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The Petitioner Is cunstratned tu ﬂre the Instant petltiurr.'.
Ehal!englng the Impugned jm:lgrnent and order clafad Marm 23, .-~
2012, passed. by I:he Huh'l:!e ngh c:;:urt uF Gujarai: in ECA Nao.
449 of 2010 titled G&crrakh M. r.:upta, Ma.l'den Name Gmfmkh Al

Vs. Eudor‘ Pardiwals, Presrdent & 8 Dm (“Impugned-l 2

Judgment”).
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© guestlons . of law’ relating tr.'r ﬂnnﬁéquehcas nf h:TvTI ma:ﬂages

permnned betwaen man anﬂ wuman of different ral!gruris in-

general and - I'undamenl:al righi‘s of the Pet]tlnner a Parsi

Zoroastrian to practrce and pmfe-s.s relrginn r::f her blrth Faith and

I::h::n]ce aﬁ:er marriage 'I-'I.||ﬂ'l -non Parsr under- I:he speclnl

Marriage Act, 1954 In particular. It 1s-subr'ﬂltbe-'d that the full
Eanch of the High Court of Gujarat In Its split jun‘gment (2:1)
has, whne denying refief tu the Pel:ltlunar has laid d:‘.&wn

meﬂSFEIDr‘IS which have far r&ac:hlng mﬂquences ahd: requlre

an authnrJtath prc:an-;}uncemenl': I:w thrs H:fn.'bfe Court. ) .
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The que;tinn thai: ﬁrises fm- mnsiderat!cn In te lnstant

petition is whether the Petitr:iner - a Parsi wnman tn,' h]rth and a-_ -

Zoroastrian by !“EL[\EI,\QH - by contmcl:lng a r:lvil marr]age w]th a

":DFII-F‘EFE[ man Lmder the Special Marnage A:tn 1954,
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The humble F'et:tmner herern begs mararse serh:rus-'l'-
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épéclja'r étarﬁ'-m under: ‘which - neil:her EPEUSE Is mqulred L'-:r T

renuunu:e his / her reJJgian, i:eas:eg to: be a Parsﬁ Zumastrlaln und

mns&quentw, rellnqufshes her right * tn:- practlce 'Zﬂ‘re:rastﬂan

refigion h'_.f way of uﬂ'eﬂng prayers In the Fire tempie enter'fng L
the Tower of Silefce and partlcrpatrng Inf relig!i:nus ceremnni&s"

held therem The Hun*trle High Cuuri: cnnmuded that by vfr!:ue of -

her marriage to a ncsn Parsl the Petitioner ceases tu hé @ Parsi -

- ‘and accordingly, her prayers for relief on the basis of her status .

asa Par'sr Enmasl.‘r'[an u:h:-es m:ut requ!re Il‘s mnsideratrun

While the. Impugned Juﬂgment is p:assed fh persanurm,

against the Pel:rtrnniar & F-‘arsl zurcastﬁan w-::'man, lls~ effe:l: Is.in

- l.e. to all. woren, irrespbcwa of their persnnai reﬂgtuus'_r'

faith,
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B:,r way of the Impugned Judgment_. the Hnn”l:ne H]gh'\;:__-'-.

Cuurt -in the al:lsrence of an:.r pr'mffﬁl'pn uf Jaw tﬂ' that eff&ct_. has

pumnrted t-n create a'legal I’iln:l:lnn by Whh:h a wnman enfeﬂng;

Inte an Iinter-religlous marrrage is deemed to have -::hanged her '

religion aﬂ'er marriage to thar af hEr husband The Hnn'ble High

' Cnurt pmt;eerds on a prlncfple stated tn’ he generaﬂy ‘accepted

mmughr::ut r:fre wnr.\'d' that untiJ her marriage a womans

decision 8s to- which religion she fnﬂ:aws is de;:endent upun the

religlon of her father and afrer hEr mah-lage, s de;:endant on

that of her husband,
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It is subrnitteﬂ that tha afure:sard raﬁunale is bErsed c:n the -

.

-anclent feudal notion of women being regarde-d as chattels - an .-

. -exﬁresslun Essei"ltlafl'f reﬂecting*me ptasitrun nf dnmrnlan over

wc-mer. I':q.r men. There is rm Law In Indla whh:h sa}-s thal:

wnman must adopt  her husbami’s hame or reifglnn upnn- "

marrlage In. was pt}rnteﬂ mﬁ: b‘\f the‘ Hing 5 Eanr.:h a¢ far back as

1917 that “a wife acr;ufres by the status of marriage the dumfnr;e.'_--
of her ﬁusband and rs subject to the law of .that dnm.rcrfe,.ﬂuf she

d::es rmt acquire his reﬂ‘gﬁnﬂ or- become sLbje.-:t to fhs a‘aws of .

mar re.r.fg!on * [Rex vs, Hammersmﬂy Suparlnrendem;.
Regrstrar of Harr!ages. Mir Anw.armfd."n E}cpartﬂ (. 191?_} 1

K.B. 634, referrnﬂ irl,.r Rﬂkeya bei VS, Aﬂﬂ’ Kumar Mukh&df _
ILR r15-4a} 2 cal 119, Further the 235"1 E.Epur'f: of- I:he Law

Cummlsslnn of Indla EFEEII‘I!_-' stal:e; that mnuersiuns ars separate

rr::m mar‘ruage and notes’ that conversmn fs-a Snlernn act, not

HECES'SEI'HT;-' requirlng anv r!l:es r::r -::eremumes = and c_annut be :

placed on the'same pea:iesta] as marrfagea.

Bos

The Han‘bre ngh C-::urt has failed to appredate that [n the‘
Iaat hundred years much watiar has flown under t.he brldge and
':In:ha h‘as withessed a'sea r:hange” in %“ﬁpﬁmarzh to .women's

p-aslhcm In society, The rights of w::-men are tud’ay universally -

accepted as an lnallenabie, integral and Jndwlslble'.part crf

unl-.rersal human rights, EquaF pamclpatrnn by women . I

p::lHl;u:ai sr::t:!al -economlc and. nulturat Iife are mnmmitants Fﬂ".. :

national develup)tl\v., social ant[ familz.r stal.'ailrl:[ur an:l gmwth

Equal marital ::md farnllg.r rights mf men am:! women 13 a facet of .
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. the f_-quality-'hnshrlned In our Cnnatu:ufiun and tHereﬁ:-re, amr' and Fo

4 all Fcrrms ﬂf dlscﬂn‘anaﬂﬂn on I.'hE gmunds of gender ]5 vrnlatlve EE

nf fundamental human rlghts and fr&hdams - rend’erfng Itself

repugnant to the Cnnst[tutinn, In E!Inw]ng a r'nare Parsr marrler:i

Parsi Zoroastrian religion wh,ilst den}rlng suc:h ﬁghts to Farst'

Iznmasfﬂan wuman rnarrred ko nun-Parsl men under the Speclal

Marr!age Acl: 1954, the Hnn'ble High Eaurt Fal!ed tu appreclats i

to a nan-Parsl woman to enjoy all the rfghts ar'u:l erI[ages of the -

that the Respnnden{t Trust Is arbrtrar!hr dis‘fr[mfnating agafnst '
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In the renent de::lsinn,, rendered- hy 1:hls Hﬁn'ble f:c-urt iﬁ'

Eameshbhaf Dabhal Haufa vs. .Etaﬁa mf quémf &fﬂrs. ar v

2012 {1} Suprema Enurt 515, thIs Hun'bla Cauﬂ: has rn fatt

cautioned that it Is nefrther pn:iper ner desirable tu interpret .

modern day sEtuatJ-:.*ns based on_judieial declsruns whlr:h were s

ren:rerad abnut a centun,.r and a. quarter ago in a cumplal:eiy .

different social and h!stnr‘icaJ mureu. Thls .Hurr'b]e cnurt fur':her

held Lhat we are not n;ruﬁ:e sum na' r.ﬁe pmprfety u,r desfrab.w.ty of '

us!ng i!f:rnse decisa'ons In-a mﬂaﬂy u';ﬁierent r:crntexf !n thﬂ past— .

r:nnsf.fmﬂona.r inn’epens:‘ent Iné'ia nwerer" fﬁE.FE Is. sucﬁ great

mnsduusness- and so --mucn effort s be!ngr-made rtrr me_

empowerment of Women anr:f when instances of rhe fnter*-lr;aste

‘marrfage are ever on the .’ncrease, Whilé dhallng wrth a case nr

.Inl:ervcaste marrrages. this Hnn'ble IEDurt rejactad the argurnent

that upon marrlagg ‘ht-e woman takes. the tahl:e u:rf her husband
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The spaﬂal Harrmgu 'Act 1954 was ena&ed as a

pmgr&s.srve leglsiation = (in accardancu with the spirit of the ,

Ennstrtul:lnn and In stark départure from the Act of 18?2 and the

Amending Act of 1923) ~ enabling two . .persons bf,runglng to
different: religions to enter into marriage wFI'hcrLrt elther having to "
: renc:unr:e th or har rel!‘g!ﬁn andfnr mnvert ta¢he raﬁgmn nf the -
c&ther J.:‘rrrglnally, the 13?2 Al:t did. ru:nf anphr_ta marrraggs '-.

S,

cm‘ltalneﬂ provisions regardlr‘rg snlemnizati::n of - Fnt‘ar—r&!lg]uus

r—

marﬂages, re:qulrad the partnzs t-.'r rennuﬂue their raiigfnn and
— —— T — rk

r 2
e

) kah Parsf Budffhlst or Jain The Amendmg ﬁ.c:t nf 1923 thch .-: -

the:neéﬁer, have therr marrfag Egstareﬁ und‘er the sald Act

upon & dedaratinnrthat +|1Ew__§lsa__ugj_mss arﬁr af [:ha aﬁ:rn-;*

mnunned religions, The Specfa! Marﬂage Act of 195# depamng

Fmr‘n the prevluus pusﬁtlon, prﬁvidad ﬁ:lr a: .speda! ﬁ:lmr of

marrfage frrespe:tfwe the rarth wmnfr e!tf;rer pa.rt}r a.‘e:r the <

marriage may profess’ r;as stal:ed In Its Dbjec!:s and Heasuns} z ,

- thereby dlwrclng rangun I'rnm per‘sunal law&;

. 1
4

'Therefnre; under .the nreaent !aw .8 Parﬁl Zumastrlan e

- Woman upon her marrlage to a noml’-‘arsl unr_iar the~ Speclal

MarrFage Act, 19514 mnﬂnues to.be & Parsl znmastﬂaq and

‘continues to profess the zﬁmasman re!!ginn - In.the absence nf

the earller requlrement ﬂf having to expr,esslv renuum:e her

reﬂgmn at the ﬂme of her marriage The hﬁ:resard Acr it is. -

submltted was a)l(\:ided to bring it In Hne wlth J:he cpnsl:rtut!unai

values of S&Emaﬂsm and an Egalrtarian sn:iai qnjder that
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 “Independent’ India asp!r&d to al;tﬂe‘l.re ;t rs submltte‘d that the
£

Hcm ble ngh Court mmplete!r drsmgarded the legislative intent
for Enauting l:he Special MarrFage .ﬁ.::t 1954 arrd b‘y‘ way of

judlc]arlEngl'atlun exceeding Its juﬂsr:fi{.ﬂqn has suught to undo

I:he change introduced - I:qr' afﬂ-l‘ﬂsaFﬂ' new Ieg]siatinn by fzraatlng :

the deeming legal fiction, "1t Is subm!ttad that in the absence of

&ny provision of Jaw l:u that Eﬁ‘ecl;, the Hcrn'bl'e Hrgh Cuuﬂ: has

ex{:eaded Its jurlsdicucm and has purpnrted tu Feglslatwe . '_ '

' ._-‘_._

The aforesajd presumptmn / the déemrng ﬂcﬁun - of the

.
L |

iwnman -On rnarriage acqulrlng i:he r'eugh:rn nf her husband,tﬁe.
Hun'bre Hrgh -::uurt pmcea-ds to ha!r;i wrii rama]rr gnr:n:l until g

_estabhshed In a -::crurl: of iar,-.-.r after a faci': flrl’ang !nqu!nr s

cnndn.fc:['ed even for marrlag&s— sulemnlzed under I:hs Epe::rat

Marrlage Act, 1954 that the w'@man mnt!nued tu follow the

rerrgmn that she practiced prlur tu her: marrrage The Impugned det
' Judghﬂant_. thus, compels euenr wnrrian, whu does fiot Intend o
. adopt her hust:ran:i s rerrglnn after an Inter-reﬂgruus mar:riage to

' ﬁie 1Egai proceedings and nbta[n a declarztmn |that she cuntlnues

et

tc: practice the same rellg!ﬁn that 5he did prrﬂrtﬁ such marﬁage o .

By doing so; it !5 sutlmltted f:he Impugri" d Order subjer:ts her - .
Article 25 rights ‘to freely prm’ess prarm:e am:n' Pri:rpaga.te F

religlon’ ta a verdlct of a Cuurt acknuw{ﬂdgtng that rJght Thhs

short of such a declaration from a murl: of faw, .rha deemed -

fiction would apply, obliterating" her rlghis under grtltig 25 In: o ;

other '-'mrds, \Yu\l'nans right unl:ier Arﬂde 25" at dlﬁ"j:rant

stages of “her Trf%, acr:urdlng l:n the Impqgnad Dr*der, Is
- w_. i ; . ) . . ._‘ ._
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'fundamentel velues in At'tieres ISend EE‘ef the Cenmtutfan e "
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dependent eﬁ her -

eitrzen' agllke = heve the ri'ght to prel'ese r::reetlee end prepegate

- 25 F"r'ﬂ‘ﬂdES that aif P‘E‘J‘EEHE ~ men and Wﬂﬂ'lén ﬂ:ltlzen El'ld I'IDI'I-_-

., their reilglen freely wlthetrt any hrndre-r'rr:e The eely eeridlt.ler] R

ner:essery far reen-gnltten entl enfercement ::-1‘ tﬁls rIght s ;het':'

h the pereen belongs to the rellgren Thue er'rce a persen ie_
initiated into a J:-ertleuter re!lgfen a5 a metter ef Iew, he e’r- ehe -
has the right to preetiee thet re!lglem ﬁ‘ee.l'y; wltheut art:g.r'
Ihindrenee 'I‘hereﬁer’e the- ereresefd beefefretlenele e1' the

Impugned .'iudgn‘rel'lt,, It s eubm]tted is repugnant te the core

i
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It- Is further sui:rmltted that the Hen'ﬁle Hfgh ::eurt‘ .
eernmttted gra"-"e error In Felllngrte -::r.‘:nslder thet Inrtletien Irito a

pertlr;uler rerrglen Is not elwevs etn:ernetic or ei.ren b}r birth -

thel: mark the adm!eeleri of- the pereen rnte thet- pertfr:u!e'r
rellglen By way of the rteemrng Het]en !nfredueed bv the Hon'ble

High Ceurt a person not eenetde;ed as belenglng l:e a partfeuler

reIJgIen - absent the ceramony. Inltfet.lng her rnl:e the reftglen Is

now thruet Into- I:he eernmunt!:y by the e'!E're r‘er:t of merﬂege te a.

enether one Is a: metter m‘ pereeneJ relth ef an tndrwduet

re.speetive reHgJéqe\ehd eel.:pled wrth the }ntentl‘en ef I:he-"'

indivlduel to rellnqu}eh ene reiJgren and ernhr[eee the\ether

o d " :"'"-' L e -
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'feet‘ meet religions . merh:lete per‘Fennenee er eertelr; eeremenies

'member of . eLrt:h eernr‘nunlty The High. Ceer't Qught to he're v,

: epprer:reted thet rellnqufehmerrt er a. reﬂgfen enu:i embree!ng o

-erdfner'frv prer:eded l:q-r ceremenies pres-::rilhed I.II'IdEi"l the.- -
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ThE Impugned Judgment s also v]tlul:e-d bv a fundamental

fElHElE‘:.I" In‘law, I.e. equating race; religion and’ caste, Whlle using .

the sald I:ErrnE- Intércharrgeabw the Impugned Judngnt fails to

re-':ngnf::& that the Pet&ioner |s a Parsi Ey race and was fnltrated -

Fntcr the Zc:rc:astrfan rellgion I::y Naujol;e Cereh‘mmr peﬂnrmed b?'

- an ordalned prlest, and. tﬁata person’s race snd religion cannnt '

LhEI'IQE by reason u:rf marriaga, and the Peﬁl:'ff::ner muld nr:rt have

ceased to be a Pars| anash-ian upon marrrage I:n a non—PnrsI."_'

undEr the Speclal Harri,a-ge Act,-* 1954 A I'-"arsl Eamastrfan

marrw,rrng under the Speciai Mﬂrnage ch: 1954 . and -not.

renuundng ._hls or her retrg!u_n mntmues_tg-he Pgrgi -_}‘.'t;lmastrian.

[ s L F vF
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' ‘As per ﬂ*re Impugned Judgment mnsequent to !:ler
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marriage to a non-Parsl, the Peifﬂuner autnniatlca[ly loses her

ldentity as a riatural bomn Parsi zumasman and thereﬁ:nre |5 held__:-_': :

to }nse the right to attend: antl ]:rra-,r at f:;he Agﬁ.rar't {FEre Temgle::, e

attend and participate !n funeral r:eremnnf&s at the Dungerwadl

[Tower of 5]Iance} including sﬁ;tlng In the mﬁm whare the body.

LS 1

': I:‘f the . Parsl zumastrl&n Is kept {even nf her own pan&nts FE

sibllngs { friends), En p-er*ﬁ:rm cer'emanfes’ at bhat plané, or hawe '

her own funeral r:nnductad at the Tuwer nf Eilenne. l:ui"vh::u*.;lyr,E .

'such rellgh::u$ ostracism dues nul: anpry tu Par'sr zﬂmastﬂan _

mares marrle.d to non—Farsf females. In' ra:t In the]r tc:n!:exr*

evern. therr children {bnrn out of such mterrreilgluus wedh:rck tr:J a-:

-hon-Parsi Euruakt‘llle wnmanj a‘.‘Hl‘I be remgniz&d as - Fa-rsf

znmastﬂans - ‘ ' .' : - '*-»._ X
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. The Court. came to l:hese r:nnclusluns} r.iespll:e categnﬂcall'_.f ,__,.-— :
admﬂ:ting and/ or :nnsldering that: - S e M ) '

' "1a) There was no mateﬂai whatsuever* fo shnw that -

' there was an}rthlng in E:he FarsE Zamastrlan reﬂgfun

~ which w;::uh:l shnw huw entnr uf a r'rl:-n-F'arsi tu a Ffre- - |

o Temple or. Tuwar of Enance fr::r uﬁerlng prayers

“would vfnrate the integral par-rs zomastrlan

3 g . | R
. T L B -
(b) Different F‘arsl ﬂenﬂmmatmng spread a::m?.s the;_.\'-
wur!d {In-:iun:img Indla} ara: applylng &Iﬂfel-ent rl.rfea of o
-': ) eunduct on PE‘I‘SF wnmen marrled to nnn-Parsi n‘ien.. |
While thE Agi?arfs ,-f Trusl:5 5f|:uated In Diilhi Pardl,
Kanpur, Madras, Jabalpur, Allahabad " Daman,
Chikhli, :ramshedpur l{nlkata, \f’adudara, Lmndnn,
b o Ontario {Ganada}, F!arfda -an\:! th!cagn {USA} - do
: m:ut prohibit * F'arsl znrt_.-astrian women married to
non-Parsl men to E;;ar or cffur pra*_rer-s at the Parsl '
- Aglhyarl or parth:tpate in Parai I!glaus functh:ms and
'!:erernnnrea, I:he present F.espcrndent Trustees are__-_-
.'adupting a mmp]etery appnslté discrtmlnatcw and

e I‘Etrogr‘ade pn‘a::tlca in Valsad; +

: 5 B [ ‘ f R
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. ,_{;:,} Iri 'mé\é'fs_t-?'- the Isan"né Rgspdndéﬁt:msi;;_ 'L{ﬁdef.tﬁe

man&geément of ‘different trustees/office bearers, |

0 " [
'l. - - . v " Ls .1-'




i
E

()

Ctwao !andmark r.iecislnns of Bumhnv High Cnurl:' ) ._ -

. :ate;rnri:aliv Heid -

- J .- "
¥ L] Ld o m LI
- .
i . T . e
. = '

permitted Pdre zq_r‘nasl;r_;ra'n ‘women married to non-

Parsi then to. enter and / ar offer prayers at, the

Aglyarl In Valsad an'm:l,;f or participate i Parsi relfgiuus '

funr:tlans and eeremnniea._inc!udmg attending

|
nravers at thetm-rerufsrlence M o -

The Jaw as bz: adml‘ssron uf' Haqrzc:l‘c:-astrlan"rhtn ﬂh&:.{:

l'El'I'IDFES ete., and as to c:r:-nvarslﬂn Is gnverne& by

in Sir .Dfnshaw Hanaﬁ;‘f Pnﬂt vs. Jamss:j.' .

Jeej&ebhnr {'1908} IL.R ."1‘3 Bﬂm and nf the

Privy ﬂuuncll in Sak.lat Vs, Beﬂa (1925} 28 .

BomLR 161, ri-whlm the ﬁnn*hle-__::a_:urt

- y
-y . *

(i)  That tﬁﬂ -Enmastrfanxréllgrﬂn not only permits

but enjoins: tha c:nnverslun -::f | parsun bm—n In

ancther reflglnn and nf non-. zulrna_nbtlrlan-

parents,

)

o F . I.-"__",:p :- : R o -
(i That althdugh such  conversion was

‘permissible, 'the znmﬁﬂéﬁé,'wef é:l'r'ic'e' thelr

. advent Intg Indfa 12{}H yrears agq, have never
_atl:empﬁad tu mnvart‘ anyone Entu _l‘helr

' reugr&n.

{ili} That the Parsi Eummunftv lmn:lsts of Parsls... " 1,

\\Q'}"P ara de;eenqad frnm the nrigfnal Persian
emrgrants, and - who are bom,l of buth

i b




(e)

- ey :
el R -
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# Ic:masl:rian ;farents, nnd who | profess - the

znrcastrlan religion, ,'I:h& Irariles frnm F*erala.; 2

professing the Eurnastrian rel]giun, Who come

to Indla, elﬂ'rrar.. I:empﬁraril-,r, or permgnergtlr,

and - the: cnnd'ren- nf?’Par*st fathers by allen -

mothers whu hau‘e been dul*,- ﬂnd prcperlz.r
| admitted Into the re!:grnn T
(i) That the Trustees :::f reifgn::us Trusts {as helcf In

Eeﬂa 5 case} are not bound ‘tn exr:iude pérsuns '

'whﬂ may have no legaf Eltie t::: or In I:he Tmsi:

L -

I:!remi*ses. e ' ER

L H
o ke - . h

In Jamshe:f .Ffanga B Anf. vs. Pars! Panchapat
Funds and Fmparties E ﬂ'rs. 2011{113_} Bom
L.R. _1E4? . Ehe 1El:u-n':l:'Ja'g|.r High Cnur't_. aﬂ:er

e

-~

considering .the - rarrdrnarh" dﬁds]nns in Peu"t Vs,

Jeejeebhay and S&Hat v's. Ee!.l’a as WEII as the

::varinuﬂ Judicial pmnnuncemants of I:hrs Hﬂn‘ble

Court, .fnnera!fa nel 5hat. A R

IEr

-il') “the adminlstration nﬁ“‘h r‘eﬂgram trus:: s a

secular acti-ucll:y,

() trustees ara to i:ml";.r perﬁ;rm semmr ﬂutles und

--dn nut have any re!lglous fuh&t‘luns..

(i) arightis remgnlzed in absuFute tarms In ever:.r .

~'111\-?_'.rnl:uzr uf the  Parsl cornrnun]ty, who.
pmfesses Enrﬁastrian r-elrgrun, I:q l‘.'r& ahle to

=" : v, e & ' I. I * '."-.. 1
4 v, N \ _
N L

=
W




- Respondent,

_ . b s . i
- =" ¥ v -. -
: v
. \ . . , . . - )
" 1 i T (- e R &
E . . ! ‘.

F ut!llzé the Tc'awers'-"i:lf S!Ienée as & place for

exposure of the daad and I‘fur the purpnseg of.

relrglous rites and ::eremanles

X (iv) the trusteas haue nﬂt.-hEEn cnnfen-e:l wFth the

pnwear to em:lude,

o) no pr::wer ﬂf e:-r.mmmunfcaﬂnn exlsts rnlthe.-

Enrnastrlan fall:h

S

The Hon'ble High Cuur-l: falred to coRsider that where

'nmpe"b,- Is vested upon. trust for the. beneﬁt n:rF certain persons, .

the trustees cannot rely on pr'uwsinns or pﬂn:ip!es outside-the

Sugh’ trust pmparty It is e:mdent from the Impdgned Juﬁgment

thal: the Hon'ble ngh L‘:-::rurt mlscfrrected Itself in tﬂnsid&ﬂng the -
rfghts nF a re!!gitrus dennminatlnﬁ when afll that was re:qulred Is -

Interpretation of the prﬂvlﬁmns uf Jtf'ua l.-rust deed of tha_}

o
= . n
& -

II; is submitted that f;he Han”hla High. Cn:rurt erre.d in harr.llng

that the Feutinner's wirit 1;‘-: n-::rt mainl;ainable against tha

Respondent - he!ﬂg a prlvate Trusl: It sul:lmrl:l:er:i that Indian

jurisprudence has extenﬂed tha principle of falrness to thuse who

-discharge pub!-c runct!nns. Even the notion, nr pul:lr: functluns

has Bean. sEgnlﬂl:‘.antI}f encpanded [n récent tln‘fes, in that a I:an::nd-,a L

.

. trust deed to exclude tntende:d. beneﬂclar‘ias from*the beneﬂts of _. :

is hEId tu be perﬁnmfng a pubtic ﬁ.mctic:n' when it seeics !:o--

pul:ﬂh: and. Is aﬁcept'ed by the publ]n: or that se:th:rr‘: of. the pub[lc

)

¥ E". . |'

-achieve some v:-:h\e \;Qve I:reneﬂt ﬁ:r the public or a sectlnn m‘ l:hE g '



- 28 having authcnrlty to d-;. s0. A prwat-e mj::ly per’ﬁurrnlng a “public |

'.ex-értlsed withln cnnstlmtlﬂnal Iimrtatiunﬁ.. S

' I'Llncﬂnn is held to the, cansfrmtr:-nar sbandards regard;ng cvil .;____-._;--

nghts and equat prnl:ectrun DI" tha laws. that appl}r tr:- ‘the State _:e"

ltself’ The admmtstratrc:-n of tha aner r::f sllern:q thcrugh-.

privately carried on, was neverphefess, In the nature uf a puh-!h:

function’, I:hat the private rfghts of tha Thust - must I:heraﬁ:rre be .-

s, "
- '

1 . - . ' .
. LI | ' v : i

[

Tﬁe “Hon'ble- Hfgh f:n:-urt falled o appr&craw that ‘the i
Rﬁpnndent, which admlttecf!y prmdﬂes facllltle5 f:rr L:Iisposai of

. the Respondent, A I’acillt‘,i' Fur dlspc-arai uf the bodles of human

tha bodles of human belngs, i is perl’um!ng a pubric runr:t!ﬂn or'an

activity in the nature of a puhﬂt function,- and P '|_'||'ri|t pEtil:Itrn flled -

.urrde:* Artlcle 226 of the Cnnstitutian Is. th?LIS mafnl.'afnabia ag_nst

beings, It is suhmrttad Is a pubilr: Funcﬂcrn wherr l:he same Is

prescrlb&d In the TweIFth Schedule tu the Cuﬂitltutruh, read! wuth .

Artlcle 243W as ane of the I‘unct[uns ::-f Munlclpairﬂes pmvided .

for in Part XA c:f the Cttﬂﬁ't I:u ton.

. - ,.""Il . | ' N N . . i .
The Hnn‘ble High Court: ignured that Artic-le ?.5{1} of the .
Constitution provides that "alf pemons“"fnat merely clﬂzens t:-ul: -

2l persons) have “the right to ﬂ‘e;e.fy pmfess practn:e i'at.‘rd e

'pmpagare rthea’r;} reﬁgh:rn" “Ra:a or caste has rm pl'aﬁe In

Article 25' the mnststuua:nal rlght (a rlght higher than
customary or statutunr right] Is. to freely pr*ufess and prattrce-
one’s religlon, w:.\\l{ce one's oth&r -:-n-re!!gionists




L i o

Thﬂ#él’ore, once the Hrgh Eaurt admltl:ed that the F’a’dthner-. -
WHs R bur‘n Parsl, In!t[ated into t‘he .,Zomash'ian religfun through',_..'- i

pEI’fﬁ"ﬁﬂHEE nF the nmfjcﬂ:e cerefnnny En-r an nrdatﬁed prfest,'

then the High Court :}ught ttr have aﬂpre,r:lated and. held that she

Is entitled as a matter of Iaw ko pr:acti:e 'anr zumasman.rerigicnn;_
: o L 1 1_ I L L )

The ngh Cuurt nught tn have appr'eciated th‘at ‘the

' cnrrstltutional -right under Articr& 25(1) r$ a stand-ainne r!ght, '

and the pnﬁvisjuns nr Article 25[2} [“Nntﬁlng: In l:th Ar*'fl::le- shall ‘

preven* the State Ir‘i:rrn making any Iaw regulating any emnnmfc

ﬂnancfai palrtlf:al .or ::ther s&cular ar;tiult'r which mmu tie_
! ass:nclated with religluus pra:tlce or pmvrd‘rng_ fﬂr* sm:iai r&ﬁ::—rmsf:'.
el:c."] cﬂ:res nul: indi«cata that thts r'Ight Js addn’asﬁed r::ﬂlv to the

State. On the mntrary,“ I:h& gpenfng llnes ﬂF Articde 5‘.5{2}, . i

{"Nuthmg in this Article... "L Presuppnse l:hat the pruvlsluns of =

Article 25(1) are meant to b-E'- ubsewed b'r,.-r alL Inu:rudi_g

individuals arrd trusts The word "f‘realgr I t’na phrase "‘h‘re rrghti_

, fregly J.‘a prafess pra-:ﬂn:'e and ﬂmp.agare regg.fan" in Artic!e 25

Iends support to this Interpretatlan hecause "frealy® means

7, . .
wuthnut let or hanﬁrance

e . . =t

P

Des:plte this I.egal':msltii:n the High Court ﬁas committed a )
grave error r::n,-r rnrblddmg l:he Pietitiuner a bum Parsi zu rnastr'rar‘l-
woran, P freely pract!r_‘ing her znmﬁstr{an religiun.: The
Impugned judgment, In add]tlcm to befng Wrnng in Faw Is deephr = .

5,
mrscrgyn[st and térﬂa@y hampers wamen's empnw&mant rn Inr:IIa. K

' i

i

v ]
- o




e ST -'"“'-_':__;_"" B : P __...a .
LEIST OF DATES - ‘

1% Eﬁecemher Thh PetEHuner an -Indlan; citl'zen, WES bcm to

r_?_ﬁj_ Pars| Eumstrran parents.r Hr. Adi 1 Euntractor .
o ‘and’ Ms D1naz A l.:nn’fracf:or - whu are alsg, --

Indian :Il:lzens fnlrn-wing the. Parsf znruastﬂanp--' = F_
e Il"Eﬁ'glﬂﬂ s{nce-ther}',bfrth . '_.L . T
1.9‘:?1 o As per the teriets aF the Parsf Ecarqasi:rfan‘

moﬂ]"ﬂi’ e re»l[gr-::n the F'etltiune-r‘s Nah'jbte csremc:-n',f was -
performed by Dasturj; Saheb f :
‘December 6, Much prior 1::: her marrlage on De:ember B,
[990. .. 1geq, the Peﬁtr-uner of her .own. free will,
W ' - “changed her name Frum Gmlmnk’h to* Neha

February 1, When thE“Fthfnner was ahaut 25 years C:Id; she

__I_QE_' marrled Mr, Maiﬂpa[ Gupta, a Hlndu, under the
. M .nrm-immws of l:he Spet:lal' Marrlaga -Act, 19,54. = ', '
' ' Unlike - the pmvlsfuns :::f Its preﬁecessﬂr v
_IEglslatfﬂn (I. af the Epedai Mur‘rlage Ar:t, 13?2;
the Snedai Marﬂage Act, 1954 dues rmt requfra’

a par'ty rnarr-y{ng there under tl:a renﬂunr:e and /.

or thange hrs o/ hﬂl‘ r‘éiiglan Tha sald marrlage
T Was consented to and blessed bv the 1t‘r:n'ﬂfl1,.r of
| bnth the Petltinner as well. as her husband.

-Enth -befara and ‘after her rnarrfage, the
.Petitioner has been a Par5| ﬁ:llluwmg zaraasman |
. rX‘{Jgfnn and she. - “continues t'a be a Parsl

‘Eﬂmasman The Petltlnner has neu:gr rennunned :




DF:r:En'i bBer

31, 1993

her rangrun and dnes nnt deslre tcl dﬂ S0 elther

The PetltfunEr regulﬂrir gm tc Agi'ral‘is '{_Hre;.'_

Temples) In Mumabl, WHere she resldes

Ms. Dilbar Vahrl a: ParSi lnmastn'an marrﬁar:l to a '
'nan-Parsr lost: her father . and ‘his funeral was
cunuu-:ted at The Tcrwfer uf Elience sltuateﬁ at. .-
'Dharampur F'.::lan:ir Valsad - a pmpem_.r under the

mntral ar'wd managemerlt of . I:he !tﬁ‘.s’pundent'.

_ Febr*uary 13 1897, At the sald ﬂme, the ;thﬁn:l ;
Trustees of the Re.sp-undenl: Trust aliuweﬂf Ms;-.

".-"alw to attend all.the last _|‘|i:EE w‘:md r:erernunies

| of her father. The Trust beed’ dated F&E:iruarf 13, |

IEQ? d:pea rmt pmhlblt a. Parsi anastr'ian

. w::-man man*Fed tn a nnndParsi En:l mntlnulng 1:1::-'

29 Dﬁ-ueml:-er

_2008_

follow her Enrﬂastrran re!!gl:::n from uttendlng l:he :_

places of wars[’nln etc..

However, on. I:ra::ember 2.9 21}03 when Ms.

Dilbar Vaivi, Jost her mnther the ‘present

- Trustees: nf the F{ﬂspnﬂden‘t trust ruEhlesslg_
stopped her from attenﬂi‘ng Emr:i perffnrnﬂng the -

last caremc»n!es of her Iate mnti'l_arh Thay dlid nat.

I

allow . Ms Valvi to sit in the mﬂm wher'e her

Trustees pm:;uant to a Trust . L‘naad dated '

mnther*s hudr was kept, did not permit her tu sit '. T '

-even at the verandah of H'le Eungall the hnuse, _

oy

\%ere the Iast rites wera being perfurmad saying

’chat she was marrred to-a nun Parsih

i w oL RN




-~

Septembler

14, 2009

= Lo ar = .
- . -
. . it . e
' 4 . F s vt : [ =

It | peﬂ:'lnent'-i:ﬁ".'j‘ml:é that the F;eﬂtlﬁner"'s own .

parents are aged peuple; huﬂ’u around 80 '_.fears -

. =

- old and reside ]n varsad Gujarat Whare the Parsi

Aglyar at Hﬂta Parsrwan‘ (under the m:nntrul and

managament of the ‘R¢spundent Trust}

situated In mr:t, the Peflttnner‘s E‘ather Is B

Truste:e r.:nr the "ufalsad Parsl ﬁ.njuman Tr’gsl:

M

' _w:re a Ietl'er of September 14; 2009 auglredse:r ko
the Reapundenl:s, the Peﬂtiﬂner reunrded the-
- facts’ nf r-'ls. DiJhar vaMs case, as. mantlmed f
'ahmre, and t:ailed upnn them I:o ﬂanﬂr-m thefl -
'valll:FIqr of - her r.u:ls]trr:tn as a,,Parsi Euruastrian
married.. "to a nun-Pa,rﬁ under -.the Sn-Ecral"
- Marrigge A-:E -1954 + In the sair.:l !el:ter, the

B Petitioner poinfeu:f out to the- Respnndénts l:hat.;.-'_

they: had ru’l:hiessiﬁg rerused am:l rmt permitl:e:d

'tw::- Parsi E::rmastrian iadl&s, vlz . Ms, Alna DEsm

and Ms. Dilbar' varw who are both marrled to
Aon- Enr@astrlans to att:end the Iasb rites of their

muther at the Eaungerﬁvaﬂi {T ower of - Silenm]

[
-

. The Petitioner Informed the Respondent Trustees

tﬁ_at the reason  for her writing  the

communication was to see and ensure that atno.
' gklnt of tlme should the P&tltloner be a s.-rr:tlm -:rf
"'suda an illega! stam:i due -tn tﬁe ni\-ejun'lce uf a .

l\.l\. . in
[ a ,-: %

oy

——
— - o0
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September

Z5, 2009

December 1,

2009

S

26, 2009
—

o 3 i
' ' 5
o ¥ i -
-l |

few of theResporident Trustees and. thiat she will _

mﬁtlriue to. follow her- i’nri:astrlan religlon and -

|
continue I:1:r visit Agwaris and At‘ash Eehram
including the Pars! Agwarl slr:uated In Mota
Parsiwad, Valsad and shall also atrem:l a1l I:he

o -

e
= ol

_ll-"_'_n-'-

i

r'eHgFaus mremnnrerﬁ as dunarln the' past lnf her. ..~

3 ralatiu&s and frlerlds, such as, Navjute, *Jashan

| E-aj,. Nfrangdln_. Vandidad, Farashta Muktad gte,

o v

-

1t appebis that the Eespuddent Trustees held a

meeting where l:h»r.-r dﬁscussed the Petitlnnersl

latter, While four ni’ the ﬁust&&s wgre uﬂ the

nprnlun thal; the Petrﬂuner shuuld l:!-e allmrlueﬂ o
' 'attenn‘ al Parsl zﬂmasl:ﬂan eliglous ceremnnias,

four nbser\rﬂd, that she shﬂuld ot be ai!nwec'r'

Expresslng ﬂl'l}" view,

1,°2009 .fnteﬁaﬂa stateﬂ that some dadsluns had
.n'

.anr:i- nne uf tT'ie "I'rr.rsl:ees absta!ned from

- Board ::ﬁTrusl:ees !::}'f th-" letter datéd-Decembar'

already hean taken Irr ﬂaﬁlltr rneetlngs ﬁf theh._

Geneml ‘E-Dd'y" and tl‘ra&ftherel’ura the Trus’ceés '

were nut Ina p-uslﬂnn m l:al:e a declsmn on the_

Petitiuner*s reque&t wherefnr‘e they deferrad the

quastlun to the neut gener&l meetan. '

The Petltloner was rrrfdme:i of - 'a sb- cal!ed

quﬁung Ra&ulutlnn datetl Dﬂmmber 2? ll:ll:]:L

e,

X

e

Which alleger.:llf dlsarrm-rqd Parsl znmastrran |

]

The ‘Respondent Nd, I_,' as t'f"le_brﬁs[den;t _uf'_th'e .



January 2010
e

women who were married to-a non-Parsi from

atteniding to religious ::erémnni_es in a Parsl

——

Agiyari [ Dungerwadi ‘etc. Curlously In fact, @

. reading of the said Resclution clarifies that.no

f—
= —

such decision was at all taken on the Issue raised

I

by the Petitioner in the said Resolution as

alleged. '

Apprehensive that in the unfortunate event of
the demise of either of her parents,- the
Petitioner -l'.rla'y'_ not be al_lnweﬁ to -participate .in
their last rites at- the Tower of .-Silence at
Dhampur Road, Valsad, the Petitinlner filed SCA
No. 449 of 2010 before the Hon'ble High Court of

Gujarat seeking inter alia Issuance of an

appropriate. writ  against the Re&pun:ientﬁs

requiring them to allow the Petitioner and hot to

"preuent her gor any other Parsl Zorpastrian

woman married to a nnn-Parsl undar the STeciai

- Marriage Act, 1954 fn:-m entEr[ng into and /or

wnrshippmg at- the ﬂugi'fart or F!re Temple
5|tuated at Mota Parsiwad, Aglvaw Street, \.Falsad
or from attendlng or parﬂclpaﬂng at the funeral
ﬂ_::ereq}o;q!e*.;‘,f prawars at the Tcrwar- of Silence or
hawn;; h_gar mr.in': funeral at the Tower of Silence,
Valsad. The Petitioner also scught-interrnﬁ relief

in this behalf. A true copy of SCA MNo.449 of

12010 along with Annexures thereto is annexed



;o hereto 'aihd'._,_ maﬁced- as. - Annexure P1

{(Collectively) [Page Nos.170 to 503]. L

March 23, The Hon'ble High-Court of Gujarat refused any
2012 | relief to the Petitioner and dismissed SCA No.
449 of 2010 by way of the Impugned Judgment

-

j y12- ~ Hence this Spacial Leave Petition

-




IN THE HIGH COURT OF GUJARAT AT AHMEDABAD

[ UNDER Articles of the Constitution of India]

Mm Gmlrmkh’h{ Gupta : N

-

_ {himden name Goolrookh A. Ennt:am:nr Petitioner
Gulmarg Building,

1¥ Floar, Nepean Sea Road,
Mum‘pgi

WVersus
1. Mr Em’jarPardiWaia. President
| Trustees nf the Valsad

Parsi Anjuman Trust, At Bejan Barug
Bunder Road, Valsad 396001

2. Mr. Sam Rusi Chothia, Secretary Tha :
Trustees of the Valsad _
Parsi Anjuman Trust, At E_;:jaﬁ Baug =~
Bunder Road, Valsad 396001 - |

3, Mr. AdiJ. Contracter, The Trustees
of the Valsad Parsi Anjuman Trust, 1

M Bejan Baug Bunder R.DEI:L Valsad .
396001 -

4. Mr. Bomi Erachshaw Mahernosh, The
" Trustees of the Valgad :
\ Parsi Anjuman Trust, At Bejan Baug
Bunder Road, Valsad 396001 .




5. Mr. Jahabux Jehangirji Mahudawala,
The Trystees of th-:: Yalsad Parsi’
Anjuman Trus: |

At Eujan Baug Bundcr Ruad valsad
396001 -

6. Mr. Marzban F. Dhanbhoora, The
- Trustees of the WValsad 'Parsi Anjuman
Trust, At'Bejan Baug Bunder Road,
Valsad 396001

7. Mr. Marzban IL Marfatia, The Trustees
of the Vajsad Parsi Anjuman Trust, At
Bejan Baug Bunder Road, "l-’alsad
396001

B.  Mr Aspi Sanjaj& vakﬂ, Trustees of the
Valsad Parsi Anjuman Trust, At Bejan
Baug Euhﬁer Road, Valsad 396001

g Mr. Noshir Zaroliwala, The Trustees of
the Valsad Parsi Anjuman Trust At
Bejan Baug Bunder Road, Valsad 3
396001 - ' : Respondents

Being SPECIAL CIVIL APPLICATION NO. 449 OF 2010

hpﬁearanqﬂ on Record, : ~

MR. ADIL R. MIRZA as Advocate for the Petitionet[s] No.
Notice Served for the Respondent [s] No. 1-2,6,8-9
M:\aspl M KAPADIA as -ﬂudvﬂaate for the Respondent(s] No. 1-9
M. Archana R. Achm}-a as Advocate for the Respnndsnt{sj No.2




/ : '3
Rule Served for the Respondent[s] No. 3-5
COURT ORDER \ - |
CORAM: HONOURABLE MR. JUSTICE JAYANT PATEL
HONOURABLE MR. JUSTICE AKIL KURESHI
HONOURABLE MR. JUSTICE RM. CHHAYA
Date of Decision 23.3.2012
[ COPY OF JT. ATTACHED HEREWITH]
, L4
L T
| |
: \
;1 \
,E § L

[
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N THE HIGH COURT OF GUJARAT AT AHMEDABAD
SPECIAL CIVIL APPLICATIEIN No. 449 of Il}lﬂ
- For Appmml and Slgnarnre'
HONOURABLE I'I{R..HJ'ST ICE JAYJ!NT FATEL -
HGNGURAHLE MSTI'CE A.HIL KURESHI

HDNDUMLE MRJI.JSTICER.‘\’I CHHAYA

‘Whether Reporters of Local Papers may be
1
allowed to see the judgment 7

2 To bé-ref_e_.rr&d to the Repnnér ornot? .
Whether their Lufds}ups wish to see the fair copy
Lt the judgment ?
Whether this case involves a substantial question
4 of law as to the .in_tﬁrpremiunluf ﬂ;lﬂ- cunstltptinn :

of India, 1950 or any order made thereunder ?

S Whether it is to be circulated to the civil judge ?

GOOLROKHM GUPTA mmEH.ﬁAME GOOLROKH A -
Petitioner(s)
\?ersus

\BIJRJDR PARDIWALA PRESIBENT &8- Respuminnt[u}

MR-PERCY K:ﬂ}WNA WIH-I MR ADIL R MIRZA




for Petitioner(s): I,

NOTICE SERVED for Respondent(s) : 1 - 2, 6,8 - 9.

MR ASPI M KAPADIA for Respondent(s) : 1,6 - 9. )
MR SB VAKIL 1n"'v’I‘I‘If-,[ MS ARCHANA R ACHARYA for
Respondent(s) :

RULE SERVED f-:r Rexpondnm[sj 3.5,

m% e e T

CORAM : HONOURABLE MR.JUSTICE JAYANT P
and ) .
) HDHDLMBLE MR.JUSTICE AKIL KUR
and |
HONOURABLE MR.JUSTICE R.M.CHH A

-

Date { 23/03/2012
CAV JUDGMENT

{Per H{}N(}UR&BLE MRJUSTICE JA YANT PATEL)
(FOR HIMSELF AND F{]R R.M CHHA‘FA J)

I!. The Dmsmn Benich nfl:lus Cﬂurt {Cnmm 8.0 Mukﬁpadhaya
C.J.-and A.8. Dave,J.) framed the following zssue!r, -

. Whether the petitioner --a bomn Parsi woman, by virtue of
Lcontracting a civil mamage with 2 non-Parsi man under the
Special Marriage Act, cease t{:u be a Parsi?

2.1 Ifthe ﬁrﬂt ::mue is alﬂwcr&d in negative, theu the question-will
be as ED whetht.r the respmdnmts are. _jus‘hf ed in mfusmg the
]:uetmunnr her rights crf hemg a naturai Pa.m*? : -

3.- Whether the ngh Enun under Article 226 of me_Cansﬂtl_Jtiﬂn

of India.can issue a writ of mandamus to the res;ii'undﬂnts 1o

\,  grant reliefs as snuéht;far in the present case?



: -
2. It was'ﬂsu nhaar'.tmi by the Division Bench of this Court
that it w:il be open to “the pa,rtles to ralsr: E.nj" othe:.r Issues,

Undg:r the mmunml:anca; thc mntter befure: the pt'esmt Benﬂh

of thm Court,

FACTUAL BACK

L E T

3. Ecﬁ:nre_- we consider tiw;wnu'ovcrs}f OF express view on the
aforesaid issues, factual background would be relevant and
deserves o be conmdered The petitioner 'is a bom Parsi
Zoroastrian wmam'lad:.: . whose parents are Mr. Adi J
Contractor and Mrs. Df'nﬁz-ﬁ. Cl:ll'.l.ﬁ'ﬁi‘.'-lﬂl.', Both are Parsi
Eurﬂastr-iems' 'folluwing -Zumasl:rian religion, As per the
pet:ul:-ner Hav_mtn ceremc;nv of the pet:unner was perﬂmmd

.by Dﬂ.&turjl Saheb in the year. 15"?1 as per the tenets of
Eumastnan mhglnn

4, On Di.{lliﬂﬁ'l, as per the petitioner, she got married to
Mahipal Gu]:lt.z.t. a !Jm;n H"m;lu male as per the provisions of
Special Marriage Act. The p:eﬂtiloner cmﬁnds that ﬁ'!-'ﬂl‘t after
the marriage, -sha- has caminuud to -ﬂ:rlllaw Zoroastrian religion
and therefm\e, she has the rlght to enjoy all pnw]eges under the

. Parsi. Rellgl.un mc!udlng nght to offer prayers at Agiari (Parsi

.'\1 temple mmpn;mg of Holy fire) and a tower of silence for .-

.
funeral. She contends that like the petitioner, one Mrs. Dilbar
bt ’ :

Valvi, Parsi woman since had got married to a Hindu man,

-,

-



.....

———

‘Mr.Prakash Sukheswala, when Dilbar's father had passed

away and the funeral uTas performed at tower of silence af

\r’alsud she was not ai]uwed by the Trusteas of Valsad Parsi

. Anjuman tu attend all m‘e:momca in thr.: t:rwer of silence.

SurmEar!:r. whm: the mm‘.her of Dilbar dicu:L'DiIbar was not -
allowed to even sit in the Auom wheré the dead bndj,f of her

mother was kept. The pﬂiumer mmtends rhat same Lrealment

+ would be gwm to- hur unless there is any appmpnata dire:tmn

. As per the petitioner, Parsi Apiari at Mnﬁ-!Parsiwad, Agiari

Street, "'v'alsmi is rhe plau at whir.:'.h all Parsi- Zoroastrians are

"enmled to fm; access for the purpose of WDI“Shlp and’

ceremonies, Parsi tower uf‘ s1|m¢a mtuated at Dhﬂmp]jr Road,

Near I'Rﬂ‘ln'r’ﬂ}" crossing, over bridge, \fa!sad is also.a place to -

_whmh all Parm Zumstrmns are entitled t frpe access for ﬁ'se _
_purpuse of ,aﬁendmg fum:ml . ceremonies raf nl‘hm- Parsi

: Enmastrmns ang all Parﬁf Enmasl:rmn,s have a right for having

their funeral at the tower oi" silence. The rcspnndent nos.. | to 9
are mnn'nlhng aﬂd in chnrgt of the sald Parsi Agiari being

trustees -::f Uaisud Panu Anjuman Trust

3 IT:hi is the further case of the petitioner that if a male Parsi

Eﬂr&gsh'ian marries to a non-Parsi or a non-Zoroastrian family,
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he eontinues to enjoy all rights as availat-rle o a bnm'Parsi

whereas if a female Parsi Zoruasman marries to a nun-Parsa or
@ non-Zoroastrian ‘male, such nghts are not rcccrgmzcd or

per:mmd by the respnndenis and therefnre ahe contends that

there is a dmcnmmatur}r u-eaunmt being gwen by respondents

no,l t¢ 9 as cnmpared to Parxr males which violates Articles

14 and 25 of the Consntuﬂﬂn of Enc[la. .ﬁs per the pcutmne.r

the apprnach on the part of rc.ipmnd&nls of nm aliﬂwmfg a Parsi

Eumaatrmn fmla to EIIJD}' all rights after her marriage w:th a

non-Parsi male is an crrlhudnx wcw by cnmpiﬂte:iy :gnunng ihe

law af_tf_:e land: It is further case of the peutmne:r that there is

nothing in the Zomastifiap religion or scriptures or any
W s
textbooks which denies any Parsi Enmastrla’n woman rnam'ed :

to. non-Parsi nun-zumasman man’ pm]'ubmng the rights as.

~ bomn Parsu wuman gvern after marriage. As per the pe:htmner.

she has entemd into various correspondences with High Priest
of Parsi Zoroastrian fmT&ding the person in charge of Parsi
Agiari at Valsad but her ﬁght has been denied or not
recogaized by respondents no.1 o 9. Therefore, the pettioner
upprahends that in the went uf demise of any of the

‘pchtmner s old pamnts ‘she waII be denied- her raghts as h-:rrn '

: Pam fbr offamng prayers at A.gmn and she would not be

|
n[lawed to sit in the mnm whe:e thc dcad buc[y wﬂuld be ke;:t_ s

'H.
™



- petitioner and not to pﬁwﬁt 'me [:ietitiuner or any other Parsi

and all other rights as available to a born Parsi family and
therefore, she has appruaz_hed to this Court, It is cﬂntenﬂbd'by

the petitioner that she -h'as a fundamental right to have free

access fﬂr th'ﬁ‘ PIII-'PUEE of warshrp an::l other ceremmﬁes as

.avallahle. to all Parsi Zotoastrians and since such right is

.

demeﬂ., the-l, present pehtmn.' The prnyers made by _the
petitioner in the petition are to issue apprépriale direktions to

the trustees of Valsad Parsi Anjuman Trust to allow the

Eﬂmnstnan WOman marned to a norr-Fam Zoroastrian under_

the Speu:tal Mamage Act from entermg andfor worshiping at

' T.he Agiari of a Fire Temple situated at Mota Pa.rs;wad, Agiari

' Street, Valsad or from attending or participating at the funeral

,cez'enwriieaﬁ:;ra}rm at the tower of silence or having her own

funeral at the tower of silence at Valsad.
kS

™ b

The put]tlﬂn has been ’!"Es:stad I:r].-r tha mnc:emed respﬁndam

Trustees of the \f'atsad Pa:s:l .«"m_]uman Trust! cuntendmg inter

alia that the petition involves serious and controversial
-quasﬁuﬂs; of religious rights of the parties and highl:f disputed

‘questions of facts. It is cmtended t.'nat the pctltmn &gamsf. the

Y

respondent Trustees is not ma:ntmnab!e since it s nmﬂler a

.\‘

S‘tatﬂ ror an ,_authunty within the mmmng of Articles 12 and

e



226 of the Constitution -of Im{ial nor a.._Tr'ibunéj or étafptdry
autherity 1:_ir any «inst'r-uméﬁtalit}"uf-me Sl&tE—i It is contended
that the resp-car‘r.dgnts do na;ut perform any statutory function or
have no obligation to the petitioner. It has also been stated thai
thé."ll'es.'pﬂndeni Trust does not rer;e_ive any grant or aid from the -
State nor their functions can ;-;ﬁ]ﬁerﬁfsed by the State or any
of its.authum;r. ‘ |
. It has been 'ﬁmim@d that even 4 private inerest _..]'iti'gatinn
: injlmlving- questions of i:uhIi; .intaresi would assume the
ch&rﬂ:tﬂr.;:rf _puhii:: interest litigation and the petition being a
pub]lc mtere-st htlgatmn uught to hmre been fi I'::d as a
representative. pet:tmn and analogous to a pmce::ding under
Order [ Rule § of 1‘hc CPC. It is ::untmded that the petitioner
has the alternative remedj-"tu seek direction of the Charity
Cmiséimw {!ndﬁ_sl&cﬁﬂn 41A of the E:Din_ba}* Public Trust
Act or ﬁiing 4 suit -nﬁﬂer .se«ztinn '9:0f the CPC. The
rﬁpundr.nts ﬁllﬂlﬁ‘ contend thaz there are supprcaswn of

mal:enal fact on the aspects of datallrg]ven by the petitioner

for various Pam Agiaris and Dokhmas, |

b
i

. .
. The respondents further contend that the Zoroastrian religion
| auné_ide.rs marriage as a sacred -religious institution that
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comemplates_.and recognizes only that union as marriage in

which both spouses arebnm Parsi Zoroastrian and pmfes,s-

Mazdayasni- (Zorathosti). religion. It s’ submitied that the

kind of union. As per ﬁm respunﬂenm-'maniage "m Parsi
religion is not just a cuntra-:t for the ph;fsu:ai and emotional
union. of the ::ﬁupie butu 8 sacmment or precursor to the
salvation of the' smﬂ and in Parsi religion, there is no marriage
between Parsi Enmastnan _E.Ild an a.hr:n It is submlrted that
when a Zoroastrian woman maml:s_ to a  non-Zoroastrian
spouse, El;l-ﬂ loses her Zoroastrian religion title and the religious

identity and autlﬂm.a.ﬁcaﬂjf feaves the reIig}ﬂn of her father and

#

her family irrevocably irrespective of whether she is admitted

to her husband's religion or not. As per the respondents, it
makes no difference whether the Act requires a person
marrying th::ra;md::r to declare that he/she was not following

hisfher religion or whether the petitioner did any further act in

addition to her marriage to change her religion. As per the

respondents when a Parsi Zoroastrian-male marries to a non-

Parsi Zoroastrian woman, he continues to hold his pre-

.
fermale marries to a non-Parsi, she ceases to hold her pre-

"\

T

—

Zoroastrian and Parsi traditions do not recognize afy other

';ﬁanih'ge religion title whereas when a Parsi Zoroastrian.
, : : _ .

martiage religious title and'?anquim\f]m religious title of her .-



'“‘_.'_‘-— '

husband. In all religious ceremony, the religious title r;n‘" Parsi
. Zoroastrian, whether majé_ .s:-r female is required to be recited
and afler marriage; the name of the Parsi Zoroastrian u;.rnmaﬂ is
recited -with the religious tit]'a- of her husband, whereas® the -
name of the Parsi Zoroastrian male would be continued to be
* recited with the religious title prior to the ma:.rr_iagn. It is also
submitted that the Parsi male Zoroastrian married to non-Parsi
Euﬁaﬂﬁm woman and PEI'SIE fmﬁaia Zoroastriang mar;‘iad to
non-Parsi Zoroastrian husband also -constitute the _p;liffer&n.t |
classes having intelligible _diffen;.'ziﬁa which ‘have reasonable
nexus with 'i]'m—nhjm of non- E::‘-:é]us.ibn of ma[és and exclusion
~of woman from the rchgmus rights claimed E:ly the petitioner.
TI]E'dISE!nGH:m hetween tha males and female in the matter has
bf:un histancaﬂy recngmsad for cemhmes and there is no
'.rlnls;tmn of lhﬂ r:ghts of Ihe petitioner -or other Parsi

-Zoroastrian wame:n !under Articles 14 and 25 of the
Cunsnmthp nf'lndja. ,«- - e, : S
10.J¢ has been submitted by the respondents that if the magriage
" contracted be_tween-the persons of different faith may be
v:{:ms.idnreilj as legal by se;:ula::_ State, :I*eéngnitim thereof-canniot
b;‘. forced Hp;;r:l_'l the Par..sif]rani_ Zoroastrian community,
members whqmﬁiﬂ'ai réﬁ'gi ous matters are governed by their

"




"

© religion, the:r percepts,-dicta and established traditm? cannot
and does not deal with thf: rlghm uf tha Farm Eﬂrﬂﬂ&trmﬂ
_ fem_ale man}'mg a nnn-zgmmlan in thmr rﬁpu:uva religion.
It has been suhmitt:ad thalt ll'hc_l't are mixed issues of -fa-.::ts or
mixed questions of law and .'fgcta'f-pcnﬁin.i.ng to .n;'.-i.igiuu's
matters and therefore, tha j:u;e:senr pétitiuﬁ is not the proper

remedy.

11.0n the aspect of the name of ti]é"peﬁtiuner, it waslcuntended
by the respnnd&ms !haE thc'mnid:n name of the petitioner was
- Gl:rulrﬂkh which has been ch.smg:d to Neha after marriage to
.Mahipal Gupta, a non- Pars: and mm‘eﬁ::re, Just to give a boost
to he: clmm'--tn be a Parsi .Zoroastrian, she has stated her
maiden name Goolrokh,
li.me aforesaid has been-dealt with by the palitfnner]in her
affidavit dated 23.06.2010 wherein she’ has adimitted that it
was ﬁmncuﬁsly mentioned that she had changed her name -
"¢ after her nwmagm It has bwn siatad by th'e pf,ununar that she:
!Cari change:d her name from Gﬂﬂll‘ﬂﬂkh h:: Neha before her .

m\m’nage was solemnized with her husband,




13.This part has forther been responded by. the respondents in the
affidavit datad August 20, 2011 contending that marriage

. under -the -Spmiai..h{a:riagq Act can be reigistg-.reﬁ even if ~
.sulﬁmnt_ze.d under section 12 or in any form which rns-a:..f include -
marriage under any rel-iginln rgrher than Eur.m.su'ian and section
15 of the Special Marriage Act provides for registration of all
such type of marriage. -As per the re:spnrpdenta,-,the.nanﬁ from
Goolrokh to Neha was changed afier m&niajge with Mahipal
Gupta- and it 15 alleged that 53 per the infiur_maliun of the
respnndqi;ts,_mq .peﬁtiuner got married to Mahipal Gupta at
Radio- Club &cc;::!'ding to Hindu rites. and ‘the mjarriage
cen‘:;nun}f was ":'idﬂi:;gm;h;d and ih&efom: the pl:tiﬁ;ﬁmr was
G.E,HIH! }iﬁnnli:b -prnducc the certificate for registration of the
ma;ﬁage und.i:r the Spﬁ;ial Marriage Act &n{i also to L‘Iiéciﬂs;
the form of thie Said marriage, No affidavit has been filed by
tllla peT..itinhar mma-tmg '.a.!:tlh the said. aspect but the copy of the
certificate was tendered to the Cﬁur’e. for re.gist.:rat_'m'n of -
marriage um:icr _Et:ctifm IE Na aﬂida\.'.itlhas been filed denying
the pﬂl‘fﬂfﬂlﬂﬂ!:iﬂ of man'iaéa at Radio C:lub as per Hindu rites
,%y the PE-'ﬁtiﬂﬂEl;l' !

\

14, We'may also state that various af_ﬁdivitsj have been filed by
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both the sides r.:;f various persons who are stated to have
knowledge of f‘-‘arsi Zoroastrian religion. As per the petitionar's
one view expressed is for supporting the petitioner that there is
no prohibition as per the tenets of the religion to Parsi female
marrying to non-Parsi male and entry 0 certain Agiaris and
tower of silence are permitted to such female whl-.reas the
respondents have also produced material shnwipg that as per
the Parsi Zoroastrian religion, if the Parsi Eﬂroa-strian female
marries with non-Parsi Zoroastrian male, she would in.nse.her
identity and 5;1¢ would not be entitled to entry in Agiyari or
Tower of Silence as not being permitted to any non-Parsi. The

material for supporting the views are produced by the

respondents.

15.We may also state that about 93 persons had moved an
application for being joined as parfy for supporting the stand
of the respondents no.l to 9 but the Division Bench of this |
Court vide order dated 25.03.2010 had observed that it is not
necessary to hear all persons belonging o such religion but the

learned counsel may assist the Court as amicus curiae.

16.The petition initially had come up for hearing before the
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learned Single Judge (K.S. Jhaveri, 1.) but in vie\r.r of the
pleadings on behalf of the respondents that the petition being a
public interest litigation ought to have been filed in a

representative capacity and the business of PIL is allotted to

the 1% Court, it directed it to be placed before the appropriate

Court after obtaining appropriate orders of the Hon'ble the
Chief Justice on administrative side and.thcrea fter, the petition
was treated as PIL and was listed before the Bench taking up
PIL and subsequently as observed earlier, the Divisim Bench

observed for matter to be heard by the larger Bench. Hence,

]

before vz,

17.We have heard Mr,Percy Kavina, senior counsel with Mr. Adil

] .
Mirza for the petitioner and Mr. §.B. Vakil, Senior Counsel

with Ms. Archana Acharya and Aspi Kapadia for the

respondents. We have also heard Mr. V.K. Shah as amicus

curiae,

E NO.1

18.3pecial Marriage Act, 1954 (hereinafter referred to as “_I.he

Act") provides for special form of marriage under certain

cases for registration of such marriage and for divorce. Section
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4 provides that notwithstanding anything contained in any

other law for the time being in force relating to the
solemnization |of marriag:,. a2 marriage between any two
persons may be solemnized under this Act, if the conditions
are fulfilled. Such conditions do not speak for requirement of
male and female professing the same religion. The condition
that not within the prohibited degree of relationship, the
custom of any type of community or gruu.p or family as may
be notified by the GGfEmmf.ml has a role to play to which we
are not concemned in the present petition. The procedural
aspect is not much relevant for the present petition except
section 11 which refers to the declaration in the form specified
in the third schedule of the Act by the bride and the
bridegroom which also does not speak for professing of a
particular religion by a bride or bridegroom. Section 12
provides that the marriage may be solemnized in any form
which the parties may choose to adopt but it shall not be
complete and binding to the parties unless the declaration is
made before the Marriage Officer as required in proviso to
sub-section (2) of s;ctinn 12. Section 13 provides for issuance
of certificate after the marriage has been soléemnized. Section
15 provides for registration of he marriage celebrated in other

forms provided the conditions are complied with. Chapter IV
1
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which is relevant for the purpose of the present petition
provides for the consequence of the marriage under this Act
comprising of section 19 10 21A of the Act which reads as
tnder -

19. Effect of marriage on member ﬂf uﬂdiuidéd family.

The marriage solemnized under this Act of any member
of an undivided family who professes the Hindu,
Buddhist, Sikh or Jain religion shall be deemed to effect
“his severance from such family.

20. Rights and disabilities not affected by Act. !

Subject to the provisions of section 19, any person
whose marriage is solemnized under this Act, shall have
the same rights and shall be subject to the same
dizabilities in regard to the right of succession fo any
property as a person to whom the Caste Disabilities

Removal Act, 1850 (XXT of 1850) applies.
L]

21, Succession to preperty of parties married under
Act. - .

Not-withstanding gny resirictions contained in the
Indian Succession Act, 1925 (XXXIX of 1923), with
respect to its application to members of certain
communities, succession to the property of any person
whose marriage is solemnized under this Act and to the
property of the issue of such marriage shall be regulated
by the provisions of the said Act and for the purposes of
this section that Act shall have effect as if Chapter Il of
Part V (Special Rules for Parsi Intestates) had been

omitted therefrom.
21-A. Special provision in certain cases .-

Where the marriage is solemnized under this Abt of any
person who professes the Hindu, Buddhist, Sikh ar Jain
religion with a person who professes the Hindu,
Buddhish, Sikh or Jain religion. Secs. 19 and 21 shall
not apply and so much of Sec. 20 as creates a disability
shall alse not apply. :

L]
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Section 19 of the Act provides for severance from the family,
if a person marries under this Act professing Hindu, Buddhist,
Sikh or Jain religion. Section 20 of the Act provides that
subject to s;mﬁﬂn 19, any ﬁf:rsun who marries under this Act
shall have the same rights and shall be subject to same

disabilities to whom the whom the Caste Disabilities Removal

* Act, 1850 applies.

But the pertinent aspect is that such rights and disabilities by
virtue of section 20 is restricted to the rights of succession to

any property only since the language used by the Parliament is

. “in regard to the right of succession to any property”. In the

present petition, there is no question of consideration of any
right to succession to the property, but the question 1o be
considered in the present petition is for preservation of the

rights or continuation of the rights for religion.

Section 21 expressly i}mvides that the succession ﬂlf property
of any person whose marriage is solemnized under the Act
éhal] be regulgted E_v the Indian Succession Act. .P[gain, the
relevant aspect to be considered is that a.s per the said section,

for the purpose of Special Marriage Act, it shall have the effect

AT A
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as if Chapter IIT of Part V {Special Rules for Parsi Intestates)
had been omitted therefrom. In other words, even for Parsi
male who is married under the Special Marriage Act, specific
provision made in Chapter 111 of Part V for his property dying
intestate shall not apply but it shall be govemed by the other
provisions of the Indian Succession Act for the sur:r:lesainn of
the properties. Section 21A inserted by the Parliament in the
statute book in the vear 1976 further provides that where the
marriage is solemnized under the Act of any persons who
professes Hindu, Buddhist, Sikh or Jain religion with a person
who professes Hindu, Buddhist, Sikh or Jain religiur;, sections
19 and 21 of the Act shall not apply and section 20 creating the
disability shall also not apply but it does not provide|fnr such
contingency or the consequence for any person whose
marriage is solemnized under the Special Marriﬁge Act
professing any religion other than Hindu, Buddhist, Sikh or
Jain mlig-iﬂn. Fo say in other words, if one of the party to the
marriage is professing the religion other than Hindu, Buddhist,
Sikh or Jain religion, sections 19 and 21 as well as section 20
shall not apply. To make it further elaborative, as in the
present case, if one of the party to the marriage is professing a
religion other than Hindu, Buddhist, Sikh or Jain religion,

sections 19, 20 and 21 will apply. As observed earlier, section
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19 provides for severance from the family but it is restricted to
the person professing _Hin_du, Buddhist, Sikh or Jain religion. It
does not speak for the person professing religion other than
Hindu, Buddhist, Sikh or Jain religion. Further, as observed
earlier, the rights and the disabilities are protected by virtue of
section 20 only to the extent of the rights of succession of the
property and no other rights. It is true that the Caste
Dizabilities Removal Act, 1950 is applicable to all citizen
irrespective of their religion, but the rights so pmt:m:_&d by
virtue of section 20 of the Special Marriage Act are for

succession to any property and not for any other rights as may

be available umiler any law or usape in force.

19.1f the facts of the case are considered, it is undisputed position
that the petitioner has married with Mahipal Gupta under the
Special marriage Act. [t is true that there is dispute about the
form of marriage between the parties inasmuch as the
peﬁfinnex: contend that the marriage has taken plat:e' in form
omitted in Special Marriage Act only since the caﬁﬁﬁm of
registration has been issued under section 13 and not under
section 15 whereas the respondents contend that the mﬁrriagﬂ
as per Hindu ritis has been performed and the registration.of

such form of marriage is also permissible under the Special

Y
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Marriage Act. Be as it may but the consequence provided

under Chapter IV of the Act applies to all marriages under the

Act whether certificate is issued under section 13 or deer 15

of the Act. It is also undisputed position that the pf.‘:ﬂtiﬂnﬁ!' isa

born Parsi Eor?nstrian female heim;lcme of the party to the
marriage professing religion other than Hindu, Buddhist, Sikh
or Jain reﬁgiur: and it is also undisputed position that her
husband Mahipal Gupta is a person professing Hindu religion,
The consequence as per the above referred statutory ]:;uaitiun
in a case where the marriage is under the present Act would be
of deemed severance from the family of a person who
professes Hindu religion and the rights if any of the petitioner
shall stand protected by virtue of section 20 since she is
professing the religion other than Hindu, Buddhist, Sikh or
Jain but such right shall be of succession to any wopﬁy only.
In any case, the right to profess the religion is not expressly
saved or identity as per religion is not protected by virtue of
section 20. We may not eXpress finally on the aspect of
succession of the properties, but suffice it to say that even if
one of the party to the marriage is dying Parsi intestate, the
provisions of Inﬂia.n Succession Act excluding Chapter [11 of

Part V (Special Rules for Parsi Intestates) shall be applicable.
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20.The aforesaid observations and discussions lead to' the
ai.matiun. thatvif the restricted meaning of consequence of
m.am'age is given for the rights in the properties, it méu]ts into
severance in the property of the Hindu family of a person
professing religion of Hindu, Buddhist, Sikh or Jain, Further,
if section 20 is interpreted broadly keeping in view the rights
of the parties to the marriage under any other law or usage for
the time being in force, then what is expressly protected and
saved by the Parliament as per section 20 is the rights and
disabilities in regard to the rights of succession to any property
and not for any other rights which may include the rights to be
identified as belonging to a particular religion or rights to
profess religion. -
21.The contention was raised that if a marriage is registered under
the Act and the certificate is issued under section 13, there is
- no declaration for renouncing of .thc religion of either of the -
party to the marriage and therefore, the s@&lus.as per the

religion would continue.

13

22.The contention can be examined from two angles. One is that
Parliament by express provisions has not provided that the
status as per the religion or the rights consequent thereto shall

continue even after the marriage and therefore, it can be said
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that the status of the person as per the birth belonging to a
particular religion shall get and the rights consequent thereto
are not protected by express provisions of the statute. When
Chapter IV provides for cﬁnsn.*:quen;:e of marriage under this
Act, Parliament has found it proper to restrict and regulate and-
also to protect the rights only to the extent of right of
succession in the property, and the other consequences afier
marriage as per the religion may follow, The another .ang]e to
look the matter is that if there is no declaration for
renunciation of the marriage, whether the status as per the
religion after marriage would continue or not. In any case,
both the aforesaid angle would require further examination of
the normal consequence which may arise on account of a valid

marriage between a male and a female.

23.In Halsbury's Law of England, marriage is described as Holy

matrimony the estate into which the man and a woman enter
when they consent and contract to cohabit with each other and
each other only, The solemnization of matrimony in clhun::h is
on their part the attestation in the presence of God and of the
church of their consent and contract so to do and.r.m the
Church's part its blessings on their union. It has been said that

L]
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the only kind of marriage which English law recognizes is one
which is essentially the voluntary union for life of one man

with one woman to the exclusion of all others.

24.It is by now well sétt]ad that Hindu Marriage is not a mere
contract, It is Sanskara/Samaskara or sacrament. It is the most
important of the Sanskmﬁﬂmaskams. The effect of a Hindu
marriage is to bring about an indissoluble union of the husband
and wife which lasts even after the death of the either party.
According to the sastras, the marriage was indissoluble. But
the Hindu marriage Act (by the law made by the parliament)
changed this aspect and provided for dissolution of marriage to
remove the injustice presenting from such old state r)f law in
certain circumstances. But still however, the principles of
marriage as a sacrament is maintained for solemnization of the
marriage and the requirement is that both the parties should be

Hindu. ’ |

25.Under the Parsi Marriage and Divorce Act, 1936, the word
““husband" is dqﬁneﬂ as Parsi Husband and the word “wife” is
defined as Parsi wife and.word Parsi is defined as Parsi

Zoroastrian, The Act provides for the marriage between Parsis
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and the another requirement for validity of the marriage .
together with the other is that such marriage is snlemni.md
according to the Parsi form and the ceremony with |
“Aashirvad” by priest in presence of two Parsi witnesses other
than that of the Priest. Since the language is “solemnization” it
could be termed that the marriage amongst the Parsis would be
at par with the sacrﬂm:em.lhmungst Muslims, they have from
the beginning regarded the marriage as a contract and not as
sacrament.

26.In English common law, marriage implied the merger of
personality of the husband and wife. In reality, it is meant that
the wife's personality is merged into that of the husband. In
view of this doctrine, a man could not grant or give nzl'n}rthing
to his wife because she was “his death self” and if l;here were
any contracts between the two before the marriage, they stood
dlismived on the marriage. The freehold property of the wi.f'e

. wvested in the h::sbanc[ and during ;the contract, he had the
management of her property and take all profits derived
therefrom. Her personal property entirely passed to her
husband and he took it -absolutely. Several things in her
possession could also be taken over by the husband. Thus, the
merger of the personality of the husband and wife meant that

whatever property wife had at the time of marriage- and
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whatever she acquired later on belonged to her husband. This
situation was remedied by the Married Women Properties Act,
1870 (as amended in 1977} and English married woman
acquired the right to hold and acquire property. This English
law doctrine was never al part of Hindu law or Muslim law.
Although under Hindu law, there is a doctrine of merger of
personality, the wife being ardhangini of her husb?nd and
completed him, it may not know more than unity in a 'Ispfritua.l
sense. No part of her property belong to husband. In fact, most
of the streedhan she got was acquired by her at the time of her
marriage. All gifis given to her at the time of marri_ag!: belong
to her. Even whatever they acquired during marriage belong to
her. Though in distress the husband could use but he had to
restore it later an. Muslim law do not subscribe to the notion
of unity of personality of husband and wife. The wife's
personality and individuality are not lost on her marriage. She
continues to hold whatever property she had at the time of
marriage and she can acquire property during the marriage. In
India, neither Parsis nor Ieﬁ.rs subscribe to the notion of merger
of personality in the sense as an English law. But all suc1|1
things are relatable to the right of the husband over the
properties of the wife in her individual capacity and they may

not be mixed up with her personality known by the religion. In
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all religion, be it Christian, be it Pa:si, be it Jews, the religious
identity of a woman unless specifically law is nw&e by the
Parliament or the legislature, as the case may m as per the
religions, shall merge into as that of the husband. Such rights
would be the rights other than those as may be available to a
wamen giw.-u: by the nature and the rights as otherwise
specifically protected by express provisions of statute. It is
hardly required to be stated that such principle is generally
accepted throughout the world and therefore, until the
marriage, after the name of the woman, the name of the fa&:le:x
is being mentioned and -aftf:r marriage, name of husband is
being mentioned for the purpose of further describing her
identity. It does not mean that after marriage, the woman or a
female will have no right in her individual capacity which are
otherwise guaranteed by nature or identified and protected by
statute or the right of a woman to live in dignified manner in
the society, but for the purpose of the present petition, we are
required 1o examine the rights as that of the woman in the
context of family which originates from marriage of a ha;sband

and wife or in other words, such family in contradistinction to

the society at large.

27.Even if the family is considered in its wider meaning
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originating from the husband and wife,-it may extend-to their
children, may be son‘or daughter, until they are marril;d. After
the marﬁage of, the son or the daughter, as the case may be
with any female or male respectively, for the purpose of
saciety would be forming their independent family originating
from marriage of the said couple, as the case may be. There is
one additional reason why the family should be identified as
EEPHEate in contradistinetion to the society at larg¢ because
there has to be specific certainty for identification as per
religion in normal circumstances for the son or the daughter of

the said couple who is bomn out of the said wedlock. If after his

following a particular reIig,iun and as observed earlier, if a man

is married with a woman following another religion, in normal

circumstances, it should be deemed that woman has acquired

-

—

the religion of her husband after marriage. 1t is only then the

—

children bom out of the wedlock will also be identified in the

g

society following a religion which was being followed by their
]

father prior to the marriage. Test the situation from different

———

angle; if a man bom of 'A’ religion marries to a female of 'B'

—

religion, and if for the sake of examination it is considered that
i [
husband and wife both continue to follow ﬂmir'miglnal

religion, as was a1 the birth, then large num ULy

may prevail about the religion on their children. Such in oyr

— T
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view would not be in larger interest of the scciety for the
i T

proper observance of the customs, traditions etc. and therefore

we find it proper to observe that in normal circumstances,

when the marriage takes place between a male and a female

belonging to different religion, it should be presumed .and

considered that the woman afier marriage has merged into the

religion of her hushan& and such will be the identity of their

family originating from their marriage in comparison to the

society at large and such identity would stand extended to their

children too, Same situation would remain in __nurma-]

circumstances even for the man and woman who have married

—_ —

under Special Marriage Act.

—

28.However, the aforesaid as observed earlier would apply in

normal circumstances unless it is established in any court of
law after undertaking fact finding inguiry that even after
marriage, the woman has mminu&d. with her own religion
which existed prior to the marriage, but such conclusion can

be recorded only when it is established by cogent and

_satisfactory evidence before the competent civil cu&n after

undertaking a full-fledged fact ﬁndmg inquiry. But ih absence
thereof, it is to be deemed that the wife has acquired the

religion of husi;;and after marriag{:.'
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29.At this juncture, we may refer to the decision of the Apex
Court in the case of \falsggm Paul Vs, Cochin University
reported in 1996(3)SCC 645 lﬂ;'herein the Apex Court had an
occasion to consider the consequence of a inter religion
marrizge while considering the aspects of caste or religion of

the wife. The Apex Court observed at paras 30 and 31,

relevant of which reads as under

“30. It would thus be seen that the institution of
marriage is one of the sound social institutions to bring
harmony' and integration is social fabric. The Shastrie
law among Hindus has wundergone sea change, in the
rigidity of Shastric prescriptions. In relation 1o intestate
succession of property, marriage, adoption and
maintenance among Hindus, they are brought under
stafufory operation appropriately underpinning the
rigid shastric prohibitions, restrictions io operate in
harmony with Universal Declaration of Human Rights
and constitutional rights. The right to divorce wiich is
unknown to Hindu law is made feasible and an
irretrievable breakdown of the marriage is made o
ground so as fo enable the couple to seek divorce by
mutual consent. The Hindu Marriage Act, 1956 and
Special Marriage Act, 1954 ........"

“....The form of marriages is relegated to backdoor as
wnessential. These are matters of belief and practice and
not core content. Tying Tali is a must and without it
marriage is not complete in South India among ail
Hindus and in some parts among Harijan Christians,
while exchange of rings would do in North India,
Ritualistic celebration of marriage would be considered
by some as valid, while most peaple in other sections
think that factum of marriage is enough. When in Tamil
Nadu suoh marriage iy statwtorily, valid would it
become invalid in other parts of the country? The
answer would, obviously and emphatically be, "NO"
Inter-caste marriages and adoption are two important
social institutions through which secularism would find
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its fruitful and solid base for an egalitarian social order
under the Constitution, Therefore, due recognition
should be accorded for social mobility and integration .
?ﬂd gccarda'ng:ja its recognition must be upheld as valid
aw. "

"3t is well settled law from Mussumat Bhoobun
Mayee Debia v. Ramkishore Achari Chowdhary (1865)
10 MIA 279 that judiciary recognized a cenfury and half
ago that a husband and wife are one under Hindu law,
and so long as the wife survives, she is half of the
husband. She is ‘Sapinda’ of her husband as held in
Lallu Bhoy v. Cassibai (1979-80) 7 I4 212, It would
therefore, be clear that be it either under the Canon law
or the Hindu law, on marriage wife becomes an integral
part of husband's marital home entitled to equal status
of hushand as a member of the family. Therefore,_the

lady, on marriage_becomes a member of the family and

thereby she becomes a member of the caste to which she
maved. The caste rigidity breaks down and would stand

no impediment to her becoming a r of the famil
to_which the husband belongs and she gets herself
transplanted " . . | I
(Emphasis supplied) :

Thereafter, on the aspects of benefit of reservation after
marriage, it was observed by the Apex Court at paragraph 35
as under -

“Further question is . Whether recognition by the
communify, as is envisaged by law and expressly
recognised by this Court in Mohan Rao's case would
give the benefit of reservation? In that case,, parenis of
Mohan Rao originally belonged to a Scheduled Caste in
A.P. Mohan Rao became a Christian but recopverted
inte Hinduism and claimed the status as a Scheduled
Caste. The Constitution Bench had held that by
reconversion, he could not become a Hindu but
recognition by the communrity is a pre-condition. In that
case, it was found that caste/community had recognised
him after reconversion as a member of the Scheduled
Caste, In Kailash Sonkar's case (supra), this Court, in
the context of election law, considered the guestion of
recomversion info Hindu fold On conversion lo a
Christianitv or anv other religion, the convertee would
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lose the said caste. Where a person belonging to the
Scheduled Caste iy converted to Christianity or Islam,
the same involves loss of the caste unless the religion to
which ke is converted is liberal enough to permit the
convertee to retain his caste or the family law by which
he way originally governed. Where the new religion
does not at all accept or beligve in the caste system, the
loss of the caste would be final and complete. In South
India, if a person converts from Hindu religion to other
religion, the original caste, without violating the tenants
of the new order to ‘which he has gone, as a iﬂff&r af
common practice continues to exist from times
immemorial. If a person abjures his old religion and
converts {o a new one, there is no loss of caste.
However, where the convertee exhibits by his actions
and behaviour his clear intention of abjuring the new.
religion, on his own volition without any persuasion and
is not marivared by any benefits or gain; the community
of the old order to which the convertee originally
belonged, js gracious enough io admit him fo ihe
origingl caste either expressly or by necessary
intendment; and rules of the mew ovder permit the
convertee to join the new caste, on reconversion his

. original caste revives and he becomes a member of that

caste. However, this Court had held that "in our opinion
the main test should be a genuine intention of the
reconvert to abjure his new religion and completely
dissociate himself from it. We must hasten to add here
that this does not mean that the reconversion should be
only a ruse or a pretest or a cover fo gain mundane
worldly benefits so that the reconversion becomes
merely a show for achieving a particular purpose
whereas the real intention may be shrouded in mystery.
The reconvert must exhibit a clear and genuine intention
to go back to his old fold and adopt the customs and

© practices of the said fold without any protest from

members of his erstwhile caste.” In that case it was held
from his conduct, the respondent established that she by
her conduct became a member of the community entitled
fo contest the elections as a Scheduled Caste. In Mokan -
Rao's case (supra), this court found as a fact that after
conversion he was Accepted as a member of the Dalits
by the community. Similar are the facis in Hero case
(supra). In C.M. Arumugam v. S. Rajagopal & Ors.,
f1976] [ SCC 863, this Court did not accent
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reconversion, though Rajagopal proclaimed by conduct
of his becoming a member of Scheduled Caste and his
relations treated him as a member of Dalits. In Hero
case also the respondent was recognised as a member of
the ScHeduled Tribe.  Further in election law the
compulsion of political party nominating a candidate
and voters' verdict may be looked into. In Sovosai
v.Union of India, AIR (1986) SC 733, Bhagwati, C.J.
speaking jfor a three Judge Bench held that non-
recognition of Scheduled Caste Christians as Dalits was
not violative of Article 14 as by reason of conversion
they were not similarly handicapped as Dalits. In
Madhwri's case and Laveti Giri's case, this Court
directed procedure for issuance of secial status
certificates. As a part of it, the afficer concerned should
also verify, as a fact, whether a convert has totally
abjured his old faith and adopted, as a fact, the new
Jaith; whether he suffered all the handicaps as a Dalit or
tribe; whether conversion Iv only a ruse fo gain
constitufional benefits under Article 15(4) or 164); and
whether the community has in fact recognised his
conversion and treated him as a member of the
community and then issue such a certificate, "

30.It is a matter of fact that no fact finding inquiry has been

undertaken on the aspect of the status of the petitioner herein
to be continued as Parsi Zoroastrian after marriage nor this .
Court in a petition under Article 226 of the Constitution can
conveniently undertake such exercise. Therefore, in absence of

any fact finding inquiry undertaken about the status of the

L
petitioner on the aspects of her nen-acceptance of the Hindu

society as Hindu and the acceptance and continuafion of her

status as Parsi Zoroastrian, it may not be possible for this

Court to accept the petitioner as continued to be Parsi
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Zoroastrian after mérriage with a non-Parsi man, ﬁ'ua:p be even

under Special Marriage Act.

. .
31.In view of the aforesaid observations and discussions, the issue

no.l can be concluded as under

32.A born Parsi woman by contracting civil marriage with a non-
Parsi under the Special Marriage Act would cease to be Parsi

and she would be deemed and presumed to have acquired the

religious status of her husband unless declaration is made by
the competent court for continuation of her status of Parsi
Zoroastrian after her marriage. After the the declaration is
- made by the competant court after undertaking full fledge fact
finding inquiry on the aspects as to whether after marriage, she
has totally abjured Hinduism, the community to which her
husband beiu:;_gs and she has continued to remain as Parsi
Zoroastrian and whether she has adopted/continued the
religion of Parsi Zoroastrian to gain any benefit or whether the
community, viz.,, Parsi Zoroastrian, has treated her as a

member of Parsi Zoroastridn for all purposes or not.

ISSUE NOS.2-3
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33. As such, we have answered issue no.! in affirmative in

absence of any declaration of any competent civil about the
religious status of the petitioner as Parsi Zoroastrian, after fact
finding inguiry. Therefore, one might say that issue no.2 may
not be required to be further examinc;d, But as the whole
matter is referred to us, we find that we should not Jeave the
matter at that stage but should also examine as to whether the
respondents could be said as justified in refusing the petitioner

her right of being a natural Parsi Zoroastrian or not.

34.The resistance is made by the respondents by denying or

refusing the pgtitiéner of her rights as Parsi Zoroastrian on the
ground that she has married with a non-Parsi man. T!J:mfﬂre,
two aspects may be required to be further examined; one
would be if the petitioner continues to enjoy the status as

natural Parsi Zoroastrian, would the respondents be justified in
]

denying the rights to her as Parsi Zoroastrian and another can

further be saggregated into two parts; one would be uflwther
the respondents would be justified in denying the rights o a
non-Parsi Zoroastrian or would be within their rights to permit

the enjoyment of the rights to only Parsi Zoroastrian.
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35.We hia}r State fhat since the controversy in the present petition
is related to allowing the entry and/or worship at Agiyari-or
th.e fire temple and for attending or participating at the funeral
ceremony/at the prayers at the tower of silence, or having own
funeral at the tower of silence, we shall restrict our discussion
only to that extent, The rights as asserted by the petitioner or
d&!ial of the rights as contended by the respondents can better
be classified as one for the entry of non-Parsi Zoroastrian at
the Agiyari or the fire temple. The second is attending or
participating in the funeral ceremonies/the prayers at the t-uwer
of silence and third is enjoyment of the rights for one's own .
funeral at the tower of silence. One may ask the first question
as o whether such is pmhih_ited by any tenants of the Parsi
Zoroastrian religion and the second is whether such could be
maintained on the ground of custom or tradition prevailing in
the religion since many years and the third would be whether
such tradition/belief prevailing amongst the followers of Parsi
Zoroastrian religion comes in conflict with any constitutional
rights of the other non-Parsi Zoroastrian citizen and thi:- fourth

would be the role of the State after adoption of 'the

Constitution.

36.1t may be mentioned that the petitioner has pressed in service
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the right of freedom of the religion as guaranteed under Article -
25 of the Constitution. As against the same, the msponc-ients
have twofold contentions; one is that such right is not in
absolute as contended by the petitioner and it is further
contended that even Article 26 of the Constitution guarhnter:s
the right of every religious denomination or any section
thereof, to manage its own affairs in matters of religion and in
the contention of the respondents whether entry .s]'u:uulci be
pemﬁtta-:l, to non-Parsi Zoroastrian at Agiyari or offering of
prayer should be permitted at the tower of sitencel or for
funeral purpose of Dokmas or tower of silence should be
permitted to _h& used or not are essential parts of Parsi
Zoroastrian religion and therefore respondents are within ﬂ'!-CiI;
rights to prohibit the entry to any non-Parsi Eﬂl‘ﬂaﬂﬂm;t.

Before we advert on the other aspects, it is necessary to record
that what constitutes essential part of religion may be

ascertained primarily from the doctrines of that religion itself

according to its tenets, historical background and change in

wdlvlcd process, etc. The concept of essentiality is not itself a
determination factor. 1t is one of the circumstances w be
considered in adjudging whether the particular matters of
religion or religious practices or belief are an integral part of

the religion. It must be decided whether the practices or
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matters are considered integral by the community itself.
Though not conclusive, this is also one of the facets to be
noticed. The practice in ques_t:[un is religious in l::harlam:r and
whether it could be regarded as an integral and essential part
of the religion and if the Court finds upon evidence adduced
before it that it is an integral or essential part of the religion,

Article 26 accords protection to it. Though the performance of
certain duties is part of religion and the person performing the

duties is also part of the religion or religious faith or matters of
religion, it is required to be carefully examined and considered

to decide whether it is a matter of religion or a secular

management by the State,

37.In deciding the question as to whether a given religion practice

is an integral part of the religion or not, the test always would
be whether it is regarded as such by the community following
the religion or not. This'formula may in some cases present

difficulties in operation. Take the cdse of a prar;ﬁ ce in relation

to food or dress. If in a given proceeding, one section of the

community claims that while performing certain rites while

dress is an integral part of the religion itself, whereas another

section contends that the yellow dress and not the white dress

is the essential part of the religion, how is the Cour| going to
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decide this question. Similar -di-sputes may arise in regard to
food, In cases where conflicting evidence is -pmdumd in
:I‘!:Epﬂ-‘..‘-t of rivall contentions as to competing religious practices,
the Court may not be able to resolve the dispute by a blind

application of the formula that the community decides which

‘practice is an integral part of its religion, because the

community may speak with more than one voice and the
formula would, therefore break dﬂm This qf.m!!h::n will
always have to be decided by the Court and in doing so, the
Court may have to enguire whether the practice in question is
religions in chgracter and if it is, whether it can be regarded as
an integral or ?ssﬂntiai part of the religion, and the finding of
the Court on such an issue will always depend upon the
evidence adduced before it as to the conscience of the
community and tenents of its miigiun. Otherwise, purel}r.
secular practices which are not an essential or integral part of
the religion are apt to be clmh.hed with a religions form and may
make a claim being treated as religious practices within the
meaning of fundamental rights of freedom of religion as
provided by the Constitution, It is true that the decision of the
guestion as to whether a certain practice is ré:ligious practice or
not, as well as the question as to whether the affair in question

is an affzir in the matter of religion or not, may present
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difficulties because sometimes practices, religious and secular,
are inextricably mixed up. This is more particularly so in
regard to Hindu religion because as is well known, under the
prﬂvisiml.s of ancient Smritis, all human actions from birth to
death and most of the individual actions from day to day are
regarded as religions in character. As an llustration, if an
obviously secular matter is claimed to be matter of religion, or
if an obviously secular practice is alleged to be religious
practice, the Court would be justified in rejecting the claim,
Ear example, a disposition towards making a gift for charitable
or religious purpose may be a pious act of a person but the
sam;a cannot be said to be an integral part of any religion. It is
not the case that the religion of Christianity commands gift for
charitable or religious purpose compulsory or the .ssme is
regarded as such by the community following Christianity,
Disposition of property for religious and charitable purpose is
recommended in all the religions but the same cannot be said
to be an integral part. of it. If a person professing Christian
religion does not show any inclination of disposition towards
charitable or religious purpose, he does not cease to be a
Christian. Even certain practices adopted by the person
pr;ifcssing a particular religion may not have anything to do
with the religion itself.

5
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38.In the case of Sardar Syedna Taher Saifuddin Saheb vs
State Of Bombay, reported in AIR 1962 SC 853, the Apex
Court has summarized the position of law as follows:

"(34) The content of Arts. 25 and 26 of the Constitution came
up for consideration before this Cowrt in 1954 SCR 1003: (AIR
1954 §.C. 282), Ramamyuj Das v State of Orissa 1954 SCR
1046: (AIR 1954 SC 400), 1958 SCR 895 (AIR [958 §.C.
233); (Civil Appeal No.272 of 1960 D/~ 17.3.196]: fAIR 1961
SC 1402), and several other cases and the main principles
wnderlying these provisions have by these decisions been
placed beyond controversy. The first is thar the protection of
these articles is not limited to matters of doctrine or belief they
extend also to dets done in pursuance of religion and therefore
contain a guarantee for rituals and observances, ceremonies
and modes of worship which are integral parts of religion. The
second is that what constifutes an essential part of a religious
or religious practice has to be decided by the courts with
reference 1o the doctrine of a particular religion and include
practices which are regarded by the community as a part of its
religion. .

39.The Apex Court had an occasion to consider what could be the
integral part of the religion in the case of E.R.J. Swami vs,
State of Tamil Nadu, reported in AIR 1972 8C, 1586 and
after considering the aforesaid view of the Apex Etﬂurl in the
case of Sardar Syedna Taher Saifuddin Saheb vs ;l"lle State
Of Bombay i.:supra}, it was found by the Apex Court at
paragraph 19 that the ércl_mka. when appointed, has fo
perform some ru:]igiuus functions, but he Archaka has never
been regarded as spiritual head of any institution and it was

held that the appointment of Archaka is a secular act and the
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fact that in some temples the heremmnf principle was followed

-in making the appointment would not make the successive

appointments anything but secular. It was also observed that
merely because after his appointment archaka performs
worship is no ground for holding that the appointment is either

a religious practice or a matter of religion.”

40.In the case of N. Adithayan vs The Trav_ana&ra Devaswom

Board & Ors., reported in (2002) 8 SCC, 106, the question
arose before the Apex Court to consider as to whether duly
qualified non-Brahmin can be appointed as Poojari or perform
puja in a temple and whether the appointment of duly qualified
non-Brahmin as poojari can be said as violating the rights of
the W{}Isllipﬂrsitmdﬂr Article 25 and 26 of the Constitution to
practice their religion according T.-t- its tenets and fo manhge
their own religious affairs or not. It was observed by the Apex

Court at paragraphs 15, 16, 17, and 18 as under:-
|

“13, As observed hy this Court in Kailash Sonkar vs Smt.
Mayva Devi (AIR 1984 SC 600), in view of the categorical
revelations made in Gita and the dream of the Father of the
Nation Maharma Gandhi that all distinctions based on castes
and creed must be abolished and man must be kmown and
recognized by his actions, irrespective of the caste to which he
may on account of his birth belong, a positive step has been
taken fo achieve this in the Constitution and, in our view, the
message conveyed thereby got engrafied in the form of Articles
14 ta 17 and 21 of the Constitution of India. and paved wav for
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the enactment of the Protection of Civil Rights Act, 1955,

16. It is now well settled that Article 25 m:ure.r| o every
person, subject of course to public order, health and marality
and other provisions of Part-Ill, including Article 17 freedom
to entertain and exhibit by outward acts as well as propagate
and disseminate such religious belief according to his
Judgment and conscience for the edification of others. The
right of the State to impose such restrictions as are desired or
Jound necessary on grounds of public order, health and
morality is inbuilt in Articles 25 and 26 itself. Article 25(2) (b)
ensures the right of the State to make a law providing for
social welfare and reform besides throwing open of Hindu
religious institutions of a public character to all cldsses and
sections of Hindus and any such rights of the State or of the
communities or classes of society were also considered io need
due regulation in the process of harmonizing the various
rights. The vision of the founding fathers of Constitution fo
liberate the society from blind and ritualistic adherence to
mere traditional superstitious beliefs sans reason or rational
basis has found expression in the form of Article 17, The legal
position that the protection under Articles 25 and 26 extend a
guarantee for rituals and observances, ceremonies and modes
of worship which are integral parts of religion and as to what
really constitutes an essential part of religion or religious
practive has to be decided by the Couris with reference to the
doctrine of a particular religion or practices regarded as parts
of religion, came to be equally firmly laid down. '

17, Where a Temple has been constructed and consecrated ax
per Agamas, it is considered necessary to perform the daily
rituals, poojas and recitations as required to maintain the
sanctity of the idol and it is not that in respect of any and every
Temple any such uniform rigour of rituals can be sought 1o be
enforced, dehors its origin, the manner of construction or
method af consecration. No doubt only a gualified person well
versed and properly trained for the purpose alone can perform
poofas in the Temple since he has not only to enler into the
sanctum sanctorum but also touch the idol installed therein, It
therefore goes without saying that what is required and
expected of one to perform the rituals and conduct poofas is to
kmow the rituals to be performed and maniras, as necessary, (o
be recited for the particular deitv and the merthod of worship
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ordained or fixed therefor. For example, in Saivite Temples or
VaishnaviteTemples, only a person who learnt the Hecessary
rites and mantras conducive to be performed and recited in the
respective Temples and appropriate to- the worship of the
particular deity could be engaged as an Archaka. If
traditionally or conventionally, in any Temple, all along a

‘Brahman alone was conducting pogjas or performing the job

of S::rmhf.ﬁ;am;n, it may not be because a person other than the

- Brahman is prohibited from doing so because he is not a

Brahman, but those others were not in a position and, as a
matter of fact, were prohibited from learning, reciting or
mastering Vedic literature, rites or performance of rituals and
wearing sacred thread by getting initiated into the order and
thereby acquire the right to perform homa and ritualistic
Jorms of worship in public or private Temples. Conseguently,
there is no justification to insist that o Brahman or Malayala
Brahman in this case, alone can perform the rites and rituals

- in the Temple, as part of the rights and freedom guaranteed

under Article 25 of the Constitution and further claim that any
deviation would tantamaunt to violation of any such guarantee
under the Constitution. There can be no claim based upon
Article 26 so far as the Temple under owr consideration is
concerned. Apart from this principle enunciated above, as
long any one well versed and properly trained and qualified to
perform the puja in a manner conducive and appropriate to
the worship of the particular deity, is appointed as
Santhikaran dehors his pedigree based on caste, no valid or
legally justifiable grievance can be made in a Cour of Law.
There has been no proper plea or sufficient proof alsa in this
case of any specific eustom or usage specially created by the
Founder of the Temple or thase who have the exclusive right
to administer the affairs religious or secular of the Temple in
guestion, leave alone the legality, propriety and validity of the
same in the changed legal position brought about by the
Constitution and the law enacted by Parliament. The Temple
also does not belong to any denominational category with any
specialized form of worship peculiar to such denomination or
to its credit. For the said reason, it becomes, in a sense, even
unnecessary to pronounce upon the invalidity of any such
practice being violative of the constitutional mandate
contained in Articles 14 1o 17 and 21 of the Constitution of -
India.

18. In the present case. it is on record and to which we have
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also made specific reference to the details af facr.f' showing
that an Institution has been started to impart training 1o
students joining the Institution in all relevant Vedic texts, rites,
religious observances and modes of worship by engaging
reputed scholars and Thanthris and the students, who
ultimately pass through the tests, are being initiated by
performing the investiture of sacred thread and gavatri, That
apart, even among such gqualified persons, selections based
upon merit are made by the Committee, which includes among
other scholars a reputed Thanthri also and the guality of
candidate as well as the eligibility to perform the rites,
religious observances and modes of worship are once again
fested before appointment, While that be the Position to insist
that the person concerned should be a member af a particular
caste born of particular parents of his caste can neither he
said to be an insistence upon an essential religious practice,
rite, ritual, observance or mode of warship nor any proper or
sufficient basis for asserting such a claim has been made out
either on facts or in law, in the case before us, also. The
decision in Shirur Mutt's case (supra) and the subseguent
decisions rendered by this Court had to deal with the broad
principles of law and the scope of the scheme of rights
guaranteed under Articles 25 and 26 of the Constitution, in the
peculiar context of the issues raised therein. The invalidation
of a provision empowering the Commissioner and his
subordinates as well as persons authorized by him ta enter any

religious institution or place of worship in any unregulated
- manner by even persons who are not connected with spiritual
- Junotions as being considered to violate rights secured under

Articles 25 and 26 of the Constitution of India, cannot help the
appellant to contend that even persons duly qualified can be
prohibited on the ground that such person is not a Brahaman
by birth or pedigree. None of the earlier decisions rendered
before Seskammal's case (supra) related ta consideration of
any rights based on caste origin and even Seshammal’s case
(supra) dealt with only the facer of rights claimed on the basis
of hereditary succession. The attempted exercise by the
learned Senior Counsel for the appellant to read into the
decisions of this Court in Shirur Mutt’s case (supra) and
others something more than what it actually purports to lay
down as if they lend support 1o assert or protect any and
everything claimed as being part of the religious rituals, rites,
observances and method of worship and make such claims
immutable from any restriction or regulation based on the
other provisions of the Constitution or the law enacted to
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implement such constitutional mandgte, deserves only to be
rejected as merely a superficial approach by purporting 1o
deride what otherwise has to have really an overriding effect,
in the scheme of rights declared and guaranteed under Part [i]
af the Constitution of India, Any custom or usage irrespective
of even any proof of their existence in pre constitutional days
cannol be countenanced as a source of law to claim any rights
when it is found to vielate Fuman rights, dignity, social
equality and the specific mandate of the Constitution and law
made by Parliament, Na usage which is found to be pernicious
and considered to be in derogation of the law of the land or
! cpposed to public policy or social decency can be accepted or
- upheld by Courts in the country.

41.The aforesaid shows that the Apex Court found that everything

claimed as being part of the religious rituals, rites, observances

and method of worship and mﬂe stﬁ:h claims immutable from

any restriction or regulation based on. the other pmlsiﬂns of

S : -the: Constitution or the law epacted to impl&mm such
constitutional mandate, deserves only to be rejected as merely

a superficial approach by purporting to deride what otherwise

has to have raai;y an overriding effect, in the scheme of rights

declared and guaranteed under Part 11l of the Constitution of

P

India.

42.It was further observed that any custom or usage irrespective
of even any proof of their existence in pre -:nnstitutiunai days

canriot be countenanced as a source of law to claim any rights
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when it is found to violate human rights, dignity, social
equality and the specific mandate of the Constitution and law
made by Parliament. No usage which is found to be pernicious
and considered to be in derogation of ﬁw law of the land or
opposed to public policy or social decency can be accepted or

upheld by Courts in the country.

43.We find it proper to refer to the decision of the Bombay High

Court in the case of Jamshesd Kﬂnga & Anr. Vs. Parsi
Panchayat F ;Jnds and Properties and ors. in Appeal No.256/10, - -
wherein the Division Bench of the Bombay High Court after
considering the decision of Sir Dinsha Manekji Petit Vs, Sir
Jamsetji Jijibhai reported at ILR. Bombay 509, equivalent 11

BLR 85 and the another decision of the Bombay High Court in

* the case of Saklat V. Bella reported at AIR (12) 1925,PC 298,

equivalent 28 BLR 161, when the question came for
consideration before the High Court of Bombay for examining
the power/authority of the trustees ufti';a Parsi Panchayat Fund
and its properties, it was observed by the Division Bench of
the Bombay High Court at paragraph 22, the relevant of which
reads as under:

“We respect and have great deference for the learning

wisdom and erudition that went into the judgment of the
Division Bench in Sir Dinsha Manekii Petit's case. But
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we musl hasten lo add that the judgment must be
undersiood in the context of the social miliey of the age
in which it was written. The guarantees of equality,
liberty, freedom and dignity which the Constitution has
enacted have over the last sixty years and more changed
in fundamental ways the face of Indian Society and the
polity. As Judges of the Constitutional Court that the
High Court is, we must straddle a careful path — a path
which is deferential to precedent but conscious of the
Constitutional -ethos and the evolving face of Indian
Socien. "

In the very decision, at paragraph 24, it was observed as under

24. The judgments of the Division Bench in Sir Dinsha
Manekji Petit and of the Privy Council in Saklat vs Bella
emphasize the following cardinal principles: | :

The Zoroastrian religion has, as a matter of religious precept,
contemplated and permitted conversion;

The fact that conversions were not the order of the day, since
the advent of the Parsis into India is antributable to peculiar
circumstances of the social milieu. Justice Davar has adverted
fo the need felt not to aniagonise other communities amidst
which the Zoroastrians from- Persia had migrated. Justice
Beaman regarded it as a maiter of caste;

Conversion even within India to the Zoroastrian faith was by
no means an anathema;

The funds and praoperties endowed and dedicated to the use of
those professing the Zoroastrian faith were confined 1o those
who are Parsi Zoroastrians in the strict and rigid sense that is
born to parents both of whom prafess the Zoroastrian faith or
to a Zoroastrian father, though the mother were an alien;

The Privy Council tempered the strictness of the doctrine by
enunciating that though the trustees had the power to exclude
a convert from the funds and properties endowed for the
benefit of the Parsi Zovoastrians, the trustees were not bound
to do so. As the Privy Council stated, the mere claim of A that
B shall not share in such a benefit because B is not within the
terms of the foundation is not ome that Courts would
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encourage. "

On the aspects of tower of silence, at paragraph 23, it was
observed, the relevant of which reads as under-

“23. The Towers of Silence which are the last resting place of
the Parsis are, as this Court abserved in Sir Dinsha Manekji
Petit, "regarded by them with sentiment af thé wmost
reverence”. The Dokhmas are ‘“places of the greatest
sanctity” and are comsecrated with elaborate religious
ceremony, "
“...Consistent with the reverence in which the
Towers of Silence are held and the sanctity which
Is ascribed to them, the Deed of Trust mandates
that the property shall be held upon trust ar all
tithes for ever and the trustees shall permit and
suffer the land, towers and structures fo be used
by every member of the Parsi community
professing the Zoroastrian religion as a place for
the exposure of the dead and for the performance
of religious rites and ceremonies,

On the aspect of administration of endowment being a secular
activity, after considering the various decisions of the Apex
Court, in the case Raja Bira Kishore Deb vs. The State of
Orissa, AIR 1964 SC 1501, Pannalal Bansilal Pitti vs. State of
Andhra Pradesh (1996) 2 SCC 498, AS. Narayana
Deekshitulu Vs. State of Andhra Pradesh, (1996) 9 SCC 548,
it has been observed as under:

“The Supreme Court held that though affer appointment,

a Priest may perform worship, that is no ground to hold
that the appointment is either religious practice or a
matter of religion. The performance of religious service,

according to the tenets of the faith, is an integral part of
religious faith and belief. But the service of the Priest is
a secular part. A Priest who performs religious rites
and ceremonies at the Towers of Silence must of
necessity be a duly ordained Zoroastrian Priest. The
actual performance of the religious rites and
ceremonies has to be carried out by the Priest in
accordance with the tenéts of the faith.”

Further, at paragraph 29, it was observed thus, the relgvant of
which reads as under: o
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“There can be no gainsaying the fact that the rites and
ceremonies which have to be observed at the Towers of
Silence are indeed a constituent element of the
Zoroastrign faith. As a matter of fact, the Appellants
assert that they are. Hence, as we have stated, a priest
who performs the rites and ceremonies must be a duly
ordained Zoroastrian Priest who would observe and
Julfill the tenets of the faith as the ceremonies are
performed. This is not an area of dispute at all. "

Ultimately, it was held that trustees were not enfitied to
prevent any duly ordained Parsi Zoroasirian members from
performing Zoroastrian religious rites and ceremonies in the
premises of tower of silence and to Agiyari.

The statement was made at the bar that the aforesaid decision
of the Bombay High Court has been carried before the Apex
Court and the matter was thereafier referred to the mediation

centre for amicable settlement and is pending.

44.In the case of Nar Hari Sastri And Others vs. Shri

Badrinatha Temple Committee, reported in AIR 1952 5C
245, the question arose for consideration of the entry to temple
or ‘Darshan’ and the Apex Court observed at paragraph 20, the

relevant of which reads as under:-

»20. Once it is admitted, as in fact has been admitted in the
present case, that the temple is a public place of worship of the
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Hindus, the right of entrance into the temple for purposes of
darshan' or worship is a right, which Slows from the nature of
the institution itself, and for the acquisition of such rights, no

custom or in memorial usage need be asserted or proved.”

It was also further observed on the aspects of regulation of
such rights at paragraph 21, the relevant of which reads as

under:-

“21. This right of entry into a public temple is, however, not an
unregulated or unrestricted right, It is open to the trustees of a

public temple to regulate the time of public visits and fix

certain hours of the day during which alone members of the

public would be allowed access to the shrine. The public may

also be denied access to certain particularly sacred parts of
the temple, e.g., the inner sanctuary or as it is said the Holy of
Holies' where the deity is actually located. Quite apart from
these, it is always competent to the temple authorities to make
and enforce rules to ensure good order and decemcy of
worship and prevent overcrowding in a temple. Good conduct
or orderly behaviour is always an obligatory condition of
admission into a temple, "

Thereafter, it was held that the plaintiff had legal right to enter
the temple in its true sense of the expression but it can be
exercised suhj.ec;t to the - restrictions - which the -temple
committes may impose in good faith for maintenance of order
and decorum within the temple and for ensuring proper

performance of customary worship. |

45, We may also refer to the decision of the Apex Court in the

case of Guruvayoor Devaswom Managing Cnmmittaql and

L]
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Another Vs, C.K. Rajan and others reported at (2003) 7 SCC
546, wherein the issue came up for consideration before the
Court was about the right of the person belonging to a
particular religious denomination under Articles 25 al.m! 26 of
the Constitution and it was nhs:swe,_d at paragraph 58, relevant

of which reads as under-

“.....The right of a person belonging to a particular
religious denominations may sometimes fall foul of
Articles 25 and 26 of the Constitution of India. Only
when the fundamental right of a person is infringed by
the State an action in relation thereto may be justified,
Any right other than the fundamental rights contained in
Articles 25 and 26 of the Constitution of India may
either flow from a statute or from the customary laws.
Indisputably a devotee will have a cause of action to
initiate an action before the High Court when his right
under statutory low is violated He may also have a
cause of action by reason of action or inaction on the
part of the State or a statutory authority; an appropriate
order is required fo be pussed or a direction is required
to be issued by the High Cowrt. In some cases, a person
may feel aggrieved in his individual capacity, but the
public at large may not. "

46.Further, on the aspect of visit by any devotee of a temple, it

was observed by the Apex Court in the said decision at

paragraph 78 as under: |

“The question has been raised as fo whether having
regard to th fact that Sree Krishna temple can be visited
by any devotee who has a right to worship Lord Vishriu
can enjoy any demominational right to manage the
temple. We may, however, notice that this Court in Sri
Adi Visheshwara of Kashi Vishwanath Temple v. State of
U.P., SCC\ page 633, para 33 held:
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Every Hindu....has a right to entry into the Hindu temple
and worship the deity. Therefore, the Hindu believers of
Shaiva form of worship are not denominational
worshipers. They are part of the Hindu religious form of
worship.....They are not entitled to the protection, in
particular, of clauses (b} and (d) of Article 26 as a
religious denomination in the matter of management,
administration and the governance of the temples. " (See
also Sri Kanyaka Parameswari Anna Satram Committee
v. Commissioner, HR.C. & E., SCC at p.304)

47.In C.R. Jayaraman & others Vs. M. Palaniappan and others,
reported at (2009) 3 SCC 425, the guestion arOse before the
Apex Court for considering the contention as to whether as per |
Hindu. customs, can the general public be stopped from
coming inside the te.r:;plc_.cvmmﬂugh the temple is d private
tea-anE: and the Apex Court at paragraph 19, observed thus -

“Further, a Constitution Bench of this Court in Tilkayat

- Shri Govindlalji Maharaj etc. vs. State of Rajasthan &
Ors. [AIR 1963 SC 1638], held that where evidence in
regard q the foundation of the temple is not clearly
available, the answers to the questions namely, are the
members of the public entitled to take part in offering
service and taking darshan in the temple, are the
members of the public entitled to take part in the
festivals and ceremonies arranged in the temple and dre
their offerings accepted as a matter of right will 15
establish the character of the temple.”

Thereafter, in the facts of that case, it was found that Vinayka

L]

Temple and Ajaneya Temple were accessible to the residents

and public had always regarded this temples with great esteem
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and veneration and therefore, the decision that the aforesaid

temples were public temples was not interfered with. |

48.In the case of State Of West Bengal & Ors vs Sri Sri
Lakshmi Janardan Thakur, reported in (2006) 7 SJ.'.'C, 490,

the Apex Court has observed at paragraph 15, thus :-

“I5. In order to ascertain whether a trust is a private,
Jollowing factors are relevant:

L

(1} If the beneficiaries are ascertained individuals; (2) If the
grantor has been made in favour of an individual and not in
Javour of a deity; (3) The temple is situared within the campus
of the residence of the donor; (4) If the revenue records or
entries suggest the land being in possession of an individual
and not in the deity. On the other hand an inference can be
drawn that the temple along with the properties attached to it
is a public trust:

(1) If the public visit the temple as of right.
{2) If the endowment is the name aof the deity.
{3) The beneficiaries are the public.

(4) If the management is made through the agency of the
public or the accounts af the temple are being scrutinized by
the public.”

49.In the case of Deoki Nandan vs Murlidhar, reported in AIR
1957 SC 133, it was observed by the Apex Court at paragraph

7 as under:-
“7. When once it is understood that the true beneficiaries of

religious endowments are not the idols but the worshipers, and
that the purpose of the endowment is the maintenance of that
worship for the benefit of the worshipers, the question whether
an endowment is private or public presents no difficulty. The
cardinal paint to be decided is whether it was the intention of
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the founder that specified individuals are to have the right of
worship at the shrine, or the general public or any specified
portion thereof. In accordance with this theory, it has been
held that when property is dedicated for the wars*n}u of a
Jamily idol, it is a private and not a public endowment, as the
persons who are entitled to worship at the shrine of the deity
can only be the members of the family, and that is an
ascertained group of individuals. But where the beneficiaries
are not members of a family or a specified individual, then the
endowment can only be regarded as public, intended to benefit
the general body of worshipers. ... "

50.The aforesaid are the views, of course, taken in rcspar;t of
testing the character of the temple or endowment whether it
could be termed as pri{rm‘ﬂr public for Hindus or rather under

the Hindu Religion.

51. As we are in the present case to consider the endowment by
Parsi Zoroastrian or the Trust property created there from,
reference to the view taken for a Trust created by a Parsi Lady
and whether the same could be said as valid or not would be
relevant. In the case of Jamshed K., Tarachand v. Soonabai,
reported in (1908) 10 BOMLR 417, Justice Davar, after
considering various principles as were placed before him of
Zoroastrian Religion, observed at paragraph 112 as under:-
“112. I alse find that, according to the belief prevailing
amongst the faithful followers of the Prophet Zoroaster, the
performance of the Mukiad ceremonies confers public
benefits-benefits on the Zoroastrian community, on the peoples
amongst whom they live, and upon the country which they
have chosen as their home. The fundamental principle

underlying this belief is faith in the efficacy of pravers
addressed to the Greatl Creator. Everv right-minded human
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being—-be he a Zoroas-trian, Christian, Mahomedan, Hindoe
or Jew, belleves in the efficacy of prayers prescribed by the
religion he professes, and even the most indifferent and
callous of them approaches the Almighty and resorts to
prayers in times of sickness, difficulty or distress. Any doubt or
scepticism as to efficacy of prayers addressed to the Almighty
would be, to my mind, an unmistakeable sign of debased and
degraded human nature. "

At paragraph 169, it was observed thus:-

“169. In the course of the argument before me it has been
strenuously contended that the performance of the Mukrad
ceremonies., results in no public benefit; that it merely has a
tendency o put maney in the pockets of the priest, and that the
recitation of the prayers and the compliance with all the
solemn  rituals  accompanying the performance of the
ceremonies have no real efficacy and do not result in any
benefit of a public nature, This identical question is dealt with
by the Chigf Baron, and the contention is refuted in the most
effectual manner. He says:-

But when it (the Law) knows those doctrines, although it
knows that according to them such an act has the spiritual
efficacy alleged, it cannot know it objectively, and as a fact,
unless it also knows that the docirines in question are frue. But
it never can know that they are objectively true unless it first
determines that the religion in question is a true religion. This
it cannot do. It not only has no means of doing so bur it is
contrary to the principle that all religions are now equal in
Law, It follows that there must be one or two results either,

{1) The Law must cease to admit that any Divine Worship can
have spiritual efficacy to produce a public benefit; or,

(2) It must admit the sufficiency of spiritual efficacy but
ascertain it according fo the doctrines of the Religion whose
act of worship it is.

The first alternative is an impossible one. The law by
rendering all religions equal in its sight did not intend to deny
that which is the basis of at least all Christian religions, that
Acts of Divine worship have a spiritual efficacy. To do so
would be virtually to refuse to recognise the essence of all
religions. :

The other result must therefore necessarilv ensue. It must
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ascertain the spiritual efficacy according to the doctrines of
the religion in question and if according to those doctrines
that Divine Service does result in public benefit either
temporal or spivitual, the act must in Law be deemed
charitable. "

It was further observed at paragraph 170, the relevant of which
reads as under;- |

S0 If this is the belief of the community-and it is proved
undoubtedly to be the belief of the Zoroastrian community-a
secular judge is bound to accept that belief-it is not for him to -
sit in judgment on that belief-he has no right to interfere with
the conscience of a donor who makes a gift in favour of what
he believes to be in advancement of his religion and for the
welfare of his community or of mankind, and say to him, "You
shall not do it." This Court can only judge of the efficacy of
such gifts in procuring public benefits by the belief of the .

donor and of the community to which he belongs-the belief of

those who profess the religion-the ordained cerenjonies of

which the donor desives performance.”

Thereafier, at paragraph 172, it was observed, thus:-

“I72. To this I would add that it would be stranger still in a
country like Ingdia, where superstition abounds, where each
community is by the Crown lefi free to profess what religion it
pleases<from where the doctrine of superstitious uses is
rigorously excluded, where trusts of lands and moneys in
perpetulty for idols and similar trusts are recognised and
enforced by the Cowrts that a Parsi professing the Zoroastrian
religion should be precluded from making a gift for the
performance of religious rites and ceremonies which he is
enjoined by the religion he professes to perform, and the non-
performance of which, according to his religion, is a great sin,
Why should he be preciuded from setting apart a portion of his
property and devoting it to a purpose which he believes would
result in benefits to himself, his family and his community-in
promoting - the religion he professes and saving his
descendants from committing a sin should circumstances place
them in a position of inability to perform these ceremanies for
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want of means. On this point in the same case Lord Justice
FitzGibbon, a Protestant Judge, observes:-

Speaking' with all reverence of a faith which 1 do not hold
touching the very mystery of Godliness! I could not impute to
any individual professing the Roman Catholic religion that he
regarded a gift of money for Masses as' a means of securing
Sfrom such a sacrifice a private and exclusive benefit for
himself alone as being much less than blasphemy, and as

understand the proved doctrine of the Church, it would
certainly be heresy. But the hope or belief that in some 'Shap
or form, here or hereafter, a man's good works will fnfﬁ
him-gn ingredient of selfishness In that sénse-enters Inig
almost every act of Charity ; and if the act is done in the bEﬁ%f
that it will benefit others, for example, in the belief that ho who
gives to the poor lends to the Lord-it can be none the less
charitable because the giver looks for his reward in Heaven.

Ultimately, it was concluded by saying that Trusts and
bequests of lands or money for the purpose of devoting the
incomes thereof in perpetuity for the purpose of performing
Muktad, Baj, Yejushni and other like ceremonies, ape valid
"charitable " bequests, and as such exempt from .the

application of the Rule of Law forbidding perpetuities.

52.In the case of Dr. M. Ismail Faruqui vs Union Of India &
Ors., reported in (1994) 6 SCC, 360, the Constitutional
Bench, by majority, had an occasion to consider the question
as to whether the acquisition of any place of religious worship

like Mpsque, Church, Temple, etc., by the State under its
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sovergign power violates Article 25 and 26 of the Constitution
of India and while examining the said aspect, it was observed
at paragraphs 77, 78, f?, B:{}, 81 and &2 as under:- |

U7, It may be noticed that Article 25 does not contain any
reference to property unlike Article 26 of the Constitution. The
right to practise, profess and propagate religion guaranteed
under Article 25 of the Constitution does not necessarily-
include the right to acquire r:rr OWH OF pOSSESs property.

Similarly this right does not extend to the right of er!ﬂ:fp at
any and every place of worship so that any hindrance fo
worship at a particular place per se may infringe the religious

freedom guaranteed under Articles 25 and 26 of the

Constitution. Ir"r";e protection under Articles 25 and 26 of the
Constitution is to religious practice which forms an essential
a;mi' integral part of the religion, A practice may be a religious
practice but not an essential qm:‘ integral part of practice of
that religion.

78. While offer of prayer or worship is a religious practice, ils

offering at every location where such prayers can be offered
would not be an essential or integral part of such religious
practice unless the place has a particular significance for that
religion so as to form an essential or integral part thereof.

Places of worship of any religion having particular
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significance for that religion, to make it an essential or
integral part of the religion, stand on a different Ji"E:lml‘:'ng and
have to be treated differently and more reverentially.

79. A five-Judge Full Bench of the Allahabad High Court, in’
Raja Suryapalsingh v. U. P Govt, 18, held: "Arguments have.
been advanced by learned counsel on behalf of certain wagfs

and Hindu religious insa'fmri:.}ns bhased on Articles 25(1) & 26,

clause (¢} of the Constitution. ... It is said that a mutawalli's

right to profess his religion iy infringed if the wagf property is

compulsorily acquired, but the acquisition of that property
under Article 31 {to which the right conferred by Article 25 is

expressly subject) has nothing to do with such rights and in na

way interferes with this exercise.” |

80, It has been contended that a mosque enjoys a particular

position in Muslim Law and once a mosque Is established and

prayers are offered in such a mosque, the same remains for all
time to come a property of Allah and the same never reveris |
back to the donor or founder of the mosque and any person

professing Islamic faith can ﬂfér prayer in such a mosque and
even if the structure is demolished, the place remains the same
where the namaz can be offered. As indicated hereinbefore, in
Brf!,islh India, no such protection was given fo a mosque and

the mosque was subjected to the provisions of statute of
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limitation thereby extinguishing the right of Muslims to offer
prayers in a particular mosque lost by adverse possession over
that property.

81, Section 3(28) of the General Clauses Act comprehends the
categories of properties known to Indian Law. Article 367 of
the Constitution adopts 18 AIR 1951 Al 674,690: fsi'.ilf All LJ
365 ;1951 AWR (HC) 317 418 this secular concept of property
Jor purposes of our Constitution. A temple, church or mosgue
efc. are essentially immovable properties and subject fo
protection wndar Articles 25 and 26, Every immovable
properfy is liable o be acq:éired. Viewed in the proper
perspective, a mosgue does not enjoy any aaditional
protection which s not available to religious places of
worship of other religions .-

82 The correct position may be summarised thus. Under the
Mahomedan Law applicable in India, title to a mosque can be
lost by adverse possession (See Mulla’s Principles of
Mahomedan Law, 19th Edn., by M. Hidayatullah - Section
217: and Shahid Ganj v. Shiromani Gurdwaral3). If that is the
position in law, there can be no reason to hold that a mosque
has @ unigue or special status, higher than that of the places of
worship of other religions in secular India to make it immune

from acquisition by exercise of the sovereign or prerogative
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power of the State. A mosque is not an essential part of the
practice of the religion of Islam and namaz (prayer) by
Muslims can be offered anywhere, even in open. Accordingly,
its acquisition is not prﬂ-ﬁl'lrJf'!Eﬂr by the provisions in the
Constitution of India. Irrespective of the status of a mosgue in
an lslamic country for the purpose of immunity from
acquisition by the Srarg in exercise of the sovereign power, ifs
status and immunity from acquisition in the secular ethos of
India under the Constitution is the same and equal to that of
the places of worship of the other religions, namely, church,
temple etc. It is neither more nor less than that of the places of
worship of the other religions. Obviously, the acquisition of
any refigious pf&c& I5 1o be made only in unusual and
extraordinary situations for a larger national purpose keeping
in view that such acquisition should not result in extinction of
the right to practise the religion, if the significance of that
Place be such. Subject to this condition, the power of
ﬂ&gufsili'un is available for a mosgue like any other place of
worship of any religion. The right to worship Is not at Tmy and
every place, 5o long as it can be practised effectively, unless
the right to worship at a particular place is itself an integral -

part of that right. " = [
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33.The aforesaid observations show that the right to practice,
profess any religion included the right to acquire or own or
possess the property. Eimiiari.}r, such right does not extend to
the right of worship at any and every place of worship so that
any hindrance to worship at a particular place per se may
infringe the religious freedom guaranteed under Articles 25
and 26 of the Constitution. The protection under Articles 25
and 26 of the C::mstimtinn is to religious practice which forms
an essential and integral part of the religion. A practice may be
a religious practice but not an essential and integral part of
practice of that religion.

54.It was also observed that the places of worship of any religion
having particular significance for that religion, to make it an
essential or integral part of the religion, stand on a different
footing and have to be treated differently and more
reverentially. The Apex Court observed that Article 367 of the
Constitution adopts the secular concept of pmperry for
purposes of our Constitution. It observed that a temple, church -
or mosque etc. are essentially immovable prupartiés and,
therefore, a mosque does not enjoy any additional protection
which is not available to religious places of worship of other
religions. It further went to observe that irrespective of the

status of a mosgue in an Islamic country for the purpose of
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immunity from acquisition by the State in exercise of the
sovereign power, its status and immunity from acquisition in
the secular ethos of Inﬂja under the Constitution is the same
and equal to that of the places of worship of the other
religions, namely, church, temple etc. It was observed that it is
neither more nor less than that of the places of worship of the
other religions. |
35.In the case of Andi Mukta Sadguru Shree Muktajee
Vandas Swami Suvarna Ja_;fanii Mahotsav Smarak Trust |
& Ors. vs V.R. Rudani & Ors, reported in (1989) 2 SCC,
691, while considering the scope of the powers under Article
226 o the Constitution, it was observed by the Apex Court at
paragraph 17 as under:- |
“I7. T?rere, however, the prerogative writ of mandamus is
confined only to public authorities to compel performance of
public duty. 'ﬂm.j:mbﬁc authority’ for them mean every body
which is cmared\ by statute--and whose powers and d'ult'e:-' are
defined by statue. So Government departments, local
-authorities, police authorities, and statutory undertakings a.f:d "
corporations, are all ‘public authorities’. But there is no such
limitation for our High Courts to issue the writ 'in the nature
of mandamus'. Article 226 confers wide powers on the High

Courts to issue wrils in the nature of prerogative writs. This ix
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a striking departure from the English law. Under Artjcle 226,
writs can be issued to "any person or authority” It can be
Lssued "for the enforcement of any of the fundamental righis

and for any other purpose”

. Thereafter, at paragraph 22, the Apex Court further observed
as under:-

22. Here again we may point out that mandamus 'c.:;rna.r be
denied on the ground that the duty to be enforced is not

imposed by the statute. Commenting on the development of this

law, Professor De Smith states: "To be a:g;"c-rceabie by
mct'rm’ﬂmw_ a public duty does not necessarily have to be one
Empc;.red by mmré It may be sufficient for the duty to have
been imposed by charter, common law, cusiom or even
contract.” (Judicial Review of Administrative 'Act 4th Ed. p,
340). We share this view. The judicial control over the fast

expanding maze of bodies effecting the rights of the people
should not be put into water-tight compartment. [t should
remain flexible to meet the requirements of variable
circumstances, Mandamus is a very wide remedy which must
be easily available 'fo reach infustice wherever it is Jound'.
Technicalities showld not come in the way of granting that
relief under Article 226. We, therefore, refect the conten- tion

urged for the appellants on the maintainability of the writ
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petition. "

56.In view of the aforesaid observations and discussions, the
following can be deduced: |

1. Every religion, 1II:u.‘: it Parsi Zoroastrian, be it Christian, be it
Islam or Hindu showers its benefit to all mankind. But the
performance of wvarious ceremonies by the be]id.;,ve_rs or
religious tenants is a different aspect. All the religious places,
may be temples, mosques; churches, Agivaris are meant for
the larger benefits of the mankind in éencrai and for the
followers of the said religion in particular,

2. Whether a particular place of worship is a public place or a
private one, would mainly depend upen its use by the public at
large and also the belief in the society to be treated so.

3. After adoption of the constitution, all .religions ard to be

treated equally by the State, |

4, Article 25 of the Constitution guarantees rfgﬁt to ﬁ-cedum of

religion to all persons equally as per his own conscience and
every citizen ha‘s the right to freely profess, practice and
propagate any religion. Article 25(2) of the Constitution
permits the State from making any laws for regulating or
restricting any economic, financial, political or utﬁer secular
activity which may be associated with the religious practice. It

also additionally provides the power to the State to make the
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laws for social welfare and for reform for Hindu religious
institutions and, such extends to Sikh, Jain or Buddhist

religious institution .

. The Constitution at the same time permits every religious

denomination to manage its own affairs as per Article 26 of
the Censtitution, of course the same is also subject to public
order, morality and health, However, such right guaranteed
under Article 26 applies to only integral part of the religious
affairs, may be as per religious tenants or otherwise and not 4s
per the belief or a mere tradition which are not integral part of

any particular religion.

. Hence, the conjoint reading of both the rights under Article 25

read with Article 26 shows that any citizen has the right to

.-pmfcss, practice, and propagate any religion, subject to the

ﬂght of every religious denomination or section thereof to
manag-a its own affair in the matter of religion and other rights
guaranteed un.dar Article 26 of fhe Constitution. To put it
differently, if any person wants to profess and practice any
religion, the same is not so prohibited but whether he or she
should be permitted to enter to the place of worship or not
would be a matter of réligion by a particular religious

denomination or a section thereof.

7. The rights guaranteed under Article 26 is to be enjoyed by any
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religious denomination but it has to give equal treatment to
every person professing and practicing a particular religion,
Any action by any religious denomination curtailing such right
of equality amongst the person professing and practicing a -
particular religion can be said as violative of the rights
guaranteed under Article 25 of the Constitution an& if such a
right is violated by any particular religious dr:nominaﬁ'nn, or
any section thereof, such persen may enforce the right
guaranteed under Article 25 but if against a private party and
not the State within the meaning of Article 12 of the
Constitution then before the Civil Court and if such fs to be
enforced against the State or its Insuu;m:n.taiitics within the
meaning of Article 12 of the Constitution in & petition under

Article 226 of the Constitution before the constitutional Court.

. The power under Article 226 of the Constitution of this Court

for enforcement of the fundamental rights guaranteed to the
citizen in normal circumstance would be against the authorities
Whiﬂ}:I are the State within the meaning of Article 12 of the
Constitution. Such power of issuing writ may also be exercised

for “any other purpose”,

. In absence of any remedial measure undertaken by any citizen

or even otherwise also, it 15 for the State, viz., Government and

the Parliament ‘of India and the Government and the
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Legislature of each State and all local or other authorities
within the territory of India and under the control of
Government of India to ensure that any citizen is in a posiﬁnn
to enjoy the fundamental rights guaranteed under Fsﬁ I of
Constitution in general and Article 25 subject to the rights of
religious denomination or %ny section thereof under Article 26
of the Constitution. |
10.While considering the scope of Article 26 of the Constitution
| of any religious denomination or any section thereof, it is to be
considered by the concernéd Court or the authority within the
meamng :;[" Article 12 of the Constitution as to whether a
particular matters of religion or religious practice or belief are
integral part of the religion and such would essentially depend
on the evidence adduced before the Court or the authority as
the case may be. However, if it is found that such matter is not
a part of iln'tcgral part of the religion, then the religious
iﬁiﬁﬁnﬂ has no right or authority to curtail the enjoyment of
right to profess religion by any citizen as guaranteed under

Article 25 of the Constitution.

b

57.The examination of the fact of the present case further shows
that the rights claimed by the petitioner are in three facets -

One is to attend and pray at the Agiyari(Fire Temple) and
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second is to attend and participate at the funeral ceremonies at
the tw:r:r of silence including sitting in the room where the.
body of the deceased Parsi Eumastr-ian is kept and to perform
every ceremoniés at that place and the third is to have her own
funeral at the tower of silence.

58.There is no prohibition to the petitioner or any women who is
born Parsi Zoroastrian married to non-Parsi for continuing to
profess Parsi Zoroastrian religion. However, while doing so,
the religions denominations of the respondent, viz, TI'EISI'EES.Df
Valsad Parsi Anjuman have curtailed her rights contending
that the petitioner being non-Parsi would not be em]itied to
enjoy such righzs, The denial of such rights is on the.grc:und
that entry to Agiyaris, where the fire temple is preserved, is
not available to non-Parsi. In -supp-nrt of the same, the

- materials are produced but no material is brought to our notice

by any authenticated religious tenants prohibiting entry to

.ﬁ,gi:.faris by non-Parsi may be male or may be female. The
r%spandanls in the affidavit has mainly relied upon certain
extract of Dastoorji Dr. Firoz M. Kotwal and the whole
booklet is produced with the affidavit _at‘Ananuw-.T of
Mr.5am Rushi Chotiha, Managing Trustee of the Trust, At
page 104 of the said booklet, the main principles of

Zoroastrian religion are narrated by the author which says that



72

Zoroastrian religion accepts the opinion of one God, Lord
Ahurmajad. At page 104 under the head of Nitishastra of
Zoroastrian religion, it has been mentioned that Paigamber
Saheb has said that “Sukh tene ke jenathi slukh bijane”
(happiness for himself is such which gives happ}ness to
others). In the very booklet, at page 115, it is mentioned that
-nobnd}r has been able to find out Kimiya (alchemy) to
aforesaid parcomy (person following other religion) as
Zoroastrian. Even in this book also nothing is brought o our
notice in which it is stated that non-Parsi Zoroastrian is
prohibited to enter Agiyari. Of course, in the affidavit of the
respondents, they have stated that fire temple is not only of an
ordinary fire, but fire is comprising of variety of fires as per

the Zoroastrian religion and is preserved at Agivari, We are

not shown any material as to how eniry of a non-Parsi to

Agiyari for offering the prayer would violate the integral part

of Parsi Zoroastrian religion.

© 39.Further, the aspect may also be required to be considered as to
whether a lady who is bom Parsi, until marriage, she has
followed Parsi Zoroastrian religion, after marriage if she is not
even permitted to offer prayers at Agiyari even in capacity as
non-Parsi, whether such would adversely affect the !:!igaﬂty as

& human being for offering prayers to the almighty. On the
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aspect of entry to funeral cémmany at the tower of silence and
for the right to have her own funeral at the tower of silence, we
find that it is not possible for us to decide on the evidences
available on record as to whether such religious practices
prohibiting non-Parsi is an integral part of Parsi Zoroastrian or
not. A detailed fact finding inquiry may be required for such
purpose. Thereafter, if it is found that they are or it is integral
part of practice of Parsi Zoroastrian religion, the matter may
also be required to be considered as to whether a daughter
whose parent’s funeral is being observed though may be non- -
Parsi, if not permitted to attend and participate such funeral in
the tower of silence, would it affect adversely the dignity of a
human being, daughter in the present case, keeping in view her
natural love and affection for her parents.

60.The aforesaid in our view are the various aspects to be
considered on the premise that the petitioner has acquire the
religion of her husband, ie., Hindu after marriage, more
particularly, in absence of any declaration of the competent
court that she has continued to profess and follow Parsi
religion and therefore, to treated as Parsi for all purposes.

| However, the pet?tiuner in the whole petition has not claimed
any right as that of non-Parsi Zoroastrian nor she has claimed

for the prayer based on her. status as non-Parsi nor the

fee n R L
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petitioner  has joined any governmental agency or
governmental authority for assertion or for «t‘;ﬂfﬂmﬂmﬂnt of her
rights as non-Parsi Zoroastrian female, hence we find that we
need not further elaborately consider the casu for grant of the
relief as praygd_by the petitioner claiming her status as
available of a Parsi Zoroastrian woman,

61.In view of the aforesaid observations and discussions, we find
issue no.2 as such would not arise but if the action of the
respondent is to be tested in light cr-f the petitioner being a
natural Parsi Zoroastrian having married to a non-Parsi and
consequently, having acquired Hindu religion after marriage,
in absence of any declaration of the competent civil court for
her continuation to follow-Parsi Enrnas_l:rian religion .and her
status as that of Parsi Zoroastrian, the matter could be
examined and we have found it proper to examine, but it
appears that in absence of any right claimed as non-Parsi
Zorvastrian, subject to the aforesaid observations, no final
view is expressed about justifiability of the impugned action of
the respondent. o |

62.The third issue in our view could be answered in two ways;
one would be if the right is claimed for the alleged breach of
fundamental right under Article 25 of the Constitution of

L] . X
India, this Court can issue appropriate writ for ensuring the
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enjoyment of the fundamental ﬁé,hts against the private
respondents in a given case showing extraordinary
circumstance or this Court may direct the Sutel or its
authorities to ensure the enjoyment of such fundamental rights

by any citizen. However, as the right under Article 25 nf the
Constitution is also subject to the right of any religious
denomination under Article 26 of the Constitution, we find
that unless it I[E’. found by the competent court or the authority
that a particular practice or the alleged action is an integral
part of the religion, the issue for enjoyment of the right under
Article 25 of the Constitution cannot be finalized. Therefore,
no writ deserves to be is:;.uad to respondents in the present
petition at this stage.

63.However, we find it proper to observe that the judgment shall
not operate as a bar to the petitioner to move the appropriate
civil court for declaration of her status as that of Parsi
Zoroastrian female after marriage with non-Parsi nor the

_present judgment shall not operate as a bar to the petitioner in
claiming her rights even as non-Parsi Zoroastrian before the
appropriate court or authority by resorting to appropriate
proceedings. |

64.Subject to the aforesaid ubsemaﬂﬁns and discussions, rule

discharged. Considering the facts and circumstances of the
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case, there shall be no order as to costs,

Sd- (JAYANT PATEL, J.)
Sd/'-(R. M. CHHAYA, J.)
(Per : HONOURABLE MR.JUSTICE AKIL KURESHI)

1. Thave had the benefit of perusing a detailed opinion of brother
Justice Jayant Patel taking into account various aspects of the
matter. Though with the ultimate conclusion regarding the fate
that this petition should meet, | am in agreement, with the _
opinion expressed, with respect to some of the answers to the
questions formulated by the Di#isi;:m Bench and referred to the

. larger Bench, I am unable to persuade myself to H.EFE;- Facts
have been elaborately recorded by Hon'ble Justice Shri .!ayan.t
Patel in his order. I would however, briefly record Fac:ta;'which
I consider important for dealing with the issues arising in this

petition. r |

2. Mr.Adi Contractor and Mrs. Dinaz Contractor are both Parsi
Zoroastrians. Out of their wedlock, one girl child was bomn
who was named Goolrokh. Goolrokh was thus a born Parsi
Zoroastrian. Her Navjote ceremony was performed sometime
in the year 1971. On or about 1.2.1991, Goolrokh married one
Mahipal Gupta, a Hiﬁdu man, under the provisions of the

Special Marriage Act, 1954 (here-in-after referred to as “the
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Act of 1954"). 1t is her case thai. at the time of her marriage
she never changed her religion. After her I.I'ml'rfage Goolrokh
Contractor thus became Goolrokh Gupta. It is her case that
after the man-ia;ge she r;hurlged her first name to Neha but
continued to follow her own religion,

~ On the premise that though there is no recognized practise in
the Parsi Zoroastrian religion to prevent any woman from
entering into Agiari(temple of fire) and performing puja and
other ceremonies even after marri-age to & non Parsi, Valsad

" Parsi Anjuman trust has been obstructing such wamaln from
performing such rights, Goolrokh sent letters to the
respondents asserting her right to perform such ceremonies on
religious occasions. When the respendents did not favourably

\

respond to such letters, Goolrokh filed the present petition
praying for a direction to the trustees of Valsad Parsi Anjuman
-Trust not to prevent the petitioner or any other Parsi
Zoroastrian women married to a Non-Parsi under the Act of
1954 from entering into and/or worshiping at the Agiari or Fire
Temple situated at Mota Parsiwad, Agiari Street, Valsad and
from attending or participating at the funeral ceremonies and
prayers at the Tower of Silence and having her own funeral at
the Tower of Silence at Valsad.

3. The petition is founded on few simple facts. Case of the
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petitioner is that even after her marr_iage to Maﬁipa[ Gupta
under the Act of 1954, she continued to be a Parsi Zoroastrian
and continued to follow her religion. Parsi Zoroastrian l‘:l igion
does not recognize any custom or usage preve.nl‘_ing any
woman from entering Agiari or Tower of Silence for
ﬁﬂrfnrming religious Gurcmnnie,?; simply on the ground that she
has married uu‘tsidu of her religion. She apprehends that
Valsad Parsi Anjuman Trursl would not permit her to perform
such ceremonies only on the ground that she is married to a
non Parsi Zoroastrian. She apprehends that even ;::-n important
occasions such as post death ceremonies of her parents, she
would be prevented from entering into the Tower of Silence.
After her death, the trust would not permit her body to be
brought for the funeral at the Tower of Silence sih:ated at

Valsad. It is on the basis of these facts that the petitioner has

filed the above-mentioned petition.

. Series of replies,and rejoinder and further replies have been

filed, The gist of the opposition of the respendents to the

prayers made in this petition is as follows :

a) The petition is not maintainable since controversial issues of
questions of facts of religious rights are involved.

b) Alternative remedy either in form of a suit before the Civil

Court or proceedings under the Bombay Public Trust Act is



available.

]
¢} Respondents are not State within the meaning of Article 12

. of the Constitution and therefore, writ petition under Article

226 of the Constitution would not be maintainable.

. d) Parsi Zoroastrian religion does not permit any woman who

marries cutside the religion to enter the Agiari and such other
religious places where non Parsis are generally not allowed.

e} The petitioner herself has changed her name from Goolrokh
to Neha. This would demonstrate that she even before the
marriage converted herself to Hindu religion. At any rate after

the marriage, she ceased to be Parsi Zoroastrian,

. When the peﬁﬁﬂn came up for hearing before the Division

Bench on 22.10.2010, same was referred to larger Bench by
passing the following order :
“Whether, the petitioner-a born Parsi woman, by virtue
of contracting a civil marriage with a nun—pa;si man

under the Special Marriage Act, ceases to be a Parsi 7

If the first issue is answered in negative, then, the
question will be as to whether the respondents are
justified in refusing the petitioner her rights of being a

natural Parsi 7 And; .
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Whether the High Court under Article 226 of the
Constitution can issue a writ of mandamus to the
respondents to grant reliefs as sought for in the present

Case,

As all the aforesaid issues are of greater importance, we -
propose that the case should be heard by the Larger
Bench. It will be open to the parties to raise any other

~ issue(s).

Post the mater before the Hon'ble the Chief Jultice for

constituting a Bench and for fixing the date of hearing,”

6. It was in this background that the petition came to be heard by

the Larger Bench.

L]

- With respect to question no.l, Hon'ble Justice Jayant Patel

opined as under :

“32. A bom Parsi woman by contracting civil marriage with a
non-Parsi under the Special Marriage Act would cease to be
Parsi and she would be deemed and presumed to have acquired
the religious status of her husband unless declaration is made
by the competent court for continuation of her status of Parsi
Zoroastrian after her marriage. After the the declaration is
made by the competent court after undertaking full fledge fact
finding inquiry on the aspects as to whether after marriage, she
has totally abjured Hinduism, the community to which her
husband belongs and she has continued to remain as Parsi
Zoroastrian and whether she has adopted/continued the
religion of Parsi Zoroastrian to gain any benefit or whether the
communitv. viz.. Parsi Zoroastrian. has treated her las a
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member of Parsi Zoroastrian for all purposes or not.”

- With respect to question no.(2) learned Judge opined as under

"61. In view of the aforesaid observations and discussions, we
find issue no.2 as such would not arise but if the action of the
respondent is to be tested in light of the petitioner being a
natural Parsi Zoroastrian having married to a non-Parsi and
consequently, having acquired Hindu religion after marriage,
in absence of any declaration of the competent civil court for
her continuation to follow Parsi Zoroastrian religion and
status as that of Parsi Zoroastrian, the matter could be
examined and we have found it proper to examine, but it
appears that in absence of any right claimed as non-Parsi
Zoroastrian, subject to the aforesaid observations, no final
view is expressed about justifiability of the impugned action of
the respondent.”

. With respect to qucstiu-n no.(3), learned Judge opined as under

“62. The third issue in our view could be answered in two
ways, one would be if the right is claimed for the alleged
breach of fundamental right under Article 25 of the
Constitution of India, this Court can issue appropriate writ for
ensuring the enjoyment of the fundamental rights against the
private respondents in a given case showing extraordinary
circumstance or this Court may direct the State or its
authorities to ensure the enjoyment of such findamental rights
by any citizen. However, as the right under Article 25 of the
Constitution is also subject to the right of any religious
denomination under Article 26 of the Constitution, we find
that unless it is found by the competent court or the authority
that a particular practice or the alleged action is an integral
part of the religion, the issue for enjoyment of the right under
Article 25 of the Constitufion cannot be finalized, Therefore,
no writ deserves to be issued to respondents in the present
petition at this stage.”

10.With respect [ view the situation somewhat differently.

11.The Special Marriage Act 1954 is a successor legislation of the

Special Marriage Act 1872 (here-in-after referred to as “the

Act of 18727). Before adverting to the provisions made in the
|
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Act of 1954, it would be interesting to note some of the
provisions and legislative changes made in the Act of 1872,

12.The Act of 1872, as it was originally enacted, applied to
‘marriages between persons neither of whom professed the
Christian, the Jewish, the Hi;ldu, the Muhammadan, tJ;:= Parsi,
the Buddhist, the Sikh or Jain religion. In other words, the Act
of 1872 did not apply to a marriage between persons either or
both of whom professed such religions. By the | Special
Marriage (Amendment) Act of 19232 (here-in-after referred to
as “the Amending Act of 1923"), the provisions under the Act
of 1872 were made applicable to a marriage between persons
each of whom p‘mfessed the [-Iind.u, the Buddhist, the ';Slkh or
 the Jain religion. Therefore, a marriage between a Hindu and a
Hindu, Buddhist, Sikh or Jain could then be solemnised under
thl.a Act of 1872, However, even after the Amending Act of
1923, marriage between a Hindu and Parsi or
Mlzlhammadan,ﬂhristian, ete, could not be solemnised under
the Act of 1872. It was however, open for the paltiéﬁ to
renounce their religion and, thereafter, have the marriage
registered under the Act of 1872 by making a declaration that
they do not profess any of the religion mentioned therein
namely, the Christian, the Jewish, the Hindu, the

Muhammadan, the Parsi, the Buddhist, the Sikh or the Jain.
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Another significant feature of the Act of 1872 was that unlike

the Hindu law which contemplated solemnisation of marriage
by performance of religious ceremonies, the Act of -1872
provided for sclemnisation of marriage by declaration in the
form prescribed in presence of three witnesses and the
Registrar of Marriages. The Act of 1872 introduced the
principles of monogamy for both the persons marrying under
the said Act irrespective of their personal [a;.us. The ﬂwu:t also
required that to solemnise the marriage under the said .dl;::t, the
man must have cfamplatad tﬁe age of |8 years and Ihe‘ woman
the age of 14 years, Section 24 of the Act of 13?2:penained to
succession to theyproperty of any person professing the Hindu,
Buddhist, Sikh or Jain religion who married under the said Act
and to the property of the issue of such marriage, and provided
that such succession of such property would be regulated by

the provision of Indian Succession Act 1865.

13.The Act of 1872 was thus a progressive legislation making

series of provisions which made departure from the personal
laws of various re-ligfun.? prevailing at the relevant time. This
Act however, did not recognise inter-religion marriages in the
sense that no two persons belonging to different religions

could solemnise the marriage under the Act of 1872 without

renouncing their religions.
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14.The Special Marriage Act of 1954 Was framed by the
Legislature shortly after the independence of the country, It
was realised that the Act of 1872 were inadequate and certain
reforms were necessary. Accordingly Special Marriage Bill

was introduced in the parliament with following objects and

' |
reasons : -

“This Bill Revises and seeks to replace the Special
Marriage Act of 1872 s0 as to provide a special form of
marriage which can be taken advantage of by any person
in Indiz and by all Indian nationals in foreign Countries
irrespective of the faith which either party to the
marriage may profess. The parties may observe any
ceremonies for the solemnization of their marriage but
certain formalities are prescribed before the marriage
can be registered by the Marriage Officers. For the
benefit of Indian citizens abroad, the Bill provides for
the appointment of Diplomatic and Consular Officers as
Marriage Officers for solemnizing and registering
marriage between citizens of India in a foreign country.

(2} Provision is also sought to be made for permitting
persons who are already married under other forms of
marriage to register their marriages under this Act and
there by avail themselves of these provisions.

"(3) The Bill is drafted generally on the lines of the
existing Special Marriage Act 1872 and the notes on
clauses attached hereto explain some of the changes
made in the Bill in greater detail.”

. Chapter II of the Act of 1954 pertains to solemnisation of

Special Marriage and contains Section 4 to 14.
. Section 4 of the Act of 1954 pena'ins to conditions relating to

solemnization of special marriages and reads as under :
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other law for the time being in force relating to the
solemnization of marriages, a marriage between any two
persons may be solemnized under this Act, if at the time
of the marriage the following conditions are E‘ulﬁl.ied.

namely:-
(a) neither party has a spouse living;

(b) neither party-

(i) is incapable of giving a valid consent to it in

consequence of unsoundness of mind; or

(i) though capable of giving a valid consent, has been
suffering from mental disorder of such a kind or to such
an extent as to be unfit for mamriage and the procreation

of children; or .. .

i
|

(iii) has been subject to recurrent attacks of insanity;

(c) the male has completed the age of twenty-one years

and the famale the age of eighteen years,



86

(d) the parties are not within the degrees of prohibited
raia:i{mship.;-

; |
Provided that where & custom governing at least one of
the parties permits of 2 marriage between them, such
marriage may be solemnized, ﬁnmithstanding that they

]
are within the degrees of prohibited relationship; and

(e) where the marriage is solemnized in the State of
Jammu and Kashmir, both parties are citizens of India

domiciled In the territories to which this Act extends, -

Explanation.-In this section, "custom", in relation to a
person belonging to any tribe, community, group or
family, means any rule which the State Government
may, by notification in the Official Gazette, specillf;.r in
this behalf as applicable to members of that tribe,

community, group or family:

Provided that no such notification shall be issued in

. relation to the members of any tribe, cmmmunit:,{. group

or family, unless the State Government is satisfied-
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(i) that such rule has been continuously and uniformly

- observed for a long time among those members;

(i) that such rule is certain and not unreasonable or

opposed to public policy; and

(1ii} that such rule, if applicable only to a family, has not been
discontinued by the family.”

| Section 5 of the Act of 1954 pertains to notice of intended
marriage and provides that when a marriage is intended to be
solemnized under this Act, the parties shall give notice thereof
in the prescribed form to the Marriage Officer of the district in
which at-least one of the partiesto the marriage has resided for
a p_r:riod of not less !.hanlthirt].r days immediately pre::elding the
date on which such notice is given. Section 6 pertains to
publicatior of marriagl:. notice. Section 7 pertains to &b]r:ctiun
to such marriagf. Section 8 pertains to procedure on receipt of
any objection. Section 1] pertains to declaration which the
parties and witnesses have to sign before a marriage is

%

solemnized,

Section 11 of the Act pertains to declaration by parties and
witnesses and reads as under ;

“11. Declaration by parties and witnesses.-Before the
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marriage is solemnized the parties and three witnesses shall, in
the presence of the Marriage Officer, sign a declaration in the
' Form Sp.b;:iﬁihﬂ in the Third Schedule to this Act, and the
declaration shall be countersigned by the Marriage Officer.”
Section 12 pertains to place and form of marriage and reads as
under :

“12. Place and form of solemnization.-

{1) The marriage may be solemnized at the ufﬁcel of the
Marriage Officer, or at such other place within a
reasonable distance thereﬁ'm:n as the parties maly desire,
and upon such conditions and the payment of such

additional fees as may be prescribed.

(2) The marriage may be solemnized in any form which

the parties may choose to adopt:

Provided that it shall not be complete and binding on the
parties, unless sach party says to the other in the presence of
the Marriage Officer and the three witnesses and in any
language understood by the parties.-" I, (A), take thee (B), to
be my Jawful wife (or husband).” '

section 13 pertains to ae:rtiﬂcaat of marriage and reads as
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under :
“13, Certificate of marriage.-{l} When the marriage
has been solemnized, the Marriage Officer shall enter a
certificate ﬂiﬂr&ﬂi’ in the form -speciﬁecl in the Fourth
Schedule in a book to be kept by him for that purpose
and to be called the Marriage Certificate Book Iaﬁr:[ such
certificate shall be signed h;}’ the parties to the marriage
and the three witnesses,
)
(2} On a certificate being entered in the Marriage Certificate
Book by the Marriage Officer, the Certificate shall be deemed
to be conclusive evidence of the fact that a marriage under this
Act has been solemnized and that all formalities respecting the
signatures of witnesses have been complied with.”
Section 14 pertains to requirement of new notice when
marriage has not been solemnized in three months of giving of
notice to the Marriage Officer,
Chapter IIT of the Act of 1954 pertains to registration of
marriages celebrated in other forms.
Section 15 thereof reads as yndﬂ: :
“15. Repgistration of marriages celebrated in other
forms.-Any marriage celebrated, whether before or after

the commencement of this Act, other than a marriage
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_dol

solemnized under the Special Marriage Act, 1872, (3 of |

1872} or under this Act, may be registered under this
)

Chapter by a Marriage Officer in the territories to which

this Act extends if the following conditions are fulfilled,

namely:-
(a) a ceremony of marriage has been performed between
the parties and they have been living together as

husband and wife ever since:

(b) neither party has at the time of registration more than

one spouse living;

(c) neither party is an idiot or a lunatic at the time of

-registration;

(d) the parties have completed the age of twenty-one

years at the time of registration;

{e) the parties are not within the degrees of prohibited

relationship:

Provided that in the case of a marriage celebrated before

aeann
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the commencement of this Act, this condition shall be
subject to any law, custom or usage having the force of
law governing each of them which permits of a marriage

between the two; and

(f) the parties have been residing within the district of the
Marriage Officer for a period of not less than thirty days
immediately preceding the date on which the application is
made to him for registration of the marriage.”
Section 16 pertains to procedure for registration |
Section 18 pertains to the effect of registration of marriage
under this Chapter and reads as under :
“18. Effect of registration of marriage under this
Chapttr.isuhjcut to the provisions contained in sub-
section (2) of section 24, where a certificate of marriage
has been finally entered in the Marriage Certificate Book
. under this Chapter, the marriage shall, as from the date
of such entry, be de.emed to be a marriage solemnized
under this Act, and all children born after the date of the
ceremony of marriage (whose names shall also be
_entered in the Marriage Certificate Book) shall in all

respects be deemed to be and always to have been the

legitimate children of their parents:

e g
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Provided that nothing contained in this section shall be
construed as conferring upon any- such children any
rights in or to the property of any person other than their
parents in any case where, but for the passing of this
Act, such children would have been incapable of
possessing or acquiring any such rights by reason of
their not being the legitimate children of their parents”
« Chapter IV of the Act of 1954 pertains to consequences of
marriage under this Act. -
+ ‘Section 19 pertains to effect of marriage on member of
undivided family and reads as under :
“19. Effect of marriage on member of undivided family.-
The marriage solemnized under this Act of any member of an
undivided family who professes the Hindu, Buddhist, Sikh or
Jaina religion shall be deemed to effect his severance from
such family.”
» Section 21 pertains to succession to property of parties married
under the Act and reads as under : |
“21.Succession to property of parties mar.‘ri&ﬂ under
Act.- Notwithstanding any restrictions contained in the
Indian Succession Act, 1925 (39 of 1925}, with respect

to its application to members of certain communities,
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succession to the property of any person whose marriage
Is solemnized ﬁnd;:r this Act and to the property of the
issue of such marriage shall be regulated by the
pmvisiu.m; of the said Act and for the purposes of this
section that Act shall have effect as if Chapter [II of Pan
V (Special Rules for Parsi Section that Intestates) had
been omitted therefrom,”

« Section 21A pertains to Special provision in certain -!:asas and
reads as under :

“21A Special provision in certain cases.-Where the
marriage is solemnized under thisl;ﬂu:t of any person
who professes the Hindu, Buddhist, Sikh or Jaina
religion with a person who professes the H‘mdu,.
Buddhist, Sikh or Jaina religion, section 19 :m-:.'li section
2.1 51';31I not apply and so much of section 20 as clrcates a
disability shall also not apply”

[5. There are other provisions in the Act in the later portion with
respect to restitytion of conjugal rights and judicial separatidn,
with respect to void and voidable marriage and of divorce
including the divorce by mutual consent. It is not necessary 1o
note all such provisions except to record that large number of
provisions have been made in the Act -::1; 1954 to keep pace

with the changing times. The Act of 1954 thus is a progressive
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legislation in laws of marriage, divorce, inheritance,ete.

16.In a major departure from the Act of 1872, the Act of 1954

made provision for solemnization of marriage between two

persons belonging to any religion as long as they fulfill the

- conditions contained in Section 4 of the Act. In fact section 4

of the-Act of 1872 starts with a non obstinate clause providing
that notwithstanding anything contained in ar;}f other law for
the time being in force relating to solemnization of marriages,
d marriage between any two persons maybe solemnized under
this Act, if at the time of of the marriage the conditions
contained in the said section are fulfilled. None of these
conditions require that the man and woman must belong to
same religion. In fact post independence in tune with the
constitutional philosophy of a secular State, the above
provisions appear to have been made which would enable two
persons belonging to two different religions to solemnise the
marriage without either of them renouncing his or her religion
or converting into the religion of the to be spouse. As already
noted, the Act of 1872 did not have any such provision
recognizing the marriages between two persons bel:l:rnging o
different religions solemnizing thc _marriage while still
retaining their respective religious identity. From the ﬂhjﬂﬂl-:; |
and reasons we gather that .the Act of 1954 was enacted to
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replace the Act of 1872 so as to provide a special form of
marriage which can be taken advantage of by any l)ersans in
India and by all [ﬁdia'.n nationals in foreign countries
irrespective of the fuith which either party to the marriage may.

' profess. . :::I

17.In addition tu-\ large number of progressive measures in the Act
of 1954 with respect to marriage, divm, maintenance,
inheritance and legitimacy of children, this is one of the most
basic, most e;.ﬁential and fundamental feature of the Act. In
absence of such provision contained in Section 4 of the Act, it
would not be possible for two persons belonging to different
religions to solemnize a valid marriage while still retaining
their respective identities. Section 4 thus enables two persons
belonging to different rﬂigiﬁus also to enter into a valid
marriage as long as they fulfill conditions contained in the said
section such as neither party is having & spouse living, the
parties are not within the degrees of p.mhihittd relationship
unless the customs governing at-least one of them permit such
marriage, etc.

18.Te my mind, this provision is of great sig;“:iﬁ-:«ance. Personal
religious laws of different religions would obviously not
recognize inter-religion marriages unless of-course one party

to such marriage is prepared to renounce histher religion and
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accept conversion to the religion of the spouse and such
conversion is recognized by such religion, In a secular State
and the Constitutional philosophy that we have adopted, it
would be impossible to imagine that two persons belonging to
different religions would not be permitted to solemnize a valid
marriage unless, at-least one of them is prepared to renounce
his or her religion and accept conversion. Therefore, Section 4
of the Act of 1954 makes a special provision also enabling
such couples to solemnize the marriage while still retaining
their respective religious identities and sentiments. Such
provision would apply notwithstanding anything contained in
any other law for the time being in force. This is in tune with
the Constitutional ethos which cnvisagﬁs.a secular State with
liberal society.

In.r::as.c of "ir’alsﬁmma Paul (MRS) v. Cochin University and
others reported in (1996) 3 Supreme Court Cases 5435, the
| Apex Court observed as under : | |

“16. The Constitution seeks to establish secular socialist
- democratic republic in which every citizen has equality

of status and of opportunity, to promote among the

people dignity of the individual, unity and integrity ::;f
" the nation transcending them from caste, 3ec¢iﬁnﬁl,

 religious barriers fostering fraternity among them in an
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integrated Bharat. The emphasis, therefore, is on a
citizen to improve excellence and equal  ktatus and
dignity of person. With the advancement of human
rights and comstitutional philosophy of social and
economic damncraﬁy in a democratic polity to all thr.;.
citizens on equal footing, secularism has been held to be
one of the basic ﬁ:atu:-:s of the Constitution (Vide : S.R.
Bommai v. Union of India, .{1994} 3 8CC 1 and
egalitarian social order is its foundation. Unless free
mobility of the people is allowed lranslcending sectional,
caste, religious or regional barriers, establishment of
secular socialist order becomes difficult. In State of
Kamataka v, Appu Balu Ingale & Ors., AIR (1993) SC
1126 this Court has held in paragraph 34 that judiciary
acts as a bastion of the freedom and of the rights of the
people. The Judges are participants in the living stream
of national ]it‘a,- sta:tring the law between the dangers of
rigidity and formlessness in the seemless web of life.
Judge must be a jurist endowed with the legislator's
wisdnm,-histﬂﬁ&n‘s search for truth, prophet's vision, .'
capacity to respond to the needs of the present, resilience
to cope with the demands of the future to decide

objectively, disengaging himselffherself f'rml'i every
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personal influence or predilections. The Judges should
adapt purposive interpretation of the dynamic a.;:ﬂncepts
under the Constitution and the act with its interpretive
armoury to articulate the felt necessities of the time.
Social legislation is not a .dm:Ummt for fastidious
dialects but means of ordering the life of the people. To
construe law one must enter info its spirit, its setting and
history, Law should be capable to expand freedom of the
people and the legal order can weigh with utmost equal
care to provide the underpinning of the highly
inequitable social order. Judicial review must be
exercised with insight into social values to supplement
the changing social needs. The existing social
inequalities or imbalances are required to be removed re- |
adjusting the social order through rule of law. In that
case, the need for protection of right to take water, under
the civil Rights Protection Act, and the negessity to
uphold the constitutional mandate of abolishing
untouchability and its pﬁcﬁce in any form . was
em;':hasised,_
. 1
21. The Constitution through its Preamble, Fundamental

Rights and Directive Principles created secular State
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based on the principle of equality and non-
discrimination striking a balance between the rights of
the individuals and the duty and commitment of the
State to establish an egalitarian social order. Dr. K.M..
Munshi contended on the floor of the Constituent

Assembly that

“we want to divorce religion from personal law, from
what may be called social relations, or from the rights of
parties as regards inheritance or succession. What Have
these things got to d::a with religion, [ fall to understand?
We are in a stage where we must unify and consolidate
the nation by every means without interﬁ:rllng with
religious practices. If, how-ever, in the pa.st, religious
practices have been so construed as to cover the whole
field of life, we have reached a point when we must put
our fr:u::ltlL down and say that these matters are not
religion, they are purely matters fnr secular legislation.
Religion must be restricted to spheres which
legitimately appertain to religion, -and the rest of life
must be regulated, unified and modified in such a
manner that we may evolve, as early as possible, .a

strong and consolidated nation” (Vide : Constituent



Assembly Debates, Vol. VII 356-8)."

19.To my mind, therefore, the petitioner was well within her right
to retain her religious identity, continue to follow the Parsi
Zoroastrian religion and to be recognised as Parsi Zoroastrian
even after the marriage with Mahipal Gupta. Section 19
contained in the Act of 1954 applies only to persons ilarufessing
Hindu, Buddhist, Sikh or Jain religion and provides for
automatic severance from the undivided family of a person
who solemnizes the marriage under the Act of 1954, -ln my
opinion, such provision would have the effect of automatic _
severance from the undivided family of the member who has
solemnized the marriage under the Act-and has no rlation to
his religious identity. Severance fmm. undi.vidm:l family is
quite different from losing religious identity. In any case, this
section does not apply to the petitioner who is neither Hindu,
Buddhist, Siklror Jain.
\

20.8ection 21 only ]:;mvid:s that in case of persons whose
marriages have been solemnized in the Act of 1954,
devolution of their properties and property of the issue of such
marriage shall be regulated by the provisions of the Indian
Succession Act. In other words, the devolution of the

properties of the persons marrying under the Act of 1954
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would not -l;t: governed by the personal Iaws-t]ut by the
provisions made under the Indian Succession Act. If the
person marrying under the Act of 1954 is a Parsi, the Special
Rules mentioned in Chapter-1II of Part V will not apply in his
case and he would be subj.acted to the general rules of intestate
succession provided in the Indian Succession Act. Section 21 A
of the Act makes exception to the rules made in Sections 19
and 21 where marriages have been solemnized under the Act
of 1954 betwesn any person who professes Hindu, Buddhist,
Sikh or Jain religion and another professing any one of these
religions. In simple terms, in case of marriage between two
persons both professing either Hindu, Buddhist, Sikh or Jain

religion, severance from joint family provided under Section

19 and succession as per the Indian Succession Act instead of

personal laws as provided in Section 21, would not apply.

21 MNone of these provisions govern or even provide any

indication regarding religious identity of a woman who
marries a person helqngi_ng to another religion under the Act of
1954, Section 4 which starts with a non-obstinate clause is a
strong indication that any person solemnizing marriage under
the Act of 1954 does not have the obligation to relinquish the

religion be it husband or wife nor is required to embrace the



religion of the spouse. Even otherwise the concept of deemed
conversion of wife into the religion of husband unless the
contrary 15 established before the Court, would lead to
numerous complications. Firstly, relinquishment of a religion
and embracing another one is a matter of faith, ordinarily
preceded by ceremonies prescribed under the respective
religions and coupled with the intention uf.persnn to relinguish
one religion and embrace the other. To my mind, there cannot
be any concept of deemed conversion without either the
necessary ceremonies having been performed or peré'on under

consideration having any intention to convert.

In case of Li]]:r Thomas and others v. Union of India and
others reported in (2000) 6 Supreme Court Cases 224, a
‘Hindu husband converted into Islam anﬂ remarried even
though his first wife to whom he married under the Hindu law
was still aurvivlng. He was faced with prosecution for bigamy
punishable under Section 424 of IPC. The Apex Court in this
context observed as under :

“3%. Religion is a matter of faith stemming from the depth of
the heart and mind. Religion is a belief which binds the

spiritual nature of man to a super- natural being; it is an object
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‘of conscientious devotion, faith and pietism. Devotion in its

fullest sense is a consecration and denotes an act of worship.
Faith in the strict sense constitutes firm reliance on the truth of
religious doctrines in every system of religion. Religion, faith
or devotion are not easily interchangeable, If the person feigns
to have adopted another religion just for some worldly gain or
benefit, it would be religious bigotry. Looked at from this
angle, a person who mockingly adopts another religion where
plurality of marriage is permitted so as to renounce the
previous marriage and desert the wife, he cannot be permitted
to take advantage of his exploitation as religion is not a
commodity to be exploited. The institution of marriage under
every personal law -ILS a sacred institution. Under Hindu Law,.

Marriage is a sacrament, Both have to be preserved.”

In case of Ganpat v. Returning ﬂflﬁcer and others reported
in (1975) 1 Supreme Court Cases 589, in the context of
challenging election of the returned candidate on reserved
constituency on the ground inter-alia that the retumed
candidate though originally belonged to Schedule Casiis, later
on converted into Buddhism, Apex Court observed as under :

In this connection it is necessary to remember that Hinduism-is

a very broad based religion. In fact some people T.nin:v.:F he view

L1



104

that it is not a religion at all on the ground that there is no one
founder and no one sacred book for the Hindus. This, of
COUrse, is'a very narrow vji:v;r, merely based on the comparison
between Hinduism on the one side and Islam and Christianity
on the other. But one knows that Hinduism through the ages
has absorbed or accommodated many different practices,
religious as well as secular, and also different faith-!a, One of
the witnesses has described that he considered Buddha as the
[1th Avtar. Indeed there are historians and sociologists whe
take the view that Buddhism disappeared from India not by
- any other mehns but by being absorbed into Hinduism.
"ﬂmr-:fnre,.'if a certain community in a spirit of protest says
that they would give up Hinduism and adopt Buddhism it is
not likely to make much change either in their beliefs or in
their practices. Centuries of habit and custom cannot be wiped
out overnight. While in the case of highly educated nFembers
who have chosen the new religion the change might make &
difference in their attitude and perhaps in their habits and
. customs, to the vast majority it is likely to make very little
difference. Merely liecause in a public meeting Dr. Ambedkar
and Mrs, Ambedkar and a large number of people openly got
themselves n:nnvertad.tu Buddhism it does not automatically

follow that all the members of the Scheduled Castes followed
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them in their footsteps. It does not even mean that all Mahars,
who seem to form the largest element among the new
Buddhists, became Buddhists. Hinduism is so tolerant and
Hindu religious practices so varied and eclectic that one would
find it difficult to say whether one is practising or professing
Hindu religion or not, Especially when one is born a Hindu the
fact that he goes to a Buddhist temple or a church or a durgah
cannot be said to show that fl'iﬂlj-’ are no more Hindus unless it
is clearly proved that they have changed their rﬁligii.'m from
Hinduism to some other religion. In Tamil nadu in
Nagapatnam there is a Muslim Durgah the majority of
pilgrims tu which are Hindus, In the same, town there is a
church Vellankanni called Lourdes of the East after :hl:
famous Lady of the Laurdes in France. In Andhra Hindus have
names like Mastan Ayya or. Hussain Amma named after

Muslim saints whose durgah are near their places.”

22.Further there are many religions which do not recognize

conversion. If the husband belongs to such a religion say for
example, Parsi which religion does not accept converdion and
his wife were to be a non Parsi be Hindu, Muhammadan or
Christian or anything, in such a case, what would be her status

if we accept the principle of automatic deemed conversion into
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the religion of her husband upon her marriage to a Parsi

gentleman under the Act of 19547

23.The respondents have however, contended that Gnuﬁkmkh must
have converted to Hinduism before marriage. This they

contend on the basis of two factors. Firstly, that she has

i
o changed her name to Neha and secondly that she would, after
marrying to Mahipal Gupta, according to Hindu rights, have
registered her marriage under the Act of 1954,
24.The petitioner has produced certificate of marriage issued by
'S the Marriage Registrar, The certificate indicates that it is

issued under Section 13 of the Act of 1954 a;nd records that
Mahipal Gupta and Goolrokh Contractor appeared before Him
along with three witnesses and made the necessary declaration
required under Section 11 of the Act and ﬂ'ﬁt such marriage

under the Act was solemnized between them in his presence.

25, Following important aspects emerge from this certificate :

a) That the certificate of marriage is issued under section
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13 of the Act of 1954,

b) That the marriage was solemnized between Mahipal
Gupta and Goolrokh Contractor before the Marriage

Officer in presence of these witnesses,

¢} Necessary declaration as required under Section 11 of

the Act was made by them.

d) The marriage was thus solemnized between two persons

in presence of the officer.

¢} Under sub-section (2) of Section 1;3, such a certificate is
deemed to be conclusive evidence of the fact that
marriage under the Act had been solemnized and that all
formalities respecting the signatures of witnesses have

been complied with. | |

26. Goolrokh married Mahipal Gupta under the Act of EB:ISAI thus
becomes an established fact. Section 15 which pertains to
registration of marriage celebrated in other forms is a separate
and distinet prowision as compared to provisions made for

solemnization and registration of marriages solemnized under

the Act of 1954. While Section 13 pertains to registration of
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marriages solemnized under the Act of 1954, Section 15
pﬁtains to registration of marriages celebrated in other forms.
It enables the

parties who have celebrated marriages in other forms to get
such marriage registered under the Act of 195-;1. As per Section
18, the effect lni‘ the registration would be that the marriage
would as per the date of such entry into the Marriage Register
Book be deemed to be a marriage solemnized under the Act of
1954, In other words, such registration wuuid give rise to a
deeming fiction and marriage though previously solemnized in
other forms outside the Act of 1954 from the date of en.tr}- in
the Marriage Register Book would be deemed to be one
solemnized under the Act of 1954, Parties to such marriages
would then on be governed by the provisions EQ:}EﬂirI.L;d in the

Act of 1954 for purposes such as divorce, re-marriage after

divorce, inheritance, etc, *

27.Declaration to be made under Section 11 of the Act is

provided in the third schedule. Such schedule in tumn f:»mvidcs
for separate declaration to .ba made by the bridegroom and the
hﬁda. Each one of them have to declare that he/she is at
present unmarried (or widower or divorcee), Fourth Schedule
provides for Certificate of marriage to be issued under|Section

13 of the Act as under :
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“LEF. hereby certify that on the __ day of _ e
AB. and C.D, appeared before me and that each of them, in
my presence and in the presence of three witnesses who have
signed hereunder, made the declarations required by section 1 |
and that a marriage under this Act was solemnized between
them in my presence,”

The certificate of marriage celebrated in other forms is
prescribed in the Fifth Schedule as per Section 16 and reads as
under : {

“LEF. hereby certify that A.B. and C.D. appeared before me
this ____ day of __ 19, and that each of them, in my
presence and in the presence of three witnesses who have
signed hereunder, have declared that a ceremony of marriage

has been performed between them and that they have been

living together as husband and wife since the u‘meluf their

. marriage, and that in accordance with their desire to have their

marriage registered under this Act, the said marriage has, this

_ day of ;___lg_bam registered under this Act,
having effect as from....”

From the above also, it can be seen that the marriage
solemnized under Sections 11 and registered under 13 of the
Act which prowsions are cuﬂtai!led in Chapter-II are those |

solemnized under the Act of 1954 where the bride and
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bridegroom are previously unmarried(or widower or divorcee).
In contrast the marriages registered under Sections 15 read’
with Section 16 of the Act which provisions are contained in
Chapter-IT pertaining to registration of marriages celebrated
in other forms are those which have already been preformed
previously and which the parties to such marriages desire that
be registered under the Act of 1954,

28.It is abundantly clear that the petitioner married Mahipal
Gupta under the Act of 1954, There is nothing on record to
suggest that while still doing so, she converted herself into
Hindu religion though the same was not required. Simply
because she a;dnptad Hindu sounding name of Neha, it cannot
be presumed that she relinquished her religion and efmbraced
Hindu religion before or even after her marriage. Ini case of M
-Ehnudra v. M. Thangamuthu and another reported in
(2010) 9 Supreme Court Cases 712, the Apex Court observed :
“I7) We must remember, as observed by this Court in
Ganpat's case, Hinduism is not a religion with one God or one
Holy Scripture.. The practices of Hindus vary from region to
region, place to place. The Gods worshipped, the customs,
Traditions, Practice, rituals etc, they all differ, yet all these
people are Hindus, The determination of the religious

acceptance of a person must be not be made on his name or his
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birth. W]:.en a person intends to profess Hinduism, and he does
all that is required by the practices of Hinduism in the region
or by the caste to which he belongs, and he is accepted as a
Hindu by all persons around him.”

29.My answer to question no.l therefore, is in negative. In
other words a woman who is born Parsi Zoroastrian does
not cease to be so merely by virtue of s_ﬂleanzing the
marriage under the Act of 1954 with a man belonging to
another religion.

30.This would bring me to next two questions which I find
convenient to ;ismss together. Whether the Parsi Zoroastrian
religion prohibits entry of a Parsi lady who is marrieii outside
in other community, in the religious places such as Agiari or
from attending funeral ceremonies at the Tower of Silence are
hotly disputed questions of facts. Case of the petitioner is that
Parsi Zoroastrlan religion does not provide any such

restriction. The respondents on the other hand have produced

literature to contend to the contrary. Both the sides however,

agree that Parsi Zoroastrian religion does not have religious

[ e

dicﬁtﬂ: Whatever, religious books written having been lost or

—

become extinct and at present no original literature in this

regard is available. The petitioner has referred to certain other

Parsi Trusts 1o contend that such trusts do not exclude Parsi
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women who marry outside of their religion. She has a.]su
| placed reliance on the opinion of scholars. Equaﬂ;;f voluminous
material is produced by the respondents to contend to the
contrary.

31.Therefare, the question whether the Parsi Zoroastrian religion
imposes such restrictions or whether over a period of time
customs which have the force of law have developed to this
effect are disputed questions of fact which cannot be judged in
the present petition. Elaborate evidence shall have to be
examined before anyone can come to any definite conclusion
in this regard, which would not be cur;vcr:jEnt to do in a writ
petition.

32.1 am also of the opinion that the respondents not being the
State within the meaning of Article 12 of the Constitution of
India, nor discharging any public function or any public duty,
petition under Article 226 of the Constitution seeking writ of
mandamus is not maintainable. One does not need to refer to
elaborate case laws to back these propositions. In :.:asa of The
Praga Tools Corporation v. Sh;ri C.A. Imanual and others
reported in 1969(1) Supreme Court Cases 585, a writ petition
under Article 226 of the Constitution came to be filed before
the High Court against the Company incorporated under the

Companies Act. The petitioner had prayed for writ of
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mandamus. High Court held that petition was not maintainable
against the company being one registered under the
Companies Act and not having statutory duty or function to
perform. High Court however, granted a declaration in favor
of three workmen which was challenged by the company
before the Supreme Court. The Apex Court observed that :
"6. In our view the High Court was comrect in holding
‘that the writ petition filed under Art:-226 claiming
against the company mandamus or an order in ﬁlm nature
of mandamus was misconceived and not maintainable.
The writ _Dh'-'ic:-usi}f was claimed again.ﬁ the company
and not against the conciliation officer in respect of any
public orstatutory duty imposed on him by the Act as it
was not he but the company whe sought to implement
the impugned agreement. No doubt, Art. 226 prcwide:s
that every High _lem shall have power to, issue to any
person: or authority orders and writs including writs in
the nature of habeas corpus, mandamus etc., or any of
them for .the enforcement of any of the rights conferred
by Part [l of the Constitution and for any other purpose.
But it is well understood that a mandamus lies to secure
the performance of a public or statutory dut:..rll in the

performance of which the one who applies for it has a
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sufficient legal interest. Thus, an application for
mandamus will not lie for an order of restatement to an
office which is essentially of a private character nor can
such an application be maintained to secure performance
of obligations owed by a company towards its workmen
or to resolve any private dispute. (see Sohan Lal v.
Union of India) {1). In Regina 1.r Industrial Court & Ors.
(2) mandamus was refused against the Industrial court
though set up under the Industrial Courts Act, 1919 on
the ground that the reference for arbitration made to it by
a minister was not one under the Act but a private
reference, "This Court has never exerciseda general
power" said Erur.-l:, I, in R. v. Lewisham Union to
enforce the performance of their statutory duties by
publicbodies on the application of anybody wﬁﬂ chooses
to apply fora mandamus. It has always required that the
applicant for a mandamus should have a legal and 2
spmiﬁn: right to enforce the perfurmance of those
duties". Therefore, the condition precedent for tLe issue I
of mandamus is that there is in one claiming it a legal
right to the performance of a legal duty by one against
whom it ils sought. An order of mandamus is, Irr form, a

command directed to a person, corporation or an inferior -



tribunal requiring him or them to do a particular thing
therein specified which appertains to his or their office
and is in the nature of a public duty. It is, however, not
necessary that the person or the authority on whom tllm
statutory duty is imposed need be a public official or an
official body. A mandamus can issue, for ins-Larice, 1o
an official of a society to compel him to carrly out the
terms of the statute under or by which the society is
constituted or governed and also to companies or
corporations to carry out duties placed on them by the
_ statutes ;umuﬂaing their undertakings. A mandamus
would also lie against a-r.:lc:nm.|:na;|1;|,-r constituted by a statute
for the purposes of fulfilling public responsibilities. (cf,
Halsbury’s Laws of England, (3rd ed.) Vol. I, p. 52

and onwards).

7. The company being a non-statutory body and ane
incﬂrpnra}ed under the Companies Act there was neither
a statutory nor a public duty imposed on it by a statute in
respect of which enforcement could be sought by means
of a mandamus, nor was there in its workmen any
corresponding legal right for enforcement of any such

statutory or public duty. The High Court, therefore, was



right in holding that no writ petition for 2 mandamus or
an order in the nature of mandamus could lie against the

company.”

In case of Executive Committee of Vaish Degree College,
Shamli and others v. lakshmi Narain and others reported in
{1976} 2 Supreme Court Cases 58, the Apex Court observed
that before an institution can be considered as a statutory body,
it must be established that it was created under the statute and
owes ils existence to the statute. |
In case of G. Bassi Reddy v. International Crops Research
 Institute and another reported in (2003) 4 Supreme Court
Cases 223, the Apex Court observed as under
“7. 1t is true that'a writ under Article 226 also lies
against 2 "person’ for "any other purpose”. The power of
the High Court to issue such a writ to "any person” can
only mean the- power to issue such a writ to any person
to whom, ac';:lurding to well established principles, a writ
lay. That a writ may issue to an appropriate person for
the enforcement of any of the rights conferred b;l Part 11
is clear enough from the langusge used. But the words
"and for any other purpose” must mean “for any other

purpose for which any of the writs mentioned would,

i
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according to well established principles issue.

28. A writ under Article 226 can lie againsta "person" if
. .
it is a statutory body or Iperf::-rm.s a public f\JT’lCﬁﬂﬂ or
discharges a public or statutory duty [Praga Tools
Corporation v. C.A. Imanual, (1969) 1 SCC 585; Andi
Mukta ﬁadgm Trust v. V.R. Rudani, (1989) 2 SCC
691, 698! VST Ind. Ltd. v. VST Ind. Workers" Union &
Another, (2001) 1 SCC 298], ICRISAT has not been set
up by ﬁ statute nor are its activities statutorily controlled.
Although, it is not easy to define what a public function
or public duty .is,- it can reasonably be said that such
functions are similar to or closely related to those

performable by the State in its sovereign capacity.....”

33.In the present case, admittedly respondtnﬁs are trustees of
Valsad Parsi Anjuman trust. It is not even the case of the
petitioner that Valsad Parsi Anjuman trust is a State within the
meaning of Article 12 of the Constitution. The writ would be
maintainable if it is found that respundmlits perform a publie
function or discharge a public duty or statutory duty, In case of
G. Bassi Reddy(supra) it was observed that it is not easy to

define what a pubic function or public duty is, it can
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reasonabiy be said that such functions are similar to or closely
L]

related to those performable by the State in its sovereign

capacities.

34.Judged from this yardatick nothing has been pointed out ta:-- us
to hold that Valsad Parsi Anjuman trust performs a public
function or discharges a statutory duty. It is a religious
charitable trust managing religious places and properties, To
my mind, therefﬂr;!:, on t.his ground also writ petition is not

maintainable,

35.My answer therefore, to question no.2 is that such guestion
cannot be decided in the present writ petition being purely

disputed question of fact,

'36.My answer to question no.3 is that the writ petition under
Article 226 of the Constitution for issuance of |writ of
mandamus -against the present respondent for' the relief

claimed in the petition is not maintainable,

37.Before closing, however, I would like to briefly touch on the
question of validity of so-called custom or usage denying a

Parsi Zoroastrian women certain rights upon her marriage to a
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non Parsi. As observed earlier, proof of any such custom is
N |
hazy and at best inconsistent. Whether such a custom or usage

€Xists is yet to be established.

38.Learned co_unﬁe] Shri Kavina however, urge.d and urged again
to mandate to the respondents to discard such custom, usage or
practice even if there was one im the ground that religious
heads must discard such outdated customs keeping in tune

with the changing times.

39.To my mind, it is not the function even the power of the Cour

i to mandate discarding of old ::uEtum'...-; merely on mé ground

-. - | that with passage of time, such customs have become
outdated. If at all, it is, for the legislature to make laws

outlawing such customs if so found necessary to effect such

change keeping pace with the changing ethos and aspirations

of the society,

40,1t is of-course open to the Courts of law established in the
country to examine whether such custom or usage hn:r: fallen
foul to any of the Constitutional provisions and in' particular
those contained in Chapter-IIT of the fundamental rights. In
this context, it is also open for the Courts to view the
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Constitution, as is often said, as a living organism, an organic
body evolving with passage of time. In case of M/s, Video
Electronics Pvt. Lid. and another v. State of Punjab and

another reported in AIR 1990 Supreme Court 820, wherein

the Apex Court observed as under:

“Constitution of India is an ﬁrganic document. It must be so
construed that it lives and adapts itself to the exigencies of the
situation, in a growing and evolving society, economically,
politically and mcia[l.;..'. ']_;fle meaning of the expressions used
there must, therefore, be so interpreted that it attempts to solve
the present problem of distribution of power and rights of the
different States in the Union of India, and anticipate the future
contingencies that might arise in a developing organism.
Constitution must be able to comprehend the present at the
relevant time and anticipate the future which is natural and
necessary corollary for a growing and living organism. That
must be part of the constitutional '&.djudic;atinn. HT;I[IGE, the
economic development of States to bring these into equality
with all other States and thereby develop the emnumic'unity
of India is one of the major commitments or goals of the
conaﬂtutima!-aspimtians of this land. For working of an
orderly _s::ucir:'l}- :E{'-l:ll'lﬂmil: equality of all the States is as much

vital as economic unity.”

In case of Ashoka Kumar Thakur v. Union of India

reported ion AIR 2008 SC{Supp}I, the Apex Court observed

that the Constitution of India is not intended to be static. It is
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by its very nature dynamic. It is a living and organic thing, The
Constitution reflects the belief and political aspirations of

L1
those who had framed it.

4LIn this context if it is found that any custom or usage is
contrary to the fundamental rights puarantesd under the
Cnn.sti!utiunfb}r virtue of Article 13, such custom or usage
would be void. One may refer to the case of N, Adithayan v.
. Travancore Devaswom Board and others reported in (2002)
8 Supreme Court Cases 106, in which the Apex Court

observed : |

“16. It is now well settled that Articie 25 secures to every
person, subject of course to public order, health and ma:nrﬁiil.:.r
and other provisions of Part-III, including Article 17 freedom
to entertain and exhibit by outward acts as well as propagate
and disseminate such religious belief according to his
judgment and conscience for the ﬁdiﬁc.atinn of others. The
right of the State to impose such restrictions as are desired or
found necessary on grounds of public order, health and
morality is inbuilt in Articles 25 and 26 itself. Article 25(2) (b)
ensures the right ‘of the State to make a law providing for

social welfare and reform besides throwing open of Hindu
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religious institutions of 2 public character to all classes and
sections of Hindus and any such rights of the State or of the
communities or classes of sociéty were also considered to need
due regulation in the process of harmonizing the various
rights. The vision of the founding fathers of Constitution to
liberate the society from blind and ritualistic adherence to
mere traditional superstitious beliefs sans reason or rational
basis has found expression in the form of Arficle 17. ﬁe legal
position that the protection under Articles 25 and 26 extend a
guarantee for rituals and observances, ceremonies and modes
of worship which are integral parts of religion and as to what
really constitutes an essential part of religion or L-eliginus
practice has to be decided by the Courts with rer;ere-nce to the
doctrine of a particular religion or pracum:s regarded as parts
of religion, came to be equally firmly laid down.”
\

ARXMEEN

18.......... The aﬂﬁpmd exercise by the learmmed Senior
Counsel for the appellant to read into the decisions of this
Court in Shirur Mutt's case (supra) and others something more
than what it actually purports to lay down as if they lend
support to assert or protect any and everything claimed as

.

being part of the refigious rituals, rites, observances and
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-

method of worship and make such claims immutable from any

restriction or regulation based on the other pmvisinlns of the-

Constitution or the law enacted to impl_ement such

constitutional mandate, deserves only to be rejected as merely

a superficial approach by purporting to deride what otherwise
'

has to have really an overriding effect, in the scheme of rights

declared and guaranteed under Part II1 nf.ﬂ]c Constitution of

India. Any custom or usape irrespective of even any proof of
their existence in pre mnﬂ'mtiﬂnl al days cannot be
countenanced as a source of law to claim anv rights when it is
found to violate human rights, djgni'g,:,' social equality and the

specific_mandate of the Constitution and law made by

Parliament. No usage which is found to be pernicious and

considered to be in derogation of the law of the land or
- opposed to public policy or social decency can be accepted or

eld by Courts in the country.”(underiine supplied)

42.In this context question may arise whether any such custom
even if it exists would .nﬂ! T!::c in breach of fundamental right to
profess any ;e]igiun. The question would also arise whether
any practise which prevents a persen from performing the last.
rites of her pﬁ:ants- or prevents even her presence when such

rites are being performed, would be opposed to the basic
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human rights. Question would also arise whether any custom -
or usage which prevents a person from being cremated upon
death as per the religious rites would not be opposed to

fundamental right to profess any .religinn.

~ 43.] leave such questions to be decided in appropriate case if

......

instituted before appropriate forum.

44.In the result, subject to above observations, | am of thf opinion

that the petition is required to be dismissed.

(Akil Kureshi,J.)
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Ta,
Hen'ble The Chief Justice of India

and His Companion Judges of the
Hon'ble Supreme Court of India,

The Humble Petition of the Petitioner abave named

ﬂﬂﬂwm

L. That the present Petition is filed by the Petitioner against the
Impugned final Judgment and Order dated March 23, 2012
pa-ss:ed by the Hon'ble High Court of Gujarat {heminﬂﬁqr
referred to as “Impugned Judgment”) in Special Civil
Application No. 449 of 2010 titled as Goolrookh M. Gupta,
Mafden Name Goolraokh A. - Versus = Burjor Pardiwala,
President & Ors. It is regretful to note at the very outset that
;:he sald Impugned .Ju:;lgment is a grave affront to India's
Constitutional order which mandates adherence to basic human
rights, dignity, refigious freedom, gender equality and a uniform

civil code.,

2. QUESTIONS OF LAW:
The Impugned Judgrment raises the following Questions of Law
which deserve the consideratian of this Hon'ble Court:
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P

g] .- Whether the Impugneﬂ majnrlt:.r Judgmenkﬁf the ch'bie

bl

)

.-'

d)

e}

Higk I':G-L.Il't hus not mrnmltted serfous error of law In
holding that by u'-irtue of contracting & marriage under the
Special Marriage Act, 19'5-'4, a woman ceases to profess
the refigion of her birth / choice and automatically merges

into the religion of her husband? E

Whether the Special Harri_aga Act, 1954_;' is not an Act

‘which was spedially enacted by the Legisiature to register

a special ﬂ:-rm of marriage; wh ere nelther of the &:arﬁes to

the marriage Is required to renotnce their ra!iglun?

Whethar Hhe rell-gmus free:fnrrr guamnteed to a wnman

under Aﬂ:lde 25 of the Cnnsututim of Indla automaticaily

ceases upon.her maﬂ_’l_age tn a'man professing a dH‘I‘erent |

u

rellglon?

Whether holding 'that a woman's rellgious Identity is

dependent upon that of her father before her marriage '

L]

and that of her husband after her marriage does rot flout

the guarantee of religlnus freea,infr‘n acoorded to all dtizens |

of India under Article 25 as well as the rights gﬂarantead
by Artlclea 14 15 and 21 al"H'be Cunsl:ltuh::-n?

f "
Whether ,such J:nn-:rusrﬁn arrlved at b*f thﬂ Impugned
majnﬂb,r judqment Is mot In »cnmp1eta demgatlnn of the | |

guaranteed fundamental rlght of the Petitioner undn_r.r_

Articles 25 and 26 of the Constitution In the: matter of

r‘e]ig}nus falth and practices? _
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religlon™ N
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ra Whether, In the aﬁsenge of :amr provision-of law to. that
effect, a Court Is entitied to create 2 legal fiction by which '

‘@ woman entering into an inter-religlous - marriage s+

deemed to have changed her ‘religion ﬂfte'r marriage to

that of her -husband, and whuther by purpurtlng to create
‘such Jegq] fiction the Cc-urt is axce&ding fts jurlsdrctlnrln

and purpun:ing ‘I:n JEQislate?

Whether the Court was entitied to create a legal fiction by

which a Parsi woman practicing the Zéroastrfan religion Is

deemed, upon maying a non-Parsi, to have changed her

religion to that of her husband, despite the Court coming
to & finding that “There is no prohibition to' the petitioner
or any wamen lec] who Is born Par:;.!' zamasm’aq married

te nnn—Parsf for mn.r.fnu.rng to pmfess Fars! zr:rroasm;n

i
£ |

_When the Special Marrage Act, 1954 was enacted as @

progressive legislation in respect of marrlage to enable {in

accordance with the spirit of -the ‘Constitution). two: -

persons belonging to different religions to &r;n:er' into
marriage wlﬁrnuf _elfhér.havrng to -rennume hifé nr.her
religion or convert_to the rEligrnr; of the other, and with
the intention nl_’ changing the position obtaining under tha
5;1-3{:131 Marriage Act, 1872 (which it rgp&gl_&d}, whether a

Court can create a' legdl fiction in. respect of a marriage

solemnized. Under the Special Marriage Act, 1954 to undo

l:he\:i'nange introduced by such leglslation?

v
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L

- Whether 2 Court .can i:r'eate a guneral dé‘emlﬁg f]ctl.m.'r,
refating tu r.hanga of re]:gfnn wlthuut e-.ren ::nnsldaﬁng tth-
practices, ceremonles etc, artha intention’to.convert that

Is considered essentfal by varlous religlons for conversion

to such religion? B

Whether such 2 oconclusion arrived ‘at by the Impugned _ -

majority judgment Is not In mrﬁp!ﬂte negéﬁbn of ba-srl:

- human right as to independence and- existénce of one's

»

personality and faith of religior?

Whether-a Court can create a deeming fiction whereby a

person not considered fit for admission to a parﬂcuiar
religlon I:ny a parﬁcular religlous- mmmumt:.r Is thrust Into
the community by the rnmte fact of marrfage to a rnemher
of such community?.

Whether a Court can create a deeming fiction thiat

compels every weman who does -net intend to adopt her

Thusband’s religion after an inter-rellgious marriage, to file

le"gal'pr'n?cee;llngs and lead evidence therein to establish

that she cohtinues to practice the same refigian that she

. R S |
did prior to such marriage,&nd |ta obtain a declaration to

© that effect?

—r
——

Whether In law it Is permissible to equa-ta race, religion

and caste, to use the sald terms Ehterr.hangeahﬁr and to
’ i

reﬁtn authorities deciding questions regarding caste in
&

rs Invelving questions regarding change of religion?

e
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MWhether a persun‘k race ‘can chnnge bf' re-qisnn r.n'

1= a

marriage and whether 2 woman Whu 15 a Pamr h'r race

ceases to be.sruch upon marriage l:n a nqn-Parsd?

Whether a Court Is entitled to rely on a chaﬁge of a

person’s name to presume.a change of.refigion andfor

b

Whether the chiidren borm out of a wedlock registered

under the Spedal Marriage A.tt,. ,19_54_. are automatically

deemed to be professing the religion of thelr father?

Whether imposition’ of religion, " faith, and bellef upen

Women lill'llj: children - based 'nnlir' _ﬁpnn the .woman's
marriage to a.persﬁn be'inngrng"tn another r;eilglun -.daes

not flout the guarantees of equality, dignity and freedom

as set forth In Articles 14, 15, 21 and 25 of the

Constitution of India?

Whether applying different - rules .Df conduct, especially

against women, by, different religious denominations of

the Parsi curhmunrfr,r In Indla, does not ﬂdtm,'nle the right

- granted to rellgious denomingtions under Article 267 :

T . 1‘
Whether- religious obscurantism éncuuraga_ﬁ. by & select

group of people of a particular religion would not fall foul

of Articles 14, 15 and 26 of thL Constitution of India

especlally when it discriminates between men and women .

5
without thelr being any religlous tenet whatsne-.rer I:o

.

5Upport i;uch obscurantism?

. f

-
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Whethar H'l_a'i‘mpugned majority judgment is not ex facle

Inconsistent, Irreconcilable, Incoherent and incongruous In +

approach; In reasoning legal anﬁ--lagmﬁl and leads to

-

conclusions. which have far  reaching consequences

aﬂedtli-ig'hasic humah ang fundamental rights of all

women entering Inm chvil and 1r!ter=rrﬂl[gTuLI$ rnarr‘ragéi =

across all r.unn;nn:nnsir

Whether the Impugned majority judigrnent v.i'nuld' not

result  in  highly  anomalous and."- 'I.Il'thI"rEII'ItEd
consequences affecting dignh:v’ of a woman, and right to
religion by r;akbng__i.'ler religion dependent upon marriage
and wheeling along with: ma’rﬂége ignoring  the
chnsequence . of & probable .divorce/ dissolution of

marriage?

-

' Mihether Aﬂidﬁ 26 of the C::lnlstltuﬁan of India pennrbs"

the Trustees of a Trust to go beyond the secular precincts

of thelr Trust Deed . -and - bﬁcuma salf pmcialmed'

custndians of reilg!nn Emnuslng dlscrlrn!nal:nw rules -

against wumen nl'-, 3. particular religlon?

-

Where property Is viested upon trust for the benefit of

certaln persons, can the trustées seek to rely on
provisions or prifciples outside the trust deed to exclude

intended beneficlaries from the benefits of -such trust

property, and whether it can be claimed on the basis of

such xI"E'.«;l:rzrmmus_-;;u'-u:nu'rslnztr-s or principles that disputed

-
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- L

-"questions of fact -arise, when all that -Is” regulred .Is

interpretation of the prﬁvlsff:ﬁs‘ of the trust deed?.

'Whsther the true medning and purport of the teligious

freedom guar ante:n’ under Article 25 and the dignity of

an indiwdgal guaranteed under Article 21 of the

Constitution of India, does not require that a person _

5hu-.:fd_-ﬁ-e free to choose his / her oWn fellginﬁsﬁ]ﬂ‘:?

-

Whether refuslng;' a Parsl woman, marrled to a non-Pars!

man under the Special Marriage Act, 1954,_{e§peﬁal!y

one who has cng’itini.led to follow her ‘Pars| Zoroastrian
-religion even after her marrizge), from entering the Fire

Tample ar Tower of Sllenca ar. pa?tl&lpaﬂng-ln' rellgious -

=

‘rites and cemrrmnles thereat, ﬂnly because she Is marned

to a non-Parsi, whira penﬂlttlngf a Parsi man {marr‘led ta a

'nun -Parsl) for the same, s not an ' affront . to the

constitutional rlgh: tﬁ eqaaﬁtv enshrined |-1 Article 14 &

15 of the Cnns'mtutmn of Indfﬁ as well as Int&matlunal '

conventions such as, the Cunv&ntlun for Elimination of All
v

Forms of Discrimination Agalnst Women (CEDAW),

Universal Dedamﬁun of Human Rights, Unlted Nations

‘Covenant ofi Civil and. Polffical’ Rights, United Nations

Covenant qn':Scrclat and 1_:uil:|.'|ral Rights etc? |

Can the pe'.mnhal'klaw of a religlous community (assuming

such law exists) run counter to the constitutional

saféguards of equality, freedom, gender justize and a '

Y
uniform clvil coda?
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dd) -

PRt ee)

-Whether, the leamed-High Court has not failed to exercise

Its. juﬂsd]_:;trun " and -autﬁ:':ﬂﬁr by not issuéng’ an
nr&erfdirél:tlun as prayed for having categorically held .- _'F.
that the Respondents did not pru-di_il::\a '.an',-' justification
supﬁmruve of thelr stand .in -tlarrns of any authority,

re!lgmﬁs tex't, law or precedent?

Whether requiring that a '-Fa& :Frndfﬁg '.Jnﬁqlw' be

Li]mﬂerlzh:sn l‘.ﬂr.cuhﬁr'rn the re[ig’in'us Identity of a E'wnman

after her marrragé (under éec;lﬁﬁ 13 of the Special

Marriage Act, 1954) while requiring no such Inguiry for a.
man after his -marrlage does not whally defeat the
purpose, of the Special Marrlage Act, 1954, Articles 14,
15, 21 and 26 of thé Constitution of Indla?

FH .
B -
i
-,

HL CI)

o

Whether the Cnnéﬂﬁﬁpﬁ’ﬁf.'l.r.'lﬂia ‘does not mandate that |
old, discriminatory:, customs (assuming swh -Liu:.;tt:[ns'f.
actually existed) “‘which -hav:ﬂ fallen foul of l'.‘:unst]tutlu}'laf:
Dm\-'lsiuﬁs,. especially those IJE‘Ld'E-I"F‘E-.I't HI, be:discarded
to ensure secularism, equality, freedom and dignity of an

[}
Individual? , P

4

i
Whether .an qllﬂgén::l religlous. custom / usage which Is
fqund to be pm‘r‘h:inuls"-and considered to be in derogation
of the law of the land or oppuseé to public _palic',r ar soclal

decency can be accepted or upheid by courts In the

. country?

\ .
Whe%ar_ the learned High Court in Its Impugned majority

judgment did not fail to consider and hold that the

SN
-

0
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contesting Re;ﬁun.de.n!:_s having a limivéd ﬂdUEEalry

capaclty towards the truét' "a_and- its beneficlaries and -
required -tn act solely within and’under the authority of R
the trust deed, wHich .setg put the w]she§ aﬁd directions |

of its settlgrs, and the trust_deed having not stipulated

and m:da[r;eﬂ any such prescription to- the ei‘ﬁect that the |

Parsi woman merrying 2 non-Parsl man shallinlﬁ be ot
allowed entry into the Aglar and tﬁe.aner of Silence, did

the trustees a_cte;i_ In excess of thelr fawful authority and

‘power  In seeking to deny the ‘Petitioher and Farsl

Zoroastrian, her natural, legal and fundamental religlous ..
right of religious falth and practices?

Whether 2 writ p'etljclun-_.under_'-ﬂ.?:trlEle'.EIE-'car’:mm: Ela_
agalnst a Trust which under the garb of hEii:'lg the -
custodian of a palﬁfqlar religion prohiblts the entry of
women to  some religious ~ Institutions  under its
management and control on unconstitutional grounds

thereby offending thelr ;Ights as gusranteed by Articles ;
14, 15, 21 and 25°of the Constitution of India? '

0, w4 : .
4

Whether the Respondent, which admittedly provides,

facilities for dispasal of the Bodles of humani belngs,” Is

pE:ri'urmI'ng-a public function orian activity in the nature of

a public functlon, and a writ petition filed under Article

226 of the Constitutlon Is maintainable against the

Respondent? ;
.. .‘.ll"llhl .

Whether provision of & facility for disposal of the bodies of

human belngs Is not a public fyhction wl'ﬁ!r'lxth! same |5

|

.



V35

prescribed in the Twelfth Schedule to the Constitution,
read with Article 243W, as one of the functions of

Municipalities provided for In Part IXA of the Constitution?

W
DECLARATION IN TERMS OF RULE 4 (2):

The Petitioner states that no other Petition seeking ieave to

Appeal has been flled by it against the Impugned Judgment,

DECLARATION IN TERMS OF RULE 6:

The Annexures P1 (Collectively) produced along with the Special
Leave Petition are true copies of the pleadings / documents
which form part of the record of the case In the said Special Civil
Application filed In the court below against whose final Judgm\Jnt

and Order leave to appeal Is sought for in the present Petition.

This Special Leave Petitlon Is sought on the following:

%

GROUNDS:

A, BECAUSE the Impugned majority judgment committed a
grave error in observing that “& bormn Parsi woman by
contracting a civil marriage with a non-Parsi under the
Special Marriage Act, 1954, would be deemed and
presumed to have acquired the religious status of her
husband”. The High Court failed to appreciate that post-
independence; in tune with the constitutional philosophy
of a secular state The Special Marriage Act, 1954, was
enacted as a special Ieéis!atlon to provide for a special

form of marriage by registration which does not require



-elther narty to the marriage to renouncé his / her
religion, i '

BECAUSE, the Impugned Majority judgment has been

passed In démga‘ﬁun of Article EEIGF the. Constitution of

India Luhim-guaraﬁtees to-all ‘perrdns Including women
and :hildren, the right h:- “ﬁ‘Eﬂdﬂm of conscience and the
right to ﬁ'eefy pmfess, pracb*ca and prapa.;ate religion®.

The Impugn-ad Judgment also strikes at the very root nf

the fundamental nghts and !‘n&fsdﬂms guaranl:ead under

Article 14, 15 and 21 of the Constitution af:nd]a. As per.

the Impugned Judgment, the réligious status of a woman
Is pso facto t‘ﬁ_at of the religious status of her father,
befare he-lf marriage, and that of I{éfrnhusband, after her
marriage. As. such - therefore,” as per the Impﬁgned

Judgment, the woman has no right whatsoever to “freely”

pr@fess, practice, and prnp&gate her ‘own’ reFlgInrJ as per |

her own volition. The declsion as to which religion she |

follows is" made dependent, by Hl-ra Impugned Jodgment,

upon the religion of her father (before her marriage) and -

that of her husband f,{aﬂ:ler her marriage).

~ BECAUSE, the High Court erréd by adopting a‘narrow and

pedantic approach for Intarprating the religious rights of
women. The High Court’s classification on the basls of

-.gen:ler is discriminatory, retrograde and impermissible as |

per the basle girindples of our constitutional law, -

Voo R

EECAEISE, the High Court failed to appreciate that it waé'

the Spetla] Marriage Act of 1872 which did-niot have any

:

Tt i
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_ *prdurslin'ﬁ ‘racognizing. marrlaEgHE between two persons
belonging to different religions or solemnizing thﬁ .

marriage while st retalning their respective religious -

identity. However, the Spécla] Marriage Act, 1954, was
enacted as-a more, progressive legislation to réplaf:e the

Act of 1872 50 as to .'pr;mride:ai special form of marriage

which can be taken advantage of by any person in India _ . - — -

and by all Indlan nationals in ﬁ::reigﬁ- -countries

irrespective of the faith which elther party to the marriage

.may profess, In addition to a large ﬁu_n‘iber of progressive :

measures In the Act of 1954 With regard to marriage, .

divorce, malntenance, * inheritance and- legitimaey ' of

children, I:il'lﬂs is one of the most basic, most essential .and.

fundamenta! featuresof the Act, .

-~

F

BECAUSE, in a major departure.from the predecessor Act
of 1872, the Special Marriage Act, 1954 made provision

for solemnlzation of "marriage between two -persnns'

belonging to any religlon as lohg as’ mé',f fulflll the

tnndl‘l‘.i_i_::hs cantalned in Section 4. of the said Act. In fact,
the said Seﬂlnn' 4 starts ‘with a non-obstante| clause
prﬁﬂi:l!ng that notwithstanding anything contained in any

law for the time belng in fofce for the solemnization of

marriages, a marriade between any.two persons may be .

" solemnized under the Special Marrlage Act, 1954, If at the |

time of the marriage the conditions contained In the said
sectlon are fulfilled, viz. neither-party has_a- spuusai Eivinﬁ,
nelther party is '_1;tF unsound mind, .t'hel male has cbni’fi:ié'fed
the _a;l& of 21 yéar‘s and the female of 18 years etv: Mone
of the conditions require that the, Imﬁn_ and the woman

o
=
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_must belong to the- same religian. In ﬁ:f:t, thé provision
| has been made to EIIEIL'HE EWo persnns befnnglng to !:wu
different ,r,eliglun.'ﬁ to solemnize the marrlage without -
efther of them re-hnum:lng h‘ls § her rel1gr1:nr_u 4_;;r_ cnlfwerting

into the religion of the to-be-spouse. .

"R at i
a

BECAUSE the High Court failed to appreciate that in 2.,
éecul_ar State an_d the consttutional philmaﬁh?-mat has
been adopted in India, it would be impossible-to imagine
that two persans _Eelcangrng l:n dirf-are'nt re.iigluns would
not be permitted tn solemnnize a valld marriage unless at.
least one of them ls prep_areq to renounce h]s'.,"- her
religion and accept mnvﬁr‘smri.lﬂ‘h&mfara, Section 4 of
the Epecl;'al Marriage Act, 1954, mair:lf;i a sp'en:i;I .prwisrnn"

enabling such. couples to solemnilze the marriage while
:51:[11' rel:alnlng U‘IE;[r.:\'I‘E.'EDEC'I:WE"*TEHQ'IH-L:IS Identities and
sentiments, 'Thls Is 1n tune w]l:h the mnstituticrnal ethos |
which emrlsragts a sacular state with Hheral s-r.in:letv
BECAUSE the High Court committed a grave error by
introducing the erroneous concept of a "deemed merger” -
or "deemed conversion” of wlfla into the religlen of her
. husband and. - falled to 'hbpre-date the | numerous
complications that such a concept x-w;:ruild result in. The
High Court ought tn'- have appreciated that réllnqurshment
of a raiigicm and, ambr&dng another one Is a m?tl:ér of
. personal falth of an individual, nrdlnaﬁhf preceded by
cerétrmnres prescribed under the respective religions and
mast\";\lmpﬂrl':a'nt coupled with jthe . Intention of the

-.x\

Y ¥
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“Individual to rellr:qi.ush one religlon and- Embrace the

other,
T

EIEGAUEE It Is wholly Incurr'veLt to hold I:hal: a wrfa would
acquire the re-hglan uf her husl:and or vige versa, To say.

that a wh‘e aq:quires the refiglon l::f her husband wnuldl

amolint to dEnIag! of her Eundamerlml right to “freely” .. -
profess and praédr:e any re-ligll;lh. us'gﬁa'mhtea{!:' und;er .
Article 25 of the’ Cnnstltq.ll:mn The Hrgh En‘urt aught to
have apprecLated that in thE absenm of any wluntaw
mn"nrerslcn prior to' or after .marriage each pemun s
entitled to continue in the same religion t‘.tr which he-f SchE
belonged, A quest!pn as tn thB"rei]gfnn of- therr' nhildrsn

would depend upon how the c‘n:tdrEn ara bmught up and
ultimately It ﬁw::u[d‘ dﬂp-&l‘!d upcm the wrﬁtinn of the
d'irldren themselves aﬂ:er they attain the age of majority.

This is the only Interpretauu[u which would also. justify and

support the well recognized bracth:e of conversion .of

religon, + C,

BECAUSE, the High Court ignored the fact tﬁal; there may

be I'I'I-!I'I? rdlglﬂns' which du Hﬁt recugnlze converslon.

© Assuming (whilst: ﬂen'_.rlngj ‘T&r Instan-::e that, the Pars]

Zorpastrian religlon does not permit converslon; In such a
case, If a Parsl Zoroastrlan man were I:n_rnarr}r & non-
Pars| woman, what would her religlous status be after her
marriage if the High Court’s principle of -automatic
deen‘qed cunvemlnn into l:he reﬂglan {:f tha hqsl:rand {upan -
marrlage under the Speclal Marriage Act, 1954) Is
aq::ept_ed? A I'urtr_:er anomaly is cr&ﬁnﬁd h:.r the Iméugnecl

|

e
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~Judgment for women who go through a -dfvorce. What

would the religious status of a éivorced woman be? Would

It be that of her husband (whom stie has diverced) m*.

“would it revert back tu her pre-marrié-ge' status, Le.

rellgious status of her fathear? A.ssum[ng thE wumn
remarries (after dluuma] wuuln' sha agafn unr:!ergr.- an

I
automatic rellginus mnversﬁnn?.

BECAUSE the High Court failed to appreciate that quite )
apart fnam the complications thgt,wéulc_! arise ugnn such a

regressive lnterpretat!r:rr; of the ;éi:iecral' Mnr.rlage Act,
1954, such an Iﬁterprefathn is arbitrary, discriminatory
and él:mp;létely ﬁi:-pnaed tu-'tEa tlaht E.-F a wamar'e to Ilve.
equally, Ireelv and with ﬁrgnrt'.f; Bs guaranteed b?‘ Arl:[del
14, 15 21, and 25 of the, I::-:msl:ttutlnn of Ifdla. The High
Court's skewed ]nterprttatiun: of the provisions of the
Speclal Marriage Act, 1954, relegate w::-man to the éfass
of cattle, a henéclng approach which thi-;: Hon'ble Court
has warned against and aﬁmgla'tud. It has ﬁﬂ:’en been
held that "a womag is not tﬁe pn’vate property of her
fhusband, The feudaj mhce,ur tﬁaf & woman loses her legal

J'dantit}" on ma.rﬂage anu' it merges fn the Fdenn’ty of her

© husband, Is no Janger acceptible raday. e

BECAUSE, the High Court committed . grave error by
falling to appreciate that me'rqul;'ement that both
parties to a marrlage must necessarily be Parsl
znrdgstr.-laﬁl-.';, Is & requirement for a marriage solemnized ‘
unde:‘the Parsl M'.‘.a'rrlage and Divorce Act, 1936, and nut.
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~for marriages snlamntiqd under fhe Epei:ialuﬁ'larriage Act,

¥

1954, T

E-EE#USE the High Euurf: failed to appredate the.
Feﬁtinner‘s repeated Jaments ;hal: she was bornas a Parsi

to Parsl Zoroastrian parents an.:r her- Nau:iuta CErEmony .

was performed as per the tenets ‘of the Zoroastrian _ _ -

]

religion and. that she Is-a Parsl zﬂfqaqh'ran. That she has
a!wa'y's been and contnuss f.::. be a' Pars 'Zﬁmasfﬁ;ﬁ _
fnl.awmg the znraash'lan rellgrnn eerm aﬁ;er her r;arrlage
to a Hindu, The ngh Court falled to apprec:ate that the .
Petitiener's certlficate af marriage was issued under
Sectlon 13 ;::f’ the Speclal Marrlége Act, 1954 which rs_ the
provision pertaining to I“IE:'QEE'I‘EITHETEH of 'marrlagf.-s-
solemnized um:ler' the said Ac:t "'ri'lem-i-s n-:ﬁ:hlng nﬁ r:amrii -
to even suggest thad: whEIﬂ marrylng -her husband (a
Hindu] the Petitioner tunverted hErsle to Hindu religlcln. ,

The same is pot even requlre:d for a marriage mlemnimd-

. under the Special Marriagé Act; 1954,

BECAUSE the Hrgh Court committed a .grave error In
unduly placihg emphasls on thn fact that tha Petltioner

- had n:hanged her “name fri:-m ‘Gmlrnkh’ to a Hindu

sounding name '_E'.I'Eha. . The H!gh Cﬂuﬂ: failed to note that
the Petitioner, of her 1:};-.”1 I'reel W:IH, changed her name to
‘Neha’ much before she got iarried. Such change of
name cannot give rise to the presumpﬂur{ that the

Petitjoner relinquished her religion and. embraced' Hindy

rellg!;'ra before or even after her marriage. As a matter of

fact, Hinduf!.".;hristlan names fike Pﬁyani;a:‘ Smita, Kamal,
' N

1
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- ‘Natasha, Daisy, Karan gtc., are commonly. fSund In Pars|

Zoroastrians, This H-:-n'bhla' Court, in M. Chandra vs. M.
Thangamuthu & Anr. (2010) 9 SCC 712, has inter alla
observed that “the determination of the refiglous
accaptance of & person must pot be made on his name or

his birth*. This Hon'ble Court also noted If Ganpat vs.

Returning Officer & Ors. (1975) 1 SCC 589, that In ... .

Ar',ldhra Pradesh, "Hindu salnks have names H.ﬂ:e Mastan

Ayya . or Hussain Amma named amar whase durgah are-

near f;’}e.’r places”, - Merely beoTuae.the-,f have Muslim

names, would not mean that they have converted -

themselves into the Muslim religion,

EECAUSE the ngh Cuurt falled. r:-u: dppredate and HPPI';I'\
the sutuadhiaw as set furth in the Ianﬂmark
decisions rendqreﬂ In Sir Dinshaw Manekji Petit vs,
Sir Jamsetji Jeejeebhoy 33 ILR (1909) Bom. 509
and Sakiat vs. Bella 1925(28) Bom LR 161, which
were retently also.applied by the ;sgrﬁﬁay.mgﬁ Court In
Jamshed Kanga vs. Parsi ‘Fam.:"ﬁ.;t}lrar :Fuﬁds &
Properties & ﬂrg A conjoint reading of the ﬁaid

decisions makes the following position absolutely clear: .

-
L]

A0 P'arsr Enmastnarus are:

{a)  Flrstly, the desn&ndants of the original -

_emigrants into Indiz from Persia who profass

the Zoroastrian reltgion;
Y ok
tI"ftn;l Secundiyr thé = descendants of the

Enmastﬁa'rrs in Persla who were not arriungst



“the original emigrants, but whé are of the
-.same stnck_aﬁ.d have since that date, from
. tme to time, come to Indla and have settled

htr‘e, e.lltl'mr perrnanenﬂr or I:Empnraﬂly, and

. who prufess the Eamasman rel]glnn,

(c) Thirdly, the children of a Pars! father by an . . -

‘allen mother, if such children are admitted
Into the religion of their fathers and profess _
the Zoroastrian r'eﬂgl_nn'.
(i A person bc-rn ko Farsi'znma'shiﬂna pur'trlﬂ:ﬁ-' 5 a
_Parsl and Is entltl&d to enter and pray at the Fh'e

Tempre anar of Silence el;:

L

(I The Parsi 'Enmais"tﬁan “religion - even permits

cunuerslnn; hc:wever sinr:ve their advent into India; K -

Euruas!.‘rians have neuer attempted tn pnnverf:'
anyone mtu tI':I&Ir r&llgibn, and o |
(iv) Trustees of religlous trusts are not bound to

exclude persors who may have no legal title to or

i

Inthe Trust, * * ~

v} wThe a:drninlsltratinn of.g rellgious l:ru_st is a _s.-ecular

activity;

i) 'x'.Trustjees'are to m:L'I'_,f perf‘orm secular dutiés and do

H"nut hawve any religious functions,



EL.-"

Y

{vi:] A right Is retngnlzeﬁ Iﬁ absolute terms in every
membf—:r nf I:he Parst mmrnunlty, whao professes

~ Zoroastrian religion, to e ablé to utilize the Towers

of Sllence as a prilﬂé fnlL' exposure of the dead and

far the purposes of religious rites and ceremonles,

(vill} The Trustees have not been conferred with the .

power to  exclide .and no  power of

;iecuﬁﬂmunicatiun.exis_ta in the Zoroastrian faith,

BECAUSE after erroneously concluding that the Petitioner . |

has ceased to be a Parsl by virtue of marrying a non-Parsi
man, the High Court declined to' grant. any rellef to the
Petl‘tluner, 85 sought for by her;’ I:q.* -:}!}smfing that the

Petitloner had__nat claimed any rights as a non-ParsI

Zoroastrian. By adopting such a narrow and pedantic

approach, especially when the wvaluable l.:nrtstltutiluna[ .

rights of the Petitioner were invelved, the High l:‘:qfurt has

committed a grave .error, Interestingly, the High Court -

proceeded to note that:
I

.. no materfal was brought our notice by any
_ authenticated rellgious tenants prohibiting entry by
ron-Parsi may be mald or may be female.., Nothing

is brought to our notice In which It Is stated-that .
mon=-Parsi  Joroastrian 5 prohibited  to  enter

Agivari.. we are not shown any material as to how

. ‘entry of & non-Parsi to.Aglyar! for uﬂﬁermg the
praver wowd 'vfﬂfﬂtﬂ the Integral p.p.rt of
Zoroastrian refigfon...”

Despite. making  these observations the High Court .

Ny !
[ declingd ko provide any relfief to the Petltioner as

réquested for by her, It is respettfully stated that there Is



2

- mothing in the Parsi Zoroastrian religion o tefiet vihich (a),

pmhtbm; I:nl:er-r‘éhgl-:m marrlages'-crr whh:h (b ordains
that a woman or man marn.ring ‘outslde. the Parsi
Zoroastrian community ceases be a Pars! Zoroastrian or is

prohibited from participating in Parsl Zoroastrian religious

‘customs / practices. In fact, the Parsl Zoroastrian religion

even permits convarsion.

_E-ECAUEE, the High Court erred’in holding .that a woman

shall have to prove that she has, contifued td follow” her

own retlgiun' after marriage and has not adc;pted that of

-her husband by waa’rknf a declalation in this behalf from a

competent court which will conduct a.full fledged fact-

finding Inquiry for the same, Asking women to go through
such a tedious and rigorous '-hrm:éss of :proving their
rellgious identity Eni‘w because they have.marrled a man

from a different religion 1s whelly arbitrary, unjust and

pernicious. It Is curious that the High Court did not

consider It necesaaﬁ bo ask men to go through this
process. Such 'r.equlrements from m-;nrhen as opposed to
men, nnw relnforces . the worrlsome r-eallil:.'n_.' -t-hat the age
old dlscrimlnatlun Uf women on the basls of gander still
exists in India, Th1s s a graxff derelictlﬂn of the prfncrples
of aqualltv before law, equal protection, gender equality

and uniform clvll code enshrined In our Constitutfon.

BECAUSE , the views of the High Court with respect to the

rights and position of women versus men run "ct_;u__mtﬁ_r_'" to -:

the nEsewal:Inns made by this Han'hledﬂnurf Inlmﬁl

-
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T ke

Hari'&a-ran vs. Re:um .Ban-k uf India, Afﬂ 1999 sC |

1148, where It was held that. .

"Gender equallty is one of the basic princlples of -

our Constitution... Nothing should Fun counter to
the basic' requirement of the constitutional
" mandate, :especially. which ~would fead to 3
differentlation between'a male and a famale,

Normal rules of interpretation shall have to bow’
down to the gequirement of the Constitution-since.

the Constitution Is suprema,. the father by reason

“of his'dominant persorality cannot be ascribed to . .

© have a preferential right over the mother In the
matter of guardianship...”" .

BECAUSE the High Court committed a grave error in

observing that “if -a man fsf married with 3 woman
followlng a dlﬁarent naﬂgh:ln, fn norrmal c.'rct.rmstances,. it
should be deemead rhar r.he w:;rman f:as acqu!red the
réligion of her husband after f?:,ardggs . The High Court’
committed a further error by observing that it /s only
then that the Eﬁn‘dmn bam out of the wedlock will also be

Identified in the sm:.'ety as faﬂuw.fng a refigion. which was

be.ing fuf.l'::rwud By their father p.r‘!r.l.r' fa the marriage”, In: .

the uplnlr.:m uf the High Court, ™/t should be presumed and -

considerad ‘that the woman after marriage has merged

inta the religlon of her husband and such will be the'

fdentity of their .I'aﬂarﬂ']f' 'a'rrgfna ting from thelr marriage in

comparison to the soclety at i'g_rge G

BECAUSE, such forced.imposition of a religious faith on

" women and children runs counter to their fig_hl:s to fraely
profess, pr;l:tlce and profess the religion of thelr choice ~
B guarantee under Article 25 of the Cunsﬁt'l.ith:m a'!’ Indra .

'\
as wa]l.l as requfrerne_nl: under Fntsrnatlnnal conventions -

such *as Corwention .on Elimination of. All forms of

q
! BN
i | -
L

.....
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Dtscr]mlnaﬂ-:m Agalinst anen [EEBAW], ﬂﬁhuﬂnﬁm on -

the Rights n::f ‘the Ehild am:l Universal nedaratlcm nf K

Human Rights - whlr.h haw.re been sigried and ratlﬁad by

IrcHa.

BECAUSE by holding that - women should be deemed to

have merged Into the f'eliglar; of . their husba;nds upon

their marriage and by virtue thereof the children born out
b

of the wedlock shuufd be .recognized as ﬁ}llnwlng the
religion of thealr father = the High Court has pre'rdacrded

the rellgious sl:_ah.is of women as Well .as chiidren

irrespective of their will, desire, volition or choice In- this

behalf. "As early as In 1954, this Hon'ble Court, whilé *

discussing the meafing and purport ‘of Article 25 of the

Constitution, In Ratilal Panachand Gandhi vs. State of

Bombay, AIR 1954, SC 388, held that “Freedom of

consclence mnhbtes'a_pemdn’s right to entertain bellefs

and doctrines concerning matters which are regarded by
him to be conducive to his ‘spiritual well being”. Tt was
further observed, in Punfab Rao vs. D.P. Meshram AIR

- 1965 5C 1179, that "the thf Is not only to entertaln

5u.::h mffgmas beliefs . as mﬂ]g" be ‘approved by hfs

fudgment or mnscrence bt a’fsa h:r ethblt Ms sentimeant -

in overt ac:ts as are enjolned .':ty his reiiglon™. n the words

of Artl::le 25 a _person may pmfess, practh:e and'_

prnpagate” his / her religion. To prnﬁass one's rellgion

means the right to declare freely and openly one's faith.
Y |

EEE.A::ISE'thE High Court lgnored the w_eir—estal:-rllshed and

mmgnié‘ed observations of this l:[an‘hlg"'r;uurt' in Lily

-L:"!
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*Thumas & Ors. vs, anun of Ind!a & O, (2000) 6
scr::z-i whereln It was stai.'e:d thak:

“Religion is & matter of -laifh stermming from the -

depth of the heard and mind. Relfgion is a belief
which binds the spiritual nature of man te super
natural belng; it is .an obfect of consclentious

devotion, faith and pietism. Devotion In its fullast

sense fs a consecration and denotas an ack of
worship., Faith In the. strict sense. constitutes firm
reflance on the truth of religious doctrines In every
system of religlon.” Religion, faith or devotion are
nat eaﬂsif ¥ Interchangeable....” s

BECAUSE the Hrgh Court falled to appreclate that In

allowing a male Parsi, marrled to & non-Parsl from

enjoying all the rights gnd-pr;mleﬁe; of the Parsl .

Zoroastrian religion whilst deﬁylng such rghts to-Parel

Zoroastrian wnrnen ma*ﬂed to non-Parsl men, the

Respnndent nust Is arhltmrflv di:n:rimrnaﬂng -aguinst

o

women, The J-Eigh Court mmmlttad a. graue error . In'-
.uph-ﬂldlﬂg the. Ftespamdent ﬁmat&ns dlscﬂmlnutnrv -urnd

pernicious practice of prnh]hrting the Petitloner and other

Parsi Enmastrian women, who are married to non-Parsls
from Enterlng I:he Aglyarl {F're Temple}, T‘uwer of Sllence
and / or from perrr:ittmg th&m to pﬂrtfc:]paEB in Par*sf
religious cmmmne; while extending this benefit to Pars|

males married to non-Parsi females. The High Court

- permitted such discriminatitn “despite admitting that

. nething was brought ko the Court’s attention which would

. show how entry evén of a non-Parsl to an Aglyart for

offering prayers would violate the Integral part of Parsl

Zoroastrian rellgion.

i

BECAEJSE, --'the High Court falled to appreciate that

equality -of gende-r--ls a cardinal human right, which is
n f t .

w

-
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" different:practices within India and abroad.

- universally accepted.. Equality between .tHe sexes s

imcluded in the -equaiFt\,r";Tr: ‘dignity. and rights” of all

human beings declam:i tr,r Article 1 of the Universal
Declaration of Human F{tghrs Arl:mle 2 of ma Dedamtlcrn
Speclﬁcall'_.f states that all persons, without any distinctlc:n

of sex, are entitled to the human rights set forth thereln.

Apart: from this Article 16 of the D’Eﬁlﬂl‘ﬂtlm. stipulatesthe . . —7
equal marftﬁ:l and !":!rni!y-ﬂghté of men and. women,
Equality of, and the absence of.discrimination between
the sexes Is similarly nmphasixad ﬁv fhe Unrl:ed Natiohs
(UN) Covenant on Chvil and Palltical Rights mmclas 2, 1, -
3, 4.1, 23, 24.1, 26) and the UN Covenant on Sﬂéﬂ:ﬂ and
Cultural Rights {Art[c:les 3, ?{a}}.'Equalityr. of trea':mergt of
men and women Is also enshrined rn ‘the Canstitution r:!f-
India (A'rucies';# and 15) and fs an Integral part of public
policy. Any dlsaimlnatlnn as In l:ha case of the Petitloner,

Is repugnant to th& Gﬂnsﬂtutmn uf India, contrary to -,
publlc policy and uppased to. several declarattuns of basic

v
W

human rlghts

BECAUSE, ,I:he ngh, Court failea tu appr‘e:r:iate that the

znrnastrlan faith f/ rellgimn hasr never recognized and .F or

© never had 2 tradition of a recugnlzed body nf

ecclesiastical law or Iaw-giu.reré, nar is there a tradition of

Interpretation” by "High Priests”. Practices” of religious |
H

observances have -been fluid and are followed due to
broad -acceptabllity emong the laity without any formal
pr‘estg'lptinn. These observances are evelving as tme

passeg"- and different Parsi Anjumans hay.re-str'ikll_'hgly

- . - ey
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BECAUSE the High Court falled to note that there Is

nothing in the Zoroastrian religlon which prs;fants elther a

Parsi Enmash‘ran man or wnrnan from mamﬂng @ non-

Pars| spﬂuse and there Is nnthjng which deprives l'.'he said |

pelrsm fr_um the right to continue to follow Zoroastrian

religlon and- exercise all :he,ppir:teées and rights as .-

fnllnwe!ngl who practice the Zoroastrian reiligiun'. .

[

Parsi Zoroastrian woman, the Fetltlnner has a r!ghl; under .

Artlcla 25 of the anstrtutiun ‘to. follow. her Za::rdastrlan

religion and enjoy -all privileges and .rights which are

available to Parsi Zoroastrians, eg. Wedding and Navjote

at public “places, Jashan, Baj, Nirangdin, Vandidad,

Ferashta, M_ukl:ad,- lhgudinﬁ the r':rw_ll.eg'g and right of
praylng at .an Agi';.-'a:‘i the Tower of Sllence and
participating in Parsi Eemastrfan rellgiuus t:&remnnles "
The High Court !’alled to appreclate-that there s nt:l:hlngl

in the Parsi Enmastr]an r'ellgfon scrfpmra, or. et bnuk&, '

!ien':.‘mg 1:1:: the FEF'.’IGF‘I'E'I' r:lr any other Parsi woman,

married to a nun-Farsi man, any of the aforesald ﬂghts.

-

T

.BECAUSE the ngh Court ‘nerm-tued itself to be

hogdwinked tw me Respnndenﬁ and failed to app»iy Its
mind to the relevant m;teriai that was placed before it. It

Is" pertinent to note-in this behalf that purportedly In

supgort of their case the Respondents had furgished the

Afﬂda:"rlts of the following three High Priests of the Pars]

community, viz. dastur Fi i
|. . '.- ' -

- BECAUSE the High olrt Falled to '-ar:ipredl'ate that as.a . -~



L

wmmum “The, Affidavits- fled by the
said H[gh Frleats are aLrnﬂst 1danucal and stipulate that

Parsi Zoroastrian women marrled to non-Parsi men are
disallowed from visiting and praving at the Fll;é Tﬂmpiﬂ
and / or attend religlous -:ére_fl"rmnies / fungtions at the
Tawer of 5[1..‘__|'-!:e m;_ utherw!se.._ That their names cannot
be recited In.any Parsi _ﬁiigloﬁs‘ Eurafef‘s ete.

The High Court falled 'tu notice ,mét two of ;h_ese very
High Priests were in fact present: and dl-se:us-sfed thelr
views on the subject in.the Office of the Bombay -Parsl

Panchayat Funds and Properties, Hnmf:aﬁ,r, in the course

of considering the case of Ms: Roxan Darshan.Shah in -

the year 1991, The contents of the Resolution passed by

the sald Bombay -Parsl Panchayat on May 14, 1991 are

uen,r' relevant to the present case and the same are

therefore béing extracted. here for the sake of

convenience:

"That the Board ofice again discussed &t great
length this matter and considered various views
expressed by the cross sect.tun of the pamf soclety
Including:

a) The three Head priests Dusturfl :Dr.
Hormazdyar ~Mirza,  Dusturji| Dr.
| Kaikhushroo M Jamasp and Du::fuﬂ.i‘ Dr.

' Firoze Kotwal.” .

’The Trustees taking Into :anmlderan'un the fnﬂnw{ng
Wiz, that'= |

(a) ~ "In nene of the opinions expressed by the
' Priasts and Parsf scholars they figve referrad

' relevant texts to the effect that on such
\'"\ Inter-communal_marriage the Pars| female.

would automatically renounce the faith..In
WMM




i " contrany view

(b) The Funds and Institutions under - the |

mamagement and contral of the Tﬂ.rSfEES
- were founded only for the members of the
Parsl community which Include.Inter alla the
children of Parsi-fathers by allen mothers, -
who have been duly and properlyadmitted
.~ 'into the refigion as held in Sir Dinshaw M.
Petit vs. Sir Jamsaali
Bom LR 85 and the Parsi-ladies who marry
?umﬁe ythe Zoroastran falth do i‘u!ﬁﬂ' this
est, -

ok g T ETT

- (e) The predecessor Trustees In the earfier part
e ..of the 18" Century had admitted Into the

Pars! ,.ﬁ:l.l’d,. children of Pars! fathers by allen .

ST o mothers as per the aforesald. judgment in .
the case of Sir Dinshaw M‘ Feﬂ't 1r°5 Sir_--
L Jamsetj!.?eejeebhuy '

a U o LR, As held in the afaresard case of Sir Dinshaw
M. Petit vs. Si¢ Jamsetfi Jeefeebihoy, &

custom that has been built up by passage of -

time he;s the effact of aven'fding a tenet of
religion.

{g) Subseguent to thé fudgment. In- Petit v,
Jeejeebhoy (1909),; for & long period of more
than 80 years the children of Parsl fathers by
allen mothers have been admitted Into the
fold, thereby sem‘ng at naught the tenet of
the religion that on marriage to an alfen, a
Parsi Zoroastrian renounces the faith,

* assuming that there s such a tenet.

ok ek EHE W -

Jeqfee{:rhay (1905) 11
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(i) As per the Higlf Court decision in the case of

(k) Mmmmw o

(1) Twoe of the High Priests of our
" -community Dasturjl Dr. Hormazdyar K.

- Mirza and Dasturjl Dr. Kaiikhusroo M.

Jamna:pasa hava alse observed... ﬂm;

m n L SO0V,

{m)} In the event of a litigation which is [iiely, it
would be difficult. in view of the aforesaid, to
deny such ladles the facilitles avallable to the
members.of the Zoroastrian community,

IT BE.AND IS HEREBY RESOLVED by a majority .
{Mr. Homi P. Ranino“and Dr. (Mlss.,i' Mehmu D.
Bangalee dIssentfng} - '

(a) That ' any zhmasfriaﬂ - female who
margles outside the Zoroastrianm faith
under the Speclal Marriage Act, 1854, or

- any other legisiature which permlits the
parties to retain their religion prior to.
such marrfage and who continue to
follow the Zoroasirian faith be
permitted to use- of Daung-rmadf
fadff!!esnﬂheFﬂ [ M .

BECAUSE the High Court falled to appreciate that the said

three High Priests of the Parsi Zoroastrian® community” .

dellberately Ignored to mention the -pﬁcﬁdlng}i and
practices being followed by the Office of the' Parsl |

Pan&f@yat Funds and Properties, Bombay which they had
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y specrﬂ:al[f agreed to w1th the nbvinua ntention  of

mlsleading the High Court.  ~ -

R
BECAUSE, the High Court ‘falied to.'.élpprﬁ'eclate. that
different vlaws exist in the ﬁ"a’rsl Zuraastﬁan mmmunlt\r
regarding practices to be followed, Intaresungly. Iy the
wew of Dasl:ur Khurshed Kalkobad Dastnur, ti'ie High

Priest of Iranshah, waada the Parsi Zoroastrian religion

is based on gender equality and If a Parsl / Irani gid or

boy chooses to marﬁ- outside thg. falth and does do by

way of a.civil ceremgny, he / she has every right continue

. to attend the Aglyari or Atashbehram of their choosing,

BEE.H.USE, while tnns:daring tha rlghts cf the Res;;inndent.
Trust under Arﬂ:le 26 of thﬂ Cur‘-stm.rt!on nf Ind!nJ the "
. H'?h,C““* fa[iad to ~|:|ﬂte th‘_ﬁf different. Parm rel!qinns

| denbmin-a.it!&ns across the qunmr apply / follow different

rules of conduct fnr' Parsl women rna.rﬁ&d to non- Parsl"

rmen. There is no unifnrm[t'g' Irt tha appllcatlun of thesa

rules, This {s because thereris no custum ,F usage,

whatsoever, inthe l}arsi r‘ellgimn which ordains that Parsi

women married tu non- Farsl men are debafred from

following thelr Parsi Eomastrtﬁ'n re]lglan or parﬁc[patlng in

-Parsi religious ceremonias or entering an Aglyar! or Tower

of Sllence,

¥
-

BECAUSE, the High Court failed-to take Into-account the

relevant material fur_nishl..ad by the Petitioner to show that .

dIHergnt Parsi denominations spread across the world

i . .,
{Including India) are applying drFferar_it rules of anduct on

Sy
."'\.

-
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A_glyaris / Trusts sltuated In Pardi, Delhi, Kanpur, Madras,
Jabalpur, Allahabad, Daman, Chikhli, Jamshedpir,
Kolketa, Vadodara, London, D.’ltaﬂu {ﬂanai:laj: Florida and
Chic'.;:gu !:L.Isﬁ-.] - do not prohlbit Parsi Eumastﬁaﬁ women

married to -non-Parsl men- from aanl;er!ng or offerlng

prayers at tha Parsi Aglyari or parti:lpatlng In Parsi. .

religious:  functions &nd "ceremonles, ' t he - present

Respondent Trustees. are adnptlng an .-np'pomte B

discriminatory nnd retrograde pm::t]c& in Uals&d, which

. must not be countenanced, _

BECAUSE, the High Court comritted :a grave error In

ignoring that the rlghts guarantaed !,ll'ldEl' Article 15 are
to be enjoyed-by arl's-r FE|ig|ﬂLl3 denomination: but it has to

gwe equal ﬂmatment !;c every person prnfess[ng and

practi:lng a partlcuiar religion. Any action by the rauginus: ;

d&nﬂm!nat'lun l:u_rl:_aIHng such r!ght of aquallty amun;st7

the pers.ﬂn pmfe.sslng and practlcing a particuldr refiglon

is violative of rights guaranteed under Article 25, The .

Hugh Court Jgnnr‘e.d that different Parsl Aglyar‘]s !/ Tru&ts

xParsl WOmen marriad I:n nnmParsI men; While the

acrass the world were following dlffemnt pr'actines In the_ I

confext of Parsi women marfied to non-Pars! rien. It was
-'I:hus clear to thE ngh Couft that ’che Parsi mmmunlh-' as
a whole did not regard regulating the entry or
participation of Parsi women {marrieﬂ to a non-Parsi) In

the Fire Temple or religious ceremonies as an essential

part &f religlon and/or custom.
l‘x
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e
EECAUSE, thE High 'L':ﬂurt falled to !:ake Into-&ccount l:hat '

in the past the same Raspnndant Tn.mf und&r the .
management of different office bearers, pgr_nﬂtte:_r Par‘sl

Zotoastrian w{':men married to npn-Parﬁ; meél from
i - I

entering and / or offering prayers at the Agiyari In Valsad

or particlpating in  Parsl religious functions - and

ceremonies. This was clearly bnrné out-from the Aﬁﬂdﬂﬁt

dated March- 29, 2010 filed by Ms. Diibar Valvl In support
r:u1' the petition as well as tha Afﬁda'u'lr dated March 31,
2010 of Ms. zar!n; Jahanbux Chavada and Affidavie dated

fs .o . -

23" June 2010 of Binalfer Kantawala - both Parsi

Zoroastrian women from Valsad, L ..

L " (X3
! '

BECAUSE, the High Court falled to note that there was no

custom or usage in the Parsl Zoroastrian religion which
ordains that Parsi wemen marrjed to non-Parsl men are

debarred from following thelr Parsi Zoroastrian religion or

parﬁclpatlng' i Pardl rellglous cerempnies or entering an

Agiyarl or Tower nfl "'Siienn::e'. In f'a::t._ gender based
discriminatlon or recognition of .'gander Eased'fnequaﬂty
for participation In,religlous functions has never been
recognized in the Zoroastrian ﬁ:ith,- more particularly as

practiced In Indla., "

BECAUSE, In the course of considering t;he"- views and

practices égr “liberal” as well as “conservative” Parsl
Zoroastrians, the High Court ought to have appreciated
that ‘whatever one's own predilections may be, nb one

can b:l abiove the law of the land as set forth in the

Constitution of Indla.

....
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BECAUSE, the High Court committed a grave error In

proceeding on the basls as If such custom / usage exists

in the Parsl Zoroastrian religlan, without, admittedy,

thers be}ng_:a.n lota of m._ateriai.h"l support to contand that

LI A -
Parsl Zoroastrian women married to non-Parsi men are

debarred from followlng thelr Parsi Zoroastrian religlon or ...

particlpating-in Parsi religlous ceremonles or entering an

Agiyari or Tower of Sllence, Even assuming (whilst

denying} that any such custom at _aII existed, the High

Eu'urt, In exercise of Its power under Article 226 of the

Constitution of India, ought to have discarded -such |

custom / usage inasmuch as the same.has fallen foul to
the cnnsﬂ:lmlic-nai pmv]slons, In paﬁ:imlar those cﬂntained
in {:hapl:er 01, viz. Tundamental rights. In nrnittlng to do
50, the High I:nurt has erred and ignored Ignoring the

=

nbsewatlc-ns made ‘i:n;.-' this Hun*bfj Court In:

N, ﬁdﬁnﬁaran vs. Travancore Devaswom Board .

& Ors, (2002) 8 SCC 106!

. "An}-" customn or usage r.rrespecﬁve of even
any proof- of their  existence  in. pre
constitutional days cannot. be"mumenanbed
as-a source of law to clalm any rights when it
is found to wviolate human rights, dignity,
soclal equality and the speclfic mandate of
the -Constitutfon and law. made by
Parliament. No Tsage which is found to be
pernicious and considered to be In
derogation of the law of the land or opposed
to public policy or soclal decency can be
arxeptad or upheld b_y' Courts In the
country.”

8 B

El

BECAUSE, the High Court falled to appreciate that:

protégiion under ﬂél:ticle 26 Is to raliglous prad:lf;e which

\
forms an ‘essential and [ntegral part of the rellg]nn Itis

settled Faw that whi!e a practlce may: tre a r‘ﬁlfglum"'

. [ by
a4 (] . |_
. - .
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.;_.pracl:tr:ae: but it may na:-t,_l:!?l_an essential and-ihtegral part
~ of that religion. The High Court did not come to a finding

an this issue at all. It admitted that L did nut have

enuugh matariai to cuhe fo a ﬂndlng whether pruhlbihng

Parsi Zoroastrian women r'narr'led to a non-Parsi man

from partaking In Parsl religious ceremonles and practices

Was an ess_f:ntlai' practice of the Zoroastrian religion. Yet it . -

dismissed the petition of.the Petitioner ralding her of her

'. rights und&r ﬁ.rﬂ*l‘e 25 of the C-:msl:iti'.rﬁun wlithnl;l’: their

being, any reasnn Fa?. aiune any basls for permlttlng.

Article 26 to trumpr aver the guﬂrantee qf Article 25

The High Court falled to appraciate -that Artide 25"-

(freedom ¢f mnsa:iem:e} an-:r Article 26 (freedom to

manage religmus afralrs} of the Cnﬂatthrt{nn are not stand,

alone rights but are subject to restrictions by the State on

grnunds of publlc nrder r'l‘lﬂi'aﬂt"f and - heaith [Acharya

*

Police, Calcutta and An, AIR 1981 SC 51j. Article 25

itself permits legisiation In the Interest of social welfare
and reform. [Jeved and Ors. vs. State of Haryana and
Ors, vs, State of Haryana and Ors, AIR 2003 SC 3057],
The Supreme Court hild that right under Article 25 of the

tan—s:th:trnn_ s placed amf‘suhjai:t to . the other

fundamental. . rights enu_rneratéd In Part II of the

Constitution, )

BECAUSE the Higl; .t::uurt falled tu appreclate that any
custdm or usage in the personal law of a community,
even ;I;'SELII'I‘!lI"Ig that such law at all exists (which In this
case It does nnt}, l.':annul: run munter to ﬂ'lﬂ; mnsﬁtuth:na[

L
i

-Jayn’rshwaranand Auaa'hura and’ ars, vs. Comm.rs.slaner af |

=



MM.

_safeguar'ds of gender justl:e anrJ as such cahnot but be

termed to be void and u.ftm “wires the Constitution. In

Interpreting any such custom-or usage, the Courts have

o be alive and sensitive to the realitles of axfstlng times.

This Hon'ble Court has often Instructed that the

Cansﬁtutlun of India must be mnstmm:i In.g& manner that

it llves ama adapl:s ko the evnhrlng sfur.iet',r and changing
times. In this regard reference . II! this' Hnn'hla C::rurl:s

views in the ﬁ}lluwing cases |5 relevant:

M/s. Video Efac:rt-n.fcs Frf.. Ltd. & Anr. vs,

State of Punjab & Ors. AIR 1990 SC 820:

Constitution of India s an arganic. decument, It

must be so construed that it-lives and adapts. jtself .
to the exigencies of the situation, In a growing and .
evalving sac.l‘ety emmmfca.ﬂfr, pqﬂﬂcah'}r and

soclally....

Asghoka Kumar Thakur vs. I.fmnn of Imﬂar_. MATR
2008 SC (Supp) 1: ,

PEE—

The ' Constitution o? Indlais not Intended to be
_stat.fc. It is by its very nature dynamic. It Is a living
and. arganic thing. The Constitution reflects the

- bellef and political a&pfrat{nns of those who had +

framed It.

BECAUSE, the High Court falled to appreciate that the

Respondent Trustees aré members of a Trust which was.
set up to perform the secular function of mﬂhaglpg and

controlling the i‘rust'_s hi‘apémeg; which Included fnter alla
—_

the Tower of Sllence, As such therefore, the Trustees are

merely custodlans u:lf Ihe sgld prpﬁerl:ies. Thls Hon'ble

Court Has held that the administration of a religlous trust

is a secdlar activity '(Rafa Bira Kishore Deb vs. The
State of Orissa AIR 1964 SC 1501; Pannalal Bansilal

P.Fttl vs. State ul";:hdhra Pradesh fIFPE} 2 Sﬁ'ﬂ 498

and A.5. Harayana ‘Deekshituly vs. State of Ahdhm

4
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Pradesh (1996) 9 scc 543} As su:h Hﬁmfnm; the -
High Cuurl:_ cught o -,havé- appreciated thgl: the
Respu'ndenl: Trustegse only have seclar duties ]hut ne
re!rginus functions., The Trustees do not hamre any rlght
whaj:sﬂwer to - exclude BH}L Parsl Zoroastrlan from
entﬂﬁng,l_the Tower of Sllence or the Fire Temple or from

B

participating in Parsi Zoroastrian rei‘!i_r',:'l“nus cearamonies,

BECAUSE, the In{pugnad Judgment has' been pasm n
utter disregard 1:-1' the well-enrrenr:hed mnstrtutlunal.

principles, .whn:h have nfzen J:eem undersmred w I;h!s :

Hon'ble Court, In 'l.l"'afsamm: Paul ws. Cochin

University & Ors. (1996) 3 SCC 545, this Hon'ble |

PR L

Court cbsenred.

e

The Constitution seekg to estaﬁ!&sh a sgr:;uIar,

has equality.. r:rf status and of opportunity, to
promate among. the | pecple dignity of the
individual, unlty and “integrity of the nation

transcending them from caste, sactional, refigious .

barriers fostering fraterplty among them In an
integrated Bharat.. With the "advancement of
human rights and  constitutional philesophy of
soclal and economic democracy In & democratic
pallty "to all the citlzens on egual foobing,
secwlarisrm has been held to be one of the basic
features of the Constitution (Vide: 5.R, Bommal vs.
Union of Indla {1954) 3 SCC 1) and egalitarian
© - soclal q:rﬂer.rs’rts foundation, _

The Constitution, ~Hhrough Its . "Preamble,
Fundamental Rights and Directive” Principles
creabed secular State based . on the principle of

equallty end non-discrimination striking a balance . |

between the rights of the individuals and the duly
and commitment of the State to establish an
egaiitarian social arder,”

BECAUSE, the High Court falled to appreciate that any
pra::tlbe which prevenis'a p'érmn from performing the |ast

rites of her parents or prevents even her’ presence when
. I ' " . o

i
]

6

sa-:.l'a!.rst demgcratic Republic In which every citizen
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such rights are beiryg . J;JH!'ﬁ}H'ﬂﬂd would be“opposed to
baslc human rights and l:he rght to Fhra with dignity and

freedom. In the slml!ar valn, pre'urenﬂng a p-ersnn from

!::mng, cremated ugun death as per hig / her. r‘eligi-uus rites
would be nppused tD Fundam;ental right to prureiss any |
religlon, the ﬂght to five and cie with dignity. N

¥ * 3

BECAUSE the High Court fan,-,.:i to apply the law correctly |
in holding that a writ petition would not lle against the
Respondent Trust, This Huh’bla-l:uuu:t has Erfte'r: held l:ha.at
in cases Inwl'ﬂng the brear:h m‘ Fundamenl:al rights, wen ;
the exfstence of .an alternaﬂve remedy Is no ground for
the refusal of prope? relfef [U..F'. ‘State.vs. Mohd. Nunﬂ
AIR 1959 SC 86; Kharak Singh v.s. ‘State of UP AIR-
1963 5C 1295} Ir. I5. settled Iaw that a writ under Arﬁcre
226 also lies agalnﬁt a "person” for the enforcement of

any of the rights conferred by Part 111 &f the Constitution,

B.ECAUE-E';.th& _H:gn'c::ﬁrt falled to- appreciate that the
Eﬂﬁﬁtftutiﬂl‘;ﬂ rlghlt un-der Aﬂi:le"ES{ 1) is & stand-alone.
right, and the pmx.rl.s:ians of Article 25(2) does not Indicate
that the sald right i:s addressed only to the .State. On the

r:c-nfrhry, the opening words af Article 25(2},. wiz. “MNothing

In this Article...” presuppose that the provisions of Article

25(1) are meant to be observed by all, Including
individuals, trusts and their hﬂsb&eﬁ. The word “freely” In
the phrase “the rlght to fresly profass, prlct!ﬂe and
prapagate ref[gfnn" in Article 25 lends. suppart l.'n this

lwﬁaﬂnn bacause “freely” means “without let or

"

h!ndranca # ) : |
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BECAUSE ‘the High Court “ignored the Petitioners
submissions that l:ﬁe Petitioner had o other -altarnative

or efficacious remedy but to seek the -lsshan}:a of ‘a writ

against the Respondent Trust The Petitloner clearly _
stated In her peuunn thal: Cthe c-nl'g.r authurln.r exercising -

any kind of nverslght over the Respandent If the Office of

the Charity Cummlsslnnm- of Gujarat an:tlng under the

Bombay Trusts Actp 1954, However, the. sald aythority

. - !
has refused to Interfere in matters of civil religlous rights

of offering worship and disposal of the dead on the .

ground that it is a LnalIJgh:m:.Js iﬁue’l'. As such therefore, the

Petitioner had no choice but to approach the High Court =

with a writ petition under Article Iiﬁ of the Constitution

-

of India.

i
]
i

BECAUSE Hon'ble Migh Court erred in holding that the

Petitioners  writ Is not -maintainable against the

Respondent - being a private Trust, It s submitted that

Indlan jursprudence has extended the pr‘ln:lpra of

: falrness to those whg discharge public, functions. Evan the .
notian nf public funr.l:!nna has E:ne:en slgnrﬂcanﬁv expande:i' '
" in recent times, In; thal:, a bm:ﬁr is held to be pﬂrﬁmﬂing a
‘public function’ when It seeks to achieve some mﬂgcﬁv&_

benefit for the public or a section of the public and Is

a::capfed_.b}'f the publlc nr tha@:.sm:ﬁun of the public as

having &I;Jth-:rﬂt'gr to do so. A private body petrforming a

‘public function’ is held to the constitutional standards

,regar-;lng elvil rights and equal p!'rptm}t]un of t?'m' laws that

apply to'the State ltself. Tha administration of the Tower
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_6f Silence though privately carried on, was, fevertheless,

¢

In the nature of a"pﬂhlic'ﬂm&ﬁ;n’,*thﬂt the prh.r'a:a rights ] '

of the Trust r'nust therefore be’ Exurdsed within

consttutional Ifmitabuns

-

BECAUSE the H!nrfk:ﬂe ngh Court failed to' appre:late that

the- Respnnn‘ent whh:h admﬂ::edlv pmuides facillties for . -

disposal of the bodies of human berngs, s per'fnrmmg 8

public Functmn or ‘an activity in the nature uE a pub!h:

“function, and a writ petition .ﬁre_et,undﬂr Arﬂcr_e 226 of the

Constitution _i;- l:hus_ ;Fnaintain_amé agalnst the Respondent.
A facility for diépuséi of the hu'ﬁres of human beings; it s
submitted, Iz a public func:tlcfh when the sarr.ua Is_
prescribed in the Twelfth sma;du:e";é the Constitution,
read with Article 243w, as-.- one of melfund:luns of

Municipallties provided-for in Part IXA of the Constitution,

E!-ECAuEE the ngh Cuurt erra:d in ﬂhﬁewlng that a writ .
muid not ]:J& issued against’ l.'ha Respondent: 'ﬁ'ust The
High E:nurt falled t+_::g appreciate tha!‘: the Respondent Trust,

a self-proclalmed ‘custodian of religlon’ was Interfering

‘with the Patﬁlnner%.fundémgn;al right to practice and

' pr‘c:feﬁs her religion, her rlght'ﬁ;; life, dignity and equality.

In thasg clrcum;tance‘s It was in fact incumbent upon the
High Court, In exercise of the wide, n:Hsr::rn;-l.'jn:-r'mnr"_-'r powers
conferred by Article 226, to restrain the Respondents
from prﬁctlclng rellgious obscurantism and dlscr‘lm!n?ﬂﬁn.

Y

"y

\



The Petitioner states her pa.renl'& are around 80 years old
and while the Petitioner would hope &nd pray that they
live long and healthy ﬂﬁs, life is not .r:.eri':ain. In the
unfortunate event of the ,dernlisa of elther of the

Petitioner’s pai‘Eni:s, the Petitioner would want to attend

to their funeral, participate In and parform tlieir last rites |

as per theirs-as well as her Pars .zamazt:*fal'; -religion.

; Thg Petlfbuner's parents reside.in Valsad, t:hél'-e the

Respondent Trust s located which rﬁan‘ag&u a'nd controls

the Parsi Aglyarl (Fire Temple} and Dungerwad {"I‘uwer of .
Sr!e,-nca} where the ﬁ.lneral will Lnnst lkkely take ;:vlaiu:e~ :

Unless the uperatlﬁn of tha. Impugned Judgrnant is stayed .

and a dlrer.:ﬂon Is not passed speﬁﬂcally diran:lng the
Respondent Tr'ustees ko perm]t ‘the Fetl‘f:inna‘ to entar tha

sald places m‘ wurahlp {as ma:.r b - require:cf] for

mndu:ﬁng the last rftes and parﬁclpatrng in {-'Efl!'l'l'lﬂnfes*

‘rhe Respundent Trustaas may perpetuate thelr illegal and

perrilcious tirdde in the name aof rellgion which will cause

irreparable loss and Injury to the petitioner and offend her

rights of freedom to,practice her Pars| Zorastrian religlon,.

live with dignity arglili aquallty.
Be M .

L]

" The Impugned judgment is bad in law as [t is pﬂn‘.-a -rade

offends the - well established - mhsﬁh:ﬂqna[ law and

principles of equality, dig'nit'-,r. rfelfgrnuér freedom and right

to live a meaningful life. If the Impugned Judgment Is
all::-w;ed to exist / c-perate, Jt will render thesg express

mnsﬁtutinna} mandat&s r&dundﬂ‘nt,.l’ meanlngless,." atlose.

. e
]



MAIN PRAYER: 165
It is therefore most respectfully prayed that your Lordships may

graciously be pleased to -
%

(a) grant special leave to appeal against the Impugned
Judgment and Qrder dated March 23, 2012 passed by the
Hon'ble High Court of Gujarat in speclal Civil Application

Mo, 449 of 2010; and

(b}  pass such further craer Jarders as this Hon'ble Court may
deem fit and proper-in the facts and circumstances of the

case in the interest of justice and equlty.

INTERIM RELIEFS:
It is therefore most respectfully prayed that pending disposal of

this Petition, your Lordships may graciously be pleased to:

{a) grant an ad Interim ex parte stay of 'tﬁe operation of the

——

Impugned Judgment dated March 23, 2012 of the Hml'l‘ble

|
High Court of Gujarat in Speclal Civil Application No. 443

of 2010;

e c——

(b) reguire the respondent Trustees to aliow the Petitioner

A
and not to prevent’ her from attending and/ or

participating at the funeral ceremonies | prayers of her

parents at the Tower- of Silence Valsad andfor _from

entering Into and / or worshipping at the Agiari or Fire
i =

Temple situated at Mota parsiwad, Agiarl Street, Valsad -

396 001; and
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(c) pass such further order /orders as this Hon'ble Court may
deemn fit and proper In the facts and circumstances of the

case in the Interest of justice and equity,

AND FOR THIS ACT OF KINDNESS THE PETITIONERS AS IN

DUTY BOUND SHALL EVER PRAY.

Drawn B Filed by:

SHIRAZ CONTRACTOR PATODIA
Advocate for the Petitioner

Drawn on: 20% June, 2012

~ Filed on: 25" June, 2012



