e (UPREME COURT OF INDIA
N

(CIVIL 0

RIGINAL JURISDICTION)

1.A. No- 145852 OF 2019

IN

W.P. (C) NO 1013 OF 2019

N THE MATTER OF
1
+-PETITIONER

VERSUS

UNION OF NDIA & ANR.... RESPONDENTS

AND [N THEMATIER OF:

pEM SHANKAR JHA ...APPLICANT/IMPLEADMENT

PRELIMINARY OBJECTIONS

Reference cannot be decided by 5 Judges bench-

A, Conflict of Judgments — AIR 1959 SC 749, AIR 1970 SC 1118

1972 (1) SCC 536

B. Constituent Assembly Debates on Atticle 370
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« cannot be decided by this bench of SHon’ble

This ]_‘CfoCﬂC ]udges as there is

_ it between £V judgments of 5 Hon'ble Judges, namely ATR 1054 SC 749
(o

d AR 1970 SC 1118,

AIR 1959 SC749-Para 1,6,7-12,17,1 9-23,26,28,29,30-33,34—40(a)&(b) and 42

tituent Assembly Debates -

Book N
Cons 0.5, Vol. X-
and Instrument of Accession ate an XL Pages 42349

nexed herewith
and Annexure -2 (P14 1) as Annexure 1-(R4wp)

Careful reading of the above show that the inter arrangement by means of
0

the transitory provisions of Article 370 (Atticle 306A Draft Atrticle) was of

temporary charactet and would continue to tegulate the relationship of State of

Jammu and Kashmir with the Union of India, including legislative and

executive. What form of government the state should adopt was left on the

Constituent Assembly of Jammu and Kashmir. Til then the Instrument of

Accession and Article 370 would operate. Neither Article 245-246 not Article

254-255 were applicable including the lists in the 7® Schedule. Once the
Constitution of the J&K is enacted Article 370 loses its objective, purpose,
significance and operation. We need to bear in mind that the Article 370 from
the inception only cotroborated and established the plenary powers of the
Ruler under the 1939 Constitution as well as the Instrument of Accession,

except what was added under Article 370(1)(d) with the approval of the
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tituent Assembly” of J&IK constituted under the Raja’s proclamation.
uCoﬂS

fore till the Constitution of J&IK was enforced on 26 January 1957, the
Thet€

¢ of governance was as pet Instrument of Accession and Article 370.
gule

Howevet, AIR 1970 SC 1118 reverses thé position with regard to the life and
scope of Asticle 370 as a transitory provision & recognizes its permanence
giving petennial soutce of powet to the Union/President to regulate the .
governing relationship between the Union & the State. This Judgment

completely omits to notice both earlier Constitution bench as well as the

debates. Thete is a direct conflict.

AIR 1970 SC 1118 Para 4,5,6

(DINESH DWIVEDI)

Fokofotok
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. ‘ ORAFT 21
are found essential. Now CONSTITUTION 4 g'

that they will consider it

We are ;
askeqd . aid
laies: o take it ; ]
introduce the words if j; Aler Thors 0 ke it in o

ater, form which we dislike and it 3% o
: °re is no g; rm which we oe 1O T

. 18 Considere, ifficulty for the Drafting Committ®

Mr. President : 1y really 4 essentia],

separately. Tnatter

yiews
for the House to decide. 1 will put the *°
The question is:

Th
at for Part XVIIL, the following pyy 1, substi
» Subslituted:

: PART Xv
SHORT TIT R ¢ .
‘313. This Constitution may bj;"ecﬁMMENCEMENT AND REPEALS

he Constitution of India.”

sy : The amengd
Mr. President : The question is: ot Wassioued.

. into
“This article and arti) jon shall €OMC ]
: les 5, 54, 5 : . o egitution S Januury'
force at once; and the o s » IAA, 5B, 303, 311 f this Constit © qqy of J2T
1950, which date is gefer TN Provisio A1, 311A and 312F o

-sixt eytion.
referred to in this s thereof shall come into force on the tWentY o~ constitt

Constitution s the date of commencement ©
The amendment was adopted

| . ~ ‘Article 315

1\_/:: President : The question is:

“That in proposed artj ) ; o
i p article 315 the words ‘in so far ds its provisions ar el

Constitution’ ve
" ) The amendment was adopted.
Mr. President : Of course it is understood that it is subject 0 1€
The. Hon_ourable Shri K. Santhanam : Yes, It is appreciated-
Draf?i?gl éio.n‘llr.nfftz?a';"h: . léa‘fe my amendment in the printed list to
: - 1nat need rot be put to vote.
Mr. President : The question is : ‘
“That proposed article 315, as amend.cd, stand part of the Constitution.”
| - The motion was adopted. -
Article 315, as amended, was added to the Constitution.

examination

the wisdomi of the

Article 306A
Mr. President : We go to 306A.

It is suggested that we had better begin the Preamble. It may be mOVET:

i i . mble may
Shri T. T. Krishnamachari : It is not necessary to move 1t. The Prear
taken into consideration.

ATl dments
Mr. President : The Preamble is moved. I shall have to take up the various amen '

: - . rinted 1D
to the Preamble now. I have a large number of amendments—many of them p
the printed list. |

Maulana Hasrat Mohani (United Provinces: Muslim): I undf:rstand that )’?u Pci;;
already decided that the Preamble will be taken up last. How 1s it that there are S
articles remaining undiscussed and you pass to the Preamble? .

Mr. President : Not many articles left.

L Maulana Hasrat Mohani: Even one article—unless you finish the articles, you
cannot take up the Preamble.

Mr. President : Very well, let us take up 306A.

be
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(17 OCT: 194
CONSTITUENT ASSEMBLY OF INDIA [

: | aking
he Honourable Shri

: ou t
. S i ihar : General): Sir, ar¢ ¥
up. the Preamble? PRiyangrayan Smhg (Bibar : Gene

- en Up \
M ng tak
, Maulana Hasrat Mohani objects to the Preamble being i
cles are finished.

" Mr. President : No
" before all the other art

) . ding ovcl’,
- There is one more article of which notice was given and it-has beef, St?}?e same 25
amendment No. 472 by Mr. Naziruddin Ahmad. And 1 understand it 13
another article of whic '

h notice was given by Pandit Thakur Das Bhargava:

. ¢ take UP-
Mr. President : Then shall we take it up -now? Which of ther shall W -

Mr. Naziruddin -Ahmad’s or that of Pandit Thakur Das Bhargava’
Pandit Thakur Dag Bhargava: Sir,

Shri R. K. Sidhva:
by other Members,

our order. \

I beg to move that........ en given .
] . i as Deé
Sir, there are other articles also of which notic® h

S ., ' —
Mr. President : There is no other amendment by the Drafting Comamit ents

nendm -
Shri R. K. Sidhva: B o may have amen 5
besides these two, - ut there may be other Members wh ‘

. k“
Mr. President : Amendments for the addition of new articles? %
Shri R. K. Sidhva; Yes.

Mr. President : I do not think they will arise now. | has
. - ar
Pandit Thakur Das Bhargava: Sir, I understand Shri Gopalaswaml Ayyane
come and so I may be allowed to move, after he has done.

Mr. President : There are 5o many articles of which notice was given an

. dropped now. We have dealt with the whole Constitution from every point 0
~We cannot begin now takin

. I
‘ £ Up new articles. 1 know Pandit Thakur Das BRar®
amendment was held -over, but it has been covered by other amendments.

Pandit Thakur Das Bhargava: It is not covered, Sir. ' \

just

d which ar¢
f view an’
ava’s

. : I.
Mr. President : Very well, We take up article 306A now. Mr. Gopalaswami Ayyang?

The Honourable Shri N. Gopalaswami Ayyangar (Madras : General): Sir, before

. . ut
I'read out the motion. I would request 'your permission, Sir, not to move item 379, b
to move item 451 instead. ‘

Sir, I move:

“That with reference to Amendment No, 379 of List XV (Second Week), after article 306, the following
new article be inserted: '

‘306A. (1) Notwithstanding anything contained in this Constitution,

(2) the provisions of article 211A of this Constitution shall not apply in relation to the St-ate of
Jammu and Kashmir; ' | ‘

(b) the power of Parliament to make laws for the State shall be limited to

(i) those matters in the Union List arid the Concurrent List which, in consultation with
the Govemnment of the State, are declared by the President to correspond to matters
specified in the Instrument of Accession govemning the accession of the Staté to the

Dominion of India as the matters with respect to which the Dominion Legislature may
make laws for the State; and
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(") . 0 SWUNSTITUTION

i) éuch Other mattgrg in th
tate, the P(esidcnt mn; .

Expla(lau'on ~For th =

for the ume.ﬁe’i’"""”“ of this article, the Government of the State m““s(;hf(gmﬁr.
2cting on the g OBNiSed by the Uniou as the Maharaja of Jammy &%
I am making, Sj advice of the Council of Ministers.”

» OIT, wi i . "
I am sub§ﬁtuting th? &%l::jsp e'r-?lss“’ﬂ‘»-a change here. Instead of the word ;? aharaja’s
Proclamation, dateq the fifeh ,dayoz fﬂI]\Z axt'lérl?c lgiig% in ofﬁ;en__‘.«under the

Pandit Hirday Nath Kunzry;

T f the
said List as, with the concurrence of the Government ©
by order specify;

poinled"

' orrectly-
We could not hear the. honourable Member, ©

The Honourg » -
ble Shri N, Gopalaswami Ayyangar: .
"Explanation —For th the person

: : eans 5
for the tim u}l!rposcs of this article, the Government of t_hc f_mte mu and Kashn;:; —
acting on the o, OBNised by the Union as the Maharald B o, iy office, U

| i bein .
¢ advice of the Council of Ministers, for the time 4
the. l"_l araja’s Pl'()clamaﬁ()n’ dated the fifth day of Mzu‘ch. 1948 d
I have there : i » for the WOT
’ Su “ . . . 5 or
appointed”, - btituted the words “for the time being in Offic? \

“(c) th isi . , A
(¢} the provisions of aticle 1 of this Constitution shall apply in relation to the state

d . .
(d) sucl;h(:lilflthe otht:r Provisions-of this Constitution and subject to such excep.tflo'ns a
nall apply in relation to the State as the President may by order SPect y:

nd modifications

Provi . ;
ded S“t]z';‘tt: nof such_ordcr which relates to the matters specified in the Instruﬂrl:l:c
atoresaid shall be issued except in consultation with the Goverm

nt of Accession of the

at of the State:

: o the last -
i s . d to in tr
_ ?mvxded further that no such order which relates tormatiers cther than those referr®

‘ ; . rnment.
preceding proviso shall be issued except with the concurrence of that GONE

. ii) or in
(2) 1If the concurrence of the Government of the State refefred (o in‘sub-clause (b) @) bly

. . ssem! 1
Proviso to sub-clause (d) of clause (1) was given before the Constituent Aced pefore such

. . 1

purpose of framing the-Constitution of the State is convened, it shall be P&

Assembly for such decision as it may take thereon. .
: g by pubhc

; . : _ ident may, :
(3)  Notwithstanding anything in the preceding clauses of this article, the President M2y only with

. : ! erative
notification, declare that this article shall cease to be operative of shall bif .OP )
such exceptions and modifications and from such date as he may specity:

‘ ary before the
Provided that the recommendation of the Constituent Assembly of the State shall be necessary

President issues such a notification.”

i . R nd Kashmir
Sir, this matter, the matter of this particular motion, relates to the Jammu 2

. inton "’
State. The House is fully aware of the fact that that State has 39953,49‘«1; to the 301?;1{& '
of India. ThE KiSFory 6T hisArresson 154156 well Knowii. THe accession 00 d'?ions are
the 26th October, 1947. Since then, the State has had a chequered history: Co?h'llt State.i$
not yet normal in the State. The meaning of this accession ___i__Sj_,}l_,?f,%t,‘Prcggg-t’ S xs}oﬂﬂed .
 aunit of a federal State namelyiné DomintER-AL (idia. This Dominion s geting ?’al s 4nd
} Into a Republic, Which Will 5 inaugurated on the 26th January, 1950. The Jam

Kashmir State, therefore, has to become a unit of the new Republic of Indla-

As the House is aware, accession to the Dominion always took p.lace ,bill
means of an instrument which had to be signed by the Ruler of the Statq\ and whlg
had to be accepted by the Governor-General of India. That has taken rlace 1n
this case. As the House is also aware, Instruments of Accession will be
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CON s
NSTITUENT ASSEMBLY OF mpiA - [17H Oct. 1949 %

e new itution T .
ot or 18 PUIPOSe Gf "B s spattonp cricoede QL exeanle 8GOS
n the Constitution itself: anq in th g Unifs (mh?ﬁepumlcmhey are mentioneC
Jammu and Kashmir, thei; . ¢ Case of practically all States other than the State of
t i os(;ogtslinuuons also have been embodied in the Constitution for
‘and accept the Constitutjop pm:irditiates have agreed to integrate themselves in that Way

Maulana Hasrat Moﬁéni-

Why this discrimination, please?

The Honourable $py . _ _
i A . ri N, . L .
special conditions of Kashmir Gopala_swaml Ayyangar: The discrimination 1s‘v‘c_§t‘1‘g£9_.,t,_b |
It is the ope of everybagy pars '3t particular State s not yey i for this kind OLiieErauo"-
(Cheers) At present it i rllr(l')ttegratl?n as has taken place in the case of other Sti}g’;ss-
reasons why this is not ;iossib1£°SS1ble to achieve that integration. There arc varl

NOW. I shall refer again to this a little later.

. i .

Republican Federa] Centre wi
~ Union to all Union and ¢ Wbl
established between thos
. I have sajd, special and

wer to make laws applying in every su.ch State or
oncurrent Subjects, Thirdly a uniformity of relationship has been
© States and Unions and the Centre, Kashmir’s conditions are, a5
Tequire special treatment, g

I do not want to take - 1 briefly indi hat
the special conditions ar much of the time of the House, but I shall briefly indicate W

" limi ‘ €. In the first lwoing on within the
limits of Jammu and Kashmir Stats place, there has been a war lgoing

. w—\‘ﬁ'fm"‘

There was a cease
still on. But the condj
settled down. It is ther
to these unusual cond

-.ﬁre‘ agreed to at the beginning of this year and that cease-ﬁfe'1$ ‘:
tions in the State’ ate still unusual and abnormal. They have not ]
efore necessary that the administration of the State should be geared |
1tions until normal life is restored as in the case of the other States.

Part of the State is still in the hands of rebels and enemies.

We are entangled with the United Nations in regard to Jammu and Kashmir and it 3

is not possible to say now when we shall be free from this entanglement. That can take
;Zlace only when the Kashmir problem is satisfactorily settled. ' T

.- Again, the Government of India have committed themselves-to-the.people.af Kaghmir
In.gertain.respects. ‘They. have commutted themselves to the position that an opportunity
- would be giveftu tne people of the State to decide for themselves whether they..wilh. 5
agmain with the Republic.or wish to go out of 1t. We are aiso committed to ascertainihg K
this will of the people by means of a plebistite provided that peaceful and normal conditions ]
sare restored and the impartiality of the plebiscite could be guaranteed. We_have also [
ag_rg_gd that the will of the people, through the instrument of a c_oﬁnstﬁgentﬁssm

e s

) e — e . \ . R b o = " et
determine the constitution of the State'ds Well as the sphere of Union jurisdiction over the

‘State.

%
§

Y
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| defence, foreign affairs and commutiications, but as a matter Of

DRAFT CONSTITUTION 425

e ‘if,iiﬂ‘;;,g{:ﬁ’i‘::‘;’i which was known s the Praja Sabha in the State is dead
Neither onstituent assembly can be convoked or can function until

. complete peace comes to prevail in that State. We have therefore to deal with the

Government, of the e et as represented in jty Council of Mirisis reflects the
opinio? argest political party in the State.{fiILh constituent assg y comes.nto..

0

-

ht inito 11 e = :
ught Into line with the arrangement t v éxis(s 1 the case of the other States.

Now, if you remember the viewpoints that I have mentioned, it is an inevitable

conclusion that, at the present moment : : Article
) seas € present moment, we. could establish.only an int stem.
3064 is an AUETPT O cstablish .'éhchgz;%;"s'feirrim lishculy s S

I shall now proceed to take the House thre <ions of this article: As
honour.able Members will remember, the constittllrl(t)i\(l)ihoéhl?lcﬁ;?lvétates js mainly g0verned
by article 211A of this Constitution which applies the Constitution 10 Indian States,
subject to .the modifications contained in Part VI-A read with the Schedule. So far as that
provision in concerned, I have already indicated to you that the provisions regarding the

Constitution of other States could not at present be_applied t0 Ja mir.

Therefore, clause (1) (a) of tms arucle, says prov1sxb'i?5f article 211A of this

Constitution shall not apply to the State of Jammu and Kashmir.

~ The Second portion of this article relates to the Wﬂtyﬁ@ﬁ@ﬂﬁﬂﬂl ;

oyer the Jammu_and Kashmir State. This is governed primarily by the Instrument ©

Accession. Broadly speaking, that'1egislativq_pg”\ye;,js,g,onﬁned.tonthethee“subjecis-io
LICBISIAe PONCE S EPE o fact hese broad CCESRE:

x- ST

e L Af 3 ~— ot o o 32PN IR NP 1S *“”m‘—q*m;‘-‘f." i e 1
‘E@WMMQ&m@ﬂﬂmteﬁmﬁﬁm_p.‘,1c.nt, SEAccession. J beleve. ey

s (2] 1
gumber_.some twenty to twenty-five. Now, these items hay@,_unde,rgone_.__a,._c_llar.lg.e..ﬂm
escription, in numbering, in arrangement, as amon Cthemselves, in Li
: pHS Auny , gst themselves, 1 =l eenmcairnent
of the new Constitution. It 1S thercfore necessary that e Tentioned lm}{e;]_frit{t’z’rneﬂ{
of Accessur)n should be broughtinto line with the changed JEsTEAtion 57of entrleill_“{; g
1 and I.II of-the-ew Constitution. S0, Clause (1)'(b)”9“:f:§ff_i§1§"3'0'6$§“§é37§'fh”ﬁ*{hxs isting
of the items : of the new L0 sjm;:gn‘shonld_,hq.dgm_bl},h&g

qonsu}Fation with the Government.of the State. .

o -

= ———

Clause (b)) refers to possible additions to the List in he Instrument Of Accession,

_ DN N \ - . : ith the
and these additions could be Tiad rovisiois of this article With
¢~Accoraing 1o the™pr e the CO nstituent

) ' : o Q

concurrence of thg Government of the State. The idea is that gg;ags!&, e Suato that
Assembly fneets, it may be. necessary in the interests of both the ¢ Centre AMC 15 vy
e SO . IR 8 ACCEIOn YU be 2pES

N . . KSomtons <yt g SRAGAN M.&':"’-"‘ d 1 Ctlbn
ist in that Instrument 50 that ad tgn.Jegisiauon am excl_mvea
‘ i As

;E;gﬁwgﬁéﬂ_turthe , and, as this may hagpgn‘.bé'f‘me’the tituent ol Q.%Qﬁ»sf tbe .
only authg om We can,ggl.,@@ns&pt.,fm.lh@,,a.dd,itio'}._ls the Govem@;@iﬁ;} 34

State. That 15 provided for

Then, there is the Explanation, which defines what the Government of the State

means. The Government of the State is d=fined both in the Constiiggtiog_-}f;’.hi“'h Lo

now supposed.:te be in forggain .th,:.j.émgaﬁlmbmil State as well “as

) 3

~ Tn the Proclamation =% the Maharaja issued on the sth March 1948. The terms

. o i :
peing, OnLY wm@nﬁ@wls ossib  con assgpbly MO
e be broug = m&ﬂ-.._l‘l.gnﬂ not an arfangement which

st I and LlSt.Ig.‘
g L‘ig‘t’gml

resigentin,

o
te .
riately

q

”

s e
———
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420 CONSTITUENT AYSEMBLY OF INDIa - | |

‘ (17w O
e Houno i 1 =149
[Th urf'ible Shri N, Gopalaswami Ayyangar) ,
it of thg. Prpclamatlon, to the extent that they are inconsistent with th : :
L Censtitution Act of ‘the 'SEate, will prevail over that Constitution Acte nd pons of the
3 [ (hat in thl§ Explanation it is the Proclamation which is referred to, Uné one therefore it iy \
t | proclamation the Maharaja constituted ‘an interim popular Gove o the terms of that :

' s vernment, and :
«] hereby ordain as follows:— e said,

(1) My Council of Ministers shall consist of the Prime Minister and ini
be-appointed on the advice of the Prime Minister, I have by R S oy Minlsierta v

_ kL oyal W i ;
Mohd. Abdullah as thf: Prime Minister with effect from the Izt dayn:fartl\:l:&gxmln;i% §h°‘kh‘

" He proceeds—

“The Prime Minister and other Ministers would function as a Cabinet and act on the principle of joint
. responsibility.”

~ Then thergl,wgs.ngl.gg@l{immiungj,igpmdp_mmg@ted a kind of responsible
Goveroment with a Prime Minister and colleagues who would own collective responsibility
for their acts and regard themselves as jointly responsible for all the acts of the Government.
Now, that is brought out in this Explanation. B o

The Honourable Sh}‘i K. Santhanam: The Explanation says that the Maharaja will
be rccqgmsed by the Union instead of by the President.

- The Ht_)nourable Shri N. Gopalaswami Ayyangar: Perhaps we may leave it to the

. Th{rd Reading. As you know the scheme of the Constitution Act is that the Rajpramukh
' must be recognised by the President. So, this also says that the Maharaja of Jammu and i
. Kashmir should be a person recognised for the time being by the “Union. '

. As regards the Council of Ministers, this Proclamation set up a system under which
this Council was to be established, viz., that the Maharaja first finds the Prime Minister
and then on his advice appoints his colleagues, and the Explanation as now amended by
me says that whatever Council of Ministers is in being at the time will, along with the

Maharaja to whom they are responsible, give their ¢oncurrerice or give their advice on
- such matters as are referred to them under this article.

'+ Clauses (¢ ) and.(d).refer 10 the proyisions.of the.Constitution other than the matters
 listed in Lists I and III. These various provisions have been divided into| certain categories.
* The Tirst acTOrAMg To this draft is that article 1 of the Constitution.will-antomatieatly
- _apply. As you know, it describes the tefritory 6f India and includes amongst these territories
,all the States mentioned in Part II, and Jammu and Kashmir is one of the States mentioned
in Part III. With regard-to the other provisions in the Constitution, these will apply to the
Jammu and Kashmir State with such exceptions and modifications as may be decided on
"when the President issues an Order to that effect. That Order can be issued in regard to
subjects ‘mentioned in the Instrumnent of Accession only after consultation with the ™
Government of the State. In regard to other matters, the concurrence, of that Government
has to be taken. < » : .

Now, it is not the case, nor is it the intention of the members of the Kashmir

Goverfiment whom I 168K the opporiunity of consulting before this “arafi*was

finalised==1f is not their intention that the other provisions of the ,C'o;nggguggn are

. not to apply. ’fhen_' paruc_ufa_r POINt Of VIEW 18 at"these provisions should .apﬁ'ﬁr
ORIy "I Tases where they can suitably apply and only subject to such - .
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