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in WP.(C) No. 580/1995]

JUDGMENT
Ms. Sujata V. Manohar, J.

Leave granted.

This group of appeals arises from a judgenment of the
Di vision Bench of the Patna H gh Court dated 9.3.1994 in a
group of wit petitions filed by the teaching and non-
teaching staff of various Sanskrit Schools in the State of
Bi har. These Sanskrit Schools were private schools. They
were said to have been taken over by the State of Bihar
under Ordinance 32 of 1989. The teachers and staff of these
schools clainmed that as a result, they had beconme Gover nnent
servants. They filed before the High Court petitions for
paynment of salary and other enolunents on the basis that
they were Governnment servant with effect fromcoming in into
force of Odinance 32 of 1989 and they continue to be so
thereafter, although the last of the series of  Odinance
expired by |lapse of tine on 30th of April, 1992.

The High Court has held that the petitioners before it
would be entitled to get their salary which they were
getting prior to the promulgation of the Odinance sin
guestion. it also held that in addition, the petitioners
before it would be entitled to get their salaries as
CGovernment servants from 16. 12. 1989, the date of coming into
force of Ordinance 32 of 1989 until 30th of April, 1992 when
the last Ordinance cane to an end.

Bei ng aggri eved by the decision of the Hi gh Court which
denies to themthe status of Governnent s servants after
30th of April, 1992, a nunber of petitioners before the Hi gh
Court have filed the present group of appeals fromthe Hi gh
Court’s judgnent and order, save and except one set of
appeal s which have been filed by the State of Bihar, which
is aggrieved by the finding that the staff of Sanskrit
School s should get salary as Government servants fromthe
date of the first Odinance till the date of the expiry of
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the last Odinance on 30th of April, 1992. The State has
al so objected to the findings of the H gh Court in relation
to "ordinance Raj" in the State of Bihar and the finding
that Ordinances repromulgated by the State agains and again
are illegal. Al these appeals have been heard together
since they rai se common questions of fact and | aw.

Wit petition (C No. 580 of 1995 is filed by the staff
of some Sanskrit Schools clainmng reliefs simlar to those
claimed in the original wit petitions before the High
Court. The inplement application, I.A 3 in wit Petition (c)
No. 580 of 1995 is allowed. Since the wit petition raises
contentions simlar to those in the above appeals, it is
al so heard along with the appeals.

Hi story of Sanskrit Schools . in the State of Bihar

Bi har 1960 there was no legislation relating to
Sanskrit education in the  State of Bihar. However, al
primary and secondary Sanskrit- Schools, whether Government
or Private, including Sanskrit  Vidyalayas |located in the
territory of Bihar were governed by the Bi har Educati on code
for the 'conduct of exanm nations of Prathama and Madhyama
standards. The  Bi har Sanskrit ~Association conducted the
exam nat i ons.

After 1960, the Kanmeshwar Singh Darbhanga Vishwa
Vi dyal aya Act, 1960 came into force under which the Bihar
Sanskrit Association was dissolved. The Kaneshwar Singh
Dar bhanga Sanskrit University was given the power to hold
exam nations and give certificates. The power of recognition
of Sanskrit Schools up to Madhyanma Standard was given to the
Sanskrit Shi ksha parishad ( The Board of Sanskrit Educati on)
constituted under the Act. The Sanskrit Shiksha Parishad
functioned as an autononbus ~body. This Act was repl aced by
the Sanskrit University Act of 1965. under the new Act, the
functions of the Sanskrit Shiksha Parishad were retained in
relation to Sanskrit education at the school |evel.

In 1976, the Bihar State ~University Act, 1976 was
promul gated. It repealed Sanskrit ~University Act of 1965.
The jurisdiction of the Bihar State University was confined
to Sanskrit education at the college level. In the absence
of any institution which could hold exanminations ‘up to
madhyanma | evel (i.e school level), the University continued
to conduct these examinations till 1981.

In 1981, the Bihar Sanskrit Education Board Act 1981
cane into force with effect from 11th of August, 1980. it
constituted an autononous board for the developnent -and
better supervision of Sanskrit FEducation ~up to Mdhyanma
| evel . The Bihar Sanskrit Education Board was, inter alia,
gi ven the power to grant recognition to Sanskrit Schools and
"tool s", power of preparation of text books and curricul um
hol di ng of exami nations up to Madhyama | evel, publication of
results, award of certificates and so on

In 1989, there were 651 Sanskrit Schools under the
Bi har Sanskrit shiksha Board (Bihar Sanskrit Education
Board) which were receiving grants-in-aid from the State
Government. All these schools were managed by their —own
managi ng conmittees. However, grants-in-aid were given to
these schools by the Government for neeting the expenditure
on salary of teachers and staff for the nunber of posts
prescri bed or sanctioned by the Governnent for each school
In addition, the Governnent was also giving grants for
devel opnent of school buildings, furniture, equipnent etc.
The grant which was given to each school in accordance with
the Rules laid down was given in one |unpsumto he Bihar
Sanskrit Shiksha board for distribution to the Sanskrit
School s eligible for grants. The Bihar Sanskrit Shiksha
Board , in turn, di sbursed the grants to different
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i ndi vidual schools in accordance wth the pay-scales, D. A
rates and staffing pattern |aid down by the Governnent for
this purpose.

Or di nances:

On 16th of Decenber, 1989, Odinance 32 of 1989
entitled the Bihar Non-CGovernnent Sanskrit Schools (Taking
Over of Managenent and Control) Odinance, 1989 was
promul gated seeking to take over 429 out of 651 private
Sanskrit Schools which were receiving grants-in-aid through
the Bihar Sanskrit Shiksha Board and were recognised.
Sections 3 and 4 of the Odinance provide as follows:

"3. Taking over of Managenent and

Control of Non-Government Sanskrit

Schools by State Government - (1)

Wth effect from the date of

enforcenent of this O'dinance 429

Sanskrit School s nment i-oned in

Schedul e 1 ~shall vest in the State

Governnment and the State Governnent

shal'l nanage and contro

thereafter.

(2) Al the assets and properties

of al | t he Sanskrit School s

mentioned in sub-section (1) and of

the Governing Bodi es, Managi ng

Commi ttees i nci dent al thereto
whet her novabl e or i nmovabl e
i ncl udi ng | and, bui | di ngs,

docunents, books and register.
Cash- bal ance, reserve fund, capita
investrment, furniture and fixtures
and other things shall, on the date
of taking over, stand transferred
to and vest in the state Governnent
free fromall encunbrances.

4. FEffect of taking over -~ the

managenent and control - (1) with
effect from the date of vesting of
Sanskrit School s nent i oned in

Schedul e 1 under Section 3(1) in
the State Government, the services
of all those teaching and non-
teachi ng enpl oyees of the schools
mentioned in Schedule 1, who have
been appoi nt ed
per manently/tenporarily agai nst
sanctioned posts in accordance with
the prescribed standard, staffing
pattern as prescribed by the State
CGovernment prior to this Odinance
shall stand transferred to the
State Government. He shall be
enpl oyee of the State Governnent
wi th what soever desi gnati on he
hol ds;

Provi ded, that the services of
those teaching or non-t eachi ng
enpl oyees who are in excess of the
sanctioned strength or do not
possess necessary fitness
qualification shall automatically
stand term nated.

(2) Teachers of t he Sanskrit
School s t aken over by t he
CGovernment shall be entitled to the
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sanme pay, allowances and pension

etc. as are adnissible to teaching

and non-teaching enployees of the

taken over Secondary Schools of

Bi har."

(underling ours)

Clause 3(2) of the Odinance provides for vesting of
all properties and assets of private schools in the State
CGovernment free fromall encunberances. It does not provide
for any conpensation at all being paid to the owners of
these properties and assets. On the face of it, the first
O di nance appears to be whol |'y arbitrary and
unconstitutional (vide C B. Gautamv. Union of India & Os.
[(1993) 1 scCC 78]).

Ordinance 32 of 1989 was replaced on 28.2.1990 by
O di nance 7 of 1990 which, in turn, was replaced on 2.5.1990
by Ordinance 14 of 1990. This. O dinance was replaced on
12.8.1990 by Odinance 21 of 1990 (hereinafter called 'the

4th O di nance’). Each of these subsequent Ordi nance
contained a "repeal and Savings" clause under which the
previ ous ~Ordinance was repeal ed. It al so provi ded,

"Notwi t hst andi ng such repeal, anything done or any action
taken in exercise of ~ the powers conferred by or under the
sai d Ordi nance shall” be deened to have been done or taken in
exercise of the powers conferred by or under this Act (sic)
as if this Act (sic) were in force on the date on which such
thing was done or. action taken." Wth the result that al
actions taken under the previous O-dinances wee deened to be
taken under the fresh Odinance.

VWil e Odinances 7 of 1990 and 14 of ~ 1990 were in
substantially the same terns as Ordinance 32 of 1989, the
4th Ordinance, that is to say, Odinance 21 of 1990 nade
changes in Sections 3 and 4. Sections 3 and 4 of the 4th
Ordi nance (21 of 1990) are as foll ows:

"3- Taking over of managerment and

control of non-Government Sanskrit

School s by the State Governnent:

(1) Wth effect from the date of

com ng into force of this

Ordi nance, 429 Sanskrit schools

mentioned in Schedule - | shall

vest in the State Covernnent and

the State Governnent shall nanage

and control themthereafter.

But, the Sanskrit School s nentioned

in annexure-1 of this Odinance

wil | be i nvesti gated t hr ough
concerned Collector, and it is
found in the report of the
Col l ector that such school is not
in existance, in this case State
Government will renpve the nane of

that school fromannexure 1 of the
Ordi nance through notification in
State Gazette

(2) Al the assets and properties
of al | t he Sanskrit School s
mentioned in sub-section (1) and of
the Governing Bodi es, Managi ng

Commi tt ees i nci dent al thereto
whet her novabl e or i nmovabl e
i ncl udi ng | and, bui I di ngs,

documents, books and register.
Cash-bal ance, reserve fund, capita
i nvestment, furniture and fixtures
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and other things shall, on the date
of taking over, stand transferred
to and vest in the state Governnent
free fromall encunbrances.

4. FEffect of taking over the

management and control - (1) The
staff working in the Sanskrit
School s mentioned in annexure - 1

of the Ordinance, on integration of
its nmanagenent and control into the
State Government as per Section
3(1), will be the enpl oyees of this
school until and unless governnent
cones to a decision regarding their
servi ces.

(2) State CGover nment , will
appoi nt ed a comm ttee of
special i st s and experienced persons
to enquire about nunber of
enpl'oyees, procedure of -appoi ntnment
as well —as to enquire about the
character of the Staff individually
and will cone on a decision about
validity of post - sancti oned by
Governi ng body of the school
appoi nt nent procedure and pronotion
or confirmation of servi ces.
Committees will ' consider the need
of the institution and wll submt
its report after taking stock of
qual i fication experience  and other
related and rel evant subj ect s.
Committee will also determine in
its report whether the directives
regardi ng reservations for SC, ST,
and OB.CS has been followed or

not .

(3) State Governnent, after getting
the report will determ ne t he
nunber of staf f as wel | as

procedure of appointnents and wl|

go into the affair of appointnent

of teaching and other staff on

i ndividual basis; and in Ilight of

their merit and denerit it wll

deternmi ne whether his service wll

be integrated with the Governnent

or not.

Governnment will also determne the

pay, salary allowances and other

service condition for them™

( Note: This is how the two

sections have been translated from

Hndi to English in the Paper

Book) .
Thus the 4th Ordinance contained an express provisions for
investigation of the Sanskrit Schools listed in annexure 1
in order to find out whether these were genuine schools or
not, whether they were in existence and what were their
assets and properties. Under Section 4, the State CGovernnent
decided to appoint a conmmttee of specialists to enquire
about the nunber of enployees of these schools, whether the
procedure adopted for their appointnent was proper, whether
they possessed the requisite qualifications and nerit,
whet her the posts they occupied were sanctioned, and other
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rel ated enquires. The State Governnent after getting the
reports had to determ ne, on individual basis, whether the
concerned teacher would be taken in Government service or
not. An individual decision was required to be taken about
his pay and allowances and other service conditions. The
State strongly relies upon this ordinance and subsequent
Ordinances as indicating that there was no autommtic take
over of private Sanskrit Schools.

The 4th Ordi nance was replaced on 8.3.1991 by O dinance
No. 10 of 1991. This Ordinance, in turn, was replaced on
8.8.1991 by Odinance 31 of 1991. The latter was, in turn,
replaced on 21.1.1992 by Odinance 2 of 1992 which was the
last Ordinance. It expired on 30th of April, 1992. These
three Ordi nances promul gated subsequent to the 4th O di nance
21 of 1990, were simlar in terns to Odinance 21 of 1990.
Status of the Staff:

It is the contention of the State that despite the
wor di ng  of 1st three  ordinances, by virtue of the 4th
Ordinance there was no automatic take-over of the 429
Sanskrit ‘Schools “listed in- these Odinances. The State
contends that by virtue of the 4th O dinance and subsequent
Ordi nances and investigation was required to the nade by the
Collector to decide first, whether the school was in
exi stence or not. Because, according to the State of Bihar
there were a | arge/ nunber of non-existing schools which were
there only on paper. It is also the contention of the State
that the service of the teaching and non-teaching staff of
the 429 Sanskrit Schools was not automatically transformed
into Government service. A conmittee constituted by the
State Gover nnment was - required to exam ne whether the
concerned teacher was occupying a post whichwas validly
sanctioned, whether the procedure for his _appointment was
regul ar, whet her he possessed the qualifications and
experience prescribed for the -post ~and other  sinilar
factors. Each of the persons so approved had to be absorbed
on an individual basis in Government service. Hs pay and
al | owances and ot her service benefits would be determ ned by
the State at the tine of his absorption

The State contends that these enquiries and reports
were not conplete at tinme when the last O di nance expired on
30th of April, 1992. No decision and/or_ steps had been taken
by the State Governnent to absorb any person enployed in
these Sanskrit Schools in Governnent service. Therefore, the
teachers of Sanskrit Schools as well as the non-teaching
staff did not have, at any tine, the status of a Governnent
servant.

The teachers who are appellants before us, however,
contend that only the first O dinance No. 32 of 19896 shoul d
be |l ooked at in order to decide their status.. Since no
inquiry is contenpl ated under the first O dinance, they have
automatically becone CGover nirent Or di nances are
illegal/invalid and nust be ignored.

Validity of Ordi nances:

One has, therefore, to consider whether 1st O dinance
is valid, or whether all are valid or whether all —are
unconstitutional. To decide this, it 1is necessary to
consi der under the constitutional franework, the nature of
the power conferred on the Governor under Article 213 of the
Constitution to pronulgate an Odinance. Can a series of
Ordi nances be issued validly under Article 213 over a number
of years w thout placing any of the ordinances before the
State Legislature? Under the basi c schene of t he
Constitution, the legislative powers of the State are
distributed between Parlianent and State legislatures in
accordance with Articles 245 and 246 of the Constitution
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The Legislature of a State is given the power to make | aws
for the whole or any part of the State in respect of natters
as set out in Article 246 read with the Seventh Schedul e.
Article 213, however, nakes a departure from this
schene and gives to the Governor who acts on the aid and
advi ce of the Executive, the legislative power to promul gate
an Ordinance when the Governor is satisfied that inmediate
action is required at a tine when both the Houses of the
State legislature, and when there is only one House of a
State Legislature, the Legislative Assenbly of the State, is
not in session.
Article 213(2) provides as foll ows:
"213(2): An Odinance promnul gated
under this article shall have the
sane force and effect as an Act of
Legi sl ature of the Stat assented to
by the Governor, but every such
O di nance -
(a) shall - be laid before the
legislative Assenbly of  the
State, or where there is a

Legi sl ati ve Counci l in the
State, before both the Houses,
and shall =~ cease to operate at

the expiration of six weeks

fromthe re-assenbly of the

| egislature, or if before the

expiration'of that period  a

resol ution di sapproving it is

passed by the Legislature, or

i f before the resol ution

di sapproving it is passed by;

the Legislative Assenbly and

agreed to by the Legislative

Council, if any, _upon the

passing of the resolution or

as the case may be, on the

resol ution being agreed to by

the Council; and

(b) may be Wthdrawn at  any

time by the CGovernor.

Expl anati on - Wiere the Houses

of the Legislature of a State

having a Legislative Counci

are sumoned to reassenble on

di fferent dates, the period of

six weeks shall be reckoned

fromthe later of those dates

for the pur poses of this

cl auses. "
Since the Governor acts with the aid and advice  of the
Council of Mnisters, the Odi nance-naki ng power is given to
the executive to pronulgate a |law when urgency of the
situation so demands provided the legislature is not in
session. Since this is an exception to the normal rule that
| aws nust be enacted by the Legislature, Cdause (2) of
Article 213 provides certain safeguards. An Odinance so
promul gated must be laid before the Legislative Assenbly of
the State or when there is a Legislative Council in the
State, before both the Houses when they reassenble. It shal
cease to operate at the expiration of si weeks fromthe re-
assenbly of the Legislature. but even before the expiration
of six weeks if a resolution disapproving the ordinance is
passed by the Legislature, it will cease to operated. This
provision has to be read with Article 174 which enjoins that
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not nore than six nonths shall intervene between the | ast
session of the Legislature and the next session. Thus, an
Ordinance is necessarily of a limted duration, not

ext endi ng beyond 7-1/2 nont hs.

That this power is a departure fromthe normal schene
of the Constitution was made clear during the Constituent
Assenbly Debates (Vol. 8 pages 208, 214, 215) when Professor
K. T. Shah expressed concern at six weeks' tine being allowed
to | apse after the reconvening of the Legislature before the
Ordi nance woul d cease to have effect. He expressed di strust
of the Ordinance-naki ng power vested in the Chief Executive.
Answering his apprehensions, Dr. Anmbedkar assured himthat
an Ordinance would have very limted duration since there
was a provision that not nore than six nonths shall el apse
between two  sessions of Parlianent. He justified the
provision on the ground that |inmted power nay be conferred
on the Chief Executive to deal-with urgent matters when the
Legi sl ature was not in session

In RK Garg etc. etc. V. Union of India & Os. etc.
(1982 (1) SCR 947 at page 964), referring to the simlar
power of the president “to promulgate O dinances under
Article 123, a Constitution Bench of this Court said "At
first blush it mght appear rather unusual that the power to
make | aws shoul d have been entrusted by founding fathers of
the Constitution to the executive because according to the
traditional outfit of a denocratic political structure the
| egi sl ati ve power | nmust belong exclusively to the elected
representatives of the people and vesting it in the
executive though responsible to the Legislature would be
undenocratic as it mght enable the executive to abuse this
power by securing the passage of an ordinary bill wthout
risking a debate in the Legislature ........ ....... It may
be and this was pointed out forcibly by Dr. Anbedkar while
replying to the Criticism against the introduction of
Article 123 in the Constituent ~Assenbly - that the
| egi sl ative power conferred on the President wunder this
Article is not a parallel power of legislation. It is power
exerci sable only when both Houses of Parliament are not in
session and it has been conferred ex-necessite in order to
enable the executive to neet an _enmergent situation
Moreover, the law made by the President by issuing an
Ordinance is of strictly limted duration.”

There are simlar observations mnmde by this Court in
the case of T.Venkata Reddy etc. etc. v. State of Andhra
Pradesh (1985 (3) SCR 509 at page 524) and Dr. D.C. Wadhwa &
Os. V. State of Bihar & Ors. (1987 (1) SCC 378 at 392).

Clearly, the power to promulgate an Ordinance is not a
substitute for regular |egislation passed by thel Legislature
of a State. It is a power conferred on the Executive in
order to deal with any urgent situation while the

Legislature is not in session. It is also of a limted
duration. Article 213 does not contenplate that one
Ordi nance shoul d be succeeded by several subsequent
Ordi nance shoul d be succeeded by several subsequent

Ordi nances without, at any stage, placing the Odinances
before the Legislature. It was this kind of practice which
was condemned by the Constitution Bench of this Court in Dr.
D.C. Wadhwa's case (supra). This Court observed in that case
that the Governnent of Bihar made it a settled practice to
deliberately go on re-promulgating the Ordinances fromtime
totinme on a massive scale in a routine manner. |nmediately
at the conclusion of each session of the State Legislature,
a Crcular Letter used to be set by the Special Secretary in
the Departnent of Parlianentary Affairs to all the
Conmi ssioners, Secretaries etc. intimating to themthat the
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session of the Legislature had been got prorogued and that
under Article 213(2) (a) all the Odinances would cease to
be in force six weeks after date of re-assenbly of the
Legi sl ature. They should, therefore, get in touch with the
Law Departnent and take imediate action to get all the
concerned O di nances re-pronulgated before their date of
expiry. The Court observed that the startling facts showed
that the Executive in Bihar had al nost taken over the role
of legislature in Making laws not for a limted period but
for years together in disregard of the constitutional
[imtations. This was clearly contrary to the constitutional
schenme and was inproper and invalid. Accordingly, the court
Struck down the O dinance which was before it. The nmanner in
which a series of Odinances have been pronulgated in the
present case by the state of Bihar also clearly shows m suse
by the Executive of ~Article 213. It is a fraud on the
Constitution. The ~State of Bihar had not even averred that
any imrediate action was required when the 1st ordi nance was
promul gate. It~ has not stated when the Legislative assenbly
was convened after the first Ordinance or an of the
subsequent Ordinances, how long it was in session, whether
the ordinance in force was placed before it or why for a
period of two years and four nmonths proper |egislation could
not be passed. The constitutional scheme does not permt
this kind of Odinance Raj. In ny view all the ordinances
forma part of a chain of executive acts designed to nullify
the schene of Article 213. They take colour from one another
and perpetuate one another, sone departures in the schene of
the 4th and subsequent Odinances notwithstanding. Al the
unconstitutional and invalid particularly when there is no
basis shown for that exercise of power under Article 213.
There is also no explanation offered for promul gati on one
Ordinance after another. If the entire exercise is a fraud
on the power conferred by Article 213, with no intention of
pl aci ng any Ordi nance before the legislature, it 1is
difficult to hold that first Ordinance is valid, even though
all others nmay be invalid. The ‘same course of conduct has
continued from the first to ~the last Odinance. |,
therefore, do not agree with brother Wadhwa, J’s concl usion
that the 1st O dinance is wvalid but the subsequent
Ordi nances are invalid. In nmy view all are invalid.

Al so, neither the 1st O dinance nor the subsequent
Ordi nances provide for any conpensation being paid for
taking over the properties and assets of private schools.
Al so each of the Odinances provides that these private
properties and assets are taken over by the State free from
all encunmberances. This is a totally arbitrary exercise of
power violative of Article 14 (Vide C. B. Gautamv. Union of
India & Ors. (Supra)]. Since the other provisions in all the
Ordi nances dealing wth teachers in these private schools

becom ng Governnment servants, are consequential, - flow ng
fromthe private schools vesting in the State along with
their properties and assets, t he O di nances are

unconstitutional in their entirety. No rights can flow from
any of them
Ordi nance 32 of 1989:

Even if one accepts, for the sake of argument, the
contention of the teachers that only the first Ordinance is

valid and the subsequent Ordinances are illegal or invalid,
the first Odinance, by itself, would cease to operate six
weeks after the re-assenbly of the Legislature. 1In the

present case the 1st O di nance was promul gat ed on
16.12.1989. The State Legislature had re-assenbl ed sone tine
prior to 28.2.1990 ( the date of the 2nd O di nance), thus
"necessitating" a fresh Ordinance. since the Legislative
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Assenbly nmust have been prorogued prior to 28.2.1990, the
1st Ordinance, in the present case, would have ceased to

operate latest by 15th April, 1990 if not earlier, if it had
stood by itself. Any effect which it had would come to an
end when it ceases, unless the effect is pernmanent. Now,
ordinarily, when a tenporary |law ceases to operate or
expires, Section 6 of the General C auses Act, 1897 has no
application because Section 6 is, in terns, limted to
repeals (vide G P. Si ngh, Principl es of Statutory
Interpretation, 16th Edition, Page 388). However, if any
action taken during the subsistence of such a law or
Ordi nance has a "permanent” effect, that "permanent” effect
may not be wiped out when the Ordinance or tenporary |aw
ceases to operate

In the case of State of Oissa v. Bhupendra Kumar Bose
(1962 Suppl. (2) SCR 380) this Court considered the effect
of an Ordinance which had | apsed. This Court had to exam ne
the effect of lapsing of an Ordinance which had validated
el ectoral 'rol l's improperly prepared and the el ections held
on the basis of such electoral rolls. The Court said that on
the expiry of the validating Ordinance the invalidity did
not revive. The O dinance had successfully cured the
invalidity of the electoral roll and of the elections. In
the course of its judgnment this Court. referred to the
observations of Patanjali Sastri, J. in the case of S
Krishnan & Os. v. /The State of Madras (1951 SCR 621) with
approval. It said that the general rule in regard to a
tenmporary statute is that in the absence of specia
provisions to the contrary, proceedings which are taken
against a person under a tenporary statute wll ipso facto
termnate as soon as the statute expires. ~Because the
provisions of Section 6 of the General Clauses Act in
relation to the effect of repeal do not apply to a tenporary
Act. That is why the Legislature can and often does, avoid
such an anomal ous consequence by enacting in the tenporary
statute a saving provision the effect of which is in sone
respects simlar to that of Section 6 of the General C auses
Act. This Court, however, said, "we ought to add that it may
not be open to the Ordinance making authority to adopt such
a course because of the obvious [limitation-inposed on the
said authority by Article 213(2)(a)." (underlining ours)

After drawing this distinction between the greater
limtation inposed on the executive promul gating an
ordinance as against a tenporary statute of a Legislature,
this Court added, (p.398) that it would not be reasonabl e
to hold that the general rule about the effect ~of the
expiration of a tenporary Act is inflexible and admts of no
exception. It said, " In our opinion what the effect of the
expiration of a tenmporary Act would be, nmust depend upon the
nature of the right or obligation resulting from the
provisions of the tenporary Act and upon their character,
whet her the said right and liability had enduring effect or
not". The Court made a reference to the English case of
Stevenson v. diver ([1841] 151 E.R 1024) where the court
consi der ed a tenporary statute which provided that every
person who held a Comm ssion or Wirrant as a Surgeon or
Assistant Surgeon in H's Mjesty's Navy or Arny shoul d be
entitled to practise as an Apothecary w t hout having passed
the usual exam nation. The tenporary Statute expired. The
Court held that the person who had acquired a right to
practice without having passed the wusual examnation by
virtue of the tenmporary Act could not be deprived of this
right after its expiration.

In the case of T. Venkata Reddy (supra) this Court
consi dered a case where the Governor had issued an Ordi nance
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abolishing the posts of part-tine village officers. The
Ordi nance | apsed and was not replaced by an Act of the
Legi sl ature. The Court said that the posts which had been
abol i shed by the O dinance did not revive. The abolishing of
posts and the declaration that the incunbents of those posts
would cease to be the holders of those posts, being
conpl eted events, they could not be revived w thout express
| egi sl ati on.

These two cases are an exception to the general rule
that an O dinance ceases to have effect when it |apses or
cones to an end. A "pernmanent" effect of the O di nance may
continue. What then is a permanent effect? O, what is a
right of an enduring character which subsists beyond the
life of an ordinance? Both these terms are sonewhat
anmbi guous. Since an Ordinance by its very nature, is linmted
in duration and is promulgated by the Executive in view of
the urgency of the situation,~we nust examine the rights
whi ch are created by an Ordinance carefully before we decide
whet her they -are pernmanent. Every conpleted event is not
necessari'ly permanent. \Wat is done can often be undone. For
exanpl e, what —is construction can be denolished. A benefit
which is conferred can be taken away. One should not readily
assune that an Ordinance ‘has a permanent effect, since by
its very nature it i's an-exercise of a limted and tenporary
power given to the Executive. Such a power is not expected
to be exercised to bring about permanent changes unl ess the
exi gencies of the situation so demand. Basically, an effect
of an Ordinance can be considered as pernmanent when that
effect is irreversibly or possibly when it would be highly
i mpractical or against public interest to reverse.it e.g. an
el ection which is validated should not again becone invalid.
In this sense, we consider as permanent or- enduring that
which is irreversible. Wat is reversible i's not pernmanent.

In this context, there has been considerable change in
judicial thinking since 1962. In the case of S.R Bomuai &
Os. v. Union of India & Os. (1994 (3) SCC page 1, at page
226), the mmjority of the judges have taken the view that
when a proclamation of the President’s Rule ceases to be in
operation, the necessary consequences is that the status quo
ante revives. This Court by a majority, also said (at page
123) that the constitutional check on the president’s power
woul d beconme neaningless if the president takes irreversible
decisions. A Legislative Assenbly which is dissolved can
revive if the proclamation cones to an end. Sinmilarly when
an ordi nance taking over private Schools |lapses, the status
quo ante revives. It would be startling if for exanple, an
Ordi nance nationalising private banks or industries |apsed
or parlianent declined to ratify it, and yet it would
continue to operate under the guise of "permanent effect”
contrary to |legislative mandate. A "take over’ O di nance may
be required if there is urgency. But any -enduring
consequences beyond the life of the ordinance can only be
brought about by legislation. The first take over Ordinance
in the present case does not have any permanent effect. In
this regard | do not agree wth the view taken by brother
Wadhwa for reasons | have al ready set out.

Qur attention was drawn to other simlar tenporary
provisions in some other Articles of the Constitution in
order to show that when on the cessation of a tenporary
"situation", if the measure taken is to be continued, an
express provision is mad e to this effect in the Article.
e.g., Article 352 deals wth a proclamtion of energency.
Clause (4) of Articles 352 provides that "every procl anmation
i ssued under this article shall be |aid before each House of
Parliament and shall ............ cease to operate at the
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expiration of one nonth unl ess before the expiration of that
period it has been approved by resolution of both House of
Parliament". Article 356 deals wth president’s Rule in a
State if there is failure of constitutional machinery in the
State . Cdauses (3) and (4) of Article 356 provide for the
procl amation ceasing to operate as stated therein. Article
358 which deals with suspension of provisions of Article 19
during energency, Article 359(1A) , Article 360 and Article
369 al so contain somewhat sinilar provisions. In the case of
exercise of legislative powers during the President’s Rule
under Article 356, however, Article 357(2) provides that any
law made in the exercise of the power of the Legislature of
the State by Parlianent or the President during the
subsi st ence of t he procl amati on shal I, after t he
procl amation has ceased to operate, continue in force unti
altered or repeal ed or anended by a conpetent Legislature or
other authority. This is an express Constitutional provision
whi ch extends the 1life of | | aws enacted during the
procl amation of President’s Rule beyond the period during
which the proclamation was in force. There is not such
provision- relating to the Odinance pronulgated under
Article 213. The effect” of an Ordi nance cannot, therefore,
| ast beyond its life-time. The only possible situation when
this can happen is when-any action already conpleted during
the life of the ordinance has a permanent effect and is
broadly speaking, irreversible in the sense set out earlier

In the present case, it is contended by the teachers
that the first Odinance has conferred on themthe status of
CGovernment Servants.. And because a status has been conferred
on them the effect ~of the Odinance is irreversible and,
therefore, permanent. But confernent of a status is not per
se an irreversible act. It depends on the kind of status
conferred. Status may be of different kinds. A person may
acquire a certain status by reason of his birth. He may be
the son of his father and nother, he may be the brother of
his siblings, he my acquire by birth other famly
rel ati onships. These are unchangeable. However, /not al
famly rel ati onshi ps are unchangeabl e. The marital 'status of
a person is not, in this sense, pernmanent because husband
and wife can take a divorce or have their narriage annull ed.
In the economc field, an industry may be taken over by the
state or be nationalised. However, since the changes brought
about are far ranging they are brought about by |egislation
If an Odinance is issued nationalising an industry, it is
al nost always followed up by proper |legislation. but the
process is not irreversible Sinilarly, the enployees of such
an industry, onits being taken over by the State, my
become Governnent servants but when the industry is. de-
national i sed they nay cease to be Governnent servants. There
is nothing inmutable about this kind of a status. Moreover
no status can be conferred by a take over which is arbitrary
and unconstitutional

The protection of Article 311(2) does not extend to
such situations. This Court has held, in S.S. Dhanoa v.
Union of India & Os. (AR 1991 SC 1745) , that creation and
abolition of posts is the exclusive concern of the
executive. Even in the case of a permanent post if it is
abol i shed, Article 311(2) is not attracted. There is no
guestion here of punishment for msconduct. The sanme view
has been reiterated in ML. Kanra v. Chairnman-cum Managi ng
Director, New India Assurance Co. Ltd. & Anr. (1992 (2) SCC

36). Wien such "creation of posts" is under a tenporary
statute in the form of an Odinance promulgated by the
CGovernment  and is not subsequently foll owed up by

Legislation by the Legislature, the posts cease to exist
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when the Ordinance ceases to operate. The executive is not
expected to take irreversible decisions in the form of
Ordi nances unless the decisions are followed up by a law
enacted by the Legislature. Oherwise the constitutiona

check on the executive's power to pronul gate O di nance will

becorme neani ngl ess.

Moreover, in the present case nothing was done to give
effect to the 1st Ordinance. The schools were not in fact
taken over, and the teachers were not actually nmade
CGovernment servants or paid the salary of a Governnent
Servant by the time the ordinance would have ordinarily
expired. It is difficult to see how effect cab be given to
an ordinance after it has expired, or to consider its
"effect" as pernanent.

Therefore, in the present case, assuming that the first
O di nance conferred the status of a Governnment servant on
the appellants, the status would depart with the O dinance.
The contention of the appell ants-teachers that although the
Ordi nances have |apsed, they continue to be Governnent
servants ‘has, therefore, in - ny view, been rightly rejected
by the High Court. Even if the 1lst Ordinance is valid (which
it is not), the teachers can be considered as CGovernnent
servants only for its-duration.

Learned counsel for the State pointed out that in fact,
none of the teachers “or staff menbers were absorbed as
Covernment servants under any of these Odinances nor was
anyone given the scale of pay of a Governnent servant. Even
so, there was no ‘justification for ~not paying them any
salary even as teachers of private Sanskrit Schools. W are
told that when the mnatter was before the H gh Court, even
the salaries of the teachers on the basis prevailing prior
to the first Odinance 32 of 1989, had not been paid. W are
informed by | earned counsel for the State that the salary of
the entire staff of these schools has not been paid up to
date on the Bihar Sanskrit Shiksha Board) Prior to the
promul gation of the first Ordinance 32 of 1989. if such
salary has not been paid in any case, the sanme nust be paid
forthwith. The teachers shall <continue to receive 'their
sal ary as before regularly henceforth.

In case of State of Bihar & O's. v. Chandradip Rai &
Os. (1982 (2) sSCC 272), this Court exam ned Bihar Non-
CGovernment El ementary School s (Taking over of Control) Act,
1976. Section 3 provided for take over of elenmentary schools
by the State Governnent by publication of a notification
Section 4 sub-section (2) provided that- every officer
teacher or other enployee hol ding any office or post in the
school taken over by the State Governnment shall be deenmed to
have been transferred to and beconme an officiate teacher or
enpl oyee of the State Governnent. This Court observed that
in fact the schools had not been taken over by the State
Government. Therefore, the High Court was not justified in
issuing a wit of mandanus directing the State Government to
take steps for the nmanagenent of the school or for paynent
of salary to the respondents. In the Ilight of ‘these
observations of this Court, the wit petition filed in the
Hi gh Court was withdrawn. In the present case al so, nothing
was done under the 1st Ordi nance. The exanination of schools
for the purpose of take over under the 4th and subsequent
Ordi nance, was not conplete when the |ast O dinance | apsed.
Because of an interim stay on the operation of O ause 4 of
the fourth Odinance 21 of 1990, the enquiry into the
qualifications etc. of teachers and staff of these schools
al so could not be conpleted. Since all Odinances have
ceased to operate and none of themcan be considered as
per manent in effect, no directions can be given for
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enforcing any of them Therefore, in any view of the matter,
the petitioners before the Hgh Court could not have
succeeded in the wit petitions.

The petitioners are undoubtedly entitled to their
salary and allowances in accordance with the position that
prevailed prior to the pronul gati on of O di nance 32 of 1989.
They cannot be deprived of their salary during the period of
the Ordinances. The directions given by the Hi gh Court for
the payment of salary to the staff of Sanskrit schools on
the basis of the Position prevailing prior to the
promul gation of the first Ordinance, therefore, nust be
uphel d. The High Court, however, was not right, in ny view,
in granting to the petitioners before it salary and
al l owances on the basis of their being Governnment servants
from16th Decenber, 1989 upto 30th of April, 1992 since the
Ordi nances are a fraud on the constitution and no rights can
flowfrom all or any of 'them The appeals and wit petition
filed by staff of the Sanskrit Schools are dism ssed and the
appeal of 'the State succeeds, but for reasons very different
fromthe once canvassed. Looking to the conduct of the State
of Bihar, it rmust pay to the original petitioners the costs
of this litigation throughout.

Contenpt Petition Nos. 288-296 of 1977 in civil appeals
concerned also do not now service since salaries on the
basis of the staff’s entitlenent prior to the first
Ordi nance have already been paid. Contenpt petitions are
accordi ngly disposed if |,

[Wth G vil Appeal No. 3533-3595/1995, 5876-5890/ 1994, C vi
Appeal No. 2646/19998 ( @S.L.P. ~(c) No. 18806/1995) Wit
Petition No. 580/1995 wth Contenpt Petition Nos. 288-
296/ 1997 in CA No. 3535,3539, 3541, 3545, 3555, 3560, 3573,
3576, 3590/1995 with A Nos. 3 in Wit petition (C No.
580/ 1995]

D. P. Wadhwa, J.

| regret | amunable to agree w th the view taken by ny
nost | earned and noble sister Sujata V. Mnohar, J. 1,
therefore, deliver ny separate judgnent.

These are cross appeals are arise out of the judgnent
dated March 3,1994 of the Division Bench of ~Patna High
Court. In one set of these appeals, the appellants, who
belong to teaching and non-teaching staff of  Sanskrit
schools in the State of Bihar, filed wit petitions in the
High Court <claimng their status as Government servants
under Ordi nance No. 32 of 1989, which was pronul gated by the
Governor of Bihar exercising powers conferred ~on him by
Article 213 of the Constitution of India. The O di nance was
published the Bihar Gazette (Extra-ordinary) dated Decenber
18, 1989. There were successive O dinances pronul gated after
Ordi nance No. 32 of 1989 | apsed, the | ast O dinance lapsing
on April 30, 1992. The Ordinance did not take the shape of
Act of the Legislature. The High Court in its judgnment did
not grant relief to the petitioners that they be paid
salaries as Covernnent servants fromthe date of the first
Ordi nance 32/1989 till April 30, 1992 when the Ilast
Ordi nance | apsed and also directed paynment of salaries for
the earlier period at the rate to which the petitioners were
entitled to. The State has also filed appeal against this
judgrment. it is aggrieved by the direction of the H gh Court
for payment of salaries to the petitioners as Governnent

servants for the limted period. The State also felt
aggrieved by the findings of the High Court that Ordinance
re-pronul gated again and agains were illegal and that there

was "Ordinance Raj" in the State of Bihar
It is not necessary for me to give history of Sanskrit
schools in the State of Bihar which were being run privately
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but had been recognised by the State and were being given
grant-in-aid. The grant was being distributed to the
teaching and non-teaching staff and for neeting other
expenses of the schools through the Bi har Sanskrit Shiksha
Board. The grants were disbursed to different schools in
accordance with the pay-scales, D. A rates and staff pattern
laid down by the State Governnent for this purpose. In the
year 1981, there were 651 Sanskrit School s under the Bihar
Sanskrit Shiksha Board which were receiving grants-in-aid
fromthe State CGovernnent.

On Decenber 16, 1989 Ordi nance 32/1989 was promnul gated
and as noted above was published in the Bihar GGazette
(Extra-ordinary) on Decenber 18, 1989. Since a great dea
depends on the purpose and effect of this Odinance it would
be appropriate to reproduce the sonewhat detail: -

(Bi har Ordi nance no. 32, 1989)

THE Bl HAR NON- GOVERNMVENT SANSKRI T
SCHOOLS
( TAKI NG OVER OF MANAGEMENT AND CONTROL)
ORDI NANCE, 1989.
AN
ORDI NANCE

To provide for the taking over of

Non- Gover nnent ~Sanskrit School s for

Managenent and Control by the State

CGovernnment for /inprovenment, better

organi sation | and devel opnent of

Sanskrit Education in the State of

Bi har .

Pr eanbl e. - VWHEREAS, the

| egi slature of the State of Bihar

is not in session;

AND VWHEREAS, the Governor - of

Bi har is sati sfied t hat

ci rcumst ances exi st which render it

necessary for himto take i medi ate

action of the taking over of Non-

Government  Sanskrit School s for

Managenent and Control by the State

CGovernment for inprovenment better

organi sation and devel opnent of

Sanskrit Education in the State of

Bi har;

NOW THEREFORE, in exercise of

the power conferred by clauses (1)

of Article 213 of the Constitution

of India the Governor is pleased to

promul gat e the fol l owi ng
O di nance: -
CHAPTER 1
PRELI M NARY
1. Shor t title, ext ent and
conmencenent . - (1) Thi s

Ordi nance may be called the
Bi har Non- Gover nnent Sanskrit
School s ( Taki ng over of
Managenent and Control)
O di nance, 1989.

(2) It shall extend to the whol e of
the State of Bihar.

(3) It shall cone into force at
once.

2. Definitions. |In this Odinance,

unl ess there is anything repugnant

in the subject or context-




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 16 of 39

(i) "Non- Gover nrent Sanskrit
School s" means a Sanskrit Schoo
with the prior approval of the
State Governnent recogni sed by
di ssol ved Bihar Sanskrit Shiksha
Pari shad, Kameshwar Si ngh Darbhanga
Sanskrit University, Darbhanga and
Sanskrit Educati on Boar d
constituted wunder Bihar Sanskrit
Educati on Board Act, 1981

(ii) "Head-Master" neans the Head
of the teaching staff of Sanskrit
School taken over by the Gover nnent
what soever the designation nmay be.
(iii) "Teacher" means a teacher of
the Sanskrit School s taken over by
the CGovernment.

(inv) . "Non-Teaching Staff" nmeans
full 'time enployees other than the
teaching staff of the Sanskrit
School taken over by t he
Gover nment .

(v) "Director” means Director of
Education of the State GCovernnent
I ncharge Sanskrit "Educati on

(vi) "Prescribed" nmeans prescribed
by this Odinance of rules nade
t her eunder.

(vii) "Rules" nmeans Rul es made
under Section 14 of this Odinance.
CHAPTER 2
TAKI NG OVER OF MANAGENMENT AND
CONTROL

3. Taking over of Managenent  and
Control of Non-CGover nment Sanskrit
Schools by State CGovernnent. (1)
Wth effect from the date of
enforcenent of this Odinance 429
Sanskrit School s nent i oned in
Schedule 1 shall vest in the State
CGovernment and the State Gover nment

shal | manage and contro
thereafter.

(2) Al the assets and properties
of al | t he Sanskrit School s

mentioned in sub-section (1) and of
the Governing Bodi es, Managi ng

Commi tt ees i nci dent al thereto
whet her novabl e or i nmovabl e
i ncl udi ng | and, bui I di ngs,

docunents, books and register,
cash-bal ance, reserve fund, capita
i nvestment, furniture and fixtures
and other things shall, on the date
of taking of taking over, stand
transferred to the vest in the
State Gover nment free from al
encunbr ances.

4. FEffect of taking over the
Management and control. (1) Wth
effect from the date of vesting of
Sanskrit School s ment i oned in
Schedule 1 under section 3(1) in
the State Governnent, the services
of all those teaching and non-
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teachi ng enpl oyees of the schools
mentioned in schedule 1, who have
been appoi nt ed
per manently/tenporarily agai nst
sanctioned posts in accordance with
the prescribed standard, staffing
pattern as prescribed by the State
CGovernment prior to this Odinance
shall stand transferred to the
State Government. He shall be
enpl oyee of the State Governnent
wi th what soever desi gnati on he
hol ds;

Provi ded, that the services of
those teaching or non-t eachi ng
enpl oyees who are in-excess of the
sanctioned strength or ~do not
possess necessary
fitness/qualification shal
automati cal l'y stand tern nated

(2) Teachers of the -Sanskrit
School s t aken over by the
CGovernment shall be entitled to the
same pay, allowances and pension
etc. as are adnmissible to teaching
and non-teaching enployee of the
taken over secondary Schools of

Bi har .
CHAPTER 3
MANAGEMENT OF SCHOOLS
5. Managenent and Control. - The

Managenent and Control of t he

Sanskrit Schools taken over by the

state Governnent shall remain-under

the Director and Oficers ~working

under him in the manner prescribed

by the State Governnent. The State

Government  shal | determne. the

power s and functions of t he

Director and officers of all ranks

wor ki ng under himand shall issue

necessary direction in this behalf

to the Director fromtinme to tine.

There are other clauses of the Odinance dealing with
constitution of nanaging conmittee (Cl ause -6) , powers and
functions of managing conmittee (clause-7), main functions
of the Head Masters (clause -8) accounts and audit of the
Sanskrit Schools taken over the State CGovernment (clause-9)
; constitution of Sanskrit Education Commttee relating to
devel opnent of Sanskrit education in the State (clause - 10)
; offences and penalties for contravention of the provisions
of the Odinances (Cause -11) , cognizance of offence
(clause- 12), protection of action taken in good faith
(clause-13) power to make rules (C ause- 14) and power to
renove difficulties (Cl ause -15).

Schedul e of the Ordinance gives |ist of non-Governnent
Sanskrit Schools to be taken over by the Ordinance. It give
the names of 429 such schools in each of the districts in
the State of Bi har which separate colums giving strength of
standard teaching staff ( including Head Masters) and non-
teaching staff.

After this O di nance 32/ 1989 | apsed successi ve
Ordi nances Nos. 7 of 1990 dated February 28,1990 and 14 of
1990 dated may 2,1990 were repronul gated on the sanme terns.
After that, fourth O dinance No. 21 of 1990 dated August 12,
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1990 was
(3) and
under : -

promul gat ed which struck a different note.
(4) of this Ordinance 21/1990 are

"TAKI NG OVER OF MANAGEMENT AND
CONTRCL

3. Taking over of nanagement and
control of non-Government Sanskrit
School s by State Governnent.

(1)

(2)

4.

(1)

(2)

Wth effect from the date of
enforcenent of this O dinance
429 Sanskrit School s nenti oned
in Schedule -1 shall vest in
the state Governnment and the
State CGovernnent ' shall manage
and control thereafter.

But, the Sanskrit School s
mentioned in annexure-1 of

this or di nance wi [N be
i nvesti gated through concerned
Col l ector and if it wll be
f ound in the report of

Col l ector that such school is
not in existence, in this case
State governnent wll rempve
the nane of t hat schoo
Ordi nance through notification
in State Gazette.

Al  the assets and properties
of all the Sanskrit Schools,
mentioned in sub-section (1)
and of the Governing Bodies
Managi ng Conmi tt ees,
i nci dent al thereto whet her
novabl e or inmovabl e i ncluding
| ands, buil dings, docunents,
books and registers cash-
bal ance, reserve fund, capita
i nvest ment, furniture and
fixture and ot her things,
shall on the date of taking
over, stand transferred to
and vest in the State
Gover nnent free from al
encunber ances.

Ef f ect of taking over the
managenment and contro
The staffs working in the
Sanskrit School s ment i oned
annexure -1 of the Odinance
related to integration of its
managenment and control into
the State Government as per
the Schedule 3(1) , they wll
be not until and unl ess
Government conmes to a decision
regardi ng their services.

State CGovernment will appoint a
conmittee of specialists and
experi enced persons to enquire
about numnber of enpl oyees,
procedure of appointnment as
well as to enquire about the
charact er of t he staffs
individually and wll come on
a decision about validity of

repr oduced

Cl auses

as




http://JUDIS.NIC. I N SUPREME COURT OF | NDI A Page 19 of 39
posts sanctioned by Governing
body of t he School
appoi nt nent procedure and
affairs of pronoti ons of
confirmation of servi ces.
Conmittee wll consider the

need of institution and wll
submit its report after taking
st ock of Vi ews regardi ng
qual i fication, experience and
other related and relevant
subjects. Committee wll also
det erm ne in its report
whet her t he directives
regardi ng reservation for SC
ST and OBC s has been foll owed
or not.

(3) State Governnment, after getting
the report wll determne the
nunber of staffs as well as
procedure of appoi nt ments and
will go into the -affair of
appoi nt nent -~ of teaching and
other staff on i ndi vi dua
basis and in light of their
merit and dermerit will
det erm ne whether his service
will be ‘integrated wth the
Gover nment. or not, Governnent
will also determ ne the place,
sal ary, allowances —and others
service conditions for them"

XXX XXX XXX
"(16) Repeal and savings (1) The
Bi har non- Gover nmrent Sanskrit

School (taking over of nanagenent

and control Ordinance, 1990) ((Bi har

Ordi nance No. 14, 1990) is hereby

repeal ed

(2) Notwithstandi ng such repea

anyt hi ng done or any action taken

in exercise of the powers conferred

by or wunder the said Odinance

shall be deened to have been done

or taken in exercise of the powers

conferred by or under this Act as

if this Act were in force on the

date on which such thing was done

or action taken."

This fourth Odinance now contenplates enquiry and
i nvestigation which was not there in the first Ordinance.

Agai n successive Odinance Nos. 10 of 1991 dated march
8, 1991, 31 of 1991 dated August 8, 1991 and 2 of 1992
dated January 21, 1992, on the sane terms as O dinance
21/1990, were issued till the last Odinance | apsed without
State Legislature’s passing any Act in substitution of the
O di nance.

Wiile the stand of the teaching and non-teachi ng staff
inthe wit petitions was that by virtue of the first
Ordi nance 32/1989 Sanskrit Schools mentioned in the Schedul e
were taken over and they had becone Governnent Servants, the
State Governnment took entirely an opposite stand that
school s were never taken over and nor the teaching and non-
teaching staff conferred the status of CGovernnment servants
as even the first Ordinance required certain criteria to be
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laid and fulfilled and that not having been done the wit
petitions were devoid of merit.

To understand the rival contentions | think | may first
refer to the relevant provisions of Article 213 of the
Constitution and various judgements of this Court [|aying
down the scope and effect of an Ordinance in the
circunstances as in the present case. Article 213 confers
power on the Governor of the State to promul gate O di nance
during recess of the legislature of the State. Said Article
in relevant part is as under:-

" 213. Power of CGover nor to
promul gat e O di nance Or di nances
during recess of Legislature -- (1)

If at any tine, except when the
Legi sl ati ve Assenbly of a State is
in session, or where there is a
Legi sl ative Council~ in, @a State
except when both Houses K of the
Legislature are in session, the
Gover nor i's sati sfi ed t hat
ci rcunstance exist which render it
necessary for himto take i medi ate
action, he may promnul gate such
Ordi nances as the ci rcunst ance
appear to himto require
(2) An  Odinance promnul gated under
this article @ shall have the sane
force and effect as an Act of the
Legi slature of < the State assented
to by the Governor, but every such
ordi nance - -
(a) shall be laid before the
Legi sl ative Assenmbly of  the
State, or where there is a

Legi sl ative Council in the
State, before both the houses,
and shall cease to operate at

the expiration of six weeks
fromthe re-assenbly of the
Legi sl ature, or that period-a
resol ution di sapproving it is

passed by the | egi sl ative
Assenbly and agreed to by the
| egi slative Council, if any,

upon the passi ng of t he
resol ution or, as the case may
be, on the resolution being
agreed to by the Council; and

(b) may be withdrawn at any tine by

t he governor,

Expl anation -- where the Houses of

the legislature of a State having a

Legislature of a State having a

Legi sl ative Council are sunmoned to

re-assenbly on different dates, the

period of six weeks shall be

reckoned from the latter of those

dates for the purposes of this

cl ause.

(3)......... "

In wit petition under Article 32 of the Constitution
in D.C. Wadhwa vs. State of Bihar (1987 (1) SCC 378) the
guestion before this Court was: Can the Governor go on
repronul gating the Ordinance for an indefinite period of
time and thus take over to hinself the power of the
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| egislature to legislate though that power is conferred on
hi munder Article 213 only for the purpose of enabling him
to take immediate action at a tinme when the Ilegislative
assenbly of the State is not in session or when in a case
where there is a legislative council in the State, both
Houses of legislature are not in session. The petitioners
therein had challenged the validity of the practice of the
State of Bihar in promul gati ng and re-promnul gating
Ordinances on a nmssive scale and in particular they
chal l enged the constitutional validity of three different
Ordinances. At the time of filing the wit petitions the
Ordi nances were in force and during the pendency of the wit
petitions only on of the ordinances which had been
repronul gated was still in_ force, it was contended before
the Court that the question raised before it was academnmic in
nature and need not be adjudicated upon. Since one ordinance
was still in force and'the questionraised in the wit
petitions was of highest constitutional inportance this
Court said that it~ nust decide the issue on nerit in order
to afford guidance to the governor in exercise of his power
to repromul gate ordi nances from . tinme to tinme. After
exam ni ng numerous ordinances issued by the State of Bihar
the Court was of the view that it seened that the Governnent
of Bihar made it a settled practice to go on repronul gating
the ordinances from tine to time and this was done
net hodol ogically and “with a sense of ~deliberateness. The
Court found that imediately at the -conclusion of each
session of the State legislature a circular letter used to
be sent by the Special Secretary in the Departnent of
Parliamentary Affairs to all the Conmm ssioners, Secretaries,
Speci al Secretaries, Additional Secretaries andall Heads of
Departnents intimating to them that the session of the
| egi sl ature had been got prorogued and that under Article
213 clause (2) (a) of the Constitution all the O dinances
woul d cease to be in force ~after six weeks of the date of
re-assenbly of the |legislature and that they should
therefore get in touch with the Law Departnent and imedi ate
action should be initiated to get "all the ‘concerned
Ordi nances repromul gated", so that all those O dinances are
positively repromul gated before the date of —their expiry.
The Court also noticed that this circular letter al so used
to advise the officers that if the old Odinances were
repronulgated in their original formw thout any amendnment,
the approval of the Council of Mnisters would not  be
necessary. This Court reproduced such a letter in its
judgrment. The Court quashed the O di nance which was in force
at the time of the judgnent. The Court then observed that
the only question before it was that whether the Governor
had power to repronulgate the sane O dinance successively
without bringing it before the legislature. It said:.-

" That clearly the Governor cannot

do. He cannot assume |egislative

function in excess of the strictly

defined limts set out in the

Constitution because otherwi se he

woul d be usurping a function which

does not belong to him It is

significant to note that so far as

t he Presi dent of I ndi a is

concerned, though he has the sane

power of issuing an ordi nance under

Article 123 as the Governor has

under Article 213, there is not a

single instance in whi ch t he

Presi dent has, since 1950 till
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today, repronul gated any O dinance
after its expiry. The startling
facts which we have narrated above
clearly show that the executive in
bi har has alnbst taken over the
role of the legislature in making
laws, not for a limted period, but
for years together in disregard of
t he constitutional l[imtations.
This is clearly contrary to the
constitutional scheme and it nust
be held to be inproper and invalid.
We hope and trust t hat such
practice shall not be continued in
the future and that be continued in
the future and that —whenever an
Or di nance i s made and t he
government w shes to continue the
provi'si ons of the Odinance in
force after ~the assenbling of the
| egislature, a Bill will be brought
before the | egislature for enacting
those provisions-into an Act. There

must not be Ordinance-Raj in the
country.
It will be seen that this Court in strongest possible

wor ds di sapproved ' the practice adopted by  the State in
successi vely repromul gating the O dinances. The judgment was
delivered in this case on December 20, 1986. It seens that
it had no effect on the State of Bihar as the present case
shows that the practice of repronulgating the sane
Ordi nances successively is continuing wth inpunity by the
State of Bihar. The hope which this Court expressed has been
belied. This court will certainly ook sternly and come down
with heavy hand on any action of the State in violation of
the constitutional provisions.

In State of Orissa vs. Bhupendra Kumar Bose (1962
Supp. (2) SCR 380 ) the H gh Court set aside the el ections
held for Cuttack Municipality on the ground that el ectora
rolls had not been prepared in -accordance wth the
provisions of the Orissa Municipalities Act, 1950. The State
took the view that the judgnent affected not nerely the
Cuttack Municipality but other nunicipalities as well as
accordingly the Governor pronul gated an Ordi nance validating
the elections and the electoral rolls so prepared. The
O di nance was promul gated on January 15,1959 and it | apsed
on April 1, 1959. Anot her writ petition “was filed
guestioning the continuance of the elected councilors in
office by virtue of the Ordinance, which had | apsed without
it being passed into an Act of the State |egislature. The
Hi gh Court allowed the wit petition. Aggrieved State of

Orissa cane to this Court in appeal. It was subnmitted by the
respondents that since the O dinance having | apsed on Apri
1, 1959, the appeal itself had become infructuous —and

further the Odinance was a tenporary statute which was
bound to | apse after the expiration of the prescribed period
and so, as soon as it lapsed, the invalidity in the Cuttack
Muni ci pal el ections which had been cured by it revived and
so there is no point in the appellants challenging the
correctness of the H gh Court’s decision. The question
before this Courts was that if it was the true Ilega
position that after the expiration of the Odinance the
validation of the elections effected by it cones to an end.
This Court noticed the observations of Patanjali Sastri, J.,
(as he then was) in S. Krishnan vs. The State of Madras
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(1951 SCR 621) that the general rule in regard to a
temporary statute is that, in the absence of specia
provision to the contrary, proceedi ngs which are being taken
against a person under it will ipso facto ternminate as soon
as the statute expires. That is why the Legislature can and
often does, avoid such an anonal ous consequence by enacting
inthe tenporary statute a saving provision, the effect of
which is in some respects simlar to that of section 6 of
the General C auses Act. The Court observed that it is true
that the provisions of Section 6 of the general C auses Act
inrelation to the effect of repeal do not apply to a
tenmporary Act and added that it cannot be open to the
ordi nance maki ng authority to adopt such a course because of
the obvious Ilimtation inposed on the said authority by
Article 213 of the Constitution. The Court then observed as
under: -

"M. Chetty contends that-there is

and can be, no correspondi ng savi ng

provi'si on made by the Ordinance in

guestion and so, the invalidity of

the Cuttack Muni ci-pal Elections

woul d revive as -~ soon as t he

Ordi nance expired by lapse of tinme.

This contention is - based on the

general rule thus stated by Crai se:

“"that unless a tenporary Act

contains sone special provisionto

the contrary, ‘after a tenporary Act

has expired, no proceedings can be

taken upon it and it ceases to have

any further effect. That is why

of f ences conmitted agai nst

temporary Acts nust be prosecuted

and puni shed before the Act

expires, and as soon as the Act

expires any proceedi ngs which are

bei ng taken against a person wll

i pso facto termnate

In our opinion, it wuld not be

reasonable to hold that the general

expiration of a tenmporary Act on

whi ch M. Chetty relies is
inflexible and admits of no that
of f ences conmitted agai nst

temporary acts nust be prosecuted
and puni shed before the Act
expires. If a prosecution has not
ended before that day, as a result
of the termnation of the Act, it
will ipso facto terminate. But is
that an inflexible and universa

rule? In our opinion, what the
ef fect of the expiration of a
temporary Act would be nust depend
upon the nature of the right or
obligation resulting from the
provi sions of the tenporary Act and
upon their character whether the

said right and liability are
enduring or not."

and then: -
" Therefore, in considering the
ef fect of the expiration of a
temporary statute, it would be

unsafe to lay down any inflexible
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rule. If the right created by the
statute is of an enduring character
and has vested in the person, that
ri ght cannot be taken away because
the statute by which it was created
has expired. |If a penalty had been
incurred under the statute and had
been i nposed upon a person, the
i mposition of the penalty would
survive the expiration of t he
statute. That appears to be the
true legal position in the matter.
Finally, the Court held as under: -

" Now, turning to the facts in
this present case, the Odinance
purported to validate the el ections
to the Cuttack Minicipality which
had been declared to be invalid by
the 'High Court by its wearlier
judgment so that as a result of the
O dinance, the elections to 'the
Cuttack Municipality nust be held
to have been valid. Can it be said
that the validationwas intended to
be tenporary /in character and was
to last only during the life-tine
of the Odinance? In our opinion,
having regard  to the object of the
O di nance want to t he rights
creat ed by t he vali dating
provisions, it would be difficult
to accept the contention that as
soon as the Ordinance expired the
validity of the elections canme to
an end and their invalidity was
revived. The rights created by this
Ordi nance are, in our opinion, very
simlar to the rights created by
this Ordinance are, in our opinion,
very simlar to the rights wth
which the court was dealing in the
case of Stevenson and they nust be
held to endure and | ast even after
the expiry of the Odinance. The
Ordinance has in terns provided
that the Order of Court declaring
the elections to t he Cut t ack
Muni cipality to be invalid shall be
deened to be and always to have
been of no legal effect whatever
and that the said elections are
thereby validated. That being so,
the said elections must be deened
to have been validly held under the
Act and the life of the newy
el ect ed Muni ci pality woul d be
governed by the relevant provision
of the Act and would not cone to an
end as soon as the Ordinance
expires. Therefore, we do not think
that the prelimnary objections
raised by M. Chetty against the
conpetence of the appeals can be
uphel d. "

In T. Venkata Reddy vs. State of Andhra Pradesh (1985
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(3) SCR 509) the post of various part-tine village officers
were abolished by the Andhra Pradesh Abolition of posts of
Part-time Village Oficers Odinance, 1984 (Ordinance No. 1
of 1984) promulgated the Governor of Andhra Pradesh on
January 6, 1984 in exercise of his powers under Article 213
of the constitution. The Odinance |apsed without it being
repl aced by an Act passed by the legislature though it was
succeeded by four O dinances, nanely, Odinance 7/84, 13/84,
18/84 and 31/84. One of the questions raised before this
court was that the O di nance having | apsed as the
| egislature did not pass an Act inits place, the posts
whi ch were abolished be deenmed to have revived and the issue
of successive Odinances the subsequent. One replacing the
earlier one did not serve any purpose. The Court noticed
that Article 213 corresponds to Article 123 of the
Constitution conferring sinilar powers on the President in
relation to matters on ~which parliament can make [aws. O
course, there is slight difference between the two Articles,
but that 'is not relevant for  our purposes. This Court
observed: -
" Under Article 123 of the

constitution the Pr esi‘dent can

promul gate an Ordi nance on the

advice of the Council of Mnisters

to neet the requirenents of a

situation when ei ther House of

Parliament is not in sessi on.

Similarly under  Article 213 of the

Constitution the Governor may i ssue

an Ordi nance on the advice of

his Council of Mnisters when the

| egi sl ative Assenbly or where there

are two Houses of Legislature in a

State either of them is not in

session. Since under Article 85 of

the Constitution it i s not

permssible to allowa period of

six nmonths to intervene in the case

of each House of Parlianent between

its last sitting in one session and

the date appointed for its first

nmeeting in the next session and

since under clause (2) of Article

123 of t he Constitution an

Ordinance has to be laid before

bot h Houses of Parliament and woul d

cease to operate at the expiration

of six weeks from the re-assenbly

of parlianent, it cannot be said

that either Houses can be avoided

by President beyond seven and a

hal f nonths after the passing of an

Ordinance. It is open to Parlianent

if it chooses to approve it or not.

Having regard to the conditions

prevailing in I ndi a t he

Constitution makers thought that

the ordi nance making power should

be given to the President to dea

unf oreseen or urgent matters. The

position under Article 213 of the

constitution is also the sane."

Then the Court considered its judgenents in RK Garg
vs. Union of India (1982 (1) SCR 947) and A K Roy vs. Union
of India (1982 (2) SCR 272) and said that both these
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decisions fairly established that the Ordinance is a "Law'
and should be approached on that basis. It said that the
| anguage of clause 92) of Article 123 and clause (2) of
Article 213 of the Constitution |eaves no room for doubt.
The Ordi nance pronul gated under either of these two articles
has the same force and effect as an Act of Parliament or an
Act of the State Legislature, as the case may be. The Court
observed that when the Constitution says that the O dinance
maki ng power is legislative power and an O dinance shal

have the same force as an Act an Ordi nance shoul d be cl ot hed
with all the attributes of an Act of legislature carrying
with it all its incidents, inmunities and |linitations under
the Constitution and that it cannot be treated as an
executive action or an admi ni strative decision. Then
considering the question whether the posts of part-tine
village officers revive as the Ordinance is not replaced by
an Act of the legislature of the State, the Court observed: -

" Thi s contention of t he
petitioners is based on clause (2)
of Articles 213 of t he

constitution. It is argued on their
behal f that on the failure of the
State Legislature to pass an Act in
terns of the Ordinance it should be
assumed that the Ordinance had
never becone effective and that it
was void ab initio. This contention
over|l ooked two' inportant factors
nanely the |anguage of clause (2)
of Article 213 of the Constitution
and the nature of —the —provisions
contained in the Odinance. d ause
(2) of Article 213 says that an
Ordi nance promul gated under - that
Article shall have the sane force
and effect as an Act of ~ the
Legi slature of the State assented
to by the Governor but every such
Ordinance (a) shall be laid before
the Legislative Assenmbly of  the
State, or, where there is a
Legi sl ative Council in the State,
before both the Houses and shal

cease to operate at the expiration
of six weeks from the re-assenbly
of the Legislature or if before the
expiration of t hat peri od a
resolution or, as the case may be,
on the resolution being agreed to
by the Council and (b) my be
wi t hdrawn at any tine by the
Covernor. It is seen that Article
213 of the Constitution does not
say that the Odinance shall be
void from the comencenent on the
State Legislature disapproving it.

It says that it shall cease to
operate. It only neans that it
shoul d be treated as bei ng
effective till it ceases to operate

on the happening of the events
nentioned in clause (2) of Article
213. Secondly the Odinance deals
with two separate matters. By
section 3 of the Odinance it
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abolishes the post of part-tine
vil |l age of ficers on t he
comencemnment of the Ordinance and
it further declares that every
person who held the post of a part-
time village officer would cease to
hold that post wth effect from
that date. By section 4 and other
allied provisions as Odinance has
provi ded regarding the creation of
posts of village Assistants and
appoi nt nent and condi tions of
service of Village Assistants who
are full-tine enmpl oyees of the
Government. There ~is no doubt that
separated, provision is nade in
section 5 of ‘the —ordinance of for
paynment of ~some anobunt to the ex-
part-time village officers. Now by
virtue  of section 3 of t he
Ordinance all the posts of part-
time village officers st ood
abol i shed on January 6, 1984 and
the petitioners ceased to be
enpl oyees of /the State Governnent.
These two matters becane
acconpl i shed facts on January 6,
1984, irrespective of whether  the
hol ders of these posts were paid
any amount under ~section 5 or
whet her the new post of village
Assistants were filled up or not.
even if the Ordinance is assunmed to
have ceased to operate from a
subsequent date by reason of cl ause
(2) of Article 213, the effect of
section 3 of the Odinance was
irreversible except by express
Legi sl ation."

The Court also referred to its earlier decision in State of

Orissa vs. Bhupendra Kumar Bose (1962 Supp.
The Court finally held as under: -

" W do not, however, nean to
say here that Parlianent or the
State Legislature is powerless to
bring into existence the sane state
of affairs as they existed before
an Ordi nance was passed even though
they may be conpleted and closed
matters under the Ordinance. That
can be achieved by passing an
express I aw operating
retrospectively to the said effect,
of course, subject to the other
constitutionals limtations. A nere
di sapproval by Parlianent or the
State legislature of an Odinance
cannot , however, revive closed or
conpl eted transacti ons.

In the petitions before us
al so the position is the same as in
the decision referred to above. The
abolition of the posts and the
declaration that the incunbents of
those posts would cease to be

(2) SCR 380).
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hol ders of t hose posts under

section 3 of the Odinance being

conpl eted events, there is not

guestion of their revival or the

petitioners continuing to hol d

those posts any longer. The above

contention has, therefore, to be

rejected in the circunstances of

this case.™

In SR Bonmai and ors. vs. Union of India (1994 (3)
SCC 1), the question with fell for consideration before this
Court was whether the president has unfettered powers to
i ssue procl amati on under Article 356(1) of f the
Constitution. Sawant, J., who delivered judgnment for hinself
and Kul di p Singh, J. and w th whom Pandi an, J. concurred and
so also Jeevan Reddy, J. and S.C Agrawal, J. by separate
judgenents, said that the answer to the question depended
upon the answers tot he follow ng questions:-
(a) Is the proclamation anenable to judicial review ?
(b) If.yes, what is the scope of the judicial reviewin

this respect? and
(c) Wiat is the nmeaning of the expression "a situation has

arisen in whichthe Governnent of the State cannot be

carried on in- accordance wth the  provisions of this

Constitution" used in Article 356(1)7
For our purposes it /is not necessary to 'go into various
aspects which were considered by this Court except to know
the follow ng observations in the judgnment of Sawant, J.:

" Qur conclusion, therefore,

firstly, is that the President has

no power to di ssol ve the

Legi sl ative Assenbly of the State

by using his power under sub-cl ause

(a) of clause (1) of Article 356

till the Proclamation is approved

by both the Houses of Parlianent

under d ause (3) of the said

article. He nmmy have power only to

suspend the Legislative Assenbly

under sub-clause (c) of clause (1)

of the said article. Secondly, the

court may i nval i dat e the

procl amati on whether it is approved

by Parlianment or not. The necessary

consequence of the invalidation of

the Proclanmation coul d be to

restore the status quo ante and,

therefore, to restore the Counci

of Mnisters and the legislative

Assenbly as they stood on the date

of t he i ssuance of t he

procl amati on. The actions taken

including the |aws made during the

i nterregnum nay or may not be

val idated either by the court or by

par | i ament or by t he State

Legislature. it may, however, be

made clear that it is for the Court

to nmould the relief to neet the

requi rements of the situation it is

not bound in all cases to grant the

relief of restoration of t he

| egi slative Assenbly and the

M nistry. The question of relief to

be granted int a particular case




http://JUDIS.NIC IN

SUPREME COURT OF | NDI A

Page 29 of 39

pertains to t he di scretionary
jurisdiction of the Court."

And in the judgnent of justice Jeevan

judgrment for hinself and justice Agrawal:

whi ch has been relied upon by this Court,
"Craies on Statute Law " (7th edition page 409) while

in

"Clause (3) of Article 356 is
conceived as a check on the power
of the President and also as a

saf eguard agai nst abuse. 1In case
bot h Houses of Par | i ament
di sapprove or do not approve the
procl amati on, t he procl amati on

| apses at the end of the two-nonth
period. In such a case, Governnent
whi ch was dismssed revives. The
Legi sl ative Assenbly, which may

have been kept in suspended
ani mation gets reactivated. Since
the proclamation | apses-- and is

not retrospectively invalidated --
t he ‘act's done, orders made and | aws
passed during the period of ~two
nonths do not becone illegal or
void. They are, however, illegal or
void. they are, however, subject to
review, repeal or nodification by
the CGovernnent/ Legi sl ative Assenbly
or other conpetent authority."
XXXXXXXXXXXXKXX XXXXXXXXX
" If the court 'strikes down the
proclamation, it has the power to
resource the dism ssed ~CGovernnent
to office and revive and reactivate
the Legislative Assenbly wherever
it my have been dissol ved or kept
under suspension. |In such a case,
the court has the power to declare
that acts done, orders passed and
laws nade during the period the
proclamation was in force shal
remai n unaffected and be treated as
valid. Such declaration, however,
shall not preclude the Governnent/
| egi sl ative Assenbl y or ot her
conpetent authority to revi ew,
repeal or nodify such acts, orders
and | aws. "
The case of Stevenson vs. diver

Reddy who delivered

[ 1841) 151 ER 1024]
has been di scussed

considering the effect and expiration of a tenporary
statute. | reproduce:-

" As a general rule, and
unless it contains sonme specia
provision to the contrary, after a
temporary Act has expired, no
proceedi ngs can be taken upon it,
and it ceases to have nay further
effect. Therefore, of f ences
conmitted against tenporary Acts
must be prosecuted and punished
before the Act expires, and as soon
as the Act expires any proceedings
which are being taken against a
person will ipso facto termnate,
In Spencer v. Hooton [(1920) 37
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T.L.R 280] Roche J. held he had no

jurisdiction to hear appeals from

Munitions Tribunals in proceedings

taken under the Wages (Tenporary

Regul ation) Acts 1918, 1919, by

reason of the act giving him

jurisdiction having expired (on

Sept enber 20, 1920) before the

appeal s canme on for hearing.

The difference between the

ef fect of the expiration f a

temporary Act and the repeal of a

perpetual Act is pointed out by

Parke B. in Stevenson. V. diver

"There is a difference between

temporary statutes and. statutes

which are repealed; the latter

(except so far as they relate to

transactions al r eady conpl et ed

under them ~becone as if they had

never existed; but with respect to

the former, the “extent of the

restrictions inposed, and t he

duration of the provisions, are

matters of construction." The case

related to 6 Geo. 4, c. 133, S. 4

(Apot hecaries), which enacted that

every person ‘who held a comission

as surgeon in the arny should be

entitled to practice as an

apot hecary wi thout  having passed

the usual exam nation. This Act was

tenmporary, expiring on August 1

1826; an it was contended that a

person who under the Act entitled

to practice as apothecary would

lose his right after August 1

1826. But the court held that such

a person would not be so deprived

of his right, and Lord Abi nger C. B

, in giving judgnent, said: " It is

by no means a consequence of an Act

of Parlianment expiring that rights

acquired under it should Iikew se

expire. The Act provides t hat

person who hold such conmi ssions

should be entitled to practice as

apot hecari es, and we cannot engraft

on the statute & new qualification

[imting that enactnent.”

Fol | owi ng propositions emerge from the “aforesaid
decisions of the Suprene court, relevant to the present
case;

(1) It is fairly established that Odinance is the "law'
and shoul d be approached on that basis.

(2) An Odinance which has expired has the sane effect as a
temporary Act of the |egislature.

(3) Wen the Constitution says that Ordinance maki ng power
is the Ilegislative power and an O dinance shall have the
same force as an Act, an O dinance should be clothed with
all the attributes of an Act of legislature carrying with it
all its incidents, immunities and limtations under
Constitution and it cannot be treated as an executive action
or an administrative deci sion.

(4) Regard being had to the object of the Odinance and the
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right created by it, it cannot be said that as soon as the
Ordi nance expired the validity of an action wunder the
Ordinance came to an end and invalidity of that action
revived.

(5) What effect of expiration of a tenmporary Act woul d be
nmust depend wupon the nature of the right or obligation
resulting from the provisions of the tenporary Act and upon
their character whether the said right and liability are
enduring or not.

(6) If the right created by the tenporary statute or
Ordinance is of enduring character and is vested in the
person, that right cannot be taken away because the statute
by which it was created has expired

(7) A person who has been conferred certain right or status
under tenporary enactnent cannot be deprived of that right

or status in consequence of the tenporary enactnent
expi ring.
(8) An Odinance is effective till it ceases to operate on

the happening  of the events nentioned in its clause (2) of
Article 213, Even if it ceased to operate the effect of the
O dinance-is irreversible except by express |egislation
(9) A nere disapproval by the |egislature of an Ordinance
cannot revive closed or conpleted transactions.
(10) State legislatureis not powerless to bring into
exi stence the sane state of affairs as they existed before
an Ordi nance was passed even though they may be conpleted
and cl osed mattes under the O dinance. An express |aw can be
passed operating retrospectively to that effect subject to
ot her constitutional limtations.

It was submtted by M. Dwivedi, |earned counsel for
the State of Bihar, that Preanble to the O di nance 32/1989
purported to "provide for taking over the school" and that
with respect to every school contained in the Schedule it
had to be scrutinized whether such school was in existence
duly recognised by Sanskrit  Shiksha Board wth the prior
approval of the Governnent. This he said with reference to
the definition of non-CGovernnent (Sanskrit school s appearing
in Clause 2(1) of the Ordinance. Hs further subnmissi on was
that Cause (4) dealt with the services of the staff of the
schools and it sought to confer Governnent status only on
such teachers and empl oyees as had been appoi nted agai nst
the sanctioned posts and as per the staffing pattern which
was subject to fitness and qualification being possessed by
the concerned staff nenmber. The Ordinance did not provide
for an automatic conferment of Governnment- status on the
staff. Further, the school which is the object of
acqui sition under the O dinance nust be in existence. M.
Dwivedi, therefore, said that it was inplicit in_the
Ordinance that if the school was found to be not in
exi stence there would be no taking over and only that schoo
which had cone into existence as per prescribed  norns of
recogni tion and possessed necessary infrastructure would be
covered by the Odinance. He said it was necessarily
implicit in the Ordinance that there should be an enquiry
with respect to these natters. It was then submtted that
the fourth ordi nance 21/1990 dated August 12, 1992
specifically contenplated enquiry by a conmittee wth
respect to the matters nmentioned in clauses (3) and (4) of
the Ordinance. This Ordinance nmade explicit what was
implicit in the Odinance 32/1989 wth a substantia
difference that Ordinance 21/1990 provided for a commttee
to conduct the enquiry and submt report and thereby
provided a machinery. According to the state under none of
the Ordinance the teachers and enpl oyees woul d get automatic
status of Governnent servants and even taking over of the
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school s was not autonotive and was subject to conpletion and
result of enquiry and as an enquiry had not been conpl eted
when various O dinances |apsed and no decision taken on the
enquiry report, therefore, niter the acquisition of the
school was conplete not the enpl oyees could get Governnent
Status. An argunment was also raised that each subsequent
Ordi nance contained a specific provisionin the form of
clause (16) which repealed previous O dinance and provided
that any thing contained or any action taken under the
previ ous ordi nance shall be "deened to have been done or
taken in exercise of the powers conferred by or under the
new Ordinance as if the new Ordi nance was in force on that
day". Thus the effect of clause (16) was to nmake Ordi nance
21/1990 retrospective and it involved a fiction which
fiction should be allowed full flow and taken to its |ogica

sequiter. Odinance 21/1990 was of clarificatory nature and
such an ordi nance had always to be understood as
retrospective in  operation. Aternatively, it was submtted
that in viewof clause (16) even if one assunmed that in | aw
the first Ordirnance nmade a conplete acquisition and
purported to confer status of CGovernment servants on the
enpl oyees still the said Ilevel position would have to be
contenmplated in terns of Odinance 21/1990 whi ch Ordi nance
is deemed to be enforced on the date of the first O di nance.
M. Dwivedi was of 'the view that the decisions of this Court
in State of Oissa wvs. B.K  Bose (1962 Supp. (2) SCR 380)
and T. Venkatareddy vs. State of Andhra Pradesh (1985 (3)
SCR 509) required fresh |ook as theissues involved in the
present case were not fully considered in those two cases
and principles of law laid therein would not be applicable
inthe present case. He also referred to various other
Articles in the Constitution where the expression "cease to
operate" has been used. reference was then nade by himto
the case of S.R  Bonmai and ors. vs. Union of India (1994
(3) SCC 1) which as noted about was under Article 356 of the
Constitution. Finally, it was submtted that perhaps this
matter could be referred to a |arger bench in view of |atest
decision of this Court in S.R Bommui’s case.

M. Shanti Bhushan, who appeared for sone of the
teachers and addressed nain argunents, submitted that the
enpl oyees of Sanskrit Schools nentioned in Schedule to the
ordi nance 32/89 became governnent servants on Decenber 16
1989 when it was pronul gated and they were never divested of
that position by any express legislation. Services of the
teachers and other enployees of these schools were taken
over by the State and under sub-clause 2 of Cause 4 of the
ordi nance they were to be paid salaries on. the sane pay-
scales as admissible to the government enployees. He said
all the teachers who were petitioners in the wit petitions
inthe H gh Court were on the sanctioned strength of the
schools and possessed requisite qualifications. M. Bhushan
submitted that the fourth ordinance 24/90 which sought to
change the status of the teachers and non-teachers who had
become governnent servants by the first O dinance could not
do so. It was not that posts in the schools had been
abol i shed and when there were schools and there were posts,
the changing of the status of the enployees of the schools
taken over under the first Odinance 32/89 would be
unconstitutional Vested rights were created by the Ordinance
32/89 and it was unnecessary to issue subsequent Ordi nances
which would have no effect. He argued if the fourth
Ordinance was to be acted wupon, the results would be
startling. Under the first Ordinance, properties of the
Schools had vested in the State free fromall encunbrances
and it could not be said that under the fourth O di nance the
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State Governnent shall be divested of those properties and
even assuming that to be so in whose favour properties now
vested the fourth O dinance was silent. Wen under the first
Ordi nance 32/89 property was vested, in the State and there
was no denationalisation, anything could have happened to
property at that time. During that period the property could
have been | eased out, sold or otherw se di sposed of who wll
account for all these transactions?, M. Shanti Bhushan
queried. He strongly relied on the two decisions of this
Court in Bhupender Kumar Bose and T. Venkata Reddy’s cases.
it was only the first Odinance 32/89 that nmattered and the
forth Odinance 32/89 that mattered and the fourth O di nance
24/ 90 had no neaning. M. shanti Bhushan said that the Hi gh
Court was wong in coning to the conclusion that after the
Ordi nances | apsed, the schools did not remain vested in the
State and teachers and other enpl oyees were not governnent
servants when even though the Hgh Court held that
successive Ordi nances were illegal and void. He said that in
the case of T. Venkata Reddy posts abolished under O di nance
could not. be revived after the Ordinance | apsed and on that
very analogy it could also not be said that after the |apse
of the first Ordinance 32/89 the vested rights could be
taken away. Law did not become invalid when it ceased to
operate. M. Shanti Bhushan also referred to another
decision of this Court in State of Mysore vs. H Papanna
GCowda & Anr. Etc. , (1971 (2) SCR 831) to contend that when
the enpl oyees of ' the Sanskrit Schools under the first
Ordi nance 32/89 had becone governnent servants, they could
not be mnmade to becone private servants as that woul d anpunt
to removing themfromcivil posts which would be illegal. In
the case of H Papanna Gowda, the government enployees were
sought to be transferred to the University, which order was
set aside by this Court. The Court” held that the
notification which resulted in the extinction of the status
of the petitioners as a civil ~servant by his compul sory
transfer to the University was void. Referring to a decision
of this Court in Prabodh Verma and others etc. vs. State of
Utar Pradesh and others etc., 1985 (1) SCR 216 at M.
Shanti Bhushan said that even those enpl oyees who were not
parties to these appeals nmay al so get the advantage of the
judgenent of this Court irrespective of the fact if all the
enpl oyees of the schools had joined in wit petitions or not
in the Hgh Court. Lastly, M. Shanti Bhushan submtted that
S.R Bonmai’'s case was on Article 356 of the Constitution
and that this Court would be bound by its earlier two
Constitution Bench decisions in Bhupender Kumar Bose and T.
Venkata Reddy’s cases which were under Article 213 of the
Consti tution.

Many other counsel, who appeared in other appeals of
teachers and Head Masters, adopted the argunents of M.
Shanti Bhushan. They also submitted that on nerits of
i ndi vi dual cases as well under the fourth Ordinance
enquiries had been nade and schools and staff both teaching
and non-teaching had been identified. However, the view
which I have taken of the applicability of the first
ordinance it is not necessary for nme to go into all these
guesti ons rai sed.

Undoubtedly the ordinance nmking the power of the
President and the CGovernor is rather wunusual as it is
| egislative’s function to make |aws. The Executive is to
i npl enent those |laws. The Executive is to inplenment those
laws. At the tine of consideration of draft Constitution a
fear was expressed and the very wi sdom of giving such powers
to the president and to the Governors was subject to
criticism However, in justification of the O di nance nmaki ng




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 34 of 39

power Dr. B.R Anbedkar, Chairman, Drafting Conmittee
sai d: -

My submission to the House is that

it is difficult to imgine cases

where the powers conferred by the

ordinary law existing at any

particul ar nmonent nmay be deficient

to deal wth a situation which may

suddenly and i medi ately arise.

What is the executive to do? Th

executive has got a new situation

whi ch it rmust deal with ex

hypothesis. it has  not got the

power to deal wth that in the

exi sting code of |law. The energency

must be dealt with , and it seens

to nme that the only solution is to

confer upon'the president the power

to pronulgate “the law which will

enabl e the -executive to deal wth

that particular situation because

it cannot resort to the ordinary

process of |aw because, again ex

hypot hesis, the |legislature is not

in session. Therefore, it seens to

nme that fundanentally there is no

objection to t he provi si.ons

contained in Article 123."

The very opening words of ‘Article 213 are pointer to
the fact that such power of promul gating ordinance is to be
exerci sed when the Governor is satisfied that circunstances
exi st which rendered it necessary for himto take inmedi ate
action. The Odinance so promul gated has the sane force and
effect as an Act of Legislature of the State assented to by
the CGovernor. It is only to neet an emergent situation when
existing law is either deficient or no |law exists to neet
that situation that an Odinance is pronulgated’ by the
Executive. Legislature cannot foresee every situation which
may devel op suddenly requiring i nmediate action. 1t has been
held that it is wthin the subjective satisfaction of the
CGovernor to cone to the conclusion if any situation has
devel oped suddenly requiring imrediate action on his part
and then resorting to issuance of an O dinance i nvoking his
powers under Article 213 of the Constitution

If we examine the first Odinance 32/89 it was issued
to provide for the taking over of non-CGovernnent Sanskrit
School s for the Mnagenent and control of the State
CGovernment for i mpr ovenent, better or gani sati on and
devel opnent of Sanskrit education in the State of Bihar
Preanble of the Odinance shows that the GCovernor was
satisfied that circunstances exi st which render it necessary
for him to take inmediate action for taking over of the
schools. The Ordi nance cane into force at once. Under cl ause
(3) of the Ordinance 429 Sanskrit schools nmentioned in
Schedul e vest in the state Governnment with i mmedi ate effect
and the State Governnment shall nanage and control these
schools thereafter. Not only that all the assets and
properties of these schools, both novabl e and i movabl e and
of any nature whatsoever including that of their governing
bodi es, managing commttees, stood transferred to and vest
in the State Governnent free from all encunmbrances. under
clause (4) of the Odinance services of those teaching and
non-teaching staff of the schools, nentioned in the
Schedul e, who had been appointed permanently/tenporarily
agai nst sanctioned posts in accordance with the prescribed
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standard, staffing patterns prescribed by the State
Covernment, stood transferred to the State Government. They
shal |l thereafter be enployees of the State Governnent with
what soever designation they hold. The proviso to this clause
whi ch shows that services of those teaching and non-teaching
enpl oyees who were in excess of the sanctioned strength or
did not possess t he necessary qualification shal

automatically stand terminate. On these two clauses, which
tony mnd are explicit and |eave no doubt whatsoever
argunent was sought to be raised by M. Tw ned that the
schools mentioned in schedule were yet to be identified and
it had yet to be found that if the enpl oyees working there

possessed requisite qualifications and fell wthin the
prescribed staffing patten and the sanctioned strength of
the school. | think such a specious argunment has just

stated to be rejected. It is the fourth Odinance which
talks of all these conditions.and on that basis it was
stated that under clause 16 of  the fourth ordinance there
woul d be ‘retrospective operation covering the period from
the date " first Ordinance cane into force . This type of
argunent woul d appear to be nore in desperation than to neet
the situation which was sought to be created by promul gating
the first Odinance.

Moreover, if the purpose of first Ordinance was nerely
of a preparatory nature to identify the schools and the
staff that could have been done by adm nistrative orders and
it was not necessary to invoke extra-ordi nary powers under
Article 213 of the constitution. The Ordi nance was
promul gated to take over the schools nentioned in Schedul e
to the Odinance and their staff with i mmediate effect. W
have only to see what further consequence followed from
that. It is the Legislative power which the Governor has

exercised and issued the first Odinance and full " effect
has, therefore, to be given to it as per the law If we
accept the arguments of the State that all these seven

ordi nances successively issued serve no purpose and achieve
nothing then one can easily say  that these were useless
docunents not worth the papers on which these were printed.
| am confident that this could not be the stand of the state
CGovernment. It cannot be said that for sone inexplicable
reasons these Ordinances were promulgated tinme -and again.
Not hi ng has been said as to why any of these O dinances
could not be placed before the State Legislature to be
repl aced by an Act of Legislature. 1t is not that an
ordi nance can never be repronulgated if <thereare certain
valid circunstances satisfying the constitutional nandate.
We have seen above fromthe pronouncenments of this
Court that an Ordinance nmy cease to operate but whatever
had been done earlier under the Odinance it does not vanish
altogether. The effect of the first Odinance has been of
enduring nature. What ever the Ordi nance ordained was
acconplished. Its effect was irreversible. O di nance was
promul gated to achieve a particular object of taking over
the Sanskrit Schools in the State including their assets and
staff and this having been done and there being no
| egi slation to wunder the sane which power the |egislature
di d possess, the effect of the Odinance was of pernmanent
nature. Ordinance is like a tenmporary |aw enacted by the
Legislature and if the | aw | apses what ever has been achi eved
thereunder could not be wundone, viz., if under a tenporary
law | and was acquired and building constructed thereon it
could not be said that after the tenporary |aw | apsed the
buil ding would be pulled down and | and reverted back to the
original owner. The only consideration to exanmine the
Odinance is to see if the effect is of an enduring nature
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and if the Ordinance has acconplished what it intended to
do. I have no doubt in ny mnd that by the Odinance 32/89
the State no only took over the managenent and control of
the Sanskrit Schools but all the properties of the schools
of whatsoever nature vested in the State free from al
encunbrances. Under clause (11) of the Ordinance, it is an
of fence if a person wongfully wth-holds such property from
the State. Let ne set out clause 11(2) of the Odinance to
appreciate the inpact of vesting of properties of the
Schools in the State:

" 11(2) If any person -

(a) having in his possessi on,

custody or control . any property

form ng part of the assets of the

i nstitution/ Governing body or Board

of Control wrongf ully. withhol ds

such property from the State

Gover nment ;- or

(b) wongfully  obtains possession

of “any property form ng part of the

assets of the institution/governing

body or Board of Control; or

(c) wilfully withholds or fails to

produce or hand over to any person

aut horised by / the State Gover nnent

any register, record or ot her

document  which my be in his

possessi on, custody or control; or

(d) fails wthout any reasonable

cause to submt any accounts, books

or other docunents when required to

do so,

he shall be deened to have

committed an offence and shall be

puni shable with inprisonnment for a

termwhich nmay extend to two years

or with fine which nmay extend to

one thousand and five hundr ed

rupees or with both.

Once a property vests in the State, it can be divested
only by an express provision of [law.or wunder its plenary
powers satisfying the requirement of Article 14 of the
Constitution.

It is nobody’'s case that the O di nance was promul gated
as col ourable exercise of power. As to what are the effects
of repromul gation of the Ordinances, |aw had been settled by
this Court in D.C. Wadhwa and ors. vs. State of Bi har and
ors. (1987 (1) SCC 378). This Court has held that this Court
woul d invalidate the Ordinances repronul gated time and again
wi t hout being brought before the Parlianent or the
Legislature as required by Article 123(2) or before the
State legislature wunder Article 213(2) of the Constitution
I am not saying that an Ordi nance cannot be repromnul gated at
all if circunmstances so exit but when Executive i s usurping
the power of Legislature tine and again it has to be shown
as to why the Odinance could not be placed before the
Legi sl ature under Article 213(2) of the Constitution. State
cannot go on governing by Ordinances w thout going to the
Legislature. It is the later Ordinance which has to be
struck down after the first Odinance 32/89 achieved its
purpose and was of enduring effect. Subsequent O di nances
have no neaning and are void. Lawis well settled that an
Ordi nance can be issued by the President under Article 123
and by the Governor under Article 213 of the Constitution
and the effect of an Ordinance is |like an Act passed by the
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Parlianment or by the Legislature. It is repronulgation which
can be struck down. The Court may not go into the question
whet her circunstances existed for exercise of power under
the provision of the Constitution and as to what was the
urgency or energency to promulgate an ordinance. W are
concerned here wth the consequence and effect of an
Ordi nance which | apses and not when an Odinance is
di sapproved by the Legislature. but the rights which had
been vested rights. Mreover, when the property vested in
the State by virtue of the Odinance, there has to be an
express legislation to revest the property in the schools or
the governing bodies and managing commttees. When in the
case of Venkata Reddy posts which were abolished could not
be revived after the O.dinance lapsed it is difficult to
hold that in the present case when the first Odinance
| apsed vested rights coul d be taken away. If what is correct
in Venkata Reddy’'s case the converse in the present case
woul d al'so be true. ‘As a matter of fact what the first

Ordi nance ‘acconplished, i.e., vesting of schools and grant
of States in the present case is nore than what the
Ordi nance-in the case of Venkata Reddy did, i.e., abolition

of posts, process which the first Odinance set into notion
is irreversible except by ~“express |egislation which is not
there. In Steavenson vs.. Odiver which was relied upon by
this Court inits/ earlier decisions, a certain status was
conferred on sone persons by a statute which was tenporary.
It was held that person would not be deprived of the status
after the expiration of the statute: The 'status was to
practice apothecary wi t hout havi ng passed " the usua
exam nati on. The stat us of bei ng validly el ect ed
representatives which the Ordinance in B.K Bose conferred
on them though elected on illegal electoral rolls was held
to be of enduring nature even though the Ordinance | apsed
without its being brought before the Legislature. The
present case before us is on —much stronger footing. The
right is vested in the enployees of the School which is of
enduri ng character which cannot be taken away nerely because
the Ordinance like a tenporary statute ceases to operate
The High Court was not correct when it thought that the
object of the Ordinance was to grant status of CGovernnent
servants on the teachers etc. and acquisition of schoo
properties merely for the period during which the O dinance
was in force. Its effect continued after it |apsed.

An Ordi nance pronul gated under Article 213 has the sane
force and effect as the Act of the Legislature of the State
assented to by the GCovernor, but then it is the mandate of
the Constitution that every such Odinance shall be laid
before the Legislature of the State. The Ordi nance ceases to
operate at the expiration of six weeks fromthe reassenbly
of the Legislature and even before expiry of this period of
six weeks if the ordinance is disapproved by the Legislature
or withdrawn by the Governor. Wien read with Article 174
whi ch enjoins that not nore than six nmonths shall intervene
between the I|ast session of the Legislature and the next
sessions, the Ordinance at the npbst can operate for a period
up to 7-1/2 nonths. Considering that power has been
conferred on the Executive to make |aw by promul gating an
O di nance when an emergent situation arises and the
| egi sl ature does not put its stamp of approval and it ceases
to operate after expiry of a certain period or otherw se one
can perhaps assune that the operation of the Ordinance is of
[imted duration and cannot be of enduring nature. But then
this Court has held that an Odinance can be of enduring
nature in certain circunstances when it confers vested
rights and those rights could not be taken away when the
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Ordi nance | apses. In the present case, successive Odi nances
whi ch have been pronul gated by the Governor would go to show
that the State itself wanted the first O dinance to be of

enduring character. It is correct that successive O dinance
have been issued in violation of the Constitutiona
provisions wthout the Executive having to go to the
Legi slature and, indeed, it nmay even anount to breach of

privilege of the Legislature, the Governor <can certainly
promul gate second or subsequent Ordinance, if circunstances

so exist like when the Legislature has been dissolved or it
had been adj ourned sine die wthout transacting any
business. It wll be for the State to explain as to why the

Ordi nance could not be placed before the Legislature. It is
also for the Legislature to guard itself against the
mechani sati on of the Executive in brining an O dinance which
woul d be of enduring nature and yet it is not brought before
the Legislature. In the present case, it is quite
par adoxi cal that~ the Executive,  while issuing successive
Ordi nances and thus making it to believe that first
ordi nance woul d be of enduring nature, is now claimng that
it was of no effect.

State of Bihar has a grievance that the Hi gh Court in
its inpugned judgnent has ~stated that there was Ordinance
Raj in the State. 1 think this criticism is rather mld
particularly when /this Court did not approve the action of
the State Governnment’ in pronul gating successive ordi nances
the case of D.C. Wadhwa and ors. vs. State of Bihar and ors.
(1987 (1) SCC 378). It is rather unfortunate that after the
decision of this Court in D. C _Wadhwa's case which was
delivered on Decenber 20,1986 state of Bihar continued to

indulge its illegal —practice of r epr onul-gati ng the
Ordi nances successively wi t hout having to f.act t he
Legi sl ature and acted in an unconstitutional manner. | face
no difficulty in striking down al'l t he O di nance

repronul gated after the first Ordinance 32/1989. The nature
of the rights created by the first O dinance and obligations
arising out of its provisions and the character unm'stakably
conferred status of CGovernnent servants on the enpl oyees of
the Sanskrit schools taken over under the Odinance and
entitled to all the pay and other benefits —adm ssible to
Covernment servants of the sanme rank, with property of the
school s and of all their governi ng bodi es/ managi ng
commttees vested in the State Governnent free from al
encunbrances. It cannot be said that the State Government
was not having all the details of the Sanskrit School s which
had been recognised and the posts which the enployees
occupi ed agai nst sanctioned strength and their qualification
to occupy those posts. 1In 1981, there were 651 recognised
Sanskrit Schools receiving grant-in-aid from the State.
Ordi nance 32/89 took over 429 such recogni sed schools. Even
after the pronulgation of the Odinance if it cones to the
notice of the State CGovernnent that name of any particul ar
school or the staff of any school appearing in the Schedul e
was shown there by mstake, it can always rectify the sane
but that would not nean that the O dinance woul d not have
its full play. Rights created by the Odinance 32/89 are
very simlar to the rights which the English Court was
dealing in the case of Steavenson vs. Oiver (151 ER 1024)
whi ch has been followed by two constitution Benches of this
Court and those rights nmust be held to endure and | ast even
after the expiry of the Odinance.

In the circunstances | would hold that the O dinance
32/ 1989 has conferred status of Government servants on the
Head masters, teachers and other non-teaching staff of the
schools mentioned to in the Schedule to the Odinance and
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they are all entitled to sane pay-scal es as any Gover nnent
servant hol ding equivalent posts. The properties of the
school, their governing bodi es/managing conmittees vest in
the State Governnent free from all incunbrances. These
consequence flowing from the Odinance are of enduring
nature unl ess reversed by the State Legislature.

According, I wll dismss the appeals filed by the
State of Bihar and allow all the other appeals with costs.
The inmpugned judgnent of the High Court stands nodified to
the extend af oresaid.

ORDER

VWile we are both agreed that the ordi nances fromthe
2nd O dinance onwards ‘are invalid, one of wus (Sujata
Manohar, J.) is further ' of the view that the 1st ordinance
is also invalid and cannot be delinked from the chain
Further, even if the 1st ordinance is valid, its effect
cannot last beyond its life-tinme. Wadhwa, J. is of the view
that the 1st Ordinance is valid and its effect is enduring
till it is reversed by express |egislation

In view of the difference of opinion between ourselves
on the constitutional validity of the first ordinance, and
on the effect of it on the status of the concerned teachers,
the matters nay be placed before the Hon'ble the Chief
justice of India for constituting a |arger bench




