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, IN THE' SUPREME COURT OF INDIA
CIVIL ORIGINAL JURISDICTION
WRIT PETITION (CIVIL) NO. 104 OF 2015
Anoop Baranwal : ~ ..Petitioner
Versus |

Union of India o ..Respondent

COUNTER AFFIDAVIT ON BEHALF OF THE RESPONDENT
I, Shri B.M. Sharma aged about 56 years presently
working as Deputy Secretary to the Govt. of India,
Ministry of Law and justicé, Legislative Department, .
Shastri Bhawan, New Delhi, do_ hereby solemnly affirm

and state as under:-

1. vThat I am working as Deputy Secretary to the‘
Govt. of India, Ministry.of Law and justice, Leégislative
Departmént, 'Shas.tri Bhawan and in .my official
capacify, I am fully conversant with . the facts and
circumstances of the case. I am cbmpetent to swear

this affidavit on behalf of the ansWering respondent.



- !
Ay

2

2. That I have'gone through the contents of the
present Writ Petition filed by the Petitioner and have
understood the'same..'I have a.isq perused the records
pertaining to the case, and I am filling this affidavit in

reply on the basis ofi the knowledge derived by me after

‘perusing the records.

3. That, save and except those, -Which are matter of
record, all the a\}erments statements and submissions
made by Petitioner in the abovementioned Writ Petition
are, until and unless specmcally admitted are denied
by the answering respondent. The answering

respondent craves leave of this Hon'ble Courtyto file a .

further detailed affidavit or affidavits if the situation so

. warrants or this Hon'ble Court so requires.

4. That the present Writ Petition has been ifiled by

the Petitioner praying inter alia to:-

(i) . issue a writ of mandamus or an appropriate writ,
-order or direction, commanding the 'Respondents
to make law for ensuring a fair, j‘uist. and
transparent process of selection by constituting a

neutral and  independent collegium/section
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(i)

(i)

(iv)
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committee to recommend the name for the
appointment of the. member to the Election
Commission under Article  324(2) of the
Constitution of India: |

issue a writ of mandamus or an appropriate writ,
order or direction constituting an interim neutral

and independent collegiums/section committee to

recommend the name for the appointment on the -

vacant post of the member to the Electioﬁ
Commission;

issue a writ of mandamus or an appfopriate writ,
order or direction, commanding the Respondents
to decide the petitioﬁ of the petitioner datéd
03.12.2014 for making a law for ensuring a fair,

just and transparent selection process by

‘constituting a neutral and independent collegiums

/section committee to recommend the name for
recorﬁmending the names for member to the
Election Commission;

pass any other or further -orders as. may be

deemed fit and proper in the circumstances of the

~case; and /
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(v) awards cost of this petition.

5. Mr. Prashant = Bhushan, Advocate' vide
Interlocutory 'Application . dated 08.07.2015 has

requested this Hon'ble Court that prayer clause in the .

- above said petition. may be substituted by the

following:

“In the light of the facts advanced and authorities
cited, this Hon'ble Court may be plea'sed.:.

1. To issue an appropriate writ, direction vor order to
the ReSpondent to impiem’eht an independent and
transparent system ’for appOintment’ of members
of the Election Commission on the lines
recommen.ded by the Report of the Committee on

.‘Electoral Reforms of May, 1990, formulated by the
Ministry of Law and JUst.ice, Government of India, |
the Report of the Second Administrative Reforms
Commission, Government of India and the Report
of the Law Commission of India on Electoral

Reforms of March, 2015; and /or
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2. To pass any other order deemed fit in the

circumstances of the case."

6. I submit that at present there is no vacant post of
Chief Election Commissioner/Election Commissioner.' I
further submit that the Chief Election Commissioner

and other Election Commlssmners (Cendition or

| Serwce) Act, 1991 [No.11. of 1991] provide for the

- matters connected to the Chief Election Commlssmner |

and - Election Commiesioners Artlcle 324 of the
Constitution of India contemplates the prov15|ons of

appomtment of the Chief Election Commissioner and

Election Commissioners. The process and the procedure

- for appointment of the Chief Election Commissioner and

Election Commissioner is as per the constitutional and

statutory provisions.

7. 1 further submit that presently the appointment of

Chief Election Commissioner and Election

_Commlssmners in Election Commission is made as per

the pr'OVISlOI"IS of Article 324(2) of the Constltutlon of

India and Government of India (Transaction of
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‘Business) Rules 1961 made under clause(3) of article

77 of Constitution qf India and nature of cases
mentioned against SI.No.22 of the 3™ schedule to the
said Rules and Rule 8 thereog-}.-::I further submit that
according to these Rules, appoi"f';fment of Chief Election
Commissioner and Election \Cor.nmissioners requires the
approval of Hon'ble Prime Minister and the President of
India. Therefére the process and procedure for
appointment of the Chief Election Commissibner and
Election Commissioners is as per the provisions vof the
aforesaid consfitutional and statutory provisions. This

procedure of appointment is in existence for long

" period.

8. I further submit -th'at regarding recommendations
of the Committee/Commission relating to chahge in the
present sySten;l of ap‘pointment‘to‘the post of Chief
Election Commissioner and other Election
Commissioners, it is préfogétive of the Government to'

accept such recommendations or otherwise. Further

| making legislation on any subject is the prerdgative of

Legislature only based on the overall requirement.
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Existing system for appointment to the post of Chief
Election Commissioner and other Election
Commissioners is working smoothly. Further Election
Commission. s-ince its establishment is working in a free
and fair manner. I further submit that the subject
matter agitated 'through this Writ Petition is purely
policy matter and the same is in exclusive domain of

the legislature and is not a justiciable matter.

9. I further submit that in the year 2012 a reply on

“similar subject was given to Shri L.K.Advani, Member of

Parliament and Shri Gurudas Dés Gupta, Mem'ber of
Parliament by the then Hon'ble Prime Minister
Dr.Manmohan Singh and the department was of the
view that any change in the ‘procedure for appointment,
resignation and removal of the Chief Election
Commissioner and other Election Commissioners as
suggested would require discussion with other political
parties and can be taken up with 'the other agenda for

Electoral Reforms.
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I, therefore, submit that in view of the facts stated
and smeissions made herein above, the present

Special Leave Petition is liable to be dismissed.

DEPONENT

VERIFICATION:

- I, the above mentioned deponent, do hereby verify that

the facts stated in paragraphs 1 to 3 of the Counter

Affidavit are true to my personal knowledge and the

facts stated in paragraphs 4 to 9 of the Counter

Affidavit are true to record maintained in my office and |

the submissions made therein are based on legal advice

which I received and believed to be true. l

Verified at New Delhi on this day __ day of

'Oct-ober, 2015,

l

DEPONENT



IN THE SUPREME COURT OF INDIA
(CIVIL ORIGINAL JURISDICTION) '
, (UNDER ARTICLE 32 OF THE CONSTITUTION OF INDIA)

LA. NO. ____ OF 2015
IN

WRIT PETITION (CIVIL) NO. 104 OF 2015

IN THE MATTER OF:
ANOOP BARANWAL

......PETITIONER
VERSUS
UNION OF INDIA '

!

...... RESPONDENT

APPLICATION FOR PERMISSION TO AMEND THE
PRAYER OF THE WRIT PETITION

To ,

HON'BLE THE CHIEF JUSTICE OF INDIA
AND HIS COMPANION JUDGES OF THE
SUPREME COURT OF INDIA

The Humble application of the Petitioner above named

MOST RESPECTFULLY SHOWETH:

1. That the present writ petition is being filed seeking
transparency in the appointment of the members of the
Election Commission of India formulated under Article 324 of

the Constitution thereby ensuring its independence from the

Executive.

2. That all the facts leading to filing of the present
aplpli(_:ation has been set ou;t in detail in the accompanying Writ
Petition and the same are not being repeated herein for the
sake of brevity, The petitioner craves permission to rely upon

|



the contents of the writ petition, Jg

3. That the Petitioner seeks to amend the prayer clause of the
Writ Petltlon to the effect that it may be substituted by the

following:

“In light of the facts advanced and authorities cited, this

Hon’ble Court may be pleased:

1. To issue an appropriate writ, direction or order to the
Respondent to implement an independent and transparent
system for- appointment of members of the Election
Commission on the lines recommended by the Report of the
Commlttee on Electorlal Reforms of May 1990, formulated by

the Ministry of Law and Justice, Government of India, the

Report of the Second Admmlstratlve Reforms Commission,

2015 and/or

2. To pass any other order deemed fif in the circumstances of

the case.”
PRAYER

In the above cir cumstances, it is most- respectfully prayed that

this Hon’ble Court may graciously be pleased to:-
o

a)  Allow the Petitioner to amend the prayer of the writ

0 petition to the effect mentioned above;

(b). Pass such other or further order (s)'as this Hon’ble Court
. may deem and fit in the peculiar facts and cnrcumstances of the
case in favour of the Petitioner.
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AND FOR THIS ACT OF KINDNESS THE PETITIONER AS IN DUTY

BOUND SHALL EVER PRAY.
FILED BY:

fmmff K

, ' , PRASHANT'BHUSHAN
Dra’wn On: 8 /7/2015& ADVOCATE FOR THE PETITIONER
Filed On: s|3/7/2015
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IN THE SUPREME COURT oF IN'DIA.
CIVIL ORIGINAL JURISDICTION
l.ANo, OF 2015
IN
WRIT PETITION (CIviL) No. 104 OF 2015
IN THE MATTER OF

ANOOP BARANWAL ... PETITIONER
- Versus

UNION OF INDIA ‘ ... RESPONDENT
AFFIDAVIT

[, Anoop Baranwal » S/0 Shri Madan Mohan, R/o B 34, Badri Awas,
Teliyaganj, AHahabad-211004, Uttar Pradesh, presently at New Delhi

application, any data/matérial./mformation which may enable
this ceurt to form an opinion whether o entertain  thig

|
" Verified at New Delhi on thig %ﬁ)day of July 2015
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IN THE SUPREME COURT OF INDIA
CIVIL ORIGINAL JURISDICTION
WRIT PETITION (CIVIL) NO. 104 OF 2015
~ Anoop Baranwal : ©.Petitioner
| Versﬁs

‘Union of India ..Respondent

A

,:-'- COUNTéER AFFIDAVIT ON BEHALF OF THE RESPONDENT
.:"-I, Shri B.M. Sharma aged about 56 vears presently
::sllworking' as Deputy Secretary Eo‘the Govt. of India,
:“’Mi,nistry of Law and justicé, Legislative Department,
Shastri Bhawan, New Delhi, do‘ hereby solemnly affirm

2

and state as under:-

1. That I am wo‘rki‘ng as Deputy Secretary to the
. Govt. of India, anistry of Law and justice, Legislative
Department, Shastri Bhawan and in nﬁy official
capacity, I am fully conversant with the facts and
-"'circ:umstahces of the case. I am competent to swear

this affidavit on behalf of the answering respondent.
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2. That I ha\)e gone through the contents of the

~ present Writ Petition filed by the Petitioner and have

understood the same. I have also perused the records

- pertaining to the case, and I am filli'ng this affidavit in
reply on .the basis of the know‘ledge derived by me after
perusing the records. |
"3. That, save and except those, which are matter of

. i . .
‘recCord, all the averments, statements and submissions

rﬁade by Petitioner in the abovementioned Writ Petition

are, until and unless spveciﬂca!ly admitted, are denied

--'by the answering respondent. The answering

respondent craves leave of this Hon'ble Court to file g

l
further detailed affidavir or affidavits if the situation SO

~ warrants or this Hon'ble Court so requires.

4.  That the present Writ Petition has been filed by

. the Petitioner praying inter alia to:-

(i) issue a writ of mandamus or an appropriate writ,

order or direction, commanding the Respondents

tp make law for ensuring a fair, jdst and

transparent process of selection by constituting a
- n _

neutral  and  independent collegium/section



(i)

(i)

| (iv)

committee to recommend the name for the
appointment of the member to the Election
Commission uhder Article  324(2) of the
Constitution of India:

)]

isste a writ of mandamus or an appropriate writ,

‘order or direction constituting an interim neutral

and independent collegiums/section committee to
recommend the name for the appointment on the -
vacant post of the me'f!nber to the Election
COmmission;

issue a writ of mandamus or an appropriate writ,
order or direction, commanding the Respondents
to decide the petitioﬁ of the petitioner dated
03.12.2014 for making a law for ensuring a fair,
just and transparent selection process by
cons'tituting a neutral and independent collegiums
/section committee to recommend the name for

recommending the names for member to the

Elec.tion Commission;
pass any other or further orders as may be

deemed fit and proper in the circumstances of the

~case: and /



(v) awards cost of this petition.

5. Mr. Prashant | Bhushan, Advocate vide
Interlocutory  Application . dated 108.07.2015  has
requested this Hon'blé Court that prayer clause in the .
above said petition may be substituted by the
| follqwihg:
‘:‘In the light of the facts advanced and authorities
| Cited, this Hon'ble Court may be pleased:
1. 5l To issue an a.ppropriate‘ writ, direction or order to
| the Reépondent to impiement an independent and
transparent system for appointment of members
of the Election Commission on the lines
recommended by Jthe Report of the Committee on
Electoral Reforms of May, 1990, formulated by the
Ministry of Law and Justice, Government of India,
the Report of the Second Administrative Reforms
Commission, Government of India and the Report

of the Law Commission of India on Electoral

Reforms of March, 2015; and /or
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2. To pass any other order deemed fit in the

circumstances of the case."

6. I submit that at present there is no vacant post of
~ Chief Eleétion Commissioner/Election Commissioner. I

Tfurther submit that the Chief Election Commissioner

i

.and other Election Commissioners (Cdndition or
“..Servicei) Act, 1991 [f\Jo.lluof 1991] provide for the
-.4'-: matters connected to the Chief Election Commissioner
-.and Eléction Commissioners. Article 324 of the
'i:"Constitution ,of India contemplates the provisiohs of
'_'appointment of the Chief ElectidnECommissioner and
Election Co:mmissioners. The process and the procedure

- for appointment of the Chief Election Commissioner and

Election Commissioner is as per the constitutional and

.statutory provisions.

7. 1 further submit that presently the appointment of

- Chief Election Commissioner and Election

~,,._Comm|ssmners in Election Commission is made as per

the prowsmns of Article 324(2) of the Constltutlon of

India and Government of India (Transaction of



Business) Rules 1961 made under c!'ause@)”of article
.7.7 of Constitution of India and nature of cases
mentioned against SI.No.22 of the 3™ schedule to the
said Rules and Rule 8 thereof. I fUrthef submit that
according to theseﬂ Rules,.ap'pointment of Chief Election
Commissioner and Election _.Co'mmissioners requires the
approval of Hon'ble Prime Minister and the President o-.f
India. Therefore the proc.ess and procedure for
appointment of the Chief Election. Commissioner and
Electioﬁ Commissioners is as per the provisions of the
aforesaid constitutional and statutory provisions. This

procedure of appointment is in existence for long

period.

l

8. 1 furthér éubmit'that regarding recommendations
of tﬁe Committee/Commission rela,ting'; to change in the
present system of appointment to the post of Chief
Election Commissioner and other Election
Commissioners, it is prerogative of the Government to
acc'ept.such recommendations or otherwise. Further

making legislation-on any subject is the prerogative of

Legjslature only based on the overall reduirement.
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vExisting system for,appointment to the post of .Chief
' Electio‘n Commissioner and .  other Election
Commissioners is working smoothly. Further Election
Commission‘ since its establishment is working in a free
and fair manner.- I further submlt that the subject
matter agltated through this ert Petition is purely

$

policy matter and the same is in exclusive domain of

-the legislature and is not a justiciable Mmatter,

9. I further submit that in the year 2012 a reply on
'SImllar subJect was glven to Shri L.K. Advam, Member of
Parliament and Shri Gurudas Das Gupta, Member of
Parliament by the then Hon'ble Prime  Minister
Dr.Manmohan Singh and the department was of the

vxew that any change in the procedure for appomtment
reSIgnatlon and removal of the Chief Electlon }
‘ Commlssroner and other Election Commlssnoners as
suggested would require discussion- with other political

parties and can be taken up with. the other agenda for

Electo ral Reforms,




I, theréfore, submit that in view of the facts stated
and submissions made herein above, the present

Special Leave Petition is liable to be dismissed.

s e DEBONENTH

Depuly Searotiry (Admn.)
I LB /"'r\v-'. ol india
f‘lf\! oY T e

M wtr y f>f L see 24 dushce

'VERIFICATION: (e i i S

I, the above mentioned deponent, do hereby verify that
the fa'cts stated in paragraphs 1 to 3 of the Counter
Affidavit are true to my péersonal knowledge and the
facts stated in. paragfaphs 4 to 9 of the Counter
Affidavit are true to record maintained in my office and
the submissions made therein are based on legal advice

which I-received and believed to be true.

Verified at New Delhi on this day ___ day of

October,-2015. |

NG

(gt q~,—¢D£P/ 1MA)

s wufag (nvrrnq)
Doeputy Secrolary (Admn.) -~
HIRE qi:\u/r ovt. of India

Py 2Ty S eArEa
Mitmpstry of L ove Y4 Jusltlice
(ﬁlwr\'vﬂ FARITTT S s istan e Loptt.)
v M §t LI T
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PetitionNo.17959 of 2012, - The petition before the High Court

R

s

“sought direction for exercise of power, under  Section 21 of the

. Chartered Accountants Act, 1949 (‘CA Act’) to initiate 'investigatioh

algainst Multi-Natignal Accqtmting' Firms (MAFs) and indian
Chartered Accountancy"Firms (lCAFs') having arrangement with

such MAFs for breach of Code of P-rofessi-onal Conduct under the CA

.

f‘c“t and also to téke ﬁenal action b’y" way of canceliatfon of
_per:mirssion granted to them by the Institute of Chartered
.Accountants;c.n‘ India (ICAl). ‘{Sinte the issue raised in Writ Petition
(Civil) No.99i of 2013 is identical, both the matters have been -
heard togeth?ér. In tihe Writ Petition, some other connected is‘sues

have also béen raised to which reference will be made in due

course.
The issue

2. The issue raised in the appeal arising out of Karnataka High - N
Court Judgmént and the Writ Petition filed directly in this Court is:

Whether the MAFs are oberating in India in violation of law in force

- in a clandestine manner, and no effective steps are being taken to

enforce the séid law: If so, what orders are required to be passed

to enforce the said law.
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3. Briefly, the averments in the High Court writ petition are: The

MAFs are Hlegaily opérating in India and providing Accounting,

Auditing, Book Keeplng and Taxation Services. They are operatlng

"with the,. helo of ICAFS illegally. Operations of such entities are,

inter alia, in vnolatlon of Sectlon 224 of the Companies Act, 1956,

A At pm e e

Sections 2’% and 29 of the CA Acr the Code of Conduct laid down.

v v s

ey

by the iCAl _ Reference has been made to the Report dated 15%
September, 2003 o.f. Study Group. of the ICAl on the subject
(hereinafter feferredg to as ‘Study Group Report’). The Study Group
was constituted by the Council of the ICAI in July, 1994 to eXa:ﬁine
attempts of MAFS to operate in India without formal registration
with the !CA.I and without being ‘'subject to any discipline and
control. This Was in the n/ake of liberalization policy and signing of
GATT by india. It was noteo that the bodies corporate formed for

management consultancy services were being used as a vehicle

for orocunng ;orofessmnal wor!\ for sister firms of Chartered

Accountants (CAs). Members of ICAl were assomaung with such .

bodies as Directors, Managers etc. to provide escape route to

MAFs. CA functions r'nus'_t_ b'e'discharge_d by animate persons and

e
.

nhot in anim bodies.

LN,

brvy



4. The concerns of various segments of CAs noted by the S'tgdy
Group afe :

\’;(/éj Sharing fees with non-members;

(b)  Networking and consolidation of Indian firms;
(e)  Need to review the advertisement aspect;
(d)  Multi disciplinary firms with ather professionals;

2 (e)  Commercial - presence of multi-national
' accounting firms; A

(D Impact of similarity of names between
accountancy firms and MAFs/Corporates engaged
in MSC-Scope for reform and regulation,f

(g) Strengthening knowledge base and skills;

(h).j Facilitating growth of Indian CA firms & Indian
. CAs internationality;

(i) - Perspective of the Governmeht, corporate world
- and regulatory hodies and role of ICAI in shaping
. the view; :

() Introduction of joint audit system;

(k) ' Recognition of qualifications under Clause (4) of
. Part | of the First Schedule to the Chartered
- Accountants “Act, 1949 for the purpose of
: promoting partnership with any persons other
. than the.CA in practice within India or abroad:

(1) : Review the concept of exclusive areas for the
i keeping in view the larger public. interest
. involved so.as to include internal audit within it;

(m)  Conditionalities prescribed by certain financial
Institutions/Governmental  agencies insisting
-appointment  of select few firms  as
:audjtors/concurrent auditors/consultants for their
.borrowers."”



5. The -'Study Grou'p considered whether goal should be to focus

on ethics or:’ growth of the profession with Code of Ethics being-

guiding pomtsmand not barriers. Further lssues were what should
be the reguletory reglme, whether networkmg could be aliowed to
benefit indian CAs; whether MAFs may be required tovfurnlsh
. particulars’ ajboAut their ownership, persons responsible and other

- financial particulars it was noted that the Code of Ethlcs under

First Schedule to the CA Act proh|b|ts sharlng of fee with persons

e

other than ;mem‘bers of the ICAL Only cost for obtammg'

N ——

assistance/advice to international affiliates could be given. indian

Firms with tntem_ational Affiliates (IFIA) may be required to adhere
to bench marnk in reggard to audit procedures, quality standards etc.
Decision _mal%ing and real' control should be with Indian firms.
i\lumber of audits dua each'partner should be fixed. Mentioning of
afﬁhatlon with - ahy person not member of ICAI may amount to

e,
""‘"‘--——~.’--~—--- — N
SRS

advertising which was not permissible. it could be perm'itted it

entities were registéred with ICAL. It was also suggested Lhat

concept of Multi dlSClpllnary ﬁrms was. required to be explored for
rendering integrated service with suitable safeguards. St_eps to
upgrade knowledge were also suggested. Howe\lei‘, it was

“sugfges'ted that commercial presenceé of MAFs should not be

" n



allowed de facto or de jure. Reference was made to Surbanes

- Oxley Act, 2002 in USA méking a foreign public accounting firm -

preparing audit report to be. accountable to the Public Company

Accounting Oversight Board and the Securities and Exchange

. Commission. Thus, MAFs could not be-allowed without l‘égist~ration

with ICAl.  Non Indian CAs should-not authenticate any financial

statement of any Indian - entity. MA'FS",claim to- provide audit

- services through affiliates amounts to ‘indirect entry in India

without requisite reciprocity for Indian ac'cduntancy firms. [t was
SLJgéested that even where MAFs affiliate with iIndian CA, same

brand should: not be allowed as in other ‘services. Use of name

~identical to . MAFs vyés brand building exercise which gave

impression that Indian CA firm was not indepeident. Separation of

identity was ia must. Use of statutory visiting cards etc. mu5t

At e v
N —

display sepa:ra'tion of identity.  Under collective label of

e e e
et e e = e et s e —

management consultancy services, CA- services should not be

 allowed as Code of Ethics for audltors cannot be enforced in this

\

manner. Audu cannot be done in non professnonai way.

Advertlsement and oubllcmy was harmful to the cause of the

profession so that user relles only on real worth of services. It is

“further noted that though the CAs are not allowed to share fees or

[ O—
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profits with ényone other than a member of the institute, some of

- the members were lending their names to the MAFs who are

non—members and enabling them to-illegally operate in the field of "~
Chartered At:_countafncy'and sharing feee and profits with them._

Indian CAs have not beeh'provide,d reciprocity in the countries to

- which the MAFS belong as per-Section 29 of the CA Act,

‘6. Reference has also been made to a report on operatrons of
MAFs in lhdra dated- 29 July, 2011 submrtted by Expert Group of
the ICAI (for ehort Expert Group Report) in the wake of the ‘Satyam
Scarh' and d;ecisions of the. ICAl laying down the Code of Conduct.

The Expert Group l-\eport noted that the MAFS are renderlno
services whrch are rendered by the CAs in terms of Section 2(2) f
the CA Act such as accountancy, audltm_g, professional services
about matters of accounting .procedure, presentation ~or
certiﬁcation .'of financial facts .or data. The MAFs are
corporates/jurioioai persons‘ ' Théy solicit profeseional work in
international brand name. .'They have registered indian CA firms
with ICAl with the sanoe prand names \rr/hiCtr are their integral patt.
There is no regul.atory regime for their'accountabitity. Thus, the
principle of reciprocity under Section 29 of the CA Act, Section 25

prohibiting corporates from chartered ‘accountancy practice and



Code of Ethics prohibi,’ting .advertisement and fee sharing are

flouted. The MAFs also wo!ate FD! Dolncy in the field of accognting,

- auditing, book keeping, taxation “and legal services. Detailed

reference to the said report will .be made in the later part of the

judgment.

~The stand of the ICAl in Lhe form of a status report filed before

- the High Court is that 161 olt of 177 ﬁrms were examined by the
- High Powered Commlttee in pursuance "of report of the Expert
- Group dated 29 july, 2011 with regard to alleged violations and

 some of the cases were referred to the Director (Discipline) for

further action. Remaining 10 firms were ii. the process of being .

examined. Thus, the ICAl has already taken-action on its partl.

8. The High Court observed that in view of the stand of the ICAl,

no further action was necessary and disposed of the writ petition.

9. . In the writ petition filed directly in this Court, apart from the

_averments :*note'd ‘above, it has heen stated that

PrlcewaterhouscCoopers PrlvaLe L:m;ted (PWCPL) and their neLwork
audit firms operaung in !ndla ‘apart from other v:oiatloms have

mduiged in v:olatlon of Fonelgn Direct Envestmem (FDI) policy,

e e b mam o e S e S S TRy



I(&,‘

AT e s

(FEMA) Wthh leqwres mvesugatxon Firms operating under the

brand name or PWCPL received huge sums from abroad in v:olatlon

.

of law and applicab!e policies b_ut. the concerned authorities have

failed to take appropriate action, M/s. Pricewater House, Bangalore- =

was the Auiditor of the.erstwhile Satyam Computer Services
Limited '(Satyram) for mere'th_an eight years. but failed to discover

the biggest .accounting scandal which came to light only on

‘confession oi‘ its Chairman in January, 2009. The said scandal

attracted peréwalty of US Dollars 7.5 Million (apprex. Rs.38 crores)
from the UYESA.Regalatore. apart from other sanctions. Since
certrﬁcatlon by Audrtors is of great lmportance in the matter of‘
payment of: subsrdles, expcfc incentives, grants, share of
government revenue and taxes, sharing of costs and profits in PPP

(Public  Private Par’cnership) contracts  etc., oversight = of

' professionals engaged in such certification has to be as per law of

the land. Aceordingly,. even though investigation was sought by |
the petitioner vide letter dated 1% July, 2013, no satisfactory

investigation has been done,

10. PwCPL is the brand under vvhlch member firms of

PrlcewaterhouseCoopers International Limited, U.K. (PwCIL), an .
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:ngilsh prlvate company provides professional services in respect

of audlt tax and advxsory ser\/lces PwC India’ firms are network

member firms of the PwCiL There are 10 Audit Firms namely Price

Waterhouse (PW), 'Lovelock and Lewes (LL), Price Waterhouse
Bangaloré,_ Price.Waterhouse & Co. Bangalore, Price Waterhouse &

Co. Kolkata, Price Waterhouée Delhi, Price Waterhouse & Ca. Delhi,

Price Waterhouse & Co. Chennai, Dalal & Shah Mumbai and Dalal &

Shah Ahmedabad, besides a -pri'vate -limited company, hamely

PwCPL, who are coli.ecti-v-e,iy referred to as “PwC India” ﬁrms!and

- who operate' from various metros including Delhi. Their clients

include Government- departments, Public Sector organizations,

~ministries for which huge payments are made to them. They are

- engaged in auditing/certifying statutory compliances. They have

violated For'eign Direct Investment (FDI) "Policy, RBI master

circulars, FEMA Act and Rules. According.to Notification dated May

3, 2000, Undér Section 47(2)(h) of FEMA Act no person resident

- outside India can make investment by way of contribution to the

capital of a firm or a proprietary concern or any association of
persons in India without permission of the RBI. In violation of the
said provision, PwC India entities received Rs.240 crores in

Financial Year§2-010--2-011; The Chairman of PwC India confirmed
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thé receipt bf funds from- Global Network. Receipt of Rs.22.90
crores in 'thé Financial Year ended March, 2010 is reﬂected in the

balance sheé’c and profit and loss account of the PwCPL. Receipt:of

- Rs.7.97 trorés is reflected in the balance sheet and profit and loss
~ account .of balai & Shah, Mumbai. This apart, approximatéiy. s
- Rs.210 croreés was received by PwWCPL, Price Waterhouse (PW) and

. Lovelock and Lewes (LL). However, no action was taken for receipt -

of these sums in violation of faw. A sum of Rs.41 crores was

‘received byEPrice Waterhouse & Company, Kolkata to acquire

another audi%t firm, Dalal & S‘hah,\‘ Mumbai through a circuitous

route by givigng/intérest free loans to its four partners to enable
them to invést the said amount in Dalal & Shah, Mumbai in-

viclations of the RBI Guidelil;es, FEMA policy and ICAl Regulations.

11. There is élso vioglation of Companies Act.. !nsurénce premium
has been paici;! by three firms of PwC for beneﬁt of other member
firms which is illegal. ,LoveAlock and ‘Lewés (LL), a member firm of
PWC india.fai.le'd to point out-the high level of NPAS, in its audit
report, resulting in Global Tfust Bank {GTB) .beinlg forced to me}ge
with Oriental Bank of Commérce in 2004. This happened due to

accumulated ‘losses of GTB. LL was also found guilty of
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manipulatiné share. prices and falsification of accounts by Serious
Fradd Investfigati'on Office: (SFIO). PwC has been found guilty of

accounting scandals outside India.

12. After making the above‘averments, the petition suggests tnat.
falsification of accounts s'h‘ould be made a non-bailable offence to -

ensure effective governance and to avoid potential loss of revenue

to the'public exchequer. An independent regulator should be

appointed for the auditors. Prayer.has been made for in'vestiga'tiqn
into the above allegations against thé PwWCPL and their network

Audit Firms operating in India sharing the brand name of PwC.

13. To sum up, the case of the petltloners Is:

T T
//

r The MAFs violate provnslons of Sections 25 M

\//
and 29 of the CA Act, the Code of Conduct

Elald down by the ICAI, Companies Act, the
FDI Policy as highlighted in report of the
EStudy G_roup. of the ICAlI dated 15" .
ESeptember, 2003 and the report of the |
E'Expert' Group of 't'he_ ICAI dated 29% july,

?2011. Regulatory framework was'required
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s

. through PwC, Kolkata to acquire Dalal &

to be re-visited to cover the gap in the
existing regﬁlatory framework and challenge
on accouﬁ’c of ope’rati'ons of MAFs as noted
in the said reports. Audit functions were
required to' be separated with a separate

- oversight body.

CPWC "S'ervi.ce's BV, Netherlands in violation of

" law, made investment of Rs.41.42 crores

c

 Shah; Mumbai which is an audit firm through

a circuitous royte by giving interest free

| loans to its partners allowing them to invest
the said amount with Dalal & Shah, Mumbai.

"This is clear offence under the Benami

13

| Transaptions (Prohibition) Act. it is also an .

(iii) .

:'offencie under the FEMA, the Chartered

Accountants Act, and RBI Master Circulars.

Th_e PwC Services, BV Netherlands remitted

Rs.240 ¢crores 'to various PwC entities in

.India for ‘enhancement of skills’. Payment

of Income Tax on the said amounts does not



- shows that the foreign compahy has control

. running chartered accountancy business in

India and also getting its return on the said

amount.

- There is falsification” of accounts with regard
to insurance premium for a 280 crore policy:

~by PWC firms in India in violation of

Companies Act, 1956. °

PwC is reSbonsibl_e for the violations by

Satyam scam, failure of the Global Trust

Bank (GTB) and UB Group: (Kingfisher

- Airlines) for which action ought to be taken.

“SFIO and CBI have found PWC guilty. Still,

fand have been awarded Government
‘contracts such as GST Suvidha Provider for
'GST Network, cons'ultancy contract by the

‘Kerala Goveinment for preparing master

14

- legalise the remittance. The remittance

" over Indian Firms and is thus indirectly |

‘the PwC firms have not been prosecuted -



plan to connect Kochi with industrial corridor

. of south India. _

@

14. The prayérs of the petitioners on above basis are:

(2)

. (b)

| (c)

()

(e)

(1)

ICAl must take immediate action

‘for deregistration of these firms in

terms of their own report of 2011
which they had themselves

accepted.

These audit firms ought to be
prosecuted for offences under the
Chartered Accountants Act, 1949.

PwC firms ought to be prosecuted
under FEMA, 1999 regarding the
payment of Rs.240 crores and
Rs.42 crores by the ED.

.PWC Kolkata firm and partners

need to be prqsecuted. under the
Benami Transactions (Prohibition)
Act.

- Investigation.and action on part of
" ICAlI and Ministry of Corporate

Affairs with regard to the
falsification of accounts and wrong
accounting of the insurance policy
of Rs.280 crores that was utilized
by PwC Bangalore without paying
any premium.

A CBIl investigation into the receipt
of Rs.240 crores so that the real
purpose of such receipts is known
and necessary action may be
taken.

15



16

E—Iﬁi_@,h P@weré@ Committee Expert Group Report dated 29%
July, 2011 |

15. Inits repért déted 29thjuly, 2011 on Operation of Multinational |
Network Accoﬁnting Fi_.rms_‘ (MAFs) in India, the expert group

constii:u'ted'by'the'!CAi examined the issues concerning operation of

MAFs in india. The group was constituted in the context of

corporate fraud of high maghitude'%evealed by the statement of

Chairman of. Satyam. '_Th‘g ICAI -sought curbing of undesirable
activitiés/operations of MAFs. .The Ministry held a meeting w‘ith- the
representatives of the ICAIl to identify the issues. Thereafter, the -
following issues were referr_ec{ to, the ‘Expert Group ‘by the High -

Powered Committee of the ICAI: .

“ta) Manner in which certain Indian CA firms,
hold out to public that they. are actually
" MAFs in India, the manner ‘in which
assignments are allotted, determination of
nexus/linkage. The representatives of-
‘certain Indian CA firms carry two visiting
:cards qne of Indian CA firm and another of a
multinational _entity. They represent the
-multinatipnal entity and seek work for
:Indian CA firm. »

(b) :Name used by auditor in/his report - The
:basic question was whether the auditors of
M/s. Satyam had correctly mentioned the
‘name of their firm in the audit report.

(c) fTerms and conditions and cost payable for
use of International brand name - No
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(d)

(e)

)

international firm will allow its name to be

used by all and sundry. The question is
what is the consideration whether it is

" determined as a percentage of fee or profits
. and whether it is within the framework of
. Chartered  Accountants  Aci, 1949,
" Regulations framed, thereunder. Code of
* Conduct and Ethics.

‘Nature of exfra _beneﬁts accrued to the
~Indian CA firms having foreign aﬁ’v’/iation.

" How the MAFs placed . their foot in India -
i Long back in a meeting with RBI it was
- informed that the MAFs entered in India to
. set up representative offices. No
* documents “are available as regards the
. terms and conditions set out while granting
. them.. permission to operate in India.
- However, the RBI vide- its letter
. No.Ref.DBS.ARS.N0.744/08:91:008  (ICAl)/

2003-2004 dated 23™ March, 2004 inter

alia, mentioned that “RBI has not permitted

any foreign audit firm to set up office or to
; carry out any activity in India under the -
© current exchange control regulations.”

- Contravention of permission originally
" . granted by Governmént - What was the
: original permission given for these firms to
_enter into India and subsequently whether
. they- are adhering to the terms and
‘conditions of that permission? If
. contravention was found to take up with

Government/FIPB -  for  approaching

:Government or FIPB, ICAl must have
.information as to the nature of permission
‘given. As already mentioned, no
‘documents are available indicating the
. -nature of permission granted. What is the
-current position of- international trade in
:accounting and related services?. The
-opening up of accounting and related

services, can be linked to reciprocal o,oen/ng

“up by deve/oped countries.



" (g9) Additional powers required by ICAI to curb
-+ the malpractices - If under the existing
. legislation, ICAl does not have enough
- powers to curb this practice, whether they
. would: need more powers. A separate
- proposal for amendment of Chartered
. Accountants Act, 1949 has been sent by the
- Council to the Government seeking
- additional powers.”

16. It was.no.te'd -that some of the MAFs are active in India and are
rendering services which are provided by CAs without registration
with the Institute. Ce'ftain' M/-\IFS are corporate or juridical persons
with significant commercial presehté in India and are rendering
assurance services. The.y solfcit professional work ‘including audit
work by including international brahd hame in their name. With the
same brand names certain Indian CA firms v'vére registered with the
ICAL. They hold out to public that they are actually MAFs in India,
whereas to\ the ICAI they hold oQt that they aré purely Indian CA
firms having no reiat.ioh'ship.with foreign entities. The govemment
regulators and the ICAlI must ensure that such wrong impression is
not permitted.; Entities other than CAs in prac’uce should be
prohibited ﬂom prowdmg auditing and assurance services in
absence of theuf regulatlon‘under a law. Indian CAs are not getting
mutual treatmefnt in other -countries, while the MAFs continue to

operate in India ;through the Indian CA firms. Entities having similar
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hame as that of MAFS',. which entered thrdu:gh'automatic/FlPB route,
are réndering Chartered Accountancy services cont‘rary to the policy
of not permitting Foreign Direct lnvesfment (FDI) in the field of
éccounting, au}diting ahd book keeping services, taxation services
and legal ser\i/ices= The Institute requested the. Department of

Company Affairs to take the following action:

- “(i) - for reviewing the existing situation for
. ensuring reciprocal advantage in favour of
. the Indian accounting profession;

(i) . to take appropriate action against MAFs if
- found to be in violation including

: cancellat/on/revok/ng, withdrawal the
i permission already granted to such foreign
ent/t/es .

(iii)  to ensure that the non-compliance of the
: terms & conditions of  the perm15510n
granted by the Government to such MAFs /s
§ dealt W/th effect/ve/y,

(iv) ; to prohibit the MAFs/consultancy firms

. Which” have set up commercial presence

- either as a corporate entity or otherwise

" from defying the restrictions in terms of the

: Government policy both in Ietter & spirit;
.and .

(v) -~ to ensure that the names of the companies
_Which are same or similar to the names of

*MAFs should not be allowed to continue to
‘operate in India.” .

17. The Institute called for information from the indian CA firms

perceived to be.having international affiliations to examine whether
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they are funct;ioning within the framework of CA profession. The

exercise resulted i finding out 171 names of firms but the said

R —

firms were reluctant to submit copies of agreements with foreign

entities and tjheir tax returns. Certain CA firms submitted the

R SRR

documents by masking certain portions contained in their

.agreements, partnership deeds and assessment orders/income tax

returns claiining conﬁdehtiality and commercially sensitive nature of
the documents. Some of the firms did not give the details.

18. The group considered network groups as ‘A’ to ‘D’A» With
regard to ‘A’, it was observed that the multinational entity héd
permitted the participating ﬁims in the network to use the brand
name. The relationship between members and firms and how these -
are ‘governed from the same offices under. common management
and control was not disicio'se_d. The iinka'ge‘was clear from the data

disclosed on the website. Firms received financial grants from

non-CA firms contrary to the prohibition for the members of the

Institute to receive any part of profits froin nori-member of the
Institute. The networking firms have made remittances to a
multinational éj.ntity, sh‘aring their revenue purportedly towards
subscription feés, technology cost and administration cost efc.

However, the k}reak—ups of costs were not furnished. The cost
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excluded marketing, publicity and advertising which was not aliowed

as per the CA Act. The data was not furn'is'hed-to support the claim

that remittances are only in respect of such matters and not related

to the volume of business generated fhrough the efforts of the
rﬁultinational entities. ‘A total and full disclosure was not mede in
spite of repeated directions. The domain name used by all the firms
in the network évvas identical to the name of the multinational entity
which supporte the view that.they hold out that these firms were
part of internat;ional network. Some of theﬁrms operate from the
same premiseszfrom where their international afriliate also operates,
They share the same telephone and fax numbers. They share
human resources wrth other firms.  Articled Assistants are aléo

Shared Wlthout followmg the restrictions rmposed by the ICAL.

19.  With regaréd to group ‘B’, the multinational entity had executed

sub-licence agreements with.the indian firms. They stated that they

\—N_________A__‘_

are not sharmg thelr fees or proﬁts Wlth any multinational entity but.

relmbursement of costs relating to certain central facilities and
levies are made annually. The CA firms used name of the
international entity initheir E-mail IDs.  The E-mail ID and the

domain name re;'sembled the name of the muitinational entity. Thus,
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in the same -réwar:mer',:as in respect-of network 'A’ the CA firms in
network ‘B’ hoild out that they are part of the international network.
They_ghare saﬁqe pfemises, same telephone and fax number. They'
made remitténﬁces annually to the multinational entity sharing their
revenue with iﬁu‘ltinagfional entity which they have claimed to be
towards reimbp{srseme.nt of cost towards central f_atilities and levies.
They do not fprovio_le break-up which. may show that the cost

included marketing, publicity and advertising.

20. "The firms in the Network ‘C’ afe. élso using the MAF’s name as"

part of domain name i'n their E-mail IDs, which is displayed in the

visiting cards of the partners-of the firms.

21. Similar was the position with regard to Network ‘D’. The firms -
in Network ‘D" also used the name of multinational entity as domain

Name.

22. The Council has prescr_ibéd maximum limit for statutory audit
and tax audit which a member in practice'c'an undertake in a year. -

But, by sub-contrécting the work to other firms, the ‘firms are

-undertaking mare than the prescribed work leading to deterioration

- of quality of performance‘.



23. - The member firms are required to refer the work among
themselves. in respect of-some firms, kgfg_arral fee is payable and
receivable. Agreements also p‘rovided' for us.e. of namé and logo.
Payment/receipt of referral fee is prohibited as per code. of conduct

applicable toCiAs.

24, The groué noted that firms have names identical to the hames
of MAFs operéting in India but in absence of complete data, a
conclusive ﬁndi:ng could not be recorded as to violation of the CA Act
with regard to éharing.of fees or profits with non-members, securing
business throuéh solicitation/pdblicity- International affiliatiohs with
entities which do not follow the same Code of Ethics as applicable to
Indian CA ﬁrms vxtlate the level playing fiel d with other-Indian CA
firms. Control of the lndlan CA firm is eﬁectlvely placed in the

hands of non-members/companies and foreign entities.

25. Some of the observations in the report are:
~ L . .

77 4.2 The Council of ICAI has deliberated that some of
the MAFs are active 'in India and are rendering
services 'such as assurance services, taxation
services, : etc: normally provided by Chartered .
Accountants, without registration with thé Institute
and, without being subject to any disciplinary and
regulatory control on the ethical and independent
issues. Certain MAFs either as corporate and other
juridical personsiwith the Institute brand name were:
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given pérmiésibn by the other regulators/Government
for doing consultancy business in India. These

entities : have - established significant commercial

presencé in India ‘and "are rendering assurance

- services. These private limited companies in certain

cases solicit professional work including audits by
using the .international brand name and projecting
large experience, infrastructure and international
database including turnover, manpower size,
technical expertise and experience in other countries.
These private limited companies work under the
name ahd style/trade name/brand name of well
known MAFs and in certain cases also co-brand
multinational name with certain indian CA including
by making presentations and organizing mega public
programimes. In fact these firms and individuals
employ with them:. as Directors or partners or in other
capacity- and hold out to the public that they are
MAFs. In view of their well known brand and presence
internationally the corporate sector, the Government

- and the society at Iarge and sometimes even the

regulators carry a wrong lmpressmn as if these
private limited companies are in fact MAFs and the
services being provided by  these private limited
compahies are actually services' being provided by
such MAFs. :

4.3 Certain Indian‘ CA firms and private limited
companies associated with them hold out to public

. that they are actually MAFs in India whereas to the
- ICAl/regulators, they hold out that they are purely

Indian CA firms havmg no relationship with foreign
entities. s

4.4 1t is important for the Government, regulators
and the ICAIl to ensure that such wrong impression is

not permitted and all entities other than Chartered

Accountants in practice and CA firms should be
actually prohibited "~ directly or indirectly from
providing: auditing-and assurance services, as these
are required to be. regulated in the public interest.
The very objective of having the profession relating to



accountancy under specific Act - of Parliament, .
incorporating therein a strict disciplinary and ethical .

code was to ensuré that there is no dilution of the

professional standards and services are provided in a

regulated manner,

4.5 In certain cases, joint venture | agreements,

.MOUs, foreign collaboration agreements, shareholders

agreements, private equity participations and side
letters are exchanged between parties mandating
appointment auditors as prescribed by international
parent. -.In certain cases public sector undertakings,
Government  departments/Central and State
Governments advertise for various professional
services: wherein the basic eligibility requirement
tends t6é favour Multinational Network Accounting
firms or:other corporate entities. It has also been
observed that auditors have been replaced by Indian
CA firms networked with Multinational Network
Accounting firms apparently for no professional
reasons. ' :

4.6 The CAI has been pursuing with the accounting
bodies in different countries for recognition of its
qualification and relaxation for its members for entry
level requirements like appearance in certain papers
such .as: accounting, 'auditing as well as training
requirements giving due credit to the ICAl's
educational and training curriculum. In-addition, the
Indian  Chartered  Accountants face  various
invisible/non-professional barriers like visa, citizenship
and residency requirements, procedural impediments
to provide services in such countries. While the
Institute has been pursuing vigorously for recognition
of its qualification-for ensuring. level playing field for
Indian Chartered Accountants whereas the countries

“concerned are not showing a sense ‘of seriousness

and urgency which these matters deserve. Indian
Chartered Accountants are not getting a fair,
reasonable and mutual treatment which they deserve.
Since MAFs, in corporate or other form, are already
commercially present and operating in India on the



basis of‘holding out as MAFs/the Indian CA Firms and

private limited companies may be de jure owned and -
managed to Indian Chartered Accountants, whereas

de facto these are fully governed MAFs having
headquarters .in developed countries, who . are
denying: a’ level playing field to indian Chartered
Accountants in their country by the restrictions as

of India; accounting services favouring the Indian
accountants has been 'significantly reduced. In fact,
this has also adversely affected the bargaining
capacity. of the Government of India for Indian
accountihg profession under the ongoing negotiations
under the WTO/General Agreement of Trade in
Services-(GATS).

XXXX

4.8 However, it has been noticed that the entities
having similar hame as that of MAFs, which entered
through - automatic/FIPB  route for rendering
management consultancy services (as defined in CPC
865), are transgressing.the permission so granted and

~are rendering taxation’ services (CPC 863), auditing,

accounting and book keeping services (CPC 862) and

legal services (CPC 861). Instances brought to the

notice of the Study Team constituted by the Council in
April, 1995 and the Study Group constituted by the
Council in February, 2002 are placed at Annexure-lil.

- explained herein. As aresult the negotiating capacity -

Extracts taken from the website pages of some of the |

MAFs are given at Annexure-1V.

49 It s noted that as per the -policy of the

Government of Ihdia, Foreign Direct Investment (FDI)
is not permitted in the field of accounting, auditing
and book keeping services, taxation services and
legal services and no commitment had been made by
India for opening of such serVIces under the
WTO/GATS. However, some entities' were not only
providing services through’ their own establishment
(signifying their commercial presence i.e., Mode-3) in
India but also through service prowders in India



particularly for those services like auditing which
cannot be rendered by them under ‘Lhe relevant laws

of the country. _
XXX

4,16 The 171 firms from whom documents/details
were called for by and large furnished the documents
that were called for. However, certain CA firms have

.submitted the documents by masking certain portions
contained in their agreements, partnership deeds and

assessment orders/income tax returns claiming
confidentiality and commercially sensitive nature of
the documents. The financial details were asked with
a view to confirm compliance of these firms with the
code of ethics in regard to sharing of fees, inward and
outward ‘remittances, nature of expenses, financial
dealing with non-members, nature of payment, nature
of revenue sharing of fees belonging to non-members
and to identify activities not permitted within the
framework of the Charteréd Accountants Act, 1949,
other laws including Foreign Exchange Management
Act, 1999 and Foreign Contribution (Regulation) Act,
1976, Code of Ethics and Conduct. Masking/omission
of certain portions was construed as non-compliance

. with the:directions of the Institute, and such firms

which had masked certain portions were asked to
additionafly submit copies of their financial
statements i.e. Income & Expenditure Account and
Balance Sheets or Statement of Affairs inciuding tax
audit reports for the last 3 years. However, these
firms, instead of submitting unmasked and complete
information, had -been questioning the logic/reasoning
behind askmg such data, which according to the firms
are commercially sensitive/confidential. Despite
reminders, some of the firms had not submltted
unmasked/comp%ete detalls

XXX

5A.8 ,Obseirvatic)ns :



(i)g The multinational entity -has grantedi

permission to the participating firms-in the network to

use the rand name. This is notwithstanding the fact .

whether:the firms have signed the License Agreement

with th{e entity or not. The relationship between °
members and firms how these are governed from

same offices under common management and control
is not disclosed. Thé data disclosed on the website,
however, clearly brings out the linkage.

(ii) Though some of the participating firms in

the Network ‘A" have not signed, the Verein document

of Name License Agreement vyet while making
remittances to the multinational entity, the revenue
of the entire network is taken into account.

(iii) * The Verein document makes a mention of

Supplemental  Regulation but while submitting

documents to the Institute the firms in Network ‘A’
have not'submitted a copy thereof.

(iv) . The networking firms in Network ‘A’ have
received financial® grants from a non-CA firm. A
member of the Institute is prohibited from receiving
any part of profits from a non-member of the

seems to be in violation of Item (3) of Part | of the
First Schedule to the Chartered Accountants Act 19409,
(v)  The networking firms in Network ‘A’ have
made remittances to the multinational entity, sharing
their revenue with multinational entity, which they
have claimed to be towards subscription fees,
technology cost including cost of licenses - obtained

~for  software, budgeted .expenses, ' cost of

administration etc. © However, the firms have not
provided break-up/computation and whether the cost
includes cost towards marketing, publicity and
advertising the products and services in India as well
as abroad and any other cost which'is not allowed as
per the Chartered Accountants Act, 1949, Regulations
framed thereunder and Code of Ethics. The firms in

~Institute. Such an act'on the part of a member/firm -
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Network ‘A" have also not furnished any. data in
support of their claim that the money remitted by |
them to the multinational entity is in respect of above |
matters only and that the same in no way relates to

the volume of business generated through the efforts

of the multinational entity and through use of brand -
name. A total and full disclosure in this regard has |
not been made in spite of repeated directions by the -
High Powered Commlttee/Group on the basis of

directions of the Council. . :

(vi) The Verein document lay an obligation on

‘the member firms in Network A “to make every

reasonable effort to refer clients to other member |
firms”. A member of the Institute is prohibited from |
securing any professional business by means which |
are not open to a Chartered Accountant. However,
they are:required to follow the networking guidelines 3
of the Institute. Such an act on the part of a
member/firm seems to be in violation of ltem (S) 1 of
Part | of the First Schedule, to the Chartered
Accountants Act, 1949 :

(vii): The networking firms in Network A and ali
their personnel are using the domain name identical
to the name of the multinational entity in their email
iIDs and the same is displayed in their visiting cards.
This clearly supports holding out by these firms in

Network ‘A that they are part of the international

Network A of MAFs. Some of these firms operate from
the same premises from where their intérnational
affiliate also operates. They share the same
telephone and fax nos. thus establishing that they are
ohe and the same. The Indian firms in Network A and
MAFs are de facio the same entities providing
assurance, management and related services and as
such their operations seem to circumvent the
provisions of the Chartered Accountants Act, 1949
and Regulations.framed thereunder. A member of the
Institute is prohibited” from disclosing the affiliation
with any® international- entity. In this regard, the
Council, at its 177”“' meeting held in january, 1995,



while agﬁreeing- with the recommendation of the then

Committee on Ethical Standards -and Unjustified
Removal of Auditors that the use of expression/words,
“In Association with ....”, Associates of ......
Correspandents of ...... " etc. on the stationery,
letter-heads, visiting cards and professional
documents of the firm of CAs was not permissible in
view of the provisions of ltem (7) of Part | of the First
Schedule to the Chartered Accountants Act,1949,
decided that it should not be permitted irrespective of
whether:the name sought to be used is the name of

an lndlan ﬁrm or a foreign firm,

(vm) The networking firms in Network A are
sharing, their human resources with other § firms in the
network. However, it has been possible to ascertain
whether : the articled assistances are also being
rotated @mong the firms. It may be mentioned that
articled assistants are assigned to a member, whose
obiigation is to train .them. As such, the articled
assistances cannot be allowed to be utilized by any
other member. However, to address this issue, there
exists a. provision . under Regulation 54 of the
Chartered Accountants, Regulations, 1988 enablmg
secondment’ of articled assistances with a view to
provide the articled assistants the opportunity of
daining practical experience in areas where the

~ principal may not be.in a pasition to provide the

same. Such secondment is allowed under the
Regulations with certain restrictions and
conditionalities and the same is required to be sent to
the Institute for records within thirty days from the
date of commencement of training on secondment.

KXXX

" 5B.7 Observations ;

(i) The CA firms in‘Network B and all thelr personnel
are using the domain name identical fo the name of

the multinational entity in their email IDs, and the

same is displayed in the visiting cards. This clearly
supports holding out by these firms in Network C that



they are part of the -international Network C of MAFs.

Some of these firms operate from the same premises ;.
from where their international affiliate also operate. :
They share the same telephone and fax nos. thus

establishing that they are one and the same. The
‘Indian firms in Network B and MAFs are de facto the
same entities providing assurance, management and
related services and as such their operations seem to
circumvent the - provisions of the Chartered
Accountants Act, 1949 and Regulations = framed
thereunder. A member of the Institute is'prohibited
from disclosing his affiliation with any international
entity. In this regard, the Council, at its 172" meeting
held in January, 1995, while agreeing with the
‘recommendation of the then Committee on Ethical
Standards and Unjustified Removal of Auditors that
the use  of expression/words, “In Association with
", "Associates of ............ ", Correspondents of
............ " etc. on the stationery, letter-heads, visiting
cards and professional documents of the firm of CAs.,
was not permissible in view of the provisions of ftem
(7) of Part | of the First Schedule to the Chartered
Accountants Act, 1949, decided that it should not be
permitted irrespective of whether the name ought to
be used is the name of an Indian firm or a foreign
firm. -

--------

(i) The :CA firms in Network B have made
remittances annually to the multinational entity
sharing their revenue with multinational entity which
~ they have claimed to be towards reimbursement of
cost towards central facilities and levies. However,
the firms; have :not’ provided break-up/computation
and whether the cost includes ‘cost towards
marketing/publicity and: advertising the products and
services in India as well as abroad and any other cost
which is: not allowed as per the Chartered
Accountants ~ Act; 1949, Regulations framed
thereunder and.the Code of Ethics. The firms in
Network B have also not furnished any data in
Support of their claim that the money remitted by
them to' the multinational” is in respect of above
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matters only and that the same in no way relates to
the vote. of business generated through the efforts of
the multinational entity and through use of brand
name. A total and full disclosure in-this regard has
not'been made in splte of repeated directions by the
High Powered Committee/Group on the basis of
directions of the Council.

(iii) Ihe networking firms in Network A are sharmg
their human resources with other firms in the
network.: However, it has not been possible to
ascertain whether the articled assistants are also

‘being rotated among the firms. It may be mentioned

that articled assistants are assighed to a member,
whose obligation is to train them. As such, the
articled assistants cannot be allowed to be utilized by
any other member.. However, to address this issue,
there exists a provision under Regulation, 1988
enabling - secondment of articled assistants with a
view to provide the articled assistants the opportunity
of gaining practical experience in areas where the
principal :may not be.in a position to provide the
same. ..Such secondment is allowed under the
Regulations  with certain restrictions and
conditionalities and the same is required to be sent to
the Institute for records within thirty days from the
date of commencement of training on secondment.

(iv) The obligations set out in respect of the CA firms

~in Network B as per the sub-licensee agreement give

a clear indication that the CA firms are under the
management and supervision of a non-CA firm for
matters such as admission. of . partners, merger,
purchase of assets, etc.

XXXX

5C.4 Observations :

" (i} The CA firms in Network C have amounts to the
- multinational entity, which they claim to be on

account of actual and-allocable cost T’qr activities and
services provided, however, the firms have not



provided break up/computation and whether the cost
includes cost towards marketing, publicity and
advertising of the products and.services in India as
well as abroad and  any other cost which is not
allowed as per the Chartered Accountants Act, 1949,

Regulations framed théreunder and Code of Ethics.

The firms in Network C have also not furnished any
data in support of their claim that the money remitted
by them to the multinational entity.is in respect of
above matters :only and. that the same in no way
relates to the volume. of business generated through
the efforts of the multinational entity and through use
of brand name. A total and full disclosure in this
regard has not been made in spite of repeated
directions by thé& High Powered Committee/Group on

the basis of directions of the Council.

(i) The firms in Network C have admitted that
the global network identifies broad market
opportunities, develops strategies, strengthens
network’s  internal  products and  promotes
international brand. The member firms in India also
gain actess to brand and marketing materials
developed by their overseas affiliate. This amounts to
indirectly: soliciting professional work and securing
professional business by means which are nhot open to
a Chartered Accountant.

(iii) The firms in Network C have mentioned
that .they have joined the network and formed
different firms in different cities to overcome the

o llmltathh:OH number of partners.

(iv) éThe network C firms Rave entered into an
agreement for sharing of resources. Sharing of

human resources includes articled assistants aiso, as
- confirmed by one of their then partners, in a

statement given by him to the members of the
Committee. It may be mentioned that articled
assistants. are assigned to a member, whose
obligation: is to-train them. As such the articled
assistants: cannot be allowed to be utilized by any
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other mémber. "However, to address this issue, there
exists a provision under Regulation 54 of the

Chartered Accountants Regulations, 1988 enabling
secondment of articled assistants. with a view to
provide ‘the articled assistants the opportunity of -

gaining :practical experience in areas where the
principali may not be. in a position to provide the
same. Such secondment is allowed under the
Regulations  with certain = . restrictions and
conditionialities ‘and the same is required to be sent to
the Institute. for records within thirty days from the
date of commencement of training on secondment.

(v} ¢ The firms .in the Network C and all its
personnel are using the MAFs name as part of domain
name in their email IDs, which is displayed in the
visiting cards of the partners of these firms as well as
the .CA eémployees. Thijs clearly supports holding ‘out
by these:firms in Network C that they are part of the

International Network C of MAFs. Some of these firms

operate from the same premises from where their
international affiliate also operates. They share the
same telephone and fax nos. thus establishing that
they are.one and the same. The Indian firms and
MAFs are de facto the same entities providing
assurance/management and related services and as
such their operations seem to circumvent the
provisions of the Chartered Accountant Act, 1949 and

Regulations framed thereunder. A member of the

Institute is prohibited from disclosing his affiliation
with any International entity. In this regard, the

- Council, at its 172" meeting held in January, 1995,

while agreeing -with the recommendation ‘of then
Committee on Ethical Standards and Unjustified
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Removal . of Auditors -that the wuse of -
expression/words, - “In . Association with ........",
“Associates of ............ ", Correspondents of ......... "

etc. on the stationery, letter-heads, visiting cards and
professional documents of the firm of CAs, was not
permissible in view of the provisions of ltem - (7) of

- Part | of the First Schedule .to the Chartered

Accountants Act,. 1949, decided that it should not be



™,

permitted irrespec'tive of whether the name sought to :

- be used is the name of an Indlan firm or a forelgn ﬁ

Tirm.

(vi)  As per the Name license Agreement, the

CA firm ‘in Network' C shall be’ liable for and will

indemnify the Business Trust against any and

availability, loss, damage, cost, legal cost and other

expenses of any nature suffered, or incurred by the
Business Trust arising out of any dispute against the
Business Trust by a third party.

(vii) The service as defined.in the agreement
with the Trust granting license for use of name,
prescribes the services which will be covered by the
said Trust and rendered by the CA firm. This includes
audit, assurance-as well as tax advisory services.

(viii) The letterheads and the viéiting cards
furnished by the firm in Network C do not mention
anywhere that it is a firm of Chartered Accountants.

5D6 Observatlons
(i) The:firms in Network D have a management

services ,agreement technical services agreements,
regulations and name license agreements with other
entities, copies of WhICh have not been furnished by

the ﬁrms

(i) The .ﬁrms in Network D and all their personnel
have been using the name of multinational entity as
domain name in their email iDs, which is displayed in
the visiting cards used by the partners of these firms
as well as their CA employees: This clearly supports

" holding out by these firms that they are part of the

international Network D of MAFs. Some of these firms
operate from the same premises from where their
international affiliate also operates. They share the
same telephone and fax nos. thus indicating that they
are one and the same. The Indian firms and MAFs are
de facto, the same entities providing assurance,
management and .related services and as such their
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operatio}nshseem to circumvent the provisions of the

Chartered Accountants- Act, 1949 and Regulations’
framed ‘thereunder. -A member of the Institute is’
prohibited from disclosing his affiliation with any,
international entity. In this regard, the Council at its’
172" meeting held in January, 1995, while agreeing-
with the recommendatlon of the then Committee on

Ethical Standards and Unjustified Removal of Auditors |

that the:use of expression/words, “In Association with !

cards and professional documents of the firm of CAs,

permitted irrespective of whether the name sought to
be used:is the name of an Indian firm or a foreign

ﬁrm

(iii) * The firms in the Network D have signed an
agreement for sharing of human resources; however,
it has not been possible to ascertain whether the
articled assistants are assighed to a member, whose

obligation is to, train them. As such, the articled.

assistants cannot be allowed to be utilized by any
other member. However, to address this issue/there
exists a. provision under Regulation 54 of the
Chartered Accountants Regulations, 1988 enabling
secondmént assistants with a view to provide the

articled assistants the opportunity of gaining practlca!.

experience in areas where the principal may not be in
a position to provide the same. Such secondment is
allowed under the Regulations with certain

. restrictions and COhdlthﬂaHtleS and the same is

required to be sent to the Institute for records within
thirty days from the date of commencement of
training on secondment.

(iv) One of the network firms in Network D,
though is yet to sign the agreement with the
multinational entity, but has already been operating

", “Associates of ...... w....”, Corréspondents of !
......... " etc. on the stationery, letter-heads, visiting |

~was not permissible in view of the provisions of ltemn
(7) of Part | of the First Schedule to the Chartered
Accountants Act, 1949, decided that it should not be |
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as part of. the multmatlonal entity’s network and
complies with the.obligations.

(v} The amount of remittance made by firms in

Network D to. the multmatlonal entity (exceeding
Rs.XXXX million in a year) has been disclosed.
However, the firms in Network D have not provided
break up computation and whether the cost includes
cost towards marketing, publicity and advertising the

products and services in India as well as abroad and -
any other cost which is not allowed as per the
Chartered Accountants Act, 1949, Regulations framed
thereunder and Code of Ethics. .The firms have also
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not furnished any data in support of their claim that |
the money remitted by them to the multinational |
entity is in respect of above matters only and the

same in-no way relates to the volume of business
generated through the efforts of the multinational
entity and through use of brand name. A total and
full disclosure in this regard has not been- made in

spite of repeated directions by the High Powered

Commlttee/Group on the basis of directions of the
Council.

XXX

6. Findings

6.1 The :Committee/Group with a view to ascertain
compliance with the various aspects of Code of Ethics
had received documents/details listed in para 4.13
hereinabove, from 171 firms. Based on information
received, .it was found absence of affiliation etc. to
135. Of these, nearly firms submitted data in entirety.
Other firms. submitted most of the data, such as

* financial that for various reasons the number of firms
.actually 73% of the firms submitted the data masking

of wnthholdmg most -of the important data, such as
financial figures, proﬁt sharing, capital contribution
etc. . primarily on' the grounds of ~commercial
sensutlveness/conﬁdentlal:ty of the data.
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6.2 In the absence of complete set of documents
such as complete copy of agreements between some
of the 'Indian CA firms and their international
affiliates/network along ‘'with annexures referred
thereto, :networking agreement, internal regulations,

service agreements, statute of international affiliate

etc. it was not possible to draw conclusive inference
as to violation of the Chartered Accountants Act, 1949
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with reference to sharing of fees or profits -with :
non-members, sharing profits of -non-members, .

securing business through means not open to
Chartered Accountants, solicitation, direct or indirect
publicity: etc. This shall require proper examination
under thie relevant provisions of Sections 21, 22 and
Schedules framed thereunder. -

6.3 Most of these networks are created/established
outside India and are functioning under different set
of ethical and regulatory guidelines. The India CA
firms having international affiliations are subject to

regulatory jurisdiction of ICAl and are required to

follow the Code of Ethics applicable to Chartered
Accountants in India. However, due to the dichotomy
of other .entities operating in close- association with
the Indian CA firms, often permitting common brand
name/using of :logos, coupled with leveraging on
international resources etc., is vitiating the level
playing field with other Indian CA firms.

6.4 Most of these firms have a name license
agreement to use.International brand name. One of

the terms of such agreement is that apart from

common professional standards etc., the Indian
affiliates shall harmonize their policies etc. with the

- dlobal policies of the network. In this manner,

matters such as selection and appointment of
partners, acquisition of assets, investment in capital
etc. are regulated through the means of such
agreements and at ‘time even ‘the representative

| voting is held by an aligned private limited company
" rather than the CA firms themselves. - As a

{
I
i
!
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consequence of this, the control of the Indian CA firms
is  effectively . placed in . the hands of
non-members/companies foreign entities. The
desirability of such a practice from the point of view
of independence needs to be examined in the light of

Accountants Act 1949 and -Sections 21 and 22
thereof.

6.5 Inrespéct of some firms with names approVed Dy

institute e.g. “XYZ & Co., Patna”, the partnership
deeds sent by the said firm revealed that the name of

- the firm is given as “XYZ & Co.” and not as “XYZ & Co.

Patna” which is the name registered by the Institute.
This means that the firm has submitted to the
Institute the partnership. deed of a firm by the name
“XYZ & Co.", whereas the partnership deed supposed

- to have been submitted should be that of “XYZ & Co.,

Patna”. Letters were written to such firms requesting
them to submit the appropriate partnership deed.
The first have replied that it was an inadvertent
mistake on their part and on the part of the Institute
which had approved a trade/firm name vvlth city name
as the suffix.

6.6 The .firms, M/s WZ, Patna and M/s XYZ & Co.
Patna, vide form No.117 sought approval of the
Council of the Institute for the firm name, ‘XYZ, Patna’
and ‘XYZ:& Co., Patna’ respectively. The subsequent
forms 18 ﬁled by the firm, for change in the
constitution, also mention the firm name as such.
However,:the partners of the firm, while affixing their
SIgnatures on the audit reports, mention the name of
the firm as 'XYZ' and ‘XYZ & Co.’ respectively. The
audit reports of companies, which were audited by
them, have been signed on behalf of ‘M/s XYZ' and
not ‘M/s XYZ Patna’ and by ‘M/s. XYZ & Co.” and not
‘M/s. XYZ & Co. Patna’. It is an-accepted fact that M/s

- XYZ, Patna and M/s XYZ & Co. Patna-have carried out

audits of certain companies whose shareholders have
appointed M/s XYZ as the auditors. M/s XYZ and M/s
XYZ & Co., by allowing the partners of M/s XYZ, Patna

. Code of Ethics and .Schedules to the Chartered -
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and M/s XYZ & Co. Patna respectively to audit the
accounts of clients have rendered the audited
accounts invalid ab-initio.

6.7 It is noted that ltem (1) of Part | of the Second
Schedule to the Chartered Accountants Act, 1949,
which deals with professional misconduct in relation
to Chartéered Accountants in practice, mentions that a
chartered accountant in practice shall be deemed to
be guilty of p;ofessional misconduct, if he discioses
information acquired in the course of his professional
engagement to any person other than his client so

engaging him, without the consent of his client or .

otherwise than as required by any law for the time
being in force. The auditors, by allowing the audit to
be conducted by an unauthorized firm, without the
consent of the client, which was not appointed as the
statutory auditors, may have allowed all information
relating to the audit being passed on to the said firm,
thus breaching the aforesaid Item, for which both the
firms which weré appomted and the one which carried

out the audit, may be in violation of the Code of.
‘Ethics.

6.8 In response to Institute’s letter, some firms have
furnished  details/documents  after masking or
eliminating certain portion such as financial figures,
profit sharing ratio, capital contribution etc. The
Institute has sent numerous letters to these CA firms
for providing the information particularly, copies of
agreements/contracts -+ they have with their
international  affiliates/networks ~ with  complete
annexures, partnership deed with complete
annexures and . schedules mentioned therein,
assessment orders and/or tax returns, financial
statements i.e. income and expenditure statement,
balance sheet or statement of affairs mcludmg tax
audit reports. As stated earlier, most of the firms

“have submitted copiés of agreements/contracts,

partnership deeds, assessment orders or income-tax
returns but around 27% of firms have not furnished
the information and have masked/blackened/not
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provided the important information. It may be further
stated that some of the firms instead of complying
with the directions of the Institute, have questioned

the logic/reasoning = behind seeking copies of

income-tax returns, which according to them are

.commerually sensmve/conﬁdentlal One group of

firms belonging to one network has cited two legal
opinions that they have obtained in this regard and
have declmed to subm:t unmasked details.

However, Lhey have sought personal hearing. As

- mentioned earlier, the Group- considered this matter

and noted that documents have been called in
pursuance of the directions given by the Council and

- that detailed reasoning for calling of documents has

also been given to the firms. Hence, the Group felt
that it would not be within its powers to override
directions of the Councn and grant any concession to
certain firms. _

6.9 Section 2(2) of the Chartered Accountants Act,
1949 defines the term ‘to be in practice’. Pursuant to
Section 2(2) above, the Council of the Institute has
passed a resolution permitting Chartered Accountants

in practice to render entire range of management’

consultancy and other services. The members of the
Institute are governed by a Code of Ethics which is
mandatory for every member of the Institute. The
services -rendered by the multinational entities in

~India are also to the nature of management

consuitancy (including financial services, valuation,
audit and assurance services etc.) and other related
services which are carried on through the medium of
private limited companies which are carried using the
mternatlonaﬂy known accounting firm’'s name. Since
these entities employ Chartered Accountants as well
as non-Chartered Accountants for dfschaigmg various
responsibilities, a misleading Impression is created
that the :services rendered by the private limited
compames are in fact rendered by a Multinational
Accounting Firm. In fact, this is not so as the

company rendering such services is neither registered

4
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with !C/-\! nor is’ governed by any ethrcai code or
regulatory framework.” :

_26 Accordmgly the recommendatlons were made to the effect

L‘haL the Councrl should consider action agamsr the firms which had
not given the full information; consider action against the firms who

are sha.ing revenue Wrth multrnational enmy/consultmg enuty in

Indza which may include cost of marketing, publicity- and advertrsmg -

as against the ethlcs of CAs: actron should be considered against the
firms who haé received 'ﬁnancial grant frem the multinational
entities in spi't_eg of prohibition against the CA firms. A member is not
al‘]owed to accéept' any share, commission or brokerage from a
non-member nniless such non-m‘e_rnber is a member of a professional
body with preseribed dualiﬁeations Further recommendation is that

action be taken against the audrt firms dlstributmg its work to other '

firms and allowing them access to all confidential information

without the ronsent of the client; require the CA firms to maintain

!

necessary data about the remittances made and received on
account of net_working arrangement or sharing of fee; consider
action against ﬁrms being paid or offered referral fee; it should be
made manda'tery'for e'll.- ﬁrrns who enter intc any kind of

affiliation/arrangement with any foreign entity to disclose their

international afﬁiiation'/arrange‘ment every 'year to the Institute;.



Council shouid consid'er action against the firms using name and
logo of internationai networks; action should also be considered for
securing profeesionai business by means which are not open to CAs
in India. The Councri should also.issue public statement that without
specrﬁc approvai of the Councri by a notiﬁcation under.» Section.
29(2) of the CA Act, no MAF oan directly or indirectly operate in india

through any agreement or arrangement with any Indian entity/firm

of CAs.  No international ﬁrm or entity should be permitted to hold

out to pubiic that they are operating in india as a MAF as part of‘
their network. No Indian CA firm should be permitted to pay any part
of their profit or fee or other. receipts to any person other than a
member of lCAi or a ﬁrm"owned by thém by' way of cost or
percentage except payment for specific professronai fee. The
Councii may request the Ministry of Corporate Af_fairs, Reserve Bank
of india and other relevant Ministries/Departments” to take
appropriate acftion. so that 'the | reoommendationC- ean be
impiemented to: .engage the services of accountino firms registered
with ICAL Only . CAs and CA firms registered with iCAi should be
permitted to pro'.vide audit a'nd'assurance services. Wherever MAFs
are operating in ind.a directly or indirecLiy, they should not enorage

in any audit and assurance services wrthout ‘No Objection’ and
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permission fro_r;n ICAl and RBI. instructidns may be issued that any
jéint venture ggreemeht, MOU, foreign: collaboration agreement,
stakeholders aigreement, private equity fund condition, venture
capital fund coéndition or side lettvers prescribing for appointment of
a specific Chartered Accoun'tant 6r a CA Firm or any other entity are

illegal and against public interest.

Stand of the ICAI .-~

27. ICAlin itszre_spoh‘se sub.mittéd that the function of the institute
was to regulé’ce the profession of chartered' accountancy ahd to
.tak'e action éag’ainst' ‘misconduct -of its members under The
Chartered'Acéountaﬁts (Procedure of Investigations of Profes"sional
and Other Mifscondu'.ct and Conduct of Cases) Rules, 2007. The -
accounting préafessionals had significant role in the economy of the
country. ‘Thei’econ’omy of India had witnessed two major securities |
scams in J_QQZ'and 2001. The CA Act was amended on the
recommendation of;’the Joint Pariiaméntary Committee  which
enquired _into::the stock market scams including the high level
committee on'; the ‘Corporate Audit and Governance’ under the
chairmanship,‘ of Shri' Naresh Chandra which examined the
Auditor—Compaﬁy re!atiénéhip and disciplinary mec*h‘anism for the



Auditors. Amendment was proposéd by the Council of the Institute
to establish. a Disciplinary Directorate headed by Director

(Discipline).

- 28, In response to the gne\/ance that no action was taken against

~PwCPL and their network audxt firms in Endla the !CAW submitted

that its Disciplinary Dlrectorate had already taken cognizance of
the information in the Article‘dated 17% January, 2012 in the Times
of India “Sundry. hcome cush!ons PWC India”. Letter dated 9th

March 2012 was vvntten to PWC New Delhi, Chennali, Bangalore

PwC, Kolkata, LL, Kolkata. A letter was also written to RBl. The.

:étand of the PwC firms, was that. news i_tém did not' make any
reference to their ﬁrnns 'ana‘no clar’iﬁcatio‘n was necessary. PwC,
Kolkata submi’cted that it was member of PwC network of firms
around the world (“PwC Network’). 'T.o-_ maintain the quality
standards of all members, a grant.of Rs.65 .c'rores was given to
them by ,thei PricewaterhouseCoopers. Services BV during the
financial .yeai’; ended 31% March, 2011 as an outright, non
refundable graﬁnt. The same was ﬁnc!ude_d in the “Sundry income”
in their annua!i' accounts. The stand of_i LL, Kolkata, was that it was

a member of PwC Network of Firms around the world. It received

grant of Rs.28.97 crores for rnain"cain-ing quality standards from
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PwC Services BV during the financial year ended 31 March, 2011

‘as an outright, non-refundable grant. The Disciplinary Directorate

sent a reminc;)ier to the RB! and sent a letter to the Commissi'oner of

Income Tax,;Ko!kata and Joint Secretary (Revenue), Ministry of
F'inance. TheiDeputy Cornmissioner of Income Tax, Ko!kafa stated‘
that scrutiny ;proceedings on iss.ue of trarysfer pricing were pending
for the assesésment year 2_010-2011 and 2611—2012 in respect of

PwCPL. V\/ithi regard to the failure of PwC, Bangalore to discover

the scandal of ‘Satyam’, it was stated that the US Regulators, i.e.,

Securities anéi Exchange,CémmissiOn (SEC),and PCAOB had taken

action but in India the-broceedings were gétting prolonged. As

'.regards failuré of LL to point out high level of NPAs of GTB, it was

submitted thaf:t ne formal complaint was filed against PwCPL. The

same is not régistered and the Institute could not take any action
| against them;under the CA Act as amended in 2006 and 2007

Rules. Action” was' taken against the members of LL, Shri S.

Gopalakrishnan, Shri P. Rarma Krishna and Shri Manish Agarwal.
Action was also 'take@ against Shri Kersi H. Vachha and Shri Amal

Ganguli. In 2002-2003 actian was taken against Shri Partha Ghosh

and Shri D.V.P: Rao of M/s. PwC. PwC Bangalore were the auditors

of ‘Satyam’ for which action was taken against CA S,
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Gopa'lakrishnén' (Fbr the period 1.4.2000 to 31.3.2007), CA S,
Talluri (For the period 1.4.2007 to'30.9.2008), CA Pulavarthi Siva
Prasad (for Ehe petiod 1.4.2001 fo 31.3.2005), CA c'hintapatla
Ravmdernath (for the perlod 1.4.2005 to 30.9.2008). Action-was
also taken against V. Srinivasu, the then CFO of the Satyam, V.S.
Prabhakara Gjupta, the: theﬁ head of Internal Audit Cell of Satyam.
The Joint Direc:'co.r, SFIQ filed a complaint dated 3™ March, 2009 in
respect or D5Q Softwares Li,'mited against CA Naresh Kumar Tharad
of M/s. N.K. Tharad & Co., Chartered Accountants, Kolkata. It was
revealed that company had made preferentlal allotment of shares

to various entities in a fraudulent manner.

atand of the Respondent-Firms

29. In its written submissions, Respondent No.5 M/s. Deloitte

Haskins & Sells submitted that there is no allegation against it in the

SLP. All the partners of Reépondent No.5 MJére'I'ndian's and the firm

was also registered with the ICAL. An expert group was constituted
by the Ministr;i/ of Corporate Affairs which gave its report dated
January 31, 2017 to the effect that Big six firms (MAFs) were not
operating direc?tly. Their network partners were rendering audit
ser\-/ices= ln_dia;n network firms pay global net_wgrk charges to their

parent organization towards sharing common giobal costs of human



resources and other infrastructure, technology cost. This is a

standard practice across jurisdictions. It does not make MAFs

" subject to thé control by the global parent. MAFs cannot be

considered as}multinat-ional entities as there is no foreign control
through own\,rshlp or management. Network partners are run,

controlled and managed by Indian nationals. It was submlt’ced the

writ petition was hot maintainable.

30. Reference has also been made to letter dated 3™ July, f 2 17

addressed to the Secretary, l\/‘lmlstry of Corporate Affairs from the y

PMO, with reference_to the said expert group incorporating the:

conclusions of the expert group as follows:

“a)  The accounting and auditing standards and
practices followed in India should be aligned
to international standards and practices with
custom/zatlon to the extent necessary.

b) The small size of majority of ind/a audit firms
being a constraint in ° facing = global
competition, consolidation through merger
and networking of India audit firms should be

. encouraged through policy measures.

c) With audit becoming a multi disciplinary
function, formation of multi disciplinary audit
firms with participation by professionals from
other ref/evant  professions  should  be
promoted.

d It should be ensured that the
recommendations of Quality Review Board
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cofnducting technical evaluations of India audit
firms are implemented.

e) ~ If and when audit and assurance are opened
to " global competition, the principle of
reciprocity should be Tfollowed and the
intérests of India audit firms should be given
due consideration.”

31. The stané’ of the PwC Network (Respondents 6 to 11) is that
PWC or PW is the brand ownéd by PwCIL registered under the laws of
England limited .by _gdafantee. PWCIL acts as a coordinating .'
company within the PwC network and does not provide any business
or audit services. Re.s'pondent‘ Nos.6 to 11 are member entities of
the PwC Network which c'o_'ﬁsi,st’s of ébm’panies and firms around the
world ai'l of which are separate legal entities. PwCIL allows desirous
entities to become members of the PwC netWork if they follow
global standards to provide quali'ty sen)ices' 'for‘clients in respect of

audit/non audit services. Uniform and- consistent delivery is

“important. PwC network is not a global partnership. The network

activities are to develop and implernent policies-and initiatives for a

common and coordinated approach to maintain quality and
S :

standards of service. PwC brand name is based on name: licence

agreement to exercise cooperation amongst member firms. All the

members (in j.77 countries) have to pay a licence fees. PwC
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Services BV (Services BV) is- incorpqrated | in Netherlands * to
operationalize giobal éiandérds of services.’ Se,ryicés BV coordihates
eﬁorté of various firms across the globe to develop sup,erior_g_lobal
common stand;ard. Services BV does not do any client related work
but dévelop sﬁandards., It pools money by charging the ne'twork
entities a perc‘%entage of their revenue which is used to meet the
expenses to c*;{evelop standards. .Finm Service Agreements are
signed by netm?ork entities. Services BV works on no profit no loss
basis. Networl} charges are paid by all member entities including -
the Indian merr%ber entities. 'The'ivnetwork félt the need of enhancing
the étandards a;nd capacity of Indian network entities for which non
refundable grargwts were prbvided. The grants are not in the nature
of investrhent.S fhese a'r.e“ current account transactions and not
capital account?tranéactions. For FY 2009-10, the grants were taxed
th network cfharges' paid to Services BV were disallowed as
deduction. _Fo,r;' FY 20;0-11 assessment order has been passed on

29 September_,E 2016 against'which appeal was pending.

32. The ‘Enforcement Directorate (ED)} sought information in-
respect of funds received from outside India. In March and August,
2016, ED issued. summons. In July, 2017, ED again issued summons

under Section 37 of FEMA seeking details of inward/outward
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remittances. In August, 2017, 'tbe Chief Financial Officer (CFO) was |

i issued summons by the ED to provide information about the

remittances.

33. The Registrar of Companies issued notices to show cause why

prosecutioh should not be launched against the Directors and

~ Company Secretary of the PwCPL in January, 2013. Company Law

Board aliowed compounding of the offences on payment of

composition amount of Rs.8,31,000/-.

34. Auditing services are being carried by firms belonging to PwC

Group as follows :

i)  Price Waterhouse [FRN-310002E] - 66 Indian
Partners (Respondent No.7)

i)  Lovelock & Lewes [FRN-301056E] - 66 Indian
Partners (Respondent No.8)

- i) Price Waterhouse & Co. [FRN-0500325] - 19
indian Partners.(Respondent No.9)

iv)  Price Waterhousé, Bangalore [FRN-007568S] - 18
Indian Partners {Respondent No.10)

V) Dalal & Shah LLP [FRN-102021W/W100110]7 - 16
Indian Partnérs (Respondent NO.11)

35. There are.other LLPs which are members of PwC Network in

India. All the partners are Indian by nationality and registered with



52

ICAl.  Directors are not ‘partners. Indian Chartered Accountant

member firms of PWC Network operate as independent enti’cie:s.

36. Guidelines of the ICAl dated 27" Sebfem'ber, 2011 apply to a

network if the network has common ownership, -control or

management, -~common quality control policies and procedures,

“common business strategy, use of a common brand name or a

significant part;of professional resources. |

{
i

37. The Expért Group Report of the ICAl recommended the

following:

“No person or entity and specially Chartered
Accountants can hold out to public that they
are operating in India as or on behalf or in
theiritrade name and in any other manner so
as to represent -them being part of or
authorized by MAFs to operate on their behalf
in India or they are actually representing
MAFs or they are MAFs office/representatives
in India, except those registered with ICAI in
terms of Clause (Hi) as a network, in
accordance. with network guidelines as
notified by the ICAl from time to time.”

[(Claé/se 7.12 (v) .of the Report at pg.152 of
SLP No.1808 of 2016].”

38. - The quidelines allow registration of a network and the PwC

firms have filed their declaration in accordance with the above
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guidelines andfare registered in India as per Regulations of the ICAL
Merely becausé the PwC audit ﬁtjms are part of global PwC Network
does not by itself violate any applicable law, As regards the grants

4

received in EirwanCiaI Years 2008-09, 2009-10 and 2010-11,:

‘amounting to- Rs.142.9, tax has been paid as per assessment and

proceedings alf"e pending. The Network has furnished all the

information to the ICAI.

» / il
39. Since all the partners are Indians and are registered with ICAL

they are personally accountable to.the ICAI for any professional
misconduct: Sefvices B\/-.d'bes riot have any stake in the partnership
or profits of the firms. Thus, there is no violation of Section 25 of

the CA Act.

Stand of Central Board of Direct Taxes (CBDT)/ED

40, Stand taken by the CBDT i.s'th'at oﬁ re'c.eipt of letter dated 1*
July, 2013 from the Advocate for the pétitfoner, investigation was
conducfed by the Director'General of Income Tax {5nvestigation)
(DGIT)'with regard to thé income tax impliéa%jons. It was found that
11 entities belonging to the PwC Group are operating in.India. Four

entities have received grants of Rs.477.64 crores from PwC Services
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Stand of the ﬁ_e@ﬁstrar éf Companies (ROC)

454
BV during the period 2009 to 2013. The grants are of two types -

professional capacity building and business expansion. - Rs_.l4-16.39

. crores are offered for tax which were taxed for professional capacity

building as “sundry income”. The balance was claimed as capital
i’tCEIDL for ex pansson of business. The Assessing O]"ﬁcer made
assessment of | tax and proceedings were.pending. According’ to ED,

investigation in the matter is pending, though number of wntnesses

have been examined. g
; |

|
i

41. The s'tand of the ROC, Kolkata is that prosecution was initiated

against’ the aumtors of the Company,. who compounded the

offences. Certam proceedings are stlll pending against the auditors

of the Company.

Stand of the RE

42. The standﬁ of the RBI is that it only issues circulars and frames
Regulations uncéier 1‘:'he' FEMA but does not cc’ndcht any investigation
for complianceélthere'.of. Regulation- 3 Qf the Foreign Exchange
Management (Iinvestment in Firm or Proprietary concern ‘in lndia)
Regula‘fions, 2000 ié that a person resident outside India cannot

invest in a firm or proprietary concern without pérmission of the RBL
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As per para 3.3.2 of the FDI Policy, investment without prior

approval of the RBI is.not permitted.

The statumm provisions

43. Sections 2(2), ZSaM‘E 29 of the CA Act are r@pr@d@ced

below :

“2 (2) A member of the Institute shall be deemed “to be in

practice”, . when . individually or in partnership with
chartered accountants [in practice], he, in consideration of

~ remuneration received or to be received— (i) engages

himself in' the practice of accountancy; or (ii) offers to
perform or performs services involving the auditing or
verification of financial transactions, books, accounts or
records, of the preparation, verification or certification of
financiai accounting and related statements or holds
himself out to the public as an accountant; or (iii) renders

professional services or assistance in or about matters of .

principle or detail relating to accounting procedure or the

‘recording, presentation o certification of financial facts or

data; or] (iv) renders such other services as, in the opinion
of. the Council, are or may be rendered by a chartered
accountant [in. practice]; and the words “to be in practice”
with their grammatical variations and cognate expressions

shall be construed accordingly. 3 Explanation:— An

associate or a fellow. of the Institute who is a salaried

employee of a chartered accountant [in practice] or [a firm, .

of such chartered accountants] shall, notwithstanding such

_employment, be deemed to be in practice for the limited

purpose of the [training of articled [assistants]].

25. Companjes not fto. engage in accountancy. (1) No
company, whether incorporated in India ot elsewhere, shall
practise as chartered accountants. (2) if any company
contravenes the provisions of sub-section (1), then, without
prejudice to any other proceedings which may be taken
against the company, every director, manager, secretary
and any other officer thereof who is knowingly a party to

-such contravention shall be punishable with fine which may

i‘

|
'.
|

|
i
!



extend on first conviction to one thousand rupees, and on
any subsequent conviction to five thousand rupees.

29. Reciprocity. (1) Where, any country, $pecified by the
Central Government in this behalf by notification in the

~ official Gazette, prevénts persons of Indian domicile from

becoming members of any  institution similar to the
Institute of Chartered Accountants of India or from
practising the profession of accountancy or subjects.them
to unfair discrimination’in that country, no subject of any

such -country shall be entitled to become a member of the
* Institute or practise the profession of accountancy in India.

(2) Subject to the provisions of sub-section (1), the Council
may ‘prescribe the conditions, if any, subject to which
foreign qualifications relating to accountancy shall be
recognised for the purposes of entry in the Register. [29A.

“Power of -Central Government to make rules. (1) The

Central Government may, by notification, make rules to
carry out the provisions of this Act. (2) in particular and
without prejudice to the generality of the foregoing powers,
such rules may provide for all or any of the following
matters, hamely:- (a) the manner of election and
nomination in respect of members to the Council under
sub-section (2) of section 9; (b) the terms and conditions of
service of the Presiding Officer and Members of the
tribunal, place of meetings and allowances to be paid to
them ‘under sub-section (3) of section 10B; (c) the
procedure of investigation under sub-section (4) of section

+21; (d) the procedure while considering the cases by the
. Disciplinary Committee under sub-section (2), and the

fixation of:allowances of the nominated members under

'sub-section (4) of section 21B; (e) the allowances and

terms and; conditions of service of the Chairperson and
members of the Authority and the manner of meeting
expenditure by the Council under section 22C; (f) the
procedure ;to be followed by the Board in its meetings
under section 28C; and (g) the terms and conditions of

- service of :the.Chairperson and members of the Board

under sub-section'(l) of section 28D.}1”

First and Second gaheduﬂe of the CA Act :

: [THE FIRST SCHEDULE]
[See Sections 21(3), 21A(3) and 22]



PART |

meegga@naﬂ masmnduct in relation to @harc@ﬂ'ed ‘

‘accountants in practice

A charteréd accountant in practice shall be deemed to |

be guilty of professional misconduct, if he —

(1) allows any person ‘to practice in his name as a |
chartered: accountant tnless such person is also a -
chartered: accountant in practice and is in partner<hrp |

with or employed by him;
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(2) pays or allows or agrees to pay or allow, diréctly or

indirectly, any share, commission or brokerage in the
fees or profits of his professional business, to any
person other than a member of the Institute or a
partner or a retired partner or the legal representative
of a deceased partner, or a member of any other
professional body or with such other persons having

such qualifications as may be prescribed, for the

purpose of renderihg such professional services from
time to- time- -in  or outside India.

-Explanation. - In this item, “partner” includes a person

residing outside JIndia * with "whom a chartered
accountant in practice has entered into partnership
Wthh is not in contraventlon of item (4) of this Part;

(3) accepts or agrees to accept any part of the profits

i

of the professional work of a person ‘who is ﬂOL a

member of the Institute:

Provided that nothing herein contained shall be

~ construed as prohibiting a member from entering into

profit sharing or other similar arrarigements, including
receiving any share ‘commission or brokerage in the
fees, with a member of such professnonai body or

- other person having qualifications, as is referred to in

item (2) of this Pa_rt;
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permitting such parthershlps C i

(4) enters into partners.hip, in or outside India, with

‘any person other than a chartered accountant in -

practice or such other person who is a member of any
other professional body having such quahﬁcatlorns as:
may be prescribed, including a resident-who but for his
residence abroad would be entitled to be registered as |
a member under clause (v) of :sub-section (1) of .
section 4 or whose qualifications are recognised by the
Central Government or the Council for the purpose of !

i
!

(5) secures, elther through the services, of a person :

who is not an employee of such chartered accountant
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or who is ot his partner or by means which are not
open to -a chartered accountant any professional |

business::

Provided _that nothing herein contained shall be‘

construed as prohibiting any arrangement permltted in
terms of items (2), (3) and (4) of this Part;

(6) solicits clients or professional work either directly or
indirectly: by circular, advertisement, personal
communication or’interview or by any other means:

Provided :that nothing herein contained shall be
construed as preventing or prohlbltmg -

(i) any chartered accountant from applying or

. requestlng for or inviting or securing professional work

from another chartered accountant in practice ; or

(i) a member from responding to tenders or enqumes
issued by various users of professional services or
organisations from ' time to time ‘and securing
professional work as.a consequence;- '

(7) advertises his professional attainments or services,
or uses any designation or expressions other than
chartered; accountant on professional documents,
visiting cards; letter heads or sign boards, unless it be
a degree ofa University established by law in India or
recognised by the Central Government or a title
indicating’ membership ' of the Institute of Chartered
Accountants of India or of any other institution that has



been tecégmsed by the Central Government or may be,
recogmsed by the CouncH .

Provided 'that a member in practice may advertlse
through a write up setting out the services provided by!
him or his firm and particulars of his firm subject to:
such guidelines as may be issued by the Council;
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(8) acce:pts a position as auditor previcusly held’ byi'

another chartered accountant or a certified auditor who |

has beeh -issued certificate " under the Restricted | t
Certificate Rules, 1932 without first. commumcatmg

WIth him in wrltmg, '

(9) 'accepts an appointment as auditor of a company
without = .first ascertaining from it whether the
requirements of section 225 of the Companies Act,
1956 9 1 'of 1956] in respect of such appomtment have .
been duly complled with;

(10) charges or offers to charge, accepts or offers to
accept inrespect of any professional employment, fees
which are:based on a percentage of profits or which are
contingent upon the findings, or results of such
employmeént, except as permltted under any regulation
made unde: this Act

(11) engages in any busmess or occupatlon other than
the profession of chartered accountant unless

‘permitted by the Council so to engage: -

Provided that nothing contained herein shall disentitle
a chartered accountant from.being a director of a
company (not being a. managing director or a whole

!
)
|
|
I
b

time director) unless he or any of his partners is .

interested in such company as an auditor;

(12) allows a person not being a member of the

. Institute in practice, or a3 member not being his partner

to sign on his behalf or. on behalf of his firm, any
balance-sheet, profit and loss account, report or
financial statements. ' : ‘

PART il



Professional misconduct in reﬂata@tﬁ to members
of the Institute in- sewnce ' ~

A member of the Institute (other than a member in
practice) shall be deemed to be guilty of professional
misconduct, if he being an employee of any company,

~ firm or person -

(1) pays or allows or agrees to‘pay direcdy or indirectlyl
to any person any-share in the emoluments of the.
employment undertaken by him; ' i

(2) accepts or agrees to accept any part of fees, profits

~or gains from a_ lawyer, a chartered accountant or

broker engaged by such company, ‘firm.or person or .
agent or customer of such .company, firm or person by
way of commission or gratification.

PART i
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Professional misconduct in relation to members '

of the Institute generally

A member of the Institute, Whether in practice or not,
shall  be: deemed to be qguilty of professional
misconduct, if he - :

(1) not being a fellow of the Institute, acts as a fellow:
of the Institute;

(2) does ho‘c supply the information called for, or does
not comply with the requirements asked for, by the

Institute, Council or any of its Committees, Director

‘(Discipline), Board of Discipline,  Disciplinary

Committee, Quality Rev:ew Board or the Appellate
Au‘thorlty,_E

(3) \_Nhile;: inviting professional work ‘from another
chartered accountant or while responding to tenders or
enquiries or while’ advemsmg through a write up, or
anything as provided for in items (6) and (7) of Part | of
this Schedule, gives information knowing it to be false.

PART IV



- Other misconduct in relation to members of the

ﬂnstntut@ generally

A member of the Institute, whether in practice or not,

61

shall be d_eemed to be guilty of other misconduct, if he: -

—

(1) is held gu1lty by any civil or criminal court for an.
offence which is punishable with imprisonment for aj

term not e,\ceedmg six months; , |
|

(2) in the' :opinion of the Council, b"mgs disrepute to the |
profess;on or the Institute as. a result of his action
whether or not related to his professional work. 1

" THE SECOND SCHEDULE
" [See sections 21(3), 21B(3) and 22 ]
: PART |

|
|
|
|

Professional misconduct in relation to chartered
accountants in practice '

A chartered accountant in practice shall be deemed to
be guilty of professional misconduct, if he -

(1) discloses information acquired in the course of his
professional engagement to any person other than his
client so engaging him, without the consent of his

(2) certifies or submits in his name, or in the name of
his firm, a .report of an examination of financial
statements unless the examination of such statements
and the related records has been made by him or by-a
partner or an employee in his firm or by another:
chartered accountant in practice;

- (3) perr‘g!ts his name or the name of his.firm to be used

in connection with an estimate of earhings contingent
upon future ‘cransactlons in a manner which may lead

~ client or otherwise than as required by any law for the
time being in force;
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to the belief that he vourhes for the accuracy of thc.

forecast; !

(4) expresses his opinion on financial statements of any!
business or enterprise :in which he, his firm, or a
partner in his firm has a substantial interest;

(5) fails to disciose a material fact known to him which
s not disclosed in a financial statement, but disclosure
- of which is hecessary in making - such financial
statement where he is concerned with that nnanc;a!
statement in a professional capacity;

Q

(6) fails to report a material misstatement known to j
“him to appear in a financial statement with which he is
concerned in a professional capacity; 1{

[}

(7) does not exercise due dlllgence or is grossly |
riegligent in the conduct of his professmnal duties;

(8) fails ‘to obtain sufficient mformatron which s
necessary. for expression of an opinion or its exceptions
are sufficiently material to negate the expression of an
opinion; : ;

(9) fails té-invite attention to any material departure
from -thei generally accepted procedure of audit
applicable:to the circumstances;

(10) fails to keep moneys of his client other than fees
or remuneration or money meant to be expended in a
separate banking account or to use such moneys for
purposes :for which they. are intended within a
reasonable time.

o PART il
Professional misconduct in refation to members
of the Ensﬁmut@ generaﬂﬂy

A member of the instltutei whether in practice or nof, .
shall be deemed to . be guilty of - professional
misconduct, if he—



- by the Council; |

(1) COntrévenes any of the provisions of this Act or 'the'i
regulations made thereunder or any guidelines issued|

t

(2) being:an employee of any company, firm or person, -

discloses: confidential - information acquired in the
course of;his employment except as and when required
by any law for the time being in force or except as
permitted by the employer;

(3) mcludes in any information, statement, return or
form to be submitted to the Institute, Council or any of
its Committees, Director (Discipline), Board of
Discipline; Disciplinary Committee, Quality Review ,
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Board or the Appellate "Authority any partlculars;

knowing them to be false;

professional capacity.

PART Il

Other mi’sceﬁd‘izct in relation to members of the
institute generaﬂﬂy

A member of the lnstltute whether in practice or not,
shall be deemed to be guilty of other misconduct, if he
is held guilty by any civil or criminal court for an
offence which is punishable with lmprlsonment for a
term exceeding six months

Regulation 3 of the Foreign Exchange

Management (Investment in Firm or Proprietory

concern in India) Regulations, 2000

“3 Restrlrtlons on investment in a firm or a proprietary
concern inindia by a person resident outside India

|

|

- (4) defaicates or embezzles moneys received in his

Save as otherwise provided in the -Act- or rules or

regulations made or directions or orders issued
thereunder, no person resident outside India shall
make any investment by way of contribution to the

‘capital of a firm or a proprietary concern or any

association of persons in india;



Provided that the Reserve Bank may, on an application

.made to it, permit a.person resident outside India
subject to such term's, and conditions as may be

considered necessary to make an investment by way of
contribution to the capital of a firm or.a proprletary
concerf or any association of persons in !ndla

Clause 3.3.2 (i) @f the Circular 2 of 2010 of fchel
Consolidated FDI (CFDI ) Policy : : : . |

“3.3.2 FDI in Parfcnershnp Firm / Pﬁ‘@pﬂeﬁ:wﬁ“’y Concern: ‘

(iii}investment by non-residents other than NRIs/PIO: A‘
person resident outside India other than NRIs/PIO may make :

an application and seek prior approval of Reserve Bank for |
makmg investment by way of contribution to the capital of|
a firm or a proprietorship concern or any association of,

persons in India. The application wifl he decided in

consultation with the Government of India. “

Consideration of the [ssue

44,

i
g
s

The abové resume of facts and pleadings shows the following:

i)

_There is a bar under CA Act to practice as CAs for a

company which -includes a limited liability common

parthership which has company as its partners.

J_,...Co"'die of Conduct for-the CAs. prohibits fee s'hariﬂg,

'advért'isements' but the MAFs by using international

brands and mixing other services with the services to be
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pro{zided as part of practice of chartered accountancy

violate the said Code of Conduct for which there is .n'o

‘regu;ﬂatory regi)me as the MAFs do not register

thernselves with ICAL indian firms using similar brand

- narﬁes are registered with the ICAIl but the real entities

being MAFs, ICAl is unable to take requisite action for

violation of Code of Ethics by the MAFs.. Thus, revisit of

exis’icing legal framework may become necessary so as to -
- ' ' |

ha{/é an oversight méchanism to regulate MAFs on the

touchstone of Code of Ethics. - -

iif) /N'eé'd for- amendment of law to separate regulatory

-
-

regifne for auditing services on the pattern of Sarbanse

Oxle':y Actéenacted in US making a foreign public
accd’.unting firm preparing audit reports tc Dbe
accountable to the Public Company Accounting. Similar

oversight body may need to be considered in India.

Section 29 of thg CA Act provides that if a specified
country, p'r'ohibits persons of Indian domicile from
becoming memibers of afhy institution éfmila'r‘tc; ICAI or
practicing the - profession of accountaricy or subjects

them to unfair discrimination in that country, no subject
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V)

vi').
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of any such counfry shaH be entitled to oecome a

‘member of the Institute or pracuce the prorcssmn of

accountancy in India.

FDI Policy and the RBi Guidelines framed under the FEMA

i
prohibit the mve_,tment by a person outSlde lndla to

make mvestment by way of contribution to the capltal of
a firm or a proprietary. concern without permission of the

RBI

|
PWC Services BV Netherlands’ha's made investments in
Indian ﬁrms..'Acc.ording to the petitioners, the inves’cmelwt
is also intendéd to acquire an audit firm through a
circaitous route of giving interest free loans and further
inveatments are in the form of grants for enhancement of
skill.f;. Profit sharing is in the form of licence fees/network
charées. According to the network, the partners are all
lndian partners and use of common brand name is only
for unn‘orm standard and gav,no of grants is for
malntalmng the Sdld standard. lhere was no lnvestment

by an entity outside India. Nor it amounts to profit

snanng by | the lndlan accountancy firms with an entity

'outSIde india.

i
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45, ltisan uridisputed fact that there are remittances from butside

India. The sarme could be termed as investment even though the |

remittances are clalmed to be interest free loans to partners. The

amount could also be for takmg .over an indian chartered

accountancy ﬁtm. Relationship of partnership firms, though having
Indian partners@, operating .under a common ‘brand name from same

infrastructure, with foreigh entity is not ruled out. It is not poessible

-to rule out vioiation o.f FDI policies, FEMA Regulations and the CA

. : ) . i
Act. Thus, appropriate action may have to be taken in pending
oroceedings or initiated at appropriate forum.

46. The investigation so far carried out cannot be held to be .

complete in .all respects. The investigation by income tax

- authorities is only for assessment of income tax. Action by the ROC

also does not céverthé issue raised herein. The investigation by the

ED is said to b‘e still pendihg, though several persons are said to

“have been examined and documents collected, which are under

scrutiny. The said mve:tlgatlon telates to FEMA \/iOlatIOHS The ICAl
has initiated action with regarpl to foreign remittances and is said to
have written a letter dated 1'9th March, 2012 to the RBI to enquire
whether investigation was' conducted by the RBI. However

accordmg to ICAI, its mvestlgatlon can only be in respect of
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members, reglstered with it, for the misconduct conducted by them.

The ICAI does not claim to have conducted compiete mvestha‘uon

for want m compiete mforma’rlon into the issue whether the -

chartered accountancy firms: by recejving remittances from outside
India or remitting Iiceﬁce fee/network charges outside I'ndiai have
allowed pért'ici.pat.ion of'é'c-othéng/ br a- foreign entity. i!n the
accountahcy business in violation of Sec_:’c.ion"25 of the CA /—\g‘t ahd

! .
Whether use of common brand name by the network ﬁrmsir is.in
violation of reciprocity stipulated under Se.ctioh 29 of the CA Act.

The 'C'AI should have taken the matter to logical end, by drawing

“adverse mferenc\_, if information was withheld by the concerned

groups.

47. No doubt,fthe report of the committee of experts of'iCAi dated
29% july, 2011 k%ioes not specifically name the MAFs involved, groups
AB,C,D are mefentioned.‘ The ICAlI ought to constitute an 'expert
panel to upda'@e its enquiry. Being an expert body, it should
examine the méatter further 'td uphold the law and give a report to
concerned authbrities for appropriate action. Though the Committee
analysed a\'/ailaéble facts and found_ that ‘MAFs were involived in
violating ethics_'i and law, it took hyper technical view thatvnoh

availability of complete. information and the groups as such were not
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- amenable to its disciplinary jurisdiction in absence of registration. A

premier profeésionais body cannot limit its oversight functi‘ons on
technicalities qnd is expected to play proactive role -for uphoiding

ethics and vaiues of the profession by gomo into all connect ed and- -

|
incidental issues. i
48. Thus, a case is made out for examination not only by ED and
further examinaf'tion by the ICAl but aiso by i:h'e Central Government

having regard to the issues of violation of RBi/FDi policies and the CA

Act by secret arfangements.

49, | It .cen. haréiiy be disputed that profession of auditing is of great
importance for the e.cononwy Fmancrai statements audited by
qualified auditors are acted upon and failures of the auditors have
resulted into scandals in the past. The auditing profession requires
proper oversighf‘. Such‘ oversight mechanism needs to be revisited
from time to time it has been pointed out that post Enron Anderson
Scandal in the year 2000, Sarbanse Oxley Act was enacted in U.S.
requiring eorporate leaders to personaiiy certify the aceuracy of their
c'ompany's ﬁnan'ciais'. Thel‘/-\ct also Iéys down rules for functioning of
audit companies with a yiew to prevent rhe corporate anaiysté from
benefitting at the cost of public interesit. The audit companie.s were

also prohibited from providing non- audit services to. companies
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whose audits were con:ducted by such auditers. Needless to sey-t_hat
absence of adequate oversight mechanism has the poten:tiai of
infringing publlc interest and rule of law WhICh are pdrt of
fundamental rlghts under Artucles 14 and 21. It appears_ necessary to
realise that auditing business is required to be separated fro‘:m the
consultancy business"to ensure independence of auditors,: The

acecounting firms could not be left to self requlate themselves.

50.  While we appreciéte that it is for the eolicy rﬁakers toﬁake a
call on the issue of extent to which globalization could be allowed in
a particular field and c:ondi'tien.s subject to which the same can be
allowed, Safeg.ua'rds in the.society and ecenomy of the country in
the process are of paramount importance. This Court may hot
involve itself with the policy making but ‘ehe bélicy- framewerk can
certainly: be looked at to find out | whether safeg}uards for
enforcement offfundamental rights have been duly maintain_e.d. In
the present ronte <t, havmg regard to the statutory framework under
the CA Act, cu1rent FDI Policy and ’che RBI Circulars it may prima
facie appear That there is V|olat|on of 5tatutory provisions and policy
framework effe'ctive enforcement’ of which has to be ensured.
Statutory reouIaLory provisions mteﬂded to advance the object of lavv

have: to be enforced meanmqfully No vested interest can ﬂout the
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séme by manifésting compliance only in form. Compliance ha's' to be
in substance. fl'he law enforcing ‘agencies are expected to s';ee the
real situation. As found by the Expert Committee in its report, there
is a compliahc;e by MAFs only in form and not in substance, by
having got _regiét'ered partner.ship.ﬁ'rms with the Indian partneirs, the -
real beneﬁciaﬁies of transacting the business of cha;rtered' '

accountancy remain the companies of the foreign entities.” The

partnership ﬁrmﬁs are rh’ere!y a face to defy the !avv.' The principle of

lifting the ﬁorpdrate veil has fo apply when the law is sought:to be
éircumvented. In expanding horizons of modern jurisprudence, it is
certainly permisésiblé. "Its ffontiers are unlimited. The horizon of the
doctrine is expa;nd.ing.'_.Whil,e the.company is a separate entity, the
Court has comé to recognize several exceptions to this rule. One
exceptién is where co.rpor_ate. p.efsonali_'ty is used as a cloak for fraud
or irhproper cdi%\duct or for violation of law. Profection of public
interest being of params‘ount importance, if the corporate personality
is to be used to;evade:obligations imposed by law, the real state of
affairs needs to be seenk The same principle applies while
overseeing the ..complian'ce of applicable ethics of not permitting
profit sharing or 'complyihgl with the ceiling limit for. the business

-
State of Karnataka vs. Selvi J. Jayalalitha {2017) 6 SCC 263, paras 205 to 211

State of Rajasthan vs. Gotan Lime Stone I‘(hanji Udyog Pvt. Ltd. (2016) 4 SCC 469, paras 24 to 28;
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which is violaéed byz' using the technique. of sub contracts for
outsourcing. If :‘thé 'pregmises are same, phone number/fax nur:nb.er is
“same, brand nz:ﬁme is same, the controlling entity is same, %I'juman '
resources are same, it will be difficult to expect that ther‘e%is full
compliance én 'm'er.e separate registration of a firm. 'The proh?ibition
under Section 25 of the éA Act can be held to be defeated.; tis
perhaps for this ‘reaso'h that tl‘1e network firms avoided giving the
information s'bugh‘t by the',Commi.ttee. The issue of separate
bversight body for auditing work and deating existingl legal

framework appear to be necessary.

51. The othef aspect is "of 'ini/estnﬁerlt in CA firms, in violation of
prohibition of FDI policy, by'L.JsAin'g a circuitous route of interest free
loans to partners. Thg_ fact that the income tax authorities have
taken the grants received as revenue receip.ts' and taxed the same as
such is not conclusive to hold that the receipt is not an i'nv.estme'nt
Which is imperrﬁissible. If investment is n.ot permitted, the policy o.f’
law cannot be aefeated' by terming such investment as grant for
quality control S;pecially when the grant has been used to acquire a

chartered accouhtancy firm.

52. Absence of revisiting and restructuring oversight mechanism

as discussed a:fbove may have adverse effect on the existing_ '
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chartered accodntaﬂcy profession as a whole on the one har%d and
" i
uhchecked audi;-ting bodies can_,\}-‘a_dversefy affect the economygi'of the
country on thie other. Moréaver, companies doing chartered
accountancy lausiness will . not have personal or individual"
accountability Which is required. Persons who are the face may be .
insignificant ancéi real owners or be‘.neﬁciary of prohibited activity may
go scot free. Aé already noted, the Repor’ca of the Study Group and
Expert Group show that enforcement mechanism is not adequate
and effective. ThIS aspect needs to be lool\ed into by experts in the
Govemment. | lt may consnder whether on the pattern of the
Sarbanse Oxlef/ Act corporate leaders be required to personally
certify the accuracy of the financial statements. Further, how to
prevent corpo:ate analysts . from beneﬁttmg from Lhe conflict of
mterests, how to check audit companies from providing non audit
servicea anc; how to I.ay dawn _protocdl for auditors. It has also been
brought to our r;_otice that another law in US ‘Dodd-Frank Wall Street
Reform and k”:zonsunvar Protection Act, 2010° to ensure more
transparency aa'd acco;unt'abil_ity of financial institutions to decrease
the risk of inveisting needs consideration. It sets up an oversight

body called the Financial Stability Oversight Council (FSOC),

53. Accordingly, we issue the following directions:
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" The Union of India may . constitute a_three me mb
?"Commmee of experts to look into the question :
:'whet!der and to what extent the statutory
framework to enforce the letter and spirit of

' Sectlons 25 and 29 of the CA Act and the statutory

e s g - -

Code of Conduct for the CAs requwes revxsst SO as to

TraeM i P e,

approprlately dlSClp!lne ‘and regulate MAFs. The-

Commiittee may also conSIder Lhe need for an

. et R P R o7 OV e aahiad

' approprlate Ieglslatlon on the pattern of Sarbanes

Oxley Act, 2002 ‘and Dodd Frank Wall Street Reform

o i e A

and Consumer Protection Act, 2010 in US or any’

e

other appropriate-mechahism for oversight of
professioh"of the auditors. Question whether on

account of conﬂlct of mterest of audltors vvltn

e bR —— ——— s m P b epeh o Fere

consultants, the auditors® profess;on may nheed an

exclusive oversight body may be examined. The

. Committee may examine the Study Group and the

Expert Group Reports referred to ahove, apart from

+ - any other material. It may also consider steps for
.+ effective enforcement -of the provisions of the FDI

policy and the FEMA Regu!ations referred to above.



it may ldentn‘y the remedlal measures \’\lhl(h may
Lhen be consnd@red by appropriace authorities. The
Committee may call for suggestions from all
concerned. Such Committee may be consltituted
within two m_on‘ths. Report of the Committee may
be submitted withfn three months thereafter. The

UOI may take further action after due consideration
of such report.

(i1) ;The ED may c\omplete the pending investigation
within three months; " | '

(i) . ICA may' further examine. all the related issues at
gapprqpriate level as far as possible within three
Emonths and take such further steps as may be

- considered hecessary.

The xnattérs stand disposed of accordingly.

e J.
' [ADARSH KUMAR GOEL]

.............. R
[UDAY UMESH LALIT]

NEW DELHI;
23" FEBRUARY, 2018.
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MATTER FOR : 17.08.2015 - | ‘ SECTION PIL (WRIT)

IN THE SUPREME COURT OF INDIA
'CRIMINAL ORIGINAL JURISDICTION

WRIT PETITION (CRIMINAL) NO. 104 OF 2015
(Under Article 32 of the Constitution of India)
WITH
INTE RI OCUTORY APPLICATION NO. 2 OF 2015
(Application for permission to amend the Writ Petition)

Anoop Baranwal ... Petitioners
Versus

Union of India ... Respondents

To,

_\/Uﬂibn 'of India o . \;\/
Through it$ Secretary, ’

Ministry of Law & Justice
Shastri Bhawan, New Delhi - 110 001

WHEREAS the \.Nrit Petition above-mentioned (copy enclosed) was filed
in this Regiétry on 13.01.2015 by Mr.” Anoop Baranwal, Petitioner-in-person,
n'o'w reprc?selited by Mr. Prashant Bhushan, Advocate. , '

*AND WHI"RPAS the said Writ Petition alongwith Interlocutory.
[\pi)llbcll'lOﬂb above- mcmloncd were listed before this Hon'ble Court on

13. 07 2015, when the Court was pleased to pass the following Order:-

“I.A. No. 3 is allowcd

«_...‘...u =

o C&Qz}“

T NOW, THEREFORE, TAKE NOTICE that the Writ Petition alongwith
application ab0v§3~ment10ncd will be posted for hearing before this Court on

Monday, the 17 day of: August, 2015 and will be taken up by this Court at

\él/ 10.30 O'Clock in the Forenoon or so soon thercafter as may be convenient to

/V}\\ Lhc (omt for orders wlicn you may appear before this Court and show .cause to

the Court why Rule Nisi in termis of the prayer of the Writ Petition should not

be issued and Interlocutory Application should not be allowed.
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Take further notice that in default of your appearance the matter will be

décided and determined in your absence. .

" Dated this the 22" day of July, 2015,

(et

Assistant Registrar
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LISTING PROFORMA

IN THE SUPREME COURT OF INDIA

1. .Néture'bfthe FAGHET .ovvvnsivssrsrnesiees ~ CIVIL
o (8) Name' of Detitioner ....... S 1 Anoop Baranwal
(b) e-mail ID .................... - .baranwal.anOop@gmail.com
3. (a) Natne of fies'i’;‘ohdent ...... feerseres .. Urﬁon of India through its Secretary, Ministry of
| E Law and Justice
(b)e-mail,lb.....: ................. J— ' |
4. Nux‘hb&-g’)f CASC.cerenrirssrsrssensssnssssssnas ' One
5. (ajAdvbCﬁa@_fbr.Petitibner(s-)..’ ..... Petitioner IN Person.
(b) e-rhail ID ........ baranwal.énbop@gmail.cc}m.
6. (&) Advocate(s) for Respondent (5)... N.A.
| (b)_'e-mail 115 s N.A.
7. Séétibn dealing wi'th the MAtter. vviiiinnn et
| 8. Da.te of the impughed Order/J udgment.......... . N.A.
8A, Name of Hon'ble 5uciges...: ................................ N.A.
$B. In Land Acquisitién Matters :
i) Nétification/Govt. Order No. w8, 4,6) ... N.A.
dated..... N.A. :issued by Centre/State of....... N.A.
ii) Exact purpose of acquisition & village invOlved. ..o, N.A..
8C. In Civil Mattersl:- - NL.A.
i).'Suit No., Naﬁle‘ of Lower Cburt ...... s N.A.
- Date of Judg'mc.eil.t.' ................................................................... N.A.
8D, In Wit Petiti'o1'1.s:.~. | N.A.
. “Catchword” of other sii'r‘xil_éi' r_'natters...; ..... s ..... e NLA,
8B, In cdse of Motor Vehicle Accident Matters : N.A.
Veh;éle NOurerrcoretrsssorssssrsies e s . NA.
8F. In Servicé Métteré - N.A.
(1) Relevant servi.ce rule, if B cossscnrnsssinenrs e N.A i



i,
.

(i) 6.0./Cireular/Notification, if applicable or in question...... | N.A.
8G In Labour Industrial Disputes Matters &, : N.A.
- 1.D. Reference/Award No., if applicable v N.A.
Nature 0f UIEEHCY . vuereresssivmvinrsisiseniiiisissssisiissessisass e ' N.A.
9. In case it is & Tax fatter : | _ o o | N.A.
a) Ta‘( amount 1nvolved in the matter.......... - ..... oo i n | | N.A.
b) Whethel a reference/statement of the case was called fo1 or rejected... . NA

c) Whether similat tax matters of same parties filed earher (may be for
| ea-rlier/A 6;11er Assessiment Year)? i RSO R N.A.
-dj ' Exéxﬁptibﬂ NOtifipaii01VCircula1‘ (TP v e . N.A.
11, Valuation 6f the matter : : - ' N.A.

12. Chssmcanon of the matter :
(Please fillup the iumber & name of relevant categdry with sub ¢dtegory as per the list cnculated)
No. 6f Subject CétegOry'with full name :
No. of sub-category with full hame :

13. Title of the Act involved (Centre/State) ... Constitution of India

14. (a) Sub-Classification (indicate Section/Article of the Statute)... Article 324 (2) and 14

(b) Sub-Section i11§olvec1....I.................' .............................................. - ~ NA.
() Title of the Rules Hivo1ved (CERUE/SIE) vrwrrvrrsvsvrssrs N.A.
(d)_Sub-ClasﬁﬁQatién (indicaté Rule/Sub-rule of the Stéltutg) ............... N.A.,

15, Point of law and (question of law raised in the Case: Whether selection process of mefbef to the
Elect1on Cominission W1thout constitution an independent and neutral collegiums is violative of
Article 14 of the Const1tut1on and against the intention of the Constitutional maker expressed in

Article 334(2) of the Constitution?

16. _Whethgr inatter-is not to b’e'li'sted before any Hon'ble J u.dge‘? _ N-A.
' M&nion the r‘laiﬁe (}f the Hon'ble Judge...coovonieniane e N.A.

17. P'art‘ic':ula'rs' of idéi)tiéél/similar caées,.if any _ No
&) Pending CASES.vivrererenee eveerne et sss st b e e sens T N.A.

b) Decided cases With CHAHON. s et N.A.
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17A.Was SLP/Appeal/Writ filed against same impugned Judgment/order earlier? If yes, No

)

DALCUIATS. L uveersesesnesressessssessssssssssssns s s ST N.A.
18, Whethé; the petition is against interlocutory/final order/decree in the case...... No
-19. 1fitis a fresh fhatter, please state the name of the High Court and the Coram

in the ii_npﬁQn’ed Judgment/Ofdef ................................................... e N.A.
If the inatter was already listed in this Court ; N.A,
4) When was it Sted....orrcinnniiionsissisinnn, ettt bbb s bes N.A..
© b) What Was the: COTAN..uvuvuvrrrresssnmisressisinmissssssimssssssssmmissssssss s e N.A..
¢) What was the direction of the COUILurunrerivvsrerssssssssmrsssesses s diesssssnsisnn o LA,
21. Whether a date héé already been fixed cithci' by Court or on being mentioned
© for the hearing of matter? If so, T , , No
please indicate the date fixed............ e RO N.A.
23. Is there a caveator? If so, whether a notice has been issued to him? No
23. Wheéther date entered in the Comijuter? .......................... s N.A.
34, Ifit is a critiinal mdttér, please state : ' : No
* a) Whether accused has surrendered.....ouiiennes et aae S N.A.
b) Nature of offence, 1.6, convicted under Section with ACt......cummmsseisnss N.A.
¢) Senternice AWALAEG. cesssv s eoveesssvsessessseesesessesesesssessessssssnsssssssnessasssnssssanrsssinnenes NOAL
d) Sentence already undergone by the ACCUSEd.mmmcreirmrisssssssimssiisniisinninn N.A.
34 8) (1) FIRIRCISCrrmssvivmssseisessresssreses s e sesssents N.A..
Date of Régistration 8f FIR €tC...cviiiiniens s N.A.
' Nane & place 67 the POLCE StAtION. e e NoAs
(i) Naine & place of Trial COUIL.cvrcvmrivion SRR N.A.
_ Case No. in Trial Court and Date 6 JUAGMENT....vveerreenevririnisiirieesensinnnns N.A.
'_ (i) Name and place of 1st Appellate COULL ovrrerrrirereriierereeesssssereseseseretssisnesns N.A.
Case No. in I'st Appellate Court & date of Judgment.....civierinmecsereens N.A.
Dated oot

ANOOP BARANWAL
Petitioner i Person
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SYNOPSIS AND LIST OF DATES

fhis writ petition is being filed as public interest litigation raising

"the issue of the constitutional validity of the practice of the

. Respondents in appoiiting the member to' the Election Commission

wrthout folléwing a falr just and transparent selection process by
co‘nstrtutlng a heutral and rndependent collegrums/selectron\

oommrttee on the dround that such practice is discriminatory and

: vrolatlve of Artlole 14 of the Constltutron and is agarnst the provision
-f'Of Article 324( ) of the’ Constitution, which obligate our Executive/
| Leglslature to make law for ensunng a fair, just and transparent
| selection process by constltutrng a neutral and independent
o couegl_ums/ selectidn. committee to recommend the hame for Election

~ Comrnission, for which, time to time, the recommendations have

been made by tne Second Admlnrstratrve Reform Commrssron in lts

FOurth Report in January, ?007 by the Dr Drnesh Goswaml

s e bt 2

-Commlttee in its Report in l\/lay, 1990 and by the Justice Tarkundé’

' Commrttee in its Report in year 1975.

LS

The present writ petition raise the folloWin’g guestion of law of

'COhS,titutiohal. imponénce for the kind deterfination by this Hon'blé

Court:

A). |Whether thé practice of appointing tb‘e meémber to the
rEleotron Commissiont without following a fair, just and

)transparent ‘procéss  of selection by oonstrtutrng an



e
S
—

-lndependent and neutral collegiums/selection commlttee to
' recommend the name and without making a law for the

same - as obhgated in Artlcle 324(2) of the Constitution, is not

. dlscrlmlnatory and vrolatlve of Artlcle 14 of the Constitution

of India?

. WhetHer the pro‘vi‘sions c‘;f.Ar‘ticle 14 of the Constitution does
not rnake it dbligato-ry on the Respondente td:"“folldw a fair,
just and tr‘ansp’_arent selection process by odnstituting a
: .neutral and inde‘pe_ndent collegiums/selection committee for
| the appointment of the member of the Election Commission,

'even ih the absence of any law, as intended to be made by

P— I - P

the Parlrament under Artlcle 324(2) of the Constltutlon’?

. Whether failing in implementing the recommendations of the
Dr. Dines’n Goswarni Coinrittee; Second Administrative
Reforms Commission and Justiee Tarkunde Comimittee to |
constituté a heutral and independeht committee for the fair,
. just and transparerit modé of selection-for the appointment of
the members to Election Commission is not violative of
Atticle 14 of the Constitution of India? N\

A3
Y

\

). Whether  ‘Intedrity  and lndependence of \. Electlon

'C,ommlsswn IS the basrc featdre of the COnstltutlon of Indra
ifh view of the fact that its functlonlng greatly determines the
quahty of govermnCe and strength of democracy and

whéther adopting the process of apporntment of thé member



.

. to the Election Commission solely on the recommendation of

the executive at Centre without evelving fair and transparent

' selectron process, s not undermmmg the lntegrlty and

....... e b et e, e s

|hdepehdence of Electloh Comm1ssron in view of the

mtentlon expressed by our Constltutron makers during

COhstitueht Assembly Debate?

Whether the process of appointment of the member to the

! - Election Cémmission also heed not to be msulated from the

polrtroal ahd executrve pressure by evolving a neutral and

lhdependent collegrum/commrttee for fair, just and

transparent selection, particularly when for the other High.

' .Constltutronal and Legal Authorities like Judge of Supreme

b

Court and Hrgh Court: Chief Information Commrssroner/

i e e

liformation Corhmrssroner Chairperson and members of the

Natiénal Human Right Commission, Chief Vigilahce

' Commlssroher Directér of Central Bureau of Investigation;

Lokpal and other members; Cha'irr‘nah: Press Council of
India, the law to.-cohstitute a neutral and independerit
cellegiur_h/sel‘ectidh oo_r‘hmrttee for fair, Jqst and transparent
selection t5 récominend the name, has been adopted and

implemented?

. Whethér permitting the Respondent to continue to appoint

the members to the Eléction Cormmission solely on the

advice of the political-executive at centre does not gives
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ample room for the rullng party to choose someone whose,

loyalty to it is ensured" and thereby renders the selection

.pfocess vulnerable to manlpulatlon and partlsanshlp and

i i s b fanr o LSRR SO

., thus causmg VlOla’tlon of Artlcle 14 of, the Constltutlon of

- India?

26

. Whether by not makiiig a law-for efisuring a fair, transparent

and justified process of selection for the appointment of the
members to the Election Commission under Article 324(,’2) of
the Constitution .of India, the Respondents falled in

T e = e e

dlscharglng thelr oonstltutlonal obligation oontmudusly since

acloption of the Constitution of Ihdia, and as such which is

hot needed to be interfered by this Hon'ble Court?

LIST OF DATES

Under the C—onstitution of India, the ihdependence .

November, and integrity of the Election Commission is of

1949 paramount importarice for ensuring a free and fair

2

election to strengthen and maintain the life of the
democracy.

In order t6 ensure the purity of the election process, it
was thought by our Constitution-makers that the

responsibility to hold free and fair election in the
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country should be entrusted toan mdependent body
which Would be msulated“ from polltlcal executlve_

interference.

It is inherent in a democrati¢ set up that the agency

which is entrusted the task of holding elections to the

'leglslatures should be fully lnsulated so that it can

et e = orenan

func:tlon as an lndependent agenoy free from external

pressures from the party in power or executive of the
day. This objective is achieved by setting up of an
Election Commission, a permanent body, under Art

324(1) of the ¢onstitution.

The functioning of the Election Commission greatly
determines the quality of governance and strength of
deméérac‘y.and in view of the dgreat constitutional
importahce of the Election Commission, the fairness

and transparehcy in the mode of procedure of

. appoiritment of the Chief Election Commissioner and,

it embers under Article 324(2) of the Constitution

becotries very.cruct:al.'.

- Article 324(2) of the Constitution ¢f India provides for

the appOir‘itmeht of the Election Commission, .which
are as -follows:_

324(2): “The Election Commission shall Con313t of



15-Juhe,

1949

the Chief Election Commissioner and such
lnu'mber- of -other Election Commisaio‘ners, if‘ariy,‘
as the Presndent may from time to time fix and the
appomtment of the Chlef Electlon Commlsswner
and other Electlon Commlssmners shall, sub ect

to the prov18lons of any law made in that behalf'

e e 2n s

| by Parhament be made by the President.”

e = JEPE e

During the "adoption of the Clause ‘subject to. the
provisions of ahy law made in that behalf by

Barliament’ in clause (2) of Atticle 324 of the

 Constitution, the  views expressed by our

Constitutional maker is relevant to quote heré. The

eminent Constitution maker fiameély Brof. Shibban Lal

- Saksena. in the Constituent Assembly Debate, whilé

Proposing an afmendment that the appointrerit of the
Chief Election Commissioner should be “subject to

cotifirmation by & two-thirds majority in a joint session

of bkoth Houses of Parliament.” argued that

appointment by the President would really mean

'appbintmeht by the Governrheht under the decision

of the' Priime Minister.

Agreeing with Prof. Saksena, Dr. B.R. Ambedkar, the

Chairman of Drafting Commiittes, in his reply stated:
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“With regard to the question of appointment, |
must confess that there is a great deal of force in
what my friend, Prof. Saksena, hae stated that
'there is no use of making the tenure of the
Election Comhlwies'ioner a fixed and secure one if
there is no provieion in the COnstit'u.tion.te prev"e;ﬂt_
ei'ther a fool éf knave or a persoh who is likely to
be under the thumb of the Executlve My provnsmn
- | must admlt - does ~not contaln anything to
provide agairist nomination of an unfit person to
the-pOst of Chief Election Commissioner or the
other Election Cer‘ﬁmissionere.” )
Ultimat'ely Dr. B.R. Ambedkar gave an amendment
that the appointment of the Chief Election

Cémmissidher and ‘the Election Commissionér shall

_ be made by the President “subject to any law made

in that behalf by Parliament” which has also been
inserted in the Article 324 (2) of the Constitution with
the hopé that in dué course of time the Government
will take an initiative to make the Law for fair, just and
transparent r‘ﬁcbde of the appointﬁweht in the Election
Cc‘jmr‘ﬁise_i(')n “.to “ensure its independence and

integrity.
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1975

Jahuary,

2007

Justice Tarkunde Committee (appointed by ‘Citizens

for Democracy’ on the suggestion of Sri Jayap.rékas’h

Narayan) recommiended that the members  of
Election Commission should be appointed by the
President on the advice of a Committee o.o'hsisting of

the Prime_l\/l'inister, the Leader of the Opposition in

" the Lok Sabha ahd the Chief Justice of India.

The'.COmmittee of. Electoral Refoxms in -the
chfurmanshlp of then Law Mlmster ”namely,“Mr.
Dinesh Goswaml appomted by fhé Central_
ébverhlnent, has made sevezal recommendations on
the issue. of eledtoral reforms. In para no. 1..2‘ of its
report,  Mr. Dine'sh’ Goswami  Committee
seommended for the affective consultation with
neutral authorities like Chief Justice of India and the
Leadar of the Oppbsition for the appéintment in
Election Commission.

The. Second Administrative Reforms Commission, in
it fourth report made in January, 2007, also

‘ecormmended for the constitution of neutral and

" independent collegium headed by thé Prime Minister

with the Speaker of the Lok Sabha, the Leader of

| Opposition in the Lok Sabha, the Law Ministér and
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the Deputy Chairman of the Rajya Sabha as
members for rmaking recommendations for the

consideration of the President for appointn/‘weht of the

Chief Election Commissidher'arld the Election

- Commissioners.

The issue df appointmeht by a neutral cothmittee has
alsd been favoured by the polltlcal Ieaders Mr L K.

Advani, then {eader of opposmoh and member of Dr..
Dlnesh Goswaml Commlttee in hls Ietter dated
02/06/2012 addressed to the Prime Minister, . also
urged .and suggested tb constitute a selection
committee consisting of the Prime Minister, thé Chief
Justice of India, the Law Minister and the Leader of
the Oppositioh in both Houses of F’arl*iaiﬁeht.

The aferéeaid eugge‘etiéh of Mr. L.K. Advani was also
found SUb;fad'Ft from the Leftist leader hameély M.

Prakash Karat and Mr. Gurudas Das Gupta.

adoption  of  the Constitution, the sucéessive

Governments éame at centre but none of them take

any initiative to fake a law, as per Aticle 324 (2),

although several récommendatidns ahd suggestions

have  been madé in this rega‘rd., The
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recommendations and suggestions, so made, have

not been given affect by the Respondents for dbvious
reasons.
It is a practice ih vogue since adoption of the

Constitution i.e. 26 Noverhber, 1949 that the

President appoint a member of -the Election

Comrﬁssion uhder Article 324 sdle‘ly oh the advi¢e of

the executivé at Centre and there is ho dbligation on

- the Prime Minister to consult other ‘pai”ties or

independent and neutral authorities while selecting
and making the recommendation for the appointment
of the member of Election Cormmissioh.: This gives

amplé room for the ruling party to6 chodse someone

- whose loyalty to it is assured.

Due to lack of law for the constitution of an

indépendent and neutral committee for fair and just

selection, the mernbers to the Election Comiission

are being appointéd by the President solely on the

‘advice '6f thé Primé Minister ahd thus the whole

procéss of the appointient has beeh kept
centralizéd with and left to the sweet will and

pléasuré of the Exécutive at.Centre.

. The appdintient oh the poést 6f thé héad and



memvbérs of many other authorities of cbnstitutiénal
importance like (i) Chief Information Coniimissionér/
lhform.étioh' Commissioner; (ii) -Chairpers’o‘h and
member of the National Human Right Comrission;
(ii) - Chief Vigilance Commissioner & - Vigilance
Commissioners; (iv) Director of Central Bureau of
fvestivation; (v) Lokpal and Members; (vi)
Chairman: Press Couﬁcil of India; (vii) Judge of

Supreme Court and High Court, is made on the

v

independent and neutral statutory collegiums/ -
selection committee undér the relevant statutes.

e

.CS January, \"'\!A post of member to the Election Commission i$

2015 vacated on the retiremeftt of Chief Election

N
T

Comrission namely Mr. V.S, Sampath and for the
appointmerit on this post, the selection process is to

be initiated.

The practice. of appoéinting the rmembers to the -
Electioh Cominission without making law for adopting
fair, .jus‘t 'a‘ﬁ'd “trahsparerit seléction process by
. constituting an indepehdent and neutral collegium/
compnittee for récommendation of the name, is

violativé of Article 14 and 324(2) of the Constitution
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03
December

2014

of India.

Against the unfair, L_mjustiﬁed and unconstitutional

practice of appointing members to the Election
‘Commission, the petitioher made petition on

| 03.12.2014 befdre the Prime Minister/Head-Council

5t Ministers of the. Unioh of India.(the Resp. no. 2)
with a prayer to take initiative to fhake Iéw for laying |
down a fair, just and transparent selection process by
'C"Ohstitutiﬁg an  independent  and heutral

collegiums/comimittee for recommending the name

for the post of the member of the Election

CofMmmission.

Oni the petition of the petitioner dated 03.12.2014 rio

reply or information in respect of dny action or

decision taken theredn, has been given by the

Respondents till the date and aforesaid petition of the
oetitioner dated 03.12.2014 is &till pending and. kept

undecided by the Résponderits.

Kéeping the pétitién of the lbetiticner dated
03.12.2014 pending and undedided is illegal,
unlawful ahd ufcohstitutional and the Respondents
are in hurry té récommend the nameé for the post of

Metmbers to the Election Comviission, which will bé




fallen vacant on 15.01.2015, illegally, unlawfully and
, un-cOnstitUtionaAlly- without considering and déciding’

~ the petition of the petitioner dated 03.12.2014.

%l. 08.01.2015 The subject matter ‘involve in.the petition are the
N _su'bétantial 'question of law of the Constitutional.
impoitance and violation of the fundamental right
- -guarahteed Llfwder Atticle 14 of the Constitution.
Hence present yvrit.Petition as a Public Interest
Litigation is being filed.
FILED BY: .

ANOOP BARANWAL
(Petitioher-in- person) -
 Rlo B-34, Badri Awas Yojna,
Teliyarganj, Allahabad, U.P.-211004
E mail: baranwal.anoop@gmail.com
Mobile: 09415215383
Drawn on: 05.01.2015 '
Filed on:  .01.2015
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IN THE SUPREME COURT OFINDIA

CIVIL ORIGINAL JURISDICTION |

PUBLIC INTEREST PETITION NO. . OF 2015

(Under Article 32 of the Constitution of India)

IN THE MATTER OF

Sécretary, Ministry of Law  and

. Justice, Shastri Bhawan, New Delhi-

Anoop Baranwal " aged -about 41

yedrs soh of Sri Madan Mohan
Bérahwal R/o B-34, Badri Awas, C.

Lines, Teliarganj,” Allahabad, Uttar

Pradesh-211004. Petitioner

Versus

Thé Union of India through its

110001, | , ... Respondent
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PUB,LIC INTEREST PETITION UNDER ARTICLE 32 OF - THE

CONSTITUTION OF INDIA FOR ISSUANCE OF WRIT, ORDER,

 DIREGTION OR ANY OTHER APPROPRIATE DIRECTION.

b

To

Hon'ble Tlhe Chief Justice of India and His Companion Justices

6f the Supreme Court of India.
“The Humble petition of the Petitioner above harited.

MOST RESPECTFULLY SHOWETH:

1. This writ Petition under Aticle 32 of the Constitution of India, is

being filed as Public Interest Litigation by thé petitioner, who, being A
Gitizen of India and practicing advocate at Allahabad High Coutt, is

havihg deép concern with déiocracy and is interested in securing

A..the Integrity and Iridependence of Election Comimission and ih

énsuring the proper implémentation of the constitutional provisions.

By fmeans of writ petition the substantial duestioh of constitutional

validity of the practice of thé Resporident in appointing thé mermber to

he Election Gomtission is béing raised oh the ground that such

prac‘:ﬁ‘ce is discrifninatory afid violative of Article 14 ¢of the Constitution

~and is dgainst the provision of Article 324(2) of the Constitution,

Whic'h obligaté our Executive/ Legislature to make law for ensuring a



R fair, just. and transparent selection process by constituting a neutral
and, ihdependent collegiums/ selection committee to recoimmend the

| hame for Election Commission, for which, time to time, the

recofﬁhﬁehdations have also been made by the Second
Adnﬁin;stratIVe Reform Comrﬁission in its_Fourth Report in January,

2607i by the Dr. Dinesh Goswami Committee in its Report in May,

- .1990; ahd by the Justice Tarkunhde Comittee in its Report in year

- 1975,

| 11 ‘This by rmeans of present writ petitich as Public Ihterest

Litjgétidh, the petitioher is challehging the selection process of the

member- {0 the ElectiOh Cominission on the ground of violation of

_ Ar’tic'ié_M of the Coénstitution of India and raising substantial question

of law as 10 the interpretation of Atticle 324(2) of the Coristitution and

seeking writ of manhdamus or an appropriate writ, order or direction,

sommanding the Réspondent to make law for ehsurihﬁ; a fair';'just and
transparent: process of sélection by constituting a neutral and

. independent collegium/ selection committee to recommend the name

for the appointiment of the Member to the Eteétion Cormmission undér

Article: 324(2) of the Constitution of lhdi'é and further seeking writ of

- mandarnus or an appropriate writ, order or direction for Céhstitutihg

ah interim neutrél and, indepéndent collegium/ selection cofimittee to

recommend the haines for thé appointment 6h the vacarit post of the

" inethber to the Election Comimission.




~

" 2 Disclosure in terrh of Order XXXVIII Rule 12 sub-rule (2) of the

| Supreme' Court Rules, 2013:

23

2.1

L]

“That the petitioner's full harhe is Ahoop Baranwal; his gostal

'addréss is B-34, Badri Awas, C. Lines, Teliarganj, Allahabad,

Uttar  Pradesh - 211004 and E-mall address  is

. baranwal.anoop@gmail.corh. His Mobile no. is 09415215383

and his PAN no. is AJEPBB620H. The petitioner's anriual

ihcothe is about Q0,000/- per ménth. He is filing the Ideritity
Card issued By High Couit Bar Association, Allahabad as a -
.' proof re‘garding' persohal identification. A photocopy of the

-ldeﬁt'ity..Card of the petitioner is anfexed herewith and miarked.

45 Afriexure P1 (Page oDl — ) to this petition.

That the practice of appointing the ember to the Election

Commigsion without making law for & fair, just dnd transparent .

procéss 6f selection by constituting ah independent and rieutral

collegiums/ selection cominittee to recommend the name, is in

violation. of Article 14 and 324(2) of the Constitution of India and

. is iA vogue continuously since adoption of the Constitution:

' Agaiﬁst the same unconstitutional practice, thé petitioner made

‘his petition before the Respondents on 03/12/2014, but to o
| aQail and the Respondent is going to initiaté the process of

appointiment oh tlﬁ_e bc’ist'of the fMember to the Election

A



o CommISSIOn which will be fallen vacant due to retlrement of Mr,

V.S. Sampath the Chlef Election Commlsswner oh 15 January,

2015, WIthOut deciding the petition of the petitioher dated

- 03/12/2014. Thus the cause of action for filing the present

A

Public Interest Litigation arises.

'-Thét under the- Conétﬁi,tutioh of India, the independen_cé and
' ._.:inte'grity of the Election Commissioh is of paramount
imp’)or'tance chr e‘hs‘urih.gA a frée and fair election to ‘strengthen‘
and maintain the life of the democracy By not constituting &
heutral and mdependent Collegium/Selection Commlttee to
.recommend the name for the member to the Election
“Commission and’ by cohtinuirg to adopt the process in
"apbc‘)ihtihg the member of Election Commission solely on theé
" recoffimendation ' éf pOIiti.c’:al-exécmive' at Ceritre, the
indépsndence and the integrity of the Electioh Commission is
being jeopardizéd and thus public injury is beihg caused.
- That it is stated that the petitioner has no personal interest in

filing the present Public Interest Litigation,

"That it is stated that thére is nd civil, criminal or revenue
) litigation, involving the petitioner, which has or could have a
l€gal nexus with the issue(s) involved in the present Public

- Intérest Litigation.

e T e T T T e [

B SY

pid e ls



| '. 2.6 That it is stated that the petitioner apnproached the Réspohdeht,

~ the cohcerhed Government Authority and moved the petition
| dated 03/12/2014 (Ah. No. 6 to this Petition) for relief{s) sought
:"_in' the "p'_et.ition_. On the petition of the petitioner dat_ed

| -03/12/2614, no action Aor decision has .been takeh by the

"Respondent. -

"2.7 That it is further stated that there is no personal gain, privaté

. motive and oblique reasoh of the petitioner in filing the present

Public Interest Litigatiom.

QUESTIONS OF LAW:

3. The present writ petition raise the followifig duestion of law of

- constitutiohal impoftance for the kihd détermination by this. Hon'ble

Court:

A). Whether the p:raétice of appointing the mémber to the
- Election Comivission without following a fair, just and
t.rahsfaaréht process of selection by ¢5rwstitUtihg an
independent and neutral collegiurns/sélection committee

to recommend thé name and without making a law for the

- saie as obligatéd in Article 324(2) of the Constitution, is

not di’scﬁriminét@ry and violative. of Article 14 of the

Constitution of India?




- C).
).

~

Whether the provisions of Article 14 of thé Coristitution
does not make it obligatory on the Respondents to fOIloW
a fair, just and transparent selection process by
constituting a .r\e_utral "and independeht. collegiums/
selection c'ommitAtee’ for tﬁe appointmerit of the member of
the Election 'Com.miss'iOn, even in the absence of any law,
as intended to.be made by the Parliament under Article

324(2) of the Constitution?

Whether failing in implementing the recommendations of

the Dr. Dinesh Goswami Committee:  Sécond

Adiministrative Reformis  Comimission  and  Justice
Tarkunde Committee to constitute & neutral and

independent committee for the fair, just and transparent

AN

maode of selection for the appdintment of the fiembers to

Election Commission is not violative of Article 14 of the

Coristitution of India?

“Whethér ‘Iitegrity and Independence of Election

Comitiissjoh’ is the basié feature of the Constitution of
India i view of the fact that its functioring greatly

determines thé quality of governance and strength of

- demdcracy and whether adopting the process of

appointment of the-member to the Election Commission



d

a

solely on the recommendation of the executive at Céntré
without evolving fair and tr"ansparent"'selection process, is
not underminihé the ‘Integrity and Indepenhdence of
Election C‘Orhrﬂissién’ in view of the intention expressed

By our Constitution makers during Constituent Assembly

. Debate?

Whether the process of appointment of the member to the
Election Commlssmn also need not to be msulated from
the pollthal and executive pressure by evolving a neutral
ahd indeperident Collegium/ cominittee for fair, just and
trahsparent selection, particularly vyh.er‘] for the other High

N
¥

Constitutional and Legal Authorities  like Judge of

" Supreme  Court. and High Couit; Chief Information

Commissioner/ Information Commissioner; Chairperson

and mefmbers of the National Humah Right Commission:
Chief Vigilance Commiséioher; Director.of Central Bureau
of Investigation; Lokpal and other members: Chairiman:
Press.Council of India, the law to constitute a neutral and
independent CollégiumS/seleétio_h conﬁm.itt,e'e for fair, just
and transparént selection to recomrmend the name, has

beeh adopted and implemented?
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PUB,LIC INTEREST PETITION UNDER ARTICLE. 32 OF.THE

CONSTITUTION OF INDIA FOR ISSUANCE OF WRIT, ORDER,

_ DIRECTION OR ANY OTHER APPROPRIATE DIRECTION.

S To

Hon'ble The Chief Justice of India and His Cornpanioi Justices

of the Supreme Court of India.

‘The Humble petition of thé Petitioner above hamed,

MOST RESPECTFULLY SHOWETH:

4. THis writ Patition under Article 32 of the Consﬁtutibn of India, is

being filed as Public Intérest Litigation by the petitioner, who, being a
Citizen of India and practicing advocate at Allahabad High Court, is

having deep concern with defriocracy and is intérested in. securihg

the Integrity -and Indepeidence of Election Gofmmissis and in

ensuring thé proper impleméntation of the constitutional provisions.

By meanhs of writ petition the substantial duestior’w of constitutional
validity of the practice of the Respondent in appointin’g the rhember to
'the Election Commission is being raised on the grOund that such

practlce I8 dlscnm( hatory and violativé of Article 14 of the Constitution.

ahd i§ against the provision 6f Article 324(2) of the Cohstitutioh,

which obligaté éur Exe'c‘:utiv'e/ Legislature to make law for ensuring a

IR e e e S



fair, just and transparent selection pr,oéess by constituting a neutral

and ihdependent collegiums/ selection committee to recommend the

recommendations have also  been “made by the Second

Adminjstrative Reform Comh’iission in its Fourth Report in Jahuary,

20075 by the Dr. Dinesh Goswami Committee in its Report in May,

1980; and by the Justice Tarkunde Committee in its Report in year

1975,

1.1 This by means of présent writ petition as Public Interest

| Litiga.tién, the petitioner is challenging the selection process of the

member to the Election Comitiission oh the ground of violation of

-Of law as to the interprétation of Article 324(2) of the Constitution and

seekihg writ of mahdamus or an- appropriate writ, order or direction,

commanding the 'Reébondeht to make law for enhsuring a fair, just and

- independent collégiuim/ selection ¢ommittee to recominend the name

for tﬁ_e appoinhtment of the member to the Election Commissioh under

Article: 324(2) of the Constitution of India anid further seeking writ of

- Mmandarmus or an appropriate writ, order or diraction for constituting

an intérim neutral and indépendent collegium/ selection committee to

récommend the namas for the appsintment on the vacant post of thé

Member to the Election Commission.

name for Election Commission, for which, time to time, the -

. /-\r‘tic'lev14 of the Constitution ¢f India and raising substantial question

transparént process of selection by constituting a neutral and -




" 2 ' Disclosure in term of Order XXXVIII Rule 12 sub-rule (2) o‘fthe

‘ Supreme. Court Rules, 2013:

2.1

“That the petitioner's full name is Anoop Baranwal, his postal

.address is B-34; Badri Awas, C. Lines, Teliargan], Allahabad,

Uttar  Pradesh = 211004 and E-mal address s

. baranWal.ahoop@’g‘mail.com. His Mobile no. is 09415215383

2.2

and his PAN no. is AJEPB6629H. The petitioner's annual

" income is about 20,000/~ per month. He is filing the Identity
" Card issued by High Court Bar Association, Allahabad as a
_' prOOf regarding persoénal identification. A photocopy of the

-ldéhtityf Card of the petitioner is annexed herewith and marked

- as Ahhexure P-1 (F5age noDfte — ) to this petition.

That the practice of appointing theg member to the Election

- Commiission without making law for a fair, just ai%d transpareit
process of selection by: COhétitut'ih'g ah independent arwa heutral
:co'llegiu’rnls/ selectioh commiittee to recornmend the name, is ih
"violatioh of Ar*tic|le 14 and 324(2) of the Constitution of India and

. is ih vogue continuously since adoptioh of the Constitution.
.- Agairist the sameé uncoristitutional practice, the petitioner made

his petition before the Respondents on 0_3/12/2014, but to 1o

avail and the Respondent is going to initiate the process of

appointment on the post of the member to the Election
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- _.Commiission, which will be fallen vacant due to retirement of Mr.

2.3

24

2.5

V.8. Sampath, the Chief Election Commissioner on 15 January,

2015, without deciding the petition of the petitioner dated

- 03/12/2014. Thus the cause of action for filing the present

Publi¢ Interest Liti\gatioh arises.

That under the Constitution of India, the independence and

.;integrity ‘of the Eléction Commissioh is  of paramount

i'mpor"tan'ce for ensurihg a free and fair election to strengthers

and maintain the life of the demOCraCy By not constituting a

'neutral and’ mdependent Collegium/Selection Commlttee to

recommernid the hafe for the member to the ElectIOh

Co'mh"]is's.ioh and by continuing to.adbbt'the procéss ih

“appointing the meinber of Eledtion Comrission solely oh the

recominendation  of political-executive .at  Centré, the

independence and- the integrity of the Elestion Commission is

be‘ihg jeopardized and thus public injury is being caused.

That it is stated that the petitioner has no personal intérest in

filing the present Bublic Interest Litigation,

'Th"lt it is stated that there is no civil, criminal or revenue

- htlgatlon mvolvmg the petmoner which has or could have a

legal nexus with the issue(s) involved in the present Public

Interest Litigation.
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2.6 Thatit is,stated that the petitioner approached the Respondent,

~ the concerned . Government Authority and moved the petition
+ dated 03/12/.5_014 (An.' No.‘ 6 to this Pétitio‘n) for relief{s) sought
:"_in' the petition. On the petition of the petitioner dated
-03/12"l/'2014, hNo actioll or decisioh has been taken by the

"Respondent. -

- "_'2.7 That, it is fuither stated that there is ho persohal gain, private

" motive.and oblique reasoh of the petitioner in filing the present

Publit |hterest Litigation.

AQUESTIONS OF LAW: -

3. The present writ petitiéh raise the following question of law of

cohstitutional -impditatice for the kind deterfination by this Hon'ble

Court:

A). Whether the p:racticé of appointing the mernber to the
| Election Comission without following a fair, just ahd
transparent process of selection by -COnstitUting an
indep_e’hdeht and .heutr.al'c':ollegiums'/s'élection committee
to recommend the hame and without making a law for the
same &s obligated in Article 324(2) of the Constitution, is
not discriminatory and violative of Atticle 14 of the

Constitution of India?

fewbrgbssacis
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B).
C).
D).

Whether the provisions of Article 14 of the Constitution
does not make it obligatory on the Respondents to follow
a fair, just an,o_l transparent seleétioh pré,cess By
constituting a . neutral .'and ihde‘pehdent‘ collegiums/
selection cbmmittee. for the appointment of the member of
the Election Commission, even in the absencé of any law,

as intended to be made by the Parliament under Article

324(2) of the Constitution?

Whether failing in impleimenting the recommendations of

the Dr.* Dinesh Goswami Committee: Sécond

Tarkuhde Cofmmittee to  constitute & héutral and
ihdependeht committee fbr the faif, just and transparent
fode of selection for t.he appointmént of the members to
Election Commission is not' violative of Article 14 of the

Gohstitution of Iridia?

“Whether ‘lhtegrity and Irdepéndence of Electioh

Commission’ is the basic feature' of the Constitution of

Ihdia in view of the fact that its functioning greatly

determines the duality of governance and streéngth of

democracy and whether adopting the process of

Appointmeént of the mefmber to the Election’ Commission
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solely on the recommendation of the executive at Centre

without evolving fair and transparent selection process, is

not undermining the ‘Integrity and Independence of

" Election Commission’ in view of the intention expressed

by our Constitution makers during Constituent Assembly

Debate? |

Whether the process of appointment of the member to the
Election Cc‘jmmissiqh ailso need not t’o-be insulated from

the political and executive pressure by evolving a neutral

~and independent C'O'Hegium/ committee for fair, just and

trahspareht selection, p‘artioulérly when for the other High -

Constitutional and Legal Authorities lke Judge of
Supréeme . Court. and High Court; Chi‘efv [hformation
Cofmmissioher/ lhformatioh CornhwiSSiér‘wer;' Chéirpersén
and mémbers of the National Hu‘mah Right Comnwissiéiw;
Chief Vigilance Commissioner: Director of Central Bureau
of Investigation; Lokpal and other mernbers; Chairman:

Press Co_unc‘il of India, the law to COhétitute a neutral and

independent collegiums/selectio_n comrhittee for fair, just -

and transparéent selection to recommend the name, has

been adopted and implemented?

R e T N R o Tt e
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Whether permittin'g the Respondent to continue to appoint
the members to the Election Commission solely on the
advice of the. political-executive at centre does not gives
ample room for the ruling party to choose someone
Whose loyalty to it is ensured and thereby rendéré the

selection process vulnerable to manipulation and

. partisanship and thus causing violation of Article 14 of the

Constitution of India?

Whether'by not making a law for ensuring a fair,

‘transparent and justified process of selection for the

appointment of the members to the Election Comrhission
under Afticlé 324(2) 6f the Constitution of India, the
Respondents failed in discharging their constitutional
éblﬁgation continuously since adoptioh of the Ccihstitutioﬁ
of India, and as such which is not needed to be interfered

by this Mon'ble Court?

FACTS OF THE GASE:

"4, Facts of the casé briefly stated are as follows:

4.1 .The petitionar, being a Citizen of India and practicing advocate,

is h'a‘ivfihg deep concerit with demcocracy and is interested in

."securing the Integri{y and Independence of Election .
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' Commlssmn and is-also interested.in the proper lmplementatlon

| of the constltutlonal prov;snons

.Unhder the Constitution of lndia,, the independence and integrity
of the Ele'cti‘on- Commission is of paramount importance for
ensunng a free and fair eleotlon to strengthen and malntaln the -

life of the demooracy

1.0 Tha’lt in order to ehsure the purity of the election process, it was
'thopg'l*it by our Constitution-makers that the responsibility to-
B ;._hdld free and .fejr election in the country snbuld‘ be entrusted to
an independent boty "wnic‘sh would be insulated from political-

executive intefference.

4 That it is inherent in 4 democratic set up that ;che agency which

._is. ertrusted the task of holding elections to the legislatures
.snéul‘d be fully insulated so that it can function as an
jndependéﬁt egenéy free from external pressures frprn the party
in power or executive of the day. This ~ob‘j'e‘c:’five is achieved by
settifig up. of an Eleétion Comrmission, a perrhanent body, under

- Art 324(1) of the constitution.

45 That the functioning of the Election Commission greatly

Heterinines the quality of governance and strength of

demooracy and in'view of thé great ¢onstitutional importance of
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4.7

(i

“the Election Cdmﬁnissi'on, the fairness and transparency in the
| mode of procedure of. appointment of the Chief Election

Cémmissioner and it members becomes very crucial.

That Article 324(2) of the Constitution of India provides for thé

appointment of the Election Commission, which are as folldws:

- 324(2): “The Election Comimission shall consist of the

Chief Election Commissioner and such number of other

Election Comrhissioners, if any, as the President may

from time.to time fix and the appointment of the Chief

Electioh Commissioher and other . Election
Commissioners shall, subject to the provisions of any law
made ih that behalf by Parliament, be made by the

President.”

. .-That Durihg the adoptibh 5f_the ¢clause ‘subject 10 the provisions
of any law fhade in that beha.lf by Parliament’ in clause (2) of
| Ar‘tiol'e 324 of the COnsﬁtution, the views expressed 'by our
Constitutional maker is relevait to quote here. The eminent

- Constitution maker nately Prof. Shibban Lal Saksena, in the

' :COh"S’[i_tuérjlt Assembly Debate, while proposing an.amendment

- that the appointiment of the Chief Election Commissioner should

— b “subjéct to confirmation by a two-thirds majority in a joint

| . session of both Houses of Parliament” argued that
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appointment by the Preside‘nt would really miean appointment

by the Goverr}ment under the decision of the Prime Minister.

4.8 That Agreeing ‘with Prof. Saksena, Dr. B.R. Ambedkar, the

'Chalrman of Draftmg Commlttee in his reply stated

"With regard to the guestion of appointment, | must
oonfess that there is a great deal of force in what my
friend, Prof Sakseria, has stated that there is no use of

making the tenure &f the Election Commissioner 3 fixed

and secure one if there is ho provisici in the Constitution

!I L | to.pre_ve‘ht either a fool or knave or a person who is likely
.[,/ to bé uhder the thumb of the Executive. My provision - |
’ | must admit - does not contaifi a.hything”to provide against
Lﬁ homination of ah uhfit person to the post of Chief Election

Commissioner of the othet Election Commissioners.”

4.9 That ultimately Dr. BR Ambe‘dkar gave an ameridment that the
""abpoihtr‘hér‘tt c‘)t th‘e. Chief Election .COntmissiOner and the

Eléction Commissioner shéll ke made by the President “subject
"to any law rmade in that behalf by Parliament.” with the hope
that itt due course of time the Government will take an initiative
1o make the lTaW for fair, just and transparent mode of the
appointment in  the Election Cormmission to ensure its

indepéndence and intégrity. -
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410 That in the year 1975 Justice Tarkunde Committee (appoirited

by ‘Citizens for Democracy’ on the suggestion of Sri

Jayabrakash Narayan) recommended -that the mémbers of

| "Electxon Commission should be appointed by the Presndent oh

the adwce of a Commxttee consisting of the Prime Minister, the

- Leader of the Opposition in the Lok Sabha and the Chiaf

- Justice of India.

4.11

“That the Cémmittee on Electoral Reforms in the chairmanship

of theh Law Minister haimely, Mr. Dinesh Goswari, appointed

by the Central Goévernment: has made saveral
' recommendations o the issue of electoral reforms. Ih para no.

1.2 of its report, Mr. Dinesh Goswami Committee

recomrmended for the affective consultation with neutral

authorities like Chief Justice of India and the Leader of the

Opposition for the appointment in Elettion Commissioh. The

relevant recommehdati'ons in para no. 1.2 of the Report are as

follows:

(i) The appointment  of the Chief  Election
Commissioner should be made by the Président in
consultation with Chief Justice of India and the Leader of

the Opposition (and in casé rio Leader of the opposition is
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available, the consultation should be with:the leader of the

largest opposition gfoup in the Lok Sabha). |

(ii) . The consultation process should have a statutory

backing. )
(i) The ap‘pointmeht of the other two Election
Comm'issiOn'ers' should be madé in consultation with the
Chief Justice of India, Leader of the Opposition (in case
the Leader of: the opposition IS not available, the
c;ns_ultatic‘)n shoﬁld be' with the leader' of the: largest
L " opposition group in the Lok Sabha) and the Chief Election
| . | Commissioner.”

3

A true copy of the Chapter | and.Chapter Il of the report of

- May, 1990 of the Committee on Electoral Reférms is annexed

herewith and marked as Annexure P-2 (Page nos2t0 446 ) to

this petition,

4712 That the Sécond Administrative F'{eforms Commission, in it
fourth report made in January, 2007, also recommended for fhé
-'cc‘AshsﬁtutiO‘n of neutral and independent 'body to recommend the
namé for Election Commission. The recommendation of the

Commission is as follows:

"2.1.5.4 Recommendation:

SRR TR T S
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+a. A collegium headed by the Prime Minister with the
Speaker of the Lok Sabha, the Leader of Opposition in
the Lok Sabha, the Law Minister and the Deput‘y
Chairman of the Rajya Sabha as members should maké
- recmﬁnﬁéhdatidns for the consideration of the President
~for appointment of the Chief Election Commissioner and

the Election Commissioners.”

A true copy of the relevant para no. 2.1.5 of the 4™ Report
of Jahuary, 2007 of the Second ‘Administrative Reforms

Commission is ahnexed herewith and marked as Annexure p-3

(Page fo.4y to 49 ) to this petition.

That the issue of appointrent by a heutral committee has. also

been favoured by the political leaders. Mr. L. K. Advani, then

leader ' of opposition and mémber of Dr. Dinesh Goswami

Committee, in his letter dated 02/06/2012, addressed to the |
Prime Mirister, also urged and suggested to constitute a

selection committee consisting of the Primé Minister, thé Chief

_Justicé of India, the Law Minister and thé Leader of the

Gpposition in both Houses of Parliament. While making such

suggéstion, Mr. L. K. Advani argued:

“The present systerm whereby members to the

Election Commission are appointed by thé President,



solely on the advice of the Prime Minister, does not evoke

confidence amongst the people.”

“There is a rapidly growing opinion in the country

- which holds that appoiritments to constitutional bodies

such- the Election Cornmission should be dohe oh a

bipartisan basis in order to remove any impression of

‘B.ias, or lack of trahsparénoy and fairness. The people of

India wish to see that only persons with competence,

integrity and an impeceable record of service get

appointed to these crucial bodies, whose functi'c')ni_ri'g

greatly determines thé quality of goyerhahce.”

“Article 324 of the Constitution, which deals with the

Election Commission of India, should be suitably

amended. The phrasing of Article 324 (2) shows that this

would not heed any constitutional amendment and can be

done through an oérdinary ehactment.”

To this éffect a news item in daily newspaper namely ‘The

R R T R O T N T A P Ra s

- Hindy' dated 04 June, 2012 has been published, the trué copy

whereof is anhexed herewith and marked as Annexure P-4

(Page no.58to <2 ) 16 this petition,
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414 That the aforesaid suggestion of Mr. LK Advani was also

- - found support from the Leftist leader namely Mr. Prakash Karat

- 415

"and Mr. Gurudas Das Gupta too. To this effect a news item in

daily néwspaper namely ‘The Economic Times dated 08 June,
2012 has been published, the true copy whereof is annexed

herewith and marked as Annexure P-5 (Page no.s3to L)1

this petition.

’

That it is regrettable and disappointing that since’ the adoptlon

'of the Constltutlon the successive Govemments canie at

centre but none of them take any initiative to make a law, as

~ per Article 324 (2), although several recommendatiohs and

416

suggestions have been made in this regard. The

"recorﬁmendatiOns and suggestions, so made, have not been

- given affect by the Respondents for obvious reasons.

That it is practice in .vogue since adoption of the Constitution
i o 26 Novernber, 1949 that the President appoint a member of

the Election Cbmmission under Article 324 solely on thé advice

_of the executive at Centre and there is no obligation on the

"Pritne Minister t0 cohsult other parties or indepéndent and

" neutral  authorities  while selecting and makihg the

-'recomméhdatioh for the appointmeant of the member of Election
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Commission. This gives avmple room for the ruling party ftc')

- choose someone whose loyalty to it is assured.

That due to lack of law for the constitution of an independent

"_ahd neutral = committee for selection  and making‘

-recommendation, the members to the Election Commission are

| “being appointed by the President solely on the advice of the

4.18

P'rime Minister and thus the whole process of the appointment

has been kept centralized with and left to the sweet will and

2

pleasure of the Executive at Centre.

That it is relevant to state that the appointment on the post of
"the head and members of many other Authorities are being
- made i} the recommendation of an independent and neutral

"'statut"ory collegium/ seélection committee. llfustration of such

Autliorities may be quoted herewith as follows:

(i) Chief Ihformation Comimissioner/ Information
CiommissiOnér - are ap‘pOinted bn .the;.‘ur;&;r-f—]mendétion of
the Cbrﬂ_mittee consisting of Prilne Minister, Leader of the
Opposition in the Lok Sabha and oné Unionl Cabinet
Minister t6.bé nominated by thé F"rhﬁé'Minister u/s 12(3)

L of the Right to Information Act, 2005,
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(i)

19

-/

Chairpersén and member of the National Human Right

Commission - are appointed on the recommendation of

tHe Committee consisting of Prime Minister, Speaker, .

" Home, Minister,  Leader ".of the' Opposition in thé Lok

- (i

(iv)

Sabha, Leader of the Opposition in the Rajya Sabha and

- D.eputy Chairman of Rajya Sabha u/s 4 of the Protection

of Humah.Right Act, 1993.

Chief. Vigilance  Commissioner &  Vigilance

Corhmissioners - are appoihted on the réqommendatidn
of the .'Cor_nhwittee consisting of Prime Minister, the
[\/l_ih;ister of Home Affairs and Lea.'de; of the Opposition in
the Lok SabhaA u/s 4(ﬁ) of the the Céntral Vigilance

Comfnission, Act, 2003. .

Director of Céntral Bureau of Investigation - is appointed
on the récommendation of the Selection Committee

consisting of Prime Minister, Leader of the Opposition in

the Lok Sabha and Chief Justice of India under the Delhi

Special Police Establishment Act, 1946.

Lokpal and .Members - is appointed on the

racommendation of the Sélection Committee consisting of

(a) Prime Minister (Chairperson); (b) the Speaker of the

House of the People—Member; (c)the Leader of



Oppositfon in the House of the People—Member; (d) the

Chief Justice of India or a Judge of the Supreme Court

nominated by him—Member; (e) one eminent jurist u/s

4(1) of the the Lokpal and Lokayuktas Act, 2013.

Chairman: Press Cogvn“g.ij____c_aj_ﬂlnQi_a- is appointed on the

recommendation of the Cormmittee consisting of

' / ! Chairman of the Council of States (Rajya Sabha), the
I : Speaker of the House of the People (Lok Sabha) and a
‘.
\.  person eletted by the rierhbers of the Council u/s section

5 of the Press Council Act, 1978,

. (i) Jutige of Suprerme Couft and High Court - are appointed

on the recomimendation of the National Judicial

‘Commission ¢onsisting of Chief Justice of India and two

seniormost Judges of Supreme Court, Law and Justice

Minister a'_nd two eminent persons nominated by the

Prime Ministér, Chief Justice of India, Leader of -

Oppositioh (largest party) under thé National Judicial

" Appointment Comission Act, 2014,

419 That oh 15 January, 2015 a post of member to the Election
. Commission is vacated on the retirement of Chief "Eléction
-Commlssmn hamely Mr. V. S Sampath and for the appomtmeht

on this post, the béleCtIOh process is to be lmtlated

; cN
gt
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2 |

Thatlth_'e practice of appainting the members to the 'Electioﬁ |

: C(jmmi_ssion wifho‘uf making law for adopting fair, just and

" transparent.selection process- by constituting ah-independent -

~ India.

4.21

kY

,: M -,
_and neutral collegium/ committee for recommendation of the

name, is violative of Article 14 and 324(2) of the Constitution of

i
v

That against the unfair, unjustified and unconstitutional practice

_of appointing members to the Election Commission, the

- petitioner made petition. on . 03.12.2014 before the Prime

- Minister/Head-Council of Ministers of the Union of India with a
-prayer to take initiative to make law for laying down a fair, just

and transparent _selé'ctic)h protess by constituting an

independent  and  neutral collegiums/committee for

recommending the narme for the post of the member of the

" Eléction Commission. A true copy of the petition of the

420

pétitioner ddted 03.12.2014 dlong with the postal recéipt is

_ arinexed herewith and marked as Annexurg P-6 (Page no.s4to

. Gs  )tothis petition,

That it i§ stated that on the petition of the petitioner dated

1 03.12.2014 no réply or information in respect of any action or

decision taken théreon, has been given by the Reéspondents il

the date and the aféresaid' petition of the petitioner dated
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© 03.12.2014 is still pending and kept undecided by the

- Respondent. .

4.23' That keeping the petition of the petitioner dated 03.12.2014
| ::pend[ng and undecided is ill'egél, unlawful and unconstitutional
and it appears that the Respondent are in hurry to recommend

- the name for the vacant post of members to fhe Election

. Commissioh illégally, unlawfully and 'uhcons,titu.tiOﬁally without
considering and deciding the ptition of the petitioner dated

08.12.2014.

_4.I2'4""That the petitioner has no alterna’uve rerhedy and is directly
approachmg this Hon ble Court under Article 32 of the
_ Constitution of India since the subject matter mvolve in the .
petition are the substantial question of law of the Constitutional
importance and‘ violation of fundamental right guaranteed under

Article 14 of the Constitution of India.

4.25 That in the interest of finality and expeditious résolution of
. issues raised in this petition, it would be in the interest ofjuétice
- for this Hon'ble: Court té entertain theé present writ petition in the

~ shape of the Public Interest Litigation and grant the relief.



8.

That the present petitioner has not filed any other petition in any

High Court or the Supreme Court of India on the: subject matter of the

pre_‘se'nt petition.

6. GROUNDS

‘That the peétitioner begs to brefer the present writ petition onh

inter alia the followihg grounds which are taken without prejudice to

ohe another:

A).

Because the practice of appointing the membgr to the
Election - Commission without following a fair, ju‘st and
transparent pfO’eess 'of. selection by constituting an
independent and heutral ¢ollegiums/selection committee
to recommend the name and without-making a law for the
same a_é obligated in Article 324(2) of the Constitution, is
discriminatory and viclative of Article 14 of the

Constitution of India.

Because the provisions of Afticle 14 of the Constitution
ljwake it obligatdry on the Respondents to follow a fair, just
and transparent seléction process by constituting a
neutral and independent COlle‘gjums/selectiOn committee

for the appointment Qf the member of the Electioﬁ

Commission, even in the absence of any law, as ihtendéd
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to be made by the Parliament under Article 324(2) of the

Constitution.

Because failing in implementing the feoommendations of
the Dr. Dinesh Goswami Committee; Second
Administrative ~ Reforms Commission and  Justice
Tarkunde Committee to constitute a neutral and |
independent committee for the fair, just and transparent
modé of selectioh for the appoiritment of the merﬁbers to
Election Cc'ammission is in violation of Article 14 of the

Constitution of India.

Because ‘lhtegrity and lndéper‘idence of Election
Commission' is the basi¢ feature of the Constitution of
India in vilew of the fact that its functioning greatly
aétermihes the quality of governance and strength of

democracy and adopting the process of appointment of

the member to the Election Commission solely on the

recommendation of thé executivé at Centre without
evolving fair and transparent selection process, is

undermining the ‘Integrity and Independence of Election

- Commission’ in view of the intention expressed by our

Constitution  makers during  Constituent  Assembly

Debate?
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Because the process of appointment of the member to

the Election Commission also need to be insulated from

the political and executive pressure by evolving a neutral

and ihdepehdent. Collegium/ committee for 'fair, just and
trarisparent selef:tion, particularly when for the other High |
Cohstit.utio'hal and Legal Authorities like Judge of
Supreme Couft and High Court Chief Information
Commissioner/ Ihformation Commissioner; Chairperson
and members of the National Human Right Cormmission; |
Chief VigilahCe. Commissioner; Director 6f Central Bureau
of lnvestigatioﬁ; Lokpal and other meﬁ'ﬁbers; Chairiman:
Press Council of India, the law to cohstifute a neutral and
i‘ndépehdeht collegiuims/selection committee for fair, just
and traﬁspareht selection to recommend the name, hés

been adopted and implemented?

B‘ec'au'sé permitting the F"{espondént to continue to
appoint the'members to the Election Commission solely
on the advice of the political-executive at centre gives
ample room for the ruling party to choose sbmeOne
whose loyalty to it is ensured and thereby renders the
selection proéess vulnerable to. manibul-atiOh and
partisanship and thus causing vidlation of Article 14 of the

Constitution of India.
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Because by not maklng a law for ensunng a fair,
transparent and justified process of selection for the
appomtment of the members to the Eleotlon Commlssmn |
under Article- 324(2) of the Constitution of India, the
Respondente failed in: discharging their constitutional
obligation continuously since,ad'option of tne Cohstitution
‘ofllndia, and as such it is needed to 4be interfered by‘this

Hon'ble Couft.

Because on the petition of the petitioner dated
G3.12.2014, no reply or information in respect of any

adtion or decision taken thereon, has been given by the

Respondents till the date and aforesaid petition of the

petitioner dated 03.12.2014 is still pending and kept

uhdecided by the Respondents.

Becauss the Responderits are in hurry to récommend the

name for. the vacant pdst of members 1o the Election

Cominission illegally, unlawfully and unconstitutionally
withbut considering  and deciding the petition of the
petitiorier  dated 03.12.2014 pe‘nding before the

Respondents.
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7. PRAYERS

It, is therefore, most respectfully prayed that this Hon'ble Cc‘mr‘t

o )

‘:" -
- A

| ..iili‘). ,

' -may be pleased to !

issue a wnt of mandamus or an approprrate writ, order or
direction, oommandrng the- Respondents to make law for
ensuring a fair, JUSt and transparent process of selectron
b‘y constituting a neutral and independent collegium M/
selection comimittee to recommend the name fOr.the
appointment of the member to the Election ContmissiOn

uhder Atticle 3'2'4(2') of the Constitution of India;

issue a wrrt of mandamus or an appropriate writ; order of

direction oonstrtutrng an rnterrm heutral and rndependent

collegium/ selection committee to recommend the hames
for the appoiritment oh the vacant post of the memiber to

the Election Commission;

issue a writ of fhandamus or an- appropriate writ, order or
direction commanding the Respondents to decide the

petition of the petitioner dated 03,12.2014 for making a

law for énsuring a fair, just and transparent selection

_process by constituting an indepehdent and neutral
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collegiums/ selection committee for recommending the

names for members to the Election Co;nmission;

) _iv). pass any other or further order as may be deenﬁed fit and
| proper in the c_ircumstancés of the case; and
\) V). awards costs 'of this petition.
~ AND FOR THIS ACT OF KINDNESS, THE PETITIONER ’;SHALL AS
"IN DUTY BOUND, EVER PRAY. o |
Drawn & Filed By:
ANOOP BARANWAL
< . (Petitioner — in - person)

.
R/o B-34, Badri Awas \{cjha,
Teliyarganj, Allahabad,.U.P".-% 1004
E mail: baranwal.anoop@grmail.com
: |

- Mobile: 09415215383
>+ 09 !

Drawh oh: 03101.2015

' - Filed on: .01.2015
it _
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Annexure P-2

¥ COMMITTEE ON ELECTORAL REFORMS
5
' \
REPORT OF THE
|
 COMMITTEE on .
. ELECTORAL REFORMS
MAY, 1990 -
. GOVERNMENT OF INDIA
MINISTRY Of Law and Justice
LEGISLATIVE DEPARTMENT
|
|



A5
5.\

1.4 Sir Antony Eden, Former Prime Minister of United Kingdom was -

perhaps greatly influenced by these factors when he observed:-

"Of all the ekperiments_' i:t govern’_ment'- Wthh have been .
attempted since the beginning of Time, | believe that ttte lnd.ian'

. _.verjture into parliamentaty government is the most exciti_ng‘. A |
vast sub-continent is attempting te apply to. its tens and
hundreds of mllllons a system of free democracy. Wthh has _

. been slowly evolved over the centurles in this small, lslahd |
‘Great Brltam It is a brave thmg to try to do so. The lhdlan
'~venture is not a pale lmltatlon of our practlce at home but a’
: imagnified and. multlplled reproductlon ona sCale we have never
" drearmt of, If it succeeds, its mﬂuence on Asia is lnca\culable for
.good. Whatever the outcome, we must honour. thoseé who

I

‘attempt it."

- 1.5 Leaving now our laurels alohe, it becomes imper.ative to take

‘stock of the present state of affairs which causes real cohcern and

anxiety bacause of the existence of the looming danger threatening to

cut at the very rocts of free and fair elections.

1.6 The role of fnoney and muscle powers: at elections deflecting

seriously the well.éecepted deMmocratic values and ethos and

co.rrfiuptihg the process; rapid criminalization of politics greatly

_encburagi_ng evils of l;‘)ooth ¢apturing, rigging, violence etc.; misuse of
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. official machinery, i.e. official media and r‘ninis-terial' increasing
menace of pamCIpatlon of non- -serious candidates; form the core of .
d ' 4our electoral problems. Urgent correctlve measures are the need of

the hour lest the system Itself should-collapse. -

. 1.7 Electoral reforms are,eOrrectly_ understood to .be a continuous B
nrOCese. But the attempts s0 far made in this area did riot touch even
"_tn'e. fringe of the problem. They proved to be abor‘tjveﬁ Some of the'
recent measures like reduction of voting age and anti- defectrdn law -
are. no goubt laudable and the basic prmcnples underlylng those
tmedsures should Be appreciated. But there .are other vital and'_, .'
: irrprrtéfwt areas' in. election fielhd completely neglected and left high .

9 " and dry.

1.8 AIH these four deéadee, especially after 1967, the demand for j
.eleo'tOrél reférme'has been rno‘unting up. The s[xbject‘of‘ eléctOré‘a.l
reforms rec¢eived wide attentioh at varim.:s e‘emmérs and .Forums.
'I\'Aany eMinént: persons and academicians have _\rvritten on various
aspects of electoral reforims. It-would be rele\rant to make reference
in brief to some of them. |
(1) The Report of the Joint F’arhamentary Commlttee on

amendment to election law - - Part | and-Part . 11 - submltted |n

j"197','2 in two parts and the draft Blll appended thereto.
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(2) The Report of the Committee For Democracy (CFD) set up
by Shri Jaya Prakash Narayan under the Chairmanship of

Justice Tarkunde in August 1974.

(3) Consideration of the various aspects of electoral 'refOrr"n,s‘by

the Sub-Committee of Cabinet appointed in 1977.

(4) Considerati'on of the various aspects of electoral'r'efc)rms.by

e’ Sub-Cominittee of ihe Cabinet between 1982 - 1984.

(5) Various Presidential Addresses'ih Parliament.

(8) \/ario“us Reports of Electi‘or‘w Commission ¢ontaining the

" views, suggestlcms and recommendaﬂone of the Chief Election
_ COmmlSSlOI‘Ierb from 1952 onwards anhd the package of.

proposals made by the Commission in 1982,

(7) The comments and views of the preeerit C'hief. Eleetion

Commissioner, Shri.F{.V."'S.. Peri Sastri, as contained In his

Notes cirtulated at.the feeting of the political parties held oni 9-

1-1990.

(8) The reéommendatlons of the various Semmars mcludmg the

one organised ifv March 1983 by the Institute of Conetltutlonal

-and Parliamentary Studies in \Jew Delhi to deal wgth the various 3

" aspects of electoral reforms.
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(9) Write ups, articles etc. in national press regarding various

I aspects of electoral law and procedure.

o

(10) Articles in Periodical "Swarajya" by Shri R. Vehkataraman,

Preident of India in Sixties (1960)

1.9 Some of the books by eminent authors 'dléatih‘g with either
cémprehensiVely tHe various aspects of electoral reforms or par‘tim.zlar' .

impoftant aspects thereof are-

(1) Lack of Political Will' by Shri Ramakrishna Hegde former :

Chief Minister of Kamataka and at present. Deputy Chalrman of

the Planmn_; Commlssmn.

® - () ‘Electoral Reforme' a book by .Shri LP. Singh, former
.Gaovernor.
< . ~ (3) 'Rescue Democraty From Money Power' by Shri

4 .F?ajagdpélaéhari (Péjaji.), fd_rfﬁe'r. Govéfr\c‘zr-Geheral and an
erhinéht statesrian.
(4) Reports of varioys bemmars ‘address.ed by Sh.n S.L.
-Shakdher former Chief Election Conmlssmner Shrl FiK |
Trivedi, Former Chief Election Commlssmner Shri RVS Péri
Séstri, Présent Chief Election C_bmmissic'mer;_ Shri LK. Advanl

(MP) and others.




1. 10 Thus, there are in- exrstence lnformatrve productlve and useful

Lo " \/olumlnous materials on the subject. The general publlc has been -

' gettrng the feeling that there is lack of pOlltlual Wl|| to: undertake any

useful exercise of electoral reforms. -

111 In thi's‘context‘,.the quick and timely inifrative of the Prim_e"
Minister, Shri Visvanath Pratap Singh, on the assumption of office of
| the Natiohal Front Government is refreshing. It has rev'\ved the hope :
“that meaningful electoral reforms could now be-a 'dietinet passibility |
and efforts would ‘bé directed . towards emoving the serious

drawbacks and distortions ifi the election law and procedure.

1.12 A meeting mainly of the representatives of_p'oli_tical parties in

F’arliament wes convened oh the Sth January, 1690 at New Delhi
_A under the Chairmanship of the Prime Minister, - Shri Vishwanath
- '. _Prdtap Sihgh. Various aspects of electoral refOrms were dlscussed at
the meetlng Il sumriing up of the dehberatldns the’ Prrme Mrnlster '
outlined the following areas of electOraI reforms on Whlch general ,
discussions at the rmeeting took place and broéad consensus on the.

. need for corrective n’reasures emerged -

(1) Change of electoral system with specral reference (e}
Proportroml Representatron System -anhd List System on which

: drvergen.t views were earlier expressed;
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(2) Strengthenmg of the Election CommISS|on and securlng 1ts

‘mdependence mcludlng maklng the holder of the: post of the '

Chief Election Commrssmner ineligible for.any office uhder the

government after his term;

(3) More stringent laws to deal with evil of booth capturing and

impersonation;

(4) Fresh delimitation to cure the various dis.tOrtiOn‘.s; provision

for rotation of séats reserved for scheduled castes: Reservaticn

of seats for women;

" (5) Expeditious disposal of election petitions and appeals By

“sitting Judges and to manage their other work byA appointment

)

-of ad hoc Judges;

(6) Examination of the préserit provision of Anti-Defection Law
and introduction of necessary changes to limit its application

only to. certaii areas of, legislative activities and to limit the

" powers of the presiding officers of the Legislatures;

(7) Public Funding of elections:

(8) Fixation of rational basis for ceiling of election expenses and

heed for rémoving the present distortions; b

(9) I"vlult_i-'purbose photo identity cards to 'vofers;



(10) Statutory tinﬁe—lim'it for holding bye-elections;
(11) Statutory backing to certain provisio'n'}s of Model Code;
| (12) Statutdry backiné to the Observers' role; |

"(13,) Combating the evil of noh—serio(.ls candidates. contesting

. elections;
(14) Elimination of misuse of official achinery. -

1.13 On the basis of the conclusions at the meeting of Sth January;

41990, the Government constituted a . Committee under the

Chairmanship of Law Minis_ter Shri Dihesh Go‘swarﬁi with thé |
following mermbers to go into the various.aépects of electoral reforms
enuimerated abova:-
1. Shri H.K.L. Bhagat, M.P. (Indian National Conhgress)
2. Shri LK. Advani, M.P, (Bharatiya Janata Party)
3. Shri Somnath Chatterjee, M.B. (Communist Party of India)
[Marxist] |
.4, Shri Ghulam Rasool Matto, M.P. (National Conferénce)
‘5. Shri Chimanbhai Mehta, M.P;
8. Shri hdrajit M.P,
7. Shri Homi F. Daji, Former .P. (Communist Party of India)

8. Shri Era Sezhiyan, Former M.P. (Janata Dal)
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9. Shri V. Kishore-Chandra Deo, Former M.P. (Congress (S))
-10. Shri L.P. Singh, Former Govemor

11, Shri S.L. Shakdher, Former Chief Election Commissionér

114 Shri K.Ganesan, former Secretary, Election Cohﬁrhission of
lh'dia, who has been appointed honorary Consultant in the Ministry of -
Law and Justice for the specific work of elect'c_:ral refor'm‘s has been

mstructed to assnst the Committee in its dellberatmhs Shri JC '

: Sharma Consultant in the Mlmstry of Law and Justice, Leglslatlve

Dep'ai"tment has beéen mstructed t.o assist Shri K. Ganesan in the

matter.

1.15 Snit. V.S, Rama Devi, Secretary, Legislative Department,

Ministry of Law and Justice, has -alsé been requested to assist ’ghé :

Committee in its deliberations.

1.16 At the first fﬁeeting bf the: Committee held oh the 3rd February;

. 1990 at New Delhi under the Chairmanship of Shri Dinest Goswami,

Law Mirister, the Chaifman indicated that detailed working paper

uhder various -heads of éubjects- 6f the ‘contemplated electoral

refortns would be prepared and circulated to members.

147 Shri K. Ganesan has been instructed to prepare the detailed

‘workihg paper' in consultation with Shri Era'S'e,zhiyan and the Law

Minister.
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1.18 Detailed Notes under different Headi'ngs-_hav.e beeh preparéd
with necessary Appendices thereto. The number of such main

headings are 10 in Part-l and the number of sub-items thereunder are

. 55 covering every main aspects of election law and procedure.
1.19 Under Part - 11, detailed notes on the different electoral systems
, '.obtainimg in a few countries and- the exarhination of those sy"stem's
N from the point of view of its suitabililt'y to Indian conditions have beet:
prepared with hecessary Appendices thereto, -
1.20 These notes - Parts | and " - were circulated to the members of
© the Comimittee well in advance.
" 1.21 Thereafter, the Committee had six mestings as per the details
'1,. - . . . ‘ .

diven below:-

1. 7th March, 1990 "
2. 8th March, 1990
3. 30th March, 1990
4. 31 st Mareh, ‘159"0
5. 2rid April, 1980 -
5. 1ith April, 1990
432 At these meetings, the Committee ‘examined the; Notes oR
s-ubjec‘:ts' i Partl and Part-1l and alsb considered thé 'followirwg .

- additional hotes prepared on specific subjects:-
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(1) Note on proposal regarding amendment to section 39 of the
Representatron of the People Aot 1951 .(relatmg to increase in
" the number of proposers to a nomlna‘uon paper in the case of

electrOns to Rajya Sabha and Legrslatlve Councrle).

(2) Recommendatlons ‘made by the Natlonal .Seminar on -
'Elections and role of Law Enforcement' organised by thé
National Police Academy, Hyderabad and a note thereon.

(3) Additional notes on 'Orfehce of Booth Cepturing' prepared in
cbiwsurtatiorw with Shri L.P. Singh.

(4) The epiniorr of the Att‘ornely-General oh "the veriede
legislative frieasures ‘propdsed for discouraging ‘rﬁorw-serioue-
candidates from contesting elections. | |

(8) A Note ICont‘ainihg broad outlines of u'.r{. law regarding
elec‘fion expenses prepared by Shri'Era Sezhlyan

(6) A Note on ‘Contrrbutron by Companres to Polltroal Partree

prepared by Shri L.P. Singh."

1.23 Apart froii the above Notés, a brief statement containing gist of

| the suggestioris in the letters received from Members of Parliament

and othe‘r im'po"rteht persons on electoral reforms‘ in response to the

letter of the Minister of Law and Justlce dated the 28th December

. 1989 rnvmng their views and suggestions, were also crrculated to the |

members of the' Commrttee. Such_ of the'important suggestrons asare



having a bearing on the subjects dealt with in the Notes. have also .

- been taken into account by the Committee.

1 24 The Commlttee concluded its work on the 4th May, 1990 at

whlch the draﬁ final report of the Committee has been approved.

CHAPTERII
Electoral Machinery
A, Set up of multi-member Commission .

e A 1. 1 Set up of Multi me:ﬁber Commlsswn with- three members -
¢ © The Cornmittee examined  tte questlon of makmg ihe Election -
- Comrnission as a multl-member body. There has been broad
agreement armong all membets about the Cormmission being a multi-
member body. The Commnttee feels that the Election Corhimission

should be a three member body.

_-1.2 Mode of Appointment:- As regards the mode of appointment of
| "the Ghief Election Commissioner and the two 'Election

\ VR Commissioners’ the Committee recommends as follows.-

e

(i) The appOmtment of the Chlef Electioh Commisaoner should

L be mede by the President in COnsuIta’uom wuth Chlef Justice of
A

“India and the Leader of the Oppositioh (and in case no Leader
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"_of the opposition is available, the consultation -should be with

/ the leader of the largest opposition group in the Lok Sabha). -
(i) The consultation-process should have a'-statutOry béc’:kin'g.

(i) The appointment of the other two Election Commissioners

| should be made in consultation with the Chief Justice of India,
/ .Leader of the Opposition (in case the Leader of the :op'pOSitioh

' is not available, the- consultation should be with the leader. of
the largest oppaosition group in the Lok Sabha) and the Chié‘f

2

Election Commissiorier.

- (iv) Appointiment of F’{egi"onél Cc’:‘_i‘ﬁmissior‘ﬁers:Q The appointment -
of F’éegionél'COﬁwmiSsiOnerS for diffefer’xt zoné“s.as proposed is hot
- favoured. However, such, ap,po_ihtr’ﬁeht should be made or.ﬂy ‘as

H
A

. envisaged in the Constitution and hot oh a permanent footing.
2. Steps for securing independence of the Comrission- . -

2.1 Various measures have been considered for securiiig the real -

~ independence of the Election Cormimission.

2.2 Th"el Committee recorminends th’lat the protection of salary and
~other alliea ratters rélating to the Chief Election Commissioner and
the E.Iélctioh CQ'mmi§si0hérs should be provided for in the é)onstituti.o_r‘w
itself on the analogy of the prOViSith in vrespeét of the Chief' Justice

and Judges of the Supreme Couit. Pending such measu,r.es being - .
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takeh, a parliamehtary law should be enactéd for'aéhie’vin'g' the

‘object.

2.3 The Committee feels thét the proposal to make the expenditure of
the Commlssmn to be charged' is not nece sary &uch expenditure |

should continue to be 'voted' as of now.

2.4 Ineligibility for anhy appbintment under the G0vernmen't after
expiry” of term The Committee further’ recommends that on the -
'explry of the terms of office, the Chlef Election Commissioner- and the :
Election Cbr‘nmissiohers should be made ineligible not only for any

appointitient uhder the Governiment but alsd to any office including |

the bost of Governor the appoiritment to which is made by the .

 President,

TRUE COPY
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- Annexure P-3

GOVERNMENT OF INDIA

SECOND ADMINISTRATIVE REFORMS COMMISSION
FOURTH REPORT

ETHICS IN GOVERNANCE

JANUARY 2007
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2.1.5 | Appointment of " the Chief Election

- Commissioner/Commissioners

2 1.5.1.The present procedure of appointment of the Chief Electron :
Comn‘nseroner and other Elgction COmmrssroners |s laid down in
Artlcle 324 of the ConetltutrOn and’ strpulates that they are to. be

appomted by the President on the advice of the Prime ertlster.

2.1 .5‘,2 During debates in the Constituent Assembly on the procedure

' -for appoihtment, there were suggestions that the peréon appointed as

the Chief Election Commissioner should enjoy the confidence of all
parties and therefore his apporntmeht should be COnﬂrmed by a 2/3
majority of both the Hc’)use‘s. Thus even at that stage, there was a

view that the proceduré for abpointment should be a broad based

© ong, above all partisan considerations. In recent times, for statutory

bodies such a‘s'the National Human Rights Commissieh (NHRC) and

,the. Central  Vigilance Commissiori (CVC), appointment of
- Chairperson aid 'Member's are rmade oh the re_commehdations' of a

‘broad based Comimittee. Thus, for the appointmerit c:)f.!t-he Chief .

Vigilance Comrnissioner, the: Committée consists of the Prime

‘Minister, the Horne Minister 'ahd the Leader of the OppositiOh in the
Lok Sabha, whereas for the NHRC, the Committee is charred by the

',_Prrme Minister and has as its merhbere the Speaker of the lok

4
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Sabha, the_HOm_e Minister, the Leader of the Opposition in the Lok o

Sabha, the Leader of the Opposition in the'Rajf,}a Sabha and the ..

Deputy "'C_haifma.n of the Rajya Sabha.

- 2.1.5.3 leen the far reaching importance and cntlcal role of the .

{
|

Electlon Commission . in the worklng of our democracy, it would

certainly be appropriate if a similar collegium is constituted for

2

selection of the Chief Election Commissioner and the Election

' Gommissiohers.

2.1.5'.4 Recomiﬂendajcioh:

o a A colleg|um headed by the Prime Mmlster w;th the Speaker X
of- the Lok Sabha, the Leader of OppOSmon in the Lok Sabha,
} the Law Mlhlstel and the Deputy Chairman of the Rajya Sabha |

‘as  mefnbers  should  imake recommendatlons fo‘r the‘

conaderahon of the PreSIdent for appomtment of the Chlef.

Election Commissioner and the Election Commissiohers.

Truecopy
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Annexure P-4

The Hindu: June 04, 2012

Advani derands collegium for appointments to constitutional bodies.

(Says present systefn for appointing EC members does not inspiré

confidence among people)

Senior BJP leader LK. Advani called on Sunday for reforming

the selectich process to fill the posts of Election Comrissioners and

those in other constitutional bodies and demanded that a broadf"

based collegium handle all such appointments.

In a letter to Prithe Mihister Manmohanh Singh, Mr. Advani said.

. “The preseht system, whereby frierhbers to the Election Commission

are appointéd by the President, solely on the advice of the Prirhé%
Minister, does h.ét inspire confidence among the people. Keepind
these important decisions as the ‘exclusive preserve of the ruling
party renders the selection process vulnerable to manipulation and

partisanship.”

Mir- Advanis letter comes at a fime when Chief Election
Comimissioner S.Y. Qureshi is set to retire by this month-end, and
thére will be & vacancy in another ,constitutional body — the

. , o
|

i
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Comptroller and Auditor-General of India. Notably, even the second

Admmrstratlve Reforms Commrssron reoommended in 2009 that the

CEC and other members of the Election Commlssron be appomted by

a oolleglum.

I\/lr. Advani urged Dr. Sirigh to ensure that the new mefnber {0

the ElectrOn Commission was appointed by a broad-based co\legium,

“commprising the Pritme Minister as its chairman and the Chief Justice

of India, the Minister of Law.'and Justioe and the Leaders of the

Opposition i the Lok Sabha and the R'ajya Sabha as its members.

“lndeed the eredibility of this system was severely dente'd when
a dubious appointment 10 the crucial office of the CEC was made a
féw years ago. The time has, therefore, come to reform the selectlon
process for the £¢. and other constitutional bodies, as has indeed
peer done in the case of the GVC [the Central Vigilance

CommlSSlOnel] and CIC [the Chief Information Commissioner],” he

. said.

Mr. Advan'i said: “There is a rapidly growing opinion in the

.ooohtry which holds that appomtments to constitutional bodies such

| the Elet:tion'Cor"ﬁmlesron should be done on a blpartlsan basis in

der to remove any impression of bias, or lack of transparency and

farrness The pc,Ople of India wish to see that only persons with

" (

e
¥
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competence, integrity and an impeccable record of service get
appointed to these crucial bodies, whose functioning greatly

determines the quality of governance.”

“Article 324 of the Constitution, which deals with the Election
Cornmission of India, should be suitably amended. The phrasing of
Article 324 (2) sHows that this would not need any constitutional
amendment' and can be.c_idne through an ordinaéy enactment,” he

said.

TRUE COPY
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Annexure.P-5

The Economic Times:

After Advani, DMK, Left demand collegium to select Election

2

Commissioners & CAG

T Bureau Jun 6, 2012, 03.01AM IST

NEW DELMI: UPA ally DMK and the Left Front have supported BJP
v,ete'ran LK Advani's derhand for abread-based callegium to appoint
the Compt.roller ahd  Auditor-General (CAG) and Election

Comiriissioners.

Coiming out in support of Advani's demand for transparency in
éppointm'e'hts‘ t6 constitutional posts, DMK chief M Karunanidhi has

writtén in the party's mouthpiece Murasoli, "l am also in agreement

with the' contents in the letter (of Advani). It cannot be ignored just -

because it is the opposition Vview... Prime Minister Manmohan
Sihgh and the central government will accord impoitance to the

opinioh and consider those views."

' The demand seemed to be gaining political mornentum as the

Léft.FrOnt also cameé out in support. Speaking to ET, CPM general |

secretary Prakash Karat said: "The stand is correct.
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There should be a broad-based committee comprising the
prime_ minister, the. Leader of the Opposition, Chief Justice of India

and other members to appoi.nt CAG and Election Commissioners. It is

. important that we have transparency in these 4appoi'n'tments. We have

such a process for the appointment of the Central Vigilance

Commissioner and this should be followed for other conétitutional

" posts as well."

The demand comes at a time when CEC SY Quraishi is set to
retire later this month. With gt leést 10 states Heading for assembly
elections over the next 1.8_ months and parliarﬁentary elections slated
fbr 2014, the post of Chief Election Commissioner- assuines greater

significance.

Even CAG Vinod Rai, whose successive reports on coal block
allocation and Délhi's international airport land sale have

embarrassed the government, wil retire in January next year.

In his letter to the prime minister, Advani made a case for a

‘broad-based collegium and said it should comprise the PM, Chief

Justice of India, mihister of law and justice and leader of opposition of

| | hoth Houses.
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Annexure P-6

TO .

Prime Minister/ Chairman- Cabinet,
Govt. of Union of Bharat

New Delhi

Ref: For making a Law and necessary Constitutional Amendment in

respéct of constitution of "C.E.C./E.C. Appointment Corﬁmission”.

Respected Sir,

The dy'namism in legal development is always of_ great concerm
with the'developm'er/wt of any nation. Our Constitution makers also
hoped that with the progress of time, comihg generation of executive
and legislature will ensure the dynamism in legal development, which
strengthén our democratic value and Cause.' our constitutional
institutions more  trustful. The “recently passe‘id National Judicial
Appointient Bill is one welcoming steps in this respect. The idea is
that theré must be'neutrél and trustful coﬁwmittee to recommend for
the appc')ihl'tfnent in the high constitutional offices and there should be
no rsof for the appointing suthority to choose someone whose
loyalty to it i$ éssured.

The constitutional office of Election Corrnission consisting of
one Chief Eléction Gommiissioner and two Election Coﬁﬁmissioners- is

also of great importance to maintain and strength the democracy of



the nation. In present prevailing system, the appointment t0 Election
Commission  is mede by the President on the basis of
recommendation of ‘the Prime Minister. Without questiohing on the
wisd’orﬂ and trust of the Prime Minister, it is being a concern of
strong democracy 10 evolve 2 system which must have the
confidence of all concern parties and other neutral high office like

Judiciary etc.

Lbokingthe aforesaid aspect, Tarkunde Committee in 1975 had
recommended that the members of Election Comimission should be
appointed by the President oh the advice onf a Committee consisting
of the Prirfie Mihister, the Leader of the Opposition in the Lok Sabha

and the Chief Justice of India.

Ih 1990 dlso, the Cormmittee on Electoral Reforris in the

' chairmanship of theh Law Minister, Mr. Dinesh Goswami had rade

two 1mportant racommendation: (1) the appoihtment of CEC should
be made by thé President in. consultation wrth Chief Justice and the
Leader of the Opposrtron and (2) the appointment of other Eléction
Commissi‘on’er should be made by the commlttee in consultatron with

the Chief Electron Commissioner.

In 2009, when the then CEC Sri ‘:>Y Qurarshr was gomg to be
ratired, Sri L. K. Advani in 2009 in his letter addresséd to the prime
Ministcr also urged and wroté that “The present system whereby
i’rtembers to the Election Commrssron are appointed by the President,

solely on the advice of the Prime Minister, does not evoke confidence
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amongst the p'eople.” He further advised for constitution of a five
mermnbers Sélect-Co_mmittee consisting of the PM, the Chief Justice of
India, the Law Minister and the Leader of Opposition in both House of

Parliament.”

Thus it is an issue since long back to rethink and reevaluate the
present systerh of the appointment of the E'lection Commissioner in
Bharat. With the retirement of present Chief Election Commissioner
naiely VS Sampath on 16 January, 2015, one oost in-the Election
Commission will going to be felt vacant. There are remaining one and
h.alf mqnths to make the process of appointment of the‘ Election
Commission much deriocratic, trustful and transparent like the other
high offices like Chief }'-lu'man"F'{ig'ht Commissioner, Chief Vigilancé
Commissioner, Director of CBI, Lokpal, Chairman, Press Council of
Ihdia of the Jgdgé's, of which the appointment is being recommended
by the neutral Collegium. Also it has been proposed for constituting a
neutral and more trustful collegiums in case of the appointment of the

Judg'es in Supreme Couit and High Coutts.

1 view of tHie afdresaid, it is hereby demanded that a five
members Collegium.  in  the name . of Election Commissioner
Appointment Commission consisting of Primeé Minister, Chief Justice
of Bhél'rét, Leadet of largest party in Lok Sabha, seniormost Election
Comissioner (Chief Electioh Cominissiorier) and the Law Minister
bé constituted. The afopli‘cérﬁt is hopeful tﬁat the foresaid suggestion

may bé given due consideration by acceptihg'the following prayer:
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PRAYER

It is, therefore, requested that kindly place the aforesaid
demand of the applicant before the Cabinet of the Government of
Uhion of Bharat to proceed for framing the necessary Bill for the

constitution of five members Collegium in the name of Election

. Commissioner Appointment Commission cor‘\mstmg of Prime Minister,

Ghief Justice of Bharat, Leader of largest party in Lok Sabha, senior
most Election Commissioner (Chief Election Commissioner) and the
Law Minister to make proeedure for appointment of the Election

Comrnissioners more den“woc‘:rafic, trustful and transparent; and

. aceordingly place the same Bill for passing it from the parliament t0

make it the'law of land.

03/12/2014
With Regard
(Anoop Barahwal)

Convener: Centre for Political and
Constitutional Research

B-34  Badri Awas, ¢ Lines,
Teharganj Allahabad (U P.)-211004

TRUE COPY
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IN THE SUPREME COURT OF INDlA
' CIVIL ORIGINAL JURISDICTION

!

LLA. No. OF 2015

7‘”\
2
B

N

PUBLIC INTEREST PETITION NO. OF 2015

IN.-THE MATTER OF

Anoop Baranwal aged about 41 years

son of Sri Madan Mohan Baranwal R/o

B.34, Badri Awas, C. Lines, Teliarganj,

'Allahabad, Qttar Pradesh. e Petitioneér
Versus

The Union of India through its Secretary,

Ministry of Law and Justice, Shastri

Bhawan, New Delhi-110001 ... Respondents

IN THE, MATTER OF
AN APPLICATION FOR PERMITTING THE PETITIONER TO
APPEAR AND ARGUE THE CASE IN PERSON [Under Order IV
Bule 1(C) of the Supreme Court Rules, 2013] |
To,

Hon'ble The Chief Justice of India and His Companfolr\ Justices
of the Supreme Court of India.

The Humble petition of the Patitioner above named.
E

'
i
|
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MOST RESPECTFULLY SHOWETH

1. That the .petitioner above named is seeking permission to

appear and argue the case in person.

5 That the petitiorier is an advocate and he is 'confident to assist
g:, the Court ably and thus he want to appear and argue the above
o . noted case in person subject to permISSIon of this Hon'ble
Court, It is however, declared that in case, the petltloner is
found t6 be unfit during the course of lnteractlon Legal Aid may

be prc)vided to the petitioner to assist this Hon'ble Court.

PRAYER

It is therefore most respeétfull'y prayed that this Hon'ble

Court may be pleased to:

) BERMIT the petitioner to appear ard argue the above
noted case in person;

ii) |Pass any othér or further order as may be deemed fit and

proper in the circumstances

Drawn and Filed By

ANOOP BARANWAL
(Petitioner in Person)
/o B-34, Badri Awas Yojna
Teliyargan, Allahabad-211004
- Mobile: 08415215383
Drawn on: 03.01.2015
Eiled on: 13.01.2018



s
hé

%

"IN THE SUPREME COURT OF INDIA.
CIVIL ORIGINAL Jl‘JRlS.I‘.;;_lCT_ION |
LA, No. 45561 OF 2015
N |

WRIT PETITION (CIVIL) NO. 104 OF 2015
(PUBLIC INTEREST PETITION)

. IN THE MATTER OF

-+ AnogpiBaranwal aged about 41 years
son of: Sri,M'adah I\J’lohah.Baranwal R/o
B-34, Badri Awas, C. Lines, Teliargan),
Allahabad, Uttar Pradesh. e Petitioner

Versus

The Uniori of India through its Secretary,
Ministry of Law and Justice, Shastri

Bhawah, New Delhi-110001 ‘ ... Respondents

N THE MATTER OF

AN APPLIGATION FOR AMENDMENT OF WRIT PETITION
RAISING ADDITIONAL FACTS, ADDITIONAL ~GROUNDS,

i
i

ADDITIONAL PRAYER.
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To, -

| Hon'ble The Chief Justice of India and His Cempanion Justices

'ef.the Supreme Coutt of India.

_.The Humble petition of the Petitioner above named.

| MOST RESPECTFULLY'SHCD'WETH:

%

| 1, That tHe' aféresaid Wrrt petltlon has been filed by the petrtroner

L as publrc interest litigation challenging the consututronal validity of the

practrce of the Respondc,nts in apporntrng the member to the Election

Commrssron WlthOut fonowrng a fair, just and transparent selection

,process and without c,onstrtutrng & neutral and lndependent

c':onegiums/selection committee on the ground that such practice s

discrimiriatory and 'vi'olative of Article 14 of the Constitution and

against the provision of Article 324(2) of the Gonstitution.

2. ' That.the petitioner s_eek‘s humble permi‘ss_ipn to amend the writ
petition and raise certain additional facts, -additional grounds and

additional prayers in view of subsequent developments taken place.

3, That by Way.éf preee’nt apblicatIOh, the petitioner is aeeking to

add the following additional facts in para no. 4 of writ petition:

Ei

4,36 'That on 12.03.2015, the Law Commission of India made it
report no. 255 on the Electoral Reform. In para no 8.12.1 -

and 6.12.2 of this report, the Law Commrssron rade
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recommendation that the appointﬁﬁent Qf all the Election

_-éommissioner ‘should be ‘made - by' the President in

consultation with a th’ree-member"eollegiums or selection

'commi"ttee,' consisting of the Prime -Minister, the Leaderv-'of

the Opposition of the Lok Sabha and the Chief Justice of

" India. A true copy of the relevant part of report no. 255 dated

.12 March, 2015 of the Law Commission of India is annexed

: hereWIth and marked as Anhexure P- 7 (Page no.¥&t0 867)

4,27

to this petltlon

That it is relevant to staté that till the date, the Respondent

has neither adopted the reoommendatlon of the Law

Comrmssnow of lndla made in its report dated 12.03.2015 nOr

| the reCommendatIOr\ of Justice Tarkunde Committee -made

4.28

“in year 1975 nor of Dinesh Goswami Committee made. in

year 1990. | .

That during the course 6f pendency of the preseht Writ

pétition, the ._.Respohdent has appointed Sri Achal Kumar

Jyoti 6h ohe vacant post of member of Election Commission

of India o 07.05.2015. ri Achal Kumar Jyoti has also taken

- the charge of the member of Election Cornmission of Indié

6n 13.05.2015. It is'relevant to state that the petitioner coula

. not get thé notification in regard to the aforesaid appoihtment'

of Sri Achal Kurhar Jyoti and as such the petitioner is not in

position to file the same herewith. However, to this effect a
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hews item in daily newspaper namely ‘International Business

i | " Times' dated 08.05.2015 has been publishied, the true copy
& S - _f ‘ whereof is annexed herewith and marked as Annexure P- 8

(Page no. 87 to §7 ) to this petition.

L 420 Thatitis specifically stated that the aforesaic appointment of
A | Sri Achal Kumar Jyotl has been made by the PreSIdent
,~: | l. | ' solely on the reoommendatlon of the executive in Central
. Government without decidihg the application Qf the petitioner
dated 03.12.2014; | |
)

4;30 That it is relevant to state that Sri.Achal. Kumar Jyoti is &

‘7.

'former chief secretaly of Gujarat durmg Narendra Modi's

25,

tenuré as éhief mirister and his a’ppomtment as a Election
Comrmsswner s bemg influenced’ by personal like and'
dislike. of the Pririe I\/Ilmster of India, which is agamst the

basic principle enahrlh“ed urider Article 14 of the Constitution

of India.

Ny

4.31 That m India, there are so Many qualified and efflolent ClVll
Servants with impeéccable integrity, who were liable to be
considered on the post of Election Commissioner on which
Sri Achal Kumar Jyoti has been appointed, but due o lack of
fair, just and transparent mode of selection, they could not

hé 'oon'sidered. ,. .

)
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That durlng the course of selectlon of Sri Achal Kumar-Jyoti -

as a Electzon Commlsswner no fair, Just and trahsparent

- process llke Inviting the name through open advel‘tlsement

Disclosihg'the name of nominees and inviting information iri

respect of the ability and character of such nominees;

Scrutiny of the candidates with the help of expert search
committee by tak'ihg into considgration the information

received etc. et¢, has been adopted-.'."' '

4,33 That present Chief Election Commissioner Mr. Nasirh Zaidi

Lo
e :
4.34
e -

ais6 expressed his opinisn 30.06:2015 that there should

be a collegium. type set up to choose the Chijef Electlor

Commnssnoner and other Election Corimissioners. To this effect

a news itern in daily newspaper namely ‘Times of India’

dated 31.05.2015 has been bublishe’d, the true copy whereof

is annexed heréwith and marked as Ahnexure P- & (Page

ho.g§ to 9o )tothis petitiofi.

That inaction of the Respondent ifi not inaking app‘ro.prié;t.e

law for ehsuring just, fair and transparent selection process

- for member of Electioh Commission since 1850 i$

: uriwarrahted and thus to ensure proper implernenitation of

the rule of law, it is'in the irterest of justice to issue the

necessary directions/ guidelings to fill the vacuum occurred

. on account of the aforesajd inaction till such time the

_legislature étep's_' in to cover the gap or the fexec_utive
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discharges its' role. Such power of issuing directions/
guidelines under Article 32 read 'uvith'Artiote 142 of the
Constitution of India has also been taid down by this Hon’bte
o'om in Vineet Narain's case (AIR 1998SGC 889) Thé

relevant paragraph no 51 of Judgment of Vineet Narain’s

T d

case is relevant to quote here

51. There are ample powers conferred by Article 32 read

lwrth Article 142 to make orders which have the effect ot

law by virtue bt arrcle 141 and there rs mandate to all
authorities to act in aid. of the orders of this Court as |
provrded in Article 144 of the Constrtutlon Ih & catena of
decrsrons of thre Court this power has been recogmsed
and exercised, lf need be, by issuing riecessary directions

to fill the vacuum till such- titme the legislature steps in to

cover the dap or the executive discharges its role. It is in

thé discharge of this duty that the IRC was constituted ,.b.y .

the Goverhment of India with a view to obtain its
recommeéndations after an in depth 'stu;dv of the 'provbl"er‘.h
ih ofder to in‘jpler‘hent them by suitable eéxécutive

dirsctions till proper legislation is enacted. The report of

the IRC has bsen given 16 the Government of.India but

because of cerftain difficulties in the present context, né

further action by the executivé has been possible. The

study having been made by & Committee cOhsi?dered by |
the Government of India itself as an expert body, it is safe
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" top act on the recommendations of the IRC to ~formu\ate

. the directions. of this' Court, {0 the extent they are of

aaSIStance In the remaining area, on the basis. of the .~

study of the IRC and its recommendations, suitable

- directiohs can be\formulate to fill the ehtire vacuum. This -

s the exercise we oropose to perform in the present case
since this exercise can no ,Io_ng’er be delayed. ltlS
essertial and indeed the constitthional obligation of this
.court uhder ‘the aforesaid provisiéns to is'sue' ’ﬁhe
necessary directions in thls behalf We now consider
forfulation of the needed dlrectlons in the performance of
tnls abligation, The dlrectlons 1ssued herelh for strict
compliance are to Operate tlll such time as they are

. replaced by suitable-legislation in this b_ehalf...

K]

| 4. 35 That it is stated that still & post of. member to the. Electidn

Comm\ssmn of \ndla is vacant and the Respc)ndent is under
process 10 recommend the name for. the same in the same

unCOnstltutlonal manner, béy adopting Wthh Sri Achal Kumar

© | Jyoti has been appointed.

4, That by way of present application, the petitioner is also

' seeking to add the following additional grounds ‘in para ng. 6 of writ

p,etition: | ‘ :

) J). Bécause the Law Commission of India rmade it report datéd

15 03.2016 recommeriding that the appointment of all the.
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A

" Election Commissioner should be made by the President in’

c';onsultation with a three—member collegiums or selection
committee, oonastlng of the ane Minister, the Leader of
the Opposmon of the Lok Sabha and the' Chief Justice of
India and till the date the Respondent has not adopted

,elther the aforesald recommendatlon of the Law Commission

of lndla or the recommendatlon of Justice Tarkundc

Commlttee 'nade in year 1975 or of Dinesh Goswaml

Committee made in year 1990.

Becausé in India, there are so many qualified and efficient .

Civil bervants with nnpeocable 1ntegr|ty, yvho were liable 1o

| |3

" be conSIdeled oh the post of Electlon Commlssxoner on

' wh:ch Sri Achal Kumar Jyotl has beeh appomted but due to

lack of fair, just ‘and transparent mode of selectltm they

'could not be considered in as fhuch as Sri Achal Kumar Jyeti

is a former chief secretary of Gujarat dunng Narendra Modi's
tenure as chief mlnlster and his appoihtment as a Election
Commissioner is being 1nﬂuenced by personal like and

dislike of the ane l\/llnlster of lhdla which is against the

basic pnnCIplc enshrined under Article 14 of the COnstltutlon

 of India.

Bc,oauee &ri Achal Kumar Jyoti has been appointed as a

Eledtion Cpmmlseloner Wlthout adopting falr,,Just and -

. ttansparent selection process like lhwiting the namé through

:
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open advertisement; Disclosing the name of nominees and
-lnvmng information in respeot of the ability and charac ster of
such nominees; Scrutiny of the candldates with the help of'
1 expert search committee by taking into conmderatlon the

information received etc. etc.

s M) _,Because inaction of the Respondent in not making

' :apprOprlate law for ensuring just, fair and transparent
selection process for member of Election Commission since
71950 is unwarranted and thus to ensure proper
ii‘hplefﬁéhtatién of.the rule of law,';itis 'i'h the interest of justice

. tb issue the hécessary directions/ guidelines to fill the
vasuum oceurred gn account of the aforesaid ihaction fill
such time the leg'i.slaturé steps in to cover the gap or the
executive dischiarges its rolé in view of law laid down by fhi‘s

Hoi'ble Court in Viheet Narain's case (AIR 1998SC 889).

5. That by way of present application, the petitioner s also

seeking t6 add thé following additional prayers i para Mo, 7 of writ

Betition:

i

A 'vi). issué an e‘ipprdpriat'e writ declaring the appointment of Sri

Achal Kumar Jyoti dated 08.05.2015 as member of Election
- Commission of india unfair, unjustified and against the

provisions of Article 14 of the Constitution of India.
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'appropriate" Jaw in regard thereof, |

issue an appropriate writ, order or dlrectlon drrectrng the

respondent to adopt the recommendatlons made by the Law

| Lommlssron of India in paragraph no. 6.12.1; 6.12.2; 6. 12.3;
. 6.12.4 and 6. 12.5 of the report dated 12.03. 201o before

| rnaklng any appointment on the vacant post of met nber of

Election Commission of India. .

issue an apprdpriate writ, order or direction directing the
respondent to adopt fair, just and transparent process of
selection like Inviting the name through open.advertisemerit;
Disclosing the fame of nominees and inviting information in

respect of the abrllty and character of - such nomlnees

- Scrutiny of the cahdidates with the help of expert search

committee by takrng into consrderatlon the rnfOrmatIOn
received etc: etc. before makrng reodmmendatroh for the

appointment of member of Eléction Commission of lnd_ia till

 the time the l’egislature/execgtive does not frame -the

8. That the aforesaid additional facts, additi’onal ‘-gmund_‘s'

e addrtronal prayers and Anneyures P-7, P-8 and P-9 are neccssary for

the prOper adJudrcatron of the present casé. The petitioner may krndly

| be allowed to afend the writ petition and raise the additional facts as

R ~’stated in the precedrng paragraph no. 3, 4 and & of the present

o appllCatlon



L . a PRAYER

o o © For the facts, sircumstances and rea_sbn set out herei‘nabove-, itis -

most_.re'épeotfully prayed that this Hon'ble Court-may be pleased to: |

i) PERMIT the petitioner to amend Writ Petition and raise
" additional facts, additional grounds and additional prayers
ih'the writ petition as stated in the preceding paragraph

' fo.3,4and5 b‘f the present application;

i), pass such other or further. order whnch thlS Hoh ble Court
' deem JUSL and prcbper in the end of justice and in the

cwcumstances of the case.

AND FOR THE ACT OF KINDNESS AND JUSTICES YOUR
. -~ PETITIONER, AS IN DUTY BOUND, SHALL EVER
PRAY.

Drawn & Filed By:

ANOOP BARANWAL
~ (Petitioner -in- person)
RioB-34, Badri Awas Yojna,
Teliyarganj, Allahabad, U.P.-211004
Moblle 09415215383

© " Drawr on: 2018 |
Filed on: v 2015 o



(N THE SUP_EII:IRE.ME GOURT OF :Il\lbl;ﬁ\
CIVIL ORIGINAL JURISDICTION
1A No. . OF 2015
| IN

WRIT PETITION (CIVIL) NO. 104 OF 2015
' (PUBLIC INTEREST PETITION)

IN THE MATTER OF :

' Anoap. Baranwal aged about 41 years son of

Sri M"adaﬁ Mohan Baratiwal Rlo B8-34, Badri
Awas, C. Lines, Teliargaij, Allahabad, Uttar

Pradesh-211004. | ... Pefitioner -
Versus
The Union of India S ... Respondents

AFEJDAVIT

|, Anvop Barahwal, soh of Sri Madah Mohan Barahwal, aged

_about 41 yeéars, résiding at B-34, Badri- Awas, C-Lines, Teliargan;,

© " Aliahabad (U.B.) - 211004 present at Allahabad do- hereby: solemnly-

| é.f_ﬁrmiahd state as follows:-

1. That | state that | am the petitioner in the above heéntioned

matter ahd | am well conversant with the facts, prdceedings :
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and circumstances of the case and hence competent to

~swear to this affidavit.

A

That | state that there is no personal gain, private motlve and

'obllque reason in ﬂlmg the present Publlc lnterest thlgat10n

I"-That l state that that | have read and understood the

.contents of the acc@mpanymg LA. [Para no. 1 to.Para no. 6

at page Mo. &= tordao ]and | further state that the fatts

stated therein are trus to my khoWIedge'.

That | state that the aocohﬁpanying annexures along with the.

accompanying LA, are true copies of its respective originals.

(Anoop Baranwal)
(Deponent).

Verification:-

L mate‘rial concealed there from.

Verified at Allahabad on this the 975 day of June, 2015 that

the contents of the above affidavit are true and correct to my personal

‘knowlédge and belief. Nothing false has been stated therein or

(Anoop Baranwal)
(Deponer)t)]
|
|
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‘Annexure P-"¥

. _cl:ovmmem OF INDIA

] LAW'COMNH.SSI.ON‘OF I.NDIIA

‘ ',-'Reporth.kzss 'f‘
Electoral Reforms

March 2015

0.0, No.6(3)/240/2013-LC(LS) - 13 March, 2015
Dear Shri Sadananda Gowda i

The Ministry of Law and Justice, in January 2013, requested the

;Twéntteth Law Commlsaon of India to consider the issué - of ‘Electordl
s F{efOrms" in'its entirety and suggest COm;;rehenswe measures for changes
in the law, Whlle w0rl<|ng on the subjéct, the Supreme Court of India, in the

. matter of “Public lnterest Foundatlon & Others V. Union of India & Anr -
" '_,ert Petmon (Cthl) No 536 of 2011, directed the Law COmmts}smn of India

 wake Its sudqestions on two specific issues, viz., (i) ‘curbing



cririnalization of politics and needed law reforms’: and (i) ‘impact and

consequences of candidates filing false -affidavits and néeded law reforms

t'o check such practice’. ln the light of this judgment, the Comrission
worked specrﬂoal!y on these two areas and, after series of dlsoussmns
followed by a Naﬂonal Consultation held on 1st February 2014, submitted
its 244th Report titled “Elemoral Drsquallﬂcatrons” on 24th February 2014

to the C:ove.rnmen.t of Indla_. E ’

After the sublrr‘rission of Report No.244, the Commiission circulated
ahother quesﬂonnalre to all registered national and State political parties
seeking their vrews dgn ten pornts the response received was not very
encouragmg, though. However, the Commrssron uhdertook ai extensive
study to suggest eleotoral reférms, held various rounds of discussions Wlth
the stakeholders and ahalysed ih-depth the issues rrrvdlved After dotarled
de_iiberations, the Commission has now come up with its recommendatlons

which are put"m the form its finél Report, Report No.255, titled “Electoral

, Reforms” which is sent heréwith for consideration by the Goverrirment,

l

With warin regards,
Yours sincerely,
Sd/-
[Ajit Prakash Shah]

Shri D.V. Sadananda Gowda

Hon'ble Minister for Law and Justice

..Gov‘emment of India

Shastr Bhawan.
New Delhi—= 110 115
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| CHAPTER VI
14 | | o : STRENGTHENING THE OFFICE OF THE ELECTION

L AR ' CONMMISSION OF INDIA -
' ' A. Constitutional Protection of all the Members of the ECI

6 1 The ECIis an mdependent oohstltutlonal body, wh.oh has been vested
_,Wlth the powers of supermtendence direction and control of thev
' preparatlon of eleotoral rolls for, and the conduct of, all Parhamentary and

State elections and eleotlons to the office of the President and Vicé

President vide Article 324(1) of the Constltutnon.

2

- 6, 2 Afticle 324(2) stlpulates that the ECI shall compnse of the CEC and
“such Aumber of other Election Commissioners, if any, as the Presidéent

- may from t/me to time fix”" By an order dated 1st October 1693, the
President has fixed the number of Election CommlsswnerS as two, untll
further ofders. There is all round -consensus, evident from' the Goswaml
Committee’s Report in 1990 (Geswarn Cormmittee Report, supra note 113,
at para 1.1); the ECl’s 19‘98"'Ietter (Mehdiratta,lsupra oote 161, at 186.);
N | and its 20:64 ptooosed reforms that the number of Election Commissionets
should remain &t two to ehsure the “stnooth and effective funotioniﬁng” of

the EGL. Their stated rationale is that:

‘The, three-member body is very effective in déal}'ng with the comp/é‘x'
situations that arisé in the course of supermtend/ng directing and
4 Contro///ng the electoral process and allows for quick responses to
. _ ~ dévelopments in the field that arisé from time to time and requiré
immediate ‘solution. Increasing the' size of this body’ beyOnd the -
éxisting three- membu body would, in the considered op/n/on of the
Commission, Itamper the expeditious manfter in WhICh it has \

|



......

necessar/ly to act for conducting the e/ections peacefully and in a frée

and falrmanne/‘ (ECI| 2004 Reforms supra note 203, at 14)

6.3 A'r’tlole 324(5) of the Constitution is lntended to ensure the

independence of the £CI and free it from externai, ‘political interference

and thus expressly provides that the removal of the CEC from office shall

“be an “like ranner and on the like grounds as a Judge of the Supreme

Cowf’ Nevertheless, a similar impeachment procedure is not presorrbed

o for the other Election Commleeloners under Article 324( ), and they are

treated on .par with the Reglonal Commissioners. lnstead Article 324(5)
stipulates that subject to any Parliamentary [aw, the office tenure of the

Election and Regional Commissioners shall be determlned by the

-Presldent and that they ‘sannot be retoved except on the CEC's

recommendation.

64 The EClin its 2004 Report expressly opined thet the current wording of |
Article 824(5) was “rnadcqudte and required an amendment {0 brlng the

: removal prooedures of Election Commiissiéners Oh par wrth the CEC and

thus to provide them Wlth the “same protectroﬁ and. safeguard[s]” as the
CEC (EC! 2004 Reforms supra note 203, at 14). The propdsed
amendment by the Background Paper on Eleotoral Reforms prepared by

tl‘le Legislative Department of the Law Ministry in 2010 is along the same

lines.

- 6.5 Equating the'remor/al procedures’ of the two Election Commissioners

wl.th that of the CEC is also in line with the legislative intent of the

. Parllamerrt. ln 1991, the Parliament enacted the Chref Election
- Comimissioner and cther Election. Commissioners (COndltlons of Service)

. Act whereby the retirerhent age of the CEC was fixed at 65 years, with ‘a

salary and other perquisites equal to that of 2 Supreme Court judge: .

“whereas that of the other Election Commrssloners was flxed at 62 years
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with benefits équiva\e‘nt to a High Court judge. However, in 1993, the

- - . above Ac; was amended and the CEC and other Election Commissioners
were: placed on par on matters of retirement age, salaries and other

benefits (Mendiratta, supra note 161, at-181). Section 10 of the Act also

provided for all thiree’ members 10 have an equal'say in the decision

 thaking process, with any difference in opmlon bemg reso\ved acccrdmg

. " to the opinion of the majdnty

. S 6.6 Commehting on this Act, the Supreme Court in T.N. Seshan, CEC v
: Unio,n of India (1995) 4 SCC, 611 held that the CEC was not superior to'the

Election Commissioners stating:

. -~ 'As pointed out earlief, the scheme of Article 324 cléar/y erivisages &
multi—member body comprising the CEC and the ECs The RCs may
be appointéd to agsist the Cominission. If that bé so the ECs cannot

v be jput on par wzth t?e RCS As already pomted out, ECs forin part of -
_ 'the Elestionn Commission unlike the RCs. Their role IS therefore,
L higher than that of RCs. If-they form pan‘ of. the Commission it stands
. | - " fo reason to hold that they must have a say in decision-making. If thé

GEC is considerad o bé a superior in the seiise that his word is final,
he would rénder the ECS non-functional or oriarnéntal. Such an
mtent/on is d ifficult to cull out frOm'Afticle 324 nor can we attributé it t(g
the copstitution-makers. We must reject the argument that the ECS"

funct/on is only to tencler czdwse to the CEC.” [Emphasns s‘u,pplie.d]

a7 it thus clear that the CEC s ot the saime position as the other
 Election Cofﬁnwi§si0ners and only functiohs’ as 4 first amongst equals.
Moreover, thé‘: Election Commissioners are clearly superior to the Regional
- Gommissioners a'nd Article 3"24(. 5) s should be amended to reflect that.
Given that the removal (imp_eachment) proceduxe of the Judges of the High |

"~ Court and Supreme Couit s also the same, the benefit qf the CEC's

{
I
|
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removal prooedures under Article 324(5) shoul_d also be extended to the

other. Electlon Commissioners.

&2 - 6.8 The Law Comrhission thus, relying on the Gourt’s observations in ttie

| S'e’shan’s lesdgment and for the reasons aforementloned reiterates and
~ - endorses the ECls ploposal to extend the same protection under the
Constitution in the matter of removability from office to the Election
: COmmlssmners as is avallable to the CEC. Thus, the secona proviso in
Atticle 324(5) after the wordo “Chief Election Commissioner”, the WOrdS
“and ahy other Electlon Commissioner” should be added. 'In the third *

proviso, the words “and any other Election Commissioner” should be

Lo dgleted.
Recormmendation ‘
o 8.9 The folldwing change should be made in Article 324:

»  In sub-section (5), delete the words “the. Election Commissioners

and” appearing after the words “tenure of office of”

o In the first proviso to sub-section (5), 'after the words “Chief Election
Commissioner” appearmg before *shall not be removed”’, add the
followmg words, “and any other Election Commissioner”; also, after
| | the words “conditions of serwce of the Chief Election
_ Cominissioner”, add the following words, “and any other Election

Gominissioner”. ‘

14

+  In the sécond proviso o sub- section (8), after the words “providéed
further that”, deleté the words “any other Election CommlSSIOher or’

oceurting before “a Regional Commissioner.
B. Appoiitment of the Election Commissiohers and the CEC

(i) Appointment process .o |
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6.10.1 The power to appointment the CEC and the Election
Commissioners lies with the President vide Article 324(2) of. the

" Gonstitution, which states that; .

“The Election Commission shall consist of the Chief Election
Cormissioner and such nu,mber.of other Election Comimnissioners, if
" alny, as the President may from time to time fix and the appointmeént
'of the Chief E/eetion Commissioner and other Election
 Commissioners shall, subject to the provisions of any law made )'n

that behalf by Parliament, be made by the President.”

6.10.2 Although the isSue (of appointments was discussed in the
- Conhstituent Assembly ahd a suggestron was floated tc maké the
appointments SubJeCt to confirmation by a two thlrds majority, in a joint
session of the Parliarment, it was rejected (Mendiratta, supra note 161, at

179') Consequently, Article 324( ) left it open for the Parliament to ‘

legislate on the issue.

. 6.10.3 The Goswamr L,ommlttee in 1990 recommehded a Change td the

- appointinent process, suggestmg that the CEC should be appointed by the

President in consultation with the Chief Justice of lndla and the Leader.of

the OpposrtIOn in the LOK Sabha. In turnh, the CEC should be addrthnally

sohsulied * oh the question of appomtment of the other Election

| Commissioners .and the entire consultation pro_(g:ess should have statutory
: baéking (C‘soSwémi Committee Report, supra note 113, at 9).

" 6.10.4 This was followsd by thc introduction of the Constltutlon (Seventreth
Amendmer t) Bull IQJO which was ihtroduced: 17 the Rétjya Sabha on 30th
May 1990 providing that the CEC would be appomted by the President
after consultation wrth the Chalrman of the Rajya Sabha, the Speaker. of.

1

o the Lok Sabha and thé Leader of the Opp031tron (or the leader of the

: '_ . Jargeést party) in the Lok Sabha. The CEC was further made a part of the

{

l
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consultative prpcéss in the appointment of thes Election Commissioners.
However, on 13" June 1994, the Government maved a motion to withdraw

the Bill, wh'ioh was finally withdrawn with the leave of the Rajya Sabha on

_the same day (Rajya Sab'ha'debates, 13th June 1994, at 600 and 637. See
* also Mendiratta, supra note 161, at 179.).

6.10.5 Consequently, in the absen:ce of any Parliamentéry law" governing
the appomtment issue, the Election Commxssmners are appointed by the
g'.ov_e_rﬁment of 'the day, without pursuing any consultatlon process. This

practice ha's been ‘described as requiring the Law Ministry to get the file

- approved by the Prime Minister, who then recommends-a name 10 the

President (Qureshi, supra note 1, at 39-40). Thus, there is no COhCept of

ébllegiﬁm ahd nci._ihvolvement of the OppOSlthh.

6.10.6 The Commissidnefé are ébpc‘)inted for a six year period, or up to the

. age of. 6’-‘ years, Whlchever is earlier. Further, there are no .prescriped
-quallﬁcatlons for their, appomtment although COnventlon dictates that only

. senior (seérving or retired) -civil servants, of the rank of the Cabinet

Secretary or Secretary to the Government of lndla or an equlvalent rank,

will be appsinted. The Supreme Court 1N Bhagwati Prashad Dixit

Ghorewala v Rajiv- Gandhi (AIR 1986 SC 1534) rejected the contention

that thé CEC should possess qualifications similéar to that of & Supreme

Court judgé, despite being placed on par with them in terms of the removal

process. -

(ii) Cormparativeé practices

B 11 1 An exammdtlon of compa atlve practlces is mstructlve in South
: Afnca the lndependent Electoral Commission compnses of five memibers,

“mo‘udmg ohe judge. They aré appointed by the Presndent on thé

recommeéndations of the f\la_tloml Assembly, followihg nom_iﬁe:itipns by a

- - National Assembly inter-pafty cormmittee, which receives a list!, of at least
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elqht candidates. This list of (at least) erght nominees is recommended by
the Selectron Committee, which has four members being, the Presrdent of

the Constitutional Court; a representative of the Human Rights

o Commission and the Commission on Gender Equality each; and the Publté

Prosecutor.

8.11.2 In Ghana too, the seven member Election Commission.is-appdinted

. by ,the President on the advice of the Council of State, with the Chairman

and two Deputy Chairmeh having permanent tenure.

“6.11.3 In Canada, the Chief Electoral Officer of “Elections Canada” is’

appointed by & House of Commons resolution for a hon-renewable ten-
PNt : ) :

year term, ahct to protect their independence frofn the government, hel/she

| reports directly to Parllament In the United States, the six Federal Election

Commlssmners are appointed” by the Presrdent with the advise and

dohsent 'of the Senete. The Coirimissioners can be meinbers of a political

)

- party, althdugh not méré than three Commissioners can be members of

the same party.

6.11.4 In all thése cases thus, it is clear that the appointivient of the
Electioh Commissioners or the electoral officers is a consultative process

involving the éxeCutive/Legislature/éther indebendent bodies. |
(rir) Recémmendétions

6 12 1 Given the rmpo;tance of maintaining the heutrality of the EC and to

L shreld the CEC and'Election Commissioners from executive interference, lt

I8 imperative that the appomtment of Election C,omrnlssroners becomes a

cohsultative process.

6.12.2 To this énd, ‘the Commission adapts thé Goswami Committee's
prbposal with certain modifications. First, the appointment of a” the

Llectron COmmresmners (including the CEC) should be made by the
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- President in'consultatlon with a three _member collegium .or selection

- c'émmitteer consisting of the Prime Minister, the Leader of the Opposition

éf the Lok Sabha (or the leader of the largest apposition party in the Lok
Sabha in terms of numerical strength) and-the Chief Juetice_»of.lndia, The

' "bbfﬂlﬂ1331oh cOn31ders the mcluswn of the Prime Minister is important.as a

representatlve of the current govemment

6.12.3 Second, the elevatlon of an Election Commissioner should be on
the basis of seniority, unless the three member collegm-m/cemmittee, for

reasons {0 be recorded in wrltmg fmde such Commlssmner unﬁt.

6. 12 4 Such amendme hts are in consénance with the apponntment process
m Lokpal and Lokayuktas Act, 2013 the Right to information Act, 2005 and
the Central Vigilance Comml_SS|oriAct, 2003.

5.12.5 Pursuant to Article 324(2) an amendment can be brought to the

'ex1s.tmg Election Commission (Condltlons of Service of Electlon

Comm1551eners and Transactlon of Business) Act, 1981 to amend the title

and msert a mew_@hapter 1A on the appomtment of Election

Comrnissioners and the CEC as follows!

. Act and Short Tltle The Act should be rehamed the “Election

Commission. (Appomtment and CondmOns of Service of ‘Election

Commiésioners and Transac’non of Business) Act 1991".
' )

e The shon title should state, “An Act to determine the apbointment

and COndmons of service of the Chief Election Commissioner and
'othe'r E\ecttOh Commlssmners and to prowde for the’ procedure for
transaction of business by the Election Comm\ssxon and for matters

cohnected therewith or incidental thereto. , P
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Chapter I-A - Appoiritment of Chief Election Commissioner and

Election Cbmmissioners.

2A. Appointment of .Chief Election Commlssxoner and Electlon
CommISSIoners ~ (1) The Election Commtssnoners mcludlng the
"Chlef Election Commissioners, shall be. appointed by the Presxdent

by warrant - under his hand and seal after obtalmng -the‘

recommendations of a Committee consisting of.
(a) the Prime Minister of india —'Chairperson

(b) . the Leader of the Opposmon in thL, House of the People -

.Member

(c) the Chief Justice of Indja ~ Member
" Provided that aftér the Chief Election Commissioner teases to

hold difice, the senior-most Election Coriimissioner shall bé

appointed as the Chief Election Commissioner, uriless: thé

Commlttee mentsoned in sub-section (1) above, for reasons to be

reoorded in-writing, finds such Election Commissioner to be unﬂt
. Explanation: For thé purposes of this sub-section, *the Leader of the
Opposmon in the HOUbG of the People” Shd” when nho such Leader

has béen so recog'used include the Leader of the sihgle largest‘

gr0up in opposition of the Government in the Hous.e of the People...-

TRUE COPY



87

Annexure P- &

Interhational Business Times

May 8, 2015 13:07 18T

o .. The former Chief Secretary of Gujrat, Achal Kumar Jyoti, was appointed as
.‘ = . the Electioh Commissioner of India on Thursday. Jyoti, who served as the
. Chief Secretary during Narendra Modi's term as Gujarat's Chief Minister,
o Has filled one of the two vacancies in the three- member panel of the
_.Electron Cornmission of India (ECI. He will serve as the Election
Commissioner for a period of thiree years, resigning at the age of 65 (the

| official age to demiit office under the Constitution), PT! reports.

Borm on 23 January 1953, 62 year-old Indian Admlmstratlve Service
(IAS) officer of the 1975 batch served various posts in Gujarat, including as
the Chairman of the Kandla Port Trust between 1999 and 2004 and
Managth Director of the Sardar Sarovar Narrhada Nigam Ltd. (SSNNL).

After retiring as the Ghief Secretary in January 2013, he was appointed as
the Statée Vigilance Commissioner of Gujarat, the post he wrll vacate in
 June 2015 after his.tenure ends. He said he's wamng for the formal orders

and.will ] oin the new post sgon after his retrremen’r

“| am yet to get formal, orders. | was approached by the central
goverhment three four months back for my consent. | expressed my
willingness  to join the Election COmmlsern My term as State Vigilance -

" Sommissioner ends in Juné 20 1586 | will take the permission of the state
goverhrhent 'to resign and JOIh the Election Comrnission as sbon as
‘ possrble Said Jyoti, dccording to the Times of lndra

'He will join his new poSt under Chlef Election Commrssroner Nasim

| Zaidi, who is ohe year junior to Jyoti in IAS.

T'h'e government  will | soon eppOmt the secdnd Election

Commrseloner to fill up the last V'rcant posmoh

O ~SADYV
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Annexure P- §

' ' P

. TIMES OF INDIA

CEC favours ‘c'elleg'ium to choose ECs’

RTI'| May 31, 2015,'1'2'.46F>M IST-

- Chlef Election CommlsSloner Nasim Zaidi favodts a colleglum type set up

to chOoSe the CEC and Election Commissioners who he says should have

'equal protection under the Constltutlon in the matter of removal.

NE\N- DELHI: Chief Election Commissioner Nasim Zaidi favours @&
ebilegium type set up to choose the CEC and Election Commissioners who
he says ShOuld have equal protectleh under the Constitution in the matter
of “rernoval. He, howevex hastened to add that the present system of
seleotIOn of Election Commissioners and the three-Member Cornriission is

working fine. »

"l would say that the (present) system has also worked well. But if

‘there is a cmneensue gomg forward that this sys term needs to be replaced

by a qonsultatlve system l thmk the Commission would live with that ahd

work Well.

"Evén in the dbSéHCO of this consultative process, CECs and ECs

have acted very neutraily, very independently,” he told PTlin an mtervxew

| ‘He was responding to & guestion on the resent recommendation of
the Law Commlsaon that the appomtxﬂentef Election Commissioners

lncludmg the CLC should be made by the President in consultatlon with a



The collegium should consist of the Prime Minister, the Leader of the

. Opposltlon of the Lok Sabna (or the leader of the largest Opposition party

|n the Lok Sabha) and the Chief Justlce of India, Tt had said. Zaidi recalled
that a commlttee had some years ago recommended a colleglum system

for appomtment of Electlon Commissioners.

“They focused on Electlon Commrssroners. By seriiority, the EC

| .beCOmes CEC, unless there is somethmg extraordmary They said the EC

shoéuld _ehjdy the confidence of the entire political arena. A bill was also

brought, but it did not suoCeed,,” he said.

Asked whether he supports the demand raised by his predecéssors

that all the Commlsswners bé made equal even in matter of remdval Zaidi

* gaid he'is in “total agreement Wrth all my predecessor Commissioners. The

" Comrissioh had been taking it up with Law Ministry. Law Commission has

reiterated it and this recommendation has merit".

- In its tecent report on electoral reforms, the Law Commission has
recommended amending Article 324(5) of the Constltutlon to equate the
removal procedures of the two Election Commissioners with that of the
GCEG. Government appoints the Chief Ele¢tion Corrnissiéner and other

Electlon Commlssloners The CEC éan be removed from office only

_thrOugh lmpeachmeht by Parliament. The government can remove the

LOmmlssloners gither on the recommendatlcn of the CEC or even witho_ut

it, Zaldi deferided the multl member Commission saymg, ”three-membe‘r

Commlssroh is the best, my experlehce tells me... EC is dealing with-the

Mmost sehsmve subject of demntocracy. Therefore, it is always essentlal that

' more than one person srts they apply their wisdom ahd'arrlv_eiaﬁ a decision

after detarled dlscussron and lhformed decrslon makmg \



~ Responding to suggestions that even “one-member poll body was
sufﬂcient "he said, "Three-member Commission Is a Vvery desirable

proposmon Not more (than three) because decision making will be very

. difficult. Three, we can.make very quick decision, ‘on spot.”

Election Commission is a permanent constitutional bedy which was

established in aocordanoe with the Constitution on January 25, 1950.

Originally, the Commission had only a Chief Election Commissioner.

Forthe first time two additional Cominissioners were appointed on October

'16 1989 but they had a very short tenure till January 1, 1990. Later, on

' ;:October 1 1993 two additional Election Commissioners were appointed.

The concept of multi-member Commlssu)n has been in operation sincé

_then, with decision makirig ppwer by majority vote.

Asked' éibc')ut' his view on a 'legally specified bar on Constitutional
dignitaries like ECs taking up political posts .after retirement, Zaidi said inh
the past no CEC or EC has opted for a post-retirement jab. "If you look at

the history, | think CECs and ECs have riot opted for this."

‘When reminded that at least some have gohe for a post- retirement

‘ass'lg'nm’ent', 7aidi said he would not go into that.

"By and larJe CECs after retlrement have become part of tho
society, They have played: very active role in generating debate, reflecting
on various current issuss. | think there is a merit- that after r,etlrement,

these dignitaries should not enter the political (arena)," he said.

-
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IN THE SUPREME COURT OF INDIA

(CIVIL ORIGINAL JURISDICTION)
(UNDER ARTICLE 32 OF THE CONSTITUTION OF INDIA)

LA.NO.____ OF 2015
IN

WRIT PETITION (CIVIL) NO. 104 OF 2015

IN THE MATTER OF:
ANOOP BARANWAL

...... PETITIONER
VERSUS
UNION OF INDIA
...... RESPONDENT

APPLICATION. FOR PERMISSION TO AMEND THE
PRAYER OF THE WRIT PETITION

T
HONBLE THE CHIEF JUSTICE OF INDIA
AND HIS COMPANION JUDGES OF THE-
SUPREME COURT OF INDIA
The Hurrible application of the Petitioner above naried

MOST, RESPECTFULLY SHOWETH:

1, Phat the présent writ petition is being filed seeking
transparéncy in the 'appointment of the members 6f the
flection Cornrhission of India formulated under Article 324 of
the Cénstitution thereby enmrimg its independence from the
Exec‘:uti:ve.' ;

2. That all the facts leading to filing of the preserit
application has been set Ou:t in detail ih the accompanying Writ
Petition and tﬂe same are not being repeatéd herein for the

Sa1<¢ of brevity. The petitioner ¢raves permission to rely| upon



the contents of the writ petition. ' | ég |

3. That the Petitioner .see}{s to amend thé prayer clausen Sf the
Writ Petition to the effect that it may be substituted by the
fo'lléwing:'

“In light of the facts advanced and authc»riéies cited, this
Hon'ble Court may be pleased: a
1. T6 issue an appropriate writ, direction or order to the

Respondent to implement an independent and transparent

system for appointment of members of the Election

| ' Commission on the lines recommended by the Report of the

‘Cormmittee on Electoral Reforms of May 1990, formulated by
the Ministr}lf of Law and Justice, Governmert of India, the
Report of the Second Adrministrative Reforms Cominission,
Government of India, "‘c‘)f January 2007 é.l’ld the Report of the
Law Cc';mniis'siml of India on Electoral Reforms of March
2615; and/or'
2. T8 pass ahy other order deemed fit in the circurnstances of
the case.”
PRAYER
In the above ’circum‘sta'n‘ces, it is most respectfully prayed that
this Hon'ble Court may graciously be pleased to:- |
&) Allow the Pe’tﬁione‘r to amend the prayer of the writ
b petition to the efféct mentioned above;
(b) Pass ‘such other or further order (s) as this Hon’ble Court -

may deem and fit in the peculiar facts and circumstances of the

case in favour of the PetitionEr.\
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AND FOR THIS ACT OF KINDNESS THE PETITIONER AS IN DUTY
BOUND SHALL EVER PRAY. "

FILED BY:

f oot Kl
PRASHANT BHUSHAN

Drawq On: 8/7/2015 ADVOCATE FOR THE PETITIONER
Filed On: 8/7/2015 '



IN THE MATTER OF:

W g7

IN THE SUPREME COURT OF IN'DIA.
CIVIL ORIGINAL JURISDICTION
LLA.No. OF 2015
IN
WRIT PETITION (CIVIL) NO. 104 OF 2015

L]

ANOOP BARANWAL _ . PETITIONER
Versus '
UNION OF INDIA RESPONDENT
| | AFFIDAVIT |

l, Anoop Baranwal , S/o Shrl Madan Mohan, R/o B 34, Badri Awas,
Teliyaganj, Allahabad-211004, Uttar Pradesh, presently at New Delhi
do hereby solemnly affirm and state on oath as under:

1.

That | am the 'pétitioner ih the instant writ petition and being
conversant with the facts and circumstances of the case, am
competent to swear this Affidavit,

That | have read and understood the contents of the
accompanyihg' application for a‘mendment to the prayer of the
Main writ pétition, and | state that the contents of the same .
are true and correct 16 the best of my knowledge.

| further confirm that | have not concedled in the present
application, any data/material /information which rhay enable
this court to form an opiniéh  whether to entertain this
application or not and/or whether to grant arty relief or not,

DEPONENT

VERIFICATION:

l, the above named Depchent, do hereby verify that the contents of the
above affidavit are true and correct to my khowledge, no part of it is

false ahd nothing material has been concealed thaerefrom,

Verified at New Delhi 6n this %T)Sday of July 2015,
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IN THE SUPREME COURT OF INDIA
CIVIL ORIGINAL JURISDICTION
WRI‘T. PETITION (CIVIL) NO. 1;04 OF 2015
Anoop Baranwal - . ; ..Petitioner

Versus

Union of India ..Respondent

f .

COUNTER AFFIDAVIT ON BEHAL‘F OF THE RESPONDENW"
I, Shri B.M. Sharma 'aged about 56 years presently
WOrking' as D_eputy éecretary to the Govt. of India,
Ministry of Law and justicé, Legislative Department,
Shastri Bhawah, New Delhi, do hereby solemnly affirm

and state as under:-

1. That I am 'Work'ing as Deputy Secretary to the
Go.vt'. of India, Ministry of Law and justice, Legislative
Department,  Shastri Bhawan and in my official
capacity, I am full'y conversant with the facts and
circumstances of the case. I aim competent to swear |

this affidavit on behalf of the answering respondent.
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2. 'That I have gone through the contents of the
present Writ Petition filed by the Petitioner and have
understood the same. I have also npérused the records
pertaining to the case, and I am filli'ng this affidavit in
reply on the basis of the knowledg.e derived by me after
perusing the records. |
N ,:] ' 3. | That, save and except those, which are matter of
record, .,all the averments, s_fca,téments and submissions
made by Petitioner in the abovementioned Writ Petition
are, until and urless specifically admitted, are denied
by the answering respondent. The aﬁswerihg '
respondeht craves leave of this Hon'ble Court to file a

furthérldetailed afﬂdavit or affidavits if the situation s0

B
- warrants or this Hon'ble Court so requires.
4, That the present Writ Petition has been filed by
the Petitic‘)rjér praying intér alia to:-
-

(i) issue a writ of mandamus or an apbropriate writ,
‘order or direction, commanding the Respondents
to make law for ensuring a fair, just and

| tr-an‘séarent process of selection by constituting a

- neutral and  indépendent COIlegium/se?ction
|

i
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(if)

(iii)

(iv)

J
committ'ee. to recommend the naime _.“for the
appointment of the member to the Election
Comm.ission" under Article 324(2) of the
‘Constitution of India; '
issue a writ of mandamds or an appropriatﬁe writ, -
order or direction constituting; an interim neutral

and independent collegiums/section committee to

recommend the name for the appointment on the

vacant post of the member to the Election

Comrhission;

issue a writ of mandamus or an appropriate writ,
order or direction, comianding the Respondents
to decide the petitioﬁ of the petitioner dated
‘(133.'12.2014 for making a law for ehsuring a fair,
just 'and transparent séléction process by
coﬁstituti-r\g g neutral and imdepéndent collegiums
/section committee to recommimend the hame for
rec_bﬁwrﬁ'iendihg the narmes for member to the
Election Commission;

pass any othéer or further orders as may be

deemed fit and proper in the circumstances of the

case: and /



(v) awards cost of this petition.

5. Mr. Prashant Bhushan,  Advocate  vide
Interlocutory  Application . dated  08.07.2015 has

reqdested this Hon'ble Court that prayer clause in the .
ol | “above said pe.titio‘n may be substituted by the
;o following:
“In the light of the facts advanced and authorities
cited, this Hon'ble Court may be pleased:

1. To issue an appr_oi.s'riate. writ, direction or order to
the Respondent .to mplement an independent and
frén'sparent system for appointrment of members
of the Election commiésion on the. lines

y_ " recomrmiended by the Report of the Comrnitteé on
Electoral Reforms of May, 1990, formulated by the

Ministry of Law and Justice, Gov‘ernrﬁen't of India,

the Report of the Second Administrative Reforms

| Cc‘>'mmiSS'i0h, Government of India and thée Report

" of the Law Comrission of India on Electoral

Reforms of March, 2015; and /or
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3. To pass any other orger deemea fit In the

circumstances of the case."

6. I submit that at present there is no vacant post of
Chief Election Commissioner/Election Commissioner. I

fui‘ther submit that the Chief Election Commissioner

and other Election Commissioners  (Condition or

| Service) Act, 1991 [No. 11. of 1991] provide for the

- matters connected to the Chief Election Commlssmner

and ‘Election Commissioners. Article 324 of the
Constitution'of India contemplates the provisi‘c‘)n‘s of
appointment of the Chief Election‘,CommissiOhér and
Election Cofﬁmissioners. The process and the procedure
for appointment of the Chief Election Commissioner and
Eléction Coﬁ‘ﬁfﬂis'sionef is ag per the‘ cénstituti'ohal and

statutory provisions.

7. 1 furfhér subfﬁit thét presently the appointment of
Chief Election Commissioner and Election.
Commissioners in Election Commission is r‘nade'as per
the prowsmns of Artlde 324(2) of the Constltutlon of

India and Government of Indla (Transaction of'

N



MR SN JUE RO RN S TR SR e i £ 8 e v o
REEIRIANE 68 T2 T P L fe e ST Y €1 SRS T Y
B L S TR AT e

O
Business) Rules 1961 made under clause(3) pr article
77 of Constitution of India and néture of cases
mentioned against Sl.‘No.22 of the 3™ échedule to the
said Rules and Rule 8 thereof. I further submit that

according to these Rules, appointment of Chief Election

" Commissioner and Election Commissioners requires the -

approval of Hon'ble Prime Minister and the President of
India. Therefore the process and procedure for
appointment of the Chief Election Commissioner and

Election Commissioners is as per the provisions of the

aforesaid constitutional and statutory provisions. This

procedure of appointment is in existence for long

period..

8. I further szmit that regarding recommendations
of the COiﬁmittee/Commission relating to change‘ih the
present system of appointment to the post of Chief’
EIéétiOn Commissioner and, other Election
Cominissioners, it is prerogative 6f the Goverhment to
acCept.sulch recommendationé or otherwise. Fgrther

making legislation on any subjéct is the prerogative of

Législature only based on the overall requirement,

i
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Existing system for appointrnent to the post of Chief
Elecfio'n Commissioner and other Election
Commissioners is working smoothly. Further Election

Commmission since its establishment is working in a free

and fair manner. I further smeit that the subject

- matter agltated through this ert Petition is purely

policy matter and the same is in exclusive domain of.

the legislature and is not a justiciable matter.

9. I further subfhit that in the year 2012 a reply on
similar subJect was given to Shrt L.K. Advam Member oOf
parliament and .Shri Gurudas Das Gupta, Member of
sarliafent by the then Hon'ble Prie  Minister
Dr. Manmohan Singh and the departiment was of the
view that. ahy changé in the procedure for appointment,
resignation . and refnoval of the Chief Election
comrnissioner and other Election Cornmissioners as
suggeésted would require discussion with othér political
parties and can beé taken up with the other agenda for

Electoral Reforms.



s

/ I, therefore, submit that in view of the facts stated
ar{d. submissions made herein above, the Npresent
Special Leave Petition is liable to be dismissed.
; 7 e EPONENT<
VERIFICATION: | S
. b I, the above mentioned deponent, do hereb'il verify that
the facts ..stated in 'paragraphsz 1 to 3 of the Counter
Afﬁda‘vit are true to my personal knowledge and the
facts sta'téd i'n, paragraphs 4 to 9 of the Counter
Affidavit are true to record rnaintained in my office and
th'e subimissions made therein are based on legal advice
. ‘WhiCh I received and bélieved to be true.

Verified at New Delhi on this day __ day of

October, 2015.
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