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1.

INTRODUCTION

Nehru wrote on the relationship between the Congress working committee and the new
Government of India formed by the party, as one involving “the general question of the
freedom of the government to shape policies and act up to them within the larger ambit
of the general policies laid down in Congress resolutions.”* He added that “the
Government though predominantly a Congress Government and therefore sub]ect to
general Congress policy, will not be entirely a Government of C'ongressmen.2 The first
prime minister was drawing a distinction between the political facie and the executive
face of the elected government. The ministers could not act solely as partymen once
they take a birth in the cabinet. This metamorphosis needs to be'ref]ected in their
funct:on which should show cwlllty in their personal and public conduct. As remarked
by Andre Béteille, “The virtue of c1v1hty is an important component of constitutional
rnorahty. It calls for tolerance, restralnF and mutual accommodation in public life.

Civility is a moderating influence which acts against the extremes of ideological
politics.”?

This note attempts to strike a balance between the political interest of those who form
the Government and the constitutional requirement of good governance. The issues
involved in the cases pertain to the need to assimilate constitutional values in good

governance. The highly objectionable comments made by the public men at the helm of

affairs need to be addressed as challenges to the praxis of responsible governance. The

point, however, is that this needs to be materialised without creating a chilling effect on
persons who would require functional independence and autonomy, subject to the
itutional limitations. The petitioner has put forward a concrete suggest‘i?n in this

consti
regard by way of voluntary code of conduct for Ministers (See the written submission

ed on 14.11.2019 on behalf of the petitioner herein.) In addition t

and supplementing the same, the following submissions are made with specific
is Hon'ble Court.

o the five issues formulated by the Constitution Bench of this

dated plac o the same,

reference t

1 Secret note by Nehru to the working com

the working committee
1946-1957" , Economic a

2 [bid.

3 Andre Béteille,

35-42.

mittee, 15 July 1947, AICC (1), File no 71 of 1946-47. Kripalani's note to
K Sen,’ The Political Constitution of India: Party and.Gov gmr\ent

¢ as quoted by Suhit
Vol. 45, No. 33 (AUGUST 14-20, 2010). pp- 44-52 !

nd Political Weekly,

‘Csmstilulional Morality’ , Economic and Political Weekly, Vol. 43, No. 40 (Oct. 4 - 10, 2003'), PP-
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ADDITIONAL SUBMISSIONS

QUESTION NO. 1:“ARE THE GROUNDS SPECIFIED IN ARTICLE 19(2) IN
RELATION TO WHICH REASONABLE RESTRICTIONS ON THE RIGHT
TO FREE SPEECH CAN BE IMPOSED BY LAW, EXHAUSTIVE, OR CAN
RESTRICTIONS ON THE RIGHT TO FREE SPEECH BE IMPOSED ON
GROUNDS NOT FOUND IN ARTICLE 19(2) BY INVOKING OTHER
FUNDAMENTAL RIGHTS?":

3. The restrictions imposed by the Article 19(2) on the freedom guaranteed under Article
19 (1) are exhaustive. Article 19 (2) of the Constitutio;:x of India was criticized in its
original form as disproportionately and ‘-ihdefinitely restrictive. A scrutiny of the
discussions in the Constituent Assembly Debates is helptul,

4. Some of the opinions from t};e Constituent Assembly debates arguing against imposing
additional restrictions on freedom of speech are worth perusing:

a) Sardar Bhopinder Singh (2™ December, 1948)*

“I regard freedom of speech and expression as the very life of civil liberty and I regard it
fundamental. ..... For attaining these rights the country had to make so many struggles and after
a grim battle succeeded in getting these rights recognised. But now, when the tine Sfor the;'r
enforcement has come, the Government feels hesitant; what was deemed as undesirable is now
being paraded as desirable. What is given by one hand is being taken away by the other. Every
clause is being hemmed with so many provisos. ....... Mr. Vice - President, I want these rights
should not be restricted so much and all opposition thaf is peaceful and not seditious should get
full opportunity, because opposition is a vital part of every democratic government. To my mind,

suppression of lawful and peaceful opposition means heading towards fascism.”
b) Damodar S. Seth (1# December, 1948)

“......the guarantee of freedom of speech and expression which has been given in this article is
actually not to affect the operation of any existing law or prevent the State from making any law
relating to libel, slander, defamafion, sedition and other matters which offend the decency or
morality of the State or undermine the authority or foundation of the State. It is therefore clear.
Sir, that :!he rights guaranteed in Artich:/13 are cancelled by that very section and placed at the

nmercy or the high — handedness of the legislature. These guarantees are also cancelled. ..... If

«CAD, Vol VII, Page 749.
5 CAD, Vol VII, Page 712
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hatever fundamental rights we get from this Draft Constitution are tempered here and there
and if full civil liberties are not allowed fo the people, then I submit, Sir, that the boon of
Jundamental rights is still beyond our reach and the making of this Constitution will prove to be

of little value to this counl'ry”
¢) Sardar Hukum Singh (2 December, 1948)¢

“The very object of a Bill of Rights is to place these rights out of the influence of the ordinary
legislature, and if, as under clauses (2) to (6) of article 13, we leave it to this very body, which in
a demc?cmcy, is nothing beyond one pcyitical party, to finally judge when these rights, so sacred
on papfer and glorified as Fundamentals, are to be extinguished, we are certainly making these

freedoms illusory.”

5. In the Assembly, some other members spoke of the limitations on free speech

in the following words:

a) Shibban Lal Saksena (2" December, 1948)

“As was pointed out yesterday, even in America where the courts are given absolute power, the
Supreme Court has been obliged to limit it. What we are doing is that instead of the Supreme

Court we ourselves are limiting this thing. This limitation in the present form is less wide than

it originally was. I think this should satisfy the House .”

b) T.T. Krishnamachari (2" December, 1948)8

|
“I'do not say that this article is perfectly worded; nor can I maintain that the exceptions fo parts of
this article provided by clauses (2), (3), (4), (5) and (6) do not curtail the liberty and the right
conceded to individual citizens in clause (1). But, as a student of p'olitics, I have to realise that there
can be no absolute right and every right has got to be abridged in some manner or other under
certain circumstances, as it is possible that no right could be used absolutely and to the fullest extent
that the words conveying that right indicate. It is merely a matter of compromisé between two
extreme views. Having got our freedom only recently, it is possible that we want all the rights that
are possible for the individual to exercise, unfettered, That is one point of view. The other view is
that having got our freedom, the State that has been brought into existence is an infant Stq:te which
has to pass through various kinds of travail, and what we could do to ensure that the State clontinues
to function un-impaired should be assured even if it entails an abridgment of the rights conferred by

this article. I have no doubt in my mind that, though I have had tq say something perhaps harsh on

s CAD, Vol VII, Page 732, 733
7 CAD, Vol II, Page 763

s CAD, Vol VII, Page 771
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rtain occasions in regard to what the Drafting Committee has done generally, in this article, the
Drafting Committee has chosen the golden mean of providing a proper enumeration of those rights
that are considered essential for the individual, and at the same time, putting such checks on them as
will ensure that the State and the Constitution whicl we are trying to bring into being today will
continue unhampered and flowrish .”

'
i

|

Q) .-\lgq Rai Shastri (2n December, 1948)° ‘

“I submit that those who wonld sit in the legislrzturcs would be representatives of the people and they
will impose only those restrxctzons which they consider proper Such restrictions would be in the
interest of the people. Onl y those restrictions wzll be zmposed which would be necessary in the
interest of public health, unavoidably necessary for the maintenance of public peace and desirable
from the viewpoint of public safety. No restriction will be imposed merely to destroy the liberties of

the people.”
d) Dr.B.R. Ambedkar (2 December, 1948)10

“With regard to the general attack on article 13 which has centred on the sub-clauses to clause (1), I
think I may say that the House now will be in a position to feel that the article with the amendments
introduced therein has emerged in a form which is generally satisfactory. My explanation as to the
importance of article 8, my amendment to the phrase "existing laws” and the introduction of the
word “reasonable” rembve, in my judgment, the faults which were pointed out by honourable
members when they spoke on this article, and I think the speeches made by my friends Professor
Shibban Lal Saksena and Mr. T. T. Krishnamachari and Mr. Algu Rai Shastri, will convince the
House that the article as it now stands with the amendments should ﬁﬁd no dz_')j‘icully in being
accepted and therefore I do not ;()an} to add anything to what my friends hazlze said in support of this

article. In fact, 1 find considerable difficulty to improve upon the arguments used in their speeches in

support of this article.”
e) K. Hanumanthaiya (2"" December, 1948)"

“ ...wesare faced, within our own society, with elements who want to take advantage of those
rights m order to do violence to men, society and laws, Hence it is that the Drafting Committee
as well as the Governments in the various provinces and the Centre, are hard put to safeguard
these rights in their pristine purity. No man who believes in violence and who wants to upset the

State and society by violent methods should be allowed to have his way under the colour of these

9 CAD, Vol VII, Page 767
10 CAD, Vol VII, Page 780
U CAD, Vol VII, Page 754
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rights. It is for that purpose that the Drafting Committee has thought ztfxt to limit the operation
of these fundamental rights,”

As seen from the above, the Constitution Assembly debated rigorously on
restrictions to be 1mposed on the freedoms guaranteed under Article 19 (1) of the

Conshtuhon of Indm Gautam Bhdtm in hlS book ‘Offend, Shock or Dlsturb’ says:

“Nofioithstanding the robust speech gum‘m.t{eeS in pre-Independence nationalist bills of rights,
the free expression clause that finally emerged out of the birth-pangs of the original Constitution
had endured a tumultuous drafting history. The Fundamental Rights Sub-Committee’s strategy
of declaring a broadly worded right (Article 19 (1) (a)) and curtailing it with almost equally
broad restrictions (Article 19 (2)) was vehemently opposed at every stage of the Constituent
Assembly Debates: at the presentation of the fundamental rights draft in the early days of 1947,
and at both the first and the second readings of the Draft Constitution of 1948 . Opponents
repeatedly raised the fear of an overbearing State riding roughshod over the liberties guaranteed
in Article 19 (1) (a) and 19 (2) appear to be reasonably similar to the original Clause 8 of the
1947 Sub-Committee draft, despite passing through three rounds of fractious debate, is probably
testament to the influence of Patel, Ambedkar, Nehru and Alladi Krishnaswami {yer, each of -
whom rose to assure the Assembly that the State would not misuse its 19 (2) powers.i Ultimately
their libertarian opponents on the left and the right lost heavily, failing both to get a last —minute
insertion of ‘contempt of court’ removed, and to have a reasonableness requirement inserted into
19 (2). Perhaps their o‘nly notable victory was the removal of ‘sedition’ from the list of
permissible restrictions on free speech, although judicial history has long nullified that

achievement as well,”1? \

. PATHOLOGICAL PERSPECTIVE

Bhatia refers to ‘pathological perspective’ on free speech law advocated iay scholar
Vincent Blasi, in his book. In his article titled “The Path'ologicél Perspective arlld the First .
Amendment”,® Blasi explains the term pathology as “a social phenomenon,
characterized by a notable shift in attitudes regarding the tolerance of unorthodox
ideas”. He adds “What makes a period pathological is the existence of certain dynamics
that radically increase the likelihood that people who hold unorthodox views will be

punished for what they say or believe.” He had concluded his arguments as four points;

1 Gautam Bhatia, ‘Offend, Shock, or Disturb Free Speech under the Imlian Constitution’, Oxford University Press, 2016,

P.50

1 Vincent Blasi, “The Pathological [’crspectwc and the First Amendment”, Columbia Law Review, Apnl 1985, Vol. 85,

No. 4.
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10.

) The protection and ﬁ,” realization Of !’lc’ core

objective that deserves ¢

commitments of the first amendment is an
specially high priority in constitutional adjudication.

(2) The core commitments of the first amendment tend to be Jjeopardized rmost seriously during
certain periods that may be regarded as pathological due to their unusual social dynamics
regarding the tolerance of dissent.

(3) The adjudicative methodologies and doctrines that can best protect the core commitments of

the first amendment in pathological periods are those that are consciously designed to counteract
the unusual social dynamics that characterize such periods. '

(4) The strategy of targeting first amendment doctrine for the worst of times in the manner
suggested by my thesis does not generate unacceptable costs to the quality of adjudication in
periods that are not pathological.”

George Washington famously said “If freedom of speech is taken away, then dumb and
silent we may be led, like sheep to the slaughter.” Without freedom of speech, there
cannot be a healthy democracy. Democracy can flourish only in a country where people
are free to share their ideas and thoughts without fear of sanction from the government.
This is the reason why the four points put forth by Blasi become relevant. That is why
adding more restrictions to Article 19 (1) (a) becomes extremely dangerous and
palpably unconstitutional. A restriction imposed on the freec'iom of speech during
péaceful times may 'b‘ecome'a'tool for annihilation of right itself during the reign of an
autocrat or even during an illiberal democracy or during “The State of Exception” as
conceivged by Giorgib’ Agamben (ﬁor example: during national emergency). To protéct
the socfiety from such a possible future catastrophe, it is important that court should
show réstraints now.

Even the présent Article 19 (2) is broad and to an extent, vague. Adding more
restrictions to Article 19 (1) by way of other fundamental rights ‘will, thus, be
destructive and counterproductive. Imposing additional restrictions on Article 19(1)(a),
over and above what is permitted under Article 19(2), runs the risk of turning draconian
under an illiberal state. Even the other fundamental rights in part I11, which are broad
of human rights (For example, Article 21) might be used

and inclusive of a wide variety

as tools to curtail the freedom of speech. That is a situation which even Article 19(2)

intends to prevent. Thus, Article 19(2), though on the face of it is restrictive, it is also

protective.
East India Company, promulgated a Press

In pre-independence era, the British

Ordinance to prohibit publication of newspapers of periodical without obtaining prior

y . . f‘
permission from the Governor-General in- Council. However, they had to finally
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11.

cognise the freedom of press m/Indm when a memorandum submitted by Ra;a Ram

Mohan Roy successfully convinced the authorities about the importance of press
14

freedom As such it follows that any restrictive measure was found to be undemocratic

even in the pre-constitutional era,

FURTHER RESTRICTIONS OTHER Tl-fAN SPECIFIED IN ARTICLE 19 (2) ARE
NOT CONTEMPLATED

The second limb of the issue is, ‘can restrictions on the right to free speech be imposed
on grounds not found Iin Article 19(2) by invoking other fundamental rights?”. The
answer to this question can: only be in the negative. The scheme of our Constitution

does not contemplate any restrictions over what is incorporated in Article 19 (2).

. It is crucial to understand that, fundamental rights like Article 19 (1) or Article 21 are

not mutually exclusive. The issue itself, presupposes an erroneous notion thatf'the rights
- |

under Article 19 (1) and other Articles like Article 21 are mutually exclusive. In real,

Article 21 and Article 19 (1) are not mutually exclusive, rather they overlap and

interplay. Thus, in Maneka Gandhi v. Union of India', it was held:

“Be that as it may, the law-z's now settled, as I apprehend it, that no article in Part Il is an island
but part of a continent, and the conspectus of the whole part gives the direction and correcfion
needed for interpretation of these basic provisions. Man is not dissectible into separate limbs and,
likewise, cardinal rights in an organic constitution, which make man human have a synthesis.
The proposition is indubitable that Article 21 does not, in a given situation, exclude Article 19 if

both rights are breached.” | I

This Hon’ble Court has elaborately explained the inter connections among fundarnental

rights;

a

“5. 1t is obvious that Article 21, though couched in negative language, confers the fundamental
right to life and personal liberty. So far as the right to personal liberty is concerned, it is ensured
by providing that no one shall be deprived of personal liberty except according to procedure
prescribed by law. The first questfun that arises for consideration on the language of Article 21 is
: what is the meaning and content of the words “personal liberty” as used in this article? This
question incidentally came up for discussion in some of the judgments in A.K. Gopﬁlan v. State
of Madras [AIR 1950 SC 27 : 1950 SCR 88 : 51 Cri L] 1383] and the observations made by

PatanjaliSastri, |, Mukherjea, |., and S.R. Das, ., secemed to place a narrow interpretation von
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.! AR " " " . * )
he words “personal libey ty” so as to confine the protection of Article 21 to freedom of the person

against unlawful detention. But there was 1o definite pronouncement made on this point since
the question before the Court was not so nuch the interpretation of the words “personal liberty”
as the inter-relation between Articles 19 and 21. It was in Kharak Singh v. State of U.P. [AIR
1963 SC 1295 : (1964) 1 SCR 332 : (1963) 2 Cri L] 329] that the question as to the proper scope
and meaning of the expression “personal liberty” came up pointedly for consideration for the
first time before this Court. The majority of the Judges took the view “that "pers&m_zl liberty”.is
used in the article as a compendious term to include within itself all the varieties of rights which
8o to make up the “personal liberties” of man other than those dealt with in the several ciauses of
Article 19(1). In other words, zL)hile Article 19(1) deals with particular species or attributes of
that freedom, ‘personal liberty’ in Article 21 takes in and comprises the residue. The minority
Judges, however, disagreed with this view taken by the majority and explained their position in
the following words: “No doubt the expression ‘personal liberty” is a comprehensivéone and the
right to move freely is an attrzbute of personal liberty. It is said that the freedom to move freely is
carved out of personal liverty and, therefore, the expression ‘personal Izberty in Article 21
excludes that attribute. In our view, this is not a correct approach. Both are independent
fundamental rights, though there is overlapping. There is no question of onfe being carved out of
aﬁother. The fundamental right of life and personal liberty has many attributes and some of them
are found in Article 19 Ifa person 's fundamental right under Article 21 is infringed, the State
can rely upon a law to sustam the action, but that cannot be a complete answer unless the.said
law sattsﬁes the test lazd down in Artrée 19(2) so far as the attributes covered by Article 19(1)
are com;erned. * There can be no doubt that in view of the decision of this Court in R.C. Cooper v.
Union of India [(1970) 2 SCC 298 : (1971) 1 SCR 512] the minority view must be regarded as
correct and the majority view must be held to have been overruled. We shall have occasion to
analyse and discuss the decision in R.C. Cooper case [(1970) 2 SCC 298 : (1971) 1 SCR 512] a
little later when we deal with 'the arguments based on infraction of Articles 19(1)(a) and
19(1)(g), but it is sufficient to state for the present that according to this decision, which was a
decision given by the Full Court, the fundamental rights conferred by Part 111 are not distinct
and mutually exclusive rights. Eaclt freedom has different dimensions and merely because the
limits of inferference with one freedom are satisfied, the law is not freed from the necessity to

meet the challenge of another guaranteed freedom. The decision in A.K. Gopalan case [AIR 1950

Wt 112t 1han Lonndasena siandav Avbinloc

S, - - —_—— =t v amaaT
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f those rights in their allotted fields they do not attempt to
enunciate distinct rights,” The conclusion was summarised in these terms : “In our judgment,
the assumption in A.K. Gopalan case [AIR 1950 SC 27 : 1950 SCR 88 : 51 Cri L] 1383] that
certain articles in the Constitution exclusively deal with specific matters — cannot be accepted
as correct”. It was held in R.C. Cooper case [(1970) 2 SCC 298 : (1971) 1 SCR 512] — and that
is clear from the judgment of Shal, J.+ because Shah, ], in so many terms disapproved of the
contrary statement of law contained in the opinions of Kania, C.]., PatanjaliSastri, ] Mahajan,
J. Mukherjea, ], and S.R. Das, I, in A.K. Gopalan case — that even where a person zs detained
in accordance with the procedure prescribed by law, as mandated be Article 21, the protection
conferred by the various clauses of Article 19(1) does not cease to be available to him and the law
authorising such detention has to satisfy the test of the applicable freedoms under Article 19,
clause (1). This would clearly show that Articles 19(1) and 21 are not mutually exclusive, for, if
they were, there would be no question of a law depriving a person of personal liberty within the
meaning of Article 21 having to meet the challenge of a fundamental right under Article 19(1).
Indeed, in that event, a law of preventive detention which deprives a person of “personal li'berty”
in the narrowest sense, namely, freedom from detention and thus falls indisputably‘within
Article 22 would not require to be tested on the touchstone of clause (d) of Article 19(1) and yet
it was held by a Bench of seven Judges of this. Court in ShambhuNath Sarkar v. State.of West ‘
Bengal [(1973) 1 SCC 856 : 1973 SCC (Cri) 618 : AIR 1973 SC 1425] that such a law would
have to satisfy the requzrement inter alia of Article 19(1), clause (d) and in HaradhanSaha v.
State of West Bengal [(1975) 3'SCC 198 : 1974 SCC (Cri) 816 : (1975) 1 SCR 778] which was a
decision given by a Bench of five Judges, this Court considered the challenge of clause (d) of
Article 19(1) to the constitutional validity of the Maintenance of Internal Securiiy Act, 1971
and held that that Act did not ll)iolate the constitutional guarantee embodied in that article. It is
indeed difficult to see on what principle we can refuse to give its plain natural meaning to the
expression “personal liberty” as used in Article 21 and read it in a narrow and restricted sense
50 as to exclude those attributes of personal liberty which are specifically dealt with in Article 19.
We do not think that this would be a correct way of interpreting the provisions of the
Constitution conferring fundamental rights, The attempt of the Court should be to expand the
reach and ambit of the fundamental rights rather than attenuate their meaning and content by a
process of judicial construction. The wavelength for comprehending the scope and ambit of the
fundamental rights has been set by this Court in R.C. Cooper case [(1970) 2 SCC 298 :.(1971) 1
SCR 512] and our approach in the interpretation of the fundamental rzghts must now be in tune

with this wavelength. We may point out even at the cost of repetition that this Court has said in
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so-many terms in R, Cooper case [(1970) 2 SCC 298 : (1971) 1 SCR 512 that each freedom

has different dimensions ang there

may be overlapping between different Sundamental rights and
therefore it is ot q valid argument 1o say that the expression “personal liberty” in Article' 21
must be so interpreted as to apoid overlapping between that article and Article 19(1). The
expression “personal lipert V" in Article 21 is of the widest amplitude and it covers a variety of
rights which go to constitute the personal liberty of man and some of them havé been raised to
the status of distinct Sundamental rights and given additional protection under Article 19. Now,
it has been held by this Court in Satwant Singh case [AIR 1967 SC 1836 : (1967) 3 SCR 525 :
(1968) 1 SCJ 178] that “personal liberty” within the meaning of Article 21 includes within its
ambit the right to go abroad and consequently no person can be deprived of this right except
according to procedure prescribed by law. Prior to the enactment of the Passports Act 1967,
there was no law regulating the right of a person to 80 abroad and that was the reason why the
order of the Passport Officer refusing to issue passport to the petitioner in Satwant Singh case
[AIR 1967 SC 1836 : (1967) 3 SCR 525 : (1968) 1 SCJ 178] was struck down as invalid. It will
be seen at once from the language of Article 21 that the protection it secures is a lzmzted one. It
<af¢guards the right to go abroad against executive interference which is not supported by law;
and Iaw here means “enacted law” or “state law” (vide A.K, Gopalan case [AIR 1950 SC 27 :
1950 SCR 88 : 51 Cri L] 1383] ). Thus, no person can be deprived of his right to go abroad
unless there is a law made by the State presc.ribt'ng the procedure for so depriving him and the
deprivation is effected strictly in accordance with such procedure. It was for this reason, in order
to comply with the requirement of Article 21, that Parliament enacted the Passports Act, 1967
for regulating the right to go abroad. It is clear from the provisions of the Passports Act, 1967
that it Iays down the circumstances under which a passport may be issued or refused or cancelled
or impounded and also prescribes a procedure for doing so, but the question is whether that is
sufficient compliance with Article 21. Is the prescription of some sort of procedure enough or
must the procedure comply with any particular requirements? Obviously, the procedure cannot
be arbitrary, unfair or unreasonable, This indeed was conceded by the learned Attorney-General
who with his usual candour frankly stated that it was not possible for him to contend fthnt any
procedure howsoever arbitrary, oppressive or unjust may be prescrived by the law. T)llere was
some discussion in A.K, Gopalan case [AIR 1950 SC 27 : 1950 SCR 88 : 51 Cri L] 1383] in
regard to the nature of the procedure required to be prescribed under Article 21 and at least three

of the learned Judges out of five expressed themselves strongly in favour of the view that the
procedure cannot be any arbitrary, fantastic or oppressive procedure. Fazl Ali, ]., who was in a
minority, went to the farthest limit in saying that the procedure must include the four essentials

set out in Prof. Willis" book on Constitutional Law, namely, notice, opportunity to be heard,

Scanned by CamScanner



12

impartial tribunal and ordinary course of procedure. PatanjaliSastri, |., did not go as far as that
but he did say that “certain basic principles emerged as the constant factors known to all those
procedures and they formed the core of the procedure established by law”. Mahajan, ]., also
observed that Article 21 requires that “there should be some form of proceeding before a person
can be condemned either in respect of his life or his liberty” and “it negatives the idea of
fantastic, arbitrary and oppressive forms of proceedings”. But apart altogetvher from these
observations in A.K. Gopalan case [AIR 1950 SC 27 : 1950 SCR 88 : 51 Cri L] 1383] which have
great weight, we find that even on principle the concept of reasonableness must be projected in

the procedure contemplated by Article 21, having regard to the impact of Article 14 on Article

4 N

13. The above discussion makes it abundantly clear that the fundamental rights under
Article 21 and Article 19 are not exclusive. The minority view in Kharak Singh: that “The
fundamental right of life and personal liberty has many attributes and some of them ar!e found in
Article 19. If a person’s fundamental right under Article 21 is z'nfringed, the State can rely upon
a law to sustain the action, but that cannot be a-.cbmplete answer unless the said law satisfies the
test laid down in Article 19(2) so far as the attributes covered by Article 19(1) are concerned”
which was held to be correct in R.C. Cooper, was affirmed in Maneka Gandhi. It was
further held that ”Artfcles 19(1) and 21 are not mutually exclusive, for, if they were, there
would be no guestion of a law depriving a person of personal liberty within the -meaning of
Article 21 having to meet the challenge of a fundamental right under Article 19(1).” Thus, it is
evident that, when there is an allegation of violation of a right which falls under Article
21 or Article 22, if that particular right finds a place in Article 19 (1), an-d.if that act
passes the test of Article 19, only then it can be treated as valid. To put it otherwise, the
only grounds on which the rights under Article 19 (1) (a) can be restricted are the ones
enumerated in Article 19 (2). Any aberration from the above position, would do

tremendous violence to the intent and content of the constitutional scheme.

C. CONFLICT OF RIGHTS

14. The issue of conflict of rights (of two individuals) is considered in K.S. PuttasWamy
(Aadhaar-5) v. Union of India*. It was held that, when there is a conflict between two

sets of fundamental rights, the court will have to strike a balance.- Thus, it was held in

Puttaswamy,:
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bettoeen rights arise when lh??zssert:’on of a fundamental himan right by an indivin'ﬂal impacts
upot the excrcise.of distinct freedonis by others. The freedonrof one individual-to speak and to
express nay affect the dignity of another, A person niny be aggrieved when the free exercise of
t hf_ ngh?jto speak by someone impinges upon his or her reputation; which is integral éo the right
to Tife under Article 21..A conflict will, in such a situation, arise Eelzqeerz a right which is
asserted under Article 19(1)(a) by one citizen and the sense of injury oj‘ another who claims
protection of the right to dignity under Article 21. Conflicts also arise when the exercise of rights
is perceived to impact upon the collective identity of another group of persons. Conflicts may
arise u?hen an activity or conduct of an individual, in pursuit of a freedom recoém’sed by the
Constijtution, impinges upon the p}otection afforded to another individual under the rubric of the
same hiuman right. Such a situation involves a conflict arising from a freedom which is relatable
to the same cor;stitutional guarantee. Privacy‘z's an assertion of the right to life under 'Article 21.
The right to a dignified existence is also protected by the same Article. A conflict within Article
21 may involve a situation when fwo freedoms are asserted as political rights. A conflict may
also envisage a situation where an assertion of a political right under the umbrella of the right to

life stands in conflict with the assertion of an economic right which is also comprehended by the

protection of life under the Constitution.

1269. Such conflicts require the court to embark on a process of judicial interpretation./The fask

is to achieve a sense of balance. An ideal situation would be one which would preserve the core of

the right for both sets of citizens whose entitlements to
s is not a szmple task. Balances involve sacrifices and the foregomg

freedom appear to be 1'n conflict.

Realistically, drawing balance
a certain degree of value judgment is mevztable The

of entitlements. In making those decisions,
n the

¢ court draws may be open to criticism in regard to its value judgment o

balance which th
icting rights in judicial decision-making. In making

relative importance ascribed to the confl
those fine balances, the court can pursue an objective formulation by r
which the Constitution puts forth as part of its endeavour for a just society. Our Constitution

ical freedom. In Part IV, the Constitution has

has in Part 11l recognised the importance of politic
social histories of discrimination and prejudice which have led to poverty,
ng Part

'deprivation and the absence of a dignified existenice to major segments of society. Holdin

111 in balance with Part IV is integral to the v

elying upon those values

recognised our

ision of social and economic justice which the
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