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1.

INTRODUCTION

Nehru wrote on the relationship between the Congress working committee and the new
Government of India formed by the party, as one involving “the general question of the
freedom of the government to shape policies and act up to them within the larger ambit
of the general policies laid down in Congress resolutions.”* He added that “the
Government though predominantly a Congress Government and therefore sub]ect to
general Congress policy, will not be entirely a Government of C'ongressmen.2 The first
prime minister was drawing a distinction between the political facie and the executive
face of the elected government. The ministers could not act solely as partymen once
they take a birth in the cabinet. This metamorphosis needs to be'ref]ected in their
funct:on which should show cwlllty in their personal and public conduct. As remarked
by Andre Béteille, “The virtue of c1v1hty is an important component of constitutional
rnorahty. It calls for tolerance, restralnF and mutual accommodation in public life.

Civility is a moderating influence which acts against the extremes of ideological
politics.”?

This note attempts to strike a balance between the political interest of those who form
the Government and the constitutional requirement of good governance. The issues
involved in the cases pertain to the need to assimilate constitutional values in good

governance. The highly objectionable comments made by the public men at the helm of

affairs need to be addressed as challenges to the praxis of responsible governance. The

point, however, is that this needs to be materialised without creating a chilling effect on
persons who would require functional independence and autonomy, subject to the
itutional limitations. The petitioner has put forward a concrete suggest‘i?n in this

consti
regard by way of voluntary code of conduct for Ministers (See the written submission

ed on 14.11.2019 on behalf of the petitioner herein.) In addition t

and supplementing the same, the following submissions are made with specific
is Hon'ble Court.

o the five issues formulated by the Constitution Bench of this

dated plac o the same,

reference t

1 Secret note by Nehru to the working com

the working committee
1946-1957" , Economic a

2 [bid.

3 Andre Béteille,

35-42.

mittee, 15 July 1947, AICC (1), File no 71 of 1946-47. Kripalani's note to
K Sen,’ The Political Constitution of India: Party and.Gov gmr\ent

¢ as quoted by Suhit
Vol. 45, No. 33 (AUGUST 14-20, 2010). pp- 44-52 !

nd Political Weekly,

‘Csmstilulional Morality’ , Economic and Political Weekly, Vol. 43, No. 40 (Oct. 4 - 10, 2003'), PP-
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ADDITIONAL SUBMISSIONS

QUESTION NO. 1:“ARE THE GROUNDS SPECIFIED IN ARTICLE 19(2) IN
RELATION TO WHICH REASONABLE RESTRICTIONS ON THE RIGHT
TO FREE SPEECH CAN BE IMPOSED BY LAW, EXHAUSTIVE, OR CAN
RESTRICTIONS ON THE RIGHT TO FREE SPEECH BE IMPOSED ON
GROUNDS NOT FOUND IN ARTICLE 19(2) BY INVOKING OTHER
FUNDAMENTAL RIGHTS?":

3. The restrictions imposed by the Article 19(2) on the freedom guaranteed under Article
19 (1) are exhaustive. Article 19 (2) of the Constitutio;:x of India was criticized in its
original form as disproportionately and ‘-ihdefinitely restrictive. A scrutiny of the
discussions in the Constituent Assembly Debates is helptul,

4. Some of the opinions from t};e Constituent Assembly debates arguing against imposing
additional restrictions on freedom of speech are worth perusing:

a) Sardar Bhopinder Singh (2™ December, 1948)*

“I regard freedom of speech and expression as the very life of civil liberty and I regard it
fundamental. ..... For attaining these rights the country had to make so many struggles and after
a grim battle succeeded in getting these rights recognised. But now, when the tine Sfor the;'r
enforcement has come, the Government feels hesitant; what was deemed as undesirable is now
being paraded as desirable. What is given by one hand is being taken away by the other. Every
clause is being hemmed with so many provisos. ....... Mr. Vice - President, I want these rights
should not be restricted so much and all opposition thaf is peaceful and not seditious should get
full opportunity, because opposition is a vital part of every democratic government. To my mind,

suppression of lawful and peaceful opposition means heading towards fascism.”
b) Damodar S. Seth (1# December, 1948)

“......the guarantee of freedom of speech and expression which has been given in this article is
actually not to affect the operation of any existing law or prevent the State from making any law
relating to libel, slander, defamafion, sedition and other matters which offend the decency or
morality of the State or undermine the authority or foundation of the State. It is therefore clear.
Sir, that :!he rights guaranteed in Artich:/13 are cancelled by that very section and placed at the

nmercy or the high — handedness of the legislature. These guarantees are also cancelled. ..... If

«CAD, Vol VII, Page 749.
5 CAD, Vol VII, Page 712

Scanned by CamScanner



hatever fundamental rights we get from this Draft Constitution are tempered here and there
and if full civil liberties are not allowed fo the people, then I submit, Sir, that the boon of
Jundamental rights is still beyond our reach and the making of this Constitution will prove to be

of little value to this counl'ry”
¢) Sardar Hukum Singh (2 December, 1948)¢

“The very object of a Bill of Rights is to place these rights out of the influence of the ordinary
legislature, and if, as under clauses (2) to (6) of article 13, we leave it to this very body, which in
a demc?cmcy, is nothing beyond one pcyitical party, to finally judge when these rights, so sacred
on papfer and glorified as Fundamentals, are to be extinguished, we are certainly making these

freedoms illusory.”

5. In the Assembly, some other members spoke of the limitations on free speech

in the following words:

a) Shibban Lal Saksena (2" December, 1948)

“As was pointed out yesterday, even in America where the courts are given absolute power, the
Supreme Court has been obliged to limit it. What we are doing is that instead of the Supreme

Court we ourselves are limiting this thing. This limitation in the present form is less wide than

it originally was. I think this should satisfy the House .”

b) T.T. Krishnamachari (2" December, 1948)8

|
“I'do not say that this article is perfectly worded; nor can I maintain that the exceptions fo parts of
this article provided by clauses (2), (3), (4), (5) and (6) do not curtail the liberty and the right
conceded to individual citizens in clause (1). But, as a student of p'olitics, I have to realise that there
can be no absolute right and every right has got to be abridged in some manner or other under
certain circumstances, as it is possible that no right could be used absolutely and to the fullest extent
that the words conveying that right indicate. It is merely a matter of compromisé between two
extreme views. Having got our freedom only recently, it is possible that we want all the rights that
are possible for the individual to exercise, unfettered, That is one point of view. The other view is
that having got our freedom, the State that has been brought into existence is an infant Stq:te which
has to pass through various kinds of travail, and what we could do to ensure that the State clontinues
to function un-impaired should be assured even if it entails an abridgment of the rights conferred by

this article. I have no doubt in my mind that, though I have had tq say something perhaps harsh on

s CAD, Vol VII, Page 732, 733
7 CAD, Vol II, Page 763

s CAD, Vol VII, Page 771
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rtain occasions in regard to what the Drafting Committee has done generally, in this article, the
Drafting Committee has chosen the golden mean of providing a proper enumeration of those rights
that are considered essential for the individual, and at the same time, putting such checks on them as
will ensure that the State and the Constitution whicl we are trying to bring into being today will
continue unhampered and flowrish .”

'
i

|

Q) .-\lgq Rai Shastri (2n December, 1948)° ‘

“I submit that those who wonld sit in the legislrzturcs would be representatives of the people and they
will impose only those restrxctzons which they consider proper Such restrictions would be in the
interest of the people. Onl y those restrictions wzll be zmposed which would be necessary in the
interest of public health, unavoidably necessary for the maintenance of public peace and desirable
from the viewpoint of public safety. No restriction will be imposed merely to destroy the liberties of

the people.”
d) Dr.B.R. Ambedkar (2 December, 1948)10

“With regard to the general attack on article 13 which has centred on the sub-clauses to clause (1), I
think I may say that the House now will be in a position to feel that the article with the amendments
introduced therein has emerged in a form which is generally satisfactory. My explanation as to the
importance of article 8, my amendment to the phrase "existing laws” and the introduction of the
word “reasonable” rembve, in my judgment, the faults which were pointed out by honourable
members when they spoke on this article, and I think the speeches made by my friends Professor
Shibban Lal Saksena and Mr. T. T. Krishnamachari and Mr. Algu Rai Shastri, will convince the
House that the article as it now stands with the amendments should ﬁﬁd no dz_')j‘icully in being
accepted and therefore I do not ;()an} to add anything to what my friends hazlze said in support of this

article. In fact, 1 find considerable difficulty to improve upon the arguments used in their speeches in

support of this article.”
e) K. Hanumanthaiya (2"" December, 1948)"

“ ...wesare faced, within our own society, with elements who want to take advantage of those
rights m order to do violence to men, society and laws, Hence it is that the Drafting Committee
as well as the Governments in the various provinces and the Centre, are hard put to safeguard
these rights in their pristine purity. No man who believes in violence and who wants to upset the

State and society by violent methods should be allowed to have his way under the colour of these

9 CAD, Vol VII, Page 767
10 CAD, Vol VII, Page 780
U CAD, Vol VII, Page 754
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rights. It is for that purpose that the Drafting Committee has thought ztfxt to limit the operation
of these fundamental rights,”

As seen from the above, the Constitution Assembly debated rigorously on
restrictions to be 1mposed on the freedoms guaranteed under Article 19 (1) of the

Conshtuhon of Indm Gautam Bhdtm in hlS book ‘Offend, Shock or Dlsturb’ says:

“Nofioithstanding the robust speech gum‘m.t{eeS in pre-Independence nationalist bills of rights,
the free expression clause that finally emerged out of the birth-pangs of the original Constitution
had endured a tumultuous drafting history. The Fundamental Rights Sub-Committee’s strategy
of declaring a broadly worded right (Article 19 (1) (a)) and curtailing it with almost equally
broad restrictions (Article 19 (2)) was vehemently opposed at every stage of the Constituent
Assembly Debates: at the presentation of the fundamental rights draft in the early days of 1947,
and at both the first and the second readings of the Draft Constitution of 1948 . Opponents
repeatedly raised the fear of an overbearing State riding roughshod over the liberties guaranteed
in Article 19 (1) (a) and 19 (2) appear to be reasonably similar to the original Clause 8 of the
1947 Sub-Committee draft, despite passing through three rounds of fractious debate, is probably
testament to the influence of Patel, Ambedkar, Nehru and Alladi Krishnaswami {yer, each of -
whom rose to assure the Assembly that the State would not misuse its 19 (2) powers.i Ultimately
their libertarian opponents on the left and the right lost heavily, failing both to get a last —minute
insertion of ‘contempt of court’ removed, and to have a reasonableness requirement inserted into
19 (2). Perhaps their o‘nly notable victory was the removal of ‘sedition’ from the list of
permissible restrictions on free speech, although judicial history has long nullified that

achievement as well,”1? \

. PATHOLOGICAL PERSPECTIVE

Bhatia refers to ‘pathological perspective’ on free speech law advocated iay scholar
Vincent Blasi, in his book. In his article titled “The Path'ologicél Perspective arlld the First .
Amendment”,® Blasi explains the term pathology as “a social phenomenon,
characterized by a notable shift in attitudes regarding the tolerance of unorthodox
ideas”. He adds “What makes a period pathological is the existence of certain dynamics
that radically increase the likelihood that people who hold unorthodox views will be

punished for what they say or believe.” He had concluded his arguments as four points;

1 Gautam Bhatia, ‘Offend, Shock, or Disturb Free Speech under the Imlian Constitution’, Oxford University Press, 2016,

P.50

1 Vincent Blasi, “The Pathological [’crspectwc and the First Amendment”, Columbia Law Review, Apnl 1985, Vol. 85,

No. 4.
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10.

) The protection and ﬁ,” realization Of !’lc’ core

objective that deserves ¢

commitments of the first amendment is an
specially high priority in constitutional adjudication.

(2) The core commitments of the first amendment tend to be Jjeopardized rmost seriously during
certain periods that may be regarded as pathological due to their unusual social dynamics
regarding the tolerance of dissent.

(3) The adjudicative methodologies and doctrines that can best protect the core commitments of

the first amendment in pathological periods are those that are consciously designed to counteract
the unusual social dynamics that characterize such periods. '

(4) The strategy of targeting first amendment doctrine for the worst of times in the manner
suggested by my thesis does not generate unacceptable costs to the quality of adjudication in
periods that are not pathological.”

George Washington famously said “If freedom of speech is taken away, then dumb and
silent we may be led, like sheep to the slaughter.” Without freedom of speech, there
cannot be a healthy democracy. Democracy can flourish only in a country where people
are free to share their ideas and thoughts without fear of sanction from the government.
This is the reason why the four points put forth by Blasi become relevant. That is why
adding more restrictions to Article 19 (1) (a) becomes extremely dangerous and
palpably unconstitutional. A restriction imposed on the freec'iom of speech during
péaceful times may 'b‘ecome'a'tool for annihilation of right itself during the reign of an
autocrat or even during an illiberal democracy or during “The State of Exception” as
conceivged by Giorgib’ Agamben (ﬁor example: during national emergency). To protéct
the socfiety from such a possible future catastrophe, it is important that court should
show réstraints now.

Even the présent Article 19 (2) is broad and to an extent, vague. Adding more
restrictions to Article 19 (1) by way of other fundamental rights ‘will, thus, be
destructive and counterproductive. Imposing additional restrictions on Article 19(1)(a),
over and above what is permitted under Article 19(2), runs the risk of turning draconian
under an illiberal state. Even the other fundamental rights in part I11, which are broad
of human rights (For example, Article 21) might be used

and inclusive of a wide variety

as tools to curtail the freedom of speech. That is a situation which even Article 19(2)

intends to prevent. Thus, Article 19(2), though on the face of it is restrictive, it is also

protective.
East India Company, promulgated a Press

In pre-independence era, the British

Ordinance to prohibit publication of newspapers of periodical without obtaining prior

y . . f‘
permission from the Governor-General in- Council. However, they had to finally
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11.

cognise the freedom of press m/Indm when a memorandum submitted by Ra;a Ram

Mohan Roy successfully convinced the authorities about the importance of press
14

freedom As such it follows that any restrictive measure was found to be undemocratic

even in the pre-constitutional era,

FURTHER RESTRICTIONS OTHER Tl-fAN SPECIFIED IN ARTICLE 19 (2) ARE
NOT CONTEMPLATED

The second limb of the issue is, ‘can restrictions on the right to free speech be imposed
on grounds not found Iin Article 19(2) by invoking other fundamental rights?”. The
answer to this question can: only be in the negative. The scheme of our Constitution

does not contemplate any restrictions over what is incorporated in Article 19 (2).

. It is crucial to understand that, fundamental rights like Article 19 (1) or Article 21 are

not mutually exclusive. The issue itself, presupposes an erroneous notion thatf'the rights
- |

under Article 19 (1) and other Articles like Article 21 are mutually exclusive. In real,

Article 21 and Article 19 (1) are not mutually exclusive, rather they overlap and

interplay. Thus, in Maneka Gandhi v. Union of India', it was held:

“Be that as it may, the law-z's now settled, as I apprehend it, that no article in Part Il is an island
but part of a continent, and the conspectus of the whole part gives the direction and correcfion
needed for interpretation of these basic provisions. Man is not dissectible into separate limbs and,
likewise, cardinal rights in an organic constitution, which make man human have a synthesis.
The proposition is indubitable that Article 21 does not, in a given situation, exclude Article 19 if

both rights are breached.” | I

This Hon’ble Court has elaborately explained the inter connections among fundarnental

rights;

a

“5. 1t is obvious that Article 21, though couched in negative language, confers the fundamental
right to life and personal liberty. So far as the right to personal liberty is concerned, it is ensured
by providing that no one shall be deprived of personal liberty except according to procedure
prescribed by law. The first questfun that arises for consideration on the language of Article 21 is
: what is the meaning and content of the words “personal liberty” as used in this article? This
question incidentally came up for discussion in some of the judgments in A.K. Gopﬁlan v. State
of Madras [AIR 1950 SC 27 : 1950 SCR 88 : 51 Cri L] 1383] and the observations made by

PatanjaliSastri, |, Mukherjea, |., and S.R. Das, ., secemed to place a narrow interpretation von
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.! AR " " " . * )
he words “personal libey ty” so as to confine the protection of Article 21 to freedom of the person

against unlawful detention. But there was 1o definite pronouncement made on this point since
the question before the Court was not so nuch the interpretation of the words “personal liberty”
as the inter-relation between Articles 19 and 21. It was in Kharak Singh v. State of U.P. [AIR
1963 SC 1295 : (1964) 1 SCR 332 : (1963) 2 Cri L] 329] that the question as to the proper scope
and meaning of the expression “personal liberty” came up pointedly for consideration for the
first time before this Court. The majority of the Judges took the view “that "pers&m_zl liberty”.is
used in the article as a compendious term to include within itself all the varieties of rights which
8o to make up the “personal liberties” of man other than those dealt with in the several ciauses of
Article 19(1). In other words, zL)hile Article 19(1) deals with particular species or attributes of
that freedom, ‘personal liberty’ in Article 21 takes in and comprises the residue. The minority
Judges, however, disagreed with this view taken by the majority and explained their position in
the following words: “No doubt the expression ‘personal liberty” is a comprehensivéone and the
right to move freely is an attrzbute of personal liberty. It is said that the freedom to move freely is
carved out of personal liverty and, therefore, the expression ‘personal Izberty in Article 21
excludes that attribute. In our view, this is not a correct approach. Both are independent
fundamental rights, though there is overlapping. There is no question of onfe being carved out of
aﬁother. The fundamental right of life and personal liberty has many attributes and some of them
are found in Article 19 Ifa person 's fundamental right under Article 21 is infringed, the State
can rely upon a law to sustam the action, but that cannot be a complete answer unless the.said
law sattsﬁes the test lazd down in Artrée 19(2) so far as the attributes covered by Article 19(1)
are com;erned. * There can be no doubt that in view of the decision of this Court in R.C. Cooper v.
Union of India [(1970) 2 SCC 298 : (1971) 1 SCR 512] the minority view must be regarded as
correct and the majority view must be held to have been overruled. We shall have occasion to
analyse and discuss the decision in R.C. Cooper case [(1970) 2 SCC 298 : (1971) 1 SCR 512] a
little later when we deal with 'the arguments based on infraction of Articles 19(1)(a) and
19(1)(g), but it is sufficient to state for the present that according to this decision, which was a
decision given by the Full Court, the fundamental rights conferred by Part 111 are not distinct
and mutually exclusive rights. Eaclt freedom has different dimensions and merely because the
limits of inferference with one freedom are satisfied, the law is not freed from the necessity to

meet the challenge of another guaranteed freedom. The decision in A.K. Gopalan case [AIR 1950

Wt 112t 1han Lonndasena siandav Avbinloc

S, - - —_—— =t v amaaT
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f those rights in their allotted fields they do not attempt to
enunciate distinct rights,” The conclusion was summarised in these terms : “In our judgment,
the assumption in A.K. Gopalan case [AIR 1950 SC 27 : 1950 SCR 88 : 51 Cri L] 1383] that
certain articles in the Constitution exclusively deal with specific matters — cannot be accepted
as correct”. It was held in R.C. Cooper case [(1970) 2 SCC 298 : (1971) 1 SCR 512] — and that
is clear from the judgment of Shal, J.+ because Shah, ], in so many terms disapproved of the
contrary statement of law contained in the opinions of Kania, C.]., PatanjaliSastri, ] Mahajan,
J. Mukherjea, ], and S.R. Das, I, in A.K. Gopalan case — that even where a person zs detained
in accordance with the procedure prescribed by law, as mandated be Article 21, the protection
conferred by the various clauses of Article 19(1) does not cease to be available to him and the law
authorising such detention has to satisfy the test of the applicable freedoms under Article 19,
clause (1). This would clearly show that Articles 19(1) and 21 are not mutually exclusive, for, if
they were, there would be no question of a law depriving a person of personal liberty within the
meaning of Article 21 having to meet the challenge of a fundamental right under Article 19(1).
Indeed, in that event, a law of preventive detention which deprives a person of “personal li'berty”
in the narrowest sense, namely, freedom from detention and thus falls indisputably‘within
Article 22 would not require to be tested on the touchstone of clause (d) of Article 19(1) and yet
it was held by a Bench of seven Judges of this. Court in ShambhuNath Sarkar v. State.of West ‘
Bengal [(1973) 1 SCC 856 : 1973 SCC (Cri) 618 : AIR 1973 SC 1425] that such a law would
have to satisfy the requzrement inter alia of Article 19(1), clause (d) and in HaradhanSaha v.
State of West Bengal [(1975) 3'SCC 198 : 1974 SCC (Cri) 816 : (1975) 1 SCR 778] which was a
decision given by a Bench of five Judges, this Court considered the challenge of clause (d) of
Article 19(1) to the constitutional validity of the Maintenance of Internal Securiiy Act, 1971
and held that that Act did not ll)iolate the constitutional guarantee embodied in that article. It is
indeed difficult to see on what principle we can refuse to give its plain natural meaning to the
expression “personal liberty” as used in Article 21 and read it in a narrow and restricted sense
50 as to exclude those attributes of personal liberty which are specifically dealt with in Article 19.
We do not think that this would be a correct way of interpreting the provisions of the
Constitution conferring fundamental rights, The attempt of the Court should be to expand the
reach and ambit of the fundamental rights rather than attenuate their meaning and content by a
process of judicial construction. The wavelength for comprehending the scope and ambit of the
fundamental rights has been set by this Court in R.C. Cooper case [(1970) 2 SCC 298 :.(1971) 1
SCR 512] and our approach in the interpretation of the fundamental rzghts must now be in tune

with this wavelength. We may point out even at the cost of repetition that this Court has said in
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so-many terms in R, Cooper case [(1970) 2 SCC 298 : (1971) 1 SCR 512 that each freedom

has different dimensions ang there

may be overlapping between different Sundamental rights and
therefore it is ot q valid argument 1o say that the expression “personal liberty” in Article' 21
must be so interpreted as to apoid overlapping between that article and Article 19(1). The
expression “personal lipert V" in Article 21 is of the widest amplitude and it covers a variety of
rights which go to constitute the personal liberty of man and some of them havé been raised to
the status of distinct Sundamental rights and given additional protection under Article 19. Now,
it has been held by this Court in Satwant Singh case [AIR 1967 SC 1836 : (1967) 3 SCR 525 :
(1968) 1 SCJ 178] that “personal liberty” within the meaning of Article 21 includes within its
ambit the right to go abroad and consequently no person can be deprived of this right except
according to procedure prescribed by law. Prior to the enactment of the Passports Act 1967,
there was no law regulating the right of a person to 80 abroad and that was the reason why the
order of the Passport Officer refusing to issue passport to the petitioner in Satwant Singh case
[AIR 1967 SC 1836 : (1967) 3 SCR 525 : (1968) 1 SCJ 178] was struck down as invalid. It will
be seen at once from the language of Article 21 that the protection it secures is a lzmzted one. It
<af¢guards the right to go abroad against executive interference which is not supported by law;
and Iaw here means “enacted law” or “state law” (vide A.K, Gopalan case [AIR 1950 SC 27 :
1950 SCR 88 : 51 Cri L] 1383] ). Thus, no person can be deprived of his right to go abroad
unless there is a law made by the State presc.ribt'ng the procedure for so depriving him and the
deprivation is effected strictly in accordance with such procedure. It was for this reason, in order
to comply with the requirement of Article 21, that Parliament enacted the Passports Act, 1967
for regulating the right to go abroad. It is clear from the provisions of the Passports Act, 1967
that it Iays down the circumstances under which a passport may be issued or refused or cancelled
or impounded and also prescribes a procedure for doing so, but the question is whether that is
sufficient compliance with Article 21. Is the prescription of some sort of procedure enough or
must the procedure comply with any particular requirements? Obviously, the procedure cannot
be arbitrary, unfair or unreasonable, This indeed was conceded by the learned Attorney-General
who with his usual candour frankly stated that it was not possible for him to contend fthnt any
procedure howsoever arbitrary, oppressive or unjust may be prescrived by the law. T)llere was
some discussion in A.K, Gopalan case [AIR 1950 SC 27 : 1950 SCR 88 : 51 Cri L] 1383] in
regard to the nature of the procedure required to be prescribed under Article 21 and at least three

of the learned Judges out of five expressed themselves strongly in favour of the view that the
procedure cannot be any arbitrary, fantastic or oppressive procedure. Fazl Ali, ]., who was in a
minority, went to the farthest limit in saying that the procedure must include the four essentials

set out in Prof. Willis" book on Constitutional Law, namely, notice, opportunity to be heard,
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impartial tribunal and ordinary course of procedure. PatanjaliSastri, |., did not go as far as that
but he did say that “certain basic principles emerged as the constant factors known to all those
procedures and they formed the core of the procedure established by law”. Mahajan, ]., also
observed that Article 21 requires that “there should be some form of proceeding before a person
can be condemned either in respect of his life or his liberty” and “it negatives the idea of
fantastic, arbitrary and oppressive forms of proceedings”. But apart altogetvher from these
observations in A.K. Gopalan case [AIR 1950 SC 27 : 1950 SCR 88 : 51 Cri L] 1383] which have
great weight, we find that even on principle the concept of reasonableness must be projected in

the procedure contemplated by Article 21, having regard to the impact of Article 14 on Article

4 N

13. The above discussion makes it abundantly clear that the fundamental rights under
Article 21 and Article 19 are not exclusive. The minority view in Kharak Singh: that “The
fundamental right of life and personal liberty has many attributes and some of them ar!e found in
Article 19. If a person’s fundamental right under Article 21 is z'nfringed, the State can rely upon
a law to sustain the action, but that cannot be a-.cbmplete answer unless the said law satisfies the
test laid down in Article 19(2) so far as the attributes covered by Article 19(1) are concerned”
which was held to be correct in R.C. Cooper, was affirmed in Maneka Gandhi. It was
further held that ”Artfcles 19(1) and 21 are not mutually exclusive, for, if they were, there
would be no guestion of a law depriving a person of personal liberty within the -meaning of
Article 21 having to meet the challenge of a fundamental right under Article 19(1).” Thus, it is
evident that, when there is an allegation of violation of a right which falls under Article
21 or Article 22, if that particular right finds a place in Article 19 (1), an-d.if that act
passes the test of Article 19, only then it can be treated as valid. To put it otherwise, the
only grounds on which the rights under Article 19 (1) (a) can be restricted are the ones
enumerated in Article 19 (2). Any aberration from the above position, would do

tremendous violence to the intent and content of the constitutional scheme.

C. CONFLICT OF RIGHTS

14. The issue of conflict of rights (of two individuals) is considered in K.S. PuttasWamy
(Aadhaar-5) v. Union of India*. It was held that, when there is a conflict between two

sets of fundamental rights, the court will have to strike a balance.- Thus, it was held in

Puttaswamy,:
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bettoeen rights arise when lh??zssert:’on of a fundamental himan right by an indivin'ﬂal impacts
upot the excrcise.of distinct freedonis by others. The freedonrof one individual-to speak and to
express nay affect the dignity of another, A person niny be aggrieved when the free exercise of
t hf_ ngh?jto speak by someone impinges upon his or her reputation; which is integral éo the right
to Tife under Article 21..A conflict will, in such a situation, arise Eelzqeerz a right which is
asserted under Article 19(1)(a) by one citizen and the sense of injury oj‘ another who claims
protection of the right to dignity under Article 21. Conflicts also arise when the exercise of rights
is perceived to impact upon the collective identity of another group of persons. Conflicts may
arise u?hen an activity or conduct of an individual, in pursuit of a freedom recoém’sed by the
Constijtution, impinges upon the p}otection afforded to another individual under the rubric of the
same hiuman right. Such a situation involves a conflict arising from a freedom which is relatable
to the same cor;stitutional guarantee. Privacy‘z's an assertion of the right to life under 'Article 21.
The right to a dignified existence is also protected by the same Article. A conflict within Article
21 may involve a situation when fwo freedoms are asserted as political rights. A conflict may
also envisage a situation where an assertion of a political right under the umbrella of the right to

life stands in conflict with the assertion of an economic right which is also comprehended by the

protection of life under the Constitution.

1269. Such conflicts require the court to embark on a process of judicial interpretation./The fask

is to achieve a sense of balance. An ideal situation would be one which would preserve the core of

the right for both sets of citizens whose entitlements to
s is not a szmple task. Balances involve sacrifices and the foregomg

freedom appear to be 1'n conflict.

Realistically, drawing balance
a certain degree of value judgment is mevztable The

of entitlements. In making those decisions,
n the

¢ court draws may be open to criticism in regard to its value judgment o

balance which th
icting rights in judicial decision-making. In making

relative importance ascribed to the confl
those fine balances, the court can pursue an objective formulation by r
which the Constitution puts forth as part of its endeavour for a just society. Our Constitution

ical freedom. In Part IV, the Constitution has

has in Part 11l recognised the importance of politic
social histories of discrimination and prejudice which have led to poverty,
ng Part

'deprivation and the absence of a dignified existenice to major segments of society. Holdin

111 in balance with Part IV is integral to the v

elying upon those values

recognised our

ision of social and economic justice which the
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constitution has sought to achieve consistent with political democracy. Difficult as this area is, a

balancing of rights is inevitable, when rights asserted by individuals are in conflict.”

After referring to PUCL v. Union of India', Thalappalam Service Coop. Bank Ltd. v.

State of Kerala®, G. Sundarrajan v. Union of India?, Subramanian Swamy v. Union of

India® and Asha Ranjan v. State of Bihar?' this Honble Court held:

“1275. These decisions indicate that the process of resolving conflicts arising out of the assertion
of different fundamental rights and conflicts within the same fundamental right, necessarily
involves judicial balancing. In finding a just balance this Court has applied norms such as the
“paramount public interest”. In seeking to draw the balance between political freedoms and
economic freedoms, the Court must preserve the euphony between fundamental rights and
directive principles. It is on their co-existenice that the edifice of the Constitution is founded.
Neither can exist without the other. Democracy rejects the totalitarian option of recognising
economic entitlements without political liberty. Economic rights have become justicz’able because
of the constitutional guarantees founded on freedom and the Rule of Law. The Constitution is
founded on democratic governance and is based on the protection of individual freedom. Freedom

comprehends both fundamental political freedoms as well as basic human rights,. A just balance

between the two is integral to the fulfilment of India’s constitutional Commilrment to realise

human liberty in a social context which is cognizant 6f the histories of discrimination and
\_—/ . . :

prejudice suffered by large segments of our society. Where the question is related to the limiting

of the right to privacy, Puttaswamy [K.S. Puttaswamy v. Union of India, (2017) 10 SCC 1]

requires the test of proportionality. It has, therefore, to be tested whether the Aadhaar Scheme
fulfils the test of proportionality.” :

15. It is significant and even foundational to underline that in Putinswﬁmy and other
decisions referred above, quoted in Puttaswamy, what is actually conceived is not the
‘conflict of rights’ in abstractum, at a doctrinal level (which is a myth) but the conflict in
the notion/ invocation/ practice of rights. At the same time, the issue bosed herein is
doctrinal and in abstractum which can only have a doctrinal answer. i.e. thel:e can be no
conflict between the rights under Article 19 (1)(a) and Article 21 and as such rights
under Article 19 (1)(a) cannot be further restriéted invoking rights under Article 21.

Either one has a right or no right and at any rate, there is no conflict of rights.
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avours of other fundamental rights.

16. Laws made under Article 19 (2) may have traits or fl
an Penal Code, the intention is to

For example, while defamation is penalised under Indi
' i ~ icle 21.

protect the dignity of a person, which forms part of the right to life qndcr Article

(1) (a) by virtue of Article 19 (2).

The same again is a restriction made to Article 19
d not only to

Therefore, it can be deciphered that law under Article 19 (2) is enacte
19(1)(a), but also to protect the fundamental

regulate the rights protected under Article
er Article.21. Therefore,

rights guaranteed under other articles including the rights und

there is no question of conflicting rights under the two articles.
17. It is relevant to note that, Article 19 (2) is not only a restriction to Article 19 (1) (a), but

also a protection to see that, the right‘to freedom of spé
than as specified in Article 19(2). The very wording of

ech and expression is not

restricted in any other manner,

Article 19 (2) makes this clear.
18. S. Khushboo vs. Kanniammal? is often taken as a case of conflict of rights. But a deeper

readirig will show that parties, at the least, in contentions, felt that the provisions in the
: /

IPC on decenéy have the traits of rights under Article 21 and were intended to protect

the sarine.
QUESTION NO 2: “CAN A FUNDAMENTAL RIGHT UNDER ARTICLE 19
OR 21 OF THE CONSTITUTION OF INDIA BE CLAIMED OTHER THAN

AGAINST THE ‘STATE’ OR ITS INSTRUMENTALITIES?”

19. The fundamental rights are claimed and enforced against the non-state actors for a
number of times under the writ jurisdiction of the High Courts and the Supreme Court
vide Articles 226 and 32 respectively. Article 32 provides: “(2) The Supreme Court shall
have power to issue directions or orders or writs, including writs in the nature of habeas corpus,
mandamus, prohibition, quo warranto and certiorari, whichever may be appropriate, for the
enforcement of any of the rights conferred by this Part.” Article 226, begins wit1:1 the words:
“226. (1) Notwitistanding anything in article 32 every High Court shall have pouwer,
throughout the territories in relation to which it exercises jurisdiction, to issue to any person or
authority, including in appropriate cases, any Government, within those territories directions,

orders or writs, including [writs in the nature of habeas corpus, mandamus, prohibition, quo

% (2010) 5 5CC 600
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20.

warranto and certiorari, or any of them, for the enforcement of any of the rights conferred by
Part Il and for any other purpose.” :
In Article 226, it is clearly stated that the High court will have powers to issue writs not

only to government and its instrumentalities but also to ‘any person or authority’. In

Praga Tools Corpn, v. C.A. Imanual?, it is held: l

“It is, however, not necessary that the person or the authority on whom the statutory duty is
imposed need be a public official or an official body. A mandamus can issue, for instance, to an
official of a society to compel him to carry out the terms o[ the statute under or by which the
society is constituted or governed and also to companies or corporations to carry out duties
placed on them by the statutes authorising their undertakings. A mandamus would also lie
against a company constituted by a statute for the purpose of fulfilling public res:ponsibilities.

(Cf. Halsbury's Laws of England, 3rd Edn., Vol. II, p. 52 and onwards.)”

Referring to the specific provision of Article 226, in Andi Mukta Sadguru Shree

Muktajee Vandas Swami Suvarna Jayanti Mahotsav Smarak Trust v. V.R. Rudani® it

was held:

“20. The term “authority” used in Article 226, in the context, must receive a liberal }neaning
unlike the term in Article 12. Article 12 is relevant only for the purpose of enforcement of
fundamental rights under Article 32. Article 226 confers power on the High Courts to issue
writs for enforcement of the fundamental rights as well as non-fundamental rights. The words
“any person or authority” used in Article 226 are, therefore, not to be confined only to statutory
authorities and instrumentalities of the State. They may cover any other person-ar body
performing public duty. The form of the body concerned is not very much relevarit. What is
relevant is the nature of the duty imposed on the body. The duty must be judged in the light of
positive obligation owed by the person or authority to the affected partyf. No matter by what

means the duty is imposed, if a positive obligation exists mandamus cannot be denied.”

This is a well settled position'that under Article 226, now writs can be issued to the

authofrities performing public funct}'ons.

Under Article 32 also, this Hon'ble Court, has issued writs to non-state actors in a

21.
number of cases. For example, in M. C. Mehta v. Union of India®, this Hon'ble Court
directed Delhi Legal Aid and Advice Board to take complaints against Shriram
Fertilizers on account of leakage of oleum gas, examine those complaints and direct the
(1969) 1 SCC 585
% (1989) 2 5CC 691
 AIR 1987 SC 1086
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the precedents go to

.show that broad]
the i
Y there a ations wherein this Hon’ble Court and other high

ré two sity

courts have broug
t -
8Ot non-state actors to the writ jurisdiction under Articles 32 and 226

The first situation :
: ation is that the private pl

ayers performing public duties, [n such cases,

irresﬁective of th '
e nature of the body, the public element in the function was given

Priméc and th i go o
<y € private institutiong were held amenable to writ jurisdiétion, In Binny

Ms‘ﬂmu it is held:

11. ‘]udxcml review is designed to prevent the cases of abuse of power and neglect of duty by
Pul‘lec authorities, Hozgever, under our Constitution, Article 226 is couched in such a way that a
writ of mandamus could be issyed even against a private authority. However, such private
authority must be discharging a public function and the decision sought to be corrected or
enforced must be in discharge of a public function. The role of the State expanded enormously
and attempts have been made to create various agencies to perform the governmental functions.
Several corporations and comptlznies have also been formed by the Government to run industries
and to carry on trading activities. These have come to be known as public sector undertakings.
However, in the interpretation given to Article 12 of the Constitution, this Court toc?k the view
that many of these companies and corporations could come within the sweep of Artic}e 12 of the
Constitution. At the same time, there are private bodies also which may be discharging public
functions. It is difficult to draw, a line between public functions and private functions when they
are being discharged by a purely private authority. A body is performing a “public function”
when it seeks to achieve some collective benefit for the public or a section of the public and is
accepted by the public or that section of the public as having authority to do so. Bodies therefore
exercise public functions when they intervene or participate in social or economic affairs in the

public interest. In a book on Judicial Review of Administrative Action (5th Edn.) byxde Smith,

Woolf & ]dwell in Chapter 3, para 0.24, it is stated thus: | R
“A body is performing a ‘public function” when it seeks to achieve some collective benefit for the
public or a section of the public and is accepted by the public or that section of the public as having
authority to do so. Bodies therefore exercise public functions when they intervene or participate.in
social or economic affairs in the public interest. This may happen in a wide varjety of ways. For
instance, a body is performing a public function when it provides ‘public goods” or other collective
education and personal social services, from funds raised by taxation. A

services, such as health care,
y services (such as those of the criminal

body may perform public functions in the form of adjudicator

and civil courts and tribunal system). They also do so if they regulate commercial ;
a range of legal and

and professional

activities to ensure compliance witl proper standards. For all these purposes,

2 (2005) 6 SCC 657

|
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1strative techniques may be deployed, mcluding

rule making, adjudication ( [
A , adj ton (and other forms of
p n); mspection; and licensing, |

I

Public f""C“O”S ! C
1eed 4 P q ]
not be the L’,\CIHSIUL’ doigmin Of the State. II/‘IH'[I'L’S self-reglllﬂfo",/

Lloyd's o
Doialdsoj;ul)\:d;”ui:::]:: *) may i reality also perforn some 'JPC’S of public function. As Sir John
is important for the courts to * recognise the realities of erecutwe power’
and not allow “their vision to be clouded by the subtlety and sometimes complexity of the way in
which it can be exerted’. Non-governmental bodies such as these are just as capable of ebusing their
powers as is Government.,”
With the above test, in Binny, this Hon'ble Court declined to exercise the writ
jurisdiction, on finding that in termination of employees, there was no public element
and the petitioners had to ?opt for remedies undér the labour law to put forth the
grievances. |
22, Relying on the above test, in several cases, the jurisdiction of writ has been declined
against the private bodies. In Society for Unaided Private Schools of Rajasthan v. Union
of India?, it is held: |
“162. I have referred to the rulmgs of India and other countries to impress upon the fact that
even in the jurisdictions where socio-economic rights have been given the status of constztutwnal
rights, those rights are qvmlable only against State and not against private State actors, like the
private schools, private hospitals, etc. unlesls they get aid, grant or other, concession from the
State. Equally important prmaple is that in enjoyment of those socio-economic rights, the
beneficiaries should not make an inroad into the rights guaranteed to other czt:zens

InK. K Saksena v. Intematmnal Commission on Irrigation & Dramage28 it is held:

“48, We are in agreement with the af/resaid analysis by the High Court and it answers all the

arguments raised by the learned Senior Counsel appearing for the appellant. The learned counsel

argued that once the society is registered in India it cannot be treated as international body. This

argument is herdly of any relevance in determining the character of ICID. The focus has to be on

the function discharged by ICID, namely, whether it is discharging any public duties. Though

much mileage was sought to be drawn from the function incorporated in the MoA of ICID,

namely, to encourage progress in design, construction, maintenance and operation of large and

small irrigation works and canals, etc. that by itself would not make it a public duty cast on
s no State funding.

ICID. We cannot lose sight of the fact that ICID is a private body which ha
jon. The

Further, no liability under any statute is cast upon ICID to discharge the aforesaid functi

27 (2012) 6 SCC 1 |
2 (2015) 4 SCC 670 . |
' |

(
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. | !
~ High{Court is i in i
i ight in jts observation that eyen when object
c

develo of ICID is to promote the

pment and applicaty
tcation o j
f certain aspects, the same are voluntarily undertaken and there is

no obligation to d;
sch tai viti
A arge certain activities which are statutory or of public character.”

Thus, two
, aram
p eters to test the amenability of an individual or body are: (i) the

function of th
eb ichi
ody which is sought to be brought within the ambit of writ jurisdiction.

(i) the publj ot |
public element in the specific action against which the writ is sought. Though in

the present 'y
P case, the Ministers can be considered as the individual undertaking public

functions, the statements made by them are in their personal capacity. There may or
May not be a public element in the individual statements made by the Ministers,
exercising their fundamental right under Article 19 (1)(a). The statement of a minister,
the content and the context thereof will have to be assessed based on the basic fact that
he holds a public office, even, when speaking as an individual. This imposes fildherence
to certain values which should be in tune with the spirit of the oath which he |or she has
undertaken. Since this is a question of values and since even the ministers are to be
treated as persons with a sense of moral autonomy, what is required is not an outside
imposition of law with a chilling effect on his or her public conduct but a self-imposed
regulation which should remain in public domain. This should, in turn, enable the

public to form an informed and sensible judgement about persons holding high

portfolios.

23. In few cases, this Hon’ble Court has brought private individuals and the entiti:bs having
no public functions or public elements in their action ‘under the purview of the writ

jurisdiction. A brief survey of such cases wauld be beneficial.

a) Bandhua Mukti Morcha v. Union of India & Others?:.

Facts of the case: The Petitioner (organisation dedicated to the cause of release of bonded
labourers in the country) addressed a letter to Hon'ble Justice Bhagwati alleging that
there were a number of labourers (among which a large number of them were bonded
Jabourers) from different parts of the country working in private stone quarries situated
in Faridabad District, Haryana under ‘inhuman and intolerable conditions’. It was

alleged that the constitutional mandates were violated and various other social welfare

acts passed for their benefit were not implemented.

Conclusion: It was declarcd that the right to live includes right to have a dignified life.

The writ petition was allowed and the Central Government and the State Government of

Haryana were directed to ensure the payment of minimum wages.

2 AIR 1984 5C 802
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ote: A clear Prohibition of bonded laboy

of Bonded L S

abour System (Abolition) Act, 19
of the said Act,

actices under Article 23 and the enactment

e 76 were noted. Violations of the provisions
along wit} .
8 1 other welfare enactments were noted and the failures on the

part of the State in implementing those

b) M. C. Meht
F

provisions were writ large.
a V. Union of Indja:

acts of the case: " . \
se: The petitioner filed a writ petition under Article 32 se¢king a direction

for closure 5 : ,
of various units of Shriram Foods & Fertilizers (an enterprise of Delhi Cloth

Mills Limi C o
imited, a public limited company) on the ground that they were hazardous to the

community. During the pendency of the petition, oleum gas escaped from one of the
units of Shriram. An application was filed for award of compensation to the victims. A
Bench of three Hon’ble Judges permitted the restart of its power plants subject to certain
conditions and referred the application for the award of compensation to a larger bench
because issues of great constitutional importance were involved. 1
Conclusion: Doctrine of absolute liability was evolved and Shriram \;Fertilizers was
directed to pay the compensation to those persons who suffered on account of oleum gas
leakage. The direction was for the Delhi '.L'egal Board to receive the complaint, examine
and to ensure the payment of the compensation amount to victims. |

Note: Taking note of the item no. 18 and 19 of the First Schedule and Section 2 of the
Policy Resolution the Industries (Development and Regulation) Act of 1951, this Hon'ble

Court found that production of fertilisers and chemicals are of vital public interest and
so the field had to be supervised by the State and the State had to take active role in
regulating the field.

¢) M. C. Mehta v. Kamal Nath®:

Facts of the case: The court took notice of a news item that appearéd in the Indian
Express which made allegations about a respondent’s (a former Minister of Environment

and Forest) family who had direct links with a private company, Span Motels Pvt Ltd.

‘Span Club’, a venture by the same company was built after encroaching upon 27.12

bighas of land including protected forest land owned by the state government. The land :

was regularised when the respondent was acting as the Minister. The article appeared

e
when Span Resorts was trying to turn the course of Beas for the second time. (Three ,

private companies were engaged in the same). Alleging that there was potential threat of

ences in !

the river eating into mountains leading to landslides which are occasional occurr

the area, the news article was published.

3
a0 AIR 1987 SC 1086
a1 ATR 20NN SC 1997 ” /
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gonclusion: Doctrine of i
Public trygy Was held as the | T
found fault witl 1,4 s—.—— o

government (o regul

arising the eéncroachment. The resort was
§ towards the restor
compensation for the illegal actg

directed to Pay the expenge

ation of the pollution caused as the

Note: The gover
1 :
8 ent was found fault with granting prior approval and lease deed.

The order grant ior
gtanting prior approval and the lease deed between the government and the

resort were quasheqd,
d) Vishaka v. State of Rajasthan;

Fact . - i - :
S of the case: A writ petition was filed by the social activists and NGOs (working

towards women erﬁpowerment) alleging rampant sexual harassment and violence
taking place against women in workplaces. It was alleged that those harassment and
ViOlenC? violated the princi'ple of gender equality and the} fundamental rights
guar anéeed‘to women undér Artic}ES 14, 19 and 21 of the Constitution. '
Conclu%ionz It was held that the sexual harassment at workplace amounted to violation
of fundéamental rights guaranteed. It was also held that in view of legislaﬁ\;e vacuum,
the guidelines were issued, which were applicable to all workplaces, including
government and private entities.
Note: The definition of ‘human rights” under Section 2(d) of the Protection of Human
Rights Act, 1993 vide which included the rights guaranteed under International
Covenants was taken note of. Several provisions of International covenants to which
India was a party, imposing positive obligations on the State to ensure safeguards for the
women at workplaces were relied on.
e) Jeeja Ghosh v. Union of India®:
Facts of the case: The petitioner, with the support of NGO, who is aniactivist by
herself and also suffering from a disability called ‘cerebral palsy’ filed a writ petition
before this Hon'ble Court. The writ petition was filed aggrieved by the action of a
private aviation which de-boarded her causing her trauma and humiliation. She also
could not participate in the conference on disability rights held in Goa. The writ
"+ petition sought extensive guidelines in the area and impleaded the private aviation
agency, i.e. SpiceJet Limited as respondent no.3. It was argued that the action of the-

airline deboarding the petitioner amounted to violation of her fundamental rights and

the government had to take sufficient measures preventing such actions.

I

3 AIR 1997 SC 3011
1 (2016) 7 SCC 761 -
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amental rights of
area was found

an amount of Rs.I0,00,000 as
as a clear findin

prescribed  yngey ‘Civil A

no3 w

as imposL‘d With adequate, The respondent

Note: There W compensation to the petitioner.

g that the private respondent did not follow the prbcedure

Viation Requirements, 2008’ which encompassed the

overn i i
g ment and private aviation companies,

24. The prese
nce of : .
A statutory duty either on the private entities or government authorities

to prevent iolat: .
p the violation of rights by the action of private actors is a common factor

among all the above cages, The presence of this duty and the actions of the private
entities breaching the said duty violating the cardinal fundamenta] rights of 6thers and
resulting in severe injustice, is apparent,in all these cases. This factor is a determining
one and pulls the non-state players into the ambit of the writ jurisdiction. In the present
Fase, neither such dul.fy is imposed on individual ministers nor such duty is imposed on
any government méchinery to regulate the conduct of individual ministers warranting
judicigl intervention, Therefore, no breach of public duty can be said to have taken place
when istatements are made by peoldfe in power s0 as to impose additional restrictions on
speecl:il. This in turn, postulates the desirability to have a voluntary code of conduct in
the bt;ﬂer interest of the government as well as the governed. This also sho‘ws that the

only permissible course of action is a voluntary code of conduct.

A. ABSENCE OF A DUTY OR OBLIGATION ON THE STATE TO REGULATE THE
INDIVIDUAL CONDUCTS OF THE MINISTERS CANNOT BE CONSIDERED AS
LEGISLATIVE VACUUM: |

25. Whether the state should regulate the conduct of the ministers is not a question which
falls within the domain of this Hon'ble Court. There is a need to stick on to the
foundational principles (core values) relating to separation of powers as seminally
conceived by Montesquieu which was reiterated by the founding fathers of the
Constitution in clear terms. It again is a constitutional scheme. The failure of the state to
regulate the conduct of public men at the helm of governmental affairs is a matter to be
left to the government. The government can choose to be a body consisting of persons
of high morai integrity -and thereby choose to dispense with any strict law for the

purpose of governing those who are in the government. The government can also
choose to dispense with a rigour of law for preserving the functional independence and
intellectual freedom of the individual ministers. However, what is ideal does not

. . d
i ities. The i ive instances in the case on han
always tfansform into ground realities. The illustrativ |

|

I

o d
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uild up

a strong i
§ case for Introspection

at th i T
Ambedkar conceived the g ¢ executive and legislative leve] Dr.

ald id fi i
€a against the background of institutions of democracy

and therefore there g a need to underl

occurs is not legislative Vacuum

ne its significance at the cabinet level. What

as understood in the normal sense but a deterioration

which needs democratic rectifi

‘ |
cation, The , |+ . constitutional court has an

advisory ang ;
not ¢ . ;
4 d“’eCtOY}' role in such situations, which, however, is extremely

fundament:
al. This ig why the petitioner moots the idea of a voluntary code of conduct

which the government should be Persuaded to promulgate,

ON QUESTION NO.3 : REGARDING'AFFIRMATIVE DUTY IMPOSED ON
THE STATE TO PROTECT THE RIGHTS OF THE CITIZENS UNDER
ARTICLE 21 OF THE CONSTITUTION OF INDIA AGAINST THE ACTION
OF OTHER PRIVATE CITIZENS ”: : |

26. Article 21 of the Conshtutlon of India has undergone sweeping changes in its

interpretation, scope and impact over the years New rights have been recognised as
part of the ‘right to life and liberty’, by judicial precederfts. This, however, does not and
cannot mean that always an affirmative duty is imposed upon the State to protect all

those rights as against the private actors as well. The text of Article 21 reads:

“21. No person shall be deprzved of his life or personal liberty except ac ccording to procedure

established by law.”

This is worded in negative terms, guaranteed to the citizen. This means that the
Government should protect the said rights by not interfering with it except according to
the procedure established by law. The article imposes limits on State action in
abridging or taking away the fight to life and personal liberty of all the persons. The

differénce in the text of Articles 21 and 19 is noteworthy. Article 19 starts with “19. (1)

All citizens shall have the right—....." Article 19 confers a positive right on all the citizens
whereas, Article 21 restricts the State to interfere with the right to life and liberty of all
the persons with an exception provided. Hence, directly and textually, the Article does
not impose any positive obligation on the state to ensure protection of all the rights

coming under Article 21 of all the persons from any personal/verbal attacks against

them, to the extent sought in the instant case.

27. Through judicial interpretation, several rights are interpreted as rights coming within

the ambit of Article 21 of the Constitution of India. For example, in Maneka Gandhi right

to movement was considered as a fundamental right covered under Article 21. In Olga

! /
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ambit of Article
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right to have

al C ;
been recognise Orporation and Othersy, right to shelter has

cha it was helg that the right to live a dignified life

21. In Consumer Education & R
and otherg

is within the

esearch Centre and Others

» the right to healthcare was recognised stating that the
A meaningf;
gtul life is not possible without it. In Paschlm Banga Khet

Majdoor Samity and Others v, st

diel ate of West Bengal and Another3, this Hon ble Court

ared the right to health as a fundamental right.

28. These right i
' s
ghts, which are recognised through judicial mterpretahon, can be considered
only as
, Y as the rights Whlch are protected in negative terms. In other words, if by any state

action
or by actlon of a prwate citizen carrying out public duty or of any private

cmzen who had a statutory duty, the said rights are affected, those will be enforced

through judicial intefvention. This Aas been clearly explained in Olga Tellis. It is held

“33. Artlcle 39(a) of the Constitution, which is a Directive Principle of State Policy, provides
that the State shall, in particular, direct its policy towards securing that the citizens, men and
women equally, have the right to an adequate means of livelihood. Article 41, which is another
Directive Principle, provides, inter alia, that the State shall, within the limits of its economic
capacity and development, make effective provision for securing the right to work ‘in cases of
unemployment and of undeserved want. Article 37 provides that the Directive Principles,
though not enforceable by any! court, are nevertheless fundamental in the governance of the
country. The principles contained in Articles 39(a) and 41 must be regarded as equally

fundamental in the understanding and interpretation of the meaning and content of

fundamental rights. If there is an obligation upon the State to secure to the citizens an adequate

means of livelihood and the right to work, it would be sheer pedantry to exclude the right to

I

livelihood from the content of the right to life. The State may not, by afﬁrmativeu‘qction, be

compellable to provide adequate means of livelihood or work to the citizens. But, any person, who

is deprived of his right to livelihood except according to just and fair procedure established by

law, can challenge the deprivation as offending the right to life conferred by Article

21.”(Emphasis added)
29. The social security rights, which are often called as second-generation rights like right
to livelihood, right to dignifiu‘ed life, right to shelter, right to privacy, and similar rights
. are supposed to be protected by the State by its laws and policies. Those laws and
policies are to be guided by the Directive Principles of State Policies, whichi are non-

enforceable as stated in Article 37 of the Constitution of. India. Among these principles,

% (1985) 3 SCC 545
% (1995) 3 SCC 42
3 (1996) 4 SCC 37
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30. The s i
econd limb of the thirq question tries to ey

" amine the impact of the potential threat

a right under Artj
rt i
icle 21 €manating from g private citizen, Firstly, going by the

scheme of the Constitution of India,

. a private citizen cannot threaten the fundamental
rights of the other

citizens except
Interpretation, Secondly,

covered under Article 21,

in some situations carved out by judicial
assuming a private citizen affects the rights of oz;r. citizens
those situations are already addressed by existing legislations.

In the gi icti be
he given case, the conflict is portrayed between the rights under Article 19 with the

rights under Article 21. As already explained in Submissions with respect to question
No.1, the presumption that the rights under Articles 19 and 21 are mutually exclusive
and can limit each other is erroneous one. If at all, when the rights of two classes of
citizens are competing under Articles 19 and 21 or under the larger canvass of Article 21
itself are competing , the laws enacted under Article 19 (2), are sufficient to address the
situation. It is pertinent to note that as rightly noted in Maneka Gandhi though the laws
are enacted under the enabling provision like Article 19(2), the same are. enacted 'to
protect the rights guaranteed under other Articles of the Constitution and regulate the
freedom guaranteed under Article 19(1). (Please see para 13 of this submission) In other

words, the existing legislations are adequate to strike the balance between several

rights, especially the rights under Articles 19 and 21.

Iv. ON QUESTION NO, 4 : “CAN A STATEMENT MADE BY A MINISTER,
TRACEABLE TO ANY AFFAIRS OF STATE OR FOR Eﬂo,—,mn,zzn.w, THE
GOVERNMENT, BE >H,E-mc.,_,md <~n>~ﬁO.Cmr< TO THE
GOVERNMENT Aqmmsw ESPECIALLY IN VIEW OF THE PRINCIPLE OF
COLLECTIVE RESPONSIBILITY?”: :

31. The word “traceable” used in the above issue, is of vide connotation, that anything and
m.<mJ;Enm said _.d\_ a minister can in one way or another be linked with the
Goverhment. Therefore, traceability of a statement made by a minister regarding any

mmm:.mmom State or ﬁno\ﬁmna:m the On\émEanw to the Government itself is problematic
and it rmoam case to case and a contextual examination.

32. As vﬁ.. Article 75 (3) of the Constitution “The Council of Ministers shall be collectively

responsiple to the House of the People.” As Article 164 (2), “The Council of Ministers
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shall be no__on:<c€ responsible

0 the Legiglat:
nutshell, ministers |y egislative >mmo§¢€ of the State.”

ave a : .:“Em\ in a
3.0r. B, B i .a collective fesponsibility towards legislature. :
edkar explained the idea of collectiy

e

ﬂo_..w.::o::rmmmﬂz i responsibility before  the

Y in the following termsg (30" December, 1948):

“lL'want to tel i
my friend Py K.T )
. princlle whi f K.T. Shal that his amendment would be absolutely fatal to the
ol 1l we want to enact, namely, collective responsibility. All Members of the
{se.are very k :
: Y keen S\i the Cabinet m\sxi work on the basis of collective responsibility and all

it is " incij
., @ very sound principle. But I do not know how many Members of the House
realise: what ex

agree that

actly is the machinery by EE.% collective responsibility is enforced. Obviously,

there ,
ere cannot @a a &&:3@ remedy. Supposing a Minister differed from other Members of the

Cabi, i is i i
binet and oave expression to his views which were opposed to_the views of the Cabinet, it

would be hardl

ossible for the law to come in and to prosecute him for having committed a

breach of what might be called collective responsibility. Obviously, there cannot be a legal

sanction for collective responsibility. The only sanction through which collective responsibility

can be enforced is through the Prime Minister. In my judgment collective responsibility is

enforced by the enforcement of two principles. One principle is that no person shall be nominated
to the Cabinet except on the advice of the Prime Minister. Secondly, no person shall be retained
as a Member of the Cabinet if the Prime Minister says that he shall be dismissed. It is only when
Members of the Cabinet both in the matter of their appointment as well as in the Sa%ﬁ of their
dismissal are placed under the Prime Minister, that it would be possible to realise Lt‘ ideal of
collective responsibility. I do not see any other means or any other way of giving effect to that
principle.
Supposing you have no m:..im Minister; what would really happen? What would happen is this,
that every Minister will be subject to the control or influence of the President. It would be
perfectly possible for the President who is not ad idem with a particular Cabinet, to deal with
each Minister separately, singly, influence them and thercby cause disruption in the Cabinet.
Such a thing is not impossible to imagine. Before collective responsibility was introduced in the
British Parliament you remember how the English King used to disrupt the British 9_5.:2. He

had what was called a Party of King's Friends both in the Cabinet as well as in Parliament. That

sort of thing was put a stop to by collective responsibility. As I said, collective responsibility can

be achieved only through the instrumentality of the Prime Minister. Therefore, the Prime

Minister is really the keystone of the arch of the Cabinet and unless and until we create that

Scanned by CamScanner



oo in the context i
1t itis a responsibij Xt of Article 164, Though

large, .Eﬂm_.mmonm\

point urged e .
ged by the writ petitioner where a request was made to the Chief Minister to

look into t} :
e matter and to act upon it. The Hon'ble High Court rejected those prayers.

It is not as if €Very utterance by any Minister wil

1 have a direct bearing on the policy of
the Government,

But such r:mnmsnmm\ even when unconnected with the Government
policy, will have a repercussion on the quality of the Government in terms of
constitutional values. ‘;mnmmonm\ it is the task of the Government also to ensure that the
Ministers, (who may be essentially politicians) behave in public in tune with the
constitutional ethos relating to values like equality, dignity, secularism etc. This needs
to be achieved without an outside restrictive force, in breach of doctrine of separation of
power. On the other hand, this needs a conscious effort from within, which in turn,
should be capable of ensuring democratic accountability in clear terms. This is the
reason why the need for a voluntary code of conduct is emphaticaily asserted in the
writ petition and in the instant SLP, by the petitioner. It is in this context that the idea
of constitutional morality is relevant in situations involved in thecase on hand.

35. In.Common Cause v. Union of India*®, this Hon'ble Court, while explaining @._“m concept

of collective nmmvo:&&_..:ao stated that;

“31. The concept of “collective responsibility” is essentially a political 8:.3:. The country is
governed by the ual._\.w._ nosﬁ.ox the basis of the policies adopted and laid aSS“ by it in the
Cabinet meeting. “Collective xanv:&wm@: has two meanings: The first meaning which can
Nmmn.:.ﬁ“WRG be asctibed %o it is that all Members of a Government are unanimous in mszo.l of
its mo:.n".am and would exhibit that unanimity on public occasions although while formulating the
E:.Q.%\W they might have expressed a different view in the meeting of the Cabinet. ..:a other
meaning is that Ministers, who had an opportunity to speak for or against the policies in the
Cabinet are thereby personally and morally responsible for its success and failure.”

36. A policy or decision taken in the Cabinet meeting may be amenable to writ jurisdiction.

The Ministers have a collective responsibility to portray all policies taken by the

¥CAD Vol. 7, pp. 1159-60
(1999) 6 SCC 667
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his N o er is able to effectively use
Position as z::.ﬂm_c while making siich ;
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for that reason. s

37. In State of Karn comidersd B

ataka v, Union of India®, this Hon’ble Court cowtention that, “Ministerial

accountabili li
bility to Parliament has two aspects: the collective responsibility of Ministers for the

policies of the Government and their individual responsibility for the work of their departments.
Both forms of responsibility are embodied in conventions which cannot be legally enforced.” At
the same time, the individual aberrations by the Minister are . serious threats to
constitutional governance and as such the head of the Cabinet has a duty of ensure that
such breaches do not happen. The vicarious liability of the Cabinet is also to be
understood only in this line. This is qualitatively different from tortious, vicarious
liability understood in the nom<m:mo:m_ sense. : ﬂ

38. If a statement made by any Minister is part of a decision taken or policy formulated in
the Cabinet, and if such a decision or policy formulated by the cabinet is violates
fundamental rights of any person/citizen, remedy is already available under Article 32
and Article 226 of the Constitution of India.

39.In State (NCT of Delhi) v. Union of India®, where the Constitution Bench of this
Hon’ble Court was concerned' with the task of interpreting Article 239-AA of the

Constitution, Justice Dr. D.Y. Chandrachud, in his concurring judgment observed:

“333. The decision in Subramanian m§§E, v. Manmohan Singh, (2012) 3 SCC 64 M (2012) 1
SCC (Cri) 1041 : (2012) 2 SCC (L&S) 666] theorises that collective responsibility may be
enforced only politically, Sm%g making its ?wi. implications unclear. In this case, a Minister
was charged with committing grave irregularities in the grant of telecom licences. The appellant
had provided documents to the Prime Minister's Office (PMO) for the grant of sanction to
prosecute under tie Prevention of Corruption Act, 1988. This Court held: (SCC p. 97, paras 54

& 55)
“54, ... In our view, the officers in the PMO and the Ministry of Law and Justice, were duty-

bound to apprise Respondent 1 [Prime Minister] about seriousness of allegations made by the

appellant....

% (1977) 4 SCC 608
40(2018) 8 SCC 501
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collective legal responsibilities” 4! Thus, what is found lacking is “collective legal

responsibility”, However, it does not mean that a Minister can make any kind'of

Statement in violation of his oath and thereby share his/her moral responsibility that has

a nexus with the notion of collective responsibility. Therefore, any statement made by a

Minister is not sufficient to make the Government itself vicariously liable under the

principle of collective responsibility.

40. The petitioner in the SLP approached this Hon'ble Court, due to scant nmmwa given by
the Minister M.M. Mani to the Constitutional values and Oo:mnan:& Oath. A
Minister who has taken “Oath of allegiance to the Constitution”; cannot act in a manner
subverting “the Constitutional norms of equality and social justice”4, mEnm the same
was an aberration from the policy of the Government, it is for the Chief Minister to take
action. But no action was taken. It is in the said context that the writ .Hummmo: was filed.

41.A code of conduct to m&m.ammﬁ_mﬁm the speeches and actions of Ministers is

nonmngsozmuq justifiable m:& this Hon'ble Court can definitely examine its

nmaEntm:w Ideally, a ZSGEH is \=9 supposed to breach his collective nmmvo:m&z_z

ncs\mam the Cabinet and m._m Legislature and hence, is advisable to have a cogent code

of no:»mxn as occurring in mn_<m:nmn democracies.

V. ON QUESTION NO. 5: “WHETHER A STATEMENT BY A MINISTER,
INCONSISTENT WITH THE RIGHTS OF A CITIZEN UNDER PART THREE OF THE
CONSTITUTION, CONSTITUTES A VIOLATION OF SUCH CONSTITUTIONAL
RIGHTS AND IS ACTIONABLE AS ‘CONSTITUTIONAL TORT"?

42. A Minster also has the freedom of speech and expression as every other citizen as
guaranteed under Article 19 (1) (a) of the Constitution of India, which of course is

subject to his constitutional position and role,

41 Shubhankar Dam, “Executive” in Sujit Choudhry, Madhav Khosla and Pratap Bhanu Mehta (Eds.), The Oxford
Handbook of the [ndian Constitution, Oxford Universily Press (2016), at p. 320. _
2 (2011) 1 SCC 577 |
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I Article
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ine the §COpe of Art; ed by another, Article 19(2)

44. However, Constituti

o hile B was exercising his own fundamenta]
n e cu i i
rrent no:ﬂwxv will go against the very concept of balancing and

right,

harmonisi i i
onising of rights. It will amount to restricting one fundamental right using another

fundamental right. This is not permissible in our constitutional scheme (please see the

1
answer to Question no.1). m

ﬁ

45. The concern of the court ends with resolving the conflict. It can be said that the concept
of conflict between two fundamental rights itself is a legal fiction. Though, generally we
use the word conflict, in the constitution itself thelimitations of each fundamental rights
are defined. So, viewing from the angle of limitations prescribed by the constitution, it
will be clear as to where one individual’s right ends and where another person’s right
begins. To put it otherwise, conflict is not between the rights, since rights themselves
are limited by specific provisions, but it is between the individual notions with respect

e extent of their rights. This can be resolved by balancing and rmnaoﬁmﬁm the

to th

i
rights in tune with the express restrictions provided to each right in the constitution

itself. As stated in answer to Question no. 1, fundamental rights are not mutually
exclusive and when they overlap, the resolution js expressly provided in the
Constitution itself. One fundamental right cannot be imposed as a restriction on

another. It would be like prioritising the fundamental rights in the order of its

,_ .
importance, when the constitution envisages equal importance to all the rights as

Jimited by the Constitution alone. While balancing, peripherally, it might look like one

. o 0 serci ¢
right is given more importance over the other, but actually, it is only an exercise 0

finding the limit of one am_,: in tune with the restrictions to that right expressly

provided in the constitution. .

nanian Swamy and

46. In Puttaswamy, this Hon'ble Court referred to the judgment in Subrar

observed as follows;
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. P-319, para 137,

ntal right of a persoy may haye

ntal right o1 ]
SNt by others and also gy, reasonable ang yatiq exerci
State in the light of the direey; ] \Eq\n&%\@%

“137. ... One fundame

to coexjsy
- XISt in hay, / ,
another fundame IMORY Witl the exereis, of

~ . , of social welfzye as a whole, 1
Court'’s dy ty is to strike a bala, i T

#ce betrweey, competing claipg of

u :

: orT o

Na\zznsrn of fundamentq rights is g constitutiona) necessity”, the Court has
attempted to harmonise reputation as an intripsi, element of 4

. different interesss,
Noting that the

he right to life under Article 21
with criminal defamation as restriction under Article 19(2).”

Thus the balancing process i essentially a process of harmonising rights. Therefore,
while balancing the same if an individual has violated another person'’s right, which is
also part of that individuals fundamental right, the remedy available s ::mmw personal

law. This will be evident from the judgment in K'S. Puttaswamy v. Union of Indja®,
47.In K.S. Puttaswamy (2017), ,:iw Hon'ble Court has clearly held as mo:owim_

“397. Once we have arrived at this understanding of the nature of fundamental rights, we can
&.miaxzm a core amm:s.m:.oz of the.Union's argument: that a right must either be a common law
right or. a fundamental x\N.,wE. The only VSREE distinctions between the two classes of right —of
which the nature and content may be the same—lie in the incidence of the duty to respect the
right §Wa in the forum in which a failure 3.% 50 can be redressed. Common law rights are
welngmﬁ in their operation when they are violated by one’s fellow man, he can be named and
proceeded n%&:.& in an ordinary court of law. Constitutional and éie:ﬁ:i::m\_a‘” on the
other hand, provide remedy against the violation of a valued interest by N.F. .%% 5 aq.ﬂ:
abstract entity, whether through legislation or otherwise, as well as by iﬁ:i:.sm public
officials, being individuals clothed with the powers of the State. It is perfectly Em”,_zw \QH a:
interest to simultaneously be recognised as a common law right and a fundamental right. .<< here
the interference with a recognised interest is by the State or any other like entity recognised by

¢ of an
Article 12, a claim \.Qs the violation Q\. n \.:: imental :.m{; would lie. Where the autho \
rticie y 3 hor

{ ould lie in an orq .:5.._\
identical interference is a non-State actor won 1 0 W0l
1 1 7 n-Stat tor, an a mmon aw wou 1
e 4 \ e 15 ction at co I Id 4 d
court,

|
] sntal right. Its
i cy has the nature .\\?E.:% both a common law :%\: as well as :\\::R::F: al g
398. Priva 1 0,

content, in both fo ts | incidence o rae d the forum \\S
] ~\. rms, is identical, All that «:\\\Q s is the incidence \.S- den an \.
neent, 1 A 1

enforcement for each form,” (Emphasis added)

9(2017) 10 SCC 1 (Puflaswamy I)
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ative _g_u%. The
court of Sessions, Z:Nmmﬁ_z: Bik

acquitted w\< the
only on October 16, 1987

a -
, More g, as released fropm jail

peculiar facts involveq in the acquittal, Oo:mam.:.:m the
as 3:02&

“The petitioner could have pegy, relegated to y,

compensation wag .\an:s:ﬂ\ controversial, yy

upheld his claim, By we have

ordinary remedy of g gy if his claim to
sense that a civil coypy may or E@ not have
_ L ;_

if the petitioner Jiles a suit to recoper

1o doubt that damages for
Sfor damages wouiq have to.be passeq in that suit, thoy

his illegal detention, o decree it i
. ugh it is not
possible to predicate, iy, the

absence of evidence, te precise amount which would be decreed in

his favour. In these 3.2::95%%\ the refusal of this Court to pass an order of compensation in
favour of the petitioner will be doing mere lip-service to his fundamental right to liberty which
|

the State Government has so wé&:& violated, Article 21 which Suarantees the right to life and

liberty will be denuded of its significant content if the power of this Court were limited to

passing orders to release from illegal detention. One of the telling ways in which the violation of

that right can reasonably be prevented and due compliance with the mandate of Article

21 secured, is to mulct its violaters in the payment of monetary compensation. Administrative

sclerosis leading to flagrant infringements of fundamental rights cannot be corrected by any

other method open to'the judiciary to adopt. The right to compensation is some palliative for the

unlawful acts of instrumentalities which act in the pame of public interest and which present for

their protection the powers of the State as a shield. If civilization is not to perish in- this country

as it has perished in some others too well-known to suffer mention, it is necessary to educate
urselves into accepting that, respect for the rights of individuals is the true bastion of

0

democracy. Therefore, the State must repair the damage done by its officers to the petitioner’s

rights. It may have recourse against those officers.” (emphasis added)

A reading of above judgment would show that, State can be imposed with civil liability

in cases involving violation of Constitutional Rights as well.

49. In Common Cause v. Union of India*, this Hon'ble Court had considered the issue of
.In .
. - . bl
power of judicial review , when there is a private law remedy available. This Hon'ble
vards |
Court after a detailed discussion regarding the same from paragraph 36 onwards

observed in paragraph 62 of the judgment as follows; ;

<
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=
=
—
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o
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an injunction,”

In the above case, thj
+ this Hop’
o on’ble Supreme Court Was dealing v
—— . ) Ing with Emszmmmnozm of

trol pump, Ty
s ' Us, when
out publjc function, violates @ Person or a body whije carrying

mD.V of m._m E:ngmb .
. tal rights of
aggrieved person can seek 61t of any person, then only an

re inci
medy under the Principle of Constitytion, Tort under

of the Constitution of India. In all other cases, properremedy is

?bmmgm:nmw rights, it can only be invoked in the situations as narrated above,

50. A joint reading of Rudul Shah and Common Cause would show that, nmnmz.En.o:m_ Torts
are Smn intended for the purpose \Om compensating when there is a conflict between
mb&ﬁwmzm;m. When a statement of the Minister is a simple reiteration of any government
QQOmWS or policy, they are amenable to writ jurisdiction and an aggrieved person is
already provided with a n,,,mBmav\ of moving. the High Court or m:m:,m,Em Court
challenging such decision or policy. The important aspect to be kept in mind is, it is not
the statement of Minister which gives cause of action for invoking writ jurisdiction, but
the unconstitutional decision or policy decision by the Government, which would have
been amenable to writ _.clm&,nmo: even in the absence any statement by any Minister.

51. A statement by a Minister, inconsistent with the rights of a citizen under Part III of the
Constitution, may not always give rise to constitutional tort. Nevertheless, it is a

ious obstacle to the idea of good governance and therefore it warrants the check and
seri ,

balance by an effective self-regulatory mechanism.

VI1.SELF REGULATION
52. In Sahara India Real Estate Corpn. Ltd. v, SEBI*, the court emphasised on not framing
guidelines “across the Board” 'to restrict the freedom of Press.
“51, As stated above, in the present case, we heard various stakeholders as an :.:E:E; H&Hﬁ.w
of public importance arose for determination. Broadly, on maintainability the following

contentions were raised: .

L\ 46(2012) 10 SCC'603

N\ Y
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) Under Article 142, thys Coy
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(ift
- 1t canngy inyesy Courts gp
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they do oy
. Possess,
- Article 147 uses the phrase

“law declayeq by the Supreme Coypy
Constitytioy, judici ing i
P, Furthr g o o M\: MMH MM&MWN Es.s»»ﬁ:m 15 part of the judici
8 1on and expansion of the
SSI01S such gs “law in relation 1, contempt of court” in Article
“equal protection of lay, “freedom of speech and expression”
Justice” is legitimate Judicial function, According to Ronald Duworkin,

. . _
are arguments intended to establish an indipidyg] right. Principles are propositions that describe

::sﬁ:m:.:.w the statyes or the 1t means lgyy made while

meanings of Open-textyyreq expre
19(2),

and “administration of

rights.” (See Taking Rights Seriously by Ronald Dworkin, 5t Reprint 2010, p. 90.) In this case,

this Court is only declaring under Article 141, the constitutional limitations on free speech

under Article 19(1)(a), in the context of Article 21. The mwmwn_.mn undertaken by this Court N..m an
exercise of exposition ‘of constitutional limitations under Article 141 read with  Article
129/Article 215 in the light of the contentions and a large number of authorities @.San to by
the counsel on Article 19(1)(a), Article 19(2), Article 21, Article 129 and Article 215 as also the
“law of contempt” insofar as interference with administration of Justice under the common law
as well as under Section 2(c) of the 1971 Act is concerned. What constitutes an c.%:&xw
publication would depend on the decision of the court on case-to-case basis. Hence, guidelines on

; .

reporting cannot be framed across the Board. The shadow of “law of BWRSE\. hangs over .HN.:
jurisprudence. This Court is &:,Q.wo::& to clear that shadow under Article 141. The phrase “in
relation to contempt of court” under Article 19(2) does not in the least describe .:_m Sa. nature

the offence which consists in interfering with administration of justice; in impending and
QMEME.:% the course of justice. That is all which is done by this judgment. ”»
Mm We have exhaustively referred to the contents of the IAs filed by mﬁsz_ and SEBI. As H“ Me
aS.Em the right to negotiate and settle in confidence is a right of a citizen and has been equa

2

. . ined to
d to defend himself in a criminal trial, In this case, Sahara has complaine
a right of the accuse

this Court on the basis of bre

here was 10 lis. Sahara, . i
. ¢ advisory or self-regulatory whereas SEBI contende

1 ar

ch of confidentiality by the media. In the circumstances, it cannot
a

therefore, contended that this Court should frame
that ¢
be contended

give directions e\:.q\
jven by thi |

s should be give . . e i

(dichtion on the above points was required and it ¢

: ) ive. In the
guidelines o1 s Court which do not have to be coercive.
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wrisdicti tticle 129/ Artiy, 25 Article 21

jurisaiction of the coypyg of recorq which preseryes 1, inherent

categories of publicatioy Exoziiw to

"
o S 15 considered by thjs Cour

ol as the remedies availaple for

ights

and under Ay

in relatioy,
to contempt Jgy, We do noy wish Ma enumerate

contempt 4
the context on casp- PEas the coury(s) )

to-case basjs as to examine the content and

‘H,Tmm HIHOD‘U_O OOCﬂﬁ ~m.: i d
ref; i
. Ined MHOB Mﬂmg_bm mCH.Qm::mm to Hmmﬁlmnm press and sai “What
OODmQEwmm an Ommmzamzm ﬁ:@-. :

Ication w :
cation would mmmm:m on the decision of the court o
In the case on w isi :

/ on rmsa\mm ell, the decision as to violation of Constj

needs a case to Case evaluation,

m i N case-
ﬁOunmmm. basis.”

va tutional
luesior oath

CONCLUSION

|

53.In view of Em mcvﬂmmmmo:m, based on the above said questions, it follows that the
executive governments and the legislatures need to be directed to consider formulation
of a voluntary code of conduct with respect to the personal and public lives of the
ministers and to publish it after finalising the same based on due deliberation. Various
facets of the conduct of public functionaries should be considered while formulating the

code. It is desirable to take lessons from such voluntary self-impositions and

disciplinary regulations prevailing in other jurisdictions. (Please see the Ministerial
Code by the government of UK. and The Statement of Ministerial Standards by the
fo)

rnment of Australia) . The present code of the government of F&m_nm@cwmm a
m0<m

thorough revision and modification by encompassing the speech, behaviour, financial
or

tivities and personal and public conducts of the ministers. Attempts should be made
activi

itigate the conflict of interests which could happen when persons take up the dual
tom ;

le of being a party leader and a cabinet member. Even when such dual role is
role o ! o .
R itted, strict dividing line needs to be drawn between one’s activities as a cabinet
permitted, ,
minister on |
insi i ent.
tters requiring further deliberation inside and outside the Houses of Parliam
matte

the one hand and as a political leader on the other hand. These are all

: + lation of
¢ ir nment to consider formulation o
Therefore, this Hon’ble Court may direct the gover J_

such a code of conduct.
|

). leeswaram Raj
Respectfully submitted on the 20* November 2019. Adv, Kaleesv

. . Counsel for the petitioner
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