il o : _ 5 .d 24
1) The issues that atise, formulated in the Order of this Court dated

: O stitutional
October 2019 requite examination in the backdrop of the constitu

jurisprudence that has evolved over the decades.

2) The core principles which today are part of the Indian constitutional
jutisprudence are:
a) the positive dimension of fundamental rights;
b) the interrelation between Article 14, 19 and 21;

c) the recognition of dimensions of Article 21 such as the right to privacy,

victims’ rights ¢ cetera.

3) The jurisprudence of fundamental rights enshrined in the Constitution
generally, and the trilogy of Article 14, 19 and 21 in particular has
considerably evolved over the decades, and these rights are now

recognized as creating a positive obligation on the State to protect those

rights.

4) The State is under a constitutional duty to ensure that the rights of its
citizens are not violated and to create an ecosystem in which these rights

can be enjoyed in their activist dimension.

5) A Constitution Bench of this Hon’ble Court in State of West Bengal &
Ots. v. Committee for Protection of Democratic Rights, West
Bengal (2010) 3 SCC 571 [upholding the power of a Constitutional Court
to transfer an investigation to the CBI without the consent of the
concerned State] emphasized the duty of the State to conduct a fair

mvestigation as a dimension of a fundamental right of the victim under

Article 21 as follows:
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“G8... (i1) Article 21 of the Constitution in its broad pmy‘:rm‘}'e/ :ft/’n(;[!o ;bmlefl {//:rj {}d e ;/ g

-~ ! berties except according to the procedure established by law. The s
P e e t he rights of an accused but also the

call ' takes within its fold enforcement of the rights of « o :

broad application not only takes wi Jold ‘- i

i clinm. | duty to enforce the buman rights of a citiz i .
rights of the victimt. The State has a ) & 4 oyl
afd 1)11‘;f>am'a/ investigation against any person accused of commission of a rogr::lab//:é qﬂmre;d e
rmay include its own officers I certain situations even a witness to the crime may seek for an

(¢ B
be granted protection by the State.”

6) The majority judgement in K.S. Puttaswamy & Anr. v. Union of India
& Ors., (2017) 10 SCC 1 enunciated a positive obligation of the State to
ensute a meaningful exercise of the right of privacy thus:

“272....The protection of privacy by the Constitution liberates it, as it were, Sfrom the ﬂﬂ(‘c’ﬂdﬂ:lj; 0{{
statutory law which, as we have noted, is subject to the range cff legislative an-mf/m;wl.r Iti}:f’de p
majoritarian government. Any abridgment must meet the requirements pmfc'nbm_’ | by //J (; !]0”;
Article 19 or the relevant freedom. The constitutional right is placed at a pe'deﬂl‘a'/ which embodies -
a negative and a positive freedom. The negative freedom protects the individual f-m.m m;wa; y
intrusion. As a positive freedom, it obliges the State to adopt suitable measures for protecting indivi ;{a
privacy. An apt description of this facet is contained in the Max Planck E neyclopaedia of Comparative
Constitutional Law, in its section on the right to privacy: _ .
“2. The right to privacy can be both negalively and positively defined. The negative n:gb{ fo privacy
entails the individuals are protected Jfrom unwanted intrusion by both the S tate and private actors
into their private life, especially features that define their per.ro,_ﬂa/ it{enf:{y such as sexuality,
religion and political affiliation i.e. the inner core of a person’s private life.....

The positive right to privacy entails an obligation of States to remove obstacles Jfor an autonomons
shaping of individual identities.”

326. Privacy has both positive and negative content. The negative content restrains the § tate from

commritting an tntrusion upon the life and personal liberty of a ditizen. Its Pposttive content imposes an
obligation on the State to take all Hecessaty measures fo protect the privacy of the indsvidual,”

7) In Pt. Parmanand Katara v. Union of India & Ors., (1989) 4 SCC 286
this Hon’ble Court found the doctors in government hospitals embued
with a constitutional obligation of the State under

Article 21 and 1ssued
directions as follows :

8. Artticle 21 of the Constitution casts the obligation on the State 1, preserve life. The provision as
explained by this Conrt in scores of decisions hg

s emphasised and reiterated wit), dradually increasing
eniphasis that position, A doctor at the povernment bospital positioned to mreet this State obligation
15, therefore, duty bound 1o extend medical assistance for preserving life. Every doctor whether a1 a
governmient hospital or otherwise hay 1, P

 bog vfessional obligation o exctond bis services with dye expertise
Jor protecting life. No law or Sate action

prof can infervene fo avoidy delay the discharge of the paramount
vbligation cast upon miembers of the medical profession, The obligation being total, absolute angd
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ch are available agains
dcle 17, Article 21, Article 23 and

S )
8) The State 1 = uch

fundamental rights whi
as Article 15(2)(a) and (9)> Ar

t the non-statc acto

Article 24.

s & Ors. V. Union of India

f the State that 1t was
d the relevant

that

9) In People’s Union for Democratic Right

& Ofs., (1982) 3 SCC 23
the obligation of the private party 1
protecting the rights of the citl
protect fundamental rights

5, rejecting the contention O
c. the contractot to uphol
zens, the Court clarified

labour laws
was that of the State

the primary obligation to

even in the absence of an effective legislation as follows:

“...But apart allogether from the requirement of Convention 59, we bave Am'f_/e 24 of the
Constitution which provides that no child below the age of 14 shall be erployed fo work in any factory
tutional probibition which,

or mine or engaged in any other hazardous employment. This is a constt
ate proprio vigore and construction work

even if not followed up by appropriate Jegislation, must oper
being plainly and indubitably a hazardons employment, it is clear that by reason of 1his constitutional

probibition, no child below the age of 14 years can be allowed 1o be engaged in consiruction work.

There can therefore be no doubt that notwithstanding the absence of spectfication of construction

industry in the Schedule to the Employment of Children A, 1938, no child below the age of 14

years can be employed in construcl o work and the Union of India as also every State Government
st ensure that this constitutional mandate 25 10! violated in any part of the country.

10.. o far as Article 24 of the Constitution is concerned, it embodies a fundamental right which s
plainly and indubitably enforceable against everyone and by reason of its compulsive mandate, no one
can enploy a cb{/d below the age of 14 years in a hazardons employment and since, as pointed out
above, construclion work is a hagardous employment, no child below the age of 14 years can be
eniployed in construction work and therejore, not only are the contractors snder a constitutional
”Mff(fdfc’ not 1o eniploy any child below the age of 14 years, but it is also the duty of the Union of
CI:::;}II;{M ?e/b/J/z A.dmimh'lbm/i;ﬂ and the Delbi Development Aunthority to ensure that f/)?./r

vonal obligation is obeyed by the contractors to whom they have entrusted the o '
work of the various Asiad projects. The Union of India, the Delhi Adminis. . e' i
: ‘ ) tration and the '
g;vj/ap;;{eﬂl 4::;50@ cantol ﬁ?/d their [fdﬂ(].f in despair and become silent spectators of the gejb/;
onstitutional probibition being committed by their own contractors.” ‘ t

10)In S. j ji
)In S. Rangarajan v. P. Jagjivan Ram & Ors., (1989) 2 SCC 574 this

fundamental rights of the citizens:
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“51. We are antused yet troublsqd by the stand taken by the State Government with regard to the

Sl which has received the ; lational Award. We want fo put the anguished question, what good is
the protection of freedom of expression if the State does not take care to protect it? If the ji/m,.i.r
unobjectionable and canno constitutionally be restricted under Article 19(2), [reedom of expression
cannot be suppressed on account of threat of demonstration and processions or th reats o_j_'ric-)!eu{:e. Tlm_f
wonld tantamonnt 15 negation of the rule of law and a surrender to blackmail and mfmnda!:ofr. It is
the duty of the State 1o protect the freedom of expression since it is a liberty ‘gnaranr?ec{ aga:rfft the
State. The State cannot Plead its inability to bandle the hostile audience problem. 1t is its obligatory
duty to prevent it and protect the freedom of expression.”

11)In the same vein, the majority (and a concurring opinion) in K.S.
Puttaswamy & Anr. v. Union of India & Ors. (supra), elaborating on

the duty of the State and non-state actors to protect the rights of citizens

holds as under:

“328. Informational privacy is a facet of the right to privacy. The dangers to privacy in an age of
information can originate not only from the State but from non-State actors as well. We commend to
the Union Government the need 1o examine and put into place a robust regime for data protection.
The creation of such a regime requires a careful and sensitive balance between individual interests and
legitimate concerns of the State. The legitimate aims of the State would include for instance protecting
national securtty, preventing and investigating crime, encouraging innovation and the spread o
knowledge, and preventing the dissipation of social welfare benefits. These are matters of policy to be
considered by the Union Government while designing a carefully structured regime for the protection
d the Conrt that it has constituted a C ommittee

chaired by Honible Shri Justice B.N. S nkrishna, former Judge of this Court, for that purpose, the

malter shall be dealt with appropriately by the Union Government having due regard to what bas
been set ont in this judgment.

584. We are in an information age. With the growth and development of technology, more information
s now easily available. The information explosion has

manifold advantages but also some
disadvantages. The access to information, which an individual may not want to give, needs the

protection of privacy. The right to privacy is claimed qua the State and non-S late actors. Recognition
and enforcement of claims qua non-State actors may require legislative intervention by the State.

and permissible in order to ensure national security, it cannot be unregulated 397

593. The concept of “inpasion of privacy” is not the early conventional thought process of “poking
ones nose in another person’s affairs”. It is not so sim

plistic. In today’s world, privacy is a limit on
the Government’s power as well as the power of private sector entities.393
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tends to disturb this balance. (K.S. Puttaswamy

ka Gandhi v. Union of India)

India & Ors. (supra) and Mane
wﬂ\',r&

13)No constitutional right can be construed or understood in its splendid

isolation. The constitutional document being a complex weave of arteries

and veins of rights and liberties together with obligations and duties, the
2
construction of the Constitution always tequires an analysis of the scheme

and structure of the rights and duties created under the paramount law

each right m Ci 1 1sabli
ght may be exercised without disabling other fellow citizens from

enjoying their freedoms and liberties.
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o interpret a right in 2 manner whi
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ntal rights enshrinc

any of thesc fundame
(2007) 2SCC 1)

Coelho v. State of T.N.

tizens and Article

ndividual right grantcd to the c
of the right. The

16) Article 19(1)(2) is an 1
the exercise

19(2) imposes clearly defined restrictions ofl
presence of Art. 19(2) suggests that
Art. 19(2) allows exceptions toO the

rt. 19(1)(a) H

icht under
assumption that the the nght U

Art. 19(1)(a) is absolute, is misplaced.
Art. 19(1)(a)- it does not suggest that A

right conferred under

yond othet constitutional rights of fellow citizens.

stands above and be
17) The right of free expression, the philosophical underpinning of the rght

of free speech, is undoubt

recognised by the Constitution. Equally the right to life, in its plenitude, is

edly a dimension of the basic civil liberties

the heart and soul of a free constitution. It is inconceivable that the
founding fathers fashioned Art. 19(1)(a) in such wide terms that it could

impinge upon equally sensitive rights under other provisions.

18)One aspect of the harmony between the two rights is the interplay between

the right to privacy and the right to free expression.

19) In Thalappalam Service Cooperative Bank Ltd. & Ors. v. State of
Kerala & Ors., (2013) 16 SCC 82, this Court has explained the need to
balance the right to know under Article 19(1)(a) with the right to privacy
under Article 21 so as to protect the competing interests of the individual
and socicty at large in the following passage: |

61 "]Ze. rig)?/ 19 information and right to prit
one of which falls under Article 19(1 )(a) and
can obviously be regulated, restricted and
sncontrolled individual rights

f/'ag/ are, therefore, not absolute rights, both the r; ohts
ve other under Article 21 of the Constitution of 1 ::’ 2 :.

ctatled in the larer public interest

{ i " ] & l!) ._.’ "f., .
do not and cannot exist i an y modern St ol
. ’ i

’!i‘g (fll;';“!,H. "‘Otil! lo {:i'!
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e 1 . YTk d / ) J}r::'f{ft‘(/
information is statutortly recognised by the RV Act, but at the sam fo‘ /_lf»Wfﬂff’”/H ' ”[”/H o[
i the Adt stself, which is discernible from the Preamble and other provisions of the Adt....

Article 21 of the Constitution,
4. Recognising the fact that the vight to privacy is a sa rr:.-.rm:'r_ /m'r./ ;,-/ ?’”‘ :( T}Hﬂr:/‘:j: e
the /:'p.i.rf;;!iun hus /fﬁf a lot of safeypards to profect the n'rf/aff_u /r-uf!r'; l, ; ; If:!: '; J(j{;,m.l N
If I/f;v‘H!ﬁ;rﬂMﬁ.‘)ﬂ sought for is personal and has no Ir'r/dlm.rlufup ;f;lfl ( /;“/,,. ] nly
or it will not sihserve /u.j._[rr public interest, the pitbin rmf/m{?l}' ‘m /I u/a// oy o2 g
obliged to provide those information. .V urther, if the HH//HH]"”' Jondy // !'“"‘ o e .! n'wri!iﬂ_q
be made anaitable in the farger public interest, then ‘f/m officer .x'hrm ?r”{:; ;”” A ‘,-,:,.m,/,; i el
before providing the information, becanse the person. /r_nm t.ulmlm u’.:/m s sonpht
r?j(;b/ lo privacy guaranteed nnder Article 21 of the Constitution.

20) This Court balanced the right of privacy [of bank account llt)l(lCl"Sl unflt:t
Article 21 with the citizens’ right to know under 19(1)(a) n Ram
Jethmalani & Ors. v. Union of India & Ors., (2011) 8 SCC 1 to uphold
the privacy of the account holders against whom no prima facie case was

made out. The relevant extracts are reproduced hercunder:

“83. Right to privacy is an integral part of vight to life. "!_ his is a r/)mlrfﬁf'{! t'O}Iil‘ll'IH;l.r:Hfr‘l/ :ff://lfc, (;:i(f
it is important that buman beings be allowed domains of /n'ctf/rmz f/m{ are free of p::(/) o s :7;/{;_;; Hilf y
they act in an nnlawfinl manner. We understand and appreciate the /N.t'/ .fl/mf the sitnation z-wf ) res p.ul |
o imacconnted for monies is extremely prave. Neverthelesy, as constitutional adjudicators we ahvays

have to be //fih:r_//if/ of preserving the sanctity of constitutional vatues, and hasty steps that a’em(gc.:/c
Jrom fundamental rights, whether nrged by Governumients or private dfi;:c‘u.\', howsoever mi// meaning
they niay be, have to be necessarily very carcfully scrutinised. "The solution for the /)m/)/e.r‘” of dbm‘gaﬂon‘
q/: one sone of constitutional values cannot be the creation of anather sone of abrogation of
constitutional values.

&4. The rights of citizens, to effectively seek: the protection
Article 32 have to be balanced against the rights of citizens and persons under Article 21. The latter
cannot be sacrificed on the anvil of fervid desire

1o find instantancons solutions to systemic problems
such as unaccounted for monies, Jor it wonld lead 1o dangerons circumstances,

i which vigilante
investigations, inguisitions and rabble ronsing, by masses of other atizens conld become the order of
the day. The right of citizens to petition this onrt for upholding of fundamental 1ights is granted in
order that citizens, inter alia, are ever ngilant about the functioning of the State in order 1o protect
the constitutional project. That right cannot be extended 1 being inquisitors of fellow citi
inquisitorial order, where ctizens” fundamental 1ght 1o privacy is breached by Jellow citizens i
destructive of social order, “I')ye notion of fundamental 1ights, such as a 11t to privacy as part of rioht
10 bfe, is not merely that the §tafe ix enjoined from derogating from them. 1t also includes the
responsibitity of the State 1o 1uphold the

; #i dgainst the actions of others in the sociely, even in the context
of exercise of fundamental Hights by those others,”

of Jundamental rights, under clayse (1) of

cens. An

7
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21)In Subramanian Swamy v. Union of India, (2016) 7 SCC 221 this Court
[upholding S. 499 of the Indian Penal Code] dismissed the contention'
that free speech under Article 19(1)(a) was a higher right than the right to
reputation under Article 21. The relevant discussion is extracted below:

“136. To appreciate what we bare posed hereinabove, it is necessary 1o dwell :/pr}m b_w::ﬂm}i ’:f;
fundanental rights. 11 bas been argied by the learned counsel for the petitoners that the rig [/w'l;) iy
under Article 19(1)(a) bas to be kept al a different pedestal than f/)'e individual .rz’/?nfa{zw/z u;Jz{ b
been recognised as an aspect of Aticle 21 of the Constitution. In fact the II'I[)I}III.TIOII is that nig ;, v
[reedom of speech and expression which incldes freedonm of press Jlra{f/d l/}e given /J{:g/)er Jfa:u aﬂm :
individual’s right to bave bis/ her reputation should yield to the said right. In this regar ;16 passag
from Sakal Papers (P) Ltd. has been commended to us. It says: (AUR pp. 31 3-H4, }:'Jara )
“36. ... Freedom of speech can be restricted only in the iﬂfﬁ!‘t’i‘{! of {l)f securtly of the State,
friendly relations with foreign State, public order, decency or morality or in relation fo caﬂ{empt Zf
conrt, defamation or incitement o an offence. It cannof, like the freea{om fo carry on bmnfe:{, e
curtailed in the inferest of the general public. If a law directly affecting 11 15 c/m/@n‘ged, it is no
answer that the restrictions enacted by it are justifiable under clanses (3) fo (6 ).'Par, the scheme
of Article 19 is to enumerate different freedoms separately and then o Jpeaﬁ the extent of
restrictions fo which they may be subjected and the objects for securing which this could be done.
A ditisen is entitled to enjoy each and every one of the freedoms fogether and clanse (1) do'ef not
prefer one freedom to another. That is the plain meaning of this clanse. It follows [from this that
the State cannot make a law which directly restricts one freedom even Jor securing the better
enjoyment of another freedom.”

(emphasis supplied)

137. Having bestowed our anxious consideration on the said passage, we are disposed to think that
the above passage is of no assistance to the petitioners, for the issue herein is sustenance and balancing
of the separate rights, one under Article 19(1)(a) and the other, under Article 21. Hence, the concept

of equipoise and counterweighing fundamental rights of one with other person. It is not a case of mere
better enjoyment of another freedom. ..”

22) Article 21 lies at the heart of Constitution. As observed in Minerva Mills
Ltd. & Ots. v. Union of India & Ofts., (1980) 3 SCC 625 “Three Articles
of our Constitution, and only three, stand between the heaven of freedom into which

Tagore wanted bis country to awake and the abyss of unrestrained power. They are
Articles 14, 19 and 21

4723) The contours of the content of Article 19 (1) (a) have to be delineated in

4 manner that preserves and furthers the harmony between the

'Sought to be founded on the judgment in Sakal ((1962) 3 SCR 842)
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constitutional trlogy of articles.

MINISTERS RIGHTS UNDER ARTICLE 21

24)The Oath of Office administered to constitutional office holders 1s not
ceremonial-it encapsulates the basic dutes of the holder of such office. In
relation to a minister, the oath requires him to swear that he or she would
“do right to all manner of people in accordance with the Constitution and the law. .. o
In addition, the minister is persona]ly bound by the oath of his office to
bear true faith and allegiance to the Constitution of India under Articles

75(4) and 164(3) of the Constitution.

25) Article 19 embodies rights which are generally characterised as individual
rights. There may be situations whete the holder of a constitutional office,
who has taken an oath to do right to all manner of people in accordance
with the Constitution, has to exercise his right of free speech consistent

with his constitutional oath.

26)In State of Maharashtra & Ors. v. Sarangdharsingh Shivdassingh
Chavan & Anr., (2011) 1 SCC 577 where the Chief Minister was found
to be interfering with an investigation, this Court held the action of the
Chief Minister unconstitutional and imposed a cost of Rs. ten lakhs on the

State. The relevant extracts are reproduced hereunder:

«“38. This being the gronnd reality, as the Chief Minister of the State and as holding a position of
great responsibility as a high constitutional functionary, Mr Vilasrao Deshmukl certainly acted
beyond all legal norms by giving the impugned directions to the Collector fo protect mentbers of a
particular family who are dealing in moneylending business from the normal process of law. This
amoints lo bestowing special favour to some chosen few at the cost of the vast number of poor people
who as farmers have taken loans and who have come to the authorities of law and order to register
their complaints against torture and atrocities by the moneylenders. The instructions of the Chief
Minister will certainly impede their access to legal redress and bring about a fatlure of the due P)'(J{‘l'.\':\'.

2"Third Schedule to the Constitution

Scanned with CamScanner



th the

: ; rfjmﬁre. A
- " ] ore, - resolve of social and econon?

tional promise of equality and also the 1 reambular res of o the
consiituton )

ance
he Chief Minister of the State Mr Deshmukh has taken a solemn oath of allegiance
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1 ’

mmfilufimm/ norms of cqualzg and social justice

, ; an inconsistent i
39, The aforesaid action of the Chief Minister 1§ completely contran to and inconsts.

- ; v of Sananda,
0.TI ont that some of the cases in which complaints were filed against the family of )
40. The argim

fJL’ wn ) o J i

B g g! d 15,

' ' vom the Chief
46 This Conrt is extremely anguished 1o see that such an instriction conld comie fi

1t ] astitute India into a
Minister of a State which is governed under a Constitution which reso{ues lo c: et -
: NP
socialist, secular, democralic republic. The Chief Minister's zn.rm{cfz.cm:ea;; v T
anachronistic, being in deftance of all logic and reason, that our conscenc

condenin the same in no nncertatn 16r7is.

. - of Minister 1o
47. We affirm the order of the High Conrt and direct that the instriction ;}f ﬂj:: E/J;Zf;e; .
the Collector dated 5-6-2006 has no warrant in Jaw and is unconstitutional and 15 q

48. We dismiss this appeal with costs of Rs. 10,00,000 (rupees ten _[a/e/);) to b/e/;;aid brjy’ﬂ ZZJ:;};P;J[{?/Z |
in favour of the Mabarashtra State Legal Services Authority. This fund shall ve ea

e . : L
Authority to help the cases of poor farmers. Such costs should be paid within a period of six weeRs
from date.”

27)The concurring opinion emphasizes the responsibility that the Oath of

Office casts on the ministet under the Constitution as extracted below:

«s5 Uhnder the Constitution, the executive power of the State vests in the Governor and is m'qztz'md
fo be exercised by him either directly or through officers subordinate to him in aa‘ordm{ce: with t.be
Constitution [Article 154(1)]. Article 163 mandates that there shall be a Council of Ministers with
the Chief Minister as the head to aid and advise the Governor in the exercise of bis functions, except

insofar as he is by or under the Constitution required to exercise bis functions or any of them in his
discretion.

56. Article 164 lays down that:

“164. Other provisions as to Ministers. (1) The Chief Minister shall be appointed by the Governor

and the other Ministers shall be appointed by the Governor on the advice of the Chief Minister, and
the Ministers shall hold office during the pleasure of the Governor.”

Article 164(3) lays down that the Governor shall before a Minister enters upon bis office, administer
1o hin the oath of office and secrecy according to the form set out in the Third Schedule, in terms of
which, the Minister is required to take oath that he shall discharge his duties in accordance with the
Constitution and the law without fear or favour, affection or ill will. However, the cases involving
pervasive misuse of public office for private gains, which have come to light in the last few decades tend
1o shake the peoples’ confidence and one is constrained to think that India has freed itself from British
colonialism only to come in the grip of a new class, which tries to rule on the same colonial principles.
Some members of the political class who are entrusted with greater responsibilities and who take oath
1o do their duties in accordance with the Constitution and the law without fear or favour, affection ’ur

10
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551  hare no respect for a system based on
i will, bare by their acls and oniissions demsonstrated that they bave no respect for a it

the rule of law.”

India, (2014) 9 SCC 1. The rclevant observations of the Court are

reproduced hereunder:

‘ 3 fication ¢ d. However,
«100. Thus, while interpreting Article 75(1), definitely a disqualification c\ (;ffn?:; l:.e;;d;i}je e
it can always be legitimately expected, regard being had 1o the role 2/ a {‘4 ‘HI.I.;; e |
Ministers and keeping in view the sanctity of oath be lakes, the Prime Manuster,

T ] ith crinit cedents against whom
L n bt 0nS1 erson with criminal ante g
the trust rrpoxed in him, wonld consider not choosing a p ol

or hei ' i, harges of corrupleo
charges have been framed for heinous or serions criminal offences or charg of corritp

; it d that is the
Minister of the Conncil of Ministers. This is what the Consitlulion .rz;ggeﬂ;dj; of the Prt
constitutional expectation from the Prime Minister. Rest has to be left to the W

Minister. We say nothing more, nothing less.

152 No doubt, it is not for the Conrt 1o issue any direction o the anﬁe Mzmster (;r-;f)fe/gzl,ff
Minister, as the case may be, as to the manner in which they sbofr!/d exercise Ib'eir poz;)er whi e o i
the colleagues in the Council of Ministers. That is the mnﬂ'z'z‘uf{om?/ prem(gﬂfzv‘e of those j;”ja ey of
who are called upon to preserve, protect and defend the Constitsion. But it is f.be prophetic zzI 1y
this Conrt to remind the key duty holders about their role in working the Constitution. Hence, /am
of the firm view, that the Prime Minister and the Chief Minister of flbe State, zz{/)o f/)em;e/r{es have
taken oath 1o bear true faith and allegiance to the Constitution of India and to dzxcf{ar(ge their dz{tzex
Jaithfully and conscientionsly, will be well advised to consider avoiding any person in the C?mzo‘zl.of
Ministers, against whom charges have been framed by a criminal conrt in respect of offences -zzwolmng
moral turpitnde and also offences specifically referred to in Chapter 11T of the Representation of the
People Act, 1951

29)In Secretary, Jaipur Development Authority, Jaipur v. Daulat Mal
Jain & Ors., (1997) 1 SCC 35 dealing with a case involving the misuse of

public office by a minster, this Court elaborated on the responsibility and
liability of the ministerial office under the Constitution thus:

“I1. The Minister holds public office though he gets constitutional statns and performs functions
snder the Constitution, law or executive policy. The acts done and duties performed are public acts or
duties as the holder of public office. Therefore, be owes certain accountability for the acts done or duties
petformed. In a democratic society governed by rule of law, power is conferred on the holder of the
prblic office or the anthority concerned by the Constitution by virtne of appointment. The holder of
the affice, therefore, gets apportunity to abuse or misuse the office. The politician who holds public office
minst perform public duties with the sense of purpose, and a sense of direction, under rules or sense of
priorities. The purpose must be genuine in a free democratic society Zoverned by the rule of law fo
Jurther socio-economic democracy. The Execntive Government should frame its policies to maintain

the social order, stability, progress and morality, All actions of the Government are performed
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through/ by individual persons in collective or joint or individnal capacity. Therefore, they shonld
morally be responsible for their actrons.

12. When a Government in office misuses its powers figuratively, we refer 1o the individual

Minister] Council of Ministers who are constituents of the Government. The Government acls ibm{(gb

its bureancrats, who shape its social, economic and administrative policies to further the social stability

and progress soctally, economically and politically. Adions of the Government, should be'. m'mm_szd
for social morality. Therefore, the actions of the individuals wonld reflect on _Ibc'amom of the
“Gorernment. The actions are intended to further the goals set down in the Constituiton, the laws or
administrative policy. The action would, therefore, bear necessary z'ni’e‘gm/ (gnner/ion between 1'-/)2
“burpose” and the end object of public welfare and not personal gain. The action cannol be dn-'oned
from that of the individnal actor. The end is something aimed at and o'n{j m-dzwdﬂals c.c;/‘:[ ‘bavf an /
shape the aims to further the soctal, economic and political goals. The mmz.r.tma/ responsibilily 1 ).e;]w
comes info consideration. The Minister is responsible not only for his aclons but also for the job of
the bureancrats who work or have worked under bim. He owes the responsibility fo .lbe efer,:lors for a{/!/

bis actions taken in the nanie of the Governor in relation lo the Deparlm‘mf of which be is the ?ea [.

If the Minister, in fact, is responsible for all the detailed workings of his De;{)z{ﬂ_‘ﬂzﬂ!f, Ibei{dc‘. Ef’?’.
miinisterial responsibility must cover a wider spectrum than mere moral mj)onﬂ.bzlzgﬂ: jb.r no Minzster

can possibly get acquainted with all the detailed decisions involved in the working of bis department.

The ministerial responsibility, therefore, would be that the Minister must be prepared to answer
guestions in the House about the actions of his department and the resultant f?igﬁﬂn‘eiiifftf of the
policies. He owes them moral responsibility. But for actions performied withont his concurrence also,
he will be reguired to provide explanations and also bear responsibility for the actions of {be
bureancrats who work under him. Therefore, he bears not only moral responsibility but also in relation

fo all the actions of the bureancrats who work under him bearing actual responsibility in the working
of the department under his ministerial responsibility.”

30)The Constitution creates legislative chambers 1.e. the Parliament and the
State assemblies, in a2 model that resembles the Westminster model. One
of the basic characteristics of this model is the collective responsibility of
ministers. The division of departments between the ministers is a matter

of administrative convenience — in the matter of accountability, all the

ministers share collective responsibility.?

ne of the solemn duties of any government established by the
Constitution and the laws is preserving the integrity of the ctiminal justice
system. Indian jurisprudence recognizes the State as the sole repository of

all powers and dudes telating to enforcement of criminal law and

proscecution of crimes. This correspondingly casts a heavy constitutional

YA, 75(3) and An. 164(2).
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duty upon the state to ensure that the rights of victims of crimes 1s fully

protcctcd. Free and fair criminal investigation is one of the relatively

e

important functions of a constitutional government.

32)It must necessarily follow that any comments made by a2 member of the
Cabinet of the government which tends to interfere with the course of an
investigation-or even is capable of creating a public perception of -thc
absence of fairness in the investigation-is a gross violation both of Article

: re
21 as well as of the constitutional oath of office where the comments 2

attributable to a Minister.

33) Article 19 (1) (a) does not confer upon a Minister an independent right to

. o : i 1.
make statements that would emasculate a significant element of Article 2

34)This interpretation would be in consonance with the eatlier decisions of
this Court which have limited the Article 21 rights of pfivacy and
defamation of public figures and public setvants in larger public interest.
In the Rajagopal Case the protection of defamation which is available to
a citizen under Article 19(2), was read down in the case of a public servant
ot a public figure in latger public interest. Similarly, in PUCL the right of
privacy of the contesting candidates in election was subordinated in public
intetest to the citizens’ right to know. In both the cases the rights of
ptivacy or reputation of a public servant or a public figure under Article

21 wete made to yield to the citizen’s fight to know under Article 19(1)

().

35)The relevant extracts from R. Rajagopal & Anr. v. State of T.N. &
Ors., (1994) 6 SCC 632 are reproduced below:

“26 (3)...1n the case of public officials, it is obvious, 1ight 1o privacy,
of aclion for damages is simply

or for that matter, the remedy
discharge of their official

nol avatlable with respect to their acts and conduct relevant to the
duties. This is so even where the publication is based upon facts and

13
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tatements which are not frue, unless the officral establishes that the publication was made (by the
defendant) with reckless disregard for trieth. In such a case, it would be enongh for the dg/é;uﬂmt
(niember of the press or wedia) to prore that he acled affer a reasonable verification of the facts; if is
has written 1s trie. Of conrse, where the publication is
dant would hare no defence

not necessary for bim fo prore that what he
d by maliee or personal animosty, the defen
atters not relevant to the discharge of

roved fo be false and acluale
and wonld be liable for dariages. 11 is equally obrions that in
5 the same pm/m’ioﬂ as any other citisen, ds explatned in (1) and

Jis duties, the public offictal erjoy
on that judiciary, which is pmtmed by the power fo punish for conteripl
A as their privileges are by Articles 105 and 104

(2) above. It needs no reiferalt
of court and Pariiament and Jegislatures profecte
sesent exceptions 10 1his rule.”

of the Constilulion of India, rep
om People’s Union for Civil Liberties (PUCL)

C 399 are extracted below:

mpaﬁr ely

36) The relevant extracts fr
& Anr. v. Union of India & Ant., (2003) 4 SC
is to serve its avowed

ation is to be meaningful and if it
7 view that the candidale entering the electoral contest should be
hold use). A Member of

«119...If the right to inform
(barring articles of house
office and at the

am of the considere

purpose, I
required fo disclose the assets and labilities
Parliament or State Legislature 15 an elected representative 0ccHpyiNg high public
meaning of the Prevention of Corruption At as ruled
es of public

S1at20. They are the reposifort

heisa ‘jbzib/zk' servant’”’ within the
nce that by virtue of the

sanie line,
by this Conrt in the case of P.V. Narasimha Rao v.
srust. They have public duties fo performe. It is borne ont by experte

Jold there is a real potential for misuse.

office they

e that the right fo information made avatlable to the

fo be balanced with the right of privacy of the spouse of

d any insistence on the disclosure of assets and liabilities of the spouse

pacy which is implied 1 Article 21. After giving anxions consideration

Je to uphold the sanie. ..

candidate 1o disclose the assels and liabilities of bis/ ber spouse, the
there is a compelilion

1 of a voler/ cHliZen s thereby promoted. When
Jvidual and the right to information of the aitiens, the former

right as il serves the larger public inferest. The right fo know
re and a representative of the people would

o assels and liabilities s given. It cannot be
that the husband and wife

121. It has been contended with mnch fo
soters) citizens by jndicial interpretation has
the contesting candidate an
invades his/ ber right fo pri.

to this argumient, I am unab

By calling npor the contesting
fiundamental right 1o informatio
between the right fo privacy of an in
right has to be subordinated o the latter
about the candidate who infends 10 become a public figit
not be effective and real if only truncated information of th

denied that the famiily relationsh, and soctal order in our country s seh

Jook 1o the properties beld by them as belonging fo the family Jor all practical purposes, though in the
belong 1o each of them. By and large, there exists a sort of
the name of the spoitse

eye of law the properties 1y distinctly
unity of interest in the properties held by spouses. The property being kept in
benami 1s not unfnown in our conntry. In this situation, it conld be said that a conntervailing or

didate who chooses o subject himself] berself to public

paramonnt inferest is involved in requiring a can
gaze and scrdiny 10 Jirrnish the detadls of assels and liabilities of the spouse as well. 7
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CONSTITUTIONAL TORT

37)The failure of the State to discharge its constitutional obligation would

nal tort and make it liable for damages under public

law. Similarly the Minister, a Constitutional functionary would, by the
e

if he commits a Constitutional tort by

constitute 2 Constitutio

same token, be liable for damages

-______——l-"
violating the fundamental rights of a citizen.

Constitutional torts was propounded by this

38) The classic exposition on
2 SCC 746 as

Court in Nilabati Behera v. State of Orissa, (1993)

follows:

spell ont clearly the principle on which the liability of the
State arises in such cases Jor payment of compensalion and the distinction between this liabilily and
the liability in private law for payment of compensation in an aclion on fort. It may be mentioned
straightaway that award of compensation in a proceeding snder Article 32 by this Court or by the
High Conrt under Article 226 of the Conslitution is a remedy available in public Jaw, based on strict

liability for contravention of fundamental rights fo which the principle of sovereign imnunnity does not
o Jaw in an action based on tort. This 75

apply, even thongh i nay be available as a defence in privat
a distinction between the two remedies 1o be borne in mind which also indicates the basis on which

compensation s awarded in sich proceedings.

«10...1t would, however, be appmpn’m‘e fo

ensation’ for contravention of hunian rights and
ranteed in the Constitution, 1s an acknowledged
n of such rights, and such a claim based on strect liability made

provided for the enforcement of a fundamental right is “distinc!
w for damages for the tort® resulting from the

clain in public law Jor comp

17. It follows that ‘a
the profection of which is gia

jz}ﬂdaﬁ/mm/ freedomis,
remedy for enforcemient and protectio
by resorting 1o a constitutional remiedy

vom, and in addition 1o, the remedy in privale la
contravention of the fundamental right. The defence of sovereign immunity being inapplicable, and
alien fo the concept of guarantee of, fundamental rights, there can be no question of such a defence being

dy. It is this principle which justifies award of monelary

available in the constitutional rense

compensation for contravention of fundanental rights guaranteed by the Constitution, when that 15

the only practicable mode of redress available for the contravention made by the State or ils servants
1 of the fundantental right is claimed by resort

in the pwpar/ed excervise of their powers, and enforcemien
1o the remedy in public law nnder the Constitution by recourse fo Articles 32 and 226 of the

Constitution. This is what was indicated in Rudil S, bl and is the basis of the subsequent decistons

in which compensalion was awarded under Articles 32 and 226 of the Constitution, for contravention

of fundaniental 1ights.

the view that the conrt is not helpless and the wide powers given [0
this Conrt by Article 32, which itself is a fundamental right, imposes a constitutional obligation on
this Court 1o forge such new 00ls, which may be necessary for doing complete justice and enforcing the
utal riohts guaranteed in the € nstitution, which enable the award of nonelary compensation

20. We respectfully concitr with

fundane

Scanned with CamScanner



in appropriate cases, where that is the only mode of redress available. The power available to this
Court under Article 142 is also an enabling provision in this bebalf. The contrary view would rot
merely render the conrt pon'erff's.r and the constitutional gnarantee a niirage, but may, in certain
cituations, be an incentive to extinguish life. if for the extreme confrar
grant any relief against the State, except by punishment of the n
recovery of damiages under private law, by the ordinary process
life and personal liberty cannot be made except in accordance with law, is to be real, the enforcentent
of the right in case of every contravention must also be possible in the constitutional scheme, the nrode
of redress being that which is appropriate in the facts of each case. This remedy in public law bas to
be more readily available when invoked by the bave-nols, who are not possessed of the wherewithal for
enforcement of their rights in private law, even though its exercise is fo be tempered by judicial restraint
10 avoid circumyention of private law remedies, where miore appropriate.”

ention the court is powerless fo
rongdoer for the resulling offence, and
I the gnarantee that deprivation of

39)The concurring opinion further claborates on the position as follows:

“33. The old doctrine of only relegating the aggrieved fo the remedies available in il law limits the

role of the courts too much as protector and guarantor of the indefeasible rights of the citigens. The
conrts have the obligation to satisfy the social aspirations of the citizens becanse the conrts and the law
are for the people and excpected to respond to their aspirations.

34. The public law proceedings serve a different purpose than the private law proceedings. The relief

of monetary compensation, as exemplary daniages, in proceedings under Article 32 by this Court or
under Article 226 by the High Conrts, for established infringement of the indefeasible right
guaranteed nnder Article 21 of the Constitution is a remedy available in public Jaw and is based on

the strict liability for contravention of the guaranteed basic and indefeasible rights of the citizen. The
purpose of public law is not only o civilize public power but also to assure the citi

~en that they live
under a legal system which aims to protect their interests and preserve their rights. Therefore, when

the conrt monlds the relief by granting “‘compensation” in proceedings under Article 32 or 226 of the

Constitution seeking enforcement or protection of fundamental rights, i does so under the public law

by way of penalising the wrongdoer and fixing the liability for the public wrong on the State which

has failed in its public duty fo profect the fundamental rights of the citizen. The payment of
compensation in such cases is not 1o be understood, as it is generally understood in a civil action for

damages under the private law but in the broader sense of providing relief by an order of making

Somelary amends” under the public law for the wron done due to breach of public duty, of not
) 4 p ly, o

protecting the fundamental rights of the citizen. The compensation is in the nature of “exemplary

damages” awarded against the wrongdoer for the breach of its public law duty and is independent of
the rights avatlable to the aggrieved party fo claim compensation under the private law in an action

based on tort, through a suil instituted in a court of competent Jurisdiction or/ and prosecute the
offender uuder the penal law.”

40)In Common Cause, A Registered Society v. Union of India & Ors.,
(1999) 6 SCC 667 this position was reaffirmed as follows:

“55. Thus, where public functionaries are involved and matter relates to the violation of fundamental

rights or the enforcement of public duties etc., the remedy wonld lie, at the option of the pelitioner,
under the public law notwithstanding that damages are also claimed in those proceedings.

65. There is, therefore, not much of a difference between the powers of the court excercised beve in this

comntyy under Article 32 or Article 226 and those exercised in Vingland for judical review. Publ
. . . ) § i ¢ Wi, HN L

Jaw remedies are available in both the countries and the conrts can award damages aparnst pul
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authorities or r trary or oppressive in violation of Article 14 or in
7 ir action was wholly arbifrary or oppressive in tt Irtecie 4 ;
or that their action was wholiy ar ' _ | -t
l}mb(; /; fatutory duly and is not a purely private matter directed against a private individua
reach of sta

41)The Court has enforced this public law remedy even against non-state

1 1 ther
actors when their acts have violated the fundamental rights of o

citizens. In Bodhisattwa Gautam v. Subhra Chakraborty, (1996) 1SCC
490, this Hon’ble Court awarded intetim compensation against the
accused pending trial, holding that rape was a violation of Article 21 right:

G, This Court, as the bighest Court of the country, has a variety of. j}m.m?f_fzoﬂ. Undc’; ;;1 ;ft;/e f/f.
of the Constitution, it has the jurisdiction fo enforce the Fundamental Rz(g/;;r‘ (gﬂdm’ gogel r_)fmﬂm
Constitution by issuing writs in the nature of habeas corpus, mam.z'awm, p'ro/)z ztz?ﬂc}.q_d g
and certiorari. Fundamental Rights can be enforced even against pnj)afe bodies cmd‘z;r 42 Zﬂ ,.412'1'5/6
the right to approach the Supreme Court for the enforcement of tf?re Fundamental RI‘.g /Jf,; ;ﬂ' er; -
32 itself is a Fundamental Right. The jurisdiction enjoyed by this Conrt under Article 32 15 v/ %l -
as this Court, while considering a petition for the enforcement of any o:f the Fundamental Rig
graranteed in Part I11 of the Constitution, can declare an Act to be ultra vires or beyond the cc;;zpete;;a}
of the legislature and has also the power to award compensation for the violation of the Fundamenta

Rights (See: Ruduul Sab v. State of Bibarl; Peoples’ Union for Democratic Rights v. Police Commr.,
Delpi Polrce H Q«f-z—”

42)In M.C. Mehta v. Kamal Nath & Ors., (2000) 6 SCC 213 this Hon’ble
Court awarded damages against ‘a ptivate individual for violation of the
right to clean environment under Article 21. The relevant extract is as
follows:

“9. In the matier of enforcement of rights under Article 21 of the Constitution, this Court, besides
enforing the provisions of the Acs referred fo above, has also given effect o fundamental rights under
Artictes 14 and 21 of the Constitution and has beld that if those rights are violated by disturbing
the environment, it can award damages not only for the restoration of the ecological balance, but also
Jor the victims who have suffered due 1o that disturbance. In order to protect “Uife”’, in order to protect
“environment” and in order to protect “air, water and soi)”’ [from pollution, this Court, through its
various judgments has given effect to the rights available, to the cilizens and persons alike, under
Article 21 of the Constitution. The judgment Jor removal of hazardons and obnoxious industries
Srom the residential areas, the directions Jor closure of certain hazardous industries, the directions Jfor
closure of stanghterhonse and its relocation, the varions directions issued for the protection of the Ridge
area in Delby, the directions for setting up effluent treatment plants to the industries located in Delbi,
the directions to tanneries ete., are afl jndgnents which seek to protect the environment,”
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