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IN THE SUPREME COURT OF INDIA
WRIT PETITION (CIVIL) BO. 829 OF 2013

IN THE MATTER OF:-

$.G. Vombatkere&Anr. S Petitioners
Versus

Union of India andl Others C e Respondents

SUBMISSIONS OF MR. C. ARYAMA SUNDARAM, SENIOR ADVOCATE, ON
‘ BEHALF OF THE STATE OF MAHARASHTRA

L PRIVACY IS NOT A FUNDAMENTAL RIGHT:-

A. Privacy is not a fundamental right. There can be rights whose violation may be
considered as a violation of a Fundamental Right, but these rights have to trace back
directly to one of those rights protected under Part III. Merely because such rights
whose violation 1s challenged n{ay also fall under a person’s claim for privacy, woﬁld '
not ipso facto result in such right being protected as a facet of privacy or emanating
from Privacy, but would only be protected because it emanates frolm a stated -

Fundamental Right.

B. Merely because the right soﬁght to be protected is found by the Court in a given case .
to trace directly to a Fundamental Right and that right also is one, that may be a
manifestation of one’s privacy, would not make privacy a Fundamental Right. A

challenge to such viclation would rest not on the action being a violation of privacy
. " t
but on the same being an invasion of a Fundamental Right.

C. The instant reference centers around whether “there is any fundamental right of

privacy under the Indian Constitution."This would necessitate answering three basic

questions:-
a, What is Privacy?

b. Is the term “Privacy” capable of a definite understanding, unambiguous in

terms, which could then crystallize into a right?

c. And if so, whether such right wogld be a Fundamental Right, as found ir{ Part
117



I.

MEANING OF PRIVACY:-

A “anacy is not a definite term. It is an inchoate expressmn mcapable of an exact

=

definition. An attempted definition has been “the right to be left alone.” Some of the
Dictionary meanings are (a) The New Shorter Oxford Dictionary (1993), “Prtvacy -
The state or condition of being withdrawn from the society of others ﬁ-orln public
attention} freedom from disturbance or t"rtfrusion, seclusién”; and {b) Black’s Law
Dictionary, 9" Edition (2009) — “the condition or state of being free ﬁonﬁ public

aftention to intrusion into or interference with one’s act or decision.” In Sharda

versus Dharmpalreported as 2003 (4) SCC 493, this Court defined Pri\'raqy- 4s the

“state of being free from intrusion or disturbance in one’s private life or affairs.”

- Therefore, if any of the above meanings was taken to be the definition of privacy, we

would have to read in as a Fundamental Right, “the right to be left alone” or “thelright

to withdraw from society of others and from public attention” or “thﬁght to be free
from disturbance or intrusion or seclusion” or “the right to be free from_public
attention to or intrusion into.or interference with one’s acts or decisions” or “the right
to be free from intrusion or disturbance in one’s private life or affairs,” To treat the
right to privacy itself as a Fundamental Right would therefore mean that one would
have t0 define the term privalc}, and then confer on it the status of a Fundamental
Right, since no Fundamental Right can be included in Part I except through
Constitutional amendment. The question would then arise as to whether such .a'

definition of Privacy in its entirety, can trace to a FendamentalRight?

It 1s therefore seen that privacy is a Concept that includes” withtn itself several
expectations. If protection has to be afforded, it would have to be given to the
particular expectation that is belied or violated. For such violated expeciation to be
accorded Constitutional protection, it would necessarily have to be traced to one of
the stated Fundamental Rights. What can be protected therefore, is the violation of a
particular Fundamental Right and not the violation of a “right to privacy”. It is

perhaps for this reason, that the Petitionefs’attempt has been to treat the expression-

* privacy as synonymous with ltberty S0 as to bring it within the ambit of right to life

and personal liberty under Artlcle 21. The fallacy in tleatmg privacy in'its entire
manifestation as encompassed within the right to life and personal liberty under
Article 21, is to overlook the fact that privacy and liberty are not synonymous or inter
~ changeable. This would therefore militats ‘ag:ainst the attempted seamless interplay

being privacy and liberty, as sought to be canvassed by the Petitioners,

Liberty without a doubt is one of the most cherished rigt}ts dvailable te mankind and
may even be traceable.to pre — Constitutional natural rights that are Constitutionally
recognized and protect'ed. But' that does not amount to sayjﬁg that privacy per se-
could be equated to liberty and that the two are inter — changeable and therefore, '
privacyshould be accorded similar treatment. In point of fact, liberty encompasses

various human rights, some of which may, owing to the wide area involving human
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privacy, happen to fall within the same. However, merely because a person’s right to
liberty may include a right which is also a part of his protection against being intruded
on, would not make privacy a Fundamental Right but would merely be a protection.

against unlawful intrusion with the liberty of man,

+

. Therefore, to accord privacy the status of a Fundamental Right would result in-

including what would otherwise not amount to a Fundamental Right, such status, In
fact, it is for this very reason that despite certain decisions regarding the right to
privacy as a Fundamental Right, in actual point of fact, this Court while determining
the legality or otherwise of the action complc;:ined against, has traced the protection
back to Articles 19 or 21.

. A person complaining of an action violating his Fundamental Right cannot complain

that it violates his right to privacy and is hence protected, but would instead have to:
trace the violation to either Article 21 or some other provision of Part III. Merély
because a right to privacy is said to be affronted, it would not ipso facto amount to a
violation of a Fundamental Right, but the test is whether the action complained of can

be traced to a stated Fundamenta.l Right.

. It is for this reason, that this Court in the case of Kharak Singh versus State of U.P."

reported as 1962 (1) SCR 332, while referring to the Preamble of the Constitution "
observed that the Constitution was designed to “assure the dignity of the individual ”
and therefore of those cherished human values as the means of ensuring his full
development and evolution. We are referring to these objectives of the framers merely
fo draw attention to the concepts underlying the constitution which would point to
such vital words as “personal liberty” having to be construed in. a reasonable
manner and to be altributed thar sense which would promote and achielve those
objectives and by no means to stretch the meaning-of the phrase to square with any

preconceived notions or doctrinaire constitutional theories. ”. (Pg. 93 — 122.@ 109,

Petitioners’ Compilation)!t 1s in this context, that Kharak Singh held that “/n dealing '

with a fundamental right such as a right fo free movement or personal liberty, that
only can consfitute an infringement which is both direct us well as tangible. Axd it
could not be that under these freedoms, the Constitution makers intended to prstect or

protected mere personal semsitiveness.” (@ 102, Petitioners’ Compilation)And

therefore, this Court concluded that “the right of privacy is not a guaranteed right
under our Constitution and therefore, the attempt to ascertain the movemenis qf an

individual which is merely a manner in which privacy is invaded is not an

infringement of a fundamental right guaranteed by Part III” (@_112. Petitioners’
Compilation) '

. The denial of the right to privacy in Kharak Singhhas to be read in the context in

which it arose. The very fact that one of the actions complained about was struck
down by this Court, on the ground of being violative of Article 21, would indicate,

that this Court was not laying down that merely because the right claimed could also’

L3



incidentally have a connection w1th the privacy of the person, it would not cease to be
a right emanating from the protectlon of his personal liberty. But that is not to say that
everything emanating from a person’s privacy would ipso facto become a right +

protectable under Article 21,

Kharak Singh therefore, should be read as laying down the proposition that there was
no Fundamental Right to privacy but nonetheless there could be aspects also linked
with the privacy of a person that could amount to an expression of his personal

liberty.

It is for this reason, that in the case of Gobind versus Siate of M.P. reported as 1975
(2) 8CC 148, this Court proceeded on the Kharak Singh doctrine, and tested the -
impugned action qua Article 21 and held that “Subider and Jar reaching means of
mvading privacy will make it possible to be heard in the street what is whispered in
the closet. Yel, ioo broad a definition of privacy raises serious guestions aboul the
propriety of judiciel reliance on a right that is not explicir in the Constitution. of
course, privacy primarily concerns the individual. It therefore, relates to and overlaps
with the concept of liberty. The most serious advocate of privacy must confess that
there are serious problems of defining the essence and scope of the right. Privacy
interest in autonomy must also. be placed in the context of other rights and values.”

(123 — 133 @ 131, Petitioqers’ Compilation)

4

. In fact, this Court also clearly held that “Perhaps, the only suggestion that can be

offered as unifying principle underlying the concept has been the assertion that a

claimed right must be a fundamental right implicit in the concept of ordered liberty”

(@ 131, Petitioners’ Compilation)and then proceeded to adjudicate the dispute before

it on an assumption as to the existence of a right to privacy. Gobinditself therefore, .

did not recognize the right to privacy as a Fundamental Right. Whileso, the

subsequent judgements that sought to so recognize the right to privacy as a
Fundamental Right proceeded on the ratio of Gobindon an assumption that

Gobindhad so held, when in fact, that was not the case.

. The various subsequent judgements of this Court when protecting a right to privacy

have really adjudicated on the legality of the action itself and has protected
infringement thereof by tracing that action to Article 21. Nowhere, has the right to”

privacy been seen as a standalone right to be protected.
i

. In any event, such a right to privacy can never be treated as absolute, as noticed in -

Gobinditself wherein this Court observed that “The right to privacy in any even! will
necessarily have to go through a process of case — by — case development. The}ej‘bre

even assuming that the right to personal liberty, the right to move freely throughout
the territory of India and the freedom of speech create an independent xight of
privacy as an emanation from them which one can characierize as a fundamental
right, we do not think that the right is absolute.” [emphams supplied)(@ 123 @ 132,

Petitioners’ Compilation)
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N. Even in the United States, privacy has never been seen as being an absolute

Constitutional right. The Sixth Circuit Court of Appeal has similarly held that “nor all
rights of privacy or interests in non — disclosureof private information ave of
Constitutional dimension, so as to require. balancing Government action against

individual privacy” (refer:-J.P. Et al vs Andrew J. DeSantireported as 653 F, 2d

- 1080}, a copy has been anngxed herewith Annexure - R (17 - 28 @ 27).

Yy
i

.  CONSTITUTIONAL HISTORY OF PROTECTION TOPRIVACY:-

A. In support of the foregoing, it is submitted that the Constitutional history regarding

the right to privacy would itself show that privacy as a standalone right was

considered, debated upon but rejected by the Framers of the Constitution.

. In India, the concept of privacy traces its origins to the Debaies of the Constituent

Assembly, at the time of the framing of the Constitution during 1946 — 1949. The

following are relevant in this context:-

a. K.M. Munshi’s Draft Constitution submitting to the Sub — Committee on
Fundamental Rights, dated 17.03.1947, annexed herein as Annexure — A. (29
=34 (@ 31 -32)

b. Dr. Ambedkar’s Memorandum and Draft Articles on the Right of States and
Minorities, dated 24.03.1947, annexed herein as Annexure — B. (35 @ 38)

c. Draﬁ Report of the Sub — Committee, dated 03.04.1947, annexed herein as
Annexure - C, (48 @ 51) ‘ |

d. B.N. Rau’s notes on the Draft Report dated 08.04,1947, annexed 'herein as
Annexure — D. (55 @ 60) ' _ '

e. AlladiKrishnaswamiAyyar’s comments -on the Drafi Report, dated
14.08.1947, annexed herein as Annexure — E, (61 @ 62 — 63)

f.  Comments and Suggestions on the Draft Constitution, dated Feb — Ocﬁober,
1948, annexed herein as Annexure — F. (66 @ 73 — 74)

g.- Debates of the Constituent Assembly, dated 29.04.1947, annéxed herein as '

Annexure — G. (77 @ 79)

Reference to the above documents are from the Debates of the Constituent Assembly -
- 29~ 30 March 1947, as contained in The Framing of India’s Constitution - A Study
by B. Shiva Rao, 1968.

. Of relevance is the fact that the makers of the Constitution were aware of the

existence of the concept of the “Right to Privacy”-as also the 1% Amendment of the
U.S. Constitution (adopted by the US Congress in 1792), and yet, chose to exclude

the same in their wisdom from the Indian Constitution. This is fortified by the
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a. FOR:-

following extracts from the papers presented by the members of the Constituent

Assembly in the Debates, as mentioned heréinabove:-

. Dr. B.R. Ambedkar ;-

“The right of the pegple to be secure in their persons, houses, papers

and effects against unreasonable se;:irches and seizures shall not be

violated andl no warrants shall issue but upon probable cause,

supported by oath of affirmation and particularly describing the place
to be searched and the persons or things to be seized,” (35 (@ 38)

b. AGAINST:-

i. B.N. Rau-

“If this means that {here is no‘ sedarch without o court’s warrani, it rﬁa_y
seriously affect the powers of investigation of the police, Under the
existing law, e.g, Criminal Procedure gode, Section 165 (relevant
extracts given below), the police have ceriain important powers. Oﬂen,.
in the course of investigation, a police officer gets information that
stolen property has been secreted in a certain place. If he searches it
at once, as he can at present, there is a chance of his recovering it; bit
if he has to apply for a cowrt’s warrant, giving full details, the delay

involved, under Indian conditions éf distance and lack of transport in
the interior, may be fatal ” (55 @ 60)

. AlladiKrishnaswamiAyyar:-

“In regard to secrecy of correspondence, I raised a point during the
discussions that it need not find a place in a chapter on fundamental
rights and that it had better be lefi to the p:;otectfon aﬁ'orded by the
ordinary law of the land contained in the various enactments. There is
no such right mJ the American Constitution. Such a provision only find'
its place in the post First World War Constitutions. The effect of the
clauses upon provisions of the Indian. Evidence Act bearing upon
privilege will have to be considered. ... The result of this clause will be
that every private correspondence will assume the rank of a State
paper or, in the I&ngwge of Sections 123 and 124, a record rela!{ng o ]
the affairs of the State. (@ 62} '

A clause like this may checkmate the prosecution in establishing any
case of conspiracy or abetment in a criminal case and might defeat
every action for civil conspiracy, the plaintiff being helpless to prove

the same by placing before the court the correspondence that passed

1
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between the -parties, which in all these cases would Jurnish the most
material evidence. ....On a very careful consideration of the whole
subject, | feel 'thar inclusion of such a clause in the chapter on:
fundamental rights will lead to endless complications and difficilties
in the administration of justice. " @ 62)

On Clause 10 pertaining to unréasonab]e searches he stated “In regard |
fo this subject, ;’ pointed out the difference between the conditions
obtaining in America at the time when the American Constitution was
drafied and the conditions in India obiaining at present after the \
provz’sfonls of the Criminal Procedure Code in this behalf have been in
Jorce for nearly a century. The effect of the clause as it is, will be to
abrogate some of the provisions of the Criminal Procedure Code and
fo leave it 1o the Supreme Court in particular cases to decide whether

the search is reasonable or unreasonable.” (@ 63)

D. Historical Constitution, as submitted by the Socialist Party of India, 1948, used the -

expressiqn “liberty” and not “personal liberty” as finally found in the Constitution,

annexed herein as Annexure —H:- (83)

“RIGHTS OF FREEDOM ' ,

24. (a) All citizens of the Republic shall enjoy freedom of movement throughout the
whole of the Republic. Every citizen shall have the right to sojourn and settle in any

place he pleases, Restrictions may, however, be imposed by or under a Federal Law

for the protection of aboriginal tribes and backward classes and the prescrvatirﬂn of

public safety and peace. (b) Every citizen shall have in every Unit of the Republic

equal civil rights and duties with the citizens of that Unit.

25. The citizens are guaranteed, consistent with other prm‘fisions of the Constitution
and public order and morality, (a) freedom of speech and expression; (b) freedom of

the press; (c) freedom to assemble peacefully without arms; (d) freedom to form |
associations and unions; (e} secrecy of postal, telegraphic and telephonic

communications.

26. No persen shall be deprived of his life or liberty, nor shall his dﬁellings bé.

entered, save with due process of law.

Il

27. Traffic in human beings and forced labour in any form, including beggar and
involuntary service, except 'as a punishment of crime whereof the party shall have
been duly convicted, are hereby prohibited and any contr.e'wentiqn of this prohibition
shall be an offence, provided that the state may impose, in accordance with law-, '
compulsory service for public purposes without any distinction on grounds of race,

religion, caste, or class.”



IV.  WHATIS PERSONAL LIBER—T Y?

A. The run up to the Indian Constitution saw a movement of what ultimately became

Article 21, from Civil Liberty to Personal Liberty. A recommendation that rather than

“personal liberty” the expression “liberty” be used, was also not accepted. In

particular:-

a.

Report of the Sub — Committee on Fundamental Rights, dated 16.04.1947,

annexed herein as Annexure — 1.(84 (@ 88

Interim Report of the Advisory Committee on the Subject of Fundamental
Rights, dated 29.04.1947, annexed herein as Annexure — J. (89 @ 94)

Note on Certain Clauses by the Constitutional Advisor (B.N. Rau) dated
07.10.1947, annexed herein as Annexure — K. (37 @ 100) )

Draft Constitution prepared by the Constitutional Advisor (B.N. Rau) dated
27.10.1947, annexed hetein as Annexure — L. (101 @ 107)

Minutes of the Meeting of the Drafting Committee, dated 31.10.1947, along

with the relevant extract from “The Framing of India's Constitution — A

~ Study” by B. Shiva Rao, 1968, annexed herein as Annexure — M (colly). (110

@111, 115-116)

Draft Co_nstitution prepared by the Drafting.Committec, dated 21.02.1948,
annexed herein as Annexure —N. (117 @ 119 and 131)

Debates of the ‘Constitﬁent Assemzly, between 08.11.1948 — 13.12.1948 and-
on23.05.1949, annexed herein as Aanexure — O {colly). (133 @ 134 — 135,
138 @ 139 — 140. 141 @142, 143. 145 (@ 146 - 148, 149 — 150, 179, 181.
152) .

B. There is a definite distinction between the expression “ci/il liberty”, “liberty” and’

“personal liberty”. Civil liberty has been defined by Blacks’ Dictionary, Ninth

Edition, as “freedom from undue governmental interference or restraint, This term -

" usually refers to freedom of speech, freedom of the press, freedem of religion,

Sfreedom of association, and other liberties associated with the Bill of Nights. In

American law, early civil liberties were promulgated in the Lawes and Libertyes of
Massaschusetts (1648) and the Bill of Rights (1791). In English law, examples are
found in Magna Carta (1213), the Petition of Rights (1628), and the Bill*of Rights
(1689). The term “personal liberfy™ though not specifically defined under the Black’s

Dictionary, directs one to the definition of “/iberty™. “Liberty” is defined in the said |

Dictionary as “1. Freedom from arbitrary or undue external restraint, especially by a

Government <give me liberty or give me death> 2. A right, privilege or immunity
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enjayed by prescription or by grant; the absence of illegal duty imposed on a person

<the liberties protected by the Constitution>,”

. Although the Preamble to the Constitution refers to the expression “liberty of thought, .
expression, belief faith worship”, Article 21 is the only Fundamental Right that
refers to “liberty”, specifically qualifying it to a “right of personal liberty” and in the
context of a right to life. It is Article 19 which brings in the freedomof expression and
Article 25 which protects freedom of conseience and the right to freedom of religion.
The reference to “liberty” found in the Preamble therefore, finds expression in
Articles 19 and 25. The right to life and personal liberty found in Article 21 would be
traced to a. natural right duly récognized by Article 21. Such a natural rfght, for a.
person not to be deprived of his life or personal liberty, except by procedure

established by law, would trace back to the Magna Carta and to basic human f ghts.

. Prior to the Magna Carta, “the relationship of subject and Monarch was conceived of
as a personal one, involving a bargain under which the Monarch gave the subject
protection and underiook to govern according fo the laws'of the land, and the subject
owed the Monarch legally enforceable allegiance. It did not involve the s‘ubjecr
having any legally enforceable rights against the érown, and the duties of protection
owded by the Crown were not justiciable.”(refer:- para 26, Halsbury’s laws of
England, Vol. 8(2), 4" Edition, Reissue — 184 @ 185). It is the Magna Carta thet for
the first time, introduced a réstraint on the Sovereign in his deprivation of a person’s
life and personal liberty in a fair trial, that has thereafter become a fundamental *
concept in a civilized world, In Indié, the Constitution, which is the receptac!é of the
rights of a citizen and restraints of a Sovereign, recognizes and reiterates such natural
and inalienable rights to life and personal liberty. The Magna Carta stated “The
Crown or if’s ministers may not punish, imprison or coerce the subject in an arbitrary
mannei: no freeman may be taken or imprisoned or disseized of his freehold, liberties
or ﬁée customs, or be outlawed or exiled, or in otherwise molested, nor may-he be
Judged or condemned, except by the lawful judgement of his peers, or by the law bf
the land, nor may justice or right be sold, depied or det’ayéd to any man.” (refer: para
374, Halsbury’s laws of England, Vol. 8(2), 4" IEdition, Reissue ~ 184 @ 186). The

relevant extracts from Halsbury’s laws of England has been annexed herewith as

Annexure — P. (184 — 186) .

. The issue, however, arises when seeking tc interpret a deliberate use of the expression’
“personal liberty” in juxiaposition to “life” in Article 21 as being similar to “civil’
liberty” or even to a much wider concept of “liberty”. There was a deliberate decision
of the Framers of the Constitution to resurict liberty in Article 21 only to personal
libertjf and in the context of life. This concept of personal liberty is traceable to the
right of protection of the person against deprivation of life or the iaking of his
physical liberty. It is for this reason that Article 22 was read by Chief Justice
PatanjaliSastri, in the case of Stare of Madras versus V.G. Row reported as 1952 SCR
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59I7 @ 605 as “If thew, the Courts in this country face up to such important and noné
too easy task, it is noi out of any desire to rffr-dt'fegfsla{fve authority in a crus;ader’_s'
spirit, but in discharge of a duty plainly laid upon them by the Constitution. This .iS
especially true as regards "fundamental rights " as to which this Court has 'beer.z
assigned the role of a sentinel in the gui vive.” Rights to air, food, light, clean
environment, hygiene etc., all trace themselves directly to a right to life, and
judgements with regard to including such rights as fundamental rights, recognize

them as being part of the right to life.

. Kharak Singh recognized a protection against unjustified domiciliary visits at night as
affronting a right to personal liberty since it was é physical affrent on the person and
dwelling of a man. {t is only in the case of R. Rajagopal and Another versus State of
Tamil Nadu and Others reported as 1994 (6) SCC 632 (Pg. 287 of the Petitioners’
Compilation)that this Court extended liberty to a non ~ physical area and introduced a
concépt of privacy. However, this too was done qua a right against another privaté
party. Authority therefor, was found in Gobind which, however, did not deal with

such issue nor decide that the right to privacy was in fact a Fundamental Right,

. The attempt to read in privacy of a person into right to persoﬁal liberty would in effect
amount to treating a protection against unreasonable invasion of his physical dwelling
and physical self by the State ;15 an infringement of the intangible aspects, that go to’
make up a person’s persona. To do so would be to read in to the expression “personal .
{iberty”, an aspect that was specifically considered and rejected by the framers of the
Constitution. Further, personal liberty qua Article 21, deriving its flavor from Article

22, would be to protect the physical aspects of a person’s liberty.

. The difference between Articles 19 and 25 on the one hand, and Article 21 on the
other, is that while the former confer positive rights on a citizen, Article 21 prohibits
the State from taking away a pre — existing inalienable right in a person. The facets of ‘

“a right to mental, ideation or information privacy of a person, were not part of the

_inalienable natural rights, reiterated and protected in Article 21, but would be
recognition of new rights, becoming necessary, in a new and changing world. These
therefore, would not be within the compass of Article 21 (which merely protects a pre
— existing right), but would amount to the creation or conferment of a new right,
which can be found in’ other Articles like 19 and 25, In fact, even the right e‘ar_i‘ginzil]y
considered in the draft Constitution as a prevention of intrusion into the dwelling ofa
pe'rson Wwithin the then Article 26 (now Article 21) was ther; subsequently delétec_i. (32
(K.M, Munshi’s draft note), 51{Draft Report of the Sub Committee) and 83(Historical
Congtitution by the Socialist Party) 87 (Report of the Sub Committee)) This would

itself indicate that the intrusion contemplaied by the Framers of the Constitutien, as

an invasion of the personal liberty was an intrusion into the physical self of man. .

There 1s a distinct difference in the meaning of the expressions “Civil Liberty” and

“Personal Liberty”. While “civil Iiberty” could be taken as a collective for alj the
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rights — political, religious and civil which a persen has in a given social body, the
term “personal liberty” is necessarily circumscribed to the person of the individual
and for reasons aforesaid, “person” would be the physical person of an individual
since liberty as contemplated in Article 21 was thepre — existing, inalienable, and
natural right. When the framers of the Constitution speciﬁ'cally noticed the difference
between “civil liberty” and “personal liberty” and introduced “Personal” in .»‘fkrticlel 21,
to thereafter widen the meaning of liberty to encompass other civil liberties, ‘would be
incorrect. It is in this context relevant that in the Constitution of the United Sfates,'or a
in the Haman Rights Convention or even in the United Kingdom, reference o liberty .
is not circumscribed by the word “‘personal”, which is found only in the Indian
Constitution, Therefore, it would not be proper to transfer body and soul, American or
European concepts intb Article 21 of the Constitution of India. In fact, in India, the

inclusion of the word “personal” before the word “liberty” was deliberate and done

with the intention of restricting the scope of the term “liberty” since otherwise it was
capable of being construed widely. For example, even price control may be regarded
as interference with liberty of contract between buyer and seller. (Page 100 '(Nc:te on
clauses, B.N. Rau)). Similarly, the limitation through the addition of *personal” 10 -

“liberty” was also deliberately introduced in the belief that otherwise the term was so

wide as to include within 1i, aspects of freedom found in Article 135 of the draft

Constitution, which is now Article 19. (See Comments of Drafiing Commitiee on

Article 15 of the Draft Constitution at Page 131). The current interpretation sought to

be put by the Petitioners of bringing in a right of privacy within the right to personal.
liberty, would amount to stretching the meaning of the words “personal liberty”, by
dropping the natural and intended meaning, thereby resulting in doing exactly what
was decided not to be done by the framers of the Constitution. While without a cl.oubt
with the changing times, and with new technological advances, invasions in a
person’s liberty may arise, the answer thereto, would be to ensure suitable regulatory
mechanisms and not to redefine Article 21 of the Constitution and include within it’s
purview what was never so intended. In fact, doing so would in effect be, conferring a
new right through a provision (Article 21) which was nothing but a provision to
protect a pre — existing right. The inclusion of such a right as a specific right can only'

be done through a Constitutional amendment.

An instructive Article on the trpe meaning of the term liberty by Justice Charles E.
Shattuck titled “The True Meaning of the Term “Liberty” In Those Clauses In the -
Federal and State Constitutions Which Protect “Life, Liberty, And Property”"
published as 4 Harv. L. Rev, 365, annexed herewith as Annexure — Q. (187 ~20h)

. Fundamental to the concept of Sovereignty is-that it is the decision of the Sovereign

to confer such rights, privileges or protection on a person as that Sovereign desires.
Hence, similar rights would not be available to a person in a country like China, or the
United Arab Emirates, with regard to free speech as may be found in India or the

United Kingdom. Similarly, while the right to a trial by one’s peers may be regarded ‘
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as fundamental in the United States, it is not 5o in India. Such rights, protections and

privileges as are granted by any Sovercign in any one country are found in ihe\

Constitution / local laws of that country, and 1t is the interpretation of the Constitution

of that country can determine what the Sovereign has decided to grant it’s citizens. It
is not open for a citizen to demand that his Sovereign grant him something beyond
what is stated in the Constitution of that country or to demand that his Constitution be
brought in fine what that of another Sovereign. In this case especially, the expression
“personal liberty” would have to be read in the context of the Indian Constitution
through reference to the Constitutional history in India and not be interpreted in lines
of the expression “liberty” as found in the Constitution of other countries.

’

SCOPE OF THE “RIGHT TO PRIVACY -

A. Itis the Petitioners’ case that this Court ought not to endeavor a definition of the term
| “privacy” and that the Ieffect of the right to privacy would have to be noticed, evolved,
and determined on a_case to case basis. Therefore, the Petitioners seek a blanket and

all — encompassingstatus of a F undamental Right being accorded by this Court to the
“right to privacy”, without there being any clarity on the meaning and scope of the

said term.

B. Privacy is not a right. There cannot be an absolute right to privacy in the abstract. A

person’s privacy may be affronted in a number of ways, and one would need to

address the actual affront and determine whether the same is traceable to one of the

Fundamental Rights. In fact, the very case of the Petitioners proceeds on the basis that
various aspects of what they have stated to be Privacy would be protected under anj/
one of the Fundamental Righis being, Articles 14, 19, 21 and 25. Similarly, varicus
instances where the Courts have protected the citizen agumst viclations tracmg them
to a Fundamental Right have been cited, but in all such cases, the act comp[amed of

|

was traced to Article 21,

C. For instance, a claim to privacy may extend o stoppmg somebody from bargmg into

one’s house, However, the action of barging in is traced not to the right to prlvacy but
as to whether such action would affect one’s liberty under Article 21 or would be
arbitrary under Article 14 or would amount to violation of a freedom pre,scnbed in
Article 19. There are many aspects arising out of a claim of privacy not falling within
life or liberty. Those cannot be protected although they would fall within the umbrella
of privacy. Hence, every right protected must be one affecting either “Life” or
“Liberty”. However, every claim of privacy may not be one traceable to right tollife
or liberty, nor is a man’s home being his castle an absolute. In order to determine the_
scope of the “right to privacy” one would therefore need to arrive at a worlkable
meaning to the term “personal l:berty” of which, some facets of privacy, would at

best, be a part, Therefore, what is protected is personal liberty and not privacy.

L]
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EVERY FACET OF PRIVACY CANNOT BE PRQTECTED:-

A

Every facet of privacy is not protected. Quly those which amount to a thréa_t to :life,
liberty, movement etc. It is only those aspects of privacy that are required as a means
of ensufing the full development and evolution of a peféon which could .at all be‘-
considered, as deserving of the protection as a right 1o Life and Liberty. Each and

every aspect of privacy would not so qualify. ,

Instances of actions which would otherwise have been deemed to have been barred
under “right to privacy” but are perfectly permissible and cannot be challenged as a
violation of a right under Part 111 are:-
a. Taxation laws requiring the furnishing of information;
b. Inrelation to a census;
¢. Details and documents rcquifed to be furnished for the purposes of obtaining a
~ passport;

d. Prohibitions pertaining to viewing pornography.
These are restrictions thatdo not affect the right to life or liberty of an individual.

In fact, it is relevant that the Petitioners’ submissions have proceeded on the basis that

different aspects of the right to privacy find themselves covered under variolis

provisions of Part III. Therefore, the relevant question is not whether an action is

violative of a right to privacy, but instead, whether it is violative of one of the stated
provisions of Part JII. Such an action may also infringe upon a person’s exercise of
some facet of his privacy, but the reason for the Constitutional protections is not that
it infringes on a facet of privacy but that it infringes the person’s right under Article.

21 or any other relevant Axticle.

Privacy, even if read as a right, would necessarily have to be restricted to the body
and physical intrusions by the State and cannot extend to that which would normaily
be required by a Sovereign forthe welfare of the nation at large or by a Sovereign

administering the State.

INTERPRETATION OF KHARAK SINGH VERSUS STATE OF U.P. REPORTED AS

1862 (1} SCR 332:-

A,

The judgement of this Court in the case of Kharak Singh (Pg. 93 of the Petitioner’s

Compilation) dealt with the following three issues:-

*
i

a. That fundamental rights were mutuaily exclusive i.e., pigeon holed (@_108);

b. That privacy was an intangible right and was in itself not a fundamental right (@

102); and
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IX. DATA PROTECTION — IT IS A REGULATORY REQUIREMENT AND NOT A
FUNDAMEMENTAL RIGHT:- - ' ‘

A, Of significance, is the fact that the claiming of protection of data and information of a
person as private and as property of that person would more correctly be traced to
Article 300A of the Constitution and not Article 21. It is here relevant that ﬁght to
property found in Article’ 19(1)(f) was specifically deleted from Part I and
introduced as Article 3004, by the 44" Amendment, 1978. Personal data pettaining to "
an individual and the individual’s sole right over ‘it, without an intrusion by other
persons thereto, especia]ly‘-in atechnological age if treated as amounting to the
exclusive property of an individual, with a right to his protecting the same, such right
is traceable to Article 300-A and not Part III of the Constitution. As noticed by a
Constitution Bench in the case of K.T. Plantation Private Limited and Another versus
State of Karnataka reported as 2017 (9) SCC 1 @ 51, para 168, wherein it has been
held by this Court “drricle 300-4 proclaims that no pér_son can be deprived of his
property save by authority of Eaﬁ», meaning thereby that a person cannot be deprived
of his property merely by an exccutive fiat, withoul any specific legal authority or
without the support of law made by a competent fegisfa!:ure. The expression

“property” in Article 300-A confined not to land alone: it includes intangibles like

copyrights and other intellectual property and embraces every possible interest

recognized by law. ” [emphasis supplied]

B. The forerunner of digital technology and it’sprotection was “correspondence” in the
o age of post and telegraph. The protection as to the secrecy of a citizen’s
correspondence was specifically contemplated in the draft Constitution, (vide Article

5 (Munshi ~ 32), 9(Draft Report of the Sub Committee — 51), 10 (Report of Sub
Committee — §7)equivalent to Article 19), stating that such right was more properly

protected under other Statutes, which also dealt with the same.(See Comments and -
Suggestion of B.N. Rau - 74).It was therefore, the intent of the framers of the
Constitution, not o include these as Fundamental Rights but as rights with statutory
protection found in other Legislations. Tt is for this reason that such protection of Data
could trace itself fo- statutory protection and not through introducing a new

Fundament_al Right of privaC}; in Part IHl, which otherwise would not form part”

thereof. It is therefore submitted, that it is a regulatory framework and it’s sufficiency .

. o protect rights qua Data Protectibn, that is open to judicial review, and not by the
conferment of a status of a Fundamental Right not otherwise found in the

Constitution.

C. In fact, at the maximum, qua Data Protection, a citizen may claim that the data taken
from him by the State is held by the State in a fiduciary position and to this extent a
fiduciary relationship extends between the State and the Citizen. Such was the ratio of

this Court in a judgement under the Right Tolnformation Act, in the case offistitute
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of Chartered Accountants of India versus Shaunak H. Satya and Others reported as
2017 (8) SCC 781 @ 796, para 22, wherein it was stated that “In other words,
anything given and taken in confidence expec.}‘f;ng confidentiality to be maintained will
be information available to a person in fiduciary r?e:farionsth. " (Also see, CBSE |
versus Aditya Bandopadhyayreported as 2011 (8) SCC 497 @ 522, paras 37 - 40)

D. Such fiduciary relationship gfves rise to a right in tolrt either through an Action in
Trover or breach of trust should the information be wrongly utilized’ or
appropriated,and judicial review would extend to the safeguards and checks in place
to prevent such an exigency: This would therefore, again amount only to a cbmmon
taw right or a statutory ri ght'iand not a Fundamental Right and such common law right
would be a [aw in forc:é in India under Article 372 of the Constitution as recogniied'
by this Court in the case of Supt. AndvRemenibrancer of Legal Affairs versus Corpn.
Of Calcutta reported as AIR 1967 SC 997 and as discussed in the case of-
Subramanian Swamy versus Union of India, Ministry of Law and Other reported as’
2016 (7) SCC 221 @ 290, para 67,

X. SUBMISSIONS ADDRESSED BY THE PETITIONERS:-

D. The Constitution recognizes the concept of personal liberty and the protection of
every facet of it. Privacy is a “right of Choice” and therefore, would fall within the .
ambit of Liberty. Liberty as a concept and as a right predates the Constitution. It is
not a rl;ghl that has been introduced and recognized for the first time in the ‘

Constitution.

E. A perusal of the Preamble of the Constitution would reveal the use of phrdses such as
“thought”, “expression”, “belief”, “faith” and. “dignity”, all of whicﬁ would
encompass within their scope the right of privacy. Privacy is nothing but the free will
of an individual, the right to exercise a choice, and is embedded in the concept of

personatl liberty. |

F. Privacy implying the right to be left alone, cannot be contemplated only in the -
context of physical space, but would also include within its ambit, the mental space

to think, exercise one’s choice and make an informed decision.

G. Facets of the concept of privacy have already been recognized in other Articles of the -

. Constitution.

H. The ratio of Kharak Singh proceeded on the distinctiveness of each qf the.l
Fundamental Rights and further stated Ithat the freedoms contemplated fell withiﬁ
Article 19, and all that was residuary was to be Eigeon holed into Article 21. This
ratio was specifically overruled in the case of Maneka Gandhi versus Union of I‘na’ia'
reported as 1978 (1) SCC 248 @ para 5, resuscitating the minority view on this issue
qf Subba Rao I, in Kharak Singh. '
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L. Especially in the age of digital technology, protection of data information is vital,
which would require protection thereof, as a right to privacy through it’s proliection_

as a fundamental right,

SUBMISSIONS IN REJOINDER -

A. Kharak Singh continues o be good law with respect to the proposition that right to
privacy does not form part of Article 21. The only aspect of the judgement that was.
overruled by Maneka Gandhi was with respect to the ratio of the Articles 19 and 21

being mutually exclusive.

B. While liberty is an essential right protected by the Constitution and may in fac.t' tr’acé
itself to a natural right of a civilized world, the Petitionets’ attempt to equate hberty
and privacy is erroneous since privacy is not synonymous with liberty. Merely
becayse an action complained about as an affront or a violation of a person’s liberty
may also be one which intrudes on his privacy, it wou]d.l.mt grant privacy the right to

be protected under Part II1 of the Constitution.

C. Data protection would require regulatory mechanism, adequacy of which can be
judicially reviewed, but would not arnount to conferring a fundamental nght
protecting against the demanding or nnpartmg of data.

CONCLUSION:-

The result of this Court recognizing an independent right of privacy as falling within the
right to personal liberty would bethat aocordiﬁg a status of a Fundamental Right to
privacy would result in various common iaw and"S.tat'utory rights becoming Fundamental
Rights merely because they emanate from a right to privacy. Equally, a person could
approach the Court ﬁnder Article 13 merely on the ground of privacy being violated and
it would be for the State 0 justify, the action on the grounds of reasonable restriction or
the larger public interest. The danger of according privacy the status of a Fundamental .
Right is that then the entire ambit of priva(:y containing both its private and public
elements, and including elements not .arising out of personal liberty would be accorded
such status. That was not the intention of the Founding Fathers and ought not be
introduced at this juncture. The corrget approach would be for the person complaining of .
an infringement of a Fundamental Right through some State action that may also be an
intrusion of hisprivacy, to seek protection thereof only as a violation of his right to life or
liberty or other rights guaranteed under Part 111, and not as a violation of his right of \
privacy. Only on his satisfying the Court that the right sought to be protected is traceable

to Part III of the Constitution, would the State then be required to justify the action as

| being reasonable and otherwise justifiable. In absence thereof, recourse to Article 13

would not be permissible.
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c. That the action complained of had to be tested against a stated fundamental right
and to this extent, personal liberty in ‘Article 21 would include within it ordered
liberty. (@ 110).In fact, one of the provisions challenged was struck down as
violative of such aspect of Article 21. The latter two declarations of the judgement
have not been questioned or upset by any subsequent judgement of this Court, In
fact, in Gobind (Pg. 123 of Compilation), this concept of ordered liberty was
applied by this Court in adjudicating the grievance and while referring to Kharak
Singh, this Court specifically desisted from declaring whether privacy would bé a
fundamental right. The discussion as regards the im’pugn.ed Regulations visa vis a

right 1o privacy was only an assumption to test whether the restriction was

reasonable or not.(@ 132. paras 28 and 31)

B. The ratic of Kharak Singh that the right to privacy was not an independent
fundamental right but that the action would have to be traced (o being violative of a
stated fundamental right was fqliowed n Gol;fnd. The subsequent judgements of 2 -
Judge Benches of this Court have based their decisions on the ratio of Gobind to hold
that there was a fundamental right to privacy whereas Gobinditself did not say s0.The
ratio in Kharak Singh, therefore was that the right to privacy was not a Fundamental \
Right and that the action impugned of had to be traced to an existing / stated

Fundamental Right continues to be good law.

- VIIL PART IIT RIGHTS ARE APPLIED VERTICALLY AND NOT HORIZONTALLY -

A. Assuming there is a right arising out of privacy, the protection under Part III can only
be against State action. [t cannot extend inter se private peréons and their r:es_pective
rights between them would be regulated by common or civil law. To read in a |
horizonfal right would then require the Stﬁte’s interventioﬁ even in the regulation of -

purely personal rights,

+

B. To read in such a right would mean that the State would be bound to have suitable
legislation regulating the encroachment by one person of the privacy rights of
another. The danger in this is that such regulation by the State may require the State
to invade the privacy of another ;ﬁerson. It could even result in restraining another’s
liberty. !

C. For example, if a man requires anonymity and claims it as his right, and requires the
State to ensure that no one jllterferes with such right, it would lead to a paracioxical
situation. A person asked by his friends as to who the best: Doctor with réspect to an
ailment, would give such a list with personal details. The Doctor on the other hand, -
may object to this dissemination of his details. The State’s interference in this
entirely personal issue through regulation would lead to an absurdity and would-
amount to such regulatory method itself being an invasion of a person / privdcy or -

liberty.
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651 F.2d 1080
United States Court of Appeals,
Sixth Circuit,

J. P, et al,, Plaintiffs,
M. R., et al., Plaintiffs-Appellants, Cross-appelices,
V.
Andrew.J. DeSANTI, et al., Defendants-Appellees, Cross-Appellants.

Nos. 79-3478, 79-3479.
L
Dezided and Filed July 15, 1981.

Juveniles brougitt acticn' to cnjol::. compilation and dissemination of social histories prepared by stale probation
authorities in conzection with preczedings involving the juveniles. The United States District Court for the Northern
District of Ohio, P.otert B. Krupunsky, I, denied claims for dumayges bul enjoined certain uses of the social histories

nd all pasties appeaied. The Court of Appeals, Cornelia G. Kennedy, Circuit Judge, held that: (1) Younger required
abstention with respect to preparalion aitd nse of the social historics and pending juvenite proceedings: (2) Younger
did not require abstention witl: respecrt to postadjudication dissemination of the reports; and (3) postadiudication
dis;e_minz-lt_ion of the reports dic not violats any federal constitutional privacy rigit of the | nvenijes.

Reversed.

West Headnotes (11}

(1]  Federal Courts v= Families and children

' Where class included all juveniles, who were appearing before the juvenile courts on complaints of delinquency,
unruliness, neglect, or dependency and who were adversely affected by preparation of social histories, and where
that class included some 11,000 juveniles each year, there was a state court proceeding pending against some
niember of the class so that application of Younger abstention principles to action in which injunction aguinst
use of the social histories was sought was proper.
4 Cases that cite this headnote

) ]

2] Federal Courts = Y ounger ahstention .
Younger abstention is not triggered only by substantial interference with a proceeding involving imporiant state
interests; abstention is required when federal intervention would cavse even minisaum interference with such a
state proceeding and the federal issugs can be raised in the state proceeding,
7 Cases that cite this headnote

B3]

. Federal Courts <= Families and children

WESTLAW S0 ot
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191

J.' P.v. DeSanti, 653 F.2d 1080 (1981} . ) g

Relief requested by juveniles who sought to enjoin use of sacial histories in juvenile procecdings would entail
ongoing federal court interference with the daily operations of the }uvemie court, so that Younger abstention
principles were applicable.

¢ Cases that cite this headnote

Faderal Courts <~ Families and children

Ohio court rules permitted juveniles to raise in juvenile proceedings the issue of the permissibility of using social
historigs compiled by probation officers. so that Younger abstention principles were applicable to federal court
action seeking to enjoin use of the histories.

1 Cases that cite this headnote

Federal Courts o= Fanﬁlics and children

Minimal invasion of juvenile's privacy occurring through the compilation by probation officers of the social

: lmlony in connection with juvenile proceeding was not of such magnitude as to justify federal court's otherwise
inappropriate intervention in state affairs and was not sufficient 1o overcome general abstention principles.

2 Cases that cite this headnote

Federal Courts = Families and children

Juveniles' challenge to postadjudication use of social histories compiled by probation officets could not be
raised in any pending state judicial proceedings, so that Younger abstention principles were not applicable to
action seeking to enjoin disclosure of the social histories to various agencies.

6-Cases that cite this headnote
Federal Courts <= Jurisdiction of Entite Controversy;Pendent and Supplemental Jurisdiction

Federal courts have the power to hear state law claims if one would ordinarily be expected to raise them with
one's federal claims in a single judicial proceeding md if the federal claim is of sufficient substance o confer
subject-matter jurisdiction on the federal court,

1 Cases that cite this headnote

Federal Courts <= Tort claims .

If juveniles who bx'ouéht constituiional challenge Lo disclosure of their social histories were interested in

raising state law questions, they would have done so in federal proceedings and, because their claim that their

constitutional rights of privacy had been viclated was at least colorable, district court had the power to demde
whether the dissemination of the social reports violated state Taw.

47 Cases that cite this headnote

Federal Courts == Families and chitdren :

- Where issue of whether dissemination cf juvenile social histories violated state law was raised by district court

and not by any of the parties, where proper interpretation of state law rested on factual issues which had not
been addressed by the parties, where state Jaw was not clear on the issue, and where the federal constitutional
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J4..P. v. DeSanti, 653 F.2d 1080 (1931 ' )

1ssue would have to be reached regzrdioss of the derision on (he state Jaw issue, trial court #bused its discretion
in resolving the state law issne. ; '

I Cases that cite this beadnote
. T
{10} Constitutional Law = Disclosure of personal matters

Constitution does not encompass the gencral right to nondisclosure of private information.

106 Cases that cile this headnote

[11]  Constitutional Law 5= Records or Information
Infants = Access and dissemination;confidentiality

Dissemination of social histories, compiled by probation officers in connection with Juvenile proceedings, to
social and religious agencies did not violate any federal constitutional right of privacy.

49 Cases that cite this headnote

Attorneys and Law Firms

*1081 IKenneth D. Petrey, Margaset L. Terry, Cleveland, Ohio, for plaintiffs-appellants, cross-appellees.

John T Corrigan, Prosecuting Atty., Thomas P. Gill, Cleveland, Ohio. for defendants-appellees, cross-appellants,
Befére MERRITT, BROWN and KENNEDY, Circui‘r Judges.

Opinjon

CORNELIA G. KENNEDY, Cicuit Judge.

This case requires us to decice whether under the principles first articulated in Younger v, Harris, 401 U.S. 37,91 S.Cu
746, 27 L.Ed.2d 669 (1971), the Distoict Court was obliged to abstain from deciding « class action challenge o cerluin
aspects of state juvenile court procedures, and further, whether there exists gconstitutional.ight-ef privacyewhich is
viohﬁ(@jjsdwﬁgmﬂe@m'ds. The District Court ruled that abstention was inappropriate. It reached
the merits of all of the issves raised by appellant class, in the process finding a constitutional right to nondisclosure.
We reverse,

THis action was brought by appellants. the class of juveniles who have appeared in the past or may appear in the future
before the Juvenile Court of Cuyahoga County, Ohio. on complaints of delinguency, unruliness, neglect, dependency and
abuse. Apbellees/cross-appellants (appellees) are those en ployees of the juvenile court responsible for compiling social
histories of juveniles, submitting them (o the judges, and mamtaining custody of the social histories after disposition
of a juvenile's case. '

When a young person is brought belore the Fuvenile Court of Cuyahoga County, *1082 Ohio, it is the practice of the

court’s probationofficers to compile a social history of the juvenile. Social histories contain information from a number of

sources, including the complaining parties, the juveniles themselves, their parents, school records, and their past records
in the juvenile court. They also include any information on record pertaining to other members of the family, and any
other information that the probation officer thinks is relevant to the disposition of a case before the juvenile court,

WESTLAY & 2017 Thorng. o 2e. v, W el b
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Receipt of written consent from juveniles or their families is not a prerequisite to compilation of sacial histories, and
aithough access to social histories is available to juveniles' lawyers, access is not available to Jjuveniles or their familjes, |

Ohio R.Juv.P. 32 authorizes submission of a social history 1o the juvenile court judge for certain limited purposes prior
to adjudication of a juvenile's case on the merits. The District Court found that the practice in Cuyahoga County is
to make the social history available to the court before the adjudicatory hearing as a matter of course, although the
Juvenile coprt judges did not consult the social history prioz to adjudication or an admission by the juvenile. The District |
Court also found that juvenile court referees frequently discuss a juvenile's case ex parte with probation officers before
an adjudicatory hearing. At the conclusion of a case the social history is kept on file at the juvenile court, where,
upon request, it is available to 35 different government, social and religious agencies that belong 1o a “social services
clcarmgﬂouse

Appellants brought this action under 42 US.C. s 1983 to enjoin the juvenile court's use of social histories as
unconstitutional. Appellants further asserted that insofar as Ohio R.Juv.P. 32 authorizes the pre-adjndication use of
social histories, it, too, is unconstitutional. In addition, two named members of appellant class demanded $25,000
damages for violation of their consmutlonal right to privacy.

Appellees moved the District Court to abstain on the bais of Younger v. Harris. The District Court denied the motion
and proceeded 10 enjoin all ex parte communications between juvenile court Judges and probation officers before a

“wvenile's adjudicatory hearing. -It made receipt of wrilten consent from juveniles or their parents a4 prerequisite (o
- compilation of the social history, but did not require that juveniles receive an exhaustive list of the consequences of
consenting. Tt ruled that juveniles and their families must be afforded pre-adjudication access Lo the sociat histories. The
District Court held that Rule 32 is constitutionalinsofar as it provides for limited pre-adjudication use of social fstories,
but 1t enjoined the Cuyahoga County Juvenile Court [rom any pre-adjudication use nol specified in Rule 32, The District
Judge denied the claim for damages, but found that the post-adjudication dissemination of social histories violated
appellants' constitutional right to privacy. He limited post-adjudication dissemination of social histories to employees
of the juvenile court, and established detailed procedures under which those employees could ebtain access.

[ ABSTENTION

In Younger v. Hurris the Supreme Court held thal absent extraordindiy circumstances « federal court should not enjoin a
pending state criminal proceeding. Subsequent decisions have made clear that the policy of equitable restraint expressed
in Younger was not based ¢n factors unique to a criminal trial:

(Younger ) reflects a strong policy against federal ‘intervention in state judicial processes in the
absence of great and izreparable injury to the federal plaintiff .... The basic concern that threat to
our federal system posed by displacement of state courts by those of the National Government is
also fully applicable to civil proceedings in which important state interests are involved.

Moore v. Sims, 442 U S. 415,423, 99 8.Ct. 2371, 2377, 60 L.Ed.2d 994 (1979). See also. Trainor v. Hernandez, 431 U.S.
434‘, 444,978.Ct. 1911, 1918, 52 L.Ed.2d 486 (1977).

t
.

Appellants' suit challenges the methods by which an Ohio juvenile court administers *1083 complaints involving Ohio
youth. This is a matter in which the State of Ohio unquestionably has important interests. Thus, Younger principles of
abstention are called into play if there existed a pending or ongoing juvenile proceeding.

111 The District Court's first ground for denymg appellees’ motion to abstain was that “{t)he principles of Younger are
inapplicable to the instant action, inasmuch as the Juvenile Court proceeding against (a named class member) has been
resolved.” In reaching this conclusion the District Judge did not have the benefit of our decision in Parker v. Turner,
626 F.2d ! (6th Cir. 1980). In that case a class of plaintiffs consisting of indigent fathers who were under a state court
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order to pay child support sought to guarantee ihat the juvenile court would observe due process of law when citing
them for contempt for nonpayment. We held that Younger barred the federal suit, although there was no showing that
any member of the class was currently the subject of a stale contempt proceeding. Judge Merritt, concurring, noted that
the “pending state proceeding” hurdle had been cleared because the relief sought on behalf of the class would affect all
pending state contempt proceedings for nonpayment. 626 F.2d at 10.

The same reasening applies with even more force here. Appellant class consists of

those juveniles appearing before the juvenile court on complaints of delinquency, unruliness,

. neglect, dependency, and abuse who are adversely affected by the preparation and use of
“social histories™ prior to an adjudicatory hearing of the outstanding charges and retention
and dissemination of those “social histories” or in'formatim_] therefrom subsequent to the [inal
disposition of the pending charges.

In its order certifying the class the District Court relied on the fact that the proposed class consisted of approximately
11,000 juveniles per year who appear before the juvenile court and are subject to the complained of practices. It is a
certainty that there are always juvenile court proceedings pending with respect to some class members. Thus, Younger
required the District Court to abstain unless sonte exception to the doctrine applied.

* The District Court's alternative ground for declining to abstain was that the use of social histories by juvenile
court referees and judges “is mierely collaieral to the adjudicatory proceedings conducted by the Juvenile Court,
and the declaratory and injunctive reliel demanded by the plaintift will therefore not substantially interfere with the
admimistration of the Jovenile Court.” (Emphasis added) Hence, the court concluded, the rationale for abstention did
ot apply. In so holding, the District Judge velied on Gerstetin v, Pugh, 420 U.S. 103,95 8.Ct. 854, 43 L.Ed.2d 54 (1975),

and Conover v. Montemuro, 477 F.2d 1073 (3d Cir. 1973). :

{2} The Supreme Court held in Gerstein v. Pugh that Younger did uot bar a federal suit by a state defendant in pretrial
custody who sought a probable cause hearing before he conld be further detained. The Court reasoned that since the
federal issve could not be raised as« defense to the criminal prosecution, and federal resofution of the pretrial detention
issue’ “could not prejudice *1084 the conduct of the trial on the ments,” the federal court could grant relief. 420 U.S,
at 108 n.9, 95 8.Ct. at 860 1.9. The Supreme Court reviewed Gerstein as follows in Moore v. Sims, supra: “(Gerstein )
held that the District Court properly found that the action was not barred by Younger because the injunction was not
addressed to a state proceeding and therefore would not interfere with the criminal prosecutions themselves.” 442 U S,
at 431, 99 5.Ct. at 2381. Because-1he relief granted in Gerstein caused some interference with Florida's handling of its
criminal prosecution, the Court’s statements in Gerstein and Moore can be read to imply that abstention is not called for
whiere the'interference with state proceedings is of a magnitude less than or equal to thal at issue in Gerstein. However,
as the Court in Moore went on to say: “This Court hus addressed the Younger doctrine on a number of secasions since
Gerstein.” 442 U.S. at 431-432, 99 §.Ct. al 2381-2382. In light of those subsequent cases we do not think the Supreme
Court intends that Younger abstention will be triggered only by “substantial” interference with 1 proceeding involving
important state interests. Indeed, we think the Court's cases require abstention if federal intervention would cause even
minimal interference with such a state proceeding and the [ederal issue can be raised in the state proceeding.

In Trainor v. Hernandez, supra, the [ederal plaintiffs were charged in a state actton with fraud against the state. 1n
conjunction with the fraud action the state attuched the federal plaintiffs' property. The federal plaintiffs sought only to
enjoin the attachment in the federal suit, arguing on the strength of Gerstein that Younger did not bar the injunction
because granting it weuld not interlere with the underlying fraud action. The Supreme Coust found that the attachiment
was sufficiently related to the fraud action to require abstention. 431 U S, at 446 n9 97 S.Ct. a1 1919 n 9.

We do not perceive any significant distinction between the level of interference that triggered abstention in Trainor
v. Hernandez and that at issue in Gerstein. Rather, it 15 the federal plaintiffs' opportunity to raise their claim i the

i
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state proceedings that distinguishes the cases. The Supreme Court explicitly found that no such opportunity existed in
Gerstein, 420 U.S. at {06, 95 8.Ct. at 859, and remanded for consideration of this issue in Trainor. 431 U.S. at 447, 97
S.Ct. at 1919. Once again we find support in Moote v. Sims: “In Juidice v. Vail, 430 U 8., (327) at 336-337. (97 S.Ct.
1211 at 1217-1218, 51 L.Ed.2d 376), we noted that the teaching of Gerstein was that the federal plaintiff must have an -
opportunity to press his claim in the state courts ...,” 442 U.S. at 432, 99 S.Ct. at 2381,

{3]. Thus, the collateral issue exception to abstention relied on by the District Court is overbroad. Federal courts
may hear those issues that can be raised in a stale proceeding only il their resolution will not cuuse.even minimal
interference with a pending state procecding that implicates important state interests. The federal suit by appellant class
clearly interfered with Cuyahoga County juvenile proceedings. The challenged practice the juvenile court's predisposition
use of soctal histories is an integral part of the juvenile court's handling of cases. The relief granted entails ongoing
federal court interference with the daily operation of the juvenile ceurt. Alleged violations of the injunction against ex
parte communication concerning  juvenile's cuse, or questions about whether a juvenile was fully informed us to the
consequences of consenting to compilation of the social history, would have to be heard in the first instance in the federal
district court,

(4] lﬁll Appellant class argues that Ohjo Jaw afforded it no opportunity to chalfenge the use of social bistories in the
juvenile court. Appellants have not established this claim, ¢f. Moore v. Sims. 442 [1.S. at 432, 99 $.Ct. at 2381, and our
review of Ohio law indicates the contrary. Ohio Rev.Code s 2151.23, the statutory grant of jurisdiction to the juvenile

»urls, does not Limit the juvenile court to deciding only particular aspects of a juvenile’s case, or in any *1085 way
restrict its jurisdiction, other than by limiting the court to dealing with juveniles. Section 2151.01 states that juvenile
court jurisdictioh is to be “construed liberally to assure the parties a fair hearing in which their constitutional and other
legal rights ate recognized and enforced.” Ghic R.Juv.P. 22(A) provides that a party may move to dismiss the complaint
in a juvenile action “or for ather uppropriate reliel.” which on its face certainly affords appellant class an opportunity
to enjein the juvenite court’s use of social histories before and during the adjudication, If it does not, Ohio R.Juv.P. 45
states that “(i)f no procedure is specifically prescribed by (the Rules of Juvenile Procedﬁre) the court shall proceed in

" any lawful manner not inconsistent therewith.”

Appellant claés also argues that Lo require il to challenge the use of social histories in the first instance in the stale court
will subject it to irreparable harm, in that there is an invasion of privacy as soon as a social history is compiled. and by
the time the adjudicatory hearing is held it is far too late to correct this violation of a constitutional right. Appellants
misperceive the nature of the irreparable harm that justifies ignoring the principles of the Younger abstention doctrine,
As the Supreme Court stated in Huffman v. Pursue, Ltd., 420 U.S. 592, 603,95 S.Ct. 1200, 1208, 43 L.Ed.2d 482 (1975},

(t}he seriousness of federal judicial interference with state civil functions has long been recognized
by this Court, We have consistently required that when federal courts are confronted with requests
for such relief, they should abide by standards of restraint that go well beyond those of private
equity jurisprudence.

Younger counsels abstention unless the threatened infury s “great, immediate, and irreparable”; unless * ‘extraordinary
circumstances' render the state court incapable of fairly and fully adjudicating the federal issue before it ...." Moore v.
Sims, 442 U.8. 21433, 99 8.Ct at 2382 (vitation omitted}. The minimal invasion of appellants' privacy that oceurs through
compiling a social history is not of such a magnitude to justify our otherwise inappropriate intervention in state affairs,
In fact, plaintiffs in Moore v. Sims raised a very similar concern in their claim thal they would be irreparably harmed
by an aronymous report that they were child abusers under Texas law, since that report would be filed in a national
registry. Sims v. State Dep't of Public Welfare, 438 E.Supp. 1179 at 1187. The Supreme Court did not find sufficiently
great and irreparable injury to justify federal court intervention. .

The District Court should therefore have abstained from deciding those claims that pertained to the compilation and
use of social histories prior to ot during the adjudicatory heating.
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11 PGST-ADJUDICATION DISSEMINATION OF SOCIAL HISTORIES
I61 Unlike appellants’ challenges to the juvenile court's use of social histories before and during an adjudication, their
challenge to post-adjudication use of (he social histories conld not be raised in any pending state judicial proceedings.
Moreover, adjudication of this claim does not interfere in any manner with ongoing juvenile court proceedings. This
aspect of appellants' claim is logically and legally unrelated 1o their other claims for relief Thus it falls into that class
of claims so collateral that abstention is not appropriate.

Appellant class alleged that the post-adjudication dissemination of juveniles' social histories to 55 governmental - social,
and religious agencies that were members of a “soéial services clearing-house™ violated their constitutional right of
privacy. The class sought to enjoin aceess to social histories by anyone except juvenile court personnel. Two named
members of the class sought damages of $25,000.

The District Judge hetd that dissemination beyond juvenile court employees was 4 violation of Ohio Rev.Code s 2151.14
which provides that “the reports and records of the probation department shall be considered confidential information
and shall not be made public.” He also found, apparently *1086 on a constitutional basis, that the disclosure “violates
the right of juveniles and their family members ‘to have intimate biographical details protected from exposure by
the government.” ™ He enjoined the continued dissemination of social histories 1o any but juvenile court employees
'nd established specific procedures under which those employees could obtain access, but denied appellants' claim for
Jamages. Appellees appeal the conclusion that their practices violate either state law or the Federal Constitution.

{71 [8] Our initial inquiry is whether the District Cout properly exercised jurisdiction over the state law issue. The
question of state law was properly before the District Court, il at all, only pendent to the federal claim. The federal courts
have the power to hear state law claims if one would ordinarily be expected to raise them with one's federal claims in a
single judicial proceeding, and if the federal claim is of sulficient substance to confer subject matter jurisdiction on the
court, United Mine Workers of America v. Gibbs. 383 U.S. 715, 725, 86 S.Ct. 1130, 1138, 16 L.Ed.2d 218 (1966). In
this case, the conduct that is alleged 10 violate the Federal Constitution is the same conduct which the District Court
found to violate Ghio Jaw, If appellants were interested in raising the state law issue, they would have done so in this
federal proceeding. Appellants' claim that their constitutional right to privacy has been violated is at least colorable,
Thus, under Gibbs the District Court had the power to decide whether the post-adjudication disseminaiion violated
Ohip Rev.Code s 2151.14,

However, the Supreme Court in Gibbs went on to draw a distinction between the power to decide a state law claim under
the doctrine of pendent jurisdiction and the exercise of that pawer:

That power need not be exercised in every case in which it is found to exist. It has consistently
been recognized that pendent jurisdiction is a doctring of discretion, not of plaintiff's right, Its
. Justification lies in considerations of judicial economy, convenience and [airness to litigants; if these
are not present a federal court should hesitate to exercise jurisdiction over state claims, even though
, bound to apply state law to them, Erie R, Co‘_v, Tompkins, 304 U.S, 64, 58 S.Ct. 817, 82 L.Ed,
.1188. Needless decisions of state law should be avoided both as 4 matter of comity and to promote
justice between the parties, by procuring for them a surer-footed reading of applicable law,

Id. at 726, 86 §.Ct. at 1139 (footnotes omitted). The state law issue involved here, raising as it does questions of state
totrusion into individual privacy, is a matter in which Ohio has substantial interest. Thus, considerations of comity loom
large. '

(% Appellants did not raise the question whether post-adjudication dissemination of social histories viclated Ohio law,
Neither did appellees. There is no mention of Ohio Rev.Code s 2151.14 in the etire record on appeal other than in
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the dpinion of the District Court. From the record it appears that the District Court struck out on its own in search of
state law relevant o am,,m ive8"suit. The casc for exercising pendent jurisdiction is substantially weakened when it is the
District Court that raises the state faw question.

The exercise of pendentjurisdiction.is further questionable where the record is not sufficient to permit a well-considered
decision. A proper interpretation of section 2151.14 rests on whether releasing juvenile court records to members of a
social services clearinghouse is the same as making them “public,” or is a breach of “confidentiality.” Resolution of these
questions depends on the nature of the organizations that have access to the juvenile court records through the social
sert:ices__clearinghouse, and the use they make of such records. However, because neither appellant class nor appellees
addressed this issue, the record on appeal is silent as to the purpase of disclosing juvenile court records to those agencies
or evgn the nature of the agencies, beyond what is apparent from their names.

Nor is Ohio law at all clear on the proper resolution of this important question of *1087 state law. The cuses that the
District Court cites do not support, or even relate to, its conclusion that the post-adjudication dissemination in this case
violated section 2151.14. State v. Hale, 21 Ohio App.2d 207, 256 N.E.2d 239 (1969), held only that there was no violation
of section 2151.14 where a probation officer testified as to the existence of juvenile court records in a criminal proceeding
against a former juvenile, but did not testify as to the content of any records. State v. Sherow, 101 Ohio App. 169, 138
N.E.2d 444 (1956), held that section 2151.14 did not give a juvenile court judge the power to enjoin publication of the
names of juvenile delinquents.

There are situations where it is nonetheless desirable to decide a question of state law to avoid deciding unnecessarily a
hard question of federal co stltutioml law. However, this policy does not support the exercise of pendent jurisdiction
here. Theltwo named app ants sought damages for the invasion of their constitutional right of privacy by dissemination
of juvenile court recordd. As a result, the District Court was required to decide the constitutional claim, the resolution
of which does not depend on state law.

For the above reasons we hold that the District Judge abused his discretion by exercising jurisdiction to interpret section
215014, 7 )
The District Court made no attempt to tie the constitutional right “to have intimate biographical details protected
from exposure by the governmenl™ to any particular provision of the Constitution, The Constitution does not explicitly

- N . 2 . . o . .
mentton 2 right of privacy. zi\lor. has the Supreme Court recognized the existence of a general right to privacy,

At various times the Court has found a concern for privacy underlying some of the provisions.of the Bill of Rights. See,
€. g, Stanlcyv Georgin, 394 U8, 557, 565, 89 5.Ct. 1243, 1248, 22 L.Ed.2d 542 (1969) (the first amendment protects the
right to read and observe what one pleases in the privacy of one's home); Terry v. Ohio. 392 U.S. 1, 8-9, 88 5.Ct. 1868,
1872-18?4, 20 L.Ed.2d 889 (1958) (the fouith amendmeni protects areas in which one has a reasonable expectation of
privacy [rom unreasonable searches and seizures); Katz v, United States, 389 U.S. 347. 350 n.5, 88 S.CL. 507, 510 0.5, 19
L.Ed.2d 576 (1967) (the third amendment's prohibition against the peacetime quartering of soldiers protects an aspect of
privacy from governmenta! intrusion): Griswold v. Connecticut, 381 U.S. 479, 484, 85 S.Ct. 1678, 1681, 14 L.Ed.2d 510
(1965 (several of the provisions of the Bill of Rights create “zones of privacy,” including the fifth amendment. which
creates a zone of privacy that an individual cannot be forced to surrender to his detriment). The Supreme Court has also
held in a line of cases that the Constitution protects an individual's interest in independence in making certain kinds of
tmportant decisions. Whalen v. Roe, 429 11.5. 589, 599-600, 97 S.Ct. 869, 876-877, 51 1..Ed.2d 64 (1977). Thus, Roe v.
Wade, 410 U.S. 113, 93 8.Ct. 705, 35 L.Ed.2d 147 (1973). and progeny have established a woman's right to choose for
herself whether to carry a pregnancy to term, at least until the fetus is viable. As the Court recognized in Roe, id. at
152-153, 93 8.Ct. at 726-727, this right to independence has also been found for certain decisions relating to marriage.
Loving v. Virginia, 388 U.S. 1, 12, 87 S.C1. 1817, 1823, 18 L.Ed.2d 1010 (1967); procreation. Skinner v. Oklahoma, 316
U5, 535, 541-542, 62 S.C1. 1110, 1113-1114, 86 L.Ed. 1655 (1942); contraception, Eisenstadt v. Baird, 405 U S. 438,
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453-454, 92 S.Ct. 1029, 1038-1039, 31 L.Ed 2d 349 (1972). family relationships, Prince v. Massachusetts, 321 U.S. 158,

166, 64 S.Ct. 438, 442, 88 L.Ed. 645 (1944); and child rearing and education, Pierce v. Sgciety of Sisters, 268 U.S. 510,
- 535,458.C1'571, 573, 69 LEd. 1070 (1925}

*1088 Howgver, the fact that the Constgtution protects several specific aspectsofindividuspr ‘ an that
it protécts all aspects of individual privacy. Ner is there indication in any of the above decisions of a constitutional right
10 non_disclosu?e of juvenile court records. Rather, such disclosure is indistinguishable from that permitted in Paul v,
Davis, 424 U.s.ﬁmmﬁos (1976). There the respondent alleged that circulation to merchunts by
police of the fact of his arrest for shoplifting (he had not been convicted) violated his constitutional right to privacy. The
Court recognized that “zonesww&b&mated more specific constitutional ua_r.antﬁcg." Id. at 712-713,
96 8.Ct. at 1165-1166. Hé'f‘.r'arcr, the Court held, “personal rights foumdfm{th ) uarantﬁW w be

limited to those which are ‘fundamental’ or ‘impliciwt of trdered liberty” ... Respondent’s claim s far afield
from (the privacy} line of dediSioms™ - 1d=at713796°S.C1. at 1166,

The otherwise dispositive effect of Paul v. Davis is somewhat clouded by two subsequent Supreme Court decisions and
their construction by the courts of appeal. ln Whalen v, Roe, supra, the Court was asked to declare unconstitutional as
an'invasicn of privacy New York's requirement that the names ‘and addresses of all persons who obtained certain drugs
be recorded in a central computer file. In the course of its discussion the Court stated:

the cases sometimes characterized as protecting “privacy’ have in fact involved at least two different
kinds of interests. One is the individual interest inn avoiding disclosure of personal matters, and
another is the interest in independence in making certain kinds of important decisions.

429 U.5. at 598-600, 97 S.Ct. at 875-877 (footnotes omitted), The language from Whalen v. Roe respecting the right to
nondisclosure was repeated in Nixon v. Administrator of General Services, 433 U.S. 425, 457, 97 8.Ct. 2777, 2797, 53
L Ed.2d 867 (1977). -

Some courts have uncritically picked up that part of Whalen pertaining to nondisclosure and have created a rule that the
courts must balance a governmental intrusion oa-this “rinht” of privacy against the government's interest in the intrusion.
Thus, in United States v. Wf:s'l'inghousc Electric Corp., 638 F.2d 570, 577-580 (3d Cir. 1980}, the court relied on Whalen
to hold that there was a cosnstitutional right of privacy in employee medical records kept by an employer. but that the
government's interest in investigating dangers 10 the safety of the employees was sulficient reason to compel disclosure of
the records to pernuit their examination by the National Iastitute of Occupational Safety and Health. Similarly, in Fadjo
v. Coon, 633 F.2d 1172, 1175-1176 (Sth Cir. 1981), the court relied largely on the above-cited language from Whalen to
find that an allegation that « state divulged to private partics material that il uncovered in a criminal investigation stated
a cause of action under 42 U.S.C. 5 1983, and that on remand the district court would have to balance the intrusion into
privaty against the government's need for the disclosure. See also, Plante v. Gonzalez, 575 F.2d 1119, 1132, 1134 (5th
Cir, 1978), cert. denied, 439 U.5. 1129. 99 8.Ct. 1047, 39 L Ed 2d 90 (1979) (Whalen v. Roe identified a strand of privacy

called the “right to confidentiality.” A baluncing standard is appropriate in weighing intrusions on this right). >

We do not view the discussion of gonfidentiality in Whalen v. Roe as overruling *1089 Paul v. Davis and creating a
constitutional right to have all government action weighed against the resulting breach of confidentiality. The Supreme
Court's discussion makes reference to only two opinions Griswold v. Connecticut, supra, in which the Court found that
several of the amendments have 4 privacy penumbra, and Stanley v. Georgla, supra, a first amendment case neither of
which support the proposition that there is 4 general right to non-disclosure. Whalen v. Roe, 429 U S. at 599 1,25, 97
S.Ct. at 876 n.25; see id. at 607-609, 97 S.CL. at 880-881 (Stewart, J., concurring). On the lacts before it in Whalen the
Court held that recording the names of persans who obtained certain drugs did not violate any possible constitutional
right to have information kept private. The Courl explicitly refused to address the existence of such a right: *We ... need
not, and do not, decide any question which might be presented by the unwarranted disclosure of accumulated private
data whether intentional or unintentional ....” Id. at 605-606, 97 S.Ct. al 879-880. To assure thal there would be no
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| misunderstanding, Justice Stewart wrote separately to note that the Court’s opinion did not support the proposition
that broad dissemination of the information collected by New York would violate the Constitution. Id. at 608-609, 57
8.Ct. at 881,

Nixon v. Administraior of General Services, supra, is the onlg'f other case in which the Supreme Court has explicitly
mentioned a general right to nondisclosure. The former president challenged on constitutional grounds the Presidential
Recordings and Materials Preservation Act, 58 Stat. 1695, note following 44 US.C. s 2107, which directed the
Administrator of General Services Lo lake custody of presidential tapes and other materials that accumulated during
Mr. Nixon's presidency, to separate the private from the public, and to retain the public. In the course of its opinion
rejecting Mr. Nixon's challenge the Court stated that “one element of privacy has been characterized as the individual
interest in avoiding disclosure of personal matters.” 433 U.S. a1 457,97 S.Ct at 2797,

Like Whalen, Nixon does not overrule Paul v. Davis and creale a gencral constitutional right of nondisclosure ugainst
which povernment action must be weighed. The Court's cite to Whalen was for the apparent purpose of establishing that
Mr. Nixen had an expectation of privacy in his papers that entitled him to fourih amendment protection. The Court did

not purport to establish a constitutional ll'ight to nondisclosure.? Lest there be any doubt about the Court's analysis,
Justiee Stewart concurred with the understanding he expressed in Whalen that the Court was not establishing a general
right to nandisclosure of puvatc information. 433 U.S. at 455 n.18, 97 5.Ct at 2796 n. 18,

bsert a clear indication from the Supreme Court we will not construe isolated statements in Whalen and Nixon more
broadly than their consext allows to recognize a general constitutional right to have disclosure of private information
measured against the need for disclosure. Analytically we are unable to see how such a constitutional right of privacy
can be restricted to anything less than the general “right to be let alone™ that Justice Brandeis called for in Clmstead v.

United States, 277 U.S. 438, 478, 48 S.Ct. 564, 372, 72 L.Bd 944 (1928} *1090 (Brandeis, J., dissenting). 3 “Virtually
every governmental action interferes with personal privacy to some degree.” Katz v. United Stales, 389 U).S. at 350 n.S,
88 5.Ct, at 510 n.5. Courts called upon 1o balance virtually every government action against the corresponding intrusion
on individual privacy may be able to give all privacy interests only cursory protection. The Framers rejected a provision
in the Copstitution under which the Supreme Courl would have réviewed all legislation lor its constitutionality, They
cannot have intended that the federal courts become involved in an inquiry searly as broad balancing almost every act
of government both state and federal, against its intrusion on 4 concept so vague, undefinuble, and all-encompassing
as individual privacy.

Inferring very broad “consfitutional” rights where the Constitution itself does not express them is an activity not
appropriate 1o the judiciary. In this context, we note that of the cases cited holding that there is a constitutional right to
nondisclosure of private information, none cites a constitutional provision in support of its holding, It is understandable,
though rare, to fait to cite a supporting provision of the Constitution when one is dealing with such well-established
rights as those in the first or f()\llth amendiments. It is quite a telling failure when the congtitutional right at issue is not
well-established. ' .
{10] For all of the foregoing reasons we conclude that the Constitution does not encompass a general right to
nondisclosure of private information. We agree with those courts that have restricted the right of privacy to its boundaries
as established in Paul v. Davis, supra, and Roe v, Wade, 410 1.S. at 152, 93 §.Ct. a1 726 those personal rights that can be
deemed “fundamental” o “intphcit in the concept of ordered liberty.” See, e. g.. McEirath v. Califano, 615 F.2d 434, 441
(7th Cir. 1980); United States v. Choale, 576 F.2d 165, 181 (9th Cir.), cert. denied, 439 U.S. 953,99 S,Ct. 350, 58 L.Ed.2d
344 (1978) (“rights under the ninth amendment are only those ‘so basic and fundamental and so deeprooted in our
society” to be truly ‘essential rights,’ and which nevertheless, cannot find direct support elsewhere in the Constitution™)

(citation omitted). 5 The interest asserted by appellant class in nondisclosure of juvenile court recards, like the interest
in pondisclosure at issue in Paul v. Davis, is “far afield” from those privacy rights that are “fundamental” or “implicit
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in the concept of ordered liberty.” The District Court erred in finding that disclosure of juvenile court records to 55

governmental and social agencies violates the Constitution. ’

Our opinjon does not mean that we attach little significance to the right of privacy, or that there is no constitutional
right to nondisclosure of private ipformation.

*1091 (A) controlling principle [or the governance of society (is) that “there are frontiers not artificially drawn, within
which men should be inviclable, these frontiers being defined in terms of rules so long and widely accepted that their
“observancg has entered into the ver y conception of what is a human being.” And it is the idea of the unigueness of the
_human quahtv that makes the concept of privacy so important.

"The University of Ch'cago Magazine, supra, at 12. We agree that “the very notion of the national Constitution is that
there are aspects of individual teliavior that no gevernment, federal or state. could subject to control.” Id. We recognize
the problem that in today's saciely

iiberty is no longer limited by laws alone, but far more frequently by executive orders, by
administrative regulations, by bureaucralic guidelines, by simple exercise of discretion at the lowest
level of the governmental pyramid and even by judicial actions forging major policy determinations
for society without constitutional or legislative authority.

1. at 35, Like the Supreme Court,

. {w)e are not unaware ol the threal to personal privacy implicit in the accumulation of vast amounts
of personal information in computerized data banks or other massive government files. The
collection of taxes, the distribution of welfare and social security benefits, the supervision of public
health, the direction of our Armed F orces, and the enforcement of the criminal laws i} require the
orderly preservation of great quantities of information, much of which is personal in character and
potentially harmful or embarrassing if disclosed.*

Whalen v. Roe, 429 U S. at 605, 97 S.Ct. at 879.

{11]  Our opinion simnply holds that not all rights of privacy or interests in nondisclosure of private information are of
constitutional dimension, so as to require balancing government action against individual privacy. As with the disclosure
in Paul v. Davis, protection of appellants’ privacy rights here must be left o the states or the lepislative process,

The judgment of the District Court is REVERSED.

Al Citations

653 F.2d 1080

Footnotes

I+ . Atissue in Conover was a federal chailenge 1o Philadelphia Juvenile Court intake procedures, procedures that determined
which juveniles would be brought before the court, The Third Circuit reviewed its rules for abstention, among which it included
the following; .
G. Even if a state prosecution is pending, injunctive or declaralory reliel against state ofTicers with respect to violations
of federal constitutional rights not amounting to an injunction which will halt or substantially interfere WLth a pending
prosecution may still be available.
477 F.2d at 1080 {eniphasis added). The court held:
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J. P.v. DeSanti, 853 F.2d 1080 (1981) 2 g’

. o .
Since a remedy with respect to the intake procedures would not necessarily interfere with the adjudication functions of

the Commonwealth’s juvenile court, it 15 therefore not necessarily precluded by Younger v. Harris, supra, or Samuels v,
Mackell, (401 U.S. 66, 91 §.C1. 764, 27 L.Ed.2d 688) supra.
Id. at 1082,

2 In fact, privacy received little artention s a legal category until 1390, when the publication of “Right to Privacy,” 4
Harv.L Rev. 193 (1890) led 1o the creation of the tort right of privacy. Posner, The Uncertain Protection of Privacy by the
Supreme Court, 1979 §.Ce.Rev. 173, 176-177.

3 At least one other court has found a broad vight of privacy, although without relying on Whalen, 1n Doe v. Webster, 606 F.2d
1226, 1238 n.49 (D.C.1979), the appellunt sought to have expunged the record of his conviction which had been set aside under
the Youth Corrections Aet. The court stated that the right to privacy asserted in Utz v. Cuthoane, 320 F.2d 467, 482 n.4]
(D.C.Cir.1975), and based on Roe v. Wade, should encompass a substantial measure of [reedom for the individual to choose
the extent to which the government may divulge criminal information about him, at least where no countervailing government
interest is asserted, The court in Doe v. Webster proceeded, however, to order expungement solely on statutory grounds.

4 ° . Though the Court does not explicitly say so, its analysis of the privicy issue in Nizon ﬁppears to be based on the fourth
amendment’s requirement thal all searches and seizures be reasonable, not on the scope of a general constitutional right to
privacy. 433 U.S. at 455-463, 97 8.CL. 41 2796-2801 . The district court in Nixon concluded that the fourth amendment's warrant
requirement was not applicable to the case, since Congress itself had approved the search and had built judicial safeguards into
the statute. Nixon v. Administrator of General Services, 408 F.Supp. 321, 361 n.56 (I».D.C.1976). The district court proceeded
to find that the search was reasonable under the fourth amendment, and heace that Mr. Nixon's rights of privacy were not

. violated. The Supreme Court agreed that the warrant clause was inapplicable, 433 U.S. at 458 n.21, 97 5.Ct. at 2798 n.21,
- and also agreed that the search was a reasonable intrusion on Mr. Nixon's legitimate expectations of privacy. in an analysis
. stmilar to that vsed by the district court.

5 We are not alone in our inability to limit or define the right of privacy, “The right of pr[vz{cy is undefined, perhaps, because

it is undefinable.” Kurland, The Private T, The Universily ol Chicago Magazine. Autvmn 1976 at 7, 12, When privacy is

. defined as “the claim of individuals ... to determine for themselves when, how, and 10 what extent information about them
is communicated to cthers,” every attempt to imil the right is confounded. Gerety, Redefining Privacy, 12 Harv.Civ.R -
Civ.L.L.Rev. 233, 261-262 (1977). [n fact, “privacy” may not be a meaninglul legal concept. Given its “protean capacily 1o be
all things to all people,” the concept lacks readily apparent limitations of its own, Id. a1 234, “Despite over a decade of privacy
precedent, the right eludes definition and remains analytically unclear.” Eichbaum, Toward an Autonomy-Based Theory of
Ceonstitutional Privacy; Beyond the [deology of Familial Privécy, 14 Harv.Civ.R.-Civ.L.L.Rev. 361 {1979).

6 For cases prior' to Whalen v, Roe to the same effect, see O'Brien v. DiGrazia, 544 F.2d 543 (1st Cir. 1976). cert. denied, 431
U.S. 914,57 8.C1. 2173, 53 L Ed.2d 223 (1977): McNally v. Pulitzer Publishing Co.. 532 F.2d 65, 76-78 (8th Cir.). cert. denied,
423 U8, 835, 97 8.Ct. 150, 50 L.Ed.2d 131 {1976). ' '

7 Our.decision does not teave the privacy rights of appeliant class unprotected. To the contrary, Ohic law provides for the
sealing or expungement of juvenilz court records two yeurs after a disposition. Ohio Rev.Code s 2151.358. The aforementioned
section 2131.14 provides that juvenile court records shall not be made public. We simply hold that the Constitution is not the
source of the protection appellants scek.

I

End of Docnment : @ 207 Thonor destee, Mo clann tr odamal 88 Governssnn ¥oiks.
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. CITIZENS, THEIR—FUNDAMENTAL RIGHTS AND DUTIES

include the feminine gender

N Chapter

'K IJI MUNSHI’S DRAFT SUBMITTED TO THE
. qUB COMMITTEE ON.FUNDAMENTAL RIGHTS

1 Article]

(1), Unless otherwise expressly qualiﬁegl by this Constitution all citizens of the
' Union dre under and by virtue of this Constitution equally entitled to all the nghts and

" subject to nil the duties desctibed in fins Chapter throughout the territories of the.

. Union

I'-_ . ( 2 } In this Chapter ‘sight’ includes 'POWET ‘privilege’ ot 011100011/ and the right

! to enforce the same according to the remedies _mentioned In this Chapter or otherwise,

|

~

(3 ) Fundamental Rights and Duties shall mean the nghts and duties in this

i(4)Al existing law of usage in foree within the terrileiss 6 t’ {ha Uries incobsisié
with the-'F_un-'s‘sf:'.:icntal Rights and Duties shal} be abrogatod “he extent of such L
consistency, nor shill any. such right or duty be taken away, ctridged & moditizd
 save as provided In this Chapter by fegislative action of the Union 0 3 State or

'

* Otherwise

: (5)No restriction On Fundamental Right.v; may be imposed unless in the manner .
. provided by this Chapter and uhless it is general in character and applicable to all

| persons within the same class and must be Tn tbe interest of,

ANNEXURE -

e

A .

. "duty” includes jiability' and ‘obligation 1 and words importing masculine gender only -

. (a) public ordet, morality, or heaith, and general welfare,
(‘6 ) the co-relative duty to respect the rights of others, and

<¢) National Defence



: (1) All persons irrespective of religion, race, colour, caste, language or sex are

equal before the law and are entitled to the same fights, are subject to the same duti€s.

(2) All citizens are entitled to equal opportunities in all spheres, political, econornic,

social and cultural.

" (3) Women citizens are tire equal of men citizens in all spheres of political, eco- nomic,

social and cultural life and are entitled to the same civil rights and arc subject

Article I RIGHT TO BQUALITY. 3’6 |

* to the same civil duties unless where exception is made in such rights or duties by the law

. of the Union on account of sex.,

Union.

f (b)Al persoifs ‘shall have tire right to the enjoyment of equal

- (@) in matters of public employment and office of power and honour;

facilities in public places subject only to such laws as impose limitations on all persons,

irrespective of religion, race, colour, caste cr language.

(5) All citizens are entitled to equal opportunity — -

: (b) in the exercise of trade, profession or calling; and

: (c) in the exercise of franchise according to the law of the Union; and no citizen shail be

R

denied the right on ground of religion, race, colour,

icaste or language.

(6) All citizens of the Union have the right to reside in any part of the territories of the
Union that they choose, to settle there, acquire property, and pursue any feans of tawful
occupation, subject 'only to the réstrictions imposed by the law of the Union.

(7) Every citizen has the right to emigrate to countries outside the Union and the right to

expatriation.

1 1

! (8) All citizens within and without the territories of the Union are

N (4) (a) Untouchability is abolished an_d the practice thereof is punishable by the law of the



. entitled to the protection of the Union.

i
v

i

' (10) No person shall be deni¢d equal protection of the laws within the -

]

(9) No citizen may be handed over to 2 foreign government for trial or

J—— S P PPPRE T CE LS

punishment.

L] N ‘ 4

territories of the Union,

1

 Article IV.

- NATIONAL LANGUAGE.

(1) Hindustani, including Hindi and Urdu shail be the national language of the

Union written at thé choice of a citizen in the Nagari or Persian characters.

(2) Tt shal! be competent to the Union by léw fo declare that all official or educational

' medium in any State or a part thereof shall be Hindustani in addition to any other

language.

: Article V

RIGHTS TO FREEDOM.

- (1 yEvery citizen within the limits of the law of the Union and in

+ accordance therewith has :

| {a) the right of free expression of opinion;

L}

* (b) the right of free association and combination,

( ¢ ) the light to assemble peacefully and without arms,

i (d) the right to personal liberty,

. (o) the right to be informed within twenty four hours of his deprivation of liberty by what

 guthority and on what grounds he is being so depﬂved,
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() the right to the inviolability of his home,
| violability of his home,

" (g) the right to the secrecy of his correspondence,

————

(h) the right to mamtam his person secure by the law of the Union from

explortatmn In any manner contrary te law or public 'luthorltv and

(i) the right of f*c movement and trade within the territories of thie Union

. (2) The Press shali be free subject to such restrictions iraposed by the law of the Union as -
int Tts opinion may be necessary in the interest of public

order or morality

(3) The conduct of research and/or the publication of the results thereof
 shall be free subject to the restrictions imposed by the law of the Union in the interests of

 a fair return to those responsible for the results and of national defence

{4) No person shall be deprived of his life, liberty or property without due process of law

|

" . (5)Every citizeh has the right to choose the government and legislators of the Union and

his State on the footing of equality in accordance with the

! .Jaw of the Union or the Unit as the case may be in free secret and periodic elections
~ Article VI
' THE RIGHT TO RELIGIOUS AND CULTURAL FREEDOM

') All citizens are equally entitled to freedom of conscience and to the

right freely to profess and practise religion in a manner compatible with public order,
: mamlity and health '

i ‘ - I

i
Provided that the economic, financial or political activities associated

"~ with religious wogship shall not be deemed to be included in the ri ght to

~ profess or practise religion

I '
'.

(2) All citizens are cnutlcd to cultural freadom to u.e use of their - .



script of his choilcf: ,I

~ {(3) Citizens belonging to natienal minorities In a State whether based on

o which he is not a member
N - | . |
: (5) Religious Instruction shall not be compulsory for a member of a

, mother tongue and the seri pt thereof and to adopt, study or use any other language and

(]_

religion or language have equal rights with other citizens in forming
controlling and administering at their own expense, charitable, religious and social
institutions, schools and other educational establishments with the free use of their

language and practice of their religion

(4) No person may be compelled to pay taxes the pljpceeds of which are

- specifically appropriated in payment of religious requirements of any community of

community which does not profess such religion

.(«I) Nb person under the age of ei ghteen shall be free to change his j [

religious persuasion without the pertnission of his parent or guardian

(7) Conversion front one religion to another brought about by coercion,

1 undue influence or the oﬁeriné of material inducement Is prohibited and is punishable by |

g the law of the Union

(8) It shall be the duty of every Unit to provide. In the public

' educational system towns and districts in which a considerable propomon

" of citizens of other than the language of the Unit are residents, adequate facilities for '

ensuring that i m the primary schools the instruction shall

be given to thP ch 1ldrcn of such citizens through the medium of their own language

Nothing in this clause shall be deemed to prevent the Unit from making the teaching of °
the National Language in the varient and script of the choice

‘of the pupil obligatory in the schools.

© (9) No legislation providing State-aid for schools shall disérimingté-

against schools under the management of minorities whether based on

religion or language.

. ('10 ) Every monument of attistic or historic interest . or place of



. L]

B

" nafurpl 1nterest throughout the Umon is guaranteed immunity, from spoilation,

destructlon removal, disposal or export except under 2 law of the

and shall be preservcd and mamtamed according to the law of the Union.

Umon,

ot
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84 ~ FRAMING OF INDIA'S CONSTITUTION

report shall be referred to the Federal Court for decision and the
decision on such reports taken by the Federal Court shall be
binding on the Cabinet concerned. (See Sapru Congiliation Committce
Report, p. 259 onward.). ' '

() Ambedkar's Memorandum and Draft Articles on the’Rights

" of States and Minorities
. March 24, 1947 )

PROTOSED PREAMBLE

We the people of the territories of British India distributed into adminis-

o tive tinits called Provinces and Centrally Administered Areas and of the
territories of the Indian States with a view 10 form a more perfect union
of these territories do— - '
ordain that the Provinces and the Centrally Administered Areas (lo be here-
. after designated as States) ‘and the Indian States-shall be joined together into
a Body Politic for legislative, exccutive- and administrative purposes under
the style The United States of Indin and that the union so formed shall be
indissoluble, and that with a view:
(i) to sccure the blessings both of self-govcfnmcmand good government
throughout the United States of Indiato ourselves and to our posterity,
"{i1) to maintain the right of cvery subject.to life, liberty and pursuit of
happiness and to free speech and free exercise of religion,
(iti) to remove social, political and £CORDMIC inequality by providing
*  better opportunitics to the submerged classes,

(iv) to make it possible for every sublect to enjoy freedom’ from want

and freedom from fear, and - - .
(v) to provide against internal disorder and external aggression,
ostublish this Constitution for the United States of [ndia. -

ARTICLE 1—SECTION I

Admission of Indian States into the Union
: . Clause- |

The United States of India may, on application and on fulfilment of the
terms prescribed by an enabling Act of the Union Legislature laying down
the form of the Constitution admit an Indian State into the Union provided
th Indian State sceking admission is a Qualified State.

For the purposcs of this clause a- list of Qualified Indian States shall be
- drawn up. A State shall not be deemzd 1o be u Qualified State unless it is
~proved that it is of 1 standard size prescribed by the Union Legislature
and is cndowed with natural resources capable of supporting a decent
wtandard of living for its people and cati, by reason of its revenues and

e . AR S
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' SUB-COMMITTER ON FUNDAMENTAL RIGHTS 85

- -+ population’ function as an autonomous State, protect itself against external
" pggression, maintain law and order agaifist internal distorbance and
guasantee, to its subjects minimum standards” of administration and welfare
* which are expected from a modefn State: -

: Clause 2

o The: tg;_rj__lgg_.-__‘of- an Indian -State which is a Qualified State but which

has not entered the Union and the territory of the Indian States which are
disqualified shall be treated as incorporated territories of the United States
“of India.and -shall at all times form integral parts thereof and shall bz

subjegt to"sich parts of the Constitution of the United States of Tndia as

© gy b preséribed by the Union Legisiature.

Clause 3

s i Nruny

- S i R
]

R

il ;b,éiﬁifé:rin;ea;_‘é‘j"'-"'éféﬁiédf{i?ithin".i_ts_."jil_fis_'dii:tiqn_ nor any new State shall

_ _T}Eﬂ?“ﬁﬂi{“ﬁ_d’“;‘stﬂl-es"_Of‘f"I'l}d‘iﬂ"Shﬂ“ ‘have power 1o reform, rearrange, redis-
A"'ri_ti__i_i}'é'f_iﬁ'ﬁd'"iﬁiﬁlﬁahiat'e ihe. terfitories of Disqualified Indian States intp
- ;;:_g‘itg;ble"Admi:_\_j.ggpa_!__iyc_lU,nits_ for admission into the Union as States of the

com _ - Clause 4 :
. ~After a-State has been admitted into the Union as a State no new Statz

. b forraed by the-junction of. two or more States or parts_of States without

theconsentoftheLegnlatures of the States concérned as well as of the
Unien Tesiatire. o | .

 ARTICLE I—~SECTION 1!

o . Clause 1 _
_ ... The United States of India may admit into the Union any territory which

forms 3 natural ‘part-of -India or which is on the border of India on terms.
] ..and conditions mutually agreed upon. Provided that the terms shall not
: be incopsistent with the Constitution of the United States of India aud the
. ; :__g’__dmiss.ion is recommended by the Legislatures of one half of the States
i ppsing the United States. of .India in the form of a resolution.
3 e Clause 2
4 -z The United States .of India may acquire territory and: may teeat i as
j _unincarporated territory. The provisions of the Constitution of the Uniled
5 ToSigtes-of Tndia shall not apply to the unincorporated territory unless a pro-
- yiioh to the contrary is made by the Legislature of the United States of
o , _
. ARTICLE 1t—SECTION I
1 S . Fundamental Rights of Citizens )
e “T"The Constitution of the United States of India shall recognize the
_5 following 2 fundamental rights of citizenship: | -
)]




86 _ FRAMING OF INDIA'S CONSTITUTION

1. Al persons born or naturalized within its feriitories are citizens of the
United States of India and of the State wherein they reside, Any privilege
or disahilily arising out of rank, birth, person, family, religion or religious

~ uiage and custom is abolished.

2. No State shall make or enforce any law or custom which shall abridge
the privileges or. immunities of citizens ; nor shall any State deprive any

“person of life, liberty and property without due process of law; nor deny

to-any person within its jurisdiction equal protection of law. ‘

3, All citizens are  equal hefore the law and possess equal civic rights.
Any existing enactment, regulation, judgment, order, custom Or interpretation
of law by which any penalty, disadvantage or disability is imposed upon ot

“any discrimiation is made against any citizen shall, as from the day on

which this Constitution ‘comes into operation, cease 10 have any effect.
4. Whoever . defiies to any person, eXcept for reasons by law applicable

to persons of all classes and regardless of theif social status, the full enjoy-

ment of any of the accommodations, advantages, facilities, privileges of inns,
educational institutions, roads, paths, streets, tanks, wells and other watering
places, public conveyances on Jand, air or water, theatres or other places
of public amusement, resori or convenience, where they are dedicated to or
maintained or licensed for the use of public, " shall be guilty of an
offence. ' '

‘5. All citizens shall have equal access 40 all institutions, conveniences
and amenities maintained by or for the public.

6. No citizen shall be disqualified to hold any public office or exercise
any trade or calling by reason of his or her religion, caste, creed, sex of

- gocial status,

7. (i) Every citizen has the right to reside in any part of India. No
1aw shall be made abridging the right of a citizen to reside except for con-
sideration of public order and morality. ‘

(if) Every citizen has the right to seftle in any part of India, subject to
the production of 2 certificate of citizenship from the State of his origin.
The permisdion {o setile shall not be refused or withdrawn except on
grounds specified in sub-clause (iv) of this clause. - >

(i) The State in which a citizen wishes' 10 settle may not impose any

special charge upon him in respect of such settlement other than the charge

imposed upon its own inhabitants. The maximum fees chargeable in respect

of permits for settlement chall be determined by laws made by the Union

Legislature.
(iv) The permission io settle may he refused or withdrawn by a State
from persons : _
(a) who have been habitual criminals ;
(b) whose intention to settle is to alter the communal balance of the
State ; ' , '
(c) who cannot prove 10 the satisfaction of the State in which ‘they




oy

~wish. to settle ‘that -thiey have an assured means of subsistence and
~ who are likely to becore or have become a permacent burden upon
public charity ; - "
(d) whose State of origin refuses to provide adequate assistance for
~ them when requested to do so.
~ (v) Permission to settle may be made conditional upon the applicant
~ing capable of work and not having beed a permaient charge upon public
charity in the place of his origin, and'a’ble to give security against unemploy-
ment. SR _ '
(vi) Every expulsion must be confirmed by the Union Government.
- {vii) The -Union Legisiature shall define the difference betweern scttle-
*ment "and residence and at the samg time prescribe regulations governing
the political.‘..a,n_d_._;:ixil....xight,s..__of persons during their residence.

0 e O =

[

I

C o
{

" 8. The Union Government shall guarantee protection against persecution
of a community as well as against internal disorder or violence arising in
any part of India. ' . :
9, Subjecting a person to forced labour or to involuntary servitude shall
be an offence. - |

... <10.<The right of the people to be secure in their persons, houses, papers

and effects against unreasonable searches and geizures, shall not be violdted,

- and-no-warrants-shall issue, but upon probable cause, su_pported by oath -

' "6r'-'aﬁnﬂation-; and. particularly describing the place to be- searched, and
the persons or things to be seized.
- 11. The right of a citizen to vote shall not be denied or abridged on any
scount other than immaturity, imprisonment and insanity. |

‘and morality.
13: No Bill of attainder or ex pést facto law shall be passed.
14, The State shall guacantee to every Indian citizen liberty of conscience
and the fres exercise of his religion including the right to profess, to preach
and o convert within limits compatible with public vrder and morality.

15, "No person stiall be compelled to become 2 member of any religious

entitled to determins the religions education of children up to the age of

‘gixietn years. - .
-16. No person shall incur any_ penalties of any kind whats$oever by rea-
son of his _caste, creed or religion nor shall any person be permitied 10

refuse to fulfil any obligation of citizenship on the ground of caste, creed
A | e
17. The State shall not recognize any religion as State religion.
18, Persons foilowing a religion shall be guaranteed freedom of association
wnd shall have, if they so desire, the right to call upon the State to

. SUR-COMMITTZE ON FUNDAMENTAL RIGHTS '3}%

12. No law shall be made abridging the freedom of speech, of the press, .
of association and of assembly except for consideration of public order

association, submit to any celigious instruction or perform, any act of relie ’
glon. Subject to the foregoing provision, parents and guardians shail be’

{
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- pass Jepislation in terms approved by them making lhém into .2 body

' require it,

_provisions_as.require_ legislation for that purpose and to prescribe punish-

8 FRAMING OF INDIA'S CONSTITUTION

COrporate. . . . .

19, Every religious association shall be free to-regulate and administer.
its affairs, within the limils of the laws applicable to all. ' _

20, Religious associations shall be entitled to levy contributions on their
memmbers who are willing to pay them if their law of incorperation permits
them to do so. No person may be compelled to pay taxes the proceeds
of which are specifically appropriated for the use of any religious commu-
pity of which he s not member. , B

21. All offences under this section shall be deemed 1o be cognizable
offences. The Union Legistature shall make laws 1o give effect 1o such

ment for those acls which are declared to be offences.

ARTICLE 11—SECTION i

Remedies against invasion of Fundamental Riphts

The Ubited States of India shall provide : -

. Clause 1

(1) That the judicial power of India shall be vested In' 4 Supreme Court,
~(2) The Supreme Court shall have the power of superinteagence over all
other courts ot officers exercising the powers of a court, whether or not
such courts ot officers are subject to its appellate or revisional jurisdiction.

(3) The Supréme Court shall have the power on the application of an
aggrieved. parly to issue what are called prerogative writs such as habeas .
corpus, quo wieranto, prohibition, certiorari and mandamus, ete. For
purposes of such writs the Supreme Court shall be a court of general .
jurisdiction throughout India, _ .

{4} The right to apply for a writ shall not be abridged or suspended
gnless when in cases of rebellicet or “invasion the public safety may

_ Clause 2 :

That the authority of the Legislature and the Executive of the Union as
well as of every State throughout India shall be subject to the following
timitations \

1t shall not be compzient for any Legislature or Exccutive in India 10
pass a law or issue an drder, rule or regulation 50 as to violute the follow-
"ing rights of the subjects of the State : . o

(1) to make and enforce contracts, to sue, be partics, and give evidence,
to inherit, purchase, lease, selt, hold and eonvey real and personal property;

(2) to be eligible for entry into (he civil and military employ and to all
educationu! institutions except for such conditions and limitatfons as may
be necessary to provide for the due and adequate representation of ail
classes of the subjects of the State; B
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(3) to be entitled to the full and equal enjoyment of the accommodations,
advantages, “facilities, educational institutiops, privileges of inns, rivers,
streams, wells, tanks, roads, paths, sirezts, public conveyances on land, air
and water, theatres and other places of public ‘resort or amuseraent except
for such conditions and limitations applicable alike to all subjects of every

* yace, ‘clags, caste, colour or creed; . -
(4) to be’ deenied fit for and capable of sharing without distinction the
bencfits of any religious or charitable trust dedicated to ot created, main:

tained or licensed for the general public or for persons of the same faith
-~ and ‘religion ; o |

“(8y 16" claim full and equal benefit of all laws. and  proceedings for the
security of persons. and property as is enjoyed by other subjects regardless

SUB-COMMITTEE ON FUNDAMENTAL RIGHTS

of any usage of custom. of Usage Of custom based on religion and be- sub-
sect 10, Jike punishment, paies and penalties and to none other.
L ~ Clause 3 _
(1) Discrimination against, citizens by Government  ofticers in  public
admisistralion, or, by private employers in factories and commercial Con-
~gatns- o the -ground-of: race -or creed or social status ‘shall be treated s
~an offence. The jurisdiction to try such cases shall be vested in a tribugal
157 b emated: for-the purpose.
{2y ThierUn '-’3'E'egis;1at.ure"shall" have the right as well as the obligation
o give ‘effect-to this provision by appropriate legislation.
e - Cluse 4 -
. Thé"Uh{iiéd'Stalé'é of India shall declare as a part of the law of its Con-
sitution ¢t ;
(1) That industrics which are key industries or which may be declared
o be key industrics shall be ownéd and run by the State;

(2) That industries which are not key industries but which-are basic
industciés shall be awned by the State and shall be run by the State or by
corporations established by the, State ; ‘

(3) That insurance shall be a monopoly of the State and that the State
sfiall ‘compe] cvery adult citizen to take out a life insurance policy commen-
surate with his wages as may_ be ,prescribed by the Legislature ;

(4) That agricuiture shall be 2 State industry g

(5) That the. Statc shall acquire the . subsisting rights in such industries,
insurance and -agricultural fand held by private individuals, whether as
owners, tenants or morlgagees and pay them compensation in the form of
debenture equal to the valug of his or her right in the land, Provided that

“in reckoning the value of lund, plant or sc“cufily 110 account shall be taken

" of any 1ise thetein due to emergency, of any potential or unearned value or
2. any value for ‘compulsory acquisition ;

S (6) The Stale shall determing how and when the debenture holder shall
3 be entitled to claim cash paymeat : ..

L (T The “obenture shall be mransferable and inheritable properly but
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neither the debenture holder nor the transferce from the original holder nor
“his heir shall be entitled to claim the return of the land or interest in any

industrial concern acquired by the State or be ent 1tled~ to deal with it in 9
" any way; .
' (8) The, debenture holder shall be entitled to interest on his debenture t
~ at such rate as may be defined by law, to be paid by the State_in cash or ¢
in kind as the State may deem fit; !
(9) Agricultvral industry shall be organized on the following bas1s t
(i) The State shall divide the Jand acquited into farms of standard b
size and let out the farmg for cultivation to residents of the village -
as tenants {made up of group of families) to cultivate on" the follow- "
------------- ¥ ng~-c0pdxtxors ,

{a) The farm shall be cultivated as a collective farm

{b) The farm shall be cultivated in accordance wlth rules and
directions issued by Government ;

(c) The tenants shall share among themselves in the manner pre-
scribed the produce of the farm Jeft after the payment of charges
properly leviable on the farm |

(i) The land shall be et out to villagers without distinction of caste or
creed and in such manner that there will be no landlord, no tenant
and no landless Jabourer ;

(iii) Tt shall be the obligation of the State 1o finance the cultivation
of the collective farms by the supply of water, draft dnimals, imple-
ments, manure, seeds, ete.

(iv) The State shall be entitled to—

. (a) to levy the following charges on the produce of the farm
(i) a portion for Iand revenue ;

(ii) a portion to pay the débenture holders ; and :
{iif) a portion to pay for the use of capital goods supphecl and

(b} to prescribe penalties against tenants who break the conditions of
tenansy or wilfully neglect to make the best use of the means of
cultivation offersd by the State or otherwise act pre;udmally to the
scheme of collective farming ;

(10) The scheme shall be brought into operation as early as possible bui
in ho case shall the period éxtend beyond the tenth year from the date of
the Constitution coming into operation.

ARTICLE 1I—SECTION IiI

Provisions for the protection of minorities
The Constitution of the Umted States of India shall provide :
. Clause 1
(1) That the Exeeu!ivernlon or State—shall be non-Parliamentary in
the sense that 1t shall ot be removable before the term of the Legislature,
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(2) Members of the Exccutive it they are not members of the Legisia-
ture shall have the right to atin-the Legistature, speak, vote and answer
questions: o o .

(3) The; Prime Minister shall be elected by the whole House by single
transferable vote. - '

- .(4).The.representatives, of the different minorities in the Cabinet shall be
elected by members of each minerity community in the Legislature by single
- transferable vote. : o .

(5) The representatives of the majority community in the Executive shall
be elected by the whole House by single iransferable vote.

_(6)-A member of the Cabinet may resign his post on a cemsure motion

of otherwise bt shall not be liable to be removed except on impeachment

by The Huse on the ground of corruption or treason.
R . Clause 2

(1) That there shall be appointed an Officer to be called the Superinten-
~ dent of Minority Affairs, . S

(2) His status shall be similar to that of the Auditor-Genesal appointed
under section 166 of the Government of India Act of 1933 and removable
in like manner and on the like grounds as 2 judge of the Supreme Coust.

(3). 1t shall be the duty of the Superintendent to prepare annual report
on the treatmént of minorities by the public, as well as by the Governments,
Union and State, and of any transgressions of safeguards or any miscartiage

of justice due to communa! bias by Governments of their officers.

(4) The annual report of the Superintendent .shall be placed on the
Table of the Legislatures, Union and Statt, and the Governments, Union
and State, shall be bound to provide tipe for the discussion of the
‘report. . _

. Clause 3 . .

(1) The social boycott, promoting or instigating a social boycott or threat-
ening & social boycott as defined below shall be- declared to be ao
offence. ' . .

. .().-Baycott Defined —A person shall be deemed to boycott another who—

(@) refuses to let or use or oCGUpy any house or land, or to deal with,

" work for hire, or do business with another person, or to render to

him .o receive from him any service, or refuses to do any of the said
*hings on the terms on which such things should commonly be done

. jn the. ordinary course of business. or S

(b) abstains frem such social, professional or business relations as he

would, having regerd te such existing customs in the community

- -which are not inconsistent with any Enndamental right or other rights

of citizenship declared in the Constitution; ordinarily maintain with
such person, Or ' S

(¢) in any way injures, aunoys or interferes with such other person in

the éxercise of his lawful rights. -
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(i) Offence of boycotting—Whozver, in consequence of any person having
done any. act which he was legally entitled to do or of his having omit-
ted to do any act which he was legally entitled to omit to do, or with
intent to cause any person to do any act which he is not legally bound to
do or to omit to-do any act which he is legally entitled to.do, o with

'intent to cause harm to such person in body, mind, reputation or property,
“or in his business or means of fiving, boycotls such person or any person

in whom such person is interested; shall be guilty of -the offence of boy-
cotting: o ' | S :

Provided that 1o offence shall be decmed to have been committed under
this section, if the court is satisfied that the accused person has not acted
at the instigation of or in collusion with any other person or in pursuance

of 20y CORSPiTacy Of Of iy agreement or combination to "boycott.
(ili) Offence of instigating or promoting a boycott~-Whoever—
(@) publicly makes or publishes or circulates a proposal for, or
(b) makes, publishes or circulates any statement, rumour or report
with intent to, or which he has reason (o believe to be likely to
cause, or ‘

(c} in any other way instigdtes or pro‘motes the Doyeotting of any

person o class of persons,
shall be guilty of the offence of instigating or promoting a boycott,
Explanation—An offence under this clause shall be deemed to have been

committed although the person affected or Lkely to be affected by any

action of the nature referred to herein is not designated by name or class
but only by his acting or abstaining from acting in-some specified manner,
(iv) Offence of threatening a boycoft—Whoever, in consequence of any

person having done .any act which-he was legally entitled to do or of his -

Having omitted to do any act which he was legally entitled to omit to do,
or with intent to cause any person to do any act which he is not legally

‘bound to 4o, or to emit to do any act which hé is legally entitled to do,
. threatens to cause such person or any person in whom duch person is

intetested, to be boycotted shall be guilty of the offence threatening a boy-
cott. o :

Exception—1t is not boycott—

. {i) to do any act in furtherance of a bona fide labour dispuie ;

(ii) to do any act in the ordinary course of business competition.

(2) All these offences shall be deemed to be cognizable offences. The
Union Legislature shall make laws prescribing punishment for these
offerices. ‘ '

That the power of the Central and Provincial Governments to make
grants for any .purpdse, notwithstanding that the purpose is not one for
which the Union or State Legislature as the case may be may make laws,
shall not be abridged or taken away. -

Y
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A " SUB-COMMITTEE ON FUNDAMENTAL RIGHTS
| % . ARTICLE JI—SECTION 1V
- A Safeguards for the Scheduled Castes
gi 3 | Part 1. Guarantees ‘
E - The Constitution of .the United States of India shall guarantee fo the
g ‘Schieduled Castes the Tollowing rights: |
i S Clause 1
- : .- Right to Representation'in the- Legislature :
2 (1) Quantum of Representation.—(a) (i) The Scheduled Castes shall have
@ ; " minimum representation in the Legislature—Uniof and State—and if there
A be.a ‘group Constitution then in the group Lesislature equal to the ratio
*11 of their population-to-the total population, provided that no cther minority
E A is -allowed to claim more representation than what is due to it on the basis
2 of its population, ‘ S
gf (i) The Scheduled Castes of Sind and the N.W.F. Province shall be given
; their due share of representation. - '

majority to reasonable dimensions shall come out of the share of the major-
‘ ity, In no case shall it be at the cost of another minority community.
g (iy) Weightage carved out from the share of majority shall not be assigned
' to-one community only, But the same shall be dividad among all minority

communities equally or in inverse proportion to their

(1) economic position, v

(2) social status, and |

{3) educational advance. -

{&) There should be no ‘representation to special interssis, But if -the
same is allowed it mist be taken out of the share of representation given -
.- to that community to which the special interest belongs. |
T (2) Method of Election— :

N o (A} For Legislative Bodies

1 (@) The system of election introduced by the Poona Pact shall be
b abdlighed” "~ .

() In its place, the.system of Separate Electorates shall be substitute.

(c) Franchise shall be adult franchise. '

“(d) The system of voting shall be cumulativé,
. {(B) For Local Bodies

- - - The principles for determining the quantum of representation and the
% method of election for municipalities and local boards shall be the same
. as that.adopted for the Union and State Legislatures. *

P i Clause 2

_ Right to Representation in the Exccutive

i (1) The Schigduled Castes shall have minimum representation in the Exe-
| cutive—Union and State—and if there be a group Comstitution then in

the group Executive equal to the ratic of their population to the total

1 | (i) Weightage where it bacomes necessary to reduce a huge communal

) ToN
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“population provided that no minority community is allowed to claim more u’
than its population ratio. _ |
{2) Weightage where it becomes necessary to reduce a huge majority 10
reasonable dimensions shall come out of the share of the majority com-
munity. In no case shall it be at the cost of another minotity community.
(3) Weightage carved out from the share of the ‘majority shall not be
assigned to oncé community only. But the same shiall be divided ameng all
minorities equally or in inverse proportion to :
i) their economic' position,
i) social status, and -
(iij) educational advance. .
Clause 3

““Right to Representation in the Services

(a) The quantum of representation of the Scheduled Castes in the
Services shall be as follows : S .

(i) In the Union Services—1n proportion to the ratio of their popula-
tion to the total populatioi ia India or British India as the case may
be. ' * . ‘

(ii) In the State and Group Seryices—In  proportion to their popula- .
tion in the State of Union. "
(1) I the Municipal and Local Board Services.—In proportion 10
their population in the Municipal and Local Boatd areas: - =-—-—-—rmmme

Provided thut no fainority community is allowed to claim more than its
population ratio of represchtation in the services. .

(h) Their right to representation in the Services shall not be curtailed
eseept by Iconditions relating to  minimum qualifications, education, age,
cle. ’ ‘ .

(¢} The conditions 'prcscribcd' for entry 'in services shall not abrogate
any of the concessions given 10 the Scheduled Castes by the Government |
of India in their Resolutions of 1942 and 1943,

() The method of filling up the vacancies shall conform to the rules
prescribed in the Government of India Resolutions of 1942 and 1946.

(¢} On every Public' Scrvices Commission or commities constituted
for filling vacangies. the Scheduled Castes shall have at ‘Joast one
representative. . ‘
part 11. Special Responsibilities ,

. That the United. States of lndia shalt underlake the following special

 responsibilities for the betterment of the Scheditled Castes © ~ -
S Clause 1

R (1) Governmenis--Union and State—shall be required to assurme finan-

-~ _cial responsibility for the higher education of the Scheduled Castes and shall

be required to make adequate provisions in their budgets. Such provisions

Jhall form the first charge on the Education Budget of the Union and. State

Goveraments. )
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(2) The responsibility for finding money for secondary and coliege educa-
tion of the Scheduled Castes in India shall be upon the State Goveraments
and the different States shall make a_provision .in their annual ‘budgets for
the said purpose in proportion to the population of the Scheduled Castes

4. o the-total budget of the States.

(3) The “tesgonsibility for finding money for foreign education of the
Scheduled Castes shall be the responsibility of the Union Government and
the-.U:;'on‘.Govemm?cnt shall make a provision of rupees ten lakhs per year
in its annual budget in that behalf. ' ,
(4) Thiese special . grants shall be without prejudice to the right of the
. Gefieduléd Castes to share in the expenditure incurred by the State Govern-
_ment for the advancement of primary education for the people of the State.

N Clause 2 |
" 1. The following provision shall be made in the constitution of the Union
Governinent : ' .

(i) There shall be a Settlement Comraission .under the new Constitu-
tion to hold_uncultivated lands belonging to the State in trust for
settlement -of the Scheduled Castes in separate villages.

(i) The Union Government shall set -apart annually a fund of Rs. §

- - crores for the purpose of promoting the scheme of settlement.

(iii) That the commission shall have the power 1o purchase any land . -

offered for sale and use it for the said purpose. ‘
2. The Union Government shall from time to time pass such legislation
" as may be necessary for the commission to catry out its functions,
' Part TIL Sanction for Safeguards and Amendment of Safeguards

o " Clause 1

The Constitution of the United States of Tndia shail provide that—

The United States of India undertakes to give the safeguards contained
in Article TI, Section IV a place in the Constitution and make them a part
of the Constitutional Law of India.

- o Clause 2

The provisions for the Scheduled Castes shall not be altered, amended or
‘abrogated except in the following manner : : .

Any amendment or abrogation of Section IV of Article II or any part
thicreof relating to the Scheduled Castes shall only be made by a resdlution
‘'passed in the manner prescribed below by the more popular chamber of
the Union Legislature.

(iy Any proposal for amendment o abrogation shall be initlated in the

- form of & resclution in the more popular chamber of the Union Legislature.

(i) No such'resolution shall be moved—

(a) unless 25 years. have elapsed after the Constitution has come into
| operation and has been worked ; and | o
" {b) unless .six months’ notice has been given to the House by the
“mover of his intention to move such a resolution.
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(iii) On the passing of such 2 €

and a new eloction held. [ : |

(iy) The original resolution in the form in which it was passed by the

previous Legislature shall e moved afresh in the same House of the newly

clected Union Legislature.

. (v) The resolution. shall not be deemed to have been carried unless it

i passed by a majority of two-thirds of the members of the House and

also two-thirds of members of the Scheduled Castes who have been returned
through sepuratc electorates. | o

Part 1V. Protection of Scheduled Castes in the Indian States
The Constitution of the United States of India shall provide that the
wimission-of_ the Indian Stales into the Union shall be subject 10 the

solution, the Legislature shall be dissolved

following condition: . f _
" All provisions relating 10 the Scheduled Castes contained 18

Section IV of Articlé 11 of the Constitution of the United States of India
<hall be extended to the Scheduled Castes in the Indian States. Such
a provision in the Constitution of an Indian State shell be 2 condition

precedent for its admission into the Union.
~ Part V. Interpretation
I-For the purposes of Article 11 the Scheduled Castes, as defined
in the Government of Inidia- Scheduled Caste Order, 1936, issue under the
Government of India Act, 1935, shall be deemed to be a minority. :
11—For the purposes of Article I] a caste which is 2 Scheduled
Caste in one State shall be treated as Scheduled Caste in all States of

the Union.

APPENDIX 1
_f'_‘_iI‘LANATO‘RY NOTES -

: _ Preamble

The Preamble gives constitutional shape and form 10 the Resolution on Objec
tives passed by the Constitutent Assembly on Wednesday the 22nd January 1947,

' : Anticle 1—Section I
Clavses 1—4 :

The admission of the six hundred and odd Indian States into the Union raises
many diicult questicns. The most difficult of them is the one which relates to
‘heir admission into the Unicn. Every Indian State is claiming 10 be 2 Sovereign
State and is demanding o e edmitted into the Union in its own right. The
indian States fall intp different classes from the view of size, population, revenue
ahd resources. It is obvious that every State admitied into the Union as a State
must have the capasity to bear the burden of modern admisistration to matutain

© peace within its own borders and to possess the resources necessary for the £cono-
mic advancement of its people. Otherwise, the United States of India is likely to
" be encumbered with a’large’ number of weak States which, instead of being 2
_ help to the Central Government, will be a burden upon it. The Union Govern-
ment with such smal and weak States as its units will never be able to pull ils
_full weight in an emergency. ‘1t is therclore cbvious that it would be a grave danger.
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: in"pg_r'tic':u_'lar. of the Scheduled Castes and. the aboriginal tribes” should be
enclosed in brackets; The expression “Scheduled Castes” which hag reference

to the Géycrnment of India Act 1935 may be amended at a ‘subsequent

‘stage.
" (1v) DRAFT.RERORT OF THE SUB-COMMITTEE
| April 3,'1047
: Council House,
New Delhi, the 3rd April 1947.
To . . o
~ The Chairman, -

 We, the undersigned, members of the Sub-Commitice on Fundamental .
Rights appointed by the Advisory Committee on the 27h February 1947
_._hév.e_.anSiﬂﬁtcd_'the_,,mgtte_r' referred to us and have now the honour to submit

"~ Advisory Comitiftee on- Minorities,
~ Fundamental Rights, etc.

this -ouf teport.’

2. We.recommend (sat provisions on the lines s¢t out n the Annexure be
' ""_i“ﬁ",&-,’éf‘fr_’ﬁ_‘b_’féféﬂ':iii""ih‘é_”néw Constitufion so as to be binding upon all authorities,

whether of the Union or the upils.
3. We have attempted o divide fundamental rights into twa classes —_
- (1) Justiciable rights, that is to say, rights which can be normially
enforced by legal action, and | :
(2) Non-justiciable rights, that s to say, those which are not pormally
either capable of, or suitable for, enforcement by Jegal action.

: Typicﬁl of thé former is the right which requires that the State shall not

deptive a citizen of his liberty without due process of law. It is obvious

ot if this right is infringed, the citizen can dnd should have redress in a

court of Taw, for it is possible for the court {0 find in a given casc whether

 the right has been infringed or not. Typical of the latter s the right which

requires the State to endeavour to ‘secure 2 decent standard of life for all
workers. ~Obviously, it is as impossible for a worker to prove, as for a
court fo find, that a general right of this kind has. been infringed in a given

case. We have, accordingly, put justiciable rights and’ non-justiciable rights
izt separate chapters and have made it clear that the latter are intended 10

 be directions for the general guidance of the State and are not coguizable
by any court - o

{We have, gic.)



ANNEXURE

FUNDAMENTAL RIGHTS

Chapter 1
Justiciusle Rights
Definitions
1. In this and the next chapter, unless the context otherwise requires :—
() “The State” includes the legistatures and the govérnmetts of the Union and
" the units and all local or other authorities within the territories of the
Usion. . . )
(i) “The Union" means the Union of Indpa.
(i) “The law of the Union” includes any law made by the Union Legistature
and any exlstmg Indian law as'in forcc w1thm the Union or any part

“thieéof, :
Application of laws :
2, Any law o usage in force within the territories of the Union immediately

- before the commencement of this Constitution and any law which ‘may hereafter

Chapter

be made by the State inconsistent with thé provisions of this e
Constitution

I be
vpid to the extent of such inconsistency.

szenship
3, Every person-born or naturalized in the Union and subject to the jurisdiction

jhereof shall be a citizen of the Union. Further provisions govemning the accrual,

acquisition and tcrmma*lon of Umon cmzcnshn may be made by the law of the
Union, "

4, All citizens whether within the territories of the Union or outside are entitled

t'o the protection of the Union.

Right ro equality
© 5°{1) All persons within the Union shall be equal before the law. No person
shall be denied the equal protection of the laws-within the territories of the Union,

. There shaIl be no dlscrlmmatlon against any person on. grounds of religion, race, caste,
'languagc or sex,

In particular—

{a) There shall be no discrimination agamst any person on any of the grounds
aforesaid in .regard to the use of wells, tanks, roads, schools and places
of public resort maintained wholly or partly out of public funds or dedicated
to the use of the general public,

(b) - There shali be equality of opportunity for all t:ltizens—

() in.matters-of public employment:
(i) in'the exercise or carrying on of anmy occupatmn trade, business or
profession ;- _ _

t &nd oo citizen shall on any of the grounds aforesaid be ineligible for public
office or be prchibited from acquiring, holding or disposing of property or
exercising or carrying on any occupation, trade, business or professmn within
the Union.

(2) Ady enactment, tegulation, judgrent, order, custom or inferpretation of Taw,

in force immediately before the commencement of this Constitution, by which any
penalty, dlsadvantagc or disability is imposed upon or any discrimination is made

‘against any citizen on any of the grounds aforesaid shall cease to have effect,

6. “Untouchability” is abolished and the practice thereof shall be an offence.
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y 7, No titles except those deﬁoﬁng an office or a profession shall be conferred

) by the Unien. - ‘ . _
R - Nocitizen of the Ution'and no persot holding any office of profit of trust under
- {he State shall, without the consent of the Union, accept any present, emolument,
office or title of any kind from any foreign State. ;

s R " Nationa! language .
T '8, Hinddstagi, written either in the Devanagari of the Persian script at the uption
of the citizen, shall, as the national language, be the first official lapguage of the
Unios.  English shall be the second official language for such period as the Union
may by:law determing, All official records of the Usion shall be kept in Hindustani
s both the “scripts and 2lso in Foplish uatil the Union by law otherwise
TR provides: R - : '
' ' . Rights to freedom

4 o9, There shall be liberty for the exercise of the following rights subject 1o public

order atd.morelity’.. | |
() The right of every citizen o freedom of speech and expression,

. The publication or utterance of seditious, obscens, standerous, libellous of

. defamatory matter shall be actionable or punishable in accordance with

; las. . , _ ,
(b) The right of the citizens to assemble peaceably and without arms.

R 1----'.;~?eris._i0‘n »mgy-l--belmade. by law to prevent or control meetings which are likely
. 4o canse:a breach of the peace or are 2 danger or nuisance to the general

... .. ,public of to, prevent of contro} meetings in the vicinity of .y chamber of

e s e s T TR

. (9 The right-of the cliens (0 formh associations of unions

Peovision may be made by law to regulate and control i the public interest

the exercise of .the foregoing right provided that no such provision shall
. —— " Goptain-any political, " religious or class discrimination.

4 §¥ (d) .The right of every. ctizen Lo the secreey of his correspondence.
" Provision may be made by law to regulate the interception or detention of
. : .articles and messages in course of transmission by post, telegraph or other-
wise on the occurrence of any public emergeacy of in the interests of public

~gafely or-tranquillity. S
10. The right of the people o be secure in their persons, houses, papets and

~ particularly describing the place 1o be §earchcd and the persons or - things to be
seized. ' ' '

- 11. No person shall be- deprived of nis life, liberty or property without duz

process of 1aw. ‘ ' o

12, (1) Every citizen not below 21 years of age shall have the right to vole

at any election to the Legislature cf the Ugion and of any unit thereof, or, where

- the Legislature is bicameral, to the lower chamber of the Legistature, subject to such

disqualifications on the ground of men;al incapacity, corrupt practice or crime

L as may be imposed. and subject to such qualifications relating to residence within
o the appropriate constituency, as may be required by o under the law.

e (i)gThé"'laW";hall provide for free- and secret_voting and for periodical elections

to the' Legisiature. v
Rt 'Ihe__superintendeqcc. direction and- coptrol of all clections to the Legtslature
whether. of the Union or of a unit, including the appointment of Election Tribunals

shall ‘be vested in an Election Commission for the Unicn or the unit, as the case .

e e e s am e i =

‘may be, appointed, in all cases in accordance with the law of the Union.

effects, against uneasonable searches and seizures, shall not be violated and no -
warrants shall issue but upon probable cause, supported by ocath or affrmation, and



'13.'Subject to regtilation by the law of the Union, trade, commerce, and ritet-
course among . ‘the units, whether by mans of mtemal carriage of. by .0Cean naviga

non, shall be free
- Provided that any unit may by law impose reasoriable restnctwns thereon in the
interest of public ‘order, morality or health,

14. Every citizen of the Union shall_be free to move throughout the Union, to
reside and settle in anv part thereof to acquire property, and to follow any occupa-
tion, trade, busitsss or profession subject to sucl reasonable restraints ‘as the law
may impose. = _ o

15. (1) (a) Slavery,

(b} traffic in human beings,

(¢} the form of forced tabour known as begar,

{d) any form of involuntary servitude extept as a punishment for crime

whereof the party shall have been duly convicted, -
aré hereby prohibited and any coniravention of this prohibition shall be an offence.

oot Explanation==Compuisory service under any general sch_emc of education dues

not fall within the mischief of this clause. ,
(2) Conseription for military service or tfammg. or for any work in aid of
~ military operation is hereby prohibited.
{3) No person shall engage any child below the age of 14 years to work
in any mine or factory or any hazardous employment.
Rights relating to religion
16. All persons are equally entitled to freedom of conscience and the right freely
to profess and practise religion subject to public order, morality or ‘health and
to the other provisions of this chapter.
Explonation I.—The wearing and carrying of kirpans shall be deemcd to be
included in the practlce of the Sikh religion,
Explanation I—The right to profess and practise religion shall pot include any
economic, financial, political or other secular activities that may be associated with
" religious worship.
Explanation II1—No person shall refuse the. performance of civil ohhgauan or
duties on the ground that his religion so requires,
17. Every religious -denomination shall have the right to manage its own affaits
. in matters of religion ‘and to own, acquire and administer property, movable and
imrmovable, and to- establish and maintain institutions for religious or charitable
purposes consistently with the provisions of this chapter,
 The right to build places of worship in any place shall not be demed except for
reasonable cause.
18, No person miav be compelied to pay taxes the proceeds of which are speci-
fically appropriated to religious purposes,
" 19, The State shall not recognize any religion as the State rellgmn
20. No person attending any school maintained or receiving aid out of
public funds shall be compellsd to take part in the religious instruction that may
be given in the school
21. The property of any religious body shall net be dwerted save for necessary
works of public utillty and on payment of compensatzon
22. No person under the age of 18 shall be converted to any rehg:on other
than the one in which he was born or be initiated into any religions order invelving
" loss of civil status,
23, Conversion from one religion to another brought about by c,;ocrcicn or undie

1" influence shall not be.recognized by taw and the exercise of such coercicn nr undie
- influence shall be an offence.




' have facilities provlded for Ieammg the national language either in the Devanagari

o Every cmzen is entilled ‘as of right to free primary educatwn and it shall
be the duty of the State to provide within a period of 10 years from the commence-
ment of this Constitution for free and compulsory primary education for all children
until they complete the age of 14 years, '

25, Every cmzen is entitled, as part of his nght to free primary educanon, to

-or the Pers1an scnpt at his option.

26, Equal opportumhes of education shall be open to ail. cmzens

Provided that nothing herein contained shall preclude the State from providing

special facilities for educationally backward sections o'f the population.
: Miscellaneous rights
27, No pmperty, movable or immovable, of any person or corporation, mcluchng

,any interest in any comemercial o industrial undertaking, shall be taken or acquired

for public ue unless the law provides for the payment of just compensation for

the-proporty-taken -or--acqmred and specifies the principles on which and the manher

- -in which the compensation is to be determined.

28 (1] No person shall be convicted of crife except for violation of 2 law in
force at the time of the commission of the act charged as an offence, nor be subjected
to-a penalty greater than that appllcable at the time of the commission of the
offence,

- (2 No_person shall be tried for the same oﬂence more than once nor be
compelled in~dny’ erimmal case to bea witness against himseif, _

29, No person shall be subjected to prolonged detentica preceding trial, to

;excessive. bail,.or unreasonable refusal thereof, or to inhuman or cruel punishment.
IO FAll A and credit” shall be given throughout the territories of the

""'Umon to the public acts, records and judicial proceedings of the Union and every
unit thereof, and the manner in which such “acts, records and proceedings shall

C be proved and thc eﬂect thereof determmet! sha]] be prescnbed by the law of the

Utiion, - :
(2) Final civil judgments delivered in any unit shall be executed throughout
the Union- subject to such - conditions as may be 1mposed by the law of the
Union, '

-31. Subject to 1he Jaw of the Union every monument or place or object of amstle
or historic interest, declared by such law to be of national importance, is protected
from spoliation, destructmn, removal, disposal or export, as the case may be,

and all such monuments or places or objects shall be preserved and mamt&med

P g

acco'dm" to,the law of the Union.

: Right 1o constitntional re .'.’Ild.‘f.f

(l) Thc right to move the Supreme Court for the enforcement of any of the
rlghts guaranteed by this. chapter is also hereby guarapteed. ‘
" (2) For the purpose of enforcing any such rights, the Supteme Court shall have
power- to“issue directions in the nature of the ‘writs of habeas rorpu: mandamus,
prohibition and certiorari,

(3) The privilege of the writ of habeas corpus shall not be suspended wnless
when, in cases of rebellion or invasion or otfier grave emergency, the public safety
may require it.

33, The Union Legzslature may by law determine to what extent any of the rights
guaranteea by this chapler shall be restricted or abrogated. for the members of the

-armed forces or forces charged with- the maintendnce of public order so as to
-ensure folfilment of their duties and the maintenance of discipline,

.34_The Union Legislature shall make Jaws to give effect to those provisions of
this. chapter which require such legislation and to prescribe punishments for those
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" acts which are declared to be ‘offences in this chapler and are nol already ‘punisl ©
able. | SR
- Chapter It
_ . Non-justiciable Rights-
35, The principles of policy et forth in this chapier are intended for the general
-guidance of the State. The application of these principles i fegislation and adminis-
tration shall be the cate of the State and shall not be cognizable by any court

- 36. The State shall strive to promote the welfare of the whole people by ‘securing
and protecting as. efcctively as it may @ social order in which justice, social, economic
and political, skall inform all the institations of the national life. '

17, The State shall, in particutar, direct its policy towards securing—

() that the citizens, men and women equally, have the right to an adequate

" means of livelihood ; : _
(ii)_that the ownership and control of ‘the material resources of the commiunity

are go distributed as best to gubserve the common good ;

{iii) that the. operation of free competition shall not be allowed so to develop

‘as to result in the concentration of the ownership and control of essential

commodities in a few individuals to the common detriment ; .
(iv) that there shall be equal pay for equal work fof toth men and women;
(v) that the strength and. health of workers, men and wome, and the tendet
age of children shall not be abused and that citizens shall not be forced
by economic necessity 'to enter, avocations D!
_strcngth;
{vi) that childhood and
- moral and material abandonment. S
33, The State shall, within the Hmits-of its economic capacity and development,
make effective provision for securing the Tight to work, to education and 10 public
assistance in case of unemployment, old age, sickness, disablement,. and other cased

of undeserved want. . _
19, The State shall make provision f
"work and for maternity relief for workers. |
&0, The State shall endeavour fo sectre, by suitable legislation, economic

organization and in other ways, to all workers, industrial or otherwise, work, a

fiving wage, conditions of work ensuring a decent standard of life and full enjoyment
of leisure and social and csltural opportunities.
41. The State shall endeavour to secure for the citizens a uniform civil code.
4. The State shall endeavour to secure that marriage shall be based only on
the mutual consent of both sexes and shall be maintained theough mutual co-
operation, with the equal rights of
also recogmze that motherhood has & special claim upon its care and protection.
43, The State shall promote with special care the educatioral and economic
" interests - of the weaker sections of the people, and, in particular, of the Scheduled
~~Castes and the aborigioal tribes, and ‘shail protect them from social injustice and
“. alf forms of exploitation. - - : .
44 The State shall regard the raising of the level of nutrition and the standard
of tiving of its people and the improvement of public bealth as among its primary
duties.
43, The State shall promote internal peace
every cause of communal discord. :
46. The State shall promote igternational peace and security by the elimination
.+ of war as an instrument of pational policy, by the prescription of open, just and
hq’nofurable relations between gations, by the firm establishment of the understandings

youth are protected against exploitation and against

and security by the elimination of

suited to_their age and .

or securing just and humane conditions of

usband 2nd wife 25 2 basis. The State shall .
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of religion sub;ect to pubhc ordcr, morality or health and to the other
“ provisions of this chapter are guaranteed to every citizen.
In other words, we would like “freedom of religious worship” to replace
“free practice of rehglon L
3. This is personal to = . 1 wag unfortunately unable to discuss it thh

" Mrs. Mehta. -] would llke ciause 24 to read as follows :

" REvery citizen is entitled as of right ‘tg free primary education and it shail
be the duty of the State to vrovide this within a period of 10 years from
the rommencement of this Conshtutlop for all children until they complete
the age of 14 years.

4, We would also like to draw the attention of the Fundamental Rights

Sub-Comumitfeé to what was, as a matter of fact, biought to their notice hy

e
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: "ou_m_rcgard to-clause .27,

~As it stands the clause might interfére not only with future legislatica but

' ) might also entail revision of or invalidate past legislation. It would appear
- fhat"section; 299" of the Government of India Act is more progressive apd
" fair enough arid would, therefore, meet our purpose better.

s. While- the: non-]usnmab]e nghts shall not be cognizable by any coutt,

*we would: respectfully -urge ‘that they .are novetheless fundamental. “We:

would, therefore. Tike this to be siressed either in the foreword or at the end

© ot elause 35 5o that it shall be the duty of the State to take, as soon as

possible, the decessary action in fulfilment of the directives, For exampie
clause 41-is, in our opinion, very vital to social progress. Indeed all the

non: just:clable rights are fundamental to the well-being- and ordered progress
of the State. .

(¢} B. N: Rau's notes on the Draft Report
. . . . .__,;_._.———-—'__-_-_—'_'H"‘— 3 -

~ Clause 2. In this clause the word “Constitution” has been inserted as an

alternative to the word “Chapter”. Any law or usage in force within the

territories of the Union immediately before the cominencement of the Consti-

‘tution would be void not only if it is inconsistent with the provisions of this

chapter but also if it is incomsistent with any of the provisions of the
Constitution: e.g., “the provision that only the Upion may deal with
defence, forexgn affairs, or communications. By restricting the clause .
to the provisions contained in th:s chapter we may give the impression that
the provisions of other chapters may be violatéd with impunity.

Clause 3, The first part of the clause is adapted from . Article XIV,

 section 1-of the US.A. Constitution; the- portion relating to State Cltlzenshlp
in that Arficle hag been omitted. Citizenshiip or nationality is part of the
- subject of forelgn affairs and is therefore an exclusively Union subject. There

cahnot be-a provincial citizenship as distinct from the citizenship of the
Union, although it may be open to a Province to distinguish different classes
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of Union citizens. For example, & Province may provide that only those
_ ritigens of the Union who have resided in the Province for a certain period
shall be cligible to vote at Provincial elections. By so doing, the Province
* does not create a new citizenship, distinct fro_m Union citizenship, but merely
confers a spacial privilege on a certain class of Union citizens.

. The second. part. of the clause is intended to cover the naturalization laws
which may be passed by the Union-or which may be adopted by the Consti-
© tution, e.g., €xisting Indian laws subject to adaptation.

Clause 4. Adapted from the Weimar Constitution of Germany, Article' 112
paragraph 2. :

Clause 5. The first part of the main clause is adapted from Weimar
Constitution, -Article 109, paragraph 1, but widened so as to be applicable

To il Persons, not mierely to citizens, The second part of the main clause is
adapted. from the US.A. Constitution, Amendment XIV, section 1.

The provision in sub-clause (a) follows, for the most part, drafts in the
report of the All Parties Conference, 1928, and the Congress Declaration
of 1933, Tt will be noticed that the clause as drafted will prejudicially affect
the institutior, of separate schools, hospitals, etc. for women.

Sub-clause (b) is adapted from section 298 of the Go¥ernment of India

Act, 1935, - _ o )
Clause 6. What exactly is meant by the practice of untouchability will

have to be defined in the law meant to implement this provision, See’

- clause 34. o

Clause 7. The first part of the clause is adapted from Danzig Constitu-
tion, Article 73, paragraph 4. The second part of the clause is drafted on
the lines of the US.A. Constitution, Article I, section 9, sub-szction (§),
but is much wider in scope as in-the Irish Constitution, section 40(2)°.

Clause 8: Adapted from Irish Constitution, section 8.

" Clause 9. Sub-clauses (@), (b) and (¢} adapted from Irish Constitution,
Section 40(6)1°, sub-clauses (i), (i1) and (iii). -

Suh-clause (d). First clavse adapted from Weimar Constitation, Article
117. The proviso to this sub-clause is taken from section 26 of the Indian
Post Offices Act. | |

Clause 10. Adapted in fofo from the US.A. Constitution, Amendment 1V.

Clause 11. Adapted from the US.A. Constitution. Amendment V and
Amendment XIV, section 1. .

Clause 12. This secures that the right to vote is not refused to any citizen
who satisfies certain conditions. The idea of an Election Commission 1o
supervise, direct and control all elections is new.

_ Clause 13. The first paragraph of the clause is adapted from the Austra-
Tian Constitution, section 92, The' proviso is new. :
" Clawse 14, Embodies one of the chief privileges or immunities of the
citizens of the US.A., which no State is permitted to abridge, see Amend-
‘ment XIV, section 1. See also Weimar Constitation, Article 111.
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Clasise 15—sub-clause (I). The provisions -relating to “slavery” and
“involuntary servitude” follow Amendment XIII of the US.A. Constitutjon.
The prohibition of begar has been added to them and any contravention of

_ the peneral prohibition contajned in the clause is made an offence.

Sub-clause {2). No precedent available ; on the other hand, some of the

- eongtitiitions, .., the Swiss (Article 18, paragraph 1), the Czechoslovakian

(Artlc}e_ 127, "paragraph 1) and the Chinese (Article 20) constitutions con-
tain - provisions imposing compulsory, military service on their citizens.
Sub-clause (3). Based on Congress Declaration 1933, Also on the Yugo-

. .slaviad Constitution, Article 23, paragraph 2.

Clause:16, Adapted from the Irish Constitution, section 44(2)1°.
Explanation 1. Based on the recommendations of the All Parties Confer-

.ence, 1928, -

Exp!anarron Hl Adapted from the Yugoslavlan Constitution, Article 12,
paragraph 2, but omitting reference to military obligations,

Clausz 17. Adapted from the Irish Constitution, section 44(2)5°.

The second paragraph of the clause. is new.

- Clause 18. Adapted-from the Swiss Constitution, Article 49 paragraph 6 '

CIause 19. Cf. Constitution of the U.S.A., Amendment I, Weihar Consti-

-_--_-~-tut10n Atticle 137, ‘paragraph 1.

Clause: 20. Based on the recommendations of the All Parties Conferenice,
1928. See also the Irish Constitution, section 44(2)4°.

Clause 21, Adapted from the Irish Constitution, section 44(2)6°,
“ Clauses 22 and 23. These clauses are meant to stop certain practices which,
it is feared, are becoming increasingly common.

Clause 24. Based on the Irish Constitution, secuon 42(4), and the Chinese
Constitution, Articles 21 and 160, The latter part of the clause i is necessitated

by Indian conditions,

Clause 26. Cf. Asticle 159 Of the Chmese Constitution.
. Clause 27. Adapted from section 299 of the Government of India
Act 1935. " See also the 11st clausa of Amendment V of the USA.

Constitution.

Clawse 28—-sub-clause (7). Based on the U.SA. Constitution, Arncie 1,

section 9(3); the Irish Constitution, section 15 (5), and the” Weimar Consti-

tutien, -Article 116. -
Sub-clause (2). Based on Amendment V of the U.S.A. Constitution,
Clause 29. Based on Lauterpacht, An International Bill of the Rights

-, of Man, Atticle 1, {p. 70), also the US.A. Constitution, Amendments VI
B and VIIL

Clatse 30==siibtlause (I). Adapted from the US.A. Consututmn Atticle

'.W section 1; see also Australian Constitution, section 118.
- Sub-clause {2). Adapted from the Swiss Constitution, Article 61.
Clause 31: Based on the Weimar Constitution, Article 150; the Chinese

Constitution, Article 166.

1t
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" Clause 3—sub-clause (. CL. the Swiss Constitution, -Article 113, para-
graph 3. ' ‘

| Sub-clause (2). The High Courts have, under section 491 of -the Code of
Criminal Procedure, power 10 issue  directions in the nature of

habeas corpus. * . .
Subeclayse (3). CE the US.A. Constitution, Article 1, section 9(2); the
Irish Constitution, section 400453°. -
Clause 33. Based on the Weimar Costitation, Article 133, paragraph 2;

 of. also the Swiss Constitation, Article 66. .

Clause 34. Based on the model of Amendment X111, section 2, of the
Constitution of the US.A., which enables the Congress to enforce by legisla-

*tjor 4 particutar ‘right guaranteed by the Constitution.

Clause 35. Adapted from the main clause of section 45 of the Irish Cons-

titution.
Clause 36. Adapted from section ' 45(1) of the Irish Constitution,

Clause 37—sub-clauses (i), @) and (i) Adapted from the Trish Constitu-

 tion, Section 45(2), (i), (i) and (i)

Sub-clause (iv). Ci. fhe USSR. Constitution, Article 122.
Sub-clause  (v). Adapted from thee Irish Constitution, section

45(42°. . .
Sub-clause (vH. Adapted from the Constitution of Cuba, Title V, section

45, paragraph 2.

Clause 38, Adepted from Lauterpacht, An International Bill of the
Rights of Man, Article 13, (p. 72), cf. also the USSR. Constitution,

Articles 118 and 120, o
Clause 39. Adapted from Lauterpaght, op. cit, Article 14, (p. 72); provi-

sion for maternity relief for workers added.

Clause 40. Based on the Trish Constitution; section -45(2)(1) 5 the USSR
Constitution, Article 119, ‘

Clause 41. Cf. Section 94 of the Constitution of Canada.

Clause 42, Cf. the Swiss Constitution, Article 54, paragraph 2, and the

' \Weimar.Constitution, Article 119, paragraph 1. The second clause is based
" on Article 119, paragraph 3, of the Weimar Constitution.

Clause 43, This provision is peculiarly needed in India. For an analogous
provision, see Article 169 of the Chinese Constitution, which provides for
the education and economic advancement of the various peoples of China

in the frontier regions.

Clause 44. Taken from the recommendations of the United Nations Con-
ference on Food and Agriculture, 1543. _

Clause 45. This provision also is ope dictated by the peculiar conditions
in India. ‘ .

Clause 46. Adipied from the Declaration of ‘Havana made in 1943 by
the reprecentatives of the governments, employers and work people of the

American continent.
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uo*rs BY THE CONSTITUTIONAL ADVISER (B. . RAU) ON THE EFFECT OF SOME OF
~ THB PROPOSED CLAUSES

; " “In sending the above “Notes on Clauses”,: I feel bound to draw attention
et the--possible. effect .of - certain provisions of the draft.

“Clauses 2,11 and 27, Forty per cent. of the litigation in the Supreme Court
of the US.A. during the last half century hag centred round the “due pro-
cess” clause, of which it has been said that, in the lasy analysis, it means
_just what the courts say it means. No other definition is possible. Qur
- draft not: only borrows this-clause (see clause 11) but also gives it retrospec-
‘tive effect (see clavse 2, which makes it applicable even to pre-constitution

" Taws). THe Tesiili 1§ Jikely to be a Vast flood of litigation immediately follow-
. ing upon the new Constitution. Tenancy laws, laws to regulate money-
_lending, laws to relieve debt, laws to prescnbe minimum wages, laws to
“prescribe ‘maximum hours of work, etc., will all be liable to be challenged ;
and not only those which may be enacted in future but also those which
“have already been enacted.
A good. 1llustrat1on of what may happen is furnished. by the US.A. case
. Louisville Joint Steck Land Bank V. Radford (1935). In this case, the
Frazier-Lemke Act passed by the Congress was held by the Supreme Court
~ to be unconsntunonal The Act had been passed at a time of severe agricul-
tural depression in order to give relief to farmers by scaling down their mort-
gage-debts and helping them to retain their farms. Declaring the law to be
invalid; the court observed: “The Fifth Amendment commands that, how-
ever great the Nation's need, private property shall not be thus taken even
‘for a wholly public use without just compensation”. It may be mentiojed -
that in defence of the Act the.morigager sought to establish (1) that the
welfare of the Nation demands that its farms be owned by those who work
them, (2) that to permit widespread -foretlosure of farm mortgages would
result in transferring ownership to gréat corporations and in transforming
farm owners.into farm labourers, (3) that there was-great danger at the time
of the passing of the Act owing to the severe depression in agricultural prices
that the foreclosure of the farms would become widespread, * The court did
not dispute any of these propositions but . held in effect {hat they were
' irrelevant, ‘the only question being whether or not the impugned Act had
taken from the bank, without just compensation, property rights of substan-
tial value. This question being answered in the affirmative, the Act was held
to be void. It should be noted that the Fifth Amendment of the U.S.A.
. Constitation contains the “due process” clause and also anether clause which
provndes that private property shall not be {aken for public use without just
_ - compensation, Our draft contains both these clauses (see clauses 11 and 27).
& ‘It must be admitted that the clauses are 2 safeguard against predatory legis-
lation ; but they may. also stand in the way of beneficent social legislation.

- f;..f,,_h i THE. Insh Consmutlon has sought to steer a middle course by inserting under
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its guarantees of private property two gualifications :
' 43(2)1°, The State recognizes, however, that the exercise of the rights
g mentioned in the foregoing provisions of this article ought, in civil society,
to be regulated by the principles of social justice.
7%, The State. accordingly, may as occasion requires delimit by law the
exercise of the said rights with a view to reconciling their exercise with
" the exigencies of the comnion good. :
If some such qualification is considered desirable in the Indian Constitu-
tion also, we may jusert a provision on the following lines between clauses 27 -
and 28 of the draft, numbering it as 27A for the present :
o 27A. The State may lmit by law the rights guaranteed by sedtions 11,
=16 and 27 whenever the exigencies of the comimon good so requite.
The reason for the inclusion of a reference to section 16 in the above
clause will be apparent from the note under clause 16. _
Clauses 7 and 8. 1 am not sute whether clauses 7 and 8 are enforceable
by legal action in any one of the ways specified in clause 32.
™ Clause 0. If this means that there is to be no search without a court’s
| warrant, it may seriously affect the powers of investigation of the police.
2%\ Under the existing law, e.g, Criminal Procedure Code, section 165 (relevant
extracts given below), the police have certain important powers. Often, in
the course of investigation, a police officer gets information that stolen pro-
perty has been secreted in  certain place. If he searches it at once, as he
can at present, there is a chance of his recovering it; but if he has to apply
for a courls warrant, giving full details, the delay involved, under
Indian conditions of distance and lack.’of transport in the interior,

may be fatal. - .

- \__~—1Search by police-officer.. _
165, (1) Whetever an officer in charge of 2 police station or a police

officer making an investigation has reascnable grounds for believing that
- anything necessary for the purposes of an investigation into any offence
which he is authorized to investigate may be found in any place within
the limits of the police station of which he is in".charge, or to which he
is attached, and that such thing cannot in his opicion be otherwise obtained
without undue delay, such officer may after recording in writing the grounds
of his belief and specifying in such writing, so far as possible, the thing for
which search is to be made, search or cause search to be made, for such
thing in any place within the limits of such station. '
(2) A police officer proceeding under sub-section (1) shall, if practicable,
" conduct the search-in person.] ' o

Cldz_z,_s-e ]1. See notes on clause 2 above.
Clause 12. Under the existing law, the temedy for any electoral irregu- :
larity is by election petition and the finding of the election tribunal is final. {-

Under the clause as now drafted the case can be taken to the Supreme
Court. I am not sure whether this is intended,
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provided for the utmost utilization of such sources of new wealth by collec-
tive effort and for the common benefit, If private individual proprictors have
(o be exproprinted for this :purposo, 1 would not object to reasonabls Ccome
pensation being given io them : though even here it must bo poluted out that
at least in the case of devéloped fand or cxploited mines, the individual
proprietor must have in many cases benefited himself several times the value
of his property ; and this should be taken into account before any policy of
expropriation with compensation is adopted ‘and given effect to. i

18. Article 9, dealing with several of the primary freedoms or civil liber
ties, makes them subject to “public order and morality”. The last named
is a very vague term. Nts connotation changes substantially from time to
time. There have been muny instances, in this as well as in other countries,
wherein, in the name of public moralit . essential freedoms of thought or
expression have been denied to citizens. The example of the bar placed by
the Lord Chamberlain in England against the staging of some of Bernard
Shaw’s plays need hardly be cited to lend point to my objection. In a land
of many religions,” with_differing conceptions of morality, different customs,
usages and ideals, it would be extremely difficult to get unanimity on what
constitutes morality." Champions of the established order would find much
in the néw thought at any time, which might be considered by them as open
to objection on grounds-of public morality. If this is not to degenerate into
8 tyranny of the majority, it is necessary cither to define more clearly what -
is meant by the term “morality”, or to drop this exception altogether. '

These remarks are offered in respense to your invitation in para 4 of your
letter under reply. I hope they will be considered by the sub-committee
before the report is finalised. As for the notes I had reserved my right
to append; I am enclosing a copy of the note on the right to work, which
may please be treated separately. :

I hope' you will receive this in time.

(&) Alladi Kristmaswami Ayyar's commenty on the Draft Report’
— Aprit T 14 ami—5—1547 '

L=

_—
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. Note dated April 10, 1947 |
There is one other point to which I should like to draw the attention of

‘the committee. From the draft, which is a result of the deliberations, some

of the rights guaranteed are subject to public order and morality. - Other
rights are not even subject to that qualification, During the time of war or
a similar -emergency, it may be difficult to bring these cases under public
‘order or morality. Besides, public order or morality in our final draft covers
only particular rights. A perusal of the Defence of India Act and the rules
thcrcundé? will illustrate the need for the security of the State also being
added as a further qualification to the fundamental rights. - Mr. Munshi
suggested a general clavse giving a suspending power to the Provincial or
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" the Union Government, but that was voted against by the committee on -}
the ground that the fundamental right itself would be rendered illu-
soryl  Woukd jt not thercfore be betler to add some such exprogsion

as “security nnd defence of the State or national sccurity” 1o the words
“public order™.

Note d
Clause 5. On-further consideration 1 feel that unless the latter part begin-
ning.with “There shall be no discrimination etc., etc.,” is connected with - 'L

the former part by & cqnjunctive it might be open to the construction that

no sort of discrimination between even a citizen and a non-citizen can exist

in regard to such matters as the exercise’ of a trade, calling or profession

which is what is not intended. For example, a South African resident in this

" country or a foigign company even might claim equal rights with af Indian

citizen. In this connection it is well to remember that the scheme of the

" " chapter relating to discrimination in the Government-of India Act is how-

ever confined to non-discrimination between British citizens and Indian

nationals. All-that was intended by the majority of the committez was that

in-such matters as trial before courts of law and 'the exercise of normal

rights as human beings there should not be any distinction between man

and man, the feeling being that in India it should take a broader view than

is taken in the recent European constitutions *which confine all the

fundamental rights to citizens. I would therefore suggcst to the

committee thc' retention of ‘and’ or make the provision’ clearer in

some way. "\

Clause 9a). 1. have the following note to submit in regard to the libert o

sectired under cl. 9. Its effect on s. 153-A. of the Indian Penal Code will have 1

to be carcfully considered, though the attention of the committee was not

- drawn specifically to that scetion. Under the elavse as it stands unless the

glass hatred is of the kind likely to affect pubhc order and morality it will

not be covered by the section. If the opening words alone were there, it

might poqqlhly_wvu cases under 153-A when the speech or the writing is

of u virelent charneter. Bt the specitle reference 1o “obucene, slunderous |

and libellous ‘ullerances” in <l Y(a) might give rise o un urgument that

‘ preaching class hatred might not come under that clause. The committee

" might therefore consider the inclusion in the clause of words to the following
effect :— “or calculated to prom e class hatred”.

‘% [~ Clause (d). In regard to sccrecy of correspondence I raised a point during ?

the discussions that it need not find a place in a chapter on fundamental rights

and that it had better bo left to the protection afforded by the ordinary law

of the land contained in the various enactments. There is no such right in

the American Constitution. Such a provision finds a place only in the post-

First World War constitutions. The effect of the clauses upon the sections

of the Indian Evidence Act bearing upon privilege will have to be considered.

@ Indian Evidence Act hedges in the privilege with a number of
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- .
-r restrictions-—vide chapter 9, s. 120-127. The result of this. clause will be

that every private correspondence will assume the rank of u State paper, or,
in the langungs of 8. 123 s 124, 0 record relating to 1he alluirs of State.

A cliuso Tiko this might checkmnfe the prosecution in establishing any
cuso of consplracy or abetment n 8 ceimina! cass and might deleat every
action for civil congpiravy, the pluinthl being Dolpless to prove the same by
placing before the court the correspondencs that pussed between the purties,
which in all these cases would furnish the most material evidence. The open-
ing words of the clause “public order and morality” would not be of any
avail in such cases. On a very careful consideration of the whole subject 1
feel that inclusion of such a clause in the chapter on fundamental rights will

lead to endless complications and difficulties in the administration of justice.

It will be for the committee to consider whether a reconsideration of the

clause is called for in the above circumstances, :
(" Clause 10. Unreasonable searches. In regard to this subject I pointed out
tHE"differerce between the conditions obtaining in America at the time when
the American Constitution was drafted and the conditions in India obtaining
| at present after the provisions of the Criminal Procedure Code in this
behalf have been in force for nearly a century. The effect of the clause, as
it is, will be to abrogate some of the provisions of the Criminal Procedure
Code and to leave it to the Supreme Court in particular cases to decide
whether the search is reasonable or unreasonable, While I am averse to re.
tgitatin'gl'the matier 1-think it may not be too late for the commitice to

consider this particular clause.

Clause 13. Though I have been in some measure responsible for the inclu-
sion of this clause I feel it must be made clear that: (1) goods from other parts
of India than in the units concerned coming into the units cunnot escape dulies
and taxcs to which the goods produced in the units themselves are subject.

(2) It must also be open to the unit in an emcrgency to place restrictions

* on the rights declared by the clause, '

(3) It was not imtended (o cxtend this right (o non-citizeng carrying on
trade. Elscwhere in the chapter a distinction has been drawn between citizehs
and non-citizens.

There is also a further point to be considered on the terms of the clause
as it stands. If for any reason ‘coastal trade’ is ultimately left to the provin-
cial jurisdiction, the units will not in any way be hampered by the right

- to the freedom of trade as put in the clause. To meet this point I would
suggest that the clause might be recast either by the addition of ‘coastal
trade’ or by the omission of the words “whether by means. of internal carriage
or by ocean navigation”, : ~ -

| To meet the other points the following amendments will have to be made

- to the clause :

(1) After the proviso add : “or such restrictions us the unit may impose
- on an emergency declared as such”.
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(2) Add another proviso to the effect: “provided that nothing in this
clause shall . prevent any unit from imposing on goods from
other units-the same dutics and taxcs (o which goods produced in
the unit are subjeet”

Clause 16. On further cousideration and with due regard to the innumera-
ble acts from the beginning of Anglo-Indian history beating upon social rights
and obligations which are inter-mixed with Hindu religion and the danger
of such legislation being upset in the peculinr conditions of this country by
force of this clause T am for some clause being inserted on the lines suggested
by the fady members of the committee. '

To meet the point an explanation or proviso to the following effect may

oo added : “The right to profess and practise religion shall not -

preclude the legislatire from epacting laws for the social betterment of
the people”. o :

Clause 21. On further consideration the clause as drafted seems to me to
require somé slight modification. The intention as the committee might
remember was not to rule out the cypres application of the funds of religious
bodies or institutions but merely to prevent the State from expropriating
property devoted-to religious uses excepting for necessary works of public
utility and on payment of compensation. The clauses as drafted may even
. prevent a court from directing a cypres application or the legislature of any
unit from passing.legislation authorizing cypres application. I would there-
fore sugpest the inclusion of the words “or taken by the States” after the
word “diverted”. '

Clause 32. While 1 do not want to re-agitate before the committee the

point I raised with regard to writs, the draft as it stands might require slight
modification. “Without prejudics to the powers that may be vested in this
behalf in other courts” might be added at the heginning of sub-clause (2).
_ . Naole dated April 15, 1947 -
Clause 5, On w turther consideration of the rst part of this clause amd

the possible utilization of (he cluuse s i1 stanidds by non-citizens for purposcs

for which it is not intended 1 am for the deletion of that part altogether.
Suflicient protection is afforded to non-citizens within the Union by clause

(i), Omitting the first part the clause may réad as follows: There shall

be no discrimination against any person on grourds of religion, race, caste,
or sex in regard to the use of “........ errerens general public. Omit the word
“language”. The omission of the word “language” is rendercd all the more
necessary because the grounds refenicd to are not to disqualify a citizen from
holding a public appointment. Clause (b) may- be retained as it is. '

. ) . " *

The freedom of trode guaranteed lo the citizens undér this clause shall
not in any way interfere with such Indicn States as may become members of
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l the Union from continuing to levy customs or similar dues as are being levied
under any arrangement or in the exercise of any power in that behalf until
and unless the same is transfecred to or vested in the Union in pursuance
of any peavisten 1o (he Constitution of* the Union,

(v) MINUTES OF DISSENT TO THU DRAFT REPORT
L April 14, 1947

1

Clauses 8§ and 25 give the citizen the bption o learn and use the national

language through the medium of either the Devanagari or the Persian script.

I regret that my colleagues on the sub-committee did not find it possible

to agrée to the option being extended to the use of the Roman script as a

: further alternative. While those who have received English education may
‘ form a small part of our, population, the fact remains that lakbs of Indians
are familiar with the Roman script and that those of them, particularly in the
South, who are not familiar at the same time with the Nagari or Persian
script ‘would find it easier to learn ‘the national language and use it if they
were able to do so through the medium of the Roman script. These consider-
ations apply with special force to members of small minorities like the Indian
Christians, Anglo-Indians and Jews who know the Roman script alone. So
too the Indian Army has so far been successfully imparted training and
education through the medium of “Roman Urdw”, which means Hindustani
in the Roman script. That is a salutary practice which has made it possible
for mixed regiments to be taught the national language without distinction
of religion or province, 100l is now (@ be ubandened, it will mean that our
national army will lave o take cognizance of the religious grouping or
provincial origin of each of jts soldiers, thus making mixed regiments
difficult to organize and 10 educate. 1 trust, thercfore, that the Advisory
Committee will add the Roman seript (o those already specified in

clauses 8 and 23,

I

— e -

M. R. MAaSANL
) - ' 1|

We: are against the inclusion amongst fundamental rights of those
embodied in clauses 17 and 21. It is clear that the right freely to profess
and practise religion guaranteed by clause 16 and the rights of property
guarantced by clauses 11 and 27 amply safeguard the right of all religious
denominations to acguire and administer such property as they wish and
i t0 build, establish and maintain places of worship, free from interference.
There does not appear 1o be uny necessity to sanctify the property rights of
? ' religious denominations any further by such specific recognition, We would,
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' COMMENTS AND SUGGESTIONS ON THE

DRAFT CONSTITUTION
February-Octobér |

[The: Draft Constitution as seirfeei BY “ihe Dmim:g Committee was
submitted to the President of the Constituent A.asemb!y on’ February
21, 1948 (Vol. N1, Doec. 6. It was published on’ Fébruory 26, Wide
piblicity was given, so that all individials and orpanizaiions in' ihe
cotniry inierexted in the framing of India’s C’o-:srxmrran might have
ar oppariunily of expressing their views.

Copies of tha Draft were sent to cvery member of the Coustituent
Assembly with the reqiest that he should’ send in any suggestions or
criticisins on or before March 22, 1948, without preindide to his.righs
te propose any further aimendments at a later stage.” Copies were also
sent to the Provincial Legislétures, Provincigl Governiments, Ministrizs
of the Government of [ndid, the Federal Court and rhe High Courss
inviting criticissg -and supgestions.

Tie Drafting Conunitiee met o March 23, 24 ond 27 to vonsider

the commenis and suggestions received . il then, The Constirnniondl

Adviser, had exarined them and prepared notes on most of them. The

comntittes at jis wmectings held on these three days declded to vecommend

certgin amendingnts to the Dralt Conrstitution in the light (Pf the
comments end criticismy receiven, '

Subseauenly, the Fresident of ithe Constitizont Assembly constiinied
u Specinl Committes coisisiing mostty of the membeors of the Union
Coastitution Conunittee, the Provineial Constitution Cormmiittes ard
the Union Powers Committee, 1o exenine the Drafi Constirution as
setdled by the Drafting Comnuttec and ihe various commeuls aend.
suggusiions  recelved, with the recommendations’ ‘of the Drafting
Comittee thereon, The comimiitee was also asked 1o cousider cerrain
provisfens in the Draft Consiitidion which deparied from the previcus
decisions af the Consiitnent Assembly, These changes had been referred
to by the Chairmens of the Drafting Committee in s letter of February
21, 1v48. forwarding the Draft to rthe President. i was expected
that the views of this larger body ow the Drafi Constitution and
the further recommendations of the Drafting Committee would vnnbic
the Drafting Convnittee 18 sentle the final form of the Draft in such
a way as (o Micimize the work of the Constituent  Assemnbly.

The Special Committee met on April 10 and 1, 1948,

Suggestions for amendment coptinwed ito  be received from the
menmbers of the Coastituent Assembly, the Provincial Governments, the

-
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Provincigl Legistatures, Ministries of the Government of India ond
other Govermmenral orgeizativns, as well as from non-official bedies
and the general public. The Drafting Committee reassembled again
on October 18, 1948, and a1 Its meelings held on that date and on
Octaber 19 and 20 examined the comments gnd eriticisms on the Drafr
Constitution received so far. The committee olso further considered
the recommendations of the Speclal Committee. As a result of his
cxanunption, the Drafting Committee  selected some  amendments
which it proposed to suppori and also suggested ceriain others.

The Drafting Commitiee decided rto  issue a reprint of the Drali
Constinwion  showing the omendments  which it recomraended for
adaption opposite ihe articles whick they sought to amend. This reprint
was meant for circulation among the members of the Constiluent
Assemole jor their pse when the Draft come up before the Cansiituent
Assembly for consideraiion. Accordingly when Ambedkar maoved that the
Draft Constitution as scitled by the Drafting Convnittee be taken inio

conmsisderarion, the Asscuhly had before it the Dreft Constitwrion as
settled by the committee on February 21, [948, together with the
reconumendations made by the Drafting Committee for amendment of
vertgin provisions {1 the lght of the comments and criticicins reveived.

In seirting the Draft Constitution of February 1948, the Drufiing
Comrattee had net agreed with some of the recommendations of de
Corunidters on the Centrally Administercd dreas (Chief Commissivners’
Provinces) and on the Financial Provisions of the Constintion. The
Special Commitiee supgesred that where ihe Drafiing Comminiee had
differed from the recommendmions  of these two comnuifees, the
praposals  af the committees  should be indicated as alternanve
provisiens for the consideration of the Constituent Assembly.  The
Drafiing Committee  accordingly  reprodiced  these propusals  ax
alternative provisions in an appendix to the reprint of Oclober, 1948

In this Part, the morc important commtents and suggestions received
during the period February to October, 948, together with the amend-
ptents recommended by the Drafting Commiittee in the light of ihose
,comments gnd  suggestions have been grouped together nnder ecach
grmrc of the Drafi Constitution. The proposals for amendment sogeilr
with the Constitutional Adviser's notes thereon (which reproduce Jully
the views of the Diafting Committee andfor ef the Special Committee)
and finally the recommendotions of the Drafting Committes for
amcndment have been set out under each article

In addition, the following documents have been invluded sepavarely

() Minutes of the meetings of the Drafting Contmitiee, March 23, 24
and 27, 1948,

Ui} Minutes of the meesings of the Special Commiiiee, April 10 and
11, 1948.

{iti} Latter from the Chairman of the Drafting Commitiee to the
President of the Constitnent Assembly, October 28, 1948,

The Draft Constitution was introduced in the Assembly on November
4, 1948, when Amébedkar moved that it be taken into comideration.

S TS
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- The ciause by clatise contideration began on November 15 and amend-
menis were moved from time to 1ime, boti on behalf of the Drafting
Committee and by individual members of the Assembly, as each clause
was taken up for consideration. As already stated above, the papers
inciuded i this Part comprise only the comments and suggessions on
- the Pratt Constitution made between February ond October, 1948, ie.,
pricr to its iniroductici in the Assembly}

(N COMMENTS AND SUGGESTIONS

1. Preamble

B. Pattabhi Sitaramayya and others* ¢ That for the word “beliel” the word
“association” be substituted.

Note: The reason for omitting “association” was that it would have
'soemed odd to stress 30 prominently freedon: of association at a iime when
¢ettain associations dangerous 1o the State were being banned.

B. Paftabhi Sitaramayya and others* : That for the “Fratemity” clause the
following be substituted : _

Fraternity assuring unity of the Nation and the digoity of the individual.

Note : This is purely a drafting amendment, It seeks to put the words
“unity of the Nation” first and then the words “dignity of the individual”
"in the line commencing with the word “Fratemnity” in the Preamble.

. 'The reason for putting the dignity of the individual first was that unless

the dignity of the individual is assured, the nation cannot be.united. In
the Preamble to the Irish Copstitution “the dignity of the individial” comes
before “the wnity of our country”. We may, therefore, retain the existing
order of th¢ phrase, _

L. N. Saha : That the foliowing be added to the Preamble : _
The people of India means reprosenmfatives of the entire population of
Tadia, elested by adult feanchise. '

Note - The expression “the people of India” in the Preamble means the
entire population of India: the Constituent Assembly 1 speaking in the
name of the people of Iodia. This amendment is misconceived. Further,
it would not be correct to refer to the represeptatives “elected by adult

. franchize”, as the members of the Constituent Assembly have not been
slected by adult franchise. This amendment cannot, therefore, be aceepted.

Upendranath Barmvan: That in the Preamble for the word “India" the
word “Bharatbarsa” be substituted and appropriste changes be made

- throughout the Draft. '

_ *Sbrimati G. Durgabaf, Thakurdas Bhargava, B. V. Keskar, T. T. Krishnawgachari,
M, Acapthasayapam Avvangar znd K. Santhansam,
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or decorations for gallantry, humanitarian work, eic.. pot carrying any {itle.

The Drafting Coromittee was of the view thal fer clause (1) of acticle 12
the following clause should be substituied :

(1} Titles ¢r other privileges of birth sbail not be contferred by the Suaie.

The Special Committee further amended it as shown in the Drafting
Committee's amendment prefixing the word “hereditary”. )

Decision of the Deeftng Committoe, October, 1948: The Drafting .
Committes decided 1o sponsor the amendment in the terms proposed by it.

DR

ARTICLE 13

R. K. Sidhva: That at the end of each of the sub-clauses (a), (b}, {¢) and
: (2) of clause (1) of article 13. the words “throughout the territory of lndia”
- be inserted. T
Note : The reference to the territory of ledia in sub-clauses (d} and (e} of
clause (1) of article 13 is necessary because without such reference  those
sub-clauses would be roeaningless. In the remaining sub-clauses of clause §))
b¢ that articks such refersnce is not necessary as in the absence of any
. restriclive provision the right conferred by those clauses will extend
throughout the territory of Todia, This amendment is not therefore necessacy,
B. Pattabhl Sitarzamayya and otbers® : That for clause (2) of articiz 13 . :
the following be substituted: —
Nothing in sub-clause {a) of chiuse {I} of this article shall afect the
opetation of any exisiing law, or prevent the State from making any law
relating to libel, stander, defamation, offences apainst deceney or morality
or sedition or other matiers which undermine the security of the Stat.
* Note: The Special Commiliee considered this amendmznt and suggested
thet clause (2) of article 13 should be retained in its present form with the
substitution of the word “security” for the word “authority™.
B. Patiabhi Siteramayyaz: That in clause (4) of article 13 the words “the
y general” be omitted and after the word “public” the words “safely, peace.
_and teanguillity” be inserted.
Note: The Special Commiltee also considered this amendment 2ad
suggested that in clause (4) of article 13 for the words “in the interests of the
general public” the words “in the interests of public order or morality™
should be substituted. .
., B. Pattabhi Sitarmayya and others® @ That in clause (5) of article 13 for
the words “'State” and “aboriginal” the words “Parliament”™ and “scheduted™
respectively be substituted.
Nere: Tihis amendment seeks 1o confer power only on the Lnion
Parliament to impose the restrictions referced to in clause (5) of article 13.
Such restrictions may have to be imposed on persons detained in prison or i6

*Shrimati Q. Durebai, Thakordas, Bhargava, D. V. Keskar, T. T, Krishnamachari,
M. Anagthasayanzm Ayyangar end K. Santhanam.
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mental bospitals, on criminal tribes, ete. “Prisons” is a subject jn the State
List {entry 5 of List H); “mental hospitals” and “nomadic and migratory
tribes” are in the Concurrent List (entries 19 and 24); so the power to impose
such restrictions by legislatdon cannot properly be taken away from
the umits. Again, Provincial Acts have in the past imposed restrictions (for
example, the Bengal Tenancy Act, 1885) in the interest of aboriginals. Should

" the Provinciel Legislatures be prevented from exercising such powers in
future?

The athandment also secks to substilute the word “scheduled” for the
word “aboriginal” in the said clause, “Scheduled Tribe™ instead of “aborig:nal
tribe” would be more speeific and better. This part of the amendment may
therefore be aceepted.

B. Pattabhi Sitarapayya and others™ : That in clause (6) of article 13 for
the words “public order” the words “the goneral public” be substitutzd,

Note - This amendment seeks to replace the words “public order” in
clause (6) of article 13 by the words “the general public”, the very phrase
which has been sought to bz omitted from clause (4) of article 13. The words
“public order” have beea used in the Draft because the carrying on of certain
occupations in certain localitizs may have io be proliibited or restricted in
the intesests of public order : e.g., the sale of meat in the vicinily of 2 temple.
The words “in the interests of the geperal public” are wider in scope and
it the smendment is accepted. the whole phrase “public order, morality, or
health” may be omitted. On the whole, the amendment siems unnecessary.

Thakerdes Bhargava and Govied Das : That to article 13, the following
new clause bz added ;

{7) Nothing in sub.ciause (b} shall affect the operation of any law imposing

disqualifications on the ground of age, cilizenship, or residence, unsoundness

of mind, crime or cerrupt ot dlegal practice on the right of voting, or on

the sround of age. holding an office of pcofit, unsoundpess of mind,

, ° solventy, or inhcritance of citizenship of a foreizn power, non-residence,
erime ot enrrupt or illegal praciice ea the right of membership end simifar
disqualification of a gepeizl nature not based oa religion, caste, race or sex.

Note : The Drafting Committee did not accept this amendment. See the
rote on the amsndment; propored by Thakurdas Bhargava and Govind Das
to clause (L) of article 10.

Tnjamat Husain: That in sub-clause (c) of clause (1) of article 13, aftec
the word ‘fornt’® the word ‘non-coramunal’ be inserted.

Note: It (his amendment is given effect 0, then the expression
~non-comumunal associations or unions” would bz rather vagus. Further it
would then be doubtful if religious associations would at ol be permissible.
Presumably the intention of the sponsor of this amendment s to prohibit the

*Shrimati . Durgabai, Thakurdas Bharpava, B. V. Keskar, T. T. ¥ rishnamachari,
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formation of political orﬂamzanons on the basis of religion. If this is so,
then the proper course would be to make the following amendment:
After atticle 22, the following article bs inserted :
22-A. Mo religiovs institution shall be used fer political purposes and
no political organization shall be based on religion,

Tafomal Husain: That in clause (5) of article 13, the words “or for ths
protection of the interests of any aboriginal tribe” be deleted.

Note: Provincial Acts have in the past imposed restrictions (for example.
the Bengal Tenzuey Act, 1885) in the inferesis of aboriginals. If the words
“ar for the protection of the interesis of any aboriginal tribe” be omitted
from clause (5) of article 13, then ail existing restrictions itposed by
Provincial Acts in the interests of aboriginals would become void and the
Provincial Legislatures will be also prevented from exercising such powsrs in
future. This would pot surely be conmducive to the welfure of the Scheduled
Tribes for the protection of which special provision has been made in article
300 of the Draft Constjrutinn, To be more specifiv, the expression “Scheduled
Tribe™ which has been defned in article 303 of the Constitution may however
e substituted for the expression “aborigigal tribe™ in this clause.

The Editer of the Indiam Law Review and some other members of the
{aleutia Bar havz siggested that tie followirg additions should be made in
article 13 :

(1) a rew sub~clause 1o clause (LY whereby all citizens are to be secured
in their persoss, Nouses, papers, and cffects. against unreasonable searches
‘apd geizures;

() a new elause declaring: The spuineration in the Constintion of the
ahove-meationed righis shall not be consteued to deny ot disparage others
retained by the people,

(3) anotirer new clause : Nothing in sub-ctause, . of the said cleuse tthe new
sub-clause proposed) shall affect the operation of say existing law, or prevent
the State from making any law imposing, in the intercst of public order.
restrictions on the exercise of the right conferred by the =iid sub-clause.

Note : The insertion of the new clause in articte 13 as proposed in {1) and
(2) above is open to objection. All searches and stizures of property are
made in accordancs with the provisions of law. Such searches or seizures
are authorized by law pot enly in the imterest of public order but alse for
the purposes of detection of various crimes, If, for example, a person is
found removing apy forest -produce from a Government forest, the power
canferred by the Forest Act on o Forest Officer to search that person or Yo
geize the forest produce found in his custody cannol be said merely to have
been conferred in the interest of public order. It will thus be necessary to
qualify the right referred o in the new sub-clause propesed in (1) above
very extensively if it is to be inserted as a fundarental right in the
Constitution, Tt would therefors hardly be of any use 1o inclede such a right
as a fupdamental right. ' )

[}
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¢ insertion of a pew clause as proposed in (2) above to the cfiect that
the enumeration in the Constitution of the above rights mentioned in clause
{1) of that article shall not be construed to deny or disparage others
retained by the people is also open to objection, as in the absence of a clsar
definition of such othec rights, questions are likely to be raised abour the
existence of various rights giving rise to unuecessary speculation about such
tights and resulting in abnormal increase in litigation. Xt s therefore hardly
desirable t¢ include the new clause as a fundamental right in the Constitution,
" The Bihar Lawyers’ Conference at its fourth session at Gava has proposed
that 2 new sub-clause (h) should be added to clause (1) of article 13:
(h) to represent his case himsell or through a pleader or recognized
apgent under the law for the protection of his Hfe, liberty, property and
r.tghts in any judicial procecdings.
Note @ Such a right is already conferred bv the Code of Civil Procedure
+" and the Code of Criminal Frocedure which lay down the procedurc to bé
followed in judicial proceedings. This is hardly a matter for inclusion’ as
a fundamental right in the Constitution itself.
Aty Chandra Gupta (Advoecate, Calcuita High Court) has suggested that
in.clause {5) of article 13 the words *affest the operation of any existing

law, or’” should be omitted and in the spid clause the following provise.

should be added:
Provided that such law receives the sanciion of the President of India
before or after enaciment.

Note : Attention is invited in this comnection 10 the amepdment of
B. Pattabhi Sitaramayya and the note thereon. Provincial Acts have in the
past imposed restrictions {e.g. the Bengal Tenancy Act, 1885) in the interest of
aboriginals. These laws cannot be kept alive if the amendment proposed by
Guptz is accepted, in view of clause (1} of article § of the Draft Constitution.

Joya Prakash Narayan: Article 13 should be redrafted as follows:

13. Subject to public order or morelity the citizens are guaranteed :

(a) freedom of speech and expression; '
(b} freedom of the press;
(c) freedom to form associations or 'unions;
{d) freedom to assemble peaceably and without arms;
{e) secrecy of postal, telegraphic and telephonic commiynications.
13°A. All citizens of the Republic shzll enjoy* freedom of movement
throughout the whole of the Republic. Every citizen shall have the vight
v to sojourn and settle in any pface he pleases, Restrictions may, however,
be imposed by or under a Federal law for the protection of aboriginal
tribes and backwsrd classes and the preservation of public safely and peace.
Original article 13 is very clumsily drafted. Rights guaranteed under clause
(1) are considerably taken away by other clauses, .
Nore : The rights to freedom of speech and expression, to form associations
/ or uniops, and to assemble peaceably and without arins, have been guaranteed
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in acticle 13 subject to certain restrictions which have been specibed \
in clauses (2), (3) end (4) of that article. The restrictions which may
be imposed under clause (2) of that article on the exercise of the right to
freedom of spcech and expression ate all restrictions to be imposed it the
interests of public order or morality. Under clavse (3) of that arlicle
sestrictions may be imposed on the exercise of the right tn assemble peaceably
and without stms in the interests of public order. The restrictions which
may he imposed under clause (4) of that article on the cxercise of the right
to form aseociations or unions are, hewever, wider and any restrictions may
be imposed under that clause in the inleresis of the peneral public. It has
been suggested by the Speciat Committee (hat the words “in the interasts
of public order or morality” be substituted for the words “in the interests
of the general public” in that clause. The zew aniicle 13 proposed by this
amendment in so far as it provides for freedom of speech and expression.
freedom to form associations or unions, and freedom to assemble peaceably
and without arms is virlually the same as the provisions in that behalf
made jn article 13 of the Draft Coonstitution. '

The amendment further sceks to provide for freedom of the press and
secrecy of postal, telegraphic and telephonic commupications. It is hardly
necessary to provide specifically for freedom of the press as freedom of
expression provided in sub-ciause (a) of clause (1) of articls [3 will include
freedom of the press. It is also hardly necessary to  nclude
secrecy of postal, telegraphic and telephonic communications as a
fundamcotal right in the Constitution itself as that might lead to practical
difficulties in the administration of the posts and telegraph departiment. The
relevant laws enacted by the Legislature on the subject (the Indian Post
Office Act, 1898 and the Indian Telegraph Act, 1885) permit interceplion of
commucications sent through post, telegraph or telsphone only in spzcified
citcumstances, such as, on the occurrence of an emergency and in  the

interests of public safety, _/K
The new article 13-A proposed by this amendmast is substanlially the
same as the provisions contaired in sub-clauses {d) and (e) of clavse (1) of
article 13 of the Draft Constitution, but it confines the restrictions which 1
may be imposed on the excreise of the right to freedom of nrovement and
" to sojourn and settic in any place, to resirictions for the protection  of
aboriginal tribes and backward classes and the presecvation of public salely
and pence; and it also sceks to confer power only on the Union Parliament
to impose such restrictions.

The expression “‘preservation of public safety and peace” would not be
sufficient and comprehansive as jt may be necessary fo impose restrictions
in the inicrests of morality and in the iwterests of public hzalth (for example,
for the suppression of immoral (raffic, prevention of contagious discases).
‘The expression “in the interests of the general public” used in clause [

. 5) of
grticle 13 is thus more appropriate, . ‘/J
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Further, it may bz also necessary to impose restriclions on persous
detained in mental hospitals or in prison, on criminal tribes ete. Prison is a
subject in the State List (entry 5 of List II); “mcatal hospitals and nomadic
and migratory teibes” are i the Concurvent List (entries 19 and 24). So the
‘pawee to impose such restrictions by legislation canpot properly be taken
away from the States.

Again, Provincial Acts have in thc past impos:2d festrictions in the interests
.of aberiginal tribes (for example, Bengal Tenancy Aci, 1883). Should the
Provincial Legislatures be preventzd from exercising such powers in future?

Decision of the Draiting Commitiee, Qctober, 1948: The Drafting—
Committee decided— '

(i) that for the words “authority or foundation of” in sub-clause (2) of
article 13 the words “security of, ¢t tends to overthrow” be substituted;

(i} that for the words “the gcneral pablic” the words “public order or
morality” be substituted:

{ii) thac for the word “aboriginal” in clause (5) the word “scheduied”

' be substituted:

(iv) that for the words: “public order, morality or heafth” in clause (6)
the words “of the peneral public” be substituted.

ARTICLE 15

B. Pattabhi Sﬂ"aram‘m_,a aud athers® : That in article 15 for the words
except according to procedure established by law"” the words “save in
accordance with law™ be substituted.

:Note ? ‘There is no objection ta the acceptance of this amendment which
secks to substitute the words “save in accordance with law” for the words
“except according to procedure established by law™. “Due process of law.”
which i§ the expression used in the American Bill of Rights originally meant
no more than “dec proceditre prescribad or established by law”, and this is
the form in which the clapse occurs in the Japanese Constitution which is
believed to have bsen framed under American guidagce. The expression
“gxcept according to procedure established by law” has been accordingly
used in article 15. The expression “save in zccordance with law" which is
propossd to be substituted by this amendment is, as has been poilnted om
in the footnote to article 15, the Irish form of the same cleuse.

Upendrapath Barman : That in article 15 for the words “sxcept according
te procedure established by lew™ the words “without due process of law”
be substitated.

Note : The reason for the substitution of i wordss “except according to
procedure established! by taw™ for the words “without due process of Jaw"”
which occurred in the Draft recommended by the Advisery Commitiec on

*Shrimati G. Durpabai, Tnakurdas Bhargava, B. V. Keska?. T. T. Krishnamachar.
. M, Apanthasayanam Ayvangar and K. Saathanam, :
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Fundamental Rights has heen explained in the footnote 10 article 15 of the
Draft Constitution. '

NEW ARTICLES I1B-p aND 18-

Yaya Prakash Narayan: The following new articles should be added :

13-A, Every citizen has (he right directly or without anyone's appraval to
bring complaints to the law courls against officil persons and governmental
or self-governing bodies for ilegal acts which they may commit against
him in their official capacity. Special provisions may be preseribed by law
for Heads of Governments, Ministers, judges and sold:ers under colours,
18-B. The establishment of extraordinary tribunals’ shall nat be permitted
save cnly such military iribunals as may be anthorized by law for dealing
with military offences against military law, .
The jurisdiction of military tribunals shall oot be extended to or cxercised
over, the civil population save in time of war ot armed rebellion. and
for acts committed in times of war or armed rebellion. and in aceordauce
with regulations to be prescribed by law. Suck jurisdiction shall not be
sxercised in any area In which ordinary law courts are open or capable
of being held, and no person shall be removed from one area to another
for tie purpose of ereating such jurisdiction.

Note ; The rew article 18-A sought to he inserted hy this amendment, if
adopted, would deprive all Government servants of the protection against
prosecution and suits which they now enjoy wunder the Criminal Procedure
Code, 1§98, and the Civil Procedure Code, 1908, for acts done by them in
their official capacity. If no such protection is afforded. then frivolous ¢ivil
and eriminal proceedings against Government servants will greatly increase
and the day-to-day administration wilt be dislocated.

Further, article 25 of the Draft Constitution already provides remedies for
the enforcement of fundamental rights conferred by Part TIT of the
Constitution, and appropriate proceedings for the enforcemnent of such rights
can be fnstituted against governmental or seif—gmemi.ng bodigs. Tt is, therefore,
hardly necessary Ao make any further provision for the conferment of the
right to proceed aﬂamst "such bodies for iliecal acts comniitted by them.

The new article 18-B proposed by this amendment seeks 10 ben the
establishment of extraordinary tribunals except military tribunals for dealing
with offences against military faw. It is mot. however, clear what is meant by

. the expression “extraordinary tribunal”. The Draft Constitution provides for
the appomtment of election trbunals for the decision of doubts and
disputes arising out of or in connection with the elections to Parliament and
State Legislatures (vide article 289). Such tribunsls are nceessary for the
speedy disposal of election disputes. It is not, however. clear whether the
expression “extraordinary tribunal” would include such tribunaie. Further,
it may be nmecessary not only- in times of war or armed rehellion but also
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"Vallabhbhai J, Poel

Sir, [ move:"That the Constituent Assembly do em,nd the time fixed for the presentation
of the report of the ﬂdwsory Committee appointed by the resolution of the Assembly of
- the 24th January, 1947 unul such date or dates as the President may choose in his

discretion."
"2
Vallabhbhai J. Patel
The House is aware that when this Resolution was passed we were required to submit an
interim report on Fundamental Rights within six weeks, an interim report on Mmorltles

Rights within ten weeks and our final report within three months from the date of~our
appointment. We have tried our best to adhere to this time table, but regret that it has not

been possible for us to carry it out. At our first meetmg held on the 27th February, 1947
we-decided unanimousty to request you to extend the time limit for the submission of the
Feports in anticipation of the sanction of the Assembly.

3 .
_ __ Vallabhbhai J. Patel .
We are fully ¢oricisus of the necessity of compieting,our work with the utmost dispatch;,
but we fear it is not possible to work to a rigid time tablé. We request therefore that.the
\A:ss_enfb'!y may b2 mdved to extend the time limit to such date or dates as you may choose’
in your discretion. '

4

President

The question is:"That the Constituent Asaembly do extend the time fixed for the
l presentat:on of the report of the Advisory, Committee appointed by the resolution of the
" Assembly of the 24th January, 1947 until such date or dates as thie President may choose
in his discretion," The motion was adopted. -INTERIM REPORT ON-
FUNDAMENTAL RIGHTS

5

Vallabhbhai J. Pate!

Sir, 1 move:"That the Constituent Assembly do proceed to take into considermion the
interim report on the subject of Fundamental Rights submitted by the Advisory

Committee appointed by the resolutioh of the Assembly of the 24th January, 1947."
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Vallabhbhai J. Patel

Sir, this is a preliminary report or an interim report, because the Committee when it sat

down to consider the question of fixing the fundamental rights and its incorporation in the *

COl‘lStltlltl()Il, came to the conclusmn, firstly, that the fundamental rights should be

_ dmded into parts--the first part justiciable and the other part non—Justlmable Even while
,_consndermg the first part it came to the conclusion that we could not come (o a final
decision as to what fundamental rights are to be incerporated in the Constitution.

" Considering all the mrcumstances that exist today and that may arise within the course of

the consideration of the various Committees' reports and the drafiing of the Constitution,
points may arise for suggesting additional fundamental rights and also for making mirzor
alterations or suggestions that may be consxd»red advisable. This report is a dréﬁ report.
may also suggest for the conmderauon of the House that in considering the vatious *
clauses that have been recommended by the Advisory Committee, the House may not
stnctly consider the wording of each claus., of the rights suggested. Certain changes may
be required while actually legally drafting the clauses and it would be better to leave the |
drafting to the Draftmg Committee which will make such changes as may be necessary to
put them in proper phraseology What | would submit to the House to do today is |
generally to actept the principles of each of the clauses that have been suggested for
consideration, so that we may not have o de_voEe more time in considering the technical |

legal details of the phraseology to be adopted.

7

. Vallabhbhai J. Patel

We have now suggested for :‘the consideration of the House those rights that are

justiciabie. The second chapter ‘we have ourselves not been able to consider. The

Fundamental R;ghts Sub-Committee met and considered this matter for a fortnight and -

devoted cons1derable labour and time. After that the chort was passed on to the .
Minorities Rights Sub-Committee. That Committee also sat over this Report and
anxiously considered various clauses and made certain changes and those changcs were
adopted. They sat for three days, and then this report was again placed ‘before the
Advisory Committee for its consideration. The Advisory Committee sat for two days and
at their two sittings they considered the whoie thing over again--30, the House wﬂl see
that this is not a haphazard Report, it has been considered in all its various aspeets. It is
quite possible to make suggestions, dl[{.rdtlﬂns and ad.huu LChA ELVE a_;..ndm nis, but
the House may not have ﬂlat tifine whlch the Cormmlt»a ai, {road humbl ¥ supi tJ‘

the House carefully to consider the various clauses that ave been suggested, and when

. amendments are put forward before the House, they will aiso be carefully scrutinised.

There are about 150 amendments, [ hear and serutiny 01 the amendments will take some
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time. The Office has been able to scrutlmse about 25 or 30 amendments and tZwﬂl
perhaps take the whole of today's meeting. 1 move that the Report be taken into
consideration, and if that motion is adopted then we can go and consider the rights clause

by clause.

— 8

President

Motion moved: "Reqolved that the Constltuent Assembly do proceed to ‘take into
consnderatlon the interim report on the subject of Fundamental Rights submitted by the

Advisory Committee appointed by the resolution of the Assembly of the 24th Janu'a:y,
1947." |

9
Hirday Nath Kunzru
Mr. Pteside'lt the Report before us purports o deal with only those fundamental rights -
“that are enforceable by the cetrts, but a close study of it shows that i refers to matters
which cannot be mcluded under the head "Pundamentz] Rights”, and that it deals with
those fundamental rights which are not justiciable. To give: -an mst.mce, Siy, il a matteh
which does not fall under the category of fundamental rights, 1 shall refer to zlause 1.0

which makes "trade, commerce and intercourse amoig the units by and betwegn the
citizens" absolutely free.
. 10

L. Krishnaswami Bharathi

------------

_ 45
o , | | R.K. Sidhva
It is considered a justiciable and fundamental right.1f a right to reside and seftle is not a
justiciable or fundamental right, I do not know what else it could be. Under the
circumstances. 1 de feel that the objections of Dr. Kunzru are untenable and T agree with
Mr ‘Lahiri that in some respects thls Repott is cettainly not complete, and we have 10
gwe elaborate personal and political rights. It is not that we have ignored that part, There
are various amendments on the order paper; | have moved some of them and other

Hen'ble Members have also done so. T hey will be considered by this House. 1 might also

state that the Commlttee had suggested ihat the secrecy of correspondenge should be

e ettt

guaranteed and that t here should be no kind of inter centlon of correspondence, telegrams

and telephones, but the main Compuittee has deleted it. Therefore. it is unfair to say that
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the Fundamental Rights Commmee did not ctmsnder this question. We have now moved

amendments to that effect, and it is for the House to_consider those amendments. Mr.

[ahiri should not have made all those general remarks; he should have confined himself
to the amendments Whlch have been moved Therefore, 1 contend, Sir, that these
fundamental;nghts are Iustlelable and T do feel that'the objection of Dr. Kunzru is not
justlﬁable and that Mr. Lahiri, in his anxiety to move more. amendments to protect the

rights of every citizen, made an uncatled fcn remark that we will be mal\mg this country a

laughing-stock of the world. This is too ,much indeed.

......

‘ _ 56
Vallabhbhai J. Patel
Sir, when [ moved my motion for the consideration of this Report I did not anticipate any
long debete on this question, I thought that there would be plenty of opportunities for
scmtinisiﬁg the clauses, omitting some clauses; if necessary, that may be considered
objectionable or improving any if need be. Now that the debate has taken place [ want to
place before the House certain aspects of the proceedings of the Committee which will
give the House an idea that this is neither a haphazard Report nor a report cookeder
uncooked. It is carefully considered Report. There were two schools of th:ought in the -

i

Committee and there was a large number of very eminent lawyers who could scrutinise

every word of avery senfence, even commc.s and semi-colons, [rom & very critical point
of view. These two schools viewed the matter from iwo different angles. One 5cl100l
considered it advisable to include as many rights as pO&‘:lblC in this Repoit--rights which
could stra1ghtaway be enforceable in a court of law, rights in regard to which a "citizen
may without difficulty go straightaway to a court of lasw and get his rights enforeed. T he

other schoel of thought considered it advisable to restrict fundamental rights to a few

very esseritial things that may be considered fundamental. Between the two schools '}here l
T was considerable amount of discussion and finally a mean was drawn which was
considered to be a very good mean. It must not be understood, because this Report is
called an Interim Report, that the second Repart will be much bigger, or that many more
important things will come under the subsequent report. It cannot, in the nature of things,
be that the principal report which comes before the House would be containing less
1mp0rtant things. Very essential thin gs have been included in this Report But there is
another report which has to be considered and that is the report on fundamental r1g_ht$
which are non-justieiable. There may be other points that may strike this House or may .

be suggested from outside which may have to be considered and the Committee may take
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them into account. But I may infarm the House that this Report has gone through three

Committees. Of course the third school of thought was absent in the Committee. That

" schaol would require that under the fondamental rights which were provided for a free

India there should be no police, there should be no jail, thgre should be no restrictions on
the press, the baton, the lathi or the bullet. Everybody should be free in a free India to do
what he likes. That sbhbol was absent in the Committee. But the two schools of thought
that considered this Report studied not the fundamental r1 ghts of one country alone but of
almost every country in the World. They studied ali the Constitutions of the world and
they came to the conclusion that in this Report we should include as far as poss;ble rights
which may be considered to be reasonable. On that there may be difference of opinibn in " |
this House and this House is entitled to consider every clause from a critical point of view
and to suggest alterations, modifications or emissions but what I have moved in this :
House, now is, that this Report may be taken into consideration: Therefore, I thought that” '
any elaborate speech was not necessary and hence I suggested that whatever has o be ..

considered, or whatever suggestions have to be made, may be made at the time when

clauses are consideted. As 1 told the House there are about 150 amendments, though the .

time given was about ten hours or so. The House contains members who are very

studlous, very critical and very well-informed and therefore it is to the credit of the House ’
that we have got as much as 150 amendments in such a short space of time. I think if we
proceed at this rate we will debate perhaps for a much longer period than we expect. So, I .
suggest that the Report be taken into co.nsideration, and if that is accepted, we may take

clause by clause.

100

Somanth Lahiri

100

. Somanth Lahiri

My last amendment runs thus:"Afer clause § the following new clauses be added and
existing clause 9 be renumbered as clause 14, and consequential changes be made in the
subsequent clauses:- 9' No person shall'be detained in custody without trial.10. (a) Liberty,

of the press shall be guaranteed subject to such restrictions as may be imposed by law in -
the interests of public order or morality.(b) The Press shall not be subject to censorship.

and shall not be subsidised. No security shall be demanded for the keeping of a Press or

©the'publication of any book or other printed matter.11. The privacy of correspondence

. shall be inviolable and may be infringed only in cases provided by law........
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_ D. N. Daita

The Hon'ble Member is suggesting new clauses. We are now dealing with clause 8. He

may at best move his amendments to clause 8 and not MOVe new clauses.

102 *

c Somanth Lahiri

IAIL these clauses have reference to the subjects' right to freedom and so dn. I can move

them now or later on. Both mean the same thing.



52

ANNEXURE ~

M

Draft Constitution of India, 1948 "*> S(} cl cJu 'i.* P&rk\ 0& \ "\&AC«. ,

" RIGHTS OF FREEDOM -

24. (a) All citizens of the Republic shall enjoy freedom of movement throughout the ..
whole of the Republic.Every citizen shall have the right to sojourn and settle in any place
he pleases. Restrictions may, however, be imposed- by or under a Federal Law for the
protection of aboriginal tribes and backward classes and the preservation of public safety )
and peace, (b) Every citizen shall .have in every Unit of the Republic equal civil rights
and duties with the citizens of that Unit. ) |

25. The citizens are guaranteed, consistent with other provisions of the Constitution z;nd )
public order and n_lorality, (a) freedom of speech and expression; (b) freedom of the press”
: (c) freedom to assemble peacefully without anlns; (d) freedom to form associations and
unions; (¢) secrecy of postal, telegraphic and telephonic communications,

26. No person shall be deprived of his life ot liberty, nor shall his dwellings be entered,

save with due process of law.

' 27 Traffic in human beings and forced labour in any form, including begar and

involuntary service, except as 2 punishment of crime whereof the party shall have been

duly convicted, are hereby prohibited and any contravention of this prohibition shall be

- an offence, provided that the state may impose, in accordance with law, compulsory -

.- service for public purposes without any distinction on grounds of race, religion, caste, or

class.
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SUR-COMMITTEE ON VUNDAMUNTAL RIGLLTS 169
- Clause‘ 19 was re-considered and was decided to be omitted. _ 97 Q
Sardar Panikkar promised to place before the committee tomorrow a clause

_[ dealing with internal customs duties,
A Uraft report in the eecompanying form: was adopted.

[~
it . - '
{(vitl) REPORT OF THE SUB-COMMITTEE ON FUNDAMENTAL RIGHTSF_&
. C April 16, 1947 XY
. \ ,
I To
e : The Chairman,
v Advisory Committee on Minorities, Fundamental Rights etc.
. Sir,
.y We, the undersigned, members of the Sub-Committee on Fundamental
Rights appointed by the Advisory Committee on the 27th February 1947
Vo hdve cohsidered the matter referred to us and have now the honour to submit
this our report. o
2. The. committee held three sittings, At the first sitting which was on
) the 27th February 1947 the procedure to be adopted and the general lines
' ' of business were discussed and settled. The second sitting of the committee
. was for a continuous period of eight days. During this sitting, after a full
ar " . discussion of the various drafts placed before the committee, conclusions
o  were reached in regard to the different clauses which embodied in most cases
it | the decision of the majority of the members present and in other cases their
u- | unanimous decision. The third sitting was held between 14-4-47 and 16-4-47
in P in which the provisions embodying the conclusions reached in the previous
. sitting were discussed and revised.
ng 3. When the committee began its work, it was resolved that a difference
Wt should. be drawn in the list of fundamental rights between rights which are
is- { en_forcg'fible by appropriate legal process and provisions which are in the.
he ' ~ nature of fundamental principles of the social policy that is to regulate the
1d w govérnments concerned. In this respect, the committee has followed the
as Irish model and adopted a middle course between the one adopted by the
ce framers of the American Constitution and the onc pursued in rocent Eurapean
b " conmstitutions which have mixed up the two sets of rights. The committee
' also were of opinion that while certain’ human rights must be guaranteed
he C to every:resident of the Union, other rights must be confined only to citizens
al and accordingly it will be noticed that some clauses refer to every person and
: other clauses to citizens only. | ,
o 4. While the committee has drawn upon the American and lrish Consti-

» , tutions .as also upon the recent European constitutions, the committee has
. ' throughout kept in view the complexity of Indian conditions and the peculiar-
ities of the Indian situation and has made appropriate changes. In certain
cases, provision has been made for penalties and’ sanctions being enacted by .
the law, of the Union for violating the fundamental rights. This is of course

ed
ns.
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without prejudice to the provision which makes any law in contravention
of the fundamental rights invalid or inoperative., A general provision has
also been inseried for (he cnforcement of the rights by appropriate remedics
before the Supreme Court to be established s parl of the Union constl-
tution. -The detailed provisions in regard to the enforccment of fundamental
rights by appropriate writs and applications before the Supreme Court to be
cstablished as a part of the federal structure of the constitution will
hecessarily have to find a place in the powers and jurisdiction of the
court to be so established as also in other provisions relating to the
Union constitution. ' .

5, Though clause 20 of the Statement of May 16, 1946 contemplates the
possibility of distributing fundamental rights between the constitutions of
the Union, groups, if any, and the units, we are of the opinion that funda-
mental rights of the citizens of the Union would have no value if they differ
from group to group or from unit to' unit or are not uniformly enforceable.
Rights of man enforced uniformly have come to be recoanized as an essen-
‘tial condition of stable society. We recommend that provisions on the lincs
set out in the Annexure be incorporated in the new Conslitation so as to be
binding upon all authorities, whether of the Union or the units.

6. We are of the opinion that every citizen is entitled to free trade, com-
merce and intercourse within the territories of the Union unburdened by any
internal duties ot taxes of customs, At the same time, we realize that many
Indian States depend upon such duties and taxes for a considerable part of
their fevenue and cannot do without it all at once. Similar difficulties have
arisen in the framing of the constituti~ns of other countries and unless there
is a scheme for.a smooth transition to free trade in the Union friction will
inevitably arise.” Some agrecment will therefore have to be mude with those

States in the light of their existing rights with a view to their ultimate elimi-

nation within .a_period to be prescribed by the Constitution, Thereafter,
. there will be untramelled free trade within the Union,

7. The commitiee was of the opinion that the right of the citizen fo have
fedrq.ss against the State in a court of law should not be fettered by undue
restrictions. Thé committce however was not able to draft a suitable formula
as the matter réquiredu more investigation than has been possible in the time
at its disposal.’

8. A proposal was made that a clause should be inserted to afford protece
tion against discrimination against citizens mainly by Government officers
in public administration on the ground of race or creed of social status. The
committee decided by a majority that this was a mattcr which should b

' gurther discussed” by the Minorities Sub-Committee who méy, if necessary,
refer back to this committee.

9. Jn regard to any particular matlers in which incividual members have
not agreed with'the majority view, they have appended a note of dissent.

10, While we are agreed (subject to the ntinutes of dissent) on the main
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g . princi.ple of the clauses we have recommended, we have not had. time to
examine in any detail the effect of these clauscs on the mass of existing
legislation,

11. Sardar Panikkar was nominated on 10-4-47 and joined our deliberas
tions only on the 14th April. We had however the benefit of discussing tho
whole draft with him,

Signed on behalf of the commitice.

t, . _ J: B. KrIipaLANI,
' Chairman,
Fundamental Rights Sub-Committee.

ANNEXURRE
FUNDAMENTAL RIGHTS

. Definitions
1. Unless the context otherwise requires : .
(i) “The State” includes the legislatures and the governments of the Union
 and the units and all local or other authorities within the territories of
l - the Union. : : '
(i) “The Union” means the Union of India. , i
+(iti) “The law of the Union” includes any law made by the Unior legislature
and any existing Indian law as in force within the Union or any part
thereof, )
' ' FPart I
Application of laws _
2. All. existing. laws or usages in force within the territories =of the Union

PR

'’ inconsistent with the rights guaranteed under this Constitution shal! stand abrogated ..

to the extent of such inconsistency, nor shall the Union or nny unit make any
law taking away or obridging any such right, .
' o Citizenship

3. Every person born or naturalized in the Union and subject to the jurisdiction - -

thereof- shall- be a citizen of the Urion. Further provisions governing WUnion
citizenship may be made by the law of the Union.
' Right to equality .
: 4, There shall be no discrimination against any citizen on grounds of religion,
i race, caste.. language or sex. In particular, there shall be ne discrimination against
ény person on any of the grounds aforesaid in regard to the use of wells, tanks,
roads, schiools and places of public resort maintaincd wholly or partly out of
public funds or dedicated to the use of the gencral public,
5. There shall be equality of opportunity for all citizens :

(i) .in matters of public employment ; . . -

(i) in the exercise- or carrying on of any occupation, trade, business or
profession ; and no citizen shail on any of the grounds mentioned in .tl'lc preoed!ng
section bé ineligible for public office or  be prohibited from acquiring, ho!dlqg
or disposing of property on exercising or carrying on any occupation, trade, business
or profession within the Union. .

Nothing herein contained shall prevent a law being made prescribing _1hat the

: incnmbc:it of an office to mapage, administer or superintend the affairs of a
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religious of deno&iinational institution ~ shall be a member of a particular religion,
persusion of denomination. N
order, cuslom OF interpretation of law,

6. Any enactment, regulntion, judgment,
i Constitution, by which any

in force immediately before the commencement of th
i d upon or 2any Jiscrimination is made

\ penaity, disadvantage of disability is impose
against any citizen on any tion 4 shall ceast to

h

I
E R

have cffect - ‘ ]

1. "Untouchabmty" in any form is abolished and the practice (hereof shall be ;

an offence. . ‘
s¢ denoting 20 office or o profession shall be conferred .

3. No titles except tho

by the Union. )

No citizen of the Union and no person hol

under the State chall, without the consent of the Union, accept
emolument, office oF title of any Lind from any foreign State.

' National Langu#ge
in the Devanagari of the Persian script at the
the national language, be tho first official Tanguage

of the Union.:: English shall be the second official lapguage for such period 88
the Union may b¥ law determine. Al official records of the Union shall be kept
in v}lindustani’iin"l:‘:‘.h the seripts and also in English until the ‘Union by 1aW
stherwise previds :

ding any office of profiv or trust
any present. ]

© tindustani, written cither
option of the citizen, ghail, as

Rights to freedom ’ : .
the exercise of the following rights subject to '

public order '_eﬁid morality or to the existence of grave emergency declared to be
such by the Government of the Union of the unit concerned whereby the security
of the Union of the unit, as the case may pe, is threatened : : %
(a) The right of every citizen 10 freedom of speech and expression. 7
The publication or utterance of seditious, obscens, slanderous, iibellous of
 defamatory matter shall be actionable or punishable in accordance with low.
(b) The right of the citizens to assemble peaceably and without arms.
Provision’ may be made by law to prevent or control mectings which are t
op urc n duneer or nuisance to the
control meetings in the vicinity of any

10. There, shall be liberty for

{ikely to cause 2 preach of the peace.
general public of to prevent OF
chamber of legislaturc.

(c) The right of the citizens to form associations OF unions.
‘Provision may be made by law to regulate and control in public interest

the cxercist of the torcgoing Tight provided that no such provision shatl

contnin  ONY political, religious of closs Jdiscrimination.

(d) The tight of every citizen to the sccrecy of his cocrespondence.
e by law 10 regulate the interception ©f detention

it Provision moy be nad

it % of articles and messapes i course of teansnuission by post, telegraph ©f
otherwise on the occutTene i acy or in the ‘interests

of public safety or wan qillity. -

' ihroughont the Uniot.

(©) The right of evety citizen Lo move frecly _
i getlle in Y purt of the Uniow,

(f) The right of every citizen 10 reside und
i w foflow any ey gation, trade, husipcss O

faw Yo HIHAAE wih reaA

the people to pe securc in their persons, houscs, papers and
, 'shall not be violated and RO

but upon probable cause, supported by oath of affirmation, and

he searched, and the persons of things to be seized.

»
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12. No person shall be deprived of his life, liberty or property without due
process of law nor shall any person be demied the equai reatment of the .1aws
‘within the territories of the Union : ' ‘

Provided that nothing herein contained shall prevent the Union Legislaguco-fr
legislating in respect of foreigners, .

13, (1) Every citizen not below 21 years ol age shall have the right to vote at
any election to the Legistature ol the Union and of any unit thereof, or; where the
Legislature ‘is bicameral, o the fower chamber of the Legislatuve, subject to such
disqual_iﬁcati:gns on the ground of mental incapacity, corrupt praclice or crime as
may be imgi'oscd, and subject to such qualifications relating to residence within the
apprnpriatc‘constilucncy, as may be required, by or under the law.

{2) The law shall provide for free and scerct voting and for periodical elections
tn the Legislature.

(3) The superintendence, diccction and control of all clections to the Legislature
whether of the Union or of a unit,” including the appointment of Election Tribunals,
chall be vested in an Election Commission for the Union or the unit, as the cafe
may be,. appointed, in all cases, in accordance with the law of the Union.

14. (1) Subject to regulation by the law of the Union trade, commerce, and
intercotirse among the units by and between the citizens shall be free :

Provided that any unit may by law impose reasonable restrictions in the ‘interest of
public order, morality or health or in an emergency : :

Provided that nothing in this section "shall prevent any upit from imposing on
goods imported from other units the same duties and taxes to which the goods
produced in the unit arée subject : .

" Provided further that no preference shall be given by any regulation of commerce
or revenue by a umit to one unit over another. T

[N.B-—A proviso will have to be added to meet the difficulty pointed out in para

' -6_of our report.]

(2) Trade, commerce of intercourse within the territories of the Union by or with
any person other than the citizens shall be regulated and controlled by the law of the
Uniom .

. 15. (1) (a) Slavery,

(b} traflic in Jumon beings.

(e the form of forced labour ns begar.

() any form of involuntary servitude excepl as @ punishment for cfime whereof

~'the party shall have been duly convicted,
“are  hereby prohibited and any contruvention of this prohibition shall be an
offence. ' ' -

Explanation '

Compulsory service under any general scheme of cducation does not fall within
the purview of this clause.

(2) Conscription for military service or training, or for any work in =aid of
rnilitary‘ operation is hereby prohibited. : :

(3) No persont shall engage any child below the age of 14 years (o work in any
mine or factory or amy hazardous employment.

: Rights relating to religion

16..-~All perscns are equally entitled to freedom of conscience, 10 freedom .of
religions worship and to freedom to profess religion subject to public order, morahty_(
or health and to the other provisions of this chapter. L
Explanation 1
The wearing and carrying of kirpans shall be decmed t
- profession of the Sikh religion.

o be included in the
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 (NTERIE REPORT OF THE ADVISORY COMMITTEL OF
- THY SUBJECT OF FUNDAMENTAL RIGHTS

(PaesENTaD ox 29TH APRI, 194T) gg:é,-

Frok
T Gox'me Sarnot VALLABHBHAL PATEDL,
 Chairman, Advisory Commedler o Minorities.
. .!"'i!:I:{ftt-ﬂ!f,‘;l'.'i’-ﬂi Rights, oo o
Yo,
Trar PRESIDENT,

Constitent Assembly of fudi,

- /

SR » L ST

On behalf of ihe membaa of the Advisory - Commitiee appoiuled
by -the Constituent Agsembly of Indin on the 24th January, 1947, 1
have the Jionour to eubmit this interim-report on fundamental rights.
Tn comiug to it conclagions, the Committes has taken ‘nto congidera-
tion ot merely the report of the Sub-Commitiee on fundunentul rights
hib -ulso the comments therson of the Minoritics Sub-Conusitiee.

2 '.L‘hé Tundamental Rights Sub-Comursittee recomtasndad thul the

~ list of fundamental righis should be propered in two parts, the fral

part consisting of rights enforeeable by appropriate Jowul process and
the second comsisting of directive principles of social poliey  which,

* Members of the Advisory Committec 2

[~ The Tos ble Stvler Vallabhbiod Prrel |30, Bhri M. B, Maswni,
{Chtirmate, 1 21, Bh- R, K, $dhwy,
9, &hed Jricemadax Do babram. 58, Shri Rup Nath Traboe,
3. Tho 1or ble Shri Mehe Chivst 30 aue s 32, Whan Abdud Clwffor Klaw!
4. P, Uapl Chev-id Bhinrpeve s 44, Whna Abdul Sapurd Khea
n, Bakehi 8ir ek G, o 7. The Fon'tle Rev, 5.0 M. Nichols
it, Tv. Profubie Cheudra Gherl, Roy.

7. &hei Sureenirn dlohan Ghow, At Bt Al Tl

4 or, feams Troeed Maokberjie, 57, Shri Phol Bhao Stisbe,

9, Bhei Prishvi Singh Azed, 38, shri Devendrs 2ak Bonaln,

19, Fhri Dhorom Prelmeb, t 39, BLri Jaipsl Bingh,

11, 8hei H. 1. Fhendslar, 407 Acharys J. B, Kripedoni,

12, The Hen'hle Ahy i Jagjivar, Hews 41, The Hon'™a Mastars thal Kalvin
2wt DR Thekor, - “Agad, .

34, Dr. B R, Smbodkar, 42, 'Phe Hon'bte 8hyi g, R jrgapuipeharier,
¥z, 8hes V. 1. Muniswam} Pithi, 43, Rajkumari Ararit Kaur..
&4, Sheimati Heges Mohis,

-

15, Sardar Joger dea Bingh, - .
1= The Bou 1t Sarder Baldov Simgh. £5, 'The Hop'kla Predit Cobiml Ballabi
15, Bnzder I'ratap Singh. Pant,

lp gardar Hatnam Sirgl. £6, Tho Hen'ble 8| Copirath Bordnbi,
2y, Feedrr Ujjed Singh. 47, Thi How'ble 8hri Prrushobamdas
31, Gyani Kartar Singh, : Tradon. :

22, Dr. 5.C. Maokbe jen, 48, Sir Alladi Forizkpivwian S,

21, Dr, Alban T Eousy, 49. Bhri K. T, Bhab,

34, SheiP, K. Balve, 50, Shri ¥, M. Munshi,

25, #hri 7. L. T, Rocho.Vietorin, sL. Shei Amstlel ¥, Thakker,

26, Me. 8, H. Prater, 52, Mr. M, Ruthneswomy.

17, Mr, Feank Reginald Anthony, 59, Bhri Raj Krishon Bose.

54, Rardnt K. M, Pacikbkor,

29, i Homi Mody,

-
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though not enlorceable in Cowds, ave nevertbeless to be tegarded. as
fupdamental in the governance of the vountry, Ou these latter, we
propose lo submib a subsequent repori; af present, we have 'cor}ﬁned
onselves to ah exdmination ohly of the justiciable fundamental rights.

3 We atbael’ great impotturiee {o. the comslitution naking  thige
righty justiciable. - The right of tLe citizen to be protected in cartain
mattérs i a special feutnre of the Awerican constitudion and the nigre
recént “democratis constitutions; In the portion of the Constitoiion
Act, dealing wilh the powers and jurisdiction of te Suprerae Conrt,
switable aud adequate provision will have to be made to define he
scope of the romedies for the enfyrcement of thess fundauontal tights.
These remedies have been indisatad in genetal terms in clavse 99 of
the Annexute. ‘

4. Clause 90 of the Statewent of May 16, 1946, contemplates the
possibility of distributing fundamentul rights between the constitutions
of the Union, the Gronps, if ary, and the Unils. We are of the
opinion. that fondamental rights of the citizens of the Union would

_ have no value if they differed From Group to Group or from Tait to

“Unit or are not uniformly enforeesble, Wo recommend that the vghts

sel out tn the Annexw'e to this report be incorporated in ths ronati-
tubion' 0 as to e hinding upoh =il outhorities, whether of the Tnion
o the Tnits. : . :

5. Clanse 10 denls with the [reedowi, throughout the Union, of
keade commerce and intercourse hetween the citizens. In dunling
with this clause we have taken info account the fact that several
Tudian States deperid upon inteconl customs for a considerable part
of their revenue and it may not bis easy for them to abolish such auties
intmediately on the coming into force of the Constitution Act, We,
therofore, consider that it would be reagonable for ths Union to unter
into agreements with suel States, in the lght of their existing rights,
with 2 view to giving them thwe, up to & maximm periad to ba prey-
veibed by the constitation, by whieh internal customs could be el
minated and cotwplete free trade estalilished swithin the Union.

fi. Wo base made o -special provision in regard to full faith awd
sredit heing givan tu the public Aets, records sud judicial proceed-
ings of the Tuion in every Tuil and for the judgments wnd orders of
one Unit being enforeed 1 another Tnit. We regad #his provisien

-ng eary-important and approprintaly falling within tha sronn of funda.
metebad rierite. : ) '

e Clatsg - lays doww that all existing laws, regulstions, woti-

Heatious, custorm or usage I foree within the teritories of the Urion
inconsistent with the fundamenty] rights <hall stand abrogated to the
extent of such juconsistency. While in the course of our discussions
and procredings wo' Lave kept in view the provisions of existing
Statube law, we have nob had snfficient time to examine in detail the
effect of this clause on the mass of existing legislation. We recom.
seend that such an oxamintion be nndertzken befora this clause is
fimally inserted -in the constitution, .

8. The - Tendamental Rights Sub-Committee was of the opinion
that the right of the citizen to have rdress against the State in a

£
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ourt ‘of law shall not be fetteréd by undue restrictions, That Bub-
‘Committce was not able, however, to draft a suitsble formula 26 the
- - -RQHET, TEQUITES MOTE’ investigation than was possible in the tie ‘al
"+ jts'digposal. It was also suggested during our deliberations that oertain
" additions] fundamental rights ‘Lhould"be inserted in the- constitution.
We have not had the time to onsider these matters; wo shall do so
~in due course and incorporate any recorimendations wa may hate to
"~ niake on them in ‘our next report. .

iheless .to be:vegarded ag
ry.  On these Jubter. we
ot w8 La¥e conAried "
iable fondumental rights. |
ca ey o B
onstitbion maling  fhisse
o be-protected in -clrtain
:onstitution and thd more %
4ion  of “the : Constisntion .- -2
1-of the Supreme. Gourt, -
be ‘made to defins the
these: fundani®ntal vighte:-
al terms in clanse 22 of

2

g T 9. The ?un_d&ﬁnenial Rights Sub-Committee and the - Minorities
" Sub-Committes were ‘agreed thot the following-should- be included M
the list of Fundamental Rights :— : »

*"Beery citizen not, bolow 21 years of age shall have the right to
vola at any eloction-to the legislature of the Union and of any Uni
X fhereof, or, where the législature is bicumeral, to ths lower chaniber
4-megfthe-logislature, subject to such disqualifications on the ground of
. *+ “miental incapecity, corrupt practice or crime as mey be imposed, and

- subject to éuch qualifications relating %o residence within the appro--
riaptiate constituensy, as may be: required; by ov un_der"the law.

1945, confomplates the
mech. tho sonsitations-——3
Units. -~ W :afe-6f -the” 3
ing. of :thie; Litiion rwduld ;2
AroipsorefromsUnitsito.
commmend that tha Hghits.

wrporated in-tHe:conali.  Pgi
1;«whether of the Wnioni &

‘ S @ The law shall provide for free and sectet voting and for periy-
- ical elegtions to the legislature. .

o (3)"’I‘he supefintendence, Jirection end conirol of all glactinné t0

- the legislature,. whether of the .Cmion or of & Unit, including whe apr

cough  he-Union,.of .7 s .
& tuoul. S TR Fenfillg
it thefadt tht sevasa
-for ' "dohsidérable ‘fart
m'to abolish imieh aqties . “H B .
Constitution Az, W&~ gxoo "
for the Union to enter 3§55

of their existing rights,. . - |

© " pointment of Election Tribunals, ohall be vested in an Election’ Gom-
mission for the Union of the Unit, ns the case may be, appointed, in

all cages, in accor('l:mcr:‘with the law.of ‘the Union.”

" \While agfeeing in principly with this cluuse, we recomimend

that instend of being included in the list of fundamental righta, it

0L thelr exist 3B, oo find o place in some oher part of the constitution.
imuny period to be-pres-- - i R . - ' : |

| customa .could be.elp -~ - © Lhase theanouriobe
ithin the: Uniep. . . " | Sm |
‘effifd to hill faith’ and ' }

Your most obedient servant,
i9a.) VATLTABHBHAI PATEL,
Chairman, -

s and judicial pronsed-
ndgrients and ‘orders’ of
.'gfre%afdﬂthi‘_gepf:ﬁfiﬁ?é:‘i“’*“"“*
hiothe seape afafmida. =

- gid‘o;l?ory Coptmittce on Minerities,
Pundemental Rights, ete.

iz R
territoties '6f the Toion . .-
* stand nbrogited fo the
rsg .«_:‘l_f_jibu;t;discua.iinna .
proviston®, s “existing
2 examine_in detail the
egi  n. We recom.’

_ ¢ouncin: House
©New Delbi, the 987d Aprid, 1947, °
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Definition
Tosrictsuin BuNpAMESTAL mioHTs

L3

- Deflnition
Lo Ubless the consext otherise raguivese--
A The Slate” Snchudes the [
the Union and the Unite and
rayritories of the Union,

gislabies and e EOYE Ginulity ol
all local or ather aniherities within ihs

Hi} "The Union' moans the [nion of India,
() “The taw of the Union™ sneludes

legislature and any existin
ar any part thereof,

wy o side be e Lnjen

& Tndian Jave as in* force withi, the {inien

Application of Taws

4. All existing laws, notifieations, regulations
foree within the torvileries of the Vi
guaranteed wnder' this part of the Const
to the extent of such incansistency,
make any bw takine

, Custolns or usawey i
& inconsistent with the rights
bution shall stand sbrogated f
nor shall the TToion or any wnit
Ay ar abyidging any sueh right

Citizenship

3. Bwery person bom in the Union or malwalised in 30y 4 ujon
aceording Lo its Jaws and sabiert fn ihe jorisdiclion hetee? sl be o
<thizen of the Unien, .

N

o ' Rights of equality

400 The Stwe shall maks po discrimingting against
wn gronnds of religion, mee, caste or sex,

) There shall be ey discvindnation Againsl any itizen en any
gromd of religden, race, iasti op sow in regard fo- -

fu) acoess to irading establishinents ineinding publie rastanravs .

and hotels,
Pt e o el ks, reda g places of publiy eaort
L k
ianintained wholly oy partly ont of puble Fande o dddis
eaferd 1o the use of thy genpral public:

Provided thai nothiug contained in this clause sho)] PIovaLL se.
e provision heing wade £ women and children,

3. Thare shall be equality of npportuily for all eitizens in niters
of public employment and in the exerciss nf caurying on of any acen-
pation, lrade, business or profession, ' :

Nothing herein contained shall prevent the State from nsking
provision for yeservations in favour of elasser who, in the apinion ~f the
State, are noi adequately reprosented i he public servieas,

!
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. No eitizen shall on grounds only of religion, face, caste, - 82X,
& o “descent placeof birth or any of {hem be inéligible for public office or

b .prohibited from acquiring, holding or disposing of property or
., yxercising ov earrying on any occupation, trade, business, or profession
- within the Union. T : -

FHTS |, o v

1

- o . ";-_.i-"'gilﬁéi‘iﬁ'tﬁf}d_.llle affirs of a veligiaus or denowinational institution or
il the. governtueita-ofs. - - taes -the feriiber of the Governing Body thereol thall be a member, of

i

'Q}}tho‘lfit-i_'gs"\'vibhi'n the 3Rk ,,.t that perticular veligion or denomination. . .
g+ A e B “6. “TUntouchubility’” in any form is abolighed and the ilmpgsi#_.ion."of'

a:. (i iy dissbility ‘on that"account shall be sn offence: -

S [ hetitabls title shall be conferred by the Union,

k.. No citier of the Union end o person holding any-office of profit
o on trust under the State shall, without the consent of the Union
TGoveriinent. aceépt any present, cmolwments, office, or fitle of any
kind from any foreign State, : :
e Rights of freedom :
' ,A Theeo chall be Lberty for. the oxexcise of the. following righle-

#w 'made g -tho- Unipny =
‘aree withiis thir. Ukiih- ~ ~

+ CUsLondg e, “usaifestin
sistent with- $he- rights *
hall stand abrogated to .-
the “Unigh o Any tinik

- emergeney declared to be such by the Govertment of thiz Union or the

¢h righ! =~ - Unil-concerned where by the socurity of the Union or the Unit, a¢
P S SR - . the case may be, i3 threatened :— - : L
el ~o o« ) The right of cvery citizan bo freedom of speech and expres-

aiaifiel i he- Union
tion2theréof- shal be

P R AL [
BT A L Ik R b Al

T sen S .
T ' -‘....-:' . . . i X s .
Pigvision may bé-made by law to make the publication or
-, utterance of seditions, obscene, blasphemous, slanderous,
 libetlons or defamatory matier actionable” or punishable.
(b} ‘The right of the citizens lo ‘gasemble peacdably and without
rmS : : -

{rovision uray he mude by law to prevent or coblrol imeetings

m aguinsb Any. citizen
b dny mitizen on ang

— . & danger or.huisance-fo- the general public or bo prevent

o . £l &AL ¥ conirol meatings W the vicinity of any chamber of &
ling publié restanran’s - . . B B . Legislature. . : '

P BT .3“"“:‘_*-"'_'?-""‘: *.{é) The right of citizens to form aasociations or unions :

: Provision Tuay be mads by luw (o regulate and control in the
poblic interest tho cxercise of the foregoing 1ight pro-
vided that mo such provision shall contiin any polisical
veligions or class discrimination.

laces of pubhcresort- Lo

public fands by dedi- - '

Sier

nsg shall prevent se- . '

dren. i Union

(e} The right of e#ery citi
" thé Union, to-acquire property and to follow any occupa-

. tion, trade, husiness or profession:-

all citizens i matters .
ryive ol Eny e T
e State~frons - fasking >
in the opinion of the
Jhe services.

N

_ . vestriciions as may be negessary-in the public intevest
", inclading the protection of-minority and tribes.
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s Nothing herein contained shall prevent 4. law being wade pie- )
¢ geribing that the incumbent of an office to manage, administer ov

“sibjéct to public ovder jod morality o1’ to the exislence of grave -

which are¢ likely to causé a bredch of the peace of are:

(d) 'Tho right of evety citizen to move freely {hroughout the-

izen to reside and setéle in any pact of

©+ Provision may be ‘made by law fo, impose .avich  reasonabie:
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- process of Jaw nor shall any

. - S
T S ' sttt ' .

) 2]
~9."No person _shall be deprived_of hig life, or Lber y,_vlr'i'thoui. due

o fow any peison be denied the equal treatment of
e taws within the torritorien of the Uniop - '

) vaiie& that nothing heroiu- conteined shall detract fromr—tE
vowers of the. Unioy Legishature in respact of foreigners, -

10, Subject to regulation b § the law of the Union trade, commicece,

- and foterconrse ameng the units by and betweor the eitizens shall be

Froe @

) ‘Proyn‘ied that uny Unit may by I impose teasonable restrictiot.
in the intersst of publie order, wnorality or healtls or in #t emergency

L Provided that notling ju -this section shall prévent, any Unit from
unpasing on goods iniported from other. Units the sume dutieé and
taxes to which the goods produced in the Unit are sabject :

Provided furllier thut no preference shall be given by sny zegml;inrl
of vommerte or reventie by a Unit- to ope Unit over another.

1. ta)-'Traffic in lopan beiligS, and

- (bj foreed labour in any form ‘nicluding begar and  involontary

- servitude exczpt. s o punishment for crime whereo! the party whall

‘have been duly convicted,

- are hereby prohibited and uny contravention of thic prohiibition shall

be an offence, .
Rzplanation.—Nothing in this sub-clause shall prevent the Sgule
{rom imposing compulsory serviee for public purposes withoul wiy
diserimination on“the ground of race, religion, caste or class,
12. No child beluw the age of 14 years shali be engaged to work in
ang tactory, mine or any otler hazardons emplovinent. :

Ezplonation. - Nothing in this shall prejodice any educatious! pro-
gramme or aolivity invelving compuisory labour,

Righls relating to religion

13, ANl peraons wre equally entiiled to freedotn of conscience, wid
the nght freely 1o peofess, practise and propagate veligion subjeu: to
public evdev, movality o health. and to the ethor, provisions of  this
' hapter. - _

- Baplavetion 1~ The wemhig and - eanvting of Kirpons shall  he
dedned 10 be Included Dnvihe profession of the Sikh religion, |

Baglanation 2.~The above rights shall not inclode any ewmsude,
finaneial, political v othe seenlar activities thet may be associabed
with religious prastice. :

Faplanation 3-~The treedom of religious practice guaranteed i
this clause shall not debar the Siate from enanting lows for tha par.
pose of social welfars and reform, '

14, Every religions denomination shall have the right to manage ils
nwn affaics in miters of religion and, subject to the general low. to
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avisions of,
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1. 8ikh religion. ..~
1t include_any echnomit.
that .may he associabed
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A b gWIL,. 3CQUIZe and 3dmi_nin{'er.pwper_tj:, movable and imﬁnovable, aud".
24 Bopywatabinti atid - maintain institutions for religious or charitable pur-
Al poses. | o _
k- 18 No person may be compelléd to pay taxes, the proceeds of
abr7. which are epecificully . appropristed: fo forther or meimtain any patti-

g{.‘:%;éula.r_- roligion or denomingtion. . . _
S Eg - 16, No person-attending any school weintained ot receiving - uid

P

dB%="out of public funds shall be compelled to take part in the religious
i instruction  that may be given.n the school or to attend religious
25, worship,_ beld in the school or in:premises aitached thercto. '
| 17..Cobversion from oge teligion to another brought about by
- gogiicion-or-undue ‘infuencé ‘shall ot bé recoguised by law.
e Gultutal and Educational Rights

‘.ig,-.zﬂil-)"_;l\‘iinof'iiies-in_ every Unit shall be- protected in respect of:

i theirlanguage, seript, apd” culture, gnd no-laws. or regulations may.be-"
S frr~-enacted f?hap may operate oppressively or prejudicially in this reapect. -

: LR

W (@) No minority whether based on'religion, community or languuge

“eduicational: institations, nor shell any religious-instriction be compul:
""ao:i‘ily_, imposed. on them. . S :

gu e shall be free in any Unit to establish and administer gducasionsl
. institutions of their choice. ' ' Yo

. (b) Thié Btate shall not, while providing State sid to sehools, disori-
- minate against chools under the management of minorities whether
7 hased on religion, community or lenguage. = -
Fif - Miscellanecus Rights

] E:27 . 19, No property,  movable or immovable, of any person or cor-
" . poration including any interest in any commercial or indostrial under-

: B teking, shall be taken or acquired for public use unless the law provides

¢ . lor the payment of compensation for the property taken or acquired
RS 30 "dposified the -principles on whiich and thé manner in which the

- 4 B agmoenaation is to be determined. ~ -

90, (1) No person shell be convicted of erime except for violalion

A E%"-of'a law in force at the time of the commission of that sct charged as

EL an' offence’ mor be subjected to a penalty ‘greater then that spplicabh:

.2 .4t the time of the commission of the offence.

o (2) No person shall be tried fur the same offence more than wvnce

xner bo compelled in auy eriminel case to be & witness againet himseli.

e - 21, (1) Full faith and credit shall be given throughout the territories
eof the Union to the public acls, records and -judicial .proceedings of

uthé Ution and eévery Unit thereof, and the manner in which and the
55 ronditions under which such octs, records and proceelings shall be
- ‘proved and the effect thersof determined shall be prescribed by the law
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b to the ‘general law, lo

—uf the Union. ™ "~ 10" ‘
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£ “ghall be.discriminated .ogeinst in régard to the admission info Btste:.

:'Efx‘ﬁll”pm'venfthpﬂsfm {-e B laiaz- - (3) (x) All‘iminorities whether based on religion, community or lon-
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_ '&J Fiual civil judgments detivered in ady Unit bhaﬂ be eculed
- fwoughout the Union subject 10 such conditions s ma} bf‘ 1mp0ﬁev
by the law of the Union,

Right to Conamutmnal Romedies

24, (1j The right to move ‘hie Supremc Courl by appropriste pru-
veadings foF the enforeement of eny of the rights goaranteed by ihi
purt i hereby gnavanteed.-

AR

(2) Without prejudice 1o the prwars (hat may be vested ia this
behalf in other courts, the Supreme Cowtt shall have power to issue
directions in the nature of the wris of habeas corpuz, mandamairs, pro-
hibition, guo war vunto and ceriturari appropriate 1o the right guaran-
teed in this parl of the Constitution, 3

(3) The vight to onforce these temedies shall not be suspended wi-
" legs when, in cases of vebellion or invasion or othox grave BINLTgency,
the public sofety may Tequire il. :

28, Thy Union Le.glsluturc rnay b',' law delemmm to what extenl
aiy of theé rights gusranteed by this part shall be vestricted or abro-
yated for the members of ’rhe armed forces or forces charged with the
wminteriznes of public ‘order'vo as te ensure {ulfifinent of their duties
and the maintenance of discipling,

‘24, The Union Legislatare fhall meke laws to give effect to those
provisions of this part which require such legislation and to preseribe
punishent for those acte which. are declsred to be ifences 1 thix

~part am] are: ok airmdv punishable.
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DRAET CONSTITUTION BY THE CONSTITUTIONAL ADYiSER

1

2

-
3
-

Elactions &s defined in
ragraph of the
‘ourth Schedule o this

Comnstitution,

Elections as defined in the
s3id paragraph 70 other
then elections by the
members of the House of
the People ot the Legista-
fure of any unit to fill
geats in the Council of
States,

Elettions as defined in pa-

ragraph 69 of the
Sixth Schedufc to this
Constitution.

Electinns as defined in the
said paragraph 5% other
than elections by the
members of a Provincial
Legislative Assembly to
fill 'seats in the Provin-
q?} Legislaiive Coun-
ci

Elections under the Gav-
ernment of India Act,
1935, or under the pro-
visions of the Govern-
ment of India Act as
ware set OUt in the Ninth
Schedule w the Gavern-
ment of India Act, 1933,

Corrupt  practices
specitied in Parts T
and 11 of the Twelf-
th Schedule to this
Constitution.

Corrupt  praclices
specified in Part 11
of the Twelith Sche-
dule to this Consti-
tabion.

Cornipt  practices
specified jo Pars I
and F¥ of the Twelf-
th Schedule to this
Congstitution.

Corrupt  practices
speci in Part [}
of the Twelfth Sche-
dul¢ to this Consti-
tutlon,

Any cormpt practios

wilhin the mleaning
of the Govern-
ment of India {Pro-
vincial  Elections)
{Corrupt Practicos
and FElection Peris
tions) Order, 1936
or of the Electoral
Rules under the
Government of
India Act relating
to the election in
question, a3 the
¢zse may be,

Six years from the
date of the report of
the teibunal hold-
g the inguiry.

Four vears fromy the
date of the report of
the trhumal  hold-
ing the inguiry,

5ix vears from the
date of the repott of
the tribumal hold.
ing the inguiry,

Four years from the
date of the raport of
the tribungt hold-
ing the inquiry. -

Such period come
mencing on the date
of the report of
the Commissioners
under the sald Or-
der or, as the casc
may be, the Flecloral
Rules relating to ihe
election in question
as is the maxdmum
period of disquali-
feption speciffed e
the said Order for
voting at any elec-
ton defined  in
paragraph 3 of
Part i of that Order

" ar specified in those

Rules for inclusion
in  electoral rolls
thereunder.

=

() A NOTE ON CERTAIN

JU————e

CLAUSES BY THE CONSTITUTIONAL -~

| Octobér 7. 1947 g

. . ) n\,‘ §
Clauses 4 to 7 deal with citizenship. Ciause 3 deals with persons born A5

before the date of commencement of the constitution and clause & with
*  those born afterwards.
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193 TRAMING OF INDIA'S CONSTITUTION

Clause 5 has bgen drafted in very wide terms so as lo make provision
not only for ordinary cases but aiso for the special case of the refugees
that have betn pouring into India. Sub-clause (@) confers citizenship upon
every person who, or either of whose parents, or any of whose grand.
parents, was born in the territories initially included within the Federation.
Although the laws of som# Siates confer pationality upon descendants of
their nationals without any limit as to the number of generations, the best
authorities consider that thers should be a limit and that it would be
ressonable to stop at ihe seccnd generation. The draft sub-clause does
not therefore go beyond the grandchildren of persons born in [ndia.

We have, however, to cover the case of those persons who and wiose
parents and grandparents may have been born in Pakisten and who have
now been compelled by circemstances beyond their controt to migrale o
India, Such persons are not covered by sub-clause {n). Sub-clause (b)
accordingly provides that every person who, at the date of commencemeni
of the new constitution, has his domicile in India will bs a citizen of the
Federation. The proviso o the explanation under clause 5 prescribes
specially easy mode of acquiring a domicile in India for the purposes of
the clause without prejudice to any other mode. All that the immigrant
has to do is to reside in India for a woath and then to make and deposit
in a prescribed office a written declaration of his desire to acquire a
domicile in India. These steps should be taken before the commeacement
of the pew constitution. To make it quite clear that this special mode
of acquiring domicile is witkowr prejudice to any other mode, we might
insert the word: “and withoul prejudice to any other mode of acquiring
a domicile” after the words “said Act” in the proviso to the explanation.
In order to discourage double citizenship and prevent divided loyalties,
clause 6A has been inserted. The effect of this clause is that any
petson who is under any acknowledgement of allegiance or adherence fo a

. foreign power ot is a subject or citizen of 2 foreign power is disqualified

for membership of any legistature in Iodia whether Central or Provincial

The provision is oa the lines of section 44(3) of the Commonweaith of
Austraiia Act.

Clause 6 deals with persens who may be born after the commencement
" of the new constitution. This clavse i5 on the lines of the correspending
orovision in the British Nauonahty and Status of Aliens Act, 1914,

Clause 7 emphasizes the ungualified power of the Federal Parliament
to make further provision for regulating citizenship so that, if either clanse
3 or clause € is regarded as going too far, it will be open to the Federal
Partiament to narrow the cirels of citizenship within any desiced limits.
The Federal Parliament will also have unsesuicted power to make provi-
sion for avoiding or terminzting double citizenship,

Clauses 8 to'4] deal with fundamental rights and dircetive principles
of Staie policy. The directive principles of State policy are cantamed in

acH
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clauses 31 to 41. They are not cognizable by the ordinary courts of law.
Clauses 8 to 30 deal with fundamental rights of which the cowrts may
take cognizance and indecd clause 28 emphasizes that the right to move the
_Supremz Court by approprinie proceedings for the enforcement of funda.
mental rights is guaranteed by the Constitution.

There is here a danger which ought to be pointed out, It may occa-
sionally be necessary for the State for the proper discharge of one of its
fundamental duties, e.g., the duty prescribed in clavse 39 (to reise the
slandard of living and to improve public health), to invade private rights.
In other words, there may be a conflict between the directive principles
of State policy and one of the rights or freedoms of the individual gua-
ranteed in the fundamental rights. The Jatter. being justiciable under the
Constitation, wilt in effect prevail over the former, which are not justi-
ciable. That is to say, the private right may override the public weal.
For example, it may be necessary in the interests of public health for the
State to take possession of unhealthy slums and degolish them. Clause
25 may be an obstacle in the way of such action, unless adequate com-
pensgtion is paid to the sium owner. In England a local awthority can
in cerlain circumstances enter and dewmolish an insasitary house without
payment of compensation and can even sell the materials in order to cover
demolition expenses (sec. 15 of the Housing Act. 1§36).

Plans for the nationalization of imineral resources, requirad by clause 32,

. may #lso be similarly hindered. Thesc are oniy two ilustrations of what
may happen. ' '

It is therefore a matter requiring careful consideration whether the cons:
titntion might not expressly provide that no law made and no 2ciion
tken by the State in the discharge of ils duties wnder Chaptzr 111 of
Part II} (which deals with directive principles of State policy) shall be
iovalid merely for reason of its coutravening the provisions of Chapter
Il of the same Part (which deals with fundamental rights); clause 9 (2)
of the draft would then veed consequential modifteatjon.

Llause.16 ; The word “literty” might be construed very widely unless
qualified. Hence the insertion of “personal™*,

Clause I7: The phrasc “if between the citizens of the Federation™ might
create needless complication i practice. It would be very incouvenient
if there were internal trade barriers across which free rrade would be
allowed if and only if it was between the citizens of th: Federation; for,
we should then have 1o devise some means of ascertaiving the nationalily
of the consigmer and the consignee. It may therefore be better to omit
the phrase altogether,

Clanse 23 It is for comsideration whether this clause shovld be confined

*For example, even price-conirol might be reparded as interferenes with liberty
. e T A e ma - .
{of contract between buvér and salled)” 5

[ E—————— TR - T
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DRAFT CONSTITUTION PREPARED BY T

CONSTITUTIONAL ADVISER =2 LN
October 1947 Q cadle

[ds a p;'e!:‘mz'nm-y 1o the drafting of the Consiitution, the Constiteent
Assembly appsinted a_number of commitiees te consider and report
on various important matters' for which provision hed i0 be made in
the Constitulion. The commiitees 30 appolnied were the Advisory
Commiitee on Fundmmental Rights, Minoritics cic., the Union Powers
Committee, and the Unlon and the Propincial Constitution Commirtees,
These committees submitted their reports during the period April 10
st 1947, By August 1947, the broad principles as et ont in the
recommendations of ihiese committves hod been discussed in the
Assembly. (For the remores  of these commiitees see Volume 113
In pursuance af a reconunendation of the Order of Busivess Committee
[see Vol. 1, Document No. 81Gi)] which was' subsequenily adopted by
the Censtiteent Assembiy on luly 14 1947, the Conitittional Advieer
undertodk the preparation of o draft of the Consiitution embodying the
various decisions of the Assembly on the reports of its committees. In
this task he was grsisted by 5. N. Mulerjee, Joint Sceretary and Drafis-
wan. Where the Constituent Assembly had not considered any motter,
the recemmendations of the relevant committees were incorporated; and
fr other c2ses appropriate provisions were included in the draft. This
drafl; containing 240 clauses and 13 schedules, was ready by October
1947, Almost every clause had a margina! note giving the rejerences

ta the corresponding provistons in other coustitutions or in the Goverste.
ment of India Act of 1935, The dreft was placed before the Drafting

Committee when it met on October 27. In all subsequent delibgratlons
of the commillee this draft constituted the basic documtent and
its working paper. The text of the draft, explanatory notes on certain

claises by B. N. Rou, ond suggesifons and contments from

K. M. Munghi, Alladi Krishnasward Ayyar and D. P. Khaitan are
reproduced below,]

ANNEX URE - K
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FRAMING OF INDI4'S CONSTITUTION:

{) TEXT OF THE DRAFT CONSTITUTION
October 1947

adopted by the Comstituent Arembly,
based on decisions aiready takon By
although these have bad-ta be cczasiona l\
mad: mere definite.  These sapplemcnalai pravisions ‘: vy ned
always been italiciced.}

.

PREAMBLE

e, the people of India, seeking io promcte e conmnon
pood, do hereby, through onr chosen represenmtntives, enact,
adopt end give to curselves this Constitufion.

PART [—THE FZEDERATION AND 175 TERRITGRY AND
ARISDICTION

1. (T} As from ke date of commencement cf this Conn
sidtution “indin” skell be g Federarion.

{2) The territories of the Federation shali consis: of—

(&) the Provinces, hercinafter called Governiors' Pro.
vinces,

{b) the Provirces, hereinafter called Chief Commis-
steners’ Provinges, and

() the Indian States for the time Ezemg included in
the First Schedule to this Constitution, hereinafter
called Federated States.

(3) On and after suck date as may be appointed in this
behalf by Act of the Federal Parligment, each unit of the
Federation shall be called a “Stare”. .

2. The Federal Parliament may from time to time by
Aet include new territories in the First Schedule to this
Constitution on such terms as it thinks fir and as from the
date of commencement of such Act, that Schedule shall have
effect a5 if those territories had been vincluded therein.

3. (I) The Federal Pariiament may, with the previous
consent of the Legislaiure of every Province 4nd the [egis-
lature of every Indian State whose bo:mdanes are affected
thereby, by Aci—

(@) create a new umit;
(B) Increase the. area of any wnif;
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(c) diminish the area af any nnif ;

{d) aker the boundaries af any uwil ;

(¢} siter tie name of eny wnit;
and may with the like consenr make such incidantal and
consequential  provisions by such Act as it may deem
necessary or proper. :

{2} When any such Aci creales a new unit, lien as
from: the date of commencemeamt of the Act Hwag anit shall
be deamed 1o be included in the First Schedule 1o this
Constitution, and svhen provision fs made by any such
Act for the alteration of the areq or the boundaries or the
name of any unit, then es from ihe date of commencenient
of the Aci ony reference in that schedule to that unit shall
be construed as n refergnee o the unil as so oitered.

PART L—CITIZENSHIP

4 this Port, unless the context otherwise requires, the
expi...ion “Federal law” includes any existing law as in
foree for the time being.

5. At the date of commencement of this Constilution,
every person—

(e} who, or either of whose parenss, or any of whose
grandparents was born in the lerritcries included
on that dote wilhin the Federation, or

(i) who on that date has his domicile in those rerri-
tories,

shall be a cilizen of the Federation:

Provided 'hat where any such person is a citizen of
another Stote, 'he may, in accordance with the provisions
made In that behalf by wry Federal law, elect not to accept
the citizenship conferred by this section. )

Explangtion: A person shall, for the purposes of this
section, be deemed 1o have his domicile in any territory
if he has ‘a domicile therein within ihe meaning of Pare 11
of the Indian Succession Act, 1925 ;

Provided that notwithstanding anything contained in
section 11 of the said Act, a person shall, jor the
purposes of this section, be deemed 1o have acquired
a domicile in the lerritories included within  the
] -afien tf—

{a) before the date of commencement of this Corsti-
tution fie has made and deposiled in some office
within those territories appointed for the purpose

of Iadia
Aot 1933,
5. 2903

interpretarion.

Cirizenship ai
the dare of
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ment of the
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Act
XXXIX
of 1925
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by tha Provinciad Governmsnd 6 decleraiion in will-
r'r;g wnder 7is hawd of his desire W nv.(-.:.r.--‘ sr;.‘.‘!;
doniicile, and .

(b) fie has been residesi wediin thess territerios {or a
pericd of nor less clmn one mesth nusedicfdy
preceding ihe time ¢i Pl muiing suely gdovlaraion,

8. After the commeoncamant of (his Counsiituiion—-

() any persen 1wilo ¢s Lo in the tevritoies of the
Federation not belng the ofiild ¢f 6 atien having
diplomatic irununity therein or silwrwise tet :fm;m'
10 i1s jurisdiction

(B) ary person cither of whose parenrs was @ the iime
of thar persow's birth a efiizen of Hr.-.* Federation
and who fulfils any of he foilowing eondifions.
namely : .

G} such parem wos b within the rm-frories af
the Federaticn: or

(i) such parent had become @ chitzen of the F var-
ratien by nernralizaiion or b" resup of inchision

of mew terrilery ) or
(iii) such pareni was ar the time of suich erson's
birth Ia the service of ihe Federation; or
(fv) such persow's birth was regisiered in cccordance
witl the provisions of any Federal faw ;
(¢} any person who is naturalized in accordance with
the provisions of any Federal low
. (d} any person born on board a ship of the Federation,
whether in foreign terrirorial waters or nor;
shall be v citizen of the Federation.
8A. Any person whe is under any ccknowledament of
allegiance or adherence to a foreign power or is a subject
or citizen or entitled to the rights and privileges of a sub-
ject or a cilizen of a foreign power shall be disquulified
for being chozen as and for being a member of either
House of the Parliament of the Federarion or of the Legis-
lature of any wnit,

7. Further provision may bec made by Federol law
for regulating the acquisition and termination of citizenship
of the Federation ond in particular jor avoiding double
citizenship and the provisions of sections 5, & and 64
shall have - effec: subject tc the provisiens of any
stich law, .

'."a}'A



CRART CONSTITUTION BY THE CONSTITUTIONAL ADVISER

PART [il-~FUNDAMENTAL REGHTS. INCLUDING DIRECTIVE
PRINCIFLES OF STATE POLICY

Chapter I—Gengrai

8. 1a this Part, uoless the context otherwise requires,—

(7} “Federal law” includes any existing law as in foree
for the time being .

(2).“the State” includes the Government and the
Legislature of the Federation 2nd of each unil acd all
local or other autherities within the ierritories of the
Federation.

9, (1) All laws in force immediately before the com-
mencement of this Coustifution in the territogies irciuded
within the Federation; in so far as they are inconsistent
with any of the provisions of Chapwer 11 of this Parh
shall., to the extent of such inconsistency, be void.

(2) Notbing in this Constitution shall be taken to empower
. State to mske any law which curtails or takes
away or which has the effect of curtailing or taking away
any oOf the rights conferred by Chapler II of this Part
except by way of amendment of this Coustitution under
section 232 and any law made in contravention of this
sub-secticn shall, 1o the extent of the contraveaiion, be veid.

{3 In this section, the ecxpression “law” includss acy
ordinance, order, bye-law, rule, regulaiion, notification,
customy or usage having the force of law in the territories
of the Fedemtion.

10. The prnciples of policy set forth in Chapter 111 of
this Part are intended for the guidance of the State, While
these principles are not cognizable by any court, they are
neverthelass fundamental jo the governance of the country
and it shall be the duty of the State.to apply these princi-
ples in making laws. )

Chapter [i—Furdamental Rights
Rights of equality

(1. ¢J) The State shall poi discrimipate agaibst any
citizen on grounds only of religion, race, casté, sex or any
of them. i

In patticular, po citizen shall. on grounds only of

sligion. race, caste, sex or any of them, be subject to
_ay ‘disability, lability, restricion or condition’ with
regard to—

() sccess to shops, publie restaurants, botels and
places of public entertainment, or

Definitions.

Savings.

S ICHUSA

Constitution,
{1R68), Art.
XV, s L}

Application of
the Principles

"set forik in

Chaprer TH.
|C#. Irish
Cansiitation,
Azt 45.)

Prohibition af
discrimination
ont grounds of
religion, race,
casic or Fex.

\
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Equality of
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in matters

of public

.employment,

[Cf. Govern-
" mant of

India Act, 1935,
“s3,275 & 298

Abolikion of
untouchabifity.

Abolisior of
ritles. ’
[CF. Trisk
Lonstifation,
Art 40y !
dnd US A
Congtitution
(1757), Art,
1,5 98}

Protection' of

. certain rights
regarding free-
dorn of speech,
et '
(Cf. liish
Constitution,
Art. 40(6),
Constitution
of Danzig,
Art, 75.]
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(b the use of wells, tanks. reads and maces of public
resort maintained wholly ar partly oud of the rovenuss
of the, State ot dicieated i he us2 of the gorenal
public.

(2) Nothing in this sectiop shail provent e Stale from
making any special provision for women zna ehildren.

12. (1) Thete shall be equality of opporiunliy for alt
citizens In matters of employment under the Stae,

(2) No citizen shsll, on grouads enly of religion, race,
caste, sex, descent, place of bhirth or acy of tham. he
inetigible for any office wnder the State, '

(3) Nothing in this scction shail proves the Siate from
making apy provision for the resenvidon of appolatments
or posts in favour of anv particular clusses of citizens who,
in the opinion of the Stats, are not adequately represenied
in the services under thz State.

{4} Nothing in this section shall uffect the operation of
any law which providss that the .ncumbent of an office
in connection with-the affares of any veliginos or danomi.
national institution or any member of the goverming body
thereof shall be 2 person professing 2 pasticular zeligion
or belonging to a particular denomination.

13, “Untouchability” in agy form is abolished and the
imposition of any disability on that account shall be an
offence which shall be punishable in accordance wilh law.

14. (1) No title shall be conferred by the Fedzration,

(2) No citizen of the Federation shall accepr any title
from any foreign State, .

(3! No persen holding any office of profit or trust under
the State shall, without the consent of the Federal Gov-
snmest, accept any presend, emclument, title or office of
any kind from or under any foreign Statc,

' . Rights of freedom

15. (f) There shall be liberty for the exercise of the
following rights subject to public crder and morality,
namely:

() the right of every sitizen t0 freedom of speech
and expressiog ;

(b) the dight of the citizens to assemble peaceably and -

withott arms;

€} tl:-le right of the citizeos to form associations or
unions ;

(d) the right of every citizen to move freely through-
owt the termtories of the Federation

et



. DRAFT CONSTITUTION BY THE CONSTITUTIONAL ADVISER g

(e) ﬂ:a right of every citizen to reqde and rgsetlle in
any part of ‘the fertitories of the Federation, to
acquire, hold and dispose of property and {o prac
tise any profession or to carry on any eccupation,
trade or. business.

(2} Nothing in this section shall restrict the power
of the State to make any law or to take any execulive
action which under this Constitution it has power to make
or to take, durig the period when a Proclamation of
Emergency issued under sub-section (J) of section 182
is in force, or, in the case of a unit during the period of
any grave emergency declared by the Government of the
unit whereby the security of the wnit is threatened,

(3) Nothing in this section shall affect the operation of
any law which in the interests of the public including the
interests of minorities and special tribes imposes restrie-
tions on the exercise of any of the rights conferred by this
section,

16. No person shall be deprived of his life or personat
liherty without due process of law, nor shall any person
be devied equality befors thy iaw within the temitovies of

the Federation,
. T

17, Subject to the provisions of any Federal law, trade,
commerce and intercourse among the units shall, if bet-
ween the citizens of the Federation, be free :

Provided that nothing in this section shell prevent any
unit from imposing on goods imported from ofher upits
any tax to which similar goods manufactured or produced
in that unit are sobject, so, however, as not to discrimi-
nate befween goods so imported and goods so manufac-
tured or produced:

Provided further that no preference shall be given by
any regulation of trade, commerce of revetme to one unit
over another:

Provided’ also that nothing in this section shall prectude
the Federal Parliament from imposing by Act restrictions
on the {reedom of trade, commerce and intercourse among
the “its in the interests of public order,"Morality or health
or  cases of emergency.

4 '
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18, Traffic in humen iéiis and bésar aid 6 Similar
forms of forced labowr are profibited whl any qontrayon-
lion of this provisicn shall Be ain ofvnes nanishaile e
aceordance with Iow ! . '

Provided that nothing fn this section shell prevews the
State from fnposing campalsory servive for public surposes
without any discrintingtion: an the srowund of race, rficion,
caste, or class.

19, Ne child below the age of fourteen vears shall ba
eployed to Work in any feclery or mine or enmoged in
any cthet hazardons employment.

Righis relating to religion

20. {I) Subject 0 public order, moralily aad Lealth
and to the other provisions of this Part. @l persong are
equally cntitled to freedom of conssisnce aad the right
freely to profess, practise and propagats religion.

Explanation I The wearing and camryiny of Kirpans
shall be deemed to be included in (he profession of the
Sikh religion.

Explanation I1: The rights conferced by this sub-section
shall not include any ecopomic, financial, political or other
seculat activities which may be associated with religious
practioe,

{2) Nothing in this section shall preclude ke Statz from
making laws for social welfare and reform and for throw-
ig open Hindu religious institutions of & public character
1o any class or section of Hindus.

al. Every religious denomination or any section thereef
shall have the right to manage jts own affairs in matters
of religion and, in accordance with the provisions of law,
to own, acquire aud administer property, movable or
immovable, and to ¢stablish and maintain institutions for
religious or charitable purposes,

22. No perfon may be compelled to pay any taxes, the
proceeds of which ave specifically appropriated in pay-
ment of expenses for the promotion or maintenapce of
any particulgr religion or religious denomination.

b
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23. No person attending any school maintaired or
receiving aid out of public funds shall be compelled 1o take
part in any religious instruction that may be inparizd in the
school or fo altend any ‘religious worship that may be
 gonducted in the schoal or in any premises atteched
thereio. . .

Cultural and educational rights

24. {I} The interests of minofilies ip the territories of
the Federation in fespect of their Janguage, sceipt and
culture shall be protected and no law shall be passed or
executive action faken by the State which may affect pre-
judicially the’ right conferred by this sub-ssction.

{#} No minority whether based on ieligion, community
or language shall be discriminated against jn regard to the
admission of any person belonging to such minarity into
any educational institution maintained by the Siate.

(3) (@) ALl minorities whether based on religion, com-
munity or language shall be free to establish and administer
educationa) institutions of their choice.

(b} The State shall not, in granting aid to schools, dis-
criminate against schools which are under the managemenl, of
minorities, whether based on religion, community or language.

Miscellaneous rights

2. .) No person shall be deprived of his property save
by authority of law.

{(2) No property, movable or immovable, including any
interest in, or in any company owning. any commercial
or industrial .undertaking, shall be taken possession of ot
acquired for public purposes under any faw authorising
the taking of such possession or such acquisiion unless
the Taw provides for the paymeat of compensation for
the propenty taken possession of or acquired and either
fixes the amount of the compsnsation or specifics the prin-
ciples on which sod the manner in which the compensa-
tion is to be determined. o

26. (1Y No person shall be convicted of any offence except
for violation of a law in force at the vme of the commission
of the act charged as an offence, mor be subjecied to a
penalty greater then that which might have been inflicted
under the Jaw at the time of the commission of the offence.

{2) No person shall be punished for the same offence
more than once nor, save o5 prm-'f:fed in section 132 of the
I "n Evidence Act, 1872 as in force of the commencement
0) «nis Constitution, shall any persor be compelled in day

—
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MINUTES OF THE MEETINGS OF THE DRAFTING COMMITTEE 7

RRPET NPY Rty e, T E
[}

Goverpuent and Parliament and the Government and the Legislature of each of the
Staies angd afl local or other avthotities within the territery of “India,

g, (1) All laws in force immediately before thé commencement of this Constitution
i the territory of Indiy, in so far as they are inconsistent with any of the provisions
of this Part, shall, to the exient of such incensistency, be void.

() The State shall not make any lav which takes away or abridges fhe fights
conferred by this Pact and 2oy law made fn contravenion of this sub-secticn shatl,
1g the exteat of the contravention, be vaid.

{3} In this section, the expression 'law’ includes any ordinance, order, bye-law,
rute, regulation, potification,” custom or usage having the force of law in the territary

of India or any part thereof.

10. [To be transferred 1o the Part dealing with the Directive Principles of Stale
policy.} ' :
- Righrs-of equality

11. (1) The State shatl not discriminate against any citizen on grounds only of
religion, ace, caste, sex O ARy of them.

In particular, oo citizen shalt, on grounds anly of religlan, racc, caste, sex or
agy of them, be subject to any disability, linbiliiv, restrictien or condition with
repard to—

{a) access {0 shops, public restauranis, hotels and places of public entertainment,

ot

(b} the use of wells, taaks, roads and places of public resort maintained wholly

or partly out of the revenucs of the Stute or dedicsied 1o the use of the
general public.

() Nothing in this section shall prevept the  State from making any special
provisions for women and children. )

12. [Held over) .

=13. The custom of suntovchabiity’ is abolished and ils pracsice in any form i3
forbidden. The enforcement of any disability oarising ‘ol of unicuchability shal!
t¢ an offence which shall be punishabic in accordance wih {aw,

14, (1) Mo fitle shall be conferred by the Siale: o

Provided that nothing in this sub-section shall afficet the right fo coufer titles
* Lpreisatle before the commencemest of this Conglituiion by the Ruler of any Siate
specifid in Pact 118 of the First Schedulr. )

(2} No citizen of lndia shall accept 2ay title from any fordign State,

(3} No person halding any office of profit or trust vader the State shall, without
the consent of the President, sccept any presenl. emotument, Gile or office of any
kind from or und¢r any foreign Slaie.” '

Present : (1) Dr. B. R. Ambedkar, (ir the their); (2} Shei N. Gopala-
swami Ayyaogar; (3) Shri Alladi Krishnaswami  Ayyar: (9 Shri K. M.
Munshi; (3) Maulavi Suiyid Mahammad Saadully,

I atiendance - (1) She S. N. Mukedee, Joint Secretary: {2) Shri Jugal
Kishore Khanna. Deputy Secretary: (3) Shri-P. N. Krishna Mani. Assistant
Secretary.

The committee considered the minules of the meeting held on the 30th
Octcber, 1947 and made the changes shown in Appendix A 1o these
minntes,
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2. The committee then resumed consideration of the Draft Constitution,

Clause 12: 'This clause was approved subject 1o the substitution

of the words “backward class” for the words “particular classes” Ty
sub-clause (3} thereof,

Clause 15: Tt was decided that sub-clause (1) of this clavse shoyld be
revised in the form shown in Appendix B to these minutes,

The consideration of sub-clause (2) of this clause was postponed 4l th
'proyig;oﬂs relating o declaration of emergencies by the Govemnment nof
India and the Governments of the States specified in Parts 1, Il and in Part 11
of the First Schedule to the Draft Constitution have been considered and
seitled.

The commiitee was of opinion that sub-clause (3) of this clause should
provide exception only in fhe case of laws imposing restrictions on the
exercise of any of the rights conferred by clauses (d), (e}, (£} and {x) of
sub-clanse (1) of this clause as revised, where public interest so requircs
for promoiion of the interests of any tribes to be specified in such law,

. and that the reference to minorities shoeld be omitted from sub-clause (3}
N Oltise 16 The committes was of opinion that the word “personal”

before the word “liberty” should be refained in this clause, as the word

“liberty” by itself might be copstrued very widely. Mr. Munshi, however,

Gid not apree 10 this view. As the werd “personal” was not i the ariginal

chause of fundamentsl righis as adopted by the Constituent Assembly, i

was decided that the reasou for its present gddition should be explamed

in the commitiee’s report, The committes was also of opinion that aftes
the words “equality before the faw” the words “or equal protection of the
\ laws” should be inserled. This clause ag revised by the committee is shown
\ in Appendix B, :
\ 3. The committee then adjourned tifj 1030 aM. on the lst November,

| 1947,

1

w,,«—»'”

t

APPENDIX A

1. For clause 13, subsiitude the following :

£3. "Untouchability is abolished and its practice in any form is forbidden, The
enforcement of any disability arising out of 'untouchabilily’ shall be an offence
which shal} be punishable in accordance with Law.

2. For clawse {4, substiture the following:

14, (1) No title shall be conferred by the State;

Provided that nothing in this sub-section shall affect the right of the Ruler of
any State specified in Part 11T of the Figst Schedule to confer fitles en the
citizens domiciled within the territories of, or serving under, such State if he
had any such sight before the cammengement of this Constitution,

{2} No citizen of India shall accept any title from any fareign State.

(3 No person holding any office of profit or trust under the State shall, without

the consent of the President, accept any present, emolument, title or office of
any kind from or under any foreign State,
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;(iV) rjgp_g_lp {rcedom of religion, {v) cultural and educational rights, -(vi)
rjght_ to property and (vii) right 1o constitutional remedies. . .

* and the equal protection of

FUNDAMENTAL RIGHTS 1

| discussions did not reveal any imporfant difference of opinion. - On an

smendment moved by L. K. Maitra, the proviso mentioned above was
deleted on. November 29, Otherwisc the articles were adopted by the
Assembly -and incorporated as articles 12 and 13 1n substantially the ‘same
form in which they now stand part of the Constitution'. .
After discussing the subject of fundamental rights—described by Ambedkar
as “the most criticized part” of the Constitution—for -as many as thirty-eight
days—>leven days in the sub-committee, two in the Advisory Commitiee and
twenty-five in the Constituent Asscmbty——gy_q_'f{\ggepjb]y ultimately adopted ,
the comiprehensive and impressive array of Findamental rights spread over
(WERIF-tivo articles and divided broadly inta ‘sq'\fén‘ 'c}ii'!ci,i,ories_'o'f '_righis w'z.,li
() fight to cquality, (i) right to {recdom, i) right against ‘explojtation,

. : RIGHT TQ EQUALITY -
: ‘Avticles 14-18 '

E‘quah‘ty before law (Article 14)

“ The principle of guaranteeing to cvery person equality before the law
he laws was first included in the drafts submitted

{o the Sub-Committec on Fundamental Rights by Munshi and- Ambedkar’.

After considering the drafts for two days—March 24 and 29 1947—the

«ilicommittce adopted Munshi's draft modified as follows:
All persons within the Union shall be equal before the law.

'No. person shall be denied the equal protection of the laws within  the
. territories of the Union. L
There shail be no discrimination against any person on grounds ot

religion, race, caste, languagé or sex”,

_ The sub-commitiee also -approved lhe addition of a specific provigion
from Ambedkar's draft laying down thai any.existing enactment, regolation,
judgment, order. custom. o inlerpretation of law by which any penalty,
c]ism:hramagcl or disability was imposed upon or any discrimination ‘made
apgdinst any citizen would : cease to have ¢ffect’. The sub-committee’s
decision was that all persons i India (not merely citizens) should be equial
before the law. The clause need not, the sub-comm_iltec‘ felt, contain -any,
definition of the cxpression “equal before the Jaw” and left this 'exp_ré;ssi_pn
10 be intecpreted by the courts in the light of precedents.

1

W, A, Deb.. Vol. VI, pp. 607:12, 640-2, 644-6.
f\funshi's dralt, article K1) and (10); Ambedkar's deaft, article 1(1)3). Selec

Docunients 11, 4(ii), pp. 74-5, B6. .
$Minnles, March 24, 1947, Seleer Docnnenis il, 4(ii), pp 116-8,

srhid., March 29, 1947, p. 132,

RN
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{

- The draft report of the sub-committee contained a somewhut co prehensive
provision in clause 5. The main clause tead : ’
All persons within the Union shall ‘be equal before the law. No person
shall be denied the equal prole;:tion of the laws within -ihe territories
of the Union, There shall be no discriminalion agamsi any person o0
grounds of religion, race, caste, language or sex.

Besides, (he clause also provided for (i) prohibition of discrimination
against any person on any of Lhe above grounas particularly in regard 1o
the use of public wells, tanks, roads, schopls and places of public resort
{ii) cquality of opportunity for all citizens in ‘the matter of public employment
or jn the cxercise or carrying on of any occupation, irade, business Or

profession: and for prohibition of discrimination against any cilizen in the

matter of appointment’ fo public office or of acquiring, helding or disposing
of propérty or of carrying on any occupation. trade, business or profession
within the union. The clause also declared that all-pre-existing discrimina-
tory Jaws, regulations, efc., would cease to have cffect with the commencement
of the Constitution'. 1n an explanatory note*, B. N. Rau pointed out that
the Brst part of the main clause—equality before the law—was adapted
from ‘the Weimar Constitution’, but widened so as to be applicable to
all persons and not merely to cilizens; and that the second part—equal
protection of the laws—was based on the Fourtcenth Améendment of the
U. S. Constitution®,

In his note on the deafl report, Alladi Krishnaswami Ayyar observed that
the clause as drafted might be open.1o the construction that no discrimination

"of any sort could be made hetween & ‘citizen and a non-citizen even in

matters like the cxercise of (rade, calling or profession. All that the
sub-commitice had intended, he sdid, was that in such matters as trials before

. courts of law and the exercise of normal human, rights there should be no

distinction between man and man, the feeling being that in India one should
take & broader view in this regard and not restrict all fundamental rights
to citizens only, a§ was done in some Europcan Constitutions”. In a

*Draft chorf, Annesore, Clavse 5. Seleer Documents 18, 4(v), pp. 1384
~ ¥bid., 11, 4(v)(c), p. 148 '

*Article 109, para. 1 of the Weimar Constituiion provided: "“All Germans are
equal before the law.”

‘The Fourtcenth Amendment, Section 1, of e US. Constitution inrer alia
provides: “No Staie shall...deny to any person within its jurisdiction the cqual
protection of the laws.” -

SThe constitutions of scveral Furopean Siaies which guarantced legal equality
restricted it 1o citizens only: for exampie see Czechaslovak  Constitution [article

128 (1)), Weimar Constitntion (article 109, Yagaskv Constitution (article ) Danzig

Constitation {acticle 73y, Trish  Constitation [artele 4001)] and USSR Censtitution
{article 123). Sce Comments on e Draft  Report  of the Sub-Committee on
Fundamentai Rights, nole by Alladi Krishnaswami Ayyar, April 14, 1947, Select

Documents 11, 4{v)(g), p. 158, .

&
P

[T
qao ks

2L

P B

-~

..
-

viaf

R 19



FUNDAMENTAL RIGHTS 181

subsequent note he suggested the’delction of the
- and the formulation of 4
in such a way as to bring it in line with the Fo
U. S. Constitution apd 0 separate it from the
The sub-cdmmittes, accepting this view, decided 1
of the clause dealing  with “equality before the Jaw” to the section on
nou-justiciable rights' the regt being redrafted and transferred from the “right
to equality” section to tlye" “right to freedom” section, to become clause 12
in the report submitted to the Advisory Comumittee o April 16, 1947 The
clause read as follows - o T :
No person shall pe deprived of hjs hife, liberty O properly without dye g
process of Jaw nor shall any person be denied the equal treatment of the !
laws ithig the territories of the Union - . T
Pro 1 that nothing  herein  contained shall  prevenl  the  Unton :
Legislature from legislating in respect of forejgners®

On April 20, 1947 Alladi Krishnaswami Ayyar submitted another pole :
wherein he justified- the *omission of

the phrage “cquatity before the Jaw”
and said that teansforming the British common law maxim of “equality before
e law” indo 4 constitutional guarantec would be besst with difficulties in
i0 far as the State might have to distinguish between adults and infants,
rtween men and women and above all between citizens and non-citizens®,
The Advisory Committee after some discussion® adopred the clause® with
he omission of the words “or property” since it would be preferable to deal
vith  property separately.  When the claige came up for consideration
efore the Constituent Assembly on April 30, 1947, the Assembly adopted
thout any discussion twe amendments moved by Munshi, one replacing
1e words “the equal treatment of the Jaws” by the words “equality hefore
1 law” and the other deleting the provise attacheq fo the clause’.
The Constitutional Adviser's draft of the Constitution reproduced the
ause as so amended”. The Drafting Committee was of the opinion that
e phrase “equal protection of the laws™ should also be restored and inserted

hon-discrimination clausel.
o transfer the first sentence |

Sefec”  ~wmenis IL 4(v)(p), p. 160

Mine.  Jf the sub-committee, April 14 and 15,
164, 167. LT "

*Repori of the shb-com
173,

Select Documents I, &5), p. 212,
The disctssion ig the Advisory Committes centred round the wards “dye Process

law™ and the word “property”. The latter was omitted, Jee Advisory Committes '

ceedings, April' 21, (947, Select Documenss 1, 6(iv), . 243, Also ser under Articly
-Right to property.

Interimt  Report of the Advisory  Comumittee, Anoexure, clause 9, Sefect '
uments 11, (i), p. 297,

C. 4. Deb,, Vol I, p, 457,
Select Doctments HI, 1(i), dause 16, p. 9,

1247 Selecs Documents T, 4(vif),

mittee, Annexure, ¢lause 2. Sefeet Documents 11, 4fviii),
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i

affer- the i)h;ase “equality before the law” as in section 1 of the Fourleerith

Amendment of the US. Constitution. The commiies also gave lis reason

for_ qualifying. the. word “liberty” by (he. word “personal™; otherwise. it

might be consirued. so widely as fo include she freedoms deait with in
article 13, Draft article 15 therefore read:

"™ No person shall be deprived of his Kfe o personzl liberiy except
‘according to procedure eslablished by law-,"uor shall any person be denied
equality before the law or the equal protection of rhe jaw within the
tereitory of India‘. )

When, at the stage of clause-by-clause consideraiion of the Draft
Constitution the Assembly discussed draft article I5°, there was no debate
on the second part of the article dealing with equakity before the law and
the equal protection of the laws and the debate in the’ Assembly was entirely
devoled to the first part’. The draft article as-proposed by the commitive
wits accepled by the Assembly withoul any change'. At the revision stage
L the committee split this article into two separtic provisions, and in the

Constitution as finally adopted, ariicle 14 in the scetion relating 10 right to
cquality provides: ‘ -
The Stale shall not deay -io any persen equality before the law or the
eqiizl protection of the Jaws within the territory of lndia,
Atticle 21 in the section relating to right to freedom provides :
No person shall be deprived of his life or Dersonal liberiy excem
according to procedurz established by law’,

Prohibition of ‘discrimination (Ariicle 13)

The fundamental right guaranteeing that there would be no discrimination
against.any one on grounds of seligion, race, colowr, caste or S2X. Was
embodied in the drafts submitted by Munshi and Ambedkar According
to Munshi’s drafi ;

All persans irrespective of religion, race, colour, casle, languaee or sex are
equal before 'the law and are eniitled to the same righis and are subjest to
the samec “duties®,

'Draft Constitution prepared by the Draflling Committe (Feb, 1948), anicle 135
and the {ootnofe thereto. Also see Minutes of the Drafting Committee, October
N 31,1947, Sefect Documents H1, & and §, pp. 523, 329,
’ © ¥ AL Deb, Vol VI, pp. T97-8, 842-57, 859, 999-1001,
*See under Arlicle 2i. y
~'Co A, Deb., Vol. VI, p. 1001, .
*Draft Constitution a5 revised by the Drafting Committee, November 1949, Selecr
Documents 1V, 18, pp, 754, 756. Co .
*Art. A1), Sefect Docnments 11, a(ii)(b), pp. M-5.
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6.

DRAFT CONSTITUTION PREPARED BY THE

DRAFTING COMMITTEE
February 21, 1948

[After a detalled scruting of the Censtitutional Adviser's dreft of the
Constitution, and  afher material—notes, repor!s and riemoranda—
placed before it, the Drafting Commitiee submilted io the President of
the Constitndnt Assembly ¢ révised Dreft Congtituzion nn February 21,
1948. The drajt contained 315 articles and 8 schedules.. The full text of
this ij! Constitution together with Ambedkar's letter submiiting it 0

the President of the Assembly, is reproduced below ]

New Delhi, 215t February, 1948.
2

Toe H- “ie ihe President of the
Constit.._.. Assemplv of Tndia,
New Delbi.

EAR SIR,
Introductory: On behalf of the Drafting Commmee

spointed by the resolution of the Constituent Assembly of
ugust 29, 1947, T submit herewith the Draft of the new
onstitution of India as séitled by the committec.

Athough I have beeo authorized to sign the Drali on
shalf of the members of the committce, T should meke
clear that not all the members were present at all the

\ectings of the committed. But ag every meeting at which

ny decision was taken' the necessary quorum was present
nd the declsions were either unanimous, or by a maj'oriry
f those present.

In prepariog the Draft the Drafting Commitiee was of
wurse expected to follow the decisions taken by the
‘oustituent Assémbly or by the. various committces
ppointed by the Constituent Assembly. This the Deafting
‘ommittee has endeavoured to do as far as possible. There
ree b et some matters in respect of which the Drafting

'
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Committee felt it necessary to suggest certain changes. Al

+ such changes have been indicated iv the Draft by underlinicg
~ or side-lining the refevant portions. Care has also been faken
" by the Drafting Committec to insert a footnote explaining
"the reasons for every such change. 1 however think thay,

having regard to the importance of the matter, T should

‘draw your attention and the attention of the Constituest

Assembly to the most important of these changes.

2 Preamble: The Objectives Resolution adopied by the
Constituent Assembly, in January, 1947, declares that India
is to be a Sovereign Independent Republic. The Drafting
Compties has adopted the phrase “Sovereign Democratic
Republic” because independence js usually implied i the
word “Sovereign”, so that there is bardly amything io be
gained by adding the word “Independent”. The question of
the relationship. between the Democratic Republic and the
British Commonsvealth of Nations remains to be decided
subsequently. '

The committée has added & clause about fraternity ia
the preamble, although it does not oceue in the Objectives
Resolution. The committee felt that the need for fratemal
concord and goodwill in India was vever greater than. now
and that this particular aim of the new Constitation should
be emphasised by special meution in the preamble. '

In other respects the committee has tried tp embody

the preamble the spirit and, as far as possible, the langyage
of the Objectives Resolution.
" 3. Descripion of India: In atticle 1 of the Drafi, india
has been described as @ Union of States. For uniformity
the committes has thought it desitable to describe the units
of the Union in the new Conslitution as States, whether
they are koown at present as Governors' Provimces, of
Chiet Commissioners” Provinces, or Indian States. Some
difference between the units there will uodoubtedly remain
even in the new Coagtitotion: and in order to mark this
difference, the committee has divided the States into three
classes: those enumerated in Part 1 of the First Schedule,
those enumerated in Part II, and those enumerated in Part
TII. These correspond respeclively to the existing Gov-
ernors” Provinces, Chief Commissioners’ Provinces and
Indian Staies, : : .

It will be noticed that the committee has 'used the term
‘Union’ instead of ‘Federation’. Nothing much twms on the
name, but the comm;iltec nas preferred to follow the
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janguage of the preambie to the British Noztk America Act
1867, and considored that there are advautages in describing

India as a Union although its Constituticn rray be federal
in structore,

-
H
-

t

4. Citizenship: The committee has given anxious and Aricles 5&6.

prolonged consideration to the question of citizenship of the
Upion. The commitiee has thought it necessary that, in
order to be'a citizen of the Unjen at its incepiion, a
person must have same kind of territorial connection with the
Ugion whether by birth, or descent, or domicile. The com-
miltee goubts whether it will be wise to admit as citizens
those who, without any such comnection with he territory
of India, may be prepared to swear allegiance to the Union;
for if other States were 1o copy such a provision, we might
have within the Union a large mumber of persons who.
though born and permanently resident therzin. would cwe
allepiance to a foteign state. The comnittee has, however,
kept in view- the requirements of the large number of
displaced persons who have bad to migrate to India withia
recent months, and has provided for tbem a specially easy
mode of acquiring domicile and, thereby, citizenship. What
they have tg do (assuming that they or cither of their
parents ~- .any of their grand-parents were born in India
or Pa\. ) is—

(a) to declare before a District Magistrale in India that

they desire to acquire & domicile in India, and
(b) to reside in India for at least a month before the
declaratiott.

5. Fundamiental Righis: The commitiee has attewnpled to  Arricles7 10 27.

make these rights and the limitetions to which they must
necessarily be sdbject .as  definite as  possible, since the
courts may have {o proncunce upon them.

6. Powers of the President of the Union: The commitles  dricle 59.
has considersd it desirable to provide that the President '
should have power to suspend, remit or commute death
senfences passed .in an Indian Stale, g5 in othier unils,
without prejudics to the powers of the Ruler.

Tt will be remembered that the new Constitution empowers  Asicle 278.
the Governor, in cortain circumstances. to isswe a -
proclamation suspesding certain) provisions of the Consti-
tution; heé can de so baly for a perind of two weeks and
is requited to report the matter to the President. The comm-

miv  Wag provided that upon receipt of the report the
Pres..ont may, either revoke the proclamation or ssue @



Articte 60,

Artlcle 67, .

Articles 68 and
151,
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fresh proctamation of his own, the effeet of which wil} be
to put the Central Executive in the place of the State Exe.
cutive and the Central Legistaturz in the place of the State
'chislaturc. Tn fact, the State concerned will become 3
centrally adsninistered area for the duration of the pro-
clamation. This replaces the “Section 93 regime” under the

Act of 1933.

7. Executive Power in respect of Concurrent List sub.
jects: Under the present Comstitution, executive authority
in respect of a Concurrent List subject vests in the Pro-
vince subject in certain matiers o the power of the Centre
to give directions as to how the cxccutive authority shall

. be exercised, vide Parts T & 11 of the Concurrent Legista-

vive Lisi in the Seventh Schedule fo the Government of
India Act, 1935 In the Draft Constitution the commitiee
has departed slightly from this plan and has provided that
the exccutive power shzll vest in the Province {(now called
the State) “save as expressly provided in. this Corstitution
or by any law made by Parliament” The effect of this
saving clause is that it will be open to the Union Parlia-
_ment ynder the new Conslitution to confer executive power
on Union authorities, or, if necessary, to empower Union
authoritics to give directions as to how executive power
shall be exercised by State authotities, In making this pro-
vision the committee has kept in view the principle that
executive authority should foc the most part be co-extensive
with legislative power. X

8. Composition of the Council of States: According to
a decision taken by the Constituent Assembly, the Couacil

of States was to ¢ontain not more than 25 members (out of

1 lotal not exceeding 250) to be elected from panels or
constitvencies on a functional basis. The:panel gystem
haviog hitherto proved unsalistactory io the country:from
which it was copicd {Ireland), the committee has thought
it best to provide for 15 menmibers to be nominated by the
President for their special knowledge or practical experience
in literature, art, sciesce, clc. The commitiee corsiders
that no spocial representation fof Jabour or commerce and
indusiry among these nominations s necessary, in view of
the fact that they are cerfain 1o be adequately represenied
in the elected element of the Union Parliarnent owing t0
adult suffrage.

9. Duration of Union Parilament and of State Legisl-
fures > The committee considers thay under the Parliamentary
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system, particularly at the bedinning of 2 new Constitus:
tion on the basis of adult suffrage, a longer term than four
yeats is desieable. New ministérs require some time to
acquaint themselves with the details of admmss(ralmn and
their last year of office is usvally taken up in preporing
for the next gemeral election, With a four-year term
they will not have enough time for any kind of planned
administration,

10. Supreme Court and High Courts : Following the prac-
tice prevailing in the United Kingdom aud the Uniled
States of America, the commitice has proposed that in
cerlain circumstances retired judges may be invited io serwe
in particalar cases both in the Supreme Court and in the
High Cousts.

11. Mode of selection of Governors: Some members of
the committee feel that the co-cxistence of a Govemnor
clected by the people and a Chief Minister responsible
to the Legislature might lead to frictiog. The committee has
therefore suggested an  altemative modc of appointing
Governors: the Legisiature should elest a panel of four
persons {who need not be residents of the Sufe) and ihe
President of the ‘Union skould appoint one of ihe four us
Govarnor.

Deputy Governors: The commiltee hd“ not thought
it necessdry to make any prevision for Depuly Governors,
because ‘a Deputy Governor will have no function fo
perform. so long as the Governor is thece. At lhe
Centre, the position is different, because the Vice-President
is also the ex-officio Chairmag of the Touncil of States;
but in most of the States there will be ne Upper
Honse and it will “not be possible to give the
Deputy Governor functions similar to those of the Vice-
President. Thers is a provision in the Draft cnabling
the Legislature of the State (or the: Presidenl) 10

Articley 107 and
200,

Arricle 131.

Arricle 138,

make necessary  arcangements for the discharge of '

the fudctions of the Governor in  any unforseen
contingency.

13. Centrally administered areas: In accordance with a
resolution of the Constituent Assembly, you as the
President, appointed a commitlee of seven members for the
purpose of recommending comstitutional changes in  the
centrally administered aress namely, Delhi, Ajmer-Merwara,
Cnorg, Panth Piplods and the Andaman and Nicobar

ads. The committee submitted its report on October 21,

Articles 112 to
244,
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1947. The committee’s recommendations were briefly
thess v
< {1} Each of the provinces of Delbi, Ajmer-Menvara and

: Coorg should have a Liemtenant-Governor appointad by the

resident of India.

(2} Each of these provinces should normally be adminis-
tered by a Councii of Ministers responsible to the
_cgislature, .

(3) Bach of thess provioces shouid have an elected
Legislature. )

"~ As regards Penth Piploda the committee recommended
that it should be added to Ajmer-Merwara and as segards
the Andaman and Nicobar Islands the committee recom-

 mended that they should contituc to be 2dministercd by
the Government of India as -at present, with such adjust-
ments as might be deemed, necessary: in other words, these
Islands were to coatinue as a Chief Commissioner’s Pro-
, vince. The member representing Ajmer-Merwara anod the
member representing Coorg on this comunitiee appended a
note to the committee’s report, in which they said that the
special problems arising out of the smallness, geographical
pasition and scantiness of resources of these areas might at
no distant future uecessitate the joining of each of these
areas to a contiguous unit, They therefore urged that there
showld be a specific provision in the Constitution to make
this possible alter ascertaining the wishes of the people
concerned.

So far as Delhi is concerned, il seems o the commitlee
that' as the capital of India it can hardly be placed voder
a local admivistration. In the United States, Congress
exercises cxclusive legislative power in respect of the seal
of the Gavernment; so 100 in Australia, The Drafting Com-
mittee has, therefore, come to the conclusion that a more
comprehensive plan than that recommended by the ad hoc
committee is desirable. Accordiogly, the Drafting Com-
mittee has proposed that these ceatral areas may be admi-
nistered by the Government of India either through a- Chief
Commissioner or a3 Lieutenant-Governor or through the
Governor or the Ruler of a oeighbouring ' State. \Vhat 15
to be done in the case of a particuler area is left to the
President to prescibe by arder; he will, of course, in this.
as in other ‘matters, act on the advice of responsible minis-
ters. He may, if so advised, have a Licutsnant-Governor
in Delhi; he may, again, if so advised, admivister Coorg
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either through the Governor of Madras or through. the
Rules of Mysore sfter’ ascertuining the wishes of the
people of Coorg. He may also by order cieate a local
Legislature or a Council of Advisers with such constitution,
. powers anfl functions, in each cdse, as may be specified in

the order. *This seems 1o the Drafting Commiltee to be a
flexible plan which can be adjusted to the diverse require-
ments of the areas concersed.

The committes has also provided that Indian States (such
as those of the Orissa group) which liave ceded full and
exclusive authority, jucisdiction and powers to the Ceniral
Government moy be admipistered exactly as if they were
Centrally Administered Ateas, ie, through a Chief
Commissioner, or Licotenant-Goverror, or through = the
Governor or the Ruler of a neighbouring State, according
to the requirements of each caw.

14, Distribution of Legislative Powers : For the most part,
the Drafting Committez has made no change in the Legis-
lative Lists as recommended by the Union Powers
Committeg and adopted by the Constituent Assembly, but I
would draw attention to three matters in respect of which
the Drafting Commitice has made changes:

{a) The committee has provided iz effect that when

subject, which is normally in the State List, assomes
national importance, then the Union Parliament
may legislate upom it. To - prevent aoy uawar-
ranted encroachment upon State powers, it bhas been
provided in the Draft that this can be done only if
the_Council of States, which may be said to repre-
sent the States as units, passes a resolution {0 that
effect by a twothirds majority. '

(b} The committee has considered it desirable to pot
into the Concurrent List the whole subject of
succession, instead of onmly succession to property
other than agticultural land. Similaly, the committee
has put into the Concurrent List all the matiers in
respect of which parties are now governed by their
personal faw. This will facilitate the enactment of
5.ugiform law for India in thesc matfers.

{c) While putting land acquisition for the purposes of
the Ugion into the Union List and Jand acquisition
for the porposes of a State into the State List, the
committee has provided that the principles on which
compensation for acquisition is to be dstermined

Arlicles 216 10
232,
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Articles 247 to
268,

Articles 281 10
283. .

1

Articles 289 to
291

Article 304,

" Articles 292,

294 and 305
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shall in all cases be in the Comcument Ligy,
in order that there may be some uniformity
in this matter, _

In addition, in view of the present abnormal circums.
rances which require Central control over essential sup-
plies, the commitiee has provided that for a term of five
years from the commencement of the Constitution, trade
and commerce in, and the production, supply and disiribu.
tion of ceriain essential commaoditics as also the relief and
rehabilitation of displaced persons shall be on the same
footing 2s Concurrent List subjects. In adopting this course,
the committee has followed the provisions -of the ludia
(Central Government and Legislatore) Act, 1946.

{5, Financial provisions : Broadly speaking, the Drafting
Committee has incorporated in the Draft the recommenda-
tions of the Expert Finance Committee, except those relat.
ing to the gistribution of revenues between the Centre and
the States. In view of the unstable conditions which at
present prevail in this field. the Drafting Commitiee has
thought it best to retain the siatus quo in the matiter of
distribution of revenues for a period of five years,
at the end of which a Finance Commission may review
the sitvation.. :

16. Services: The committee has refrained from insert-
ing in the Constitution any detailed provisions relating to
the Services: the committee considers that they should be
regufated by Acts of the appropriate Legislature rather than
by constituticnal provisions, as the committee fecls that the
future legislatures in this country, as in other countries,
may be trusted to deal fairly with the Services.

§7. Elections, Franchise, etc.: The commitiee has not
thought it necessacy to incorporate in the Cosstitution elec-
toral details includiog the delimitation of constituencies.

These have been left to be provided by auxiliary

legistation.

18. Amendment of the Constitution : The commiilee has

inserted 'z provision giving a limited constituent power to
the State Legislatures in respect of certain defined matters.

19, Safeguards for Minorilies: The Dxaft embodies the
decisions of the Constituent Assembly and of the Advisory
Committee in respect of the reservation of seats in the
Legislatures and of posts in the public services. Although
these provisions do not extend 1o the Indian States, neverthe-
less, in tho lacger intezests of [ndia, the Indian States should



DRAFT CONSTITUTION PREPARED BY THE DRAFTING COMMITIRE

adopt similar provisions for the minorities therain. The
Drofting Committee has specially asked me to draw your
attention to the importance of this matter.

2. Linguistic Provinces: 1 would invite speciel auen.
tion to Part I of the First Schedule and the footuois thereto,
If Andhra or any other linguistic region i3 to b: men-
fioned in this Schedule before the Constitutian is finally
gdopted, steps will have to be taken immediately to make
them into sepatate Governors’ Provinces uoder section 290
of the Government of India Act, 1935, before the Drati
Constitution js finally passed, Of course, the new Consti-
tution itself coatains provisions for the creation of mew
States, but tlis will be after the new Constitution comes
. into operation.

21. Scheduled Tribes, Scheduled Adreas and Tribal Areas
The committes has embodied ir the schedules to the Con-
stitation the recommendations of the sub-commiliees on
these subjects,

22. A separate note recorded. by Shri Allad: Krishna-
swami Ayyar ont cerfain poiots {nof involving any question
of principle) is appended (o the Draft ut his request.

23, I cannot trensmit to you this Draft Constitution with-
out placing on record the committee’s gratitude for the
assis’  +-the committee has received in this difficult task
from ... B. N. Rau, the Constitutional Adviser, Shri §. N.
Mukerjee, Joint Secretary and Drafisman, and the siaff of
the Constituent Assembly Secretanat,

Yom!s truly,
R. B, AMBEDKAR.

‘DRAFT CONSTITUTION OF INDIA

e b e s

¥R, THE PECOPLE OF NDIA, havmg solemnly
resolved fo  constitute Jndia into a SOVEREIGN
DEMOCRATIC REPUBLIC* and to secure lo all its
citizens:

JUSTICE, social, economic and pohtlcal ; .
LIBERTY of thought, expression, - belief, faith and
worship; .-

* *This follows the decision taken by the Constituent Assembly,
‘The question of the relationship between this Democratic Republic
and the British Commonwealth of Mations remaios to be decided
a ently.
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Fifth and Sixth
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Name and terri-
tory of the
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Admission ond
esiablishment of
itew Sioles,

Formation of
new Stater and '
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existing States,
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EQUALITY of status and of opportunity and to promote
amopg them all;

FRATERNITY assuring the dlomty of the individua] and
the unity of the Nation; -

IN QUR CONSTITUENT ASSEMBLY thig——n__

-of { day

of May, 1948 A.D.), do HEREBY ADOPT, ENACT AND
GIVE TO OURSELVES THIS CONSTITUTION.

Part I
THE UNION AND ITS TERRITORY AND JURISDJCTI'QN .

L. (1) India shall be a Union of States,
(") Thc States. shall mean the States for the time being
specified in Pats I, 1 and I of the First Schedule.
(3} The termtory of India shall comprise—
(2) (he territories of the States:
{b) the territories for the time being speificd in Part
1V of the First Schedule; and
(c) such other termitories as may be acquired.
2. Parliament may, from time to time, by law admit into
the Union, or establish, new States on such terms aed
conditions as it thinks fit.
3, Parliament may by law—
(a} form a new State by separation of territory from
a State or by uniting o or more States or parts of
States; )
{(b) increass the area of any State
(c) diminish the area of any State;
(d) alier the boundaries of any State;
{e} alter the name of any State:
Provided that no Bill for the purpose shall be introducad
in either House of Parliament except by the Government

_of India and uwnless—

(a) either—
(i) 2 represcatation in that behalf has been made to
the President by a majority of the representatives
.of the territory in"the Legislature of the Staie

“The committte coasiders that, following the ]:mgunge of the
preamble to the Brilish North Ameriea Act, [867, it would niot
bz ipappropriste to descrive India as o Linion aithough its

. Constitution may be federal in structurs,

. e I
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from which the territory is Lo be scparat*d or
excluded ; o -

(i) & résolution in thai behalf has been passed by'
the Legislature of any Siate whose bodndasizy ¢r
name will be affected by the proposal 10 be con-
tatned in the Bill; and

(b} where the proposal cortained i the Rill affects the .

boundariss or name of any Siate, ether than x State
for the lime being specified in Part 11 of he First
Schedule, *the views of the Legislature »f the Staze
both with respect to the proposel to jntrodice the
Bill aad with respect to the provisions thered have
besn ascertzined by the Peesident: and where such
proposal affects the bounderies or pame of 2ny State
for the time being specified in Pert III of the First
Schedule, the- previous consent of the State o ihe
proposal has been obtained,

4, (1} Any law referred to in article 2 or anicle 2 of this
Constitation shall contain snch provisions for the amend-
" ment of the First Schedule 2s may be necessary io give
effect to the provisions of the law and may also contain
such incidental aod consequential provisions as Patlinmcnt
may dezm necessary.

(2 No such law as aforesaid chall be decmed 0 be an

amt et of this Coostitution for the purposes of article
304, N
Part IT
“CITIZENSHIP

5. At the date of commencement of this Coastitutiot i

{a) every person who or either of whos¢ parenis. or
any of whose grand-parents was born in the terris
toty of India as defined in this Constitution 2nd who
has not made his permanent abode ie any foreign
State after the first day of April, 1947; and -

(b) every person who or either of whose parents or
any of whose grand.parents was born in India as

#The comminee is of opinion that in the case of any Siate
-other than 2 ‘State specified io Part 111 of the First Schedule, the
previous consent of the State is uot necessary sod i would be
eaough if the views of the Legislature of the Stale were obtained
by **~ Presfdent.
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deficed in the Government of India Act, 1935 {ag
originally eracted), or in Borma, Ceylon of Malayy,
‘and wio hos his domicile in the temitory of Ingiy
a$ defined in this Constitution,

-[sha]l be a citizen of India, provided that he has hot
acquired the citizenship of any foreign State before the gare
of commencement of this Coustitution,

Explenation: For the purposes of clause (b) of this
article, 2 person shall be deemed to have his domicile i the
territory of India—

(iy if he would have had his domicile in such tecyi.
tory under Part' II of the Indian Suecession Act,
1925, had the provisions of that Part been applicable
to him, or

*(D) if he has, before the date of commencement of
this Constitution, deposited in the office of the
District Magistrate a declaration in writing of his
desire to acquire such domicile and has resided in the
tersitory of India for at least one month before the
date of the declaration,

6. Parliament may, by law, meke further provision
regarding the acquisition and termination of citizenship and

all other matrers relating thersto,
Parr II]
FUﬁDAMENTAL RIGHTS
General

7. In this Part, unless the context otherwise requires, “(he
State” includes the Government and Pacliament of India

. and the Government and the Legistature of each of the

States ang all Jocal or other authorities within the territory
of India,

8. {1) All laws in force immediately before the com-
mencement of this Coustitution in the territory of India,
in so far as they are inconsistent with the provisions of this
Part, shail, to the extent of such inconsistency, he void.,

*The comumittze lis of opiaion  that auxiliary action whether
by legislation or otherwise may have to be taken before the
commencement of this Canstitution for the receipt of declarations,
keeping of registes of such declarations and other incidental
- mettess {30 the putpose of chauge (iij of the Explanation,
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(2) The State shall not make any law which takes away
or*abridges the rights conferred by this Part and any law:
made in contravention of this clause shall, to the exteni ol
the contrayention, be void: '
*Provided that nothing in this clause shall pm et thc
State from inaking any law for the removal of any ineque- |
lity, dlspnnty. disadvantage or discrimination acising oui of i
any existing law. o *
(3) In this anticle, the expression “law” includes any
ordinancs, order, bye-law, rule, regula ation, nolificatior,
custom ©f vusage having the force of law in the territory
of Tndia oc any part thereof.
Riphts of Equality
g. (1) The State shall not discriminate against any citizen  Proihition of
on grounds anly of teligion, race, caste, sex or any of ‘gf“;f;’:::;’:’:f
them. . religion, race,
In particular, no cifizen shall, on grounds osly of reli- CUse ar §EX.
gion, race, caste, 'sex or any of them, be subject (o any
disobility, liability, restriction or condition with regard to— '
ta) access (o shops, public restaurants, hotels and places
of public entertainiment, or '
{b) the use of wells, tanks. roads and places of public
resort maintained wholly or partly out of the reve-
. e of the State or dedicated to the use of the
general pubhc
(2) Nothing in this article shall prevent the Staie f{rom
making any special provision for women and children. r
10. (1) There shall be equality of oppotiunity for ali Equality of
citizens in matters of employment vnder the State. i’,,‘i{:fg;‘“”’o;‘.‘
(2) No citizen shall, on grourds only of religion, race, piblic gmploy-
casic. sex, descent, place of birtth or amy of them. e
ineligible for any office under the State.
(3) Nothing in this article shall prevent the Slatc “from
making any provision for the reservation of appointments or
posts in favour of any tbackward class of citizens who,
in the opmmn of the State, arc not adeouatcly sepresented
in the services under the State.

"The proviso has been added in order to coable the State lo
make lows removing any existing discrimination, Such laws wiil
necessarily be discriminatory in a sense, bevause they will operale
nnty against those who hitherto enjoved #n undue advanlage, &
is obvious that laws of this cherscter should ftet be prohibited.

4™he committee is of opinion that before the words “class of
e " the word “backward” should be imserted.

3
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(4) Notning in this article shall affect the operation of
any law whick provides that the incambent of 2n office in
connection with the affairg or eny ssiigious of denomiag.
tional institution or any member of the governing body
thereof shall be a person professing a partlouiar ralizion or
belonging t© a particvlar denominaiion,

11, “Untouchability” is abolished and its prectics in aty
form is forbiddan. The enlorcerent of any disability arising
out of “Untouchability” shall be an offence punishable iy
accordance with law. ) '

12. {1) No title shall be conferred by the Stase.

. (2) No citizen of India shall accept any ke from any
foreign State. **

(3) No person holding any officz of profit or {rusi unger
the State shall, without the consent of the Presidens, accapt
any present, emolument, title or ofiice of any kindg from or
under any foreign State, +

13, (1) Subject 1o the oiher provisions of this article, i
citizens shall have the right—

(a) to freedom of spaech aud expression;

(b) 1o assemble peaceably and withcut arms:

(c) to form associations or untons;

(d) to move fieely througheui the territory of India:

() to resids and settle in any part of the {ecritory of
India:

{0} to aequire, hold and dispose of property: 2nd

{g) to practise any prefession. or to ¢camy gn any oceu-
pation, {rade or business.

(2) Nothing in sub-ctause {a) of clause (1) of this article
shall affect the operation of any existing law, or prevent
the State from making any law, reluling to libsh slander,
defamstion, sedition or any other matter which offends
against decency or wmorality or undermines the authority
or foundation of the State,

(3) Nothing in sub-clause (b) of the said clause shal
afiect the operation of any existing law. or prevent fhe State
from making any Jew, imposing in the interests of public
order restrictions on the exercise of the right conferred by

« the s21d sub-clause.

(1) Noth_ing in sub-clause (c) of the saig clause shall affect
the operation of any existing Jaw, or prevept the State from
making any law, imposing, in the interests of ke general

public, restrictions on the exercise of the right conferred by
the said sub-clause, '
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(5} Nothing in  sub-clauses {d). {e} and (f} of the said
clause shall affect the operation of any existing law, or
prevent the State from making any law, imposing restrictions
on the exercise of any of the rights conferred by the said
sub-clauses either in the interests of thé general public or
*for the protection of the interests of any aboriginal tribe.

(6) Nothing in sub-clause (g} of the said clause shall affect
the operation of any cxisting law, or prevent the Seie
*from making aay low, imposing in the interests of public
order. morallt\r or health, rastrictions on the ctmcrsa of the
right conferred by the said subeclause and in narncuiat
preseribing, or cmpcmrmg anyv authority o prescribe, the
pro.esslooal ror technica) q*mhﬁcanons necessary  for
_practising any professica or <oTTying on any occupetion.
trade or business.

14. (1) No person shall be convicted of any offence excert
for violation of a law in force 2t the time of the comnis-
sion of the act charged as an off:nce, ner be subjected to
a penally greater than that swhich might have been inflictel
under the law at the time of the commission of the offence.

(2) No person snall be punished for the same offance
ware than ence,

(™ Ng person accused of any offence shall be compelled
to_ . sitness against himself,

{513, No person. shall be deprived of his lite or persoval
libEFtY except according to procedure established by law,
nor shall any peeson be denied equakity before the law or
the equal protection of the law within the territore of
ladia,

“The committez it of opinion that no protection to any
oqtv. group s necessary in this article.
¢ gommiltee is of cpmmn that the word "liberty" should
be quahﬁcd b\' lhc inscrtion of ‘the word pcrsonal" before it,
Tor othérwise it _might be constyued véry widely so as (o include
even the freedoms already dealt with in ariicle 13.

The' commitiee has 2lso subsiifuted the cxpression “except
according to procedure established by law™ for the words “wilk-
out due process of law” as the former is mors specific (cf, Art,
XXXl of the Japanese Constitution, 1946). The corresponding
provision in the Trish Constitution runs: “Mo  citizen shali be
deprived of his persopal liberty ssve u gccordance with law”,

The committer is also of opinion thut the words “‘or the
equal protection of {be laovs” should be inscited after the woyds
" iy before the law™ as in seclion 1 of Article XIV of the

.« Constirution (1865). :

Lh
[ 1% 4
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Freedom  of
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merce and
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hroughour

the territory
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children in
factories, ¢te.
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religion.

Freedom to
manage  reli-
Rions effaire and
{0 0w, acquire
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properiies lor
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charitable pur-
pases.

FRAMING OF INDIA'S CONSTITUTION
L]
*16. St{bjcct to the provisions of article 244 of this
Constitution and -of any hw made by Parliament, Irade,

commerce and intcreomrse throughont the temitory of lnd:a
sha[l be free.

17. (1) Trafic in human bemgs and begar and other
similac forms of forced labour are prohibited and any
contraveation of this provisien shall be 2n offence punishabls
in‘accordance wich law,

" (2) Nothing ia this article shall prevent the Siate from
impoving compulsery service for public purposes. In
imposing such service the State shall not make any diserim;-
nation on the ground of race, religion, caste or ¢lass.

i8. No child below the age of fourteen years shai] ge
cployed to work in any factory or mine or engaped in any
ofher hazardous employment,

Rights relating to Religion

19. (1) Subject to public order, morality and health and
to the other provisions of this Part, all persons are equally
eatitled io freeddm of conscicnce and the right freely to
protess practise and propagate religion.

Explanation : The wearing aod carrying of kirpans shall
be decmed to be mcluded in the profession of the Sikh
religion,

(2) Nothing in this article sball affect thc operation of
any existing law or preclude the State from making any
law~

(=) regulaling or restricting any economic, financial,
political or other secular activity which may be asso-
ciated with religious practice;

{b) for social welfare and reform or for throwing open
Hindu religious institutions of a public character to
any class or section of Hindus. _

20. Bvery religious denomination or any section thereot
shail have the right— |

(e} 1o establish and maintain justifutions for religious
and charitable purposes;

{b} to manage its own affairs in matters of religion;

*The commiltee has omitted the words “by and between the
citizens” which ocrurred Ater the words “trade, commerce and
intercoucss™ in the provision ze adapted by the Consttusut
Ass:mhw; The qualifyivg words might necessitate  elaborate

inquiries 3t Stale fronlrets a3 io the nationality of the consignor
and consnf,n 2.
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ANNEXURE - (o)

CONSTITUENT ASSEMBLY OF INDIA 'DEBA‘TES (PROCEEDINGS)-

%

'VOLUME VII

|
Monday, the 8th November, 1948

The, Constituent Assembly of India met in the Constitution Hall, New Delhi, at Ten of
the Clock, Mr. Vice-President (Dr. H. C. Mookherjee) in the Chair.

-----------------

TAKING THE PLEDGE AND SIGNING THE REGISTER -

The following Member took the pledge and signed the Register:

i

1. Mr. H. P. Mody (Bombay: General).
MOTION re. DRAFT CONSTITUTION

Mr. Vice-President (Dr. H. C. Mookherjee): It has been the decision of the'House
that we should close the general discussion today. There are about sixty names on my
list and it is obviously impossible for me to give an opportunity..........

Many Honourable Members: We cannct hear you, Sir. Evidentl‘y the mike is not
working. '

Mr. Vice-Pl.'e'sident: 1t is obviously impossible for me to give an opportunity to
every Member who wishes to speak. | have therefore decided to give Members of the
minority communities the opportunity to speak first. Mr. Mahboob Ali Baig.

 Mahboob Ali Baig Sahib Bahadur (Madras:* Muslim): Mr. Vice-President, Sir, Or.
Ambedkar's analysis and review were remarkably lucid, masterly and exceedingly
ihstructive and explanatory, One may not agree with his views but it is impossible to
withhold praise for his unique performance in delivering the speech he did while
introducing his motion for the consideration of this House. *

- T am afraid, Sir, I am-unable to agree with either the form of Government or the
form of constitution embodied in the Draft Constitution or the reasons that Dr. Ambedkar
gave in their justification.

Firstly, let me deal with the form of Government. Or. Ambedkar's view is that the
British parliamentary executive is preferable to the American non-parliamentary
executive on the ground that the former is more responsible though less stable, while
the latter is more stable but less responsible. I am inclined to think, Sir, that the
advantages of the parliamentary executive have been exaggerated and its defects
minimised. It is commen knowledge - and from experience alse we have found - that the . -«
responsible executive under which we have been working for the last two decades has
pointedly brought to our attention the fact that a removable parliamentary executive is
at the mercy of hostile groups in their own party. Very little time is left to the executive
to achieve the programme which is before it. It is so unstable. It is always in fear of
being turned out by no-confidence motions. Furttier, Sir, it is there that the seeds of
corruption are sown. A corrupt party-man cannot be turned out by the electerate under
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For instance, one or two constituencies in each district may be made multi-member
constituencies with ten or twelve seats in each. Apd, if you have the Lists system which
prevailed sometime ago in Germany, that would serve a greater purpose; because voting
will be on the basis of parties and not on the basis of persons. We want representation
more in groups than individually. We do not want the spectacle of France repeated in
India. But we do not wish to have a one- party Goverfiment WhICh is liable to degenerate
into something anti-democratic.

Before I conclude, Sir, I wish to say few words on the language question. I am not
going to say anything in opposition to the prevailing sentiment on this matter. The need
for the continuance of the English language for the time being has been advocated by
the South. But as far as Hindi is concerned, there is no difference of opinion, provided
we know what is Hindi. I personally am prepared to adopt the language spoken by
Sardar Patel and the language in which he delivered his recent address at Bombay. He
does not come from the Urdu-speaking tracts. He is a Gujerati. He speaks the language
‘which is spoken by people everywhere. I had occasion to listen to the radio-relay of his
speech at Chowpathi and I found that it was nothing.but Hindustani or whatever name
you give it. To me the language in which he spoke at Chowpathi was Hindustani. It is a
language which is far better understood by the people than the language used by the
Department under him, the A. I. R.

" We have been told, Sir, that in this respect too, we are following the Gandhian
canception. But people forget that Mahatma Gandhi stood for Hindustani to the last
moment. He stood for Hindustani, in both Devnagri and Urdu scripts. Devnagri, as far as
the script is concerned has ndthing to rival it. 1t is the best possible medium. But what
about the language? Hindi (you may call Hindustani), unless you mix it up with
big Sanskrit words and fill it up with all cornmon genders, is Hindustani. As I said, the
language of the Deputy Prime Minister, coming from a province not speaking Urdu,
should be cur criterion and guidance. If the Members of the Constituent Assembly are
willing to accept it I suggest that Mindustani, written in both Devnagri and Urdu, which
was the last wish of Mahatma Gandhi and the most accepted in India today, should be
adopted as the national lanquage.

‘ Sir, the Constitution is only framed once. It is not a thing which is done every other
day. So it is but right and proper that in framing it we should give the utmost -
consideration, cocl consideration, without heat and without rancour or mental
reservations, I appeal to the House that they should forget and forgive the past. It is
very painful, Sir, to be reminded every day that we are responsible for bringing Pakistan
into existence. In its creation the Congress was as much a party as anybody else. In that
spirit I request that Muslims should not be regarded as hostages. They should be
regarded as citizens of India with as much right to live and enjoy the amenities of India -
the land of their birth - as anyone else. I conclude my speech

Bedum Aizaz Rasul (United Provinces: Mustim): Sir, 1 congratulate the Honourable
Or. Ambedkar for his lucid and illuminating exposition of the draft Constitution. He and
the Drafting Committee had no ordinary task to perform and they deserve our thanks.

Sir I feel it @ great privilege to be associated with the framing of the Constitution. |
am aware of the solemnity of the occasion. After two centuries of slavery India has
emerged from the darkness of bondage into the light of freedom, and today, on this
historic occasion we are gathered here to draw up a constitution for Free India which will
give shape to our future destiny and carve out the social, political and economic status of
the three hundred million people living in this vast sub-continent. We should therefore -
_ be fully aware of our responsibilities and set to this task with the point of view of how
" best to evelve a system best suited to the needs, requirements, culture and genius of
the peopl'e] living here,

- s
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. Much has been said about the fact that most of the provisions have been borrowed
from the Constitutions of the U.S.A., England, Australia, Canada, Switzeriand, etc. Sir, 1
for my part see nothing wrong in so borrowing as long as the higher interests of the
Nation and the well-being and prosperity of the country are kept in mind. There is no
doubt that the draft Constitution has been framed to fit in with the present
administration. But this had to be so in the very nature of things. After all, we have all
become used to a certain way of life of government and of administration. If the draft
Censtitution had changed the whole structure of Government, there would have been
chaos. India is a new recruit to the democratic form of Government, Its people have
been used to centuries of autocratic rule and, therefore, to carry on more or less on the
lines they have been accustomed for some time more, with changes here and there
accordfng to changed conditions, is the best thing possible. The important thing is that
power is derived from the people and it is the people who will make or mar the destiny
of India.

A lot of criticism has been made-about Or. Ambedkars' remark regarding village
polity. Sir, 1,entirely agree with him. Modern tendency is towards the right of the citizen
as against any corporate body and village panchayats can be very autocratic.

Sir, coming to the Fundamental Rights, I find that what has been given with one (
hand has been taken away by the other. Fundamental Rights should be such that they \,
should not be liable to reservations and to changes by Acts of legisiature. Tt is essential |
that some at least of the civil libertiés of the citizen should be preserved by the '
Constitution and it should not be asy for the legislature to take them away. Instead of

this, we fitd the provision relfating to these Rights full of provisos and exceptions. This ', -2 |, Lo
means that what has been given today could easily 5e changed tomorrow by an Act of = ‘ i '\‘
the legislature. . ~0x Y e

Faedy g ot oad

To my mind it is necessary that some sort of agency should be provided to see that rkijktﬁ';-
the Fundamental Rights and the Directive Principles are being observed in all provinces
in the letter and in the spirit. Otherwise it may be that the absence of such an agency
may give rise to the formation of communal organisations with the object of watching
the interests of their respective communities. It should be the function of the agency 1
have suggested to bring to the notice of the Government the cases where the
Fundamental Rights and the Directive Principles are not being followed properly. I hope
this peint of mine will be seriously considered by this august Assembly when we come to
discuss the Draft Constitution clause by clause. '

Sir, as a woman, [ have very great satisfaction in the fact that no discrimination will
be made on account of sex. It is in the fitness of things that such a provision should
have been made in the Draft Constitution, and I am sure women can look forward toe
quality of opportunity under the new Constitution.

Sir, I will not go into the details of the Constitutign because 1 shall deal with the
_various provisions as we discuss the Constitution clause by tiause, but there are a few
fundamental issues which have been raised and discussed on the floor of this House
during thelast two or three days to which I may refer in passing.

Sir, the question of the reservation. of seats for the minorities has engaged the
attention of this House. It is true, Sir; that last year on the recommendations of the
Minorities Sub-Committee, this House accepted the principle of the reservation of seats
for certain communities. At that time also 1 was opposed to this reservation of seats, and
today again I repeat that in the new set-up with joint electorates it is absolutely
meaningless to have reservation of seats for any minority. We have to depend upon the
good-will of the majerity community. Therefore speaking for the Mustims 1 say that to
ask for reservation of seats seems to my mind quité pointless, but 1 do agree with Dr.



Ambedkar that it is for the majority to realise its duty not to discriminate against any
minarity. Sir,-if that principle that the majority should not discriminate against any
minority is accepted, I can assure you that we will not ask for any reservation of seats as
far as the Muslims are concerned. We feel that our interests are absolutely identical with
those of the majority, and expect that the majority Would deal justly and fairly with all
minorities. At the same time, as has been pointed out by some honourable Members in
their speeches, reservation of seats for minorities in the Services is a very essential

thing and I hope that the members of this House will consider it when we deal with that
questlon .

* Then, Sir, another question which has been engaging the attention of this House is
the question of language. Sir, the question of language in its very nature is a very
important question because after all we have to devise sométhing which is most
acceptable to the people fiving in this country. It is quite true that the language of the
country should be the language that is mostly spoken and understood by the people of
the country, and I do not deny the fact that Hindi is the language which is understood
and spoken by the majority of the people (hear, hear), but, Sir, the word 'Hindi' as it is
being interpreted today is a very wrong interpretation, After all there is not much
difference between Hindi and Hindustani. Every one will bear witness to the fact that the
language spoken in the country, whether by Hindus or Muslims, is a very different
language to that which is being described as Hindi and which is being advocated by the
protagonists of Hindi. What is advocated is Sanskritised Hindi which is only understood
by a small section of the people. If we take the wllages, the language spoken there is
very different to what is called Hindi here,

- .Then, Sir, I do nct think that the forty million Muslims living in this country can
immediately be asked to change their lanquage. I agree that we will have to Jearn Hindi
in the Devanagri script, but some time must be given to us to effect the change-over. It
is very unfair of you to ask us suddenly to transact all the business of the state as well
as the business in the legislatures in a language that we are not conversant with. I
therefore feel that this is a matter which should be calmly and coolly considered. After
ali, this is not a matter which can be decided on the spur of the moment or on grounds
of sentiment or passion. We have to keep in mind the requirements of the country. The
Father of the Nation up to the last advocated Hindustani written in bath the scripts as
the only language which is most suitable and which can be acceptable to the mass of the
peoplé living in this country. I therefore recommend that, whereas Hindi in the
Devanagri Script can be made the uitimate lingua franca of the country, a certain time
limlt, say about 15 years, must be given for the change over and until then Hindustani in
both the scripts should remain the language of India.

In conclusion, Sir, I would say that whatever we put in this constitution, we must sge
that all our efforts are concentrated to make India strong and prosperous with equahty
of opportunity, happiness and prosperity for all so that India may lead the countries of
the world on the path of peace and progress.

Dr. Monomohan Das (West Bengal: General): Mr. Vice-President, Sir, a few days
have passed since the Draft Conshtutnon was introduced on the floor of this House by our
able Law Minister and Chairman of the Drafting Committee, Dr. Ambedkar. During these
few days, the Draft Constitution has met with scorching criticism at the hands of
different members of this House. With the exception of every few members who k
questioned the very competency and authenticity of this House to pass the Draft
Constitution, all the other Mermbers have been unanimous in their verdict. They have
accepted the Draft Constitution with some alterations, additions and omissions, in some
clauses and articles, as a fairly workable one to begin with. One very reassuring feature
that we find in the Constitution is the single citizenship, As the Chairman of the Drafting
Committee has szid, unlike the American Constitution, the Draft Constitution has given
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The Constituent Asserhbly of India met in the Constitution Hall, New Delhi at Half
Past Nine of the Clock,Mr. Vice-President (Dr. H. C. Mookherjee), in the Chair,

Shri H. V. Kamath (C. P. & Berar: General): Sir, before we proceed with the

business of the day, may [ request you to be so good as to see that my learned
" friend, Shri Alladi Krishnaswami Ayyar, who is frequently called upon to give us
the henefit of his sage counsel is allotted a seat somewhere in the centre of the hall,
neither too much to the right nor to the left so that he may be heard and appreciated
in the House?

Mr. Vice-President (Dr. H. C. Mockherjee): We shall try to meet the wishes of the
House. |

We finished our discussion on Article 12 and Dr.Ambedkar gave his reply. I am
. sorry I cannot accommodate those Members who want to reopen it. [ shall now put
the different amendments to the vote one after the other.

M. Vice-President: The question is:

"That in clause (1) of article 12, after the word “title' the words 'not being a
military or academic distinction' be inserted.”

The motion was adopted.
| Mr. Vice-President: The question is:

“That in clause (1) of article 12, after the words ‘beconferred' the words “or
tecognised’ be inserted”.

The motion was negatived.
Mr. Vice-President: The question is:

:‘"”[;hat in clause (1) of articie 12, after the word'State’ the words “and the State shall |
in no way recognize any title conferred by the Brit ish Government on any citizen
of India prior to August 15, 1947 be inserted."

The motion was negatived.
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M. Vice-President: The question is:

"That in clausé"(l) of article 12, after the word conferred’ the words "or recognised'

be inserted."

The motion was negatived.
| Mr. Vice-President: The question is:

‘"Tha% for clause (2) of article 12. tﬁe following'clause be substituted.

'(2) No title conferred by any foreign State on any citizen of India shall be
recognised by any State.”

‘The motion was negatived,

Mr. Vice-President: The question is:

"Th_at‘article 12, as amended, stand part of the Constitution."

The motion was adopted. -

Article 12, as amended, was added to the Constitution.

Article 13

I\airii\hc‘;,e!Pres{u!:l;t-jig;;{a !IWIé shfa}l né)lw take up article 13 for consideration.
Shri Damedar qu.ﬁnp Seth (United Provinces: General):Sir, I beg to move:
“That for article 13, the following be substituted:

' 1l3. Subject to public oréer or morality -the citizens are guaranteed--
(a) freedom of speech and .expressiqh;

(b) freedom of the press;

'(‘c) fre::edom to form associatic.m OT unions;
.,(d) freedom fo assemble peaceably and without arms;

(¢) secrecy of postal, telegraphic and telephonic cgmmunications.

13-A."All citizens of the Republic shall enjoy freedom of movement throughout the

" whole of the Republic. Every citizen shall have the right to sojourn and settle in

anyplace he pleases. Restrictions may, however, be imposed by or under a Federal
|
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Liw for the protection of aboriginal tribes and backward classes and” the
preservation of public safety and peace.™

Sir, -article 13, as at present worded, appears to have been clumsily drafted. It
makes one significant omission and that is about the freedom of the press. I think,
Sir, it will be argued that the freedom is implicit in clause (a),that is, in the freedom
of speech and expression. But, Sir,] submit that the present is the age of the Press
and the Press is getting more and more powerful today. It seems desirable and
proper, therefore, that the freedom of the Press should be mentioned separately and

explicitly.

Now, Sir, this article 13 guarantees freedom of speech and expression, freedom to
assemble peacé'arﬁ_ly and 'iir"i—tﬁout arms, to form association and unions, to move
freely Througfiut the territory of India, to sojourn and settle in any territory, to
acquire and hold and dispoge of property,and to practise any profession or trade ot

business. While the article guarantees all these freedoms, the guarantee is not to

_affect the operation of any existing law or prevent the State from making any law
in the general ‘interests of the public. Indeed, Sir, the guarantee of freedom of
speegh and expression which has been given in this article, is actually not to affect
the operation of any existing law or prevent the State from making any law relating
to libel slander, defamation, sedition and other matters which offend the decency
or morality of the State or undermine the author ity or foundation of the State. It is
therefore clear.Sir, that the rights guaranteed in article 13 are cancelled by that very
section arid placed at the mercy or the high-handedness of the legislature. These
guarantees are also cancelled, Sir, when it is stated that, to safeguard against the
offences relating to decency and morality and the undermining of the author ity or

foundation of the State, the existing law shall operate. This is provided for in very

. wide terms. So, while certain kinds of freedom have been allowed on the one hand,

on the ‘other hand, they have been taken away by the same article as I have just
mentioned. To safeguard against "undermining the author ity or. foundation of the
State" is.a tall order and makes the fundamental right with regard to freedom of
speech and expression virtually ineffectual. It is therefore clear that under theDraft
Constitution we will not have any greater freedom of the press than we enjoyed
under the cursed foreign regime and citizens will have no means of getting a
sedition law invalidated, however flagrantly such a law may violate their givil

rights.

Then, Sir, the expression 'in the interests of general public’ is also very wide and
will enable the legislative and the executive author ity to act in their own way.
"Very rightly, Sir, Shri 8. K. Vaze of the Servafits of India Society while criticis ing
this article has pointed out that if the mala fides of Government are not proved--
and they certainly cannot be proved--then the Supreme Court will have no
alternative but to uphold the restrictive legislation. The Draft Constitution further
.empowers the President, Sir,to issue proclamations of emergency whenever he

7
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thinks that the security of India is in danger'or is threatened by an apprehension of
war or domestic violence. The President under such circumstances has the power

" o suspend civil liberty.

Now, Sir, to suspend civil liberties is tantamount to a declaration of martial law.
Even.in the United States, civil liberties are never suspended. What is suspended
there, in cases of invasion or rebellion, is only the habcas corpus writ. Though
dividual freedom is secured in this article,it is at the same time restricted by the
will of the legislature and the executive which has powers to issue ordinances |
between the sessions of the legislature almost freely, unrestricted by any
constitutional provision Fundamental rights, therefore, ought to be placed
absolutely outs de the jurisdiction, not only of the legislature but also of the
executive. The Honourable Dr. Ambedkar, Sir,while justifying the limitations on
cMes, has maintained that what the Drafting Committee has done is that,
{fetead of formulating civil liberties in absolute terms and depending on the aid of
the Supreme Court to invent the doctrine or theory of police powers, they have
permitted the State to limit civil jiberties directly. Now,if we carefully study the
Law of Police Powers in fhe United States, it will be clearly seen that the -
limitations embodied in the Draft Constitution are far wider than those provided in
the United States. Under the Draft Constitutionthe Law of Sedition, the Official
Secrets Act and many other laws of a repressive character will remain intact just as
they are. If full civil libertigs subject to Police Pgweré,are to be allowed to the
people of this country, all laws of a repressive character including the Law of
Sedition will have either to go or to be altered radically and part of the Official
Secrets Act will also have to go: T therefore submit that this article should be
radically altered and substituted by -

the addenda I have suggested. I hope, Sir,the House will seriously consider this
proposal of mine. If whatever fundamental rights we get from this Draft
Constitution are tempered here and there and if full civil liberties are not allowed
to the people, then I submit, Sir,that the boon of fundamental rights is still beyond
our reach and the making of this Constitution will prove to be of little value to this
eouniry.

Mt Vice-President: Do I understand that amendment No.441 will not be moved? 1
shall not allow any discuss on but I shall put it to vote. Do I understand that the
maver does not intend to move this amendment.”

(Amendment 441 was not moved.)
(Amendments No. 413 and No. 414 were not moved.)

Mr. Vice-President: Amendments Nos. 415 and 418. They are the same. 1 will
allow amendment No. 415 to be moved. It stands in the names of Pandit Lakshmi
. Kanta Maitra and others, including Mr. Kamath.
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these freedoms are guaranteed. That is 10 say, any exception which is made, unless
justified by the spirit of the Constitution,the Constitution as a whole and every part
of it included, would be a violation of the freedoms guaranteed hereby.

For instance, sub-clause (5) uses such a wide expression as to make anything come
within the scope of the exception, and suffice to deny the practical operation of the
freedoms that by one big clause you ar¢ suppésed to guarantee. I, therefore, think
that it is necessary t0 make the substitution I have suggested in this article, that the
words "this Constitution and the faws there under or in accord there with at any
time in force" may be substituted for the words "the other provisions of this article”
and after the words "all citizens shall have” the words "and are guaranteed” be
added. I hope the amendment will prove acceptable to the House.
|

M. Vice-President: Amendment Nos. 417 and 418 are of similar import. I can
allgw No. 417 to be moved. This amendment stands in the name of Mr. Lari.

An Honourable Member: He is not in the House.

Mr. Vice-President: Then amendment No. 418 which stands in the name of Shri
Mukut Behari Lal Bhargava.

The amendment was not moved.

Mz. Vice-President: Amendment Nos. 420, 421, and 424 are of similar import and
I suggest that the House should consider them together. I suggest that amendment
No. 421 be moved. This stands in the name of Prof. X. T. Shah.

Prof. K. T..Shah: Mr. Vice-President, Sir, T beg to move:

"That'in sub-clause (a) of clause (1) of article 13,after the word ‘expression’; the
words “of thought and worship; of press and publication;' be added.”

5o that the article as amended would read:

- "Subject to the other provisions of this article, ail

1

citizens shall have the right--

(a) to freedom of speech and expression; of thought and worship; of press and
publication;”

In submitting this amendment, I must confess 1o a feeling of amazement at the

~omission whether it is by oversight or deliberate. | do not know of these very

essential and important items in what are known as Civil Liberties. The clause
. . P

contents itself merely with the freedom of speech and of expression. | do not know

- what typeof freedom of speech the drafisman had in mind when he adds to it the
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freedom of expression separately. | thought that speech and expression would run
more or less paraliel t_ogethcr: Perhaps "expression” may be a wider term, including,

also expression by picterial oF other similar artistic devices which do not consist
merely in words of in speech.

Allowing that is the interpretation, or that is-the justification for adding this word
rexpression”, | still do not see why freedom of worship should have been excluded.
'] am not particularly 2 very worshipful man myself. Certainly I do net indulge in
any overt acts of worship 0r adoration.But I think a vast major ity of people feel
the need and indulge in acts of worship, which may ofien be curtailed or be refused
or in other words be denied unless the Constitution makes it expressly clear that
those also will be included. All battles of religion have been fought--and it must be
very well known to the draftsman that they are going on even now--in connection
with the right of free worship. The United States itself owes its very origin to the
denial of freedom of worship in their original home to the Fathers of the present
Tjnion some 300 odd years ago.That is why in most modern constitutions, the
freedom of worship finds a very clear mention. 1 certainly feel therefore that this
omission 15 very surpris ing, to say the least. Unless the Drafting Committee is ina
position 0 explain rationally, is in a position to explain effectively why this 13
omitted, I for one would feel that our Constitution 1s lacking and will remain
lacking in a most essential item of Civil Liberties if this item is omitted.

The same or even a more sorceful logic applies to the other "freedom of the press,
and freedom of publication."The freedom of the press, as is very well known, is
one of the items round which the greatest, the bitterest of constitutional struggles
have been waged in all constitutions and in all countries where liberal constitutions
prevail. They have been attained at considerable sacrifice and suffering. They have
now been achieved and enshrined in those countries. Where there 1§ no written
constitution, they are in the well established conventions or judicial decisions. In
those which have written constitutions, they have been expressly included as the

freedom of the press.

Speaking from memcry, 1 am open t0 corvection, although 1 think it would not be
'nhecessary, even the United MattonsCharter gives good prominence and special
mention of freedom of the press. Why our drafismen have omitted that, 1 find
_ lgeyond me even to imagine. | dare say they must have very g0o0d reasons why the
freedom of the press has not found specific mention 1 their draft. But, unless and
-until they give the reascns and explain why it has ween omitted, 1 feel that an

- amendment of the kind I am proposing is very necessary.

The Press may be liable to abuse; I feel there may have been instances where the
press has gone, al least in the mind of the established author iy, beyond its
. legitimate limits. But any curtailment of the liberty of the press 1s,as One of the
present Ministers, who was then a former non-official member, called, a "black
.Act," .1 the last but, onesession of the legislature when there was an attempt
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Order, order. The Maulana Sahib is perfectly within hisrights if he wants 0 speak.
[ am sorry, Maulana Sahib, toask you to go back to-your seat It is regreftable to
greetan old Member of this House in this fashion.

M. Moliammed Ismail Sahib (Madrés: Muslim): Sir, Imove:

"That after sub-clause (g) of clause (1) of article 13,the following new sub-clause
be added:-- '

*(n) to follow the persénal- law of the group or community to which he belongs or
professes to belong. |

(i) to personal liberty and to be tried by a competent court of law 1n case such.
liberty is curtailed'.” ‘

Shri C. Subramaniam (Madras: General): On a point oforder, Sir, the House has
already passed an article i the Part on directive principles that there should be a
uniform civil code. Here the Honourable Member wants 10 move thateverybody
should have the liberty to follow-the personal law of the group or community to
which he belongs or professes o belong. This is going contrary to the article which
hasalready been passed. We have already decided that as far aspossible personal
law should come under a uniform civil codeand this amendment is against the
principle of that article.

As regards the other part of the amendment, it shouldbe discussed when we takeoup -
article 15. i i '

Mr. Vice-President: It is no- point of erder. Mr Mohammed Ismail Sahib may
* continue his speech.

" Mr. Mohammed Jsmail Sahib: It is really true that Imade a similar proposal when
the directive principles wereunder discussion. 1 made it clear that this question
ofpersonal law ought really to come under the chapterFundamental Rights and 1
also said that T shall, when theopportunity came, move this amendment at the

proper time.

Person law is part of the religion of 2 community orsection of people which

_ professes this law., Anything whichinterferes with personal law will be taken by
that communityand also by the general public, who will judge this questionwith

. 'some commonsense, as a matter of interference withreligion. Mr. Munshi while

speaking on the subjectpreviously said that this had nothing to do with religionand

he asked what this had to do with religion. He as anillustrious and eminent lawyer

ought t6 know that thisquestion of personal law i entirely based upon religion. It is

nothing if it is not religious. But if he says that areligion should not deal with such

things, then that isanother matter. It is a question of difference of opinion asto what

-,



a religion should do or should not. People differand people holding different views
on this matter musttolerate 'the other view. There are religions which
omitaltogether to deal with the question of personal law and there are other
religiong like Hinduism and Islam which dealwith personal law. Therefore I say
that people ought to begiven liberty of following their personal law.

jt was also stated by Dr. Ambedkar on the floor of this House that the question of
following personal law was notimmutable. There were, as a matter of fact, sections
ofMusliins who do not follow the personal law prescribed bylslam, but that is a
different matter. It is not reasonableto say that simply because 2 section of people
do not wantto follow a certain law of a certain religion or a certainpart of that
religion that other people alse should notfollow the law and that sections of people
_ should becompelled not*10 follow that part of the religion whichcertain other
sections of the same community are notfollowing.

1

That is not really reasonable, Sir, and it is reallyimmutable to the people who
follow this law and thisreligion, because people, as they understand it, have notgot
the right to change their religion as they please. Theremay be people who
contravene their own religion, but fhat isa different matter and we cannot compel
others also to contravene their tcligion. Here the question of personal lawaffects
only the people who follow this law. There Is nocompulsion exercised thereby on
the general community or thegeneral public. This House will remember that on
anotherquestion, which 1s really a religious question--I mean thequestion of cow-
slaughter--an obligation has been placedupon other communities than the one
which considers theprohibition of cow-slaughter as a religious matter. Butthen, Sir,
respecting the views and feelings of our friends.the minor ity communities who
have got the right andprivilege of slaughtering and eating the flesh of cows have
agreed to the proposal put before the House, though that isgoing beyond affecting
one particular community alone. Here,Sir, observance of personal law is confined
‘only to the particular communities which are following these personal laws. There
is no question of compelling any other community at all.
Pandit Thakut Dass Bhargava (Bast Punjab: Gengral): Is the honourable Member
aware of the restrictions of cow-slaughter in Pakistan?

Mr. Vice-Pre.sid ent: Will the hondurable Member kindly address the Chair."

Mr. Mohammed Ismail Sahib: I cannot hear him properly.I do not know what my
. friend is trying to say.

Mr. Vice-President; Do not pay any attention to that. Will the Honourable Member
- continue?

 Pandit Thakur Dass Bhargava: T was enquiring of thehonourable Gentleman if he
. knows that there is a restrictionon cow-slaughter in Pakistan, in Afghanistan and in
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manyMuhammadan countries. In India also the Muhammadan kingsplaced such a
restriction, :

Mr. Mohammed Ismail Sahib: They might have or not havemade 2 provision of
that sort. My point-is that this is aquestion which affects a particular community,
but becausethat community wanted to prevent that slaughter the othercommunity,
which need not prohibit that slaughte” has agreedto that proposal. But with regard
to personal law, itconcerns a particular community which is following aparticular

set of personal laws and there IS N0 question ofcompelling other people to follow
that law and it is thequestion of the freedom of the minor ity or the major itypeople
to follow their own personal law. As a matter offact, 1 know there are an .
innumerable number of Hindus whothink that interference with the personal law is
interference with their religion. I know, Sir, that theyhave submitted a monster
petition to the author ities or to the people who can have any say in the matter.
Therefore it is not only Muslims but also Hindus who think that this is areligious
question and that it should not be interferedwith. The personal law of one
community does not affect theothey communities. Therefore, Sir, what I urge is
that thefreedom of following the personal law ought to be given toeach community
and it will not interfere with the rights of any other community.

Again, Mr. Munshi stated that Muslim countries likeEgypt or Turkey have not any
provision of this sort. Sir, T want to remind him that Turkey is under a treaty
obligation.Under that treaty it is guaranteed that the non-Muslimminor ities are
entitled to have questions of family Jaw andpersonal status regulated in accordance
with their usage. That is the obligation under which Turkey has been placedand that
is obtaining in Turkey now,

Then aéain with regard to Egypt, no such question ofpersonal law arose in that
coﬁntry. But what is to be notedis that whatever the minor ities in that country
wanted hasbeen granted to them: in fact more than what they wanted hasbeen
granted. And if personal law had also been a matter inwhich they wanted certain
privileges, that would also havebeen granted.

Then there are other countries.‘YugosIavia hds agreedto give this privilege to the
Muslims in following theirfamily law and personal law.

Therefdre, what I am asking for is not a matter whichis peculiar to myself or to the
minor ity community in thiscountry. It is a thing, Sir, well understood in other
partsof the world also.

Sir, I also mqve:
"That after clause (6) of article 13, the following newclauses be

added: -
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*(7) Nothing in the clauszs (2) to (6) of this articleshall affect the right guaranteed
under sub-clause (h) ofclause {1) of this article'." '

This is consequential. The personal law is presumed to be guaranteed by the

“previous amendment, that is the newsub-clause (h) to clause (1) of article 13, and

this clause(7) seeks to preclude any interference with the question ofpersonal law
as a result of clauses (2) to (6). s

+ Then coming to the new clause (i), it reads thus:

"to personal liberty and to be tried by a competentcourt of law in case such liberty
is curtailed.”

This has nothing to do with the minor ity or the major ity. It concerns itself with
the right of everycitizen. Personal liberty is the_core of the whole freedom.It is the
basis upon which the freedom of the land must bebuilt: But here, Sir, in this bulky
Constitution thisquestion of personal liberty is left almost as an orphan.Only one
mention is made of personal liberty, i.e., inarticle 15 and it is left there, it is left to

‘be taken careof by ‘procedure established by law'. T do not hefe enterinio the
..conitroversy whether it should* be "by due process oflaw’, or "by procedure

establis:h‘ed by law". But what ] wantto say is that only a mention has been made in
the Constitution with regard to personal liberty. But personal liberty is the most
fundamental of the fundamental rights and it ought not to be dealt with insuch a
cursory manner, as it has been done in the Constitution.

I request your permission to read a quotation toillustrate how the Constitutions of
other countries havedealt with this all-important question of personal liberty.

‘Much smaller countries than India have taken a moreserious and, if | may say so, a
sacred view of thisquestion. The Polish Constitution says, among other things:'If in
any case the judicial order cannot be producedimmediately’--(it is only on a
judicial order that a man'sliberty can be curtailed)--'it must be transmitted within
48hours of the arrest stating the reasons for the arrest.Persons who have been
arrested and to whom the reasons for the arrest have not been communicated
within 48 hours, inwriting over the signature of judicial author ities, shall
beimmediately restored to liberty.'

"The laws prescribe the means of compulsion which maybe employed by the
administrative author ity to secure thecarrying out of their order."

Then again, the same Constitution says; "No law maydeprive a citizen, who is the
victim of injustice or wrong,of judicial means.of redress."

Sir, another State, viz., Yugoslavia, in regard to thismatter goes even further. 1t has
provided:
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"A man after lys?%fiip.?}l;:;&:‘d ¢t the reasons for thearrest or detention has got the

Shri C. Subramaniam: Questions of personal liberty comeonly under article 15.
They-are irrelevant under thisarticle. It is article 15 that deals with personal liberty
thus: "No person shall be deprived of his life or personal liberty except according
to procedure established by law,nor shall any person be denied equality before the
law orthe equal protection of the laws within the territory ofIndia." Therefore what
is the use of discussing the questionof personal liberty under article 13?

Mr. Mohammed Ismail Sahib: I have already referred tothis point. Of course it is
mentioned there. But to say thatbecause it is mentioned there it is necessary that
thematter should be discussed only there is not correct. I amof the view that this
subject is more appropriately broughtunder article |3 which speaks of the various
freedoms of thecitizen. Of these freedoms, this is the most important. Therefore
there is nothing wrong in my saying that this all-important question must be
brought under article 13. Withthat view 1 have tabled this amendment and 1 am
speaking onthis amendment.

Sir, my amendment, which I have moved with yourpermission, says that the citizen
shall be guaranteed  hispersonal liberty. As. I was saying, the Constitution
of Yugoslavia has provided: "No person may be placed underarrest for any crime or
offence whatever save by order of - S

dacompetent author ity given in wnriting stating the charge.This order must be
communicated to the person atrested atthe time of arrest or within 24 hours of the
arrest. Anappeal against the order for arrest may be lodged in theCompetent Court
within three days. If no appeal has beenlodged.--(this is important)-- within this
period, thepolice author ities must as a matter of course communicatethe order to
the competent court within 24 hours following.The court shall be bound to confirm
or annul the arrestwithin 2 days of the communication of the order and itsdecision
shall be given effect forthwith. Public officialswho infringe this provision shall be
punished for illegaldeprivaticn of liberty™.

Sir, ours is a bulky Constitution. Our friendscongratulated themselves in having

produced the bulkiestConstitution in the world. And this Constitution from whichl ~
read out an extract just now contains only 12 articles. It is a much smaller
Constitution than ours and yet in thematter of personal liberty it has made such an

elaborate provision as that Imentioned. This bulky Constitution of ours does not

findmore than a few words where this all important question of personal liberty is .
‘concerned. '

Now, Sir, there are various Public Safety Acts enactedand enforced in the various
provinces of the country. Here,personal liberty as it stands is almost a mockery
ofpersonal liberty. A man is being arrested at the will andpleasure of the executive.

+
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He is put in prison and he doesnot even know for what he has been imprisoned or
for whatcharge he has been detained. Even where the law puts theobligation on the
Government to reveal to him the reasonsfor which he has been detained, the
executive takes its owntime,to do so. There are cases in which the
personsconcerned were not informed of the charge for weeks andmonths and when
the charges were communicated, many of themwere found to be of such a nature
that they could not standbefore a court of law for a minute. No right has been
givento a detenu or a person arrested or detained to test thevalidity of the order
before a court of law. This kind ofadministration of law was not known even under

foreign rule,that is, under Brit ish rule.

Now, Sir, another contention is being indulged m, andthat is that it was different
when the Brit isher, theforeigner was in the country and that now its is our
ownrule. True, but that does not mean that we can deal withliberty of the citizens

‘as we please. Bureaucracy isbureaucracy, whether it is under foreign rule or self-

rule.Power corrupts people not only under foreign rule, but alsounder self-
government. Therefore, Sir, the citizen must beprotected against the vagaries of the
executive in a verycareful manner as other self-governing countries have done.In
almost every country in the world, they have madeelaborate provision for
protecting the personal liberty- of the citizen. Why should India alone be an
exception,'] donot understand, Therefore, the framers of the Constitution,l hope,
will reconsider this question and make suitableprovisions for the protection of the

liberty of the person.
'Eg '

.. -.. ) . T, . = .
Sir, 1n this ampﬁdment‘ of mine 1 have not goneelaborately into the question of
personal liberty. I onlywant the citizen concerned to be given the right of goingto,

and. being tried by, a court of law, if his personal liberty is curtailed. That one
precious right [ want to begiven to every citizen of India.

May I also, Sir, move the other consequentialamendments included in amendment

No 502. T have moved onlythe one on page 53 of the List of Amendments, namely .

newsub-clause (7). That relates to persona! law. May | move nowthe other portion
of the amendment relating to new clauses(8) and (9) on page 54 of the List?

Mr. Vice-President: The Honourable Member may do so,but without making a
speech.

Mr. Mohammed Ismail Sahib: Sir, I move that thefoliowing new clauses be added:

"(8) Nothing in clauses (2) fo (6) shall affect theright guaranteed under sub-clause

(i) of clause (1) of thisarticle.

(9) No existing law shall operate after thecommencement of this

-y



Constltutlon so far as the same affectsadversely the right guaranteed under sub-
clause (1) ofclause (1) of this article and no law shall be passed by theParliament or

any State- which may adversely affect the rightguaranteed under sub-clause (i) of
clause (1) of thisarticle.”

These are only consequential amendments.

Mr. Vice-President: We shall now go on to amendmentsNos. 442, 499, the second
part of 443, 468 and 501. Theseare all of similar import. 1 hold that the only
twoamendments which can be moved under the new regulations areamendments
Nos. 442 and 499. The others will be voted on.

Shri M. Ananthasayanam Ayyangar (Madras: General): Allthese relate to free
choice in the election ofrepresentatives. In a sense this is a new subject and may
onthat account be held over for consideration,

fkdr. Vice-President: What about 499?
Pandit Thakur Dass Bhargava: That aiso relates to thesame subject.
Mr. Vice-President: The whole group will be held overfor consideration.

(Amendment No. 444 was not moved.)
Mr. Vice-President: Amendment No. 445,

Prof. K. T. Shah: Mr. Vice-President, Sir, | beg to move:

et bt e e by 21

"That the following new clause be added after clause(1) of article 13

‘Liberty of the person is guaranteed. No person shallbe deprived of his life, nor be
arrested or detained incustody, or imprisoned, except according to due process
oflaw, nor shall any personbe denied equality before the lawor equal protection of
the laws within the territory offndia."

Sir, this again is of the same species of amendments which Jam trying my best to
place before the House, that is to say,the enunciation and incorporation of those
elementaryprinciples of modem liberal constitutions in which it is apity our -
Constitution seems deliberately to be Jacking. Theliberty of the person, ever since
thc consciousness of civil liberties, has come upon the people has been the
instance other than this has the power ofautocracy wanted to assert itself against
the just claims of the individual to be respected in regard to his personal freedom.
The liberty of the person to fight against anyarbitrary arrest or detention, without
due prqcess of law,has been the basis of English constitutional growth, andalso of
the French Constitution that was born after theRevolution. The autocrat, the



despot, has always wished,whenever he was bankrupt of any other argument, just
to shutup those who did not agree with him. It was, therefore, thatany time the
slightest difference of opinion was expressed,the slightest inconvenience or
embarrassment was likely to be caused by any individual, the only course open to
thosewho wanted to exercise autocratic power was to imprison orarrest or detain
such a person without charge or trial. Ithas been in fact in many modern
constitutions among the mostcardinal articles that the liberty of the person shall
besacred, shall be guaranteed by the Constitution. We arecovering new ground and
should not omit to incorporate inour Constitution those items which in my opinion
ought to besacrosanct, which would never lose anything by repetition,and which
Would also add to our moral stature.

This Constitution, Sir, was drafted at a time whenpeople were going through
extraordinary stress and strain.The tragic happenings of some twelve or fourteen
months agowere no doubt responsible for influencing those who draftedthis
Constitution to feel that in the then prevailing goodsit was necessary to restrict
somehow the freedom of theindividual. Therefore it is that the freedom of
theindividual, the sacredness and sanctity of personal liberty has been soft-pedalled
in this Constitution. But now afteran interval of fourteen months. I would suggest

to. this House that these sad memories should be left to the limbowhere they

deserve to remain. We have had no doubt theunfortunate experiences in which
individuals moved bywhatever sentiments had tried to exert violence and do | injury
to their fellows which no civilised State can put upwith. It was therefore at the time
necessary that suchindividuals should be apprehended 1mmed1ately. Inemergencies
like this, in cases like this, if you wait forperforming the due processes of law, if
you wait forreference to a magistrate for the issue of a proper warrantor
compliance with all the'other formalities of legalprocedure to be fulfilled, it is
possible that the ends ofjustice may not be served, it is possible that
themaintenance of law and justice may be endangered. But, Sir,] venture to submit
to this House that was anextraordinarily abnormal situation which we hope will

-notrecur. Constitution should be framed, not for these abnormalsituations, but

normal situations and for reasonable peoplewho it must be presumed will be
normally law-abiding and notthrow themselves entirely to the mercy of these
goondas. Weare making a constitution, Sir, for such types of people andnot for
those exceptions, the few who might have temporarilylost the possession of their
senses, and who therefore maybe dealt with by extracrdinary procedure.

We have in this Constitution as we have in many otherConstitutions provisions
relating to a state of emergencywhere the normal Constitution is suspended. ] am
not at allenamoured of these extraordinary exceptions to the workingof
constitutions; but even I might conceive that in momentsof emergency it may be
necessary, however regrettable it maybe, to suspend constitutional liberties for the
time being But we must not, when framing a constitution, always assumethat this is
a state of emergency, and therefore omit tomention such fundamental things as

civil liberties. ‘
D — """"Nq_.._‘*‘ - ]
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I, therefore, want to mention categoricaily in this Constitution that the liberty of the
person shall berespected, shall be guaranteed by law, and that no person shall be
arrested, detained or imprisoned without due process of law. That process it is for
you to provide. That process it is for laws made under this Constitution to lay
- down. And if and in so far as that process is fulfilled, there is no reason to fear that
any ebuse of such individual liberty will take place. Why then deny it, why then
omit themention, of personal liberty that has all along been the markof civilised
democratic constitutions against the autocraticmight of unreasoning despots? I am
afraid, looking at thefate of most of my amendments, that I may perhaps be
hurlingmyself against a blank wall. But I will not prejudice myhearers and
certainly not the draftsmen by assuming thatthey are unreasoning until they prove
that they are guiltyof utterly unreasoning opposition.

Mr. Vice-President: Amendments Nos. 446, 447 and 448.These are all of similar
import. Amendment No. 448 may be moved, It stands in the joint names of
Shrimati Renuka Ray,Dr. Keskar, Shri Satish Chandra and Shri Mohanlal Gautam,

(Amendments Nos. 448 and 446 were not moved.)

Mahboob Ali Baig Sahib Bahadur: (Madras: Muslim): Sir,there is another
amendment in my name, amendment No. 451:that is for the deletion of clauses (2),

(3), (4, (5), and(6).

Mr. Vice-President: That comes under another groupwhich will be dealt with
hereafter. |

Mahboob Ali Baig Sahib Bahadur: Then, alternatively, Ishall move amendment
No. 447, Sir, I move:

“That clauses (2) to (6) of article 13 be deleted and the following proviso be added
to clause (1):

"Provided, however that no citizen in the exercise of the said right, shall endanger
the security of the State,promote ill-will between the communities or do anything
todisturb peace and tranquillity in the country.”

Mr. Vice-President, Sir, to me it looks as if thefundamenta] rights are listed in
clause (1) only to bedeprived of under clauses (2) to (6), for in the firstplace, these
fundamental rights are subject to the existinglaws. If in the past the Jaws in force,
the law-less laws asl would call them, the repressive laws, laws which wereenacted ‘
for depriving the citizens of their human rights, If they have deprived the citizens
of these rights under theprovisions under clauses (2) to (6), they will continue todo
50.-The laws that I might refer to as such are theCriminal Law
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Thursday, the 2nd December 1948

The Constituent Assembly of India met in the Constitution Hall, New Delhi,
at Half Past Nine of the Clock, Mr. Vice-President (Dr. H. C. Mookherjee,
in the Chair. '

Mr. Vice-President (Dr. H. C. Mookherjee): We shall resume discussion of .
Article 13, ' o .
- 1should like to know the views of the House as to the way we should deal
with the following amendments--we postponed consideration of these
amendments yesterday:

. Amendments No. 4.42, No. 499, second part of No. 443 No. 468 and No.
S01. '

Shri M. Ananthasayanam Ayyangar (Madras; General): MaylI suggest that in

as much as these relate to the free choice of vote and some other matters -
which are not already prescribed in article 13, these may stand over and be

allowed to be moved as a separate clause later on in the Fundamental

Rights, and that we need not delay the passing of article 13, amendments

with respect to which have already been'moved, and the discussion may

start?

Mr, V icc-l"rcsidcnt: Is that the view of the House?

Honourable Members: Yes, yes.

Mr. Vice-President: Then we shall proceed with the general discussion of

- the article. A large number of honourable Members desire to speak on this
article. Therefore, with the permission of the House, [ would like to lmit the
duration of the speeches to ten minutes each ordinarily. 1 shall extend the
time wherever I consider necessary. Have I the permission of the House to

Afix this time-limit?

Honourable Members: Yes,

~ Shri H. V. Kamath (C. P. and Berar: General): On a point of order, Sir, Two
amendments have been held over. Uniess they are moved, how can general
discussion on the article as a whole go on?

Mr. Vice-President: What are those amendments please?
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-Shri H. V. Kamath: No. 499 and No. 442. 5

Mr. Vice-President: They will form part of 2 new clause.

SardisBhopinder Singh Man(East Punjab: Sikh): *[Mr.Vice-President, I
regard freedom of speech and expression as the very life of civil liberty, and
I'regard it as fundamental. For the public in general, and for the minor ities
in particular, [ attach great importance to association and to free speech. It is
through them that we can make our voice felt by the Government, and can
stop the injustice that might.be done to us. For attaining these rights the

- country had to make so many struggles, and after a grim battle succeeded in

* [] Translation of Hindustani speech.

getting these rights recognised. But now, when the time for their
enforcement has come, the Government feels hesitant;what was deemed as
undersirable then is now being paraded as desirable. What 15 being given by
one hand is being taken away by the other. Every clause is being hemmed in
by so many provisos.

To apply the existing law in spite of change conditions really amounts to

trifling with the freedom of speéch and expression. From the very beginning

_ we have stood "zjgainst the existing laws, but now you are tmposing them on
us. You want to continue the old order so that there should be no

- opportunity of a trial, of putting up defence and of an appeal. If a meeting is
held, then for breaking it up lathis may be used, and people may be put into
Jail without trial; their organisations may be banned and declared illegal. We
do not like this shape of things. If you want to perpetuate all that, then I
would like to say that by imposing all these restrictions you are doing a
great injustice. There are a few rights to which I attach very great
importance. You have included them in the articles relating to directive
principles of State policy, and so we cannot go to a Court of law for their
enforcement. You arediluting these ri ghts with the result that nothing solid
remains.

Mr. Vice-President, I want that these rights should not be restricted s0 much
- and all opposition that is peaceful and not seditious should get full
opportunity, because opposition is a vital part of every democratic
Government.To my mind, suppression of lawful and peaceful opposition
mearns ’

H

- heading towards fascisr‘n.]
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~ Seth Govind Das (C. P. and Berar: General): *[Mr. Vice-President, article

13 is the most important of all the articles concernang Fundamental Rights. -
The rights that have been granted to us by these articles are all very
important. Yesterday Shri Damodar Swarup Séth and Shri K.T.Shah moved
their amendménts in this House. The purporse of the amendments s that the
rights which have been given,to us with one hand are being taken away by
the other hand. This may be true to some extent but if we consider the
present national and international situation as also the fact that we have
achieved freedom only recently and our government is in its infancy, we
shall have to admit that it was necessary for the government to retain the
rights it has done after granting these fundamental rights. We should see
what is happening in our neighbouring country, Burma. We should also
keep in view what is happening in another great country of Asia--] mean
war-torn China. In view of what is happening in our nei ghbouring countries
and of the situation in our own country, we should consider how necessary it

1s that the-Gevernment should continue to have (hese powers.

. -1 would have myself preferred that these rights were granted to our people

without the restrictions that have been imposed. But the conditions in our
country do net permit this being done. ¥ deem it necessary to submit my
views in respect to some of the rights. I find that the first sub-clause refers to

. freedom of speech and expression. The restriction imposed later on in respect

of the extent of this right, contains the word 'sedition’. An amendment has
been moved here in regard to that. It is 2 matter of great pleasure that it
seeks the deletion of the word ‘sedition".] woild like to recall to the mind of*
honourable Members of the first occasion when section 124 A was included
in theIndian Penal Code. I believe they remember that this section was
specially framed for securing the conviction of Lokamanya Bal Gangadhar
Tilak. Since then, many of us have been convicted under this section. In this
connection many things that happened to me come to my mind. [ belong to a
family which was renowned in the Central Provinces for its loyalty. We had
atradition of being | '

*[] Translation of Hindustani speech.

 granted titles. My grandfather held the title of Raja and my uncle that of

Diwan Bahadur and my father too that of Diwan Bahadur. I am very glad
that titles will no more be granted in this country. In spite of belenging to
sucht a family I was prosecuted under section 124 A and that also for an

interesting thing. My great grandfather had been awarded a gold waist-band

inlaid with diamonds. The Brit ish Government awarded it to him for
helping it in 1857 and the words "In recognition of his services during the
"Mutiny in 1857" were engraved on it. In the course of my speech during the
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Satyagraha movement of 1930, I said that my great-grandfather got this
waist-band for helping the alien government and that he had committed a sin
by doing so and that T wanted to have engraved on it that the sin commiitted
by my great-grandfather in helping to keep such a government in existence
had been expiated by the great-grandsen by seeking to uproot it. For this 1
was prosccuted undersection 124 A and sentenced to two years' rigorous
fmprisonment. I mean to say that there must be many Members of this
House who must have been sentenced under this article to undergo long
periods of imprisonment. It is a matter of pleasure that we will now have
freedom of speech and expression under this sub-clause and the word
'sedition' is also going to disappear.
' !
The next matter to which T would like to draw your attention is sub-clause
(b) of this article. The expression” to assemble peacefully without arms",
occurs in it. I want to draw your attention to the words "without arms” in
particular. I agree that we should have the ri ght of assembling in this way

. without arms only. We had accepted the creed of non-violence and through
it we havg

achieved freedom. It is true that in the present world situation weare
compelled to maintain armies. But I hold that the welfare of humanity can
be secured by means of non-violence alone. We should have a ri ght of
assembling but assembling without arms.

1 would also like to draw your attention to the two following sub-clauses and
these are sub-clauses (f) and (g)which run as follows: '

"to acquire, hold and dispose of property;" and

"to practise any profession or to carry on any occupation, trade or business."

- Speaking for myself I may say that just as | hold that humanity cannot

achieve its welfare except through non-violence so also I do believe that
there cannot be stable peace, unless and until privafe property is abolished. I
am not a socialist or a communist but at the same time [ hold that what the
big capitalists, traders, zamindars,talluqdars have to do to protect their
property does not allow of their enjoying true happiness. It is not true to say
that people lacking wealth alone are unhappy. They are no doubt unhappy
but in the present economy the rhoneyed are mote unhappy than the
moneyless, and this band of gold is today crushing the richman's neck. This
wealth has been in their possession for long and that is why they are anxious
to retain 1t. It 15 not for pleasure that they want to keep it. If they are forcibl y
deprived of their wealth, socialism or communism would not be established.

. The example of Russia bears testimony to it. Individual property was

expropriated there by force and the result has been that it could not be



CONSTITUENT ASSEMBLY OF INDIA DEBATES
"~ (PROCEEDINGS)- VOLUME VII™ "~

Menday, the 6th December 1948

The Constituent Assembly of India met in the Constitution Hall, New Delhi, at
Ten of the Clock, Mr. Vice-President (Dr. H. C, Mookherjee) in the Chair,

TAKING THE PLEDGE AND SIGNING THE hEGISTER
The following Member took the Pledgg-.and signed the Register: -~
Shri K. Chengalaraya Reddy (Mysore). ’
DRAFT CONSTITUTION-(Contd.)
Article19-(Contd) -

Mr. Vice-President (Dr. H. C. Mookherjee): We shall now resume discussion
on article 19,

Shri Lokanath Misra (Crissa: General): Sir, it has been repeated to our ears
that-ours is a secular State. I accepted this secularism in the sense that our State
shall remain unconcerned with religion, and I thought that the secular State of
partitioned India was the maximum of generosity of a Hindu dominated territory
for its non-Hindu population. I did not of course know what exactly this
secularism meant and how far the State intends to cover the life and manners of
our people. To my mind life cannot be compartmentalised and yet 1 reconciled
myself ta the new cry. :

The Honourable Pandit Jawaharlal Nehru (United Provinces: General):
Sir, are manuscripts allowed to be read in this House?

Mr. Vice-President: Ordinarily I do not aliow manuscripts to be read, but if a
Member feels that he cannot otherwise do fuli justice to the subject on hand, 1
allow him to read from his manuscript.

The Honourable Pandit Jawaharlal Nehru: May 1 know. what is the
subject?

Mr. Vice-President: Mr. Lokanath Misra is moving an amendment to article
19. T ask the indulgence of the House because Mr, Lokanath Misra represents a
particular)point of view which 1 hold should be given expression to in this House.

Shri Lokanath Misra: Gradually it seems to me that our 'Secular State' is a
slippery phrase, a device to by-pass the ancient culture of the land.

The absurdity of this position is now manifest in articles 19 to 22 of the Draft
Constitution. Do we really believe that religion can be divorced from life, or is it
our belief that in the midst of many religions we cannot decide which one to
accept? If religion is beyond the ken of our State, let us clearly say so and delete
all reference to rights relating to religion. If we find it necessary, let us be brave



Sir, with these words I support the amendment.

Shri H. V. Pataskar (Bombay: General): Mr, Vice-President, [ have come
forward only to take a few minutes of the House for supporting the amendment

No. 528 which wants to substitute "except according to procedure established by
law" by the words "without due process of law". Already the legal aspect of this
matter has been discussed at length in this House, but T want to place it before
the House from another point of view. We are, Sir, at the present moment in a
state which is going to be a democracy. Now, democracy implies party
Government and party Government, in our country, is rather new and we have
instances which lead us to think that the party machine at work is likely to
prescribe procedures which are going to lead to the nullification of the provisions
which we have made in the Fundamental Rights, which are being given to the
people. We know from experience that in certain provinces there are already
legislations which have been enacted and which prescribe certain procedures for
detention, which have come in for criticism by the public in a very vehement
manner. I therefore, submit, Sir, that it is very essential from the point of view of
the right of personal liberty, that the words "due process of law" should be
particularly there. With these words, Sir, I support the amendment and would not
like to regeat what has been said in favour of this amendment already.

Shri K. M. Munshi : Mr, Vi Vice-President, Sir, I want to support ame:ndment
NG, 528 which seeks to incorporate the words ° 'without due process.of law" m
substitutioin 6f tie words "except according to procedure established by law’.
my humble opinion, if the clause stood as it is, it would have no meaning at aII
because if the procedure prescribed by law were not followed by the courts, there
would be the appeal court in every case, to set things right. This clause would
only have rneanmg if the courts could examine not merely that the conviction has
been according to law or according to proper procedure, but that the procedure
as well as the substantive part of the law are such as would be proper and
justified by the circumstances of the case. We want to set up a democracy; the
House has said it over and over again; and the essence of democracy is that a
balance must be struck batween individual liberty on the one hand and social
contrel on the other, We must not forget that Zhe majority in a legislature is more
anxious to establish social control than to serve individual liberty. Some scheme
therefore must be devised to adjust the needs of individua! liberty and the
demands of social control. Eminent American constitutional fawyers are agreed on
the point that no better scheme could have been evalved to strike a balance
between the two. Of course, as the House knows, lawyers delight to disagree and
there is a certain volume of opinion against it in America, but as pointed out by
my honourable Friend, Mr. C. C. Shah, we have made drastic changes in the
American clause. The American clause says that no person shall be deprived of -
his life, liberty or property without due process of law. That clause created great
difficulties with regard to laws relating to property. That word has been omitted.
The word "liberty' was construed widely so as to cover liberty of contract and that
wortd figs been .qualified. This clause is now restricted to liberty of the persen, i
that |s, nobody can be convicted, sent to jailor be sentenced to death without due
process of law, That is the narrow meaning of this claube whlch is now sought to
be mcorporated by amendment No. 528

Now, the question we have to consider, I submit, is only this. What are the
implications of this " due process'? Due process' is now confined to personal
liberty. This clause, wotld enable the coutts to examine not only the procedural
part, the jurisdiction of the court, the jurisdiction of the legislature, but also the
stibstantive law. When & law_has been passed which entitles Government to take
away the pérsonal ||berty of an mduwdual the court wull consnder whether"the Iaw

_,_—_-
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which has been passed.is such as is required by the exigencies of the case, and,
therefare, as I said, the balance will be struck between individual libérty and the
social control. In the result, Governments will have to go to the court of law and

P P

justify why a particular measure infringing the personal liberty of the citizen has
been imposed. As a matter of fact, the fear that in America the ‘due process’
clause has upset legisiative measures, is not correct. 1 have not got the figures
here, but I remember to have read it some where in over 90 per cent of the cases
on the 'due process' clause which have gone to the American courts, action of the
fegislatures has been upheld. In such matters involving personal liberty
Governments had to go before the court and justify the need for passing the
legisiation under which the person complaining was convicted. In a democracy it
is necessary that there should be given an opportunity to the Governments to
vindicate the measures that they take. Apart from anything else, it is a whole
some thing that a Government is given an opportunity to justify its actien in a
court of law. ,

I know some honourable Members have got a feeling that in view of the
emergent conditions in this country this clause may lead to disastrous
consequences. With great respect 1 have not been able to agree with this view
(Interruption). Take even our Public Safety Acts in the provinces. In view of the
~ndition in the country they would certairily be upheld by the court of law and
..en if one out of several acts is not upheld, even then, 1 am sure, nothing is
going to happen. Human ingenuity supported by the legislature and assisted by
the able lawyers of each province will be sufficient to legislate in such a manner
that law and order could be maintained.

Therefore, my submission is that this clause is necessary for this purpese and
is not likely to be abused. We have, unfortunately, in this country legislatures
with large majorities, facing very severe problems, and naturally, there is a
tendency to pass legislation in a hurry which give sweeping powers to the
executive and the police. Now, there will be no deterrent if these legislations are
not examined by a court of law. For instance, I read-the other day that there is
going to be a legislation, or there is already & legislation, in one province in India
which denies to the accused the assistance of fawyer. How is that going to be
checked? In another province, I read that the certificate or report of an executive
authority--mind you it is not a Secretary of a Government, but a subordinate
executive--is conclusive evidence of a fact. This creates tremendous difficulties
for the accused and I think, as I have submitted, there must be some agency in a
democracy which strikes a balance between individual liberty and social contrel.

Our emergency at the moment has perhaps led us to forget that if we do not
give'that scope to individual liberty, and give it the protection of the courts, we
will create a tradition which will ultimately destroy even whatever little of
personal liberty which exists in this country. I therefore submit, Sir, that this
amendment should be accepted.

Shri Alladi Krishnaswami Ayyar (Madras: General): Mr. Vice-President, Sir,
the debate on this article reveals that there seems to be a leaning on the part of
a good number of members in this House in favour of the expression "due
process' being retained and not for substituting the expression ~procedure
established by law', which is the expression suggested by the Drafting Committee
in its last stage. I am using the words "in its last stage' because my honourable
Friend Mn. Munshi has taken the opposite view. '

Sir, at least in justification of the change suggested by the Drafting
Committee, 1 owe it to myself, tc my colleagues and the respected Chairman of
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the Drafting Committee, to say a few words, because, up to the last moment,
presumably, the House is open to conviction.

The expression 'due process' itself as interpreted by the English Judges
connoted merely the due course of legal proceedings according to the rules and
forms established for the protection of rights, and a fair trial in a court of justice
according to the modes of proceeding applicable to the case, Possibly, if the
expression has been understood according to its original content and according to

the interpretation of English Judges, there might be no difficulty at all. The
expression, however, as developed in the United States Supreme Court, has
acquired a different meaning and import in a long course of American judicial
decisions. Today, according to-Professor Will is, the expression means, what the
Supreme Court says what it means in any particular case. It is just possible,
some ardent democrats may have a greater faith in the judiciary than in the
conscious will expressed through the enactment of a popular legislature. Three
gentlemen or five gentlemen, sitting as a court of law, and stating what exactly is
due process, according to them in any particular case, after listening to long
discourses and arguments of briefed counsel on either side, may appeal to certain
democrats more than the expressed wishes of the legislature or the action of an
executive responsible to the legislature. In the development of the doctrine of
" “ue process’, the United States Supreme Court has not adopted a consistent

w at all and the decisions are conflicting. One decision very often reversed
another decision. I would challenge any member of the Bar with a deep
knowledge of the cases in the United States Supreme Court to say that there is
anything like uniformity in regard to the interpretation of " due process'. One has
only to take the index in the Law Reports Annctated Edition for fifteen years and
compare the detisions of one year with the decisions of another year and he will
come to the conclusion that it has no definite import. It all depended upon the
particular Judges that presided on the occasion. Justice Holmes tock a view
favourable to social control. There were other Judges of a Tory complexion who
took a strong view in favour cf individual liberty and private property. There is no
sort of uniformity at all in the decisions of the United States Supreme Court.

Some of my honourable Friends have spoken as if it merely applied to cases
of detention and imprisonment. The Minimum Wage Law or a Restraint on
Employment have in some cases been regarded as an invasion of personal liberty
and freedom, by the United States Supreme Court In its earlier decisions, the
theory being that it is an essential part of personal liberty that every person in
the world be she a woman, be he a child over fourteen years of age or be he a
labourer, has the right to enter into any contract he or she liked and it is not the

rovince of other people to interfere with that liberty. On that ground, in the
earlier decisions of the Supreme Court it has been held that the Minimum Wage
Laws are invalid as invading personal liberty. In recent times I quite realise, after
the New Dezl, the swing of the pendulum has been other way. Even there, there
has not been any consistency or any uniformity. I hope that if this amendment is
carried, in'the interpretation of this clause our Supreme Court will not follow
American precedence especially in the earlier stages but will mould the
interpretation t¢ suit the conditions of India and the progress and well-being of
the country. This clause may serve as a great handicap for all social legislation,
for the ultimate relationship between employer and lab our, for the protection of
children, and for the protection of women. It may prove fairly alright if only the
Judges move with the times and bring to bear their wisdom on particular issues.
But since the British days we have inherited a kind of faith in lawyers, legal
arguments, legal consultations and in courts; I, for my part, having flourished in
the law, have no quarre! with those people who bzlieve in the lawyer. In the
earlier stages of American history, iawyers ranged themselyes on the side of



great Trusts and Combines and in favour of Corporations who were in @ position
to fee them very well, sometimes in the name of persenal liberty, sometimes in
the name of protection of property. After all the word " personal liberty' has not
the same conteént and meaning as is imported into it by some of our friends who

naturally feel very seiisitive about people being detained without a proper trial. 1

equally feel it but that is not the meaning of personal liberty attributed by the
American Courts in the context of “due process’. I trust that the House will take
“into account the various; aspects of this question, the future progress of India, the
well-being and the security of the States, the necessity of maintaining a minimum
of liberty, the need for co-ordinating social control and personal liberty, before
coming to a decision. One thing also will have to be taken into account, viz., that
the security of the State is far from being so secure as we are imagining at
present, Take for example the normal detention cases. T may tell you as a lawyer,
1 am.against the man being detained without his being given an opportunity; but
an opportunity is not necessarily given in a court of law, as a result of argument,
as a result of evidence, as a result of examination or cross-examination, Today [
know in Madras a Special Committee has been appointed consisting of a Judge of
the High Court, the Advocate-General of Madras and another person to go into
the cases of detention and to find out whether there are proper materials or not.
Now all these cases might have to go to Courts of law and possibly it is a good

** g for lawyers. Though I am getting old T do not despair of taking part in those
_..1tests even in the future. '

“The support which the amendment has received reveals the great faith which
the Legislature and Constitution makers have in the Judiciary of the land. The
Drafting Committee in suggesting “procedure” for "due process of law" was
possibly guilty of being apprehensive of judicial vagaries in the moulding of law.
The Drafting Committee has made the suggestion and it is uitimately for the
House to come to the conclusion whether that is correct, taking into consideration’
the security of the State, the need for the liberty of the individual and the
harmony between the two. I am still open to conviction and if other arguments
are forthcoming 1 might be influenced to come to a different conclusion.

Mr. Z. H. Lari : Mr. Vice-President, the last speaker who has spoken on this
article has drawn the attention of the House to dangers to the State which are
likely to arise if the article as it stands is amended by the amendment No.528 or
530. I have not got that experience which the learned speaker has but with the
little ' knowledge of the working of the Legislatures during the last ten years, 1 can
say that it is necessary not only in the interest of individual liberty but in the
interest of proper working of legislatures that such a clause as due process of law
:lause should find a place in the Constitution. It is open to that speaker at the fag
end of his life as a lawyer to have a fling at the profession of law but I can say
that assistance of lawyers is absolutely essential to secure justice.

ShriAlladi Krishnaswami Ayyar: On a point of order. I had no fling at the
profession of law. ;

Mr. Z.-H. Lari: [ stand corrected.

1 feel that two things are necessary. We all know that the State, these days, is
all-powerful., Its coercive processes extend to the utmost fimits but still there is a .
phase of life which must be above the processes of Executive Government, and
that is individual liberty. In America no such word as ‘personal’ existed. There
the word liberty alone existed and possibly in that state of things, it was possible
to interpret it in such a way as to extend the scope of due process of law to other
spheres of life but when the word “personal liberty’ has been definitely inserted in
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the clause, I doubt whether-any Court which is conscious of the r2quirements of a
State as well-as conscious of the necessities of individual iiberty, will be so
uncharitable to the interést of the State as to interpret it in a way to thwart the
proper working of the State. My friend admitted that in the latter rulings in
America itself there has been a recognition of the necessities of the State and the
word has been interpreted in such a way as not to obstruct the proper working of
the State. My submission would be that in this land our Supreme Court will
recognise the limits of individual liberty as well as the necessities of the State

and interpret it in such a way as to ensure individual liberty of a man.

Pandit Thakur Dass Bhargava: The Drafting Committee also said so in their
note. ’

Mr. Z. H. Lari: My friend is right; and the only reason which was given by the
Drafting Committee of which the-honourable Speaker who preceded me was &
member also, was that the words " due process of law' is not specific and the
word as was used in the Japanese Constitution is more specific. No doubt the
words as they stand in the Japanese Constitution are specific because the
procedure is indicated and definitely 1aid down there. What is the essence of the
due process of law? I think they are two, First is, enquiry before you condemn a

1. And then there is judgment after trial. If any procedure which is adopted by
any legistature provides for the hearing of & person who is.suspected or is
accused, and then after a proper hearing, enables him to gét the benefit of a
judgment bdsed on that enquiry, my submission is, that the requirements of the
due process of law are complied with. And I would beg of the House to consider
whether in any country, however emergent and however unstable its conditions,
is it necessary or is it not necessary that every individual citizen should feel that
he will be heard before he is condemned, and that he will be dealt with in the
light of the' judgment based on the enquiries and not be subject to arbitrary
detention? The House will also remember that lately there was the question of
drafting human rights, and already such a draft has been prepared. And one of
the clauses therein is that nobody should be subjected to arbitrary detention.
Now, whatis the way to prevent arbitrary detention? If you have the words in
this clause, as they stand at present, namely, " procedure established by faw' it
means that the legislature is all-powerful and whatever procedure is deemed
proper under the circumstances will be binding upon the courts. But, Sir, there
are certain procedures vyhich are the inherent rights of man and the should not
be infringed upon by any legisiative Assembly. Men as well as assemblies, orfany
rmass of peaple are subject to passing emotions, and you will realise that in the
~resent state of things, particularly keeping in view the constitution that we are
_Jing to-have, namely, a parliamentary government, the legistature is controlled
by a Cabinet, which means by the executive. You have also the provisions about
having ordinarices which means that the cabinet--a body consisting of eight to
ten persons--decide upon a particular course of action, issue as an ordinance,
and, the legislature then has to approve of it, otherwise it would amount te a vote
of censure. Therefore the legislature in the last analysis means only the cabinet
or the executive and nothing but the executive, The question before us is whether
you are going to give such powers to the Executive which can infringe even the
elementary rights of a person, the elementary rights of personal liberty, or
whether you should not put certain checks on the executive which can be done
only if you accept the amendment which has been moved by a Congress
member, i.2., amendment No. 528. My amendment No. 530 is exactly similar.

My friend who spoke on the other side gave instances of legislation in the
British period, of rights which were curtailed, and of innocent persons jailed. But |
submit with all humility, that every legislature and every government is liable to

ST,
e



do such things which the British Government did. You cannot excuse excess of }
law simply because those excesses are committed by a popularly elected '
legistature. That is why there are two domains, one is the domain of individual

liberty, and the other domain is where the State comes in to requlate our life.

What do you leave to the State? You leave to the State everything except

personal fiberty. As to stability-of the State my submission would be that if there

are classes or communities which are prone to violence, there are sufficient

provisions in 'tlgis Constitution to deal with them--they are in article 13.There, the

State can come in and curtail the liberty of such persons, and even nullify their
activities. What can an individual do? If there are parties which have got
objectivés which run counter to the stability of the State, you have already got
enough provisions where-by the State can declare those bodies unlawful. But this
particular clause deals with a very small sphere of action, namely, personal
liberty. My submission is that our State is not so weak as to be subverted by the
activities of a particular individual, and mark that, that individual will not have the
liberty to do everything. He can be brought before a court. He can be judged in a
court of law; no doubt, he will have the assistance of counsel and the
Government will have the obligation to produce evidence against him. Does this
amount to curtailing the powers of the State? Does this amount to subverting the
State? Does it amount to annihilating the State? With all respect to the previous
- saker, [ feel he took a very uncharitable view of the gitizens of our State, and
K a still more uncharitable view of the strength of the State which will emerge
after the promulgation of the new Constitition. No doubt, we have to go by
realities. We have to take into consideration stern facts. But I may remind the
House of one thing. In America, this clause is accepted and is reproduced in the
Japanese Constitution. You know tha Americans have been responsible for
framing the Japanese Constitution. A constitution for a fascist country, a country
where individuals are prone to violence--they wanted to overthrow the peace of
the world--when they were drafting a constitution for such a country, composed
of such citizens, they laid down clauses 31, 32, 33 and 34 which say that nobody
shall be denied access to courts, nobody shall be arrested unless causes are
shown against him, and nobody shall be denied the privilege of the assistance of
counsel, May T say that if the framers of this fatest constitution, based on
experience and knowing the nature of the.people living in Japan, who are not a
- very peace-loving people as was demonstrated in the last war, have accepted
these provisions, that means that these provisions have stood the test of time
and have safeguarded the liberty of the individual and also guaranteed the
integrity of the state. There are two things by which we have to go. One is
experience of others. No doubt, every clause can be criticised in one way of
other. But we have to be guided by experience. Here i the experience of other
-guntries, and this has shown that the words * due process of law' can exist
without jeopardising the existence of the State. Secondly, we know that not only
here, but throughout the world every assembly is likely to misuse its power. Itis
bound to happen. Power corrupts. We should profit by the experience of other
countries and by what has been observed for centuries. Or should we go by
the Jpse dixit of X, Y, Z who says that there seems to be some germ of disruption
in this clause? My submission is that it is only making a bogey out of nothing. We
should not be led away by this bogey into accepting this clause. If this clause is
accepted, then the whoie Constitution becomes lifeless. The article, as it stands,
is lifeless and it makes also the whole Constitution lifetess. Unless you accept this
amendment, you would not earn the gratitude of future generations. Therefore,
Sir, 1 pray that this motion which has been supported by several members shouid
be accepted. '

. .With these words, Sir, I support the amendment.



Mr. Vice President: The House stands adjourned till 10 A.M. tomorrow.

The Constituent Assembly then adjourned till ten of the Clock on Tuesday the
7th December, 1948,

*[Tra nslation of Hindustani speech.}*



CONSTITUENT ASSEMBLY OF INDIA - VOLUME VII
|

Friday, the 10th December 1948

The Constituent Assembly of India met in the Constitution Hall, New Delhi,
. at Ten'of the Clock, Mr. Vice-President (Dr. H. C. Mookherjee) in the
‘Chair,

B. Pocker Sahib Bahadur (Madras: Muslim): Mr. Vice-Presidenf, Sir, may |
have your penmsswn to move that the House adjourn at one o'clock as to-
" day-Friday a3d the Muslim members have to attend their Jumma prayers?

Mr Vice-President (Dr. H. C. Mookherjee): We shalladjourn at one o'clock.
“That much of consideration will beshown to our Muslim brethren and I am
quite sure that the House agrees with me.

Honourable Members: Yes.

B. Packer Sahib Bahqdur: Thank you, Sir.

~Article 27-A

Mr. Vice-President: We shall consider Ame‘ndment No. 824to article 27-A:
(The amendment was not moved.)

‘M. Vice-President: Amendment No. 825 also in the name of Dr. Raghuvira.,
He is not in the House.

t

(Amendment No. 825 was not moved.)

Mr. Vice-President: Now we come to Part V. On page 1060f the printed list
of amendments, we have amendment No.1032 on the new articles 41--44 in
the name-or Shri GopalNarain. -

Prof. K. T. Shah (Bihar: General): Sir, may [ remind you that an amendment

of mine was held over--amendment No.1030--which involves a big

principle. By agreement it was held over with article 40-A. That is on page
105.

Mr. Vice-President: Yes, amendment No. 1030, Prof. K.T. Shah. -

New Article 40-A

"Prof K. T. Shah: Mr. Vice-Premdent Sir, I beg to move:



“That after article 40, the following new article be inserted:

*40-A. There 'é{hall be cémplete separation of powers as between the
principal organs' of the State, viz, the Legislative, the Executive, and the
Judicial " '

Sir, I regard this as the most important, the very basic requirement of what 1
would call a Liberal constitution. I am aware, Sir, that this Draft has been
founded on the compromise between what are known as Presidential
governments and Parll amentary governments. The Parll amentary
government has a sort of link between the Executive, the Legislative and the
Judiciary. The Presidential tries to keep no such link, and has complete
separation of powers between the three principal organs o the State, each

" embodying the sovereignty of the people in the different aspects of a State’ s

activities.

The ideal, however, and the reasons for that ideal, which have guided many
modern States in basing their constitution upon a doctrine of complete

" separation have arisen from bitter past experience. In the constitutions like

that of England centuries ago, the ultimate combination of all authority in
the person of the King, had lead to many evils culminating in a Civil War,
ending in the execution of one king, and a bloodless Revolution leading to

" the adbication or expulsion of another king. The arrangement which was

evolved thereafter has been kept in conformity with the genius of the British
people, not so much by a written Constitution, as by evolving constitutional
conventions, supported by centuries of usage. And these have become even-
more sacred than the written word in a written constitution.

But I do not think this will be applicable to us in this country at this

- meoment. I do not think that it would be easy to realise in new grounds,

where new experiments of self-government are being tried on an imperial
scale. As such I feel persuaded that when we start our own Constitution,
when we make a beginning in this land, in theworking of democracy, I think
it would be best if we havecomplete separation of powers between the three
principal organs of the State.

For one thing, Sir, if you maintain the complete independence of all the
three, you will secure a measure of independence between the Judiciary, for
example, and the Executive, or between the Judiciary and the

Legislature. This, in my view, is of the highest importance in maintaining the
liberty of the subject, the Civil Liberties and the rule of law. If there was

~ contract between the Judiciary and the Legislature, for instance, if it was
possible to :
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interchange between the highest judicialofficers and the membership of the
legistature, then, 1 am afraid, the interpretation of the law will be guided
much more by Party influence than by the intrinsic merits of each case. The
Legislature in a democratic assembly is bound to be influenced by Party

. reasons rather than by reasons of principle.

I am not decrying Parties. Please do not misunderstand me. Al T am saying
is.that after all, Parties are mundane,dealing with mundane things, and as
such they are bound to attach much more importance to considerations of
the moment,to merely transitory ideas, to importance of personalities,by
which a Judiciary would not be affected. It is of theut most importance that
. the Judiciary should be above suspicion, and, therefore, out of or above any
contamination. I hope the word is not hard to anybody. It should be above
containination by political prejudices that are rife in all political parties.~

If contact or connection is maintained between the Judiciary and the
“Executive organs of the State, there is also the possibility of undue
influénce, of misleading, of misdirecting and mis-influencing those who are
appointed to interpret the Constitution, those who are appointed to be
‘guardians of Civil Liberties, those who have to administer justice.

In the environment in which we are living, in the traditions under which our
judicial system has been evolved,! am afraid justice is a very costly luxury.
It is really not the easy privilege of the poor man. Though you have
provided a number of appeals, though you have provided a hierarchy of
powers, you have also evolved, side by side, amost costly, a most wasteful,
a most extravagant system of iegal advice and legal assistance by
professional lawyers,which only thosc who have undergone protracted
litigationknow how costly it is, how confusing, and hew almost prohibitive
it is, to ordinary mer'als.

* But even so, even granting that justice must not be cheap and must be
" available to those who can pay for this luxury, let it not be tainted, I beg
you, let it not be influenced by consideration$ other thah the intrinsic merits
of each case. |

When the chapter dealing with the Judiciary comes up before the House I

may have occasion to move other amendments to point out where and how

our present system suffers. But we should have the ideal of absolute purity

of justice; even though it should happen to be class justice,let us make it at o
least free from taint of ulterior motives. The administrators of justice are
unconsciously or sub-consciously coloured by their own inherited or

acquired class prejudice. That cannot be helped all at once. But leaving that |
aside, and leaving aside even such a matter as was discussed yesterday in

* the House--of having the right to move the Supreme Court--1 would say that,
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50 long as you have not merely the combination of the Judiciary and the
Executive, but also the possibility of translation from a high judicial office
to an equally high or sonorous executive office; so long would your
Judiciary be open to suspicion, so long your administration of justice would
suffer by personal privileges or personal ambitions, and so long, therefore,

;you will not be able to maintain your ¢ivil liberties to the degree and in the

manner of purity that is highly desirable in a country like this.

I would, therefore, suggest, in the first place, that the Judiciary shouid in any
case be completely. separated,and should attach regard only to the written
letter of the law, irrespective, let us say, of the debates in this House at the
time the Constitution itself was passed, irrespective of Party or personal
considerations, irrespective of anyother motives that might otherwise affect
human and mundane things.

The same logie, in a different form, applies also to the case of the
Legislature and the Executive. The less contact, there is between them, the
better for both, Iventure to submit. The executive is in a position to corrupt

+ the House; the executive is in a position to influence votes of the members,

by the number of gifts or

favours they have in their power to confer in the shape of offices, in the
shape of Ministerships, in the shape of Ambassadorships, in the shape of .

- Consulships, and any number of cffices which the Executive has it in its

power to be stow. We have come to a stage in political evolution when the
old system called the "spoils system" is no longer upheld in any civilised
country. But yet, in fact, it does happen that fifty; sixty,seventy, a hundred

. people may be open to be influenced by those who have it in their power to

distribute even the highest offices of the State. In England, for instance, out
of 615 Members of Parll ament, something like 70 members are Cabinet
Ministers or Parll amentary Secretaries, or other Ministers and so on. This -
on a minaor scale--1 hope the House will pardon me for saying so--we are
trying to reproduce here, by creating Ministers and Ministers of State and
Deputy Ministers, and 1 suppose Parll amentary Secretaries to come. These
may be--and I am sure they are--all honourable people influenced entirely
by the desire of offering their services and their talents to the service of the
country.But still the fact remains that the influence of the Party system, the
idea of favouring one's own people, those who agree with them and become
their camp-followers, is a much more influential and important
consideration, than the absolute and exclusive eye to the merits or the fitness
or the appropriateness of an individual for an office.

. ltisthe exigency of Parll amentary government, as it has been developed in

thé West and which we are copying,that the consideration most prominent in
such appointments is how many votes can an individual bring if he is
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appointed to a given ministerial office rather than how much realservice he

. would be able to render to the country. As such for one unhesitatingly and

- unexceptionally condemn thesystem of Parl} amentary Government, the

. system of a link between the Legislature and the Executive on which this

Constitution. 1s based. .

I know that my voice almost appears as a voice in the wilderness. But I
think it my duty to place this on record that, after a close study of the
working of Constitutionselse where, after a close study stretching over
perhapsthirty-five years of the development of political institutions in this

" country, and their influence on our public life, on our public morality, on

even-our private relations, I venture to suggest that this is not a very healthy
example we are copying; and that the sooner we get rid of the combination
of executive, judiciaryand legislature in some supreme Cabinet, in some

supreme authority, the better for us 1t would be.

Lastly, Sir, I come to the division between the Executive and the
" Legislature. It has worked for over a hundred and fifty years in America, ‘
quite satisfactorily,where the Legislatuie and the Executive are kept wholly
apart. They had before them, much more than we have before us, the model :
of the English Constitution where the combination had aiready been
‘achieved to a degree ofperfection, that was looked upon even by such :
students as Burke or Fox as the basis of their Civil Liberties, of the
liberalism of the English Constitution.

Nevertheless, under the influence and aegis of scholarsand thinkers of the
type of Jefferson, they did devise a constitution which kept completely apart
the Legislature,the Executive and the Judiciary. For a hundred and sixty
years that Constitution has worked without any serious difficulty. Even in
the midst of wars, and even underinternal civil war, they have been able to
maintain their freedom and their liberal constitution. That would not have
been the case, if they had started on the same lines, and worked their Party

" system in the same manner that the Whigsused for perhaps a century.

I could go on saying a great deal on this subject without once repeating
myself. But 1 am aware that the patience of the Chair is not unlimited; and I
know the temper of the House is not very sympathetic; and so having said
‘my say in this matter, I would commend my proposition such as it

is to the House. - ' o

Shri K. Hanumanthaiya (Mysore): Sir,.I listened with great respect to Prof.
Shah's argument about his amendment.1 fear the new clause he has moved is
completely out of tune with the constitutional structure which this House has
proposed and the Drafting Committee has adumbrated. We in this House
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have given our approval to parll amentary system of government, and what
Prof Shah sponsors in his amendmentis, I might say, the Presidential
executive. Of course, we can argue about the merits and demerits of both the
systems,but we have come to accept the parll amentary system to be suitable
to this country and for very good reasons that system seems to be better
adapted to conditions in India than Presidential executive. ] think instead of
having a conflicting trinity it is better to have a harmonious governmental
structure. If we, as he says, completely separate the executive, judiciary and
the legislature,conflicts are bound to arise between these three Departments

- of Governmient: In any country or in any Government,conflicts are suicidal
1o the peace and progress of the country. The first and foremost foundation
on which a Government or society can work is peace to begin with and if
there is separation--not separation but Prof. Shah wants complete
separation--then conflicts are sure to arise between these three Departments
of Government. Therefore, | say that in 2 Governmental structure it is
necessary to have what is called "harmony" and not this three-fold conflict.

Then, it has become the fashion of the day with some people to decry the
executive and make the judiciary look as if it is the paragon of all virtues. |
would respectfully place this view before Prof. Shah and people of his way
of thinking. Where as judges no doubt are impartial and they have no sides
to take, we must remember also that the executive governments in India or
any where else in the world, have to work under very difficult

- circumstances. To carry on a government and to please people is not an easy
matter. Many a time they work under difficult circumstances with danger to
their lives. They will naturally incurdispleasure. Some people are prone to
take advantage of these conditions and displeasures to raise controversies
andto decry the executive. To continually decry the executive and the

"~ legislature and to exalt the judiciary is not doing service either to the
judiciary or to the governmental structure. If understand the term correctly,
independence of the judiciary means that the executive or its officers should
not interfere in the day to day administration of justice.That does not mean,
as some people interpret i, that the judiciary must be the master of the
executive or should be on a par with the executive government. Government
in any country must govern. The powers of governing should vest with one
set of people and it is unsafe for us to divide it into {hree equal parts and .
especially in the extreme degree that Prof. K. T. Shah contemplates. Even in
America, though theoretically there is complete separation of powers
between these three departments, we all know the party system of
Government softens its rigours to a very great extent. In America there are
two well organised parties and these parties determine what is to be done in
their respective party meetings. At these meetings, conflicts which could
have arisen between these three departments of Government,are softened,
smoathened and ironed out so that the evils of this system are eliminated.
Sometimes when one party has amajority in the Legislature and another in



the executive,conflicts surely arise. In order to make the judiciary impartia
- 1t is unnecessary for us to exalt it to the position of the Government or the
Legislature. It is wrong to argue that a few judges of the Supreme Court are
betterthan four hundred Members of the Legislature, the duly chosen
representatives of the peaple, or the accredited leaders of the nation. This is
4 topsy-turvy argument. The sooner we give up this psychology which is
born of political controversies, the better.

Therefore, I oppose the new clause. My main reason is that this House 18
wedded to a parl] amentary system of democracy and this new clause is
outof place in such a constitutional structure.

Prof. Shibban Lal Saksena (United Provinces: General).Sir, I agree with my
friend, Mr. Hanumanthaiya that the clause as it stands here in the
amendment will not be it its proper place in the Constitution. Yet [ cannot
help saying that I agree to a very great extent with the reasoning advanced
by my learned friend, Prof. K. T. Shah. We haveexperimented with parll
amentary democracy for so many years Now I personally feel that, though
Dr. Ambedkar in hisoriginal address very clearly told us that we have to

choose between the British system and the American system, and said that _

the American system gives more security and the British system more
responsibility, yet we had decided here to choose more responsibility; if it

. were left to his choice he would have prefemred the American system. I
agree to a very great extent about the evils of the present parll amentary
system. We have seen parll amentary parties in so many provinces like in
Sind, in Bengal and.in other places, where Ministers try to keeptheir parties
by giving bribes to the people who have even four or five votes so that the
majorify party may remain in being. I feel that this system where in people
have merely to keep the majority in power is being put to abuse. I know that
.n England they are working the system in a perfect manner. But they have a
tradition of 700 years. They have developed their methods whereas we are
just entering upon our democratic freedom and we cannot Imitate it to
perfection. It will have to wait until the whole national character changes
and it is not possible that we can imitate England. Probably our slavery has
led us to imitate the British system. If left to our selves we would have
copied the American system. In that system there is complete separation of
the judicature from the legislature and the legislature from the executive.
The legislature there can pass any laws which it thinks best for the country
and the President has to obey them. Here the Leader of the majority party
must have the House with him. The House will only pass those laws which
the-party thinks are necessary. The legislature cannot be independent of, but
it has to be submissive to, the executive. In most places where the leaders
are outstanding, the parties will say "ditto" towhat they say and the real will
of the majority will not bevoiced. Therefore I-think this becomes more like a
one-man Government than anything else.In America, people are free; they
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can pass laws even against the President. There have been cases where in
 spite of the laws passed by the legislature--the Congress--it has been set
 aside by the Supreme Court and the President has to see that any action of
his is not against the fundamental laws of justice. The Supreme Court is far
more powerful than anyone else. I, however, think that now we have gone
too far to change the basis of our Constitution, because in the last two years
we have passed everything in accordance with the British Constitution, and
probably it is too late now in theday to change the whole system. But I do
think that there is great force in what Prof. Shah has said and though this
amendment is not in its proper place, still I do think that this House will
remember that although we are all for a system which has been tried in
England and is being worked out there in a satisfactory manner, still in our
country wewill have to be careful to develop traits which make
thatconstitutional working possible. In England, they couldthrow out even
Churchill in the new elections although hewas the man who saved England
and her freedom. Have we thatsort of characteristic in our country where we
can throw outanyone if we think he is not good enough? What is
necessaryfor our country we must do, even though it may be againstthe will
of the biggest person. Until then, we cannot workpérll amentary democracy.
I therefore think that thisamendment has given this

House an opportunity to express itsdoubt as to whether we have done wisely
in accepting thepresent system: But I think it is now too late in the day
tochange the whole system and also that this amendment has noplace at this
time. It should have really come as a changeof the whole system. But still, 1
think that where theSupreme Court is concerned, 1 wish it were appointed by
themajority in the legislatuie and not by one single person.Everywhere, its
independence muist be guaranteed and I havegiven amendments that the
Supreme Court must be comipletelyindependent of the judicature and the

" legislature. It mustbe the one body which should decide what is guaranteed
withrespect to our liberty, etc. I hope this amendment will atleast help us to
see that the Supreme Court's independenceis not in any way minimized. In
regard to this T heard oneof the most eminent authorities in the Assembly

. say "Todaythe High Courts are not independent; they are influenced bythe
political consequences of their actions”,

L hope in future our Supreme Court will be free fromthese influences and
that they will do what is necessary andobserve the principles inherent in this
* Constitution. '

Kazi Syed Karimuddin (C. P. and Berar: Muslim): Sir, I am entirely in
agreement with the amendment of Prof. K. T.Shah. I know that the system
approved by the ConstituentAssembly is a Parll amentdry system of
government but eventhen I had urged the adoption of a non-parll amentary
systemof government in India. We have seen since 1920, that theworking of
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Article 15
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Monday, the 13th December, 1948

Mr. Vme-Presndent With the permission of the House, Ishould like 10 revert
to an article left over: that isarticle 15. 1 have before me the proceedings of L
the Housefrom which it appears--this was considered on the 6thDecember 7

. last--that general discussion-had concluded and Ihad called upon Dr.

Ambedkar to réply. At that time it wassuggested that efforts should be made
to arrive at some kindof understanding so that those who had submitted
certainamendments might feel satisfied. I do not know the positionnow; but
we canriot wait any longer. Dr. Ambedkar, will youplease make the position
clear? If no understanding has beenarrived at, 1 would ask you to reply.

The Honourable Dr. B. R. Ambedkar: Mr. Vice-President.] must confess
that T & somewnhat in a aifficul posimonwith regard to article 13 and the
amendment moved by myFriend Pandit Bhargava for the deletion of the
words"proced ure according to law" and lh? substitution of thewords "due
precess”.

Itis quite clear 1o any one who has listened to thedebate that has taken place

"last time that there are twosharp points of view. One point of view

1says that "due process of law” must be there in thisarticle; otherwise the

.article is a nugatory one. The otherpoint of view is that the existing

phraseology is quitesufficient for the purpose. Let me explain what exactly
"dueprocess" involves.

Thé question of "due process” raises, in my judgment,the question of the
relatmnshlp between -

the leglslamre and the judiciary. In a federal constitution, it is always opento
the judiciary to decide whether any particular law passedby the legislature is
ultra vires or intra vires inreference to the powers of legislation which are
granted bythe Constitution to the particular legislature. 1f the lawmade by a
particular legislature exceeds the authority of the power given to it by the
Constitution, such faw would beultra vires and invalid. That is the normal
thing thathappens in all federal constitutions. Every law in a
federalconstitution, whether made by the Parll ament at the Centreor made
by the legislature of a State, is always subject toexamination by the judiciary

.~ from the point of view of theauthority of the legislature making the law. The

‘dueprocess' clause, in my judgment, would give the judiciarythe power to
question the law made by the. legislature onanother ground. That ground



"would be whether that law is inkeeping with certain fundamental principles

relating to therights of the individual. In other words, the judiciarywould be
endowed with the authority to question the law notmerely on the ground
whether it was in excess of theauthority of the legislature, but also on the
ground whetherthe law was good law, apart from the question of the
powersof the legisiature making the law. The law may be perfectlygood and
valid so far as the authority of the legislature isconcerned. But, it may not be
a good law, that is to say, itviolates certain fundamental principles; and the

- judiciarywould have that additional power of declaring the lawinvalid. The

question which arises in considering this matter is this. We have no doubt
given the judiciary thepower to exanmine the law made by different
legislativebodies on the ground whether that law is in accordance with the
powers given to it. The question now raised by theintroduction of the phrase
"due process' is whether thejudiciary should be given the additional power to
questionthe laws made by the State on the ground that they violatecertain

fundamental principles.

There are two views on this point. One view is this;that the legislature may
be trusted not to make any lawwhich would abrogate the fundamental rights
of man, so tosay, the fundamental rights which apply to every individual, and
consequently, there is no danger arising from theintroduction of the phrase
"due process'. Another view s this: that it is not possible to trust the
legislature; the legislature is likely to err, is likely to be led away bypassion,
by party prejudice; by party considerations, and thedegislature may make a
law which may abrogate what maybe regarded as the fundamental principles
which safeguardthe individual rights of a citizen. We are therefore placedin
two difficult positions, One is to give the judiciary theauthority to sit in
judgment over the will of the legislature and to question the law made by the
legislatureon the ground that it i$ net good law, in consonance
withfundamental principles. Is that a desirable principle? Thesecond
position is that the legislature ought to be trustednot to make bad laws. It is
very difficult to come to anydefinite conclusion. There are dangers on both
sides. Formyself I cannot altogether omit the possibility of aLegislature
packed by party men making laws which mayabrogate or violate what we
regard as certain fundamentalprinciples affecting the life and liberty of an
individual. At the same time, I do not see how five or six gentlemensitting in
the Federal or Supreme Court examining laws madeby the Legisiature and

by dint of their own individualconscience or their bias or their prejudices be

trusted to determine Which law is good and which law is bad.It is rather a
case where a man has to sail betweenCharybdis and Scylia and | therefore
would not say anything. I would leave it to the House to decide in any way

tlikes. C



Mr. Vice-President: I shall now put the amendments oneby one to vote. No.
523 -

The question'isz--

"That in article 15, for the words "No person shall bedeprived of his life or
personal liberty except according : -

toprocedure established by law” the words "No person shall bedeprived of
his life or llberty without due process of law"be substituted."

The amendment was negatived.
Mr. Vice-President: The question is--

"That in article 15, for the words "except according toprocedure established
. by law" the words "due proeess of law"be substituted."

The amendment was negatived,

?Mr. Vice-President: No. 528.

Shri 8. V. Krishnamurthy Rao (Mysore): I do not pressit.
The amendment was, by leave of the Assembly, withdrawn.
Mr. Vice-President: No."53. |

The question is:--

!
."That in article 15, for the words "procedureestablished by taw" the words

"due process of law" besubstituted."
The amendment was negatived.

Mr. ;V'ice-Presidenl': No. 526

The question is:--

"That in article 15 for the words "except according toprocedure established
by law' the words "save in accordancewith law" be substituted."

. The amendment was negatived.

Mr. Vicc-President': No. 527,



The question is:--

. "That in article 15 for the words "except according toprocedure established
by law the words "except in accordancewith law" be substituted. "

The amendment was negatived.
Mr.' Vice-President; T shall put the article to vote.
The question is:--
"fhat article 15 sténd part of the Constitution,

The motion was adopted.

Article '15 was added to the Constitution.



CONSTITUENT ASSEMBLY DEBATES (PROCEEDINGS)- VOLUME

VIII | !7@

Monday, the 23rd May 1949

The Constituent Assembly of India: met in the Constitution Hall, New Delhi, at Five of
the Clock in the afternoon Mr. President (The Honourable Dr. Rajendra Prasad) in the
Chair.

DRAFT CONSTITUTION-(Contd.)
Article 67-A-(Contd.)

- Mr. President : We will take up article 67-A which was taken up the other day and
was postponed.

The Honourable Dr, B.‘R. Ambedkar : {Bombay : General): Sir, I move for
permission of the House to withdraw this article.

- Mr. President : I think he did not move it and so there is no question of withdrawing
it. '

~Mr. B. Pocker Sahib (Madras: Muslim) : Ng, it was taken up and the house is in
possessjon of it. The henourable Member should therefere give his reasons for
withdrawing it.

Mr. President : Yes, I am sorry I made a mistake. The honourable Dr. Ambedkar *
may give his reasons for withdrawing. the article.

The Honourable Dr. B. R. Ambedkar : Sir, my reason is this, As I explained on the
|last occasion, we have made a provision for nominating certain persons to parliament.
The original propesal was to nominate fifteen persons; subsequently it was decided that
these fifteen persons should be divided into two categories, viz., twelve representing
literature, science, arts, social services, and so on; and a further provision should be
made for the nomination of three persons to assist and advise the Houses of Parliament
in conflection with any particular Bill. I feel Sir, that the provision which is already
contained in article 67 which permits the President to have twelve persons nominated to
Parliament would serve the purpose which underlies this new article 67-A. The services
that would be rendered by the persoris nominated, if article 67-A were passed into law,
would be also’rendered by the persons who would be nominated under article 67; and
therefore the nominations under article 67-A would be merely a duplication of the
nominative system covered. in article 67. Besides, it is felt that in an independent
Partiament which is fully sovereign and representative of the people there should not be )
too much of an element of nomination. We have already twelve; there may be some
nominations also regarding the Anglo-Indians; and it is felt that to add to that nominated
quantum would be derogatory to the popular and representative character of Parliament.
- .That is why I wish to withdraw this article 67-A,

1

Article 67-A was, by leave of the Assembly withdrawn

it



we wait for six, seven or eight months and the Legislature considars the ordinance onky
after that. But when the ordinance relates to the peace or security of the country, or to
similar C|rcumstance§, requiring extraordinary action to be taken by the executive under
an Qrdinance, then I think, we have to see that the pericd during which the Ordinance
remains in force is as short as possible, and that any legislation that may be required
should be passed by Parliament after a due consideration of all the circumstances.

- Sir, my objection is not merely that the period during which the ordinance may
remain in force is too long; it also relates to the character of the Ordinance that may be
promuylgated. The executive may not be required in all its details. It is therefore
necessary that the legislature should be given an opportunity, not merely of considering
the situation requiring the passing of an Ordinance, but also the terms of the Ordinance.
1t is quite possible, Sir, that the legislature, while taking the view that some legislation is
necessary, may not agree completely with the Executive, and may modify the Ordinance
that has been promuligated. For thése two reasons, Sir, I consider it very necessary that
the power of passing an Ordinance given to the executive should be much more limited
than it would be under article 102. 1 hope that my honourable Friend Dr. Ambedkar will
give the matter the consideration that it deserves and will agree with me that this is a
matter in regard to which, if necessary, the House may be asked to postpone
consideration, if he is not ready with the necessary amendment. -

It is quite possible Sir, that the araendment in the form in which I have put it may be
defective., It may be perfectly easy for any Member to get up and point out the defects in
it. But what 15 necessary is not that destructive criticism should be resorted to, but that
such action should be taken as will be consistent with the new constitutional status of
the country, and be in confoimity with the responsibilities of the legislature.

Mr. President : May I just point out that you have to move amendment No. 1805
also, as that becomes necessary in case this amendment is accepted.

Pandit Hirday Nath Kunzru ; Yes, Sir, [ agree'. I see that it should be moved. I
therefore move, Sir:

"That the Explanation to clause (2) of article 102 be ormitted.”

I need not say anything about this amendment, ‘because it is a necessary
consequence of the amendment that I.have already moved.

Mr. President : Mr. Jaspat Roy Kapoor has given notice of an amendment to this
amendment, Does he move it?

Shri Jaspat Roy Kapoor : No, Sir.

Mr. President : Prof. Shah,

Prof. K. T. Shah : Mr. President, Sir, I beg to move:

"That in sub-clause (a) of clause (2} of article 102, after the word ‘Parliament’, where it first occurs, the words
‘immediately after each House assembles' be inserted; after the word 'and’ where it first occurs the words ‘unless
approved by either House of Parliament by specific Resolution' and after the word 'operate’ the word *forthwith' be
inserted; and the words *at the explration of six weeks from the re-assembly of Parliament, or if, before the expiration
of that period resolutions disapproving it are passed by both Houses, upan the passing of the second of those
resolutions; be deteted.”

Sir, the amended clause would be thus: .



"Eveﬁ such Ordinance shall be laid before both Houses of Parliament immediately after each House assembles,
and unless approved by either House of Parliament by specific Resolution, shall cease to operate forthwith."

The words "at the expiry of six weeks, etc. e_tc.",' will be all gone.

Sir, the principle of my amendment is the same as that which found such a powerful
support from Pandit Kunzru. Most of us, I am sure, view with a certain degree of dislike
or distrust the ordinance-making power vested in'the Chief Executive. However we may
clothe it, however it may necessary, however much it may be justified, it is a negation of
the rule of law. That is to say, it is not legislation passed by the normal Legislature, and
yet weuld have the force of law which is undesirable. Even if it may be unavoidable, and
more than that, even if it may be justifiable in the hour of the emergency, the very fact
that it is an extraordinary or emergency power, that it is a decree or order of the
Executive passed without deliberation by the Legistature, should make it clear that it
cannot be allowed, and it must not be allowed, to last a minute longer than such
extracrdinary circurstances would require.

This power is either not given in many constitutions, to the chief executive; or if
given it is restricted as effectively and rigorously as possible, in some such manner as is
proposed by this amendment. That is to say, if the ordinance has to be passed, in the
hour of emergency or to meet extraordinary circumstances, it must be laid before either
Houses of Parliament immediately it assembles; and unless each House approves of it by
a Specific Resolution, it must cease to operate forthwith. This is'the minimum needed in
the interests of civil liberty.

*

I think we cannot show our distrust of this extreme power in the hands of the
Executive more clearly than by requiring that, unless Parliament approves and thereby
makes it, so to say, its own Act, unless the Legislature makes it its own enactment,
executive legislation of this kind, passed by the President, must cease to operate
immediately. We must leava no room for any doubt as to the maximum length of time
during which the Presidential Ordinance can remain in operation. If Parliament is not in
sessions, or if a general election is pending and therefore Parliament is not able to meet
a margin of time may be allowed; but it must be the shortest possible. In that case, of
course, other amendments which have been moved will operate, and I hope will operate,
that is to say, the maximum life of the Ordinance must be limited by the Constitution.
Even if it is any time necessary, even if it is unavoidable and justifiable under an
emergency, the maximum life of the ordinance must be limited to three or four weeks,
or six weeks at the most. The period is immaterial: the principle is important. By saying
that the period is immaterial I do not suggest that it can be extended to any length, Alt I
say is that between three, four or six weeks not much material difference may be found.
Ordinance-making by itself being an unusual, extraordinary, and undesirable power, it
should be qualified by a maximum period being described for its life.

Secondly, if a longer period or duration appears necessary, in any case within that
period, the Parliament must be called; and either house must consider the Ordinance,
and unless approved by each House by a special resolution the ordinance must be
‘deemed forthwith to cease to operate.

On those terms, and under those limitations only, 1 think it may be possible to agree
to this.extraordinary nower being vested in the President. -

It is true that though the nominal authority which makes the Ordinance, is that of the
President, he would be acting only on the advice of the Prime Minister and the Prime
Minister naturally woutd be responsible to Parliament, where the ordinary remedies of
responsible’Ministries may take effect. Inspite of this factor, 1 would not leave it to the
exigencies, or to the possihilities of party poiitics, to see that such extracrdinary powers
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are exercised at any time or for any time, and that is why I would require, under the
constitution and by the constitutien, that a maximum period is prescribed to the life of
an ordinance; and that a definite procedure be laid down whereby the ordinance can be
approved by eitherihouse of Parliament by a specific resolution. Otherwise it shall cease
to operate immediately thereafter. I hope this very important matter will commend itself
to the House, and the amendment will be accepted.

{Amendments Nos. 1804, 1806, 1807 and 1808 were not moved.)
Sardar Hukam Singh : Sir, I beg fo move:

"That in clavse (1) of article 102, after the words 'except when both Houses of Parliament are in session' the words
‘after consultation with his Council of Ministers' be inserted

" This is so evident that I might be met with the reply that in all constitutions it is
supposed that the constitutional head always acts on the advice of his Council of
Ministérs and in other constitutions it is never put down expressly that he should do so.
With that conscicusness I have moved this amendment, because I feel that we are
framing a written constitution wherein we are giving every detail, with the result that it
is 50 cumbersome and bulky. Under such circumstances I fee} that a matter of such
importance and which is so apparent must be expressly put down. It may be said that
convertions would grow automatically and the President shall have to take the advice of
his Ministers. My submission is that here conventions have vet to grow. We are making
our President the constitutional head and we are investing him with powers which appear
dictatorial. Conventions weuld grow slowly and as this constitution is written and every
detail is being considered, why should we leave this fact to caprice or whim of any
individual, however high he may be? If we clearly put down that he is to act on the
.advice of his Ministers, it is not derogatory to his position. with these words, Sir, 1 move

my amendment.
1

Shri R. K. Sldhva (C.P. & Berar : General): On a point of order, Sir, the amendment
moved by Mr. Pocker is out of order. His amendment reads:

"Provided that such ordinance shall not deprive any citizen of his right to personal liberty except an conviction
after trial by a competent court law."

If you refer to article 15 under Fundamental Rights, which we have already passed, it
says:

"No person Shall be deprived of his life or persona! liberty except according to procedure established by law, nor
shall any person be denied equality before the law or the equal protaction of the laws within the territory of India."

This article which we have passed definitely defmes what are the personal liberties and
how they should be safeguarded Hence this amendment would be out of order.

Mr. President : I do not think it is out of order. It is not consistent with article 15
which we have passed. It only confirms it. Therefore I, allow the amendment.

. Dr. P. S. Deshmukh (C.P. Berar : General): Sir, there are a good many
amendments moved to this article. It is quite natural for the House to emphasise that
the ordinary powers of the Parliament shalt not be circumscribed nor the Parliament's

_ wishes defeated in any indirect way. It is with that inteation that many Honourable
Members of this House have come farward to limit the period of time of the operation of
the ordinance and to insist that the President shall call a session of the Houses of
Parliament at the earliest possible moment. I am afraid I have not been much impressed
by the speeches in support of any of the amendments that have been moved.
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The first amendment that has been moved by Mr. Pocker has been moved at a very
wrong place. Not only has ‘adequate provision been made already by the House
regarding arresting of any person without there being any law under which he can be
arrested but this is not the place where such an amendment should be moved because
essentially I do not think that the House need fear that the President would misuse his
power for the sake of arresting people without providing for it, or would promuigate an
ordinance only for the sake of depriving any set of the citizens of India of their liberties,
In any case the fundamental rights having already been approved I do not'think there is
any need for the amendment moved by Mr. Pocker. At the present moment many people
have lost their liberties under the laws of detention; the Public Safety Act and other laws
passed in the Provinces. Honourable Members are correct in complaining that the
provisions of the Public Safety Acts operating in the provinces have been somewhat
arbitrarily and oppressively used and that it has caused considerable amount of
dissatisfaction. But we are not dealing with the provinces, or their powers. we are here
dealing with the legislative powers of the President and we have got to take notice of the
fact'that at the present moment Governments have ceased to be merely policemen or
judges. But now-a-days there is nothing that is outside the sphere of governmental
activity. Amongst other things, Governments of the present-day are shop-keepers; they
are commission agents and even contractors. Every sort of duty that an ordinary citizen
. was performing is being performed by the State under the exigencies of the present
circumstances. I therefore feel, Sir, that the powers that we are giving to the President
are all the more necessary because the day to day administration has become so
complex :

Take, for instance, the administration of the controls. There are a thousand and one
occasions when it would be necessary for the Executive to possess some such powet. In
the present extraordinary times through which the world is passing, Sir, I think it is
absolutely necessary and desirable that the Head of the State should be empowered with
these extraordinary powers.

- .Shri H, V., Kamath : The Constitution is not framed merely for extraordinary times;
it is infended for many many yvears to coma.

Dr. P. S. Deshmukh : 1 am sure, Sir, that the provisions that exist in this
Constitution are such that there is no pessibility of their being abused in ordinary
circumstances also.

Pandit Kunzru said that it was well for the British Government to have had a section
like this in the Government of India Act, 1935, when the Government was irresponsible,
But when the Government is responsible to the Legistature there is no fear of its being
abused. I think Pandit Kunzru has himself suggested a reply to his own argument. I am
sure no president will act without the consent of the Cabinet and no Cabinet will act
without the consent of the majority of the Members of the House. So, any power that is
likely té be exercised under this Section by the President will have the tacit approval and
consent of the Legislature, and for that reason I think the amendment of Sardar Hukum
Singh is also not necessary. No President can continue to be in office if he were to issue
ordinances which have not the consent of the Cabinet and ultimately of the Legislature.
I, therefore, think, Sir, that there is no need for the safequard which have been
suggested. When the power of withdrawal of Ordinance has been given to the President,
I'am sure, Sir, he will, as constitutional head-as the guardian of the people-not permit
any legislative measure to continue for a day more than is absolutely necessary.

- . Then, Sir, as a consequence of the amendment which Pandit Kunzru has moved, he
wants to omit the explanations. Now, actually, Sir, there are not two explanations. There
is only one explanation. The third sub-clause of the article is also, in my opinion, 2 very
important provision. It reads as follows:



. "If and so far as an Crdinance under this article makes any provision which Parliament would not under this
Constitution be competent to enact, it shall be void." :

I'think this provision should satisfy Mr. Pocker Sahib also, because if the legisiative
power exercised by the PreSident goes counter to any of the Fundamental Rights, to that
extent it shall be ipso facto void and shall be of no consequence whatever.

* Under all these circumstances, Sir, 1 do not think there is need of any of the
amendments that have been moved. I think the time which has been stated here, will
probably be quite sufficient. But if in spite of this Dr. Ambedkar feels that he is
convinced by the arguments that have been advanced and wants to make a provision for
the immediate calling of the Parliament within the period of thirty days, I should have no
objection, but I fee!, Sir, that there is no likelihood of the legislative powers given to the
President being misused and the powers of the sort which have been mentioned in the
article are essential.

Mr. Tajamul Husain : Sir, I should first take up amendment No. 1802 moved by my
honourable Friend Pandit Kunzru. Now, Sir, sub-clause (2) of clause (2) says that every
ordinance shall be laid before Parliament and shall cease to operate at the expiration of
six weeks from the re-assembly of Parfiament, etc. My honourable Friend Pandit Kunzru
says that it should cease to operate at the expiration of thirty days from the
promulgation of the Ordinance. I submit, Sir, I am unable to understand this. Ordinances
are ermngated only in cases of emergencies. Suppose an emergency is such that it
would last for more than thirty days, then what are we to do in that case?

Shri H. V. Kamath : Sir, the honourable Member has not properly understood Pandit
Kunzru's amendment,

Mr.'Tajamul Husain ; Sir, 1 was not here when Pandit Kunzru moved his
amendment: BUL Ti6 his dmendment it is clear that he wants that the Ordinance should
cease to operate at the expiration of thirty days from the time of promulgation of the
crdinance. If that is the case, then T will place an example before you. Supposing the
House of the People is dissolved today for the purpose of general election It may take
more than one month and in that case as coon as the dissolution takes place, the next
-day an emergency arises and the President of the Union promulgates an Ordinance.
What are {ou going to do? There are no more members. How are you going to summaon

Parliament again? I oppose the amendment.

Now let me take amendment No. 1796 moved by Mr. Pocker. He says: 'Provided that
such ordinance shall not déprive any citizen of his right to personal liberty except on
conviction after trial by a competent court of law."] cannst thd€rstand this, This is an
extraordinary procedure. Ordinance means extraordinary procedure. In such an
emergency the question of personal liberty does not arise. We do know what will happen
at that time, Therefore his amendment also should be opposed.

The amendment moved by Sardar Hukam Singh says that when an Ordinance is
promulgated, there should be prior consultation with the council of Ministers. It is very
reasonable, we should support it. After all, the Prime Minister and the Cabinet are the
chief representatives of the people. No doubt the President also represents the entire
Union. But the Prime Minister and his Cabinet are I think more responsible people and
they should be consulted before an Ordinance is promulgated. Therefore [ support that
amendment,

Mr. Mahboob Ali Baig Sahib (Madras: Muslim): Mr. President, Sir, I am in complete
agreement with the amendment moved by Pandit Kunzru and also with the amendment
moved by Mr. Pocker. I will speak first on the amendment moved by Pandit Kunzru. I
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think it must be possible for my Friend Dr. Ambedkar to accept it. Pandit™Kunzru has
clearly pointed out that the ordinance regime might continue for six months, and for six

“weeks added on to six months. Now the question is whether it is desirable that in a
democracy, where you have got people's representatives in the country who could be
summoned at short notice, that you shouid give any opportunity to the executive to
postpone calling the Parliament which the executive is entitled to do for six months and
give six weeks more. It is I submit undemocratic and will lead to executive oppression,
to say the least. what I find in the present day is the tendency on the part of Members of
the Cabinet to bring forward legisiation or make proposals in the Constitution itself based
upon the present fears. The Government in power or the persons in charge of these
matters consider that tension always exists and provision must be made for it, giving the
executive power to meet any contingency. Well, we are prepared to give power to the
executive to meet any contingency. Well, we are prepared to give power to the executive
to meet the situation the moment any contingency arises. When Pariiament can be called
at once within a week or ten days, I do not see any reason why we should allow an
opportunity to delay calling the Parliament in order to decide whether the ordinance
promulgate should continue. It is fraught with danger and the chances are that the
executive might arrogate to itself the powers and will be tempted to postpone calling the
Parliament. so, Sir, democratically-minded Dr. Ambedkar must be able to accept the
suggestion embedied in the amendment of Pandit Kunzru.

Now, with regard to the amendment of Mr. Pocker. T do not want to revive the
controversy which arose in the course of the discussion of article 15. There it was ruled
that the protection of personal liberty can be in accordance with the procedure laid down
by law, that is by parlidiient. W& have passed that. But why-shauld we now not protect
the liberties of the persons even from the arbitrary rule.of the President, even though it

-may be for six months or.two manths? The merit of article 15 which was passed in that
Parliament is to legislate with regard to the procedure. It is Parliament that has to lay
down the procedure with regard to certain matters. For instance, when a man is
deprived of his liberty without being brought to trial he may be clapped in jail, in
accordance with the procedure laid down by Parliament. But now why should a single
individual, the President, be allowed to pass an ordinance by which he might deprive a
person of his liberty without letting him to be tried by & court of law? Therefore I support
this amendment. i think it must be possible for Dr. Ambedkar to accept them.

The Honourable Dr, B. R. Ambedkar: Mr. President. Sir, my Friend, Pandit Kunzru,
has raised some fundamental objections to the provisions contained in this article 102.
He said in the course of his speech that we were really reproducing the provisions
contained in the Government of India Act, 1935, which were condemned by all parties in
this country. It seems to me that my Friend, Pandit Kunzru, has not borne in mind that
there are in the Government of India Act, 1835, two different provisions. One set of
provisions is contained in Section 42 of the Government of India Act and the other is
contained in Section 43. The provisions contained in Secticn 43 conferred upon the
Governor-General the power to promulgate ordinance which he feit necessary to
discharge the functions that were imposed upon him by the Constitution and which he
was required to discharge in his discretion and individual judgement, In the ordinances
which the Governor-General had the power to promulgate under Section 43 the
legislature was completely excluded. He could do anything-whatever he liked-which he
thought was necessary for the discha rge of his special functions. The other point is this;
that the ordinances promulgated by the Governor-General under Section 43 could be
promulgated by him even when the. legislature was in session. He was a parallel
legislative authority under the provisions of Section 43. It would be seen that the
present article 102 does not contain any of the provisions which were contained in .
Section 43 of the Government of India Act. The President, therefore, does not possess
any independent power of fegislation such as the powers possessed by the Governor-
General under section 43, He is not entitled under this article to promulgate ordinances




when the legislature is in session. All that we are doing is to continue the powers given ; "

under Section 42 of the Governor-General to the President under the provisions of article
102. They relate to such period when the legislature is in recess, not in session. It is only
then that the provisions contained in article 102 could be invoked. The provisions
contained in article 102 do not confer upon him any power which the Central Legisfature
itself does not possess, because he has no special responsibility, he has no discretion
and he has no individual judgment. Consequently my suggestion is that the argument
which was propounded by my friend, Pandit Kunzru, went a great deal beyond the
provisions of article 102, If I may say so, this article is somewhat analogous--1 am using
very cautious language--to the provisions contained in the British Emergency Power Act,
1920. Under that Act, also, the King is entitled to issue a proclamation, and when

a proclamation was issued, the executive was entitled to issue regulations to deal with
any matter, and this was permitted to be done when Parliament was not in session. My
submission to the house is that it is not difficult to imagine cases where the powers
conferred by the ordinary law existing at any particular moment may be deficient to deal
with & situation which may suddenly and immediately arise. What is the executive to do?
The executive has got a new situation arisen, which it must dea! with ex hypothesi it has
not got the power to deal with that in the existing code of law. The emergency must be
dealt with, and it seems to me that the only solution is to confer upon the President the
Power to promuigate a law which will enable the executive to deal with that particular
situation because it cannot resort to the ordinary process of law because, againex
hypothesi, the legislature is not in session. Therefore it seems to me that fundamentally
there is no objection to the provisions contained in article 102.

The point was made by my Friend, Mr. Pocker, in his amendment No. 1796, whereby
he urged that such an ordinance sheuld not deprive any citizen of his fundamental right
of persohal-liberty except on conviction after trial by a competent court of law. Now, so
fa%‘hﬁ‘é’rﬁéﬁ:lﬁ'ent is concerned, [ think he has not read clause (3) of article 102.
Clause (3) of article 102 lays down that any law made by the President under the
provisions of article 102 shall be subject to the same limitations as a law made by the
legislature by the ordinary process. Now, any law made in the ordinary process by the
legislature is made subject to the provisions contained in the Fundamental Rights articles
of this Draft Constitution. That being so, any law made under the provisions of article
102 would also be automatically subject to the provisions relating to fundamental rights
of citizens, and any such law therefore will not be able to over-ride those provisions and
there is ne need for any provision as was suggested by my Friend, Mr. Pocker, in the
amendment No, 1796, _ ‘

The amendment suggested by my friend, Mr. Kamath, i.e., 1793, seems to me rather
purposeless. Suppose one House is in session and the other is not. If a situation as |
have suggested arises, then the provisions of article 102 are necessary because
according to this Constitution no law'can be passed by a single House. Both Houses must
participate in the legislation. Therefore the presence of one House really does not satisfy
the situatidn at all.

Shri H. V. Kamath: Does it mean that when one House only is in sesston, say, the
House of the People, the President will stiil have this power?

The Honourable Dr. B. R. Ambedkar : Yes, the power can be exercised because
the framework for passing law in the ordinary process does not exist.

. Shri H. V. Kamath: Shameful, I should say.

The Honourable Dr. 8. R. Ambedkar : Now I come to the other question raised by
my Friend, Mr. Kunzry, in his amendment No. 1802. His suggestion is that such
legislation enacted by the President under article 102 should automatically come to an
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Introduttion: Basic Principles of the Constitution

Tt See pars 103 post.

o 3es paea 104 posc. : )

+ 2te 367 HL Official Repor (Sth series), 20 November 1995, written answers, cols 49-45; 367 HL
Ohficial Report (5th series), 30 Movember 1995, wricten answens, col 37; and Questions of Procedue for
Miwisters (Cabinet Office, May [992) (as now revised: sce para 416 note 1 post), para 8.

%, The relationship between subject and monarch. English law is sall informed
ie ancient conception of the relationship between the individual and the state as being
senveen the subject’ and the monarch. The relationship of subject and monarch was
ceived of a5 2 personal one?, involving a bargain under which the ‘monarch gave the
{ protection afid Tder(ooK T govern according to the aws of the land”, and the

o owed the monarch legally enforceable allegiance”. It did not involve the subject
:g any legally enforceable rights against the Crown, and the duties of protection
v the Crown were not justiciable. With the development of the prindiglé "af
CFEENC the individual has become progressively emancipated from the control of the

" 0hacehror Crown ahd now fids 2 high degree of autonomy'dhd petsonal iberry’.

e venm “subject” is commanly used instead of “cidizen” or ‘Brdividual” in case b and legal texs. As to
e origin of the term in this context see para 29 past. '
e pare 29 post, '
Tite Crown's duty towards the subject resied ariginally dpon a semi-feudal bond. whereby the King, as
~2g¢ lord, was bound to maintain and defend his prople in retum for service and ohedience: see Calvin's
Cuse (1608) 7 Co Rep 1a 2t 5a. Thete is. however. no legal diny on the Crown (o aftord by its milizary
" iiees protection to fritish ships wading in foreign waters, and. if it does so. i is entitded to demand

zavonens for sa doing: China Navigation Co Led v 4.G [1932] 2 KB 197, CA. See aba pam 28 post,
2o paca 29 post.

5 32y pama 6 ante,

w o Sie para 105 et seq post. Sec also Oliver *What is happening to relations berween the individual and the
Suie” in Jowel and Qtiver {eds) The Charipizg Constiturinn {3ed Edn, 1994) ch 15,

The duties of the individual to the state. The individual is under certain

ron Jaw duties to serve the public'. tn practice he or she will now be called upon

“ue i exceptional circumstances. Thus, although the maintenasice of order is the

<e.zz00 of professional police forces, every citizen is under a duty to assist in the quelting

ssurbiances and the maintenance of the Queen's peace.and if a person refuses to

e 10 the request of 2 magistrate, 2 sheriff or 2 constable to assist in preserving the

“pxecz he commits an offence at common faw’, '

~any-duties of service to the pubiic are laid on individuals by staruite. In general these

s, dvich the exception of those arising from service in the armed forces or in a civil

£ 17, are incumbent upon resident aliens no less than upon subjects’. Qualified

mans may be compelled 1o serve on'juries® and to give cvidenee in‘a criminal trial® or

st proceedings’, There are duties relating to the registration of birchs and deaths®, the

Seation of infectious disease’, and making returns for the purpose of registering

" eors’®, for the compilation of the decennial census'’, and for purpases of direct'™ and

dadirct” taxatjon. The parent or guardrin of every child is under a duty 1o cause that

Resnbatiic o antend school!?,

Many active doties are imposed on persons who voluntarily engage in ceruain

ations. Thus employers of labour have ro make retwens, for example under the

zisladion relating to public passenger vehicles™, and under social secarity legislation™™,

.2 350 to collect and pay over sums by way of tuxation under the PAYE scheme"’: and

£ who serve the public in the armed forces'™ or in 2 civil capacity'” bring themselves
e mder active duties.

The first Writer to draw special autenticn 1o the active duties of the subject was Maithnd: sce Maittand
Constitutional Hittory of-England {1908) pp S41-~506. Very few of the duties of the subjeci ta serve the

-




Para 374. Vol 8{z2}: Constitutionat Law and Human Rights ' 248

that a number of consticutional principles have been established by the great statutes

or charters? and by the courts’.

1 See paras 202 ame, 374-178 pm{.

7 As 1o the four great statutes and charters see paea 372 ante.

3 See genenlly Jowell and Lester ‘Beyond Weilnesbury: Substancive Principles of Administrative Law
[1987) Public Law 368; Sir John Laws 'ls the High Court the Guardian of Fundamenal Constitulional
Righu?* [15%3] Public Law 59; Lard Woolf "Drait Public - Enghish Style’ [1995} Public Law 57; Sir Joh=
Laws ‘Law and Democracy’ [1995] Public Law 72.

374. Limitation'by Magna Carta. The Crown or its ministers may. not_punisk.
imprison or coerce the subject n an arbitrary manner: no freeman may be taken o
imprisofied, or disseised of his frechold, liberties or free customs, or be outawed o
exiled, or in any other wise molested'; nor may he be judged” or condemned’, except bv
the lawful judgment of his peers, or by the law of the land, nor.may justice or right T+
sold, denied or delayed 1o any man’. ‘ '

le aut aligio modn destanr (werally *descroyed’). Sce Entiok v Camngran (1763) 19 Stawe T 1029,

le nei stper erim ibiauns.

le nec supet e mittinz,

Magna Carta of Edward | (1297), ¢ 29. For subsequent modifications and repeals see para 1 note §3 aner
As 10 Magna Caria sex para 372 note 2 ante., Similar provision vas made by the Petition of Right (163
3, 8 {repealed so faras relevant by the Justices of the Peace Act 1968, Scii 5): see, however, pam 373 posc.

375. Freedom front arrest. Any power to commit to prison, of (0 jssue warrants o
areest ot search w:arrap'ts. which may have been exercisable at common lw by e
mondrck in person, of by the Pnvy Council!, members of the Privy Council or 5t
Secretary of State, whether on their or his own authicrity or on the special direction -7
the monarch, has been abolished”. '

As to the I'rivy Counil see paras 521-526 poa,

Justices of the Peace Act 1968 s 1{7} {as originalty enacted, replacing the Perition of Hight (1627) 5 3
Alien enemies do oot enjoy this Feedon: from zrrest and unprisomnent: R v Vine Sircet Dobice Staizo=
Suparisreendent, X p Lichmena [1916] 115 268; and see WAR. For geneeal powees of arrest see CRIMIN =)
LAW. A 10 the office of Secrerary of St see pra 355 ¢t seq Az,

5w

376. Laws may not be suspended. The Crown may not ‘suspend laws or
execution of laws without the consent of Parliament’; nor nwy it dispense with laws, =
the execution of laws?; and dispensations by non obstanie of OI tO ANy statule OF part &
are void and of no effect except in such cases as are allowed by statute’,

The Crown-or its ministers may not erect courts where persons niay be tried 1a 22
arbitrary manner, since the issue of conumissions to try persons according o the 1>

martial, as is used by armies in time of war’, and the issue of commissions te crect illege
courts’, are declared to be against faw.

1 Bill of Rights s 1. As to the history and citation of the Hill of Rights se¢ para 35 aote 3 ante,

2 Ibid s 1. The words of this provision ¢xcend only to the dispensing power a8 it hath been aswned i
exercised of late’; this saves the validity of old dispensations {sec Re Cose of Etouw Collrge (1815} Speru
Repon by Williams), bus the Bifl of Rights s 2, rerclered invalid all subsequens dispeasation wich staic:.
unless specially allowed by the statstes. See Vestey v IRC (No 2) [1980) AC EL48 ar 1395, |1979) 3 o
ER 976 w0 1002-1013, HL (Hoasd of Intand Revenue's chaim w the nght to dispensed with 2=
rejected), See alsa IRT v Nasional Federation of Self -EJlIPI'ﬂ)';ﬂ' asrd Small Bresiness Led [1982) AC 617, 1577
2 Al ER 43, ML,

Bilt of Rights 5 2. This provision docs not extend 1o common law offences, buit thie King was alwsys heer
unable ro ticense offences mula per s it was otherwise 25 10 wala prohibite: sce Thomas v Somell {12712
Vaugh 330 a0 332; Lonpidnle’s Case (1608) 12 Co Rep 58 ac 64 Anen (1609) 12 Co Rep 30, An offes::
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THE TRUE MEANING OF THE TERM “L[éERTY" IN THOSE CLAUSES IN THE FEDERAL AND S§TATE
CONSTITUTIONS WHICH PROTECT “LIFE. LIBERTY, AND PROPERTY”

IF there is one frutk which, moie than another. should be constantly borne in mind by one whose object is to ascertain
the true meaning of any part of the law of our American constitutions, it is that that law is not a manufaciure, but a
growth, and that it is, therefore, Imjpossible thorcughty to comprehend i1 true scope and meaniag, withoul at least some
knoivledge of its history and development. In this respect, English and American constitutional law differs widely from
that of France, {or gxample, which is substantially nothing more than an aliempt to establish a system of government

2 entirely new and thecretical principles, artistic in form. but withoul any very deep basis in the history and habits of
the people. Such law, while it is the source and “garantie” of fundamental rights, i in no proper sense a consequence
or generalization of rights existing independently, and if it should be abolished, the rights which it guarantees would
disappear with it. The English Constitution, on the other hand, so far from being a work of modern art, a manufacture,
is the result of centuries of bloodshed and strife, during which the “[reemen” of England gradually secured their
fundamental rights in the taw courts. and established lunitations of the regal power. In this view it is rather a result than
a cause. It exists as a consequence or confirmation of the rights which 11 represents, and unless those *366 rights had
been independently secured, the English Constitution could never have existed. In other words, it is part and parcel of
the law of the land, 2 generalization of common-law rights, the natural eutgrowth of the customs of the people. And so is
it also witlr our American constitutions. They are historical instruments, (he possessions of a people with  legal history
begianing, not with the Declaration of Independence, but with that of their English brethren. They are not the beginning,
but the end; for they represent the last stage in a series of changes, the great landmarks of which are the Magna Charta.
the Petition of Right. the Habeas Corpus Act, and the Bill of Rights. *

It is obvious, therefore, that one who seeks to put a true construction on any part of our constitutions must have a
constant eye to its history, and this is particolarly the case when ofg 1s dealing with a clause in a bill of rights, because .
4n American bill of rights is a collection of words and elauses, many of which have had a delinite meaning for centuries,
It may be true that if our constitutions are to meet all the requirements of a constantly advancing civilization, they
must receive a broad and progressive interpretation. It is also true that upon no legal principle can an interpretation be
supporte#, which ignores the meaning universally accorded to 4 word or clause for centuries, and the meaning which

must, therefore, have been intended by those who inserted it in the constitution. Meis perhaps well to bear this in mind
at a time when there is a manifest tendency to regard censtitutional prohibitions as a panacea for moral and political .
evils, to look upon courts of law, as distinguished from legislalures, as the only real protectors of individual rights, and
1o trust to the courts for remedies for evils resulting entirely from a failure to attend to political doties, — at a time, that
Is to say, When ¢here is danger of loose and unhistorical constitutional interprelation.
It is not withir: the scope of this essay to discuss at amy length #367 the nature and meaning of liberty, as that term
is used in 4 broad and general sense to denote the great object of all free governments. — as it is used, lor example, in
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the preamble of the Constitution of the United States. There are, however, a few general principles which it will be well

to nofice at this point.

Liberty, or civil liberty, as it is often called, has been defined by a hundred eminent writers, one of whom has remarked
that “most of these definitions are not worthy of notice.” As the term is used by philosophical writers, it does not appear
to have any very definite meaning, As used by jurists, it is more capable of definition, because it signifies not so much a
theory as a condition, not so much an ethical corception as a concretg existence. In this sense it is defined by Blackstone
to be the “liberty of a member of sccicty,” and *no other than natural liberty so fur restrained by human laws (and no
farther), as is necessary and expedient for the general advantage of the public.” With “natural liberty.” or, as Cicero
phraséd it, “the power of living as thou wiliest,” writers who arc concerned with facts have nothing 10 do. Such persons
deal only with [iberty as it does oF may exist, that is, in a state of society and in a body politic. A state of naiure is a
fiction. In lhlS view the term is cbviously 1 relative ore, and it is, accordingly, proper to speak of modern and ancient,
of Pagan and Christian, of English, of Feénch, and of American liberty. Each of these systems has peculiar features,
but they are all alike in one respect. in that they each and all represent the number and kind of important individual
rights which have been secured in the socia! state urnder different forms of government. They all differ, in that no twe of
them afford precisely the same degree of right or liberty to those living under them. [n England and the United States
the number of rights-and remedies which have been secured is very large. In Russia it is very small. Consequently, iLis
correct to say that Anglican liberty has reached a very high stage of development, while Russian liberty is, if the term
were used in a more ethical sense, hardly worthy of the name. We are apt 10 conneci the term with the particular form
of government under which we enjoy that for which the term stands. So it was with the ancients, — the Greeks and
ymans, — who identified it with a republican form of government. So also Americans are apt fo connect it with the

same form of government, as represenied by the Constitution of the United States. *368 At bottom, however, the word

“liberty,” used in its broadest and most general sense, means and includes all those great rights, remedies, and guarantees
which a human being has in a given stale of sociely or under a given government, and that is the way it was used by our
ancestors, who entitled their bill of rights 2 “body of liberties.” and by Blackstone, in his chapter on the Absolute Rights

of Individuals. ! Taken in this sense, as being synonymous with civil or social rights, as distinguished from “natural”
rights, American liberty includes the rights of life: of freedom of the person, of speech, and of the press; of religious
freedom: of petition; of discussion: ol marriage; of taking part in the governmeni, and many others. All such rights are
— with certain limitations, which make them truly social or civil rights, and apart from which the above terms cannot be
understood — enjoyed in this country, as a matter of fact, whether or not they are all declared in our constitutional Jaw.
The question with which we are at present concerned, however, is the fatter, or rather. is the question &5 10 how many of
the above-mentioned rights are included under a particular term in a particular clause in our most fundameatal law.

In the Federal Constitution and in the constitutions of at least twenty-eight of our States there are clauses which in
substance declare that no person shall be deprived of “life, liberty, or property (sometimes ‘esiate’), but by the judgment

of his peers or the law of the land.” In some constitutions the same rights are first declared in the ancient terms of -
the prototype of these clauses (to be noticed later), and are then summarized as above; and in some we find instead of

“judgment of his peers oz law of the land,” the expression “dus course {or ‘process’) of law:” but it is well settled that “due

process of law” and “law of the land™ are identical in meaning,2 and the other variations are not important, because
they do not affect the identity or hisiory of the clause. A somewhat similar combination of terms occurs in other places

in several of our constitutions, where nerhaps the term “liberty” is used in a different sense.” At presenl. however, we
are concerned with it as it is used in this *369 pecuhar connection, namely, in those clauses which forbid the taking of
the three liberties in questioi unless by due H cocess of law or the law of the land, unless, as Webster has so well expressed

, “by the general law, which proceeds upon inquiry, and renders judgment only after trial. The meaning is that every
c;tlz‘en shall hold his life, hberty, and preperty,upder the protection of the general rules which govern society.” In this
connection we shall perhaps Tind that the term “liberty” is fairly susceptible of a somewhat narrower construction than
when used collectively te denote all those rights of which, generally speaking, no man ought to be deprived under any

circumstances whatever: to denote. that is, an ideal of government. In this present connection the deprivation of the right -
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named is contemplated as # necessary and usual thing, [idecd. it is worth foticing that in this connection the word 4nd
clause with which we are dealing ate in alinost every instance inserted in a section of the constitution dealing exclusively
with the conduct of criminal trials, with 1he privileges of the accused. with 2 process in which the whole question is
whether the person concerned shall be deprived of one or the other of certain rights; that is, of life, or personal liberty.
or property as a penalty for crime; and it is declared that he shall not, without due process of law. A priori, therefore, i
would seem that in this connection the term is not used in its broadest sense Lo denote all civil rights. but, like the terms
“life” and “property,” to denote one particular kind of civil right, of which the law is accustomed to deprive persons
by way of punishment.

The clause in question has a definite anc a most ancient history. Tt is of Teutonic origin, and Professor Stubbs states that

the very formula here used is probably adopted from the laws of the “Franconian and Saxon Caesars.” b AL any rate we
find it in almost precisely the same form in which it has been incorporated into many of cur American constitutions at

the beginning of the thirteenth century in the Magna Charta of King John of England. ¢ That century comprises at once
the gloomiest and the most auspicious period of English history. During that century the English people were oppressed
by a foreign and conquering race, were ruled by two of the worst kings that ever ascended the *370 English throne,
and were in large numbers reduced to a condition of slavery. Yet during that same period the foundations of the English
parliament, the English copstitution, and the science of the English common law were laid. On June 13, 1215, King
John, at the point of the sword, was compelled by the English barons to affix his seal 1o the “Greal Charter of English
Liberties,” — a document upon which the unslinted'praise of historians of every school and stamp has ever since beet

ished. Tn one aspect the Magna Charta represents an end and consummation, in another a beginning. 1t was, for the

most part, a compilation of the ancient customs of the realm, | or the laws of King Edward the Confessor as they existed
before the Norman conquest. On the other hand it was the fivst great declaration of the rights of the new nalion. the
various elements of which several causes had combined to unite and consolidate, and from this time forth the constant
demand of the people is for a confirmation, not of the “Leges Edwardi,” but of the Magna Charta. It was, according 1o
Lord Coke, confirmed no less than thirty-two times by subsequent monarchs. During the long reign of Henry 111, the
rights which had been wrested from King John were not only preserved, but also increased. During that of Edward 1,
who attempted to govern arbitrarily, it was the same. One remedial statute afier another was passed, until finally every
Englishman carie to regard the Magna Charta and its confirmations as his birthright. We are told by Haltam ihat it is
doubtful whether there are any essential privileges of Englishmen, “any fundamental securities against arbitrary power,
so far as they depend upon positive institution, which may not be traced to the time of the Plantagenets. The same author
has characterized the Great Charter as Vstill the keystone of English liberty. All that has since been obtained is little more
than confirmation or commentary; and if every subsequent Jaw were 10 be swept away, there would still remain the bold
features that distinguish a free from a despotic monarchy.”

1t should be noticed, however, that the main object of those who did most to obtain the charter was to secure their own
rights, not those of others. At that time the barcns themselves were really the chief oppressors of the people. The king did
all he could in that direction; but he was one, the barcns many. *371 The king oppressed his barons, and they oppressed ©

" the people. The kind of oppression to which the barens were subjected by the king was, moreover, very different from

that exercised by the-former on the people. It consisted. mainly, of the hardships incident to the feudal system, such as
wardship and marriage, aids and escuage. But the wrongs suffered by the people at the hands of the barons were {far more
intlerable. They were despoiled of their property, were taken and imprisoned in the castles of the barons in order 10
extort ransoms, and were even put (0 death without any pretence or process of law. The chronicles of that period afford
evidence of systematic outrages practised by the barons on the people for which it would be difficult to find a parallel in
English history. This has not been sufficiently borne in ming by those historians who have eulogized the English barons
for their great solicitude concerning the interests of the people, for their generosity in caring for the interests of the ?eople
as well as their own, and for their foresight in establishing such far-reaching and eternal principles of hiberty. The (ruth
seems to be, not only that the charter was obtained chiefly through the efforts of the barons. but also that it was intended.
first of all, for their protection. The bulk of it relates 1o feudal matters, applied only to those who held land by military -
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tenure, and therefore affected the mass of the peoplc only indirectly. It has been suggested that those articles which do

include the people, and which are of a fundamental character, were inserted at the instance of the king. Whether or not
such is the truth, however, the Great Charter did contain at least one provision which included all freemen, protected
them against-ail persons, and which, if enforced, would forever secure to them their most fundamental rights. Moreover.
— and this is the point especially to be noticed, — that article was intended rather to afford a practical remedy for cruel
and intolerable invasions of certain elementary rights than to announce theoretical principles of right for future ages, —

of even for themselves, — or to establish a great principle of what we of this century are pleased to call “constitotional”
law.! Nor did it declare it to be sell-evident “that all men are created equal; that they are endowed by their Creator
with certain inalienable rights; that among these are life, liberty, and the pursuit of happiness.” This is worth observing,
because it throws a strong light *372 on the article of which our “life, liberty, and property” clauses are gither copies
or slight variations.

The provision referred to is, of course, the thirty-ninth article of the Great Charter. It declares that “nullus liber homo
capiatur, ve! imprisonetur, aul dissaisiatur. aul utlagetur, aul exuletur, aul aliquo modo destruatur, nge super eum
ibimus, nee super eum mittemus, nisi per legale judicium parium suorum, vel per legem terrae.” | No freeman shali be
taken, or im,:risoned, or disseized. or outlawed. or banished. or any ways destroyed: nor will we pass upon him, nor

send upon him, 2 unless by the legal judgment of his peers, or by the law of the land. In the confirmatory statute of 9
Henry II1., which is the form of the Great Charter found in the Statutes at Large. and is therefore part of the existing

law of England, the above article is slightly enlarged. After the word «disseized” we find “of his {reehold, or liberties, or

_custom” (“de libero tenemento suo, vel libertatibus, vel liberis consuetudinibus suis"),3 — an addition obviously
intended to explair the right of property which the word “disseized” represents and deciares. In another statute, passed
in the {ifth year of Edward I11., the same article is rendered as follows: “No man shall be attached by any accusation, nor
forejudged of life or imb, nor his lands, tenements, goods, nor chattels seized into the king's hands, against the form of
the Great Charter and the law of Lhe fand,” — a clear declaration of the rights of personal liberty, life, and property. In
25 Ed. [1L Statuté S, chapter 4. we {ind a more extended reading: “None shall be taken by petition or suggestion made
to our ford the 'king. or 1o his council, unless it be by indictment or presentment of good and lawful people of the same
neighborhood where such deeds be done, in due manner, or by process made by writ original at the common law; nor
that none-be out of his franchises, nor of his freeholds. unless he be duly brought into answer and forejudged of the same
by due course of law.” Finally, in 28 Ed. I1L, c. 3. the same declaration of rights is put still more clearly as follows: "No
man, of whatever estatc or condition that he be. shall be put out of land *373 or tenement, nor taken nor imprisoned,

nor put 1o death, without being broughi in answer by due process of law.”!

The fast four enactments are simply confirmations of the thirty-ninth article of the original charter, just as that article

may be said to be a confirmation of the commaon law as it stood in 1213 2 The rights set forth were not conceived of for
the first time in 121 5. They were rights which free Englishmen had always claimed, and theoretically had always possessed

- ynder the common law. The importance of the thirty-ninth article of the Magna Charta is, that it was alimost the first-

clear and perfect publication of those rights, and that after it the mass of the people came to know more thoroughly and
more universally, precisely what their rights were in theory, and so were able to make a harder fight for them in practice.

In short, the article was a plain, popular statement of the most ‘elementary rights. What, then, were those righls‘?3 In
the original clause and in all its confirmations the general classification is the same. and. expressed in more woderi
phraseology, is simply life (including limb and health), personal liberty (using the phrase in its more literal and limited
sense to signify freedom of ihe person or body, not all individual rights}, and properly. 4 [n 1215 the expression “personal
liberty” was not in use, but the idea, or better, — considering the condition of England at the time, — the ideal, was
not only known, bul, as we see, was sel up i1 the above series of enactments; and the terms employed 10 express if were
sufficiently plain: “No freeman shall be taken or imprisoned.” Gould any words more clearly express what we of this
century intend when we talk about personal libesty, or about the great Habeas Corpus principle of Anglican liberty? It
would seem not. 1t would seem, indeed, that the words which we should naturally *374 use 1o-day to explain what is
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meant by personal freedom are the precise equivalents of the plain, simple Latin terms of that age: “Nullus libet homo
capratur vel imprisonetur.” These words were, morever, employed in the thirty-ninth article to express an idea which
was just as dear to the men of that time as it 15 to us, remote as was the prospect of its complete realization in 1213,
When they drew the famous thirty-ninth article that right was put first: and Lord Coke remarks, — in his commentaries
on the article, where he points out that the evils from the laws of the land are to protect the subject, are recited in the
ordet in which they most affect him, — that “this hath first place, because the liberty of 2 man's person is More precious
to him than everything else that it is mentioned, and therefore with great reason should a man by law be relieved in

that respect, if wronged.” I Coke then discusses the meaning of the word “disseized,” which he finds to include several
varieties of rights, all of which may be included under the term “property,” — which, however, does not occur in the
Magna Charta or in any of i(s confirmatioas. According to Coke, this right is classified after that of personal hberly.
because less sacred. Nevertheless, in the statute 28 Bd. 111. c. 3, cited above, which is confirmation of the thirty-ninth
article in the original charter, the order of rights in the latter is reversed, property coming first, then personal berty,
then life. It seems, however, that no great importance is to be attached to the arrangement. The essential point is that
all the enactments cited — to which others might be added — declare three great fundamental rights by prohibiting
the doing of certain acts, Those rights are, perhaps, the most elementary and important righis conceivable, and are the
ones with the development of whick English constitutional history is chiefly concerned. They were brought together,
and for the first time authoritatively and publicly announced to Englishmen as Englishmen in the (hirty-ninth article

of the Great Charter. ' .

shat period the rights in question took on their present nomenclalure and began to be termed the rights of "life.
ligerty, and property” it is impessible to say with any precisien. The terms rhemselves are probably as old as the language.
It cannot he said that they are fortunate enes in thie particular connection and combination, because their meaning
is vague and uncertain *373 without sotme istorical cxplanation, Perhaps such uncertainty is a necessary evil in all
insteuments which, like American bills of rights, represent a loug period of development. The terms used in the original
article are niuch more definite, and 15 sor1e of our constitutions have been copied literally, with the words “life, liberty,

and property” added by way of summary, and, as it seems, by way of supererogation. | We have noticed that the term
“liberty,” generally in the plural number, was formerly used to denote a right or privilege. Thus the Magna Charta itself
was entitled the “Charta Libertatum.” We have also noticed that the expression “civil liberty” is, in the same sense,
simply a collective for all the rights, political, religious, and civil (using the word “civil” in the narrow and rather loose
sense which it has recently acquired in this country), which a person bas in given social body, that is. under a given
government. The term was formerly used in still another way, o denote. not any right or privilege, but an exclusive
right or a franchise, and that s probably the sense in which it was used in the thirty-ninth article of Magna Charta, as
confitmed by @ Hen, ITL ¢. 29. In all these cases, however. the term was not used in connection with the fundamental
rights of life and property to express third great right, as is the case in our American constitutions, and in the latter it
must, therefore, be beld 10 have a diffcrent meaning. Tn them it s not used to denote any and all rights, or to denote a
right vested exclusively in one person. hut to denote a particular kind of right 10 which every person is entitled, unless
t is taken away by due process of law. It i used. in other words, just as the terms “life” and “property” are used, sach .
to express-a special kind of right. 1t is as unreasonable to say that “liberty.” in this connection, includes all civil rights.
as it is to say that the term “life” includes (hem, or that the term “propetty” includes them. If it did, it would include
life andl property, and the clause reading, “no persen shall be deprived of life. all his rights, or property,” would be an
absurdity on its face. The fact is that each of these terms has a peculiar and definite meaning, and it seems clear, on the
whole, considering the history of the clause, that (he term in question means personal liberty, or [reedom of the person
from restraint. Personal liberty was a common-law right in England in 1215, and long before: it was one of the great
rights declared in the thirty-ninth article of the #376 Great Charter; it was insisied upon in all the confirmations of
that article, and is there always found in connection with the tights of life and property; its infringement was the chief
complaint in the Petition of Right of 1627, and the Habeas Corpus Act of 1679 was passed solely to secure i against
usurpation. Altogether, it may be said that the history of the growth.and development of the right of personal liberty is
ihe main elément in the history of early English constitutional Jaw, that the idea of personal liberty pervades the histor}
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of the Anglo-Saxon race, ancl that it is, therefore, not surprising to find it classified with the rights of life and property
as ome of the three greatest civil “liberties.”

It rhay, however, be contended that although the term “liberty” is not used in the clauses under discussion in its broadest
sense to include all the rights one has in a body politic, it dees include other great and important rights besides that of
personal liberty, as, for example, religious liberty, liberty of specch and of press, liberty to bear arms, of petition and
discussion, liberty to obtain justice in the courts, and many others, all of which are to-day regarded as fundamental rights

in this country. 't may be argued, in other words, that the term “liberty” is a broader one than the terms used in Magna
Charta, and may well be interpreted to include other rights besides that of personal freedom, for the reason that it was
probably intended so to do by the framers of our constitutions. There are several answers 1o this argument. In the (irst
place, the clauses in our American constitutions are, as we have seen, mere copies of the thirty-ninth article of Magna
Chawla, which knows nothing of such rights as the akove. In the sezond place, the term “liberty,” while it was not used in
the thirty-ninth article, was used in its present connection with the terms “life” and “property” long before the framing
of qur American constitutions, and when so used meant sinply personal liberty. 1t would, therefore, naturally be used
by the framers of our constitutions in that sense. To establish this it is only necessary to refer to Blackstone. [n one
place Black-stone remarks: “The Great Charter protected every individual of the nation in the free enjoyment of his Jife,
liberty, and *377 property unless declared to be forfeited by the judgment of his peers or the law of the land.” referring,
of course, to the thirty-ninth article. In another place he discusses the subject more at length, and after defining the
absolute rights of individuals, “which are usually called their liberties.” to be “those rights which are so in their primary
and strictest sense, such as would belong (o their persons merely in a state of nature, and which every man is entitled to
‘l_ljoy whether out of saciety or in it," he goes on (o enumerate them: “These rights may be reduced to three principal

“or piimary articles: the right of personal security” (under which he includes life, limb, health. and reputation, the same

rights which Coke and other commentators on the thirty-ninth article include under the terms “aliquo modo destruatur,”
and which may fairly be included under the term “life” in our constitutions), “the right of personal liberty, and the right
of private‘property, because, as there is no other known method of compulsion or of abridging man's natural free will but
by an infringement of one or the other of these important rights, the preservation of these, inviolate, may justly be said to

Include the preservation of our civil immunities in their largest and most extensive sense.” ! Blackstone defines personal
liberty to be the “power of locomotion, of changing situation. or moving one's persan 10 whalever place ane's inclination
may direct, without imprisonment or restraint, unless by due course of law,” and he observes that it is pechaps the most
important of all civil rights. He means by personal liberty simply freedom from restraint of the person. It is instructive
to note that Blackstone, in discussing each “absolute” right, points out that it is declared and secured by the famous
article of the Great Charter. He cites the words “nullus liber homo aliquo modo destruatur as the constilutional security

. for the right of life or personal security; the words “capiatur vel imprisonetur” for the right of personal liberty, and the

words “dissaisiatur de libero tenemento™ for the right of private property. Itis evident, therefore, that his classification of
fundamental rights under the terms “life,” “liberty,” and “property,” like that of alt other commentators. is derived from
the thirty-ninth article. It is evident, also, that he had no conception of religious liberty, liberty of press and speech, or
political liberty (meaning thereby the right to take part in the government, €.g., the right to vote) as absolute *378 rights-
of individuals, They are not mentioned in his discussion of the subject. He does, indeed, name certain other important
individual rights besides those of life, personal [reedom, and property, such as the right of petition, of securing juslice in
the courts, and of bearing arms; bul he says that these “serve principally as networks or barriers to protect and maintain
inviolate the three great and primary rights.”

In.“Care's English Liberties,” a collection of important English Charters which had a wide circulation in the American
colonies, the fifth edition of which was published in Boston in 1721, we find the same classification of rights in the same
terms, and in every case the term “libeity” is explained to mean freedom of the person from restraint. For exdmple in
his.comment on the Habeas Corpus Act the author says; — ,
There are three things which the law of England (whicl is & law of mercy) principally regards and taketh care of, viz.,
life, liberty, and estate. Next to a man's life the nearcst thing that concerns him is freedom of his person; for indeed,
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what is imprisonment but a kind of civil death? Therefore, suith Fortescue, cap. 42, the laws of England do, in abCases,

favor liberty. The writ of Habeas Corpus is a remedy given by the common law, for such as were unlawfully ! detained
in custody, to procure their liberty. 1

- Chancellor Kent made precisely the same enumeration of fundanental rights, with religious liberty added as a distinct

and separate right. 2 There is no suggestion of ils being included in the clauses in question. Indeed, religious freedom js
- ‘ . - . . - .
a modérn idea, and may be regarded as one of the contributions of this country to civil liberty. It was totally suppressed

and unrecognized in England in the seventeenth century. * In theory it does not exist in England to-day. Any person
who publishes a denial of the truth of the Christian religion, or of the existence of God, commits a blasphemous libel,
and is, on the existing law, liable to imprisonment. It matters not whether the terms of the publication are decent or
otherwise. 8o, a denial of the truth of Christianity, or of the Scriptures, by any person who has been educated as a

Christian in England, is a criminal offence, entailing severe punishment, ! *379 Even in this country religious liberty
has not always flourished. In fact all the early colonies, except Rhode Island. absolutely denied it, and it cannot be said
to have become generally established as a right until well into the last century. And so it is with what we call “liberty
of the press,” which means nothing more than liberty to publish any statement without the permission of a licenser, or
freedom from censorship. This right is also of very recent origin. It is not mentioned in the Petition of Right (1627),
nor in the Bill of Rights (1689}, of so little importance did it seem to those engaged in redressing the grievances of that

time in England, 2 In the colonies the feeling was the same. In 1671 Governor Berkeley, of Virginia, “thanked God that
there were no free schools or printing: and | hope we shall nol have them these hundred years; for learning hath brought

lisobedience and heresy into the world. and printing hath divulged them, God keep us from both.*? He was speaking
of the condition of the colonies in reply to English Commissioners. In 1683. when Governor Dongon was sent out as

governor of New York, he was expressly directed not to allow any printing. * In Massachusetts the publication even of

State papers did not become free until 1719 % Yet at this time, s always, the colonists most strenuously asserted their
rights to life, liberty, and property: and Chalmers, in his Colonial Annals, declares that they are “assuredly entitled 10
the same liberties which are enjoyed by those whom they had left within the realms.” “They were entitled 10 personal

security, to private property, and, what is of most importance of all, to personal liberty.” 5 On the whole, therefore. one is
fuily justified in saying that liberty of press and religion, and of speech, were unknown and unclaimed as rights, not only
when the thirty-ninth article of Magna Charta Was formed, but also centuries later when the terms of that article became
paraphrased or consolidated into the more modein expression, “life, liberty, and property.” That phrase was probably
inuse *380 long before the eighteenth century, and when used could not have included the above rights because they
did not exist at all, or were not deemed important. Such being the case. and the terms having taken on a fixed meaning, it
is reasonable to suppose that the makers of our constitutions used them with that meaning. just as Blackstone did when
he employed them to denote the three great absolute rights of individuals.

In regard to such “liberties™ as those of petition and discussion. of trial by jury, of Habeas Corpus, of bearing arms.
for defence, of taking part in the government, and many others, important as such rights are, they cannot be said to
be fundamental in the sense that life, personal liberty, and property are fundamental rights. Strictly speaking, they are
not substantial rights at all. As ends in themselves they are of no value. They are what Blackstone terms “subordinate”
tights. In other words, lhlcy are really the remedies or means which must often be employed in order Tully to obtain and
enjoy the real and substantial liberfies. If the term “liberty" is held t& mean civil liberty in its broad sense, all such rights
must undoubtedly be included within it; but so must the rights of life and of property. It is only fair to assume that when
the term was used by the framers of our constitutions, it was intended by them to have a definite meaning. As has been
indi¢ated, it had always had a definite meaning in the past. Itis barely possible that they intended it to comprise all the
liberties a person was to have undpr the form of government which they were about to establish. But if such rw‘aé their
intention, why did they use the term in its ancient connection, with two other terms which had a historical meaning, but
which, upon that theory, would be entirely superfluous and meaningless? If they intended it to mean civil liberty, and -
to in'clude such rights as those of marriage, of education. and of employment, it would. of course, necessarily include
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the more fundamental rights of lifc and propcfly. and the enumeralion of the latter would be useless. If their hienfion
was as supﬁosed, it would surely have been more natural for them to have inserted a clause reading: “No person shall be
deprived of any of his civil rights or liberties unless by due pracess of law.” Such a clause was inserted in the conslitution
of New York, article I, section r of which provides that “no member of this State shall be disfranchised or deprived of
any of the rights or privileges secured to *381 any citizen thereof unless by the law of the land or the judgment of his
peers.” And yet another section of the same article, in providing for the rights of criminals, declares that “no person
shall be subject to be twice put in jeopardy for the same offence: nor shall be compelled. in any criminal case, 10 be a
witness against himself: nor be deprived of life, liberty, or property without due process of law.” If the term “liberty”
in the last clause has the meaning sometimes suggested, the first clause is entirely superfluous; and yel it is a canon of
the interpretation of solemn instruments like constitutions, that a clause is not to be so construed as to render another
clause entirely superfluous without very strong evidence.

Moreover, the important rights which. if the term is used in the broad sense, must be included within it, are in all our
constitutions specially provided for in separate, and often elaborate clauses. Thus the Federal, and almost all the State
constitutions, provide in diffevent terms for freedom of religion. of speech, and of press, for the right of trial by jury, of
bearing arms, and the right of petition. So also constitutional protection is afforded against unreasonable searches and
seizurcs, against quartering soldiers in private houses, and against excessive punishments. All these are certainly civil
rights, and a part of one's liberty under American government. Yet it seems to the writer that the mere fact that these
— which may be described as rights of the second degree of magnitude — are provided for in separate clauses is a fair
and strong argument to show that they were not intended to be included in a clause of 4 very dilferent nature, which
enumerates and protects in historical language those great liberties which have, fron1 lime unknown, been deemed the
most fundamental rights of a freeman. That such a clause includes all rights, great and small alike. seemss to the writer
an untenable interpretation. And yet if it includes any besides the right of personal liberty. there seems to be no reason
why it should not include ail.

Finally, there is one other fact, already adverted to, in the nature of iritrinsic evidence, which is worth neticing, If “liberty”
mcludes alk great civil rights, it must include such rights as religious liberty. trial by jury. and liberty of press. The clause
being interpreted would then read: “No person shall be deprived of his religious liberty. etc., unless by due process of
law.” But the supreme, lundamental law, as declared by our constitutions, is that a *382 person shall never be deprived
of those ﬁights, that they shall be inviolate and sacred forever. Therefore. how can such rights fairly be construed into a
clause contained in a section dealing with the punishment of crime, a clause naming rights which are consiantly taken
away, which itself implies that they must always constantly be taken away. and which only stipulates that they shall be
taken by due process of law? In other werds, is it fair to suppose that the framers of our constilutions intended, first, 10
declare certain rights (o be in every case and inder all circumstances inviolable, and then to dsclare, or to imply, that the
same rights might be taken away by due process of law? It would seem that such an intention cannot be imputed to them.

So much fer the question considered entirely as one of principle. If the conclusion arrived at is correct, the term “liberty,”
as used in those clauses which protect "life, liberty, and property,” unless taken by “due process of law,” means nothing
more or less than freedom of the person from restraint, — the great Habeas Corpus pringiple of Anglican liberty, —a

. right, the illegal invasion of which gives rise to an action of false arrest or imprisonment. It must be admtited that this

view is not altogether supported by the adjudged cases. In fict, the precise view here maintained is repudiated by several
decisions. Onithe other hand. as [ar as the present writer has been able to discover. the courts themselves have not yet
arrived at any very definite conclusion regarding the scope of the term, There is some general discussion in the books
about the origin and nature of the clause as a whole. There are volumes of discussion of the meaning of the phrase “due
process of law.™ There is also some loose and indefinite ialk about life. liberty, and properly. When, however, one seeks
to ascertain the precise signification of “due process of law,” he will not ge1 2 more definite idea from the decisions than
from the concise, bul necessarily rather vague, definition of Webster, already cited; and when one examinesthe cases
to learn the meaning of the terms “life,” “liberty.” and “property.” although he may be informed of some of the rights

WESTLAW @ 2017 Thomson &auiars. No glam to orainal U.3. Govermmert Wi ks 3



e i st
RS L S 4 L e s L TR
'

THE TRUE MEANING OF THE TERM “LIBERTY" IN THOSE... 4 Harv. L. Rev. 365 é/

which thpse terms do include, he gets little or no exact information }egarding their precise scope — as to the rights which
they do not include. This indefiniteness is particularly noticeable in some of the federal decisions.

The fifth amendment to the Federal Constitution, the object of which is to provide for prosecutions, trials, and
punishments (we *383 ‘have seen that the clauses it question are generally contained in such a section), declares, among
other things, that “no person shal! be deprived of life; liberty, or property without due process of law.” This amendment,
like most of the others, was aimed at the federal government only, and the writer has been unable 1o find a judicial
construction of it which throws any light on the present question. The first section of the fourteenth amendment provides
that '

. All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United
States and of the State wherein they reside. No State shall make or enforce any law which shall abridge the privileges or
immunities of the citizens of the United States; nor shall any State deprive any person of life, liberty, or property without
due process of law, nor deny to any person within its jurisdiction the equal protection of the laws,

The amendments to the Federal Gonstitution constitute its bill of rights. The fourteenth amendment was the second of a
series of three, the purpose of which was (o secure (o a recently emancipated race all the civil rights that the whole people
enjoy, and io give it the protection of the general government in the enjoyment of such rights whenever they should be
denied by the States or their agents. It did not add anything to the rights of one citizen against another citizen. Such rights

were left to the legislation of the States. | The second clause of the amendment is, like corresponding clauses in the State
Qonstilutions, taken from Magna Charta, and there is no reason why it should reccive a different tterpretation. The
first decision to put a construction on the fourteenth amendment was that in the Slaughter-House Cases. 16 Wall. 36. In
1869 the Legislature of Louisiana created a corporation called the Slaughter-House Company, which was empowered
to maintain stock landings and slaughter-houses al a specified place near New Orleans, and all cattle brought 10 New
Orleans for food were required to be kept and slaughtered at these houses, the company being authorized to demand 2
compensation for the use thereof. The exclusive privilege thus conferred was to continue for twenty-five years. Certain
persons *384 engaged in buichering in New Orleans brought actions in the State courts to test the constitutionality of
this act, and those actions were afterwards carried to the Supreme Court of the United States. It was there contended
that the act viclated the thirteemih and fourteenth amendments, — the former by creating an “involuntary servitude,”
the latter by depriving the plaintiffs of their “privileges and immunities™ as citizens of the United States, of the “equal
protection of the laws,” and of property without process of law. The cofrt sustained the act. overruling all the above

objections. Three judges, kowever, filed dissenting opinions, and each had something to say about the meaning of the
term “liberty.”

M. Justice Bradley, in discussing the meaning of the terms “privileges and immunities,” quotes the (hirty-ninth article
of Magna Charta, and then says: — ’

I Englishconstitutional writers expound this article as rendering life, liberty, and property inviolable, except by due process

~ of law. This i3 the very right which the plaintiffs in error claim in this case. Another of these rights was that of Habeas
Corpus, or the right of having any invasion of personai Iiberty judicially examined into, at once, by a competent judicial
magistrate. Blackstone classifies these fundamentat rights under three heads, as the absolute rights of individuals, to
wit: the right of personal security, the right of personal liberty, and the right of private property .... The Declaration of
Independence lays the foundation of our national existence upon the broad proposition “That all men are creatéd equal;
that they are endowed by their Creator with certain inalienable rights; that among these are life, liberty, and the pursuit
of happiness.” ... Rights to life, liberty, and property are equivalent to life, liberty, and the pursuit of happiness.

£l
r

Farther on, referring specially 1o the life, Iltberty, and property clause, the same learned judge says: — -
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M. Justice Swayne took a similar view: —
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In my view, a law which prohibits 4 large class of citizens from adopting a lawful employment, or from following' lawful
employment previously adopted, does deprive them of liberty as well as property, without due process of law, This right
of choice is a portion of their liberty: their occupation is thelr property.

t

*385 Life is the gift of God, and ihe right to preserve it is the most sacred of the rights of man. Liberty is freedom
from all restraints but such as are justly imposed by law. Property is everything which has an exchangeable value, and
the right of property includes the right to dispose of it according to the will of the owner, Labor is property. and as
such merits protection.

't

Itis rather peculiar that Mr. Justice Bradley, afierapproving Blackstone's enumeration and definitions of absolute rights,
should state that the right to choose an occupation is a part of one's liberty as that term is used in the clauses in question,
and imply that Blackstone classifies the right of Habeas Corpus under the right of personal liberty as a distinct part

thereof. ! Blackstone’s conception of the terms was more precise. The idea that one's labor is one's property is rather
economic than legal, and indeed in another case a passage from Adam Smith's “Wealth of Nations” is the authority cited.

Itis, however, 10 be observed that the court, while it did not much discuss the clause in question here, apparently took a
view of it very different from that of the dissenting judges. It decided thai 4 State can, in certain cases, grant a monopoly
to a corporation. It asserted that this power is unrestrained by the thirteenth and fouricenth amendments, and that the

rivileges referred to in the latter are (hose of citizens of the United States as such. Tt clearly implied that the ordinary

rundanental rights of all persons to hold property, to engage in trade, and ali lawful occupations, are not among them.

Finally it disposed of the life, liberty, and property clause in the following summary fashion: —

The argument has not been much pressed, in these cases. that the defendant's charter deprives the plaintiffs of their
property without due process of law. or that it clenies to them the equal protection of the law. The first of these paragraphs
has been in the Constitution since {he adoption of the fifth amendment as a restraint upon the Federal power. It is also
to be found in some form of expression in the constitutions of nearly all the States ... And it is sufficient to say thay
und_ér ne c_onstruclion‘ of that provi;sion that we have seen. or any that we deem admissible. can the restrain imposed
by the State of Louisiana upon the exercise of their trade by the butchers of New Orleans be held 10 be a deprivation
of p?operty within the meaning of that provision. . .
*386 The court did not, apparently, consider il even arguable that the restraint upon following their lawful calling
was a deprivation of “liberty.” Moreover, the decision does not rest, so far as this clause is concerned, upon the ground
that-the act was a fair exercise of the police power, and so was dué process of law. 1( proceeds on the ground that the
fourteenth amendment has no application whatever 10 such a right as that contended for. namely, the right of every
man to pursue a Jawful occupation. So that the actual decision in the case is against, rather than in favor of, the broad .
construction of the term “liberty.”

So also in'Bradwell v. The State. 16 Wallace. 130, it was decided that a law of Iihnois denying the females the right 16
practise law in that State violated no provision of the Federal Constitution, the plaintiff contending that it violated the
fourteenth amendment. Here also the court seems to have decided, by implication, that the right to practise a lawful
cailing is not included in the life, liberty. and property clause. It expressly decided that it is not a privilege or immunity
of a citizen of the United States. In Walker v, Sauvinet, 92 U. S. 90, the question was whether the right of trial by jury
was secured by the fourteenth amepdment. 1t was held that it was not, but there is no direct consideration of the term
in question. In Munn v. Illinois, 94 U. S. 142, we find a direct statement on the point. although not in the opinion of
the court. The question was as (o whether a State legistaiurc may fix the maximum of ¢harges for the storage of grain ir_1

warehouses situated in large cities, without violating the fourteenth amendment. The court.held thai this could be done,
that where property is devoted to'a public use, the States may, in the exercise of the police power, to a certain extent
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control it, and that the fourteenth amendment cannol be supposed to inlerfcre with the police power. Mr. Justice Field,
in & dissenting opinion, contended that the act did violate {he fourteenth amendment. and among other things said: —

By the term “liberty,” as used in the provision, something more is meant than mere freedom Irom physical vestraint or
the bounds of a prison. It means freedom to g0 where one may choose, and 10 act in such a manner, not inconsistent with
the equal rights of others, as his judgment may dictate for the promotion of happiness: that is, to pursue such callings
and avocations as may he most suitable to develop his capacities and give to them their highest enjoyment.

¥387 Butchers' Union Company v. Crescent City Company, 111 U, 8. 746, is another case where some of the judges
insisted upon such a construction of the term as would include the right to follow any lawful occupation, The appellce .
in this cdse was the company to which the Legislature of Louisiana had, in 1869, granted the exclusive privileges for
slaughter-houses which were sustained in the Slaughter-House Cases. The appellant company had received a grant of
privileges of the same kind (rom the same State, in 1881, but had been restrained from exercising them by the lower courts,
The Supreme Court now held that such privileges could be exercised by the appellants. that the power of a legislature to
make an irrepealable contract did not extend to subjects aflecting the public health and morals, 50 as to limit the future
exercise of legislative pawer on those subjects, to the prejudice of the general welfare. In a concurring opinion Bradley, J.
{with whom agreed Harlan and Woods, 13.). who dissented in the Staughter-House Cases. reasoned that the law creating
the monopoly which was sustained in those cases abridged the “privileges” of the other citizens of New Orleans, which
the fourteemh_amendmem was intended 10 protect, and then declared: — ' .
@ But if it does 'not abridge the privileges of a citizen of the United States to prohibit him from pursuing his chosen calling,
ba;ld giving to others the exclusive right of pursiing it, it certainly dees deprive him (1o a certain extent) of his liberty;
for it takes frém him the freedom of adopting and following the pursuit which he prefers; which, as already intimated,
is & material part of the liberty of the citizen. And if a man's right to his calling is his property, as many maintain, then
those who had already adopted the p-ohibited pursuits in New Orleans were deprived. by the law in question, of their
property, as well as theiriiberty, without due process of Jasw,

If “property” means putrsuit of ha ppiness, as the learned judge has before implied, it is difficult fo perceive why there
should be any distinction between 1 calling adopied and one nol adopled. In cither case one's “pursuit of happiness™
may be interfered with by a prohibitive law. 1t is alse difficuil to distinguish liberty and property. If the latier has the
meaning suggested, probably there is no distinetion.

The above seem to be the only federal decisions which throw any light on this subject. In any view they are unsatisfactory.
In no case does the opinion which stands as that of the court #388 discuss the present question, and while i does, in
several cases, appear to proceed on the ground that the “life, liberty, and property” clauses do not include rights like
that of pursuing any lawful occupation, it might just as well have rested on the ground that the acls in question were *
a fair exercise of the police power of the State, and so were due process of faw. On the other hand, the opinions of the .
;  dissenting judges, so far as they concern this particular point, are not only of no authority as decisions, but are also
somewhat too vague to be of much value in determining the true meaning of the term.
The.re are several cases decided in the Court of Appeals, of New ‘l’ork. in Which views similar Lo those of the dissenting
judges in the above cases were expréssed. The first of these was Bertholl v. O'Reilly, 74 N. Y. 509. The remarks in that
case, on the present question, were only by way of dictum, but they have been approved and enlarged upon in subsequent
cases. The question was as to the validity of an act of the New York Legislature creating a cause of action in faver of a
person injured by the act of an intoxicated person, against the owner of real property, whose only connection with the
injury was that he leased the premises whereon the liquor causing the intoxication was sold. The defendant, a property
ownér, did not contend that the act was a vielation of his “liberty.” He argued (1) that it was an infringement of his right
of property, and (2) that it violated another and distinct section of the New York Constilution, — already cited, — which .
declares that no member of the State shall be deprived of any of his rights unless, etc. The act was held a valid exercise
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of the police power. but the court took occusion (e remark that “one may be deprived of his fiberty in a constitutional
sense without putting his person in confinement; the right to liberty includes the right to exercise one's faculiies and to
follow a lawful occupation for the support of life.”

This view was followed in the case of In re Jacobs, 98 N. Y. 98, where an act prohibiting the manufacture of Cigars in
tenement-houses was held unconstitationul, as.being an infringement of the rights of liberty and property, and as not
being a proper exercise of the police power. The court says —

So, too, one may be deprived of his liberty, and his constitutional rights thereto violated, without actual inprisoniment
or restraint of his person. Liberty in its broad sense, as understood in this country, *38% means the right, not only of
f‘re'edom from actual servitude, imprisonment. or restraint, but the right of one to use his faculties in all lawfil ways, to
live and work where he will, to earn his livelihood in 2ny lawful célling, and o pursue any lawful trade or occupation. All
laws, therefore, which impair or trammel these sights, which limit one in his choice of 4 trade or profession, or confine
him to work of live in a specified locality, or exclude him from his own house, or restrain his otherwise lawful movements
(except as such laws may be passed under the police poveer), are infringements upon his fundamental rights of liberty,
which are under constitutional protection.

Tt is not clear whether thle court had in mind the clanse in the New York Constitution, prolecting all rights, or that
protecting simply life, likerty, and property. The defendant cited both clauses. Probably the court did not distinguish
them.

Q’coplc v. Marx, 99 NL Y. 377 (1885), is a similar case. Here a law' prohibiling the manufacture and sale of oleomargarine

was held void, as viclating the clause protecting life, liberty, and property, and also that protecting any of the rights of a
citizep of the State, The court says thal it is now settled that “it is one of the fundamental rights and privileges of every
American citizen te adopt and follow such lawful industrial pursuit, not injurious to the community. as he may see fit, "
and-then repeats the statements in the other New York cases that the term “liberty” includes the right to be free in the
enjoyment of all the faculties with which one has been endowed by his Creator.

People v. Gillson, 109'N. Y. 399 (888). was decided on the same ground, A statute made it a misdemeanor for any
persoin who sold food to give away therewith, asa part of the transaction of sale, any other thing as a premiun, gift, etc.
The court held the act void as infringing liberty and property, and said; —

The deféndant here appeals for his protection to the clause in the constitution which provides that no person shali
be deprived of his life, liberty, or property, without due process of law. The meaning of this provision in our State
conslitution has frequently been the subject of judicial investigation, and this court has had occasion very recently to

discuss it, The following propositions are firmly established and recognized: A person living under our constitution has -
the right to adopt and follow such lawful industrial pursuits, not injurious to the community, as he may see fit. The term |

“liberty,” as used in the constitution, is not dwarfed into mere freedom from physical restraint of *390 the person of
the citizen, as by incarceration, but is deemed to embrace the right of man to be free in the enjoymenti of the faculties
with which he has been endowed by his Creator, subject only to such resiraints as are necessary for the common welfare,

The last New York case in which the poini has been touched upon is People v. King, [10 N. Y. 418, where the court
remarked, obiter: — ;

It is not necessary at this day (o enter into any arpument 1o prove that the clause in the bill of rights is to have a large and
liberal intdrpretation, and that the fundamental principle of free government, expressed in these words, protects not only
life, ]iberty, and property, in a strict and technical sense against unlawful invasion by the government, but also protects
every essential incident to the enjoyment of those rights. '

L4
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There is alsc a very recent decision by the Court of Appeals of West Virginia in which similar expressions aré used.
An act of that State prohibited persons engaged in mining and manufacturing from issuing for the payment of laber any
order or ‘paper except such as was specified in the act. The court held such uct void as being “an encroachment both upon
the just liberty and rights of the workmanand his employer, or those who might be disposed 10 employ him.” The court
cites with approval the pagsage in People v. Gillson, above quoted. Alithough. however, the opinion does apparently rest
upon the ground that the a2t was an inftingement of the plaintifPs liberty, the “life, liberty, and property” clause strictly
so called is not mentioned at all. The court quotes an entirely different section of the constitution of West Virginia,

namely, article 3, section 1, which declares, like the Declaration of Independence, that all men are born [ree and equal,

and have the right to pursue happiness, etc. Such a clause may well be held 10 include al] the rights which the laws of West
Virginia afford. 1 is also noticeable that ihe act is held (o be an invasion of the right of property, and 1hat the expressions
used by the mmorlly of the Supreme Court of the United States in the Slaughter-House Cases are repealed. The court
says: “The property which every man has in hig own labor, as it is'the original foundation *391 of a1l other property,

50 it is the yest sacred and inviclable.” ' The vocation of an employer, as well as that of his employee, is his property.”

The writer has been unable to find any more satisfactory consideration of the subject than that represented by the above
cases. As before remarked, the result of those cases is doubtful, their value smal. They neither establish, nor much help
to establish, the precise meaning of the term, and i they represcnt the existing law, the question is still an open one.
All that can be said is that there is a tendency to give to the clause as 2 whole a wide scope, and to the term “liberty”™
a meaning at least sufficiently broad to include what are sometimes classified as “civil” rights, meaning thereby not afl
the rights of a'citizen, not those of life and property, and not those great liberties which are commonly provided for in
pecial clauses in our bills of rights, but simply freedom rom restraint in the ordinary pursuits and avocations of the
citizen. In the fdw cases in which there is anything like a clear and definitc decision, the question before the court was
whether the term included the r:ghl to pursue any lawful occupation in a lawful manner, — and it was decided that it
did, that every person has the liberty Lo “exercise his faculties in all lawful ways.” Whether, if the point should squarely
come up, the courts would so interpret the lerm “liberty™ as to render it prohibitive of any legislative invasion of the right
of marriage, of education in the public schocls, of resorting to any place of public amusement, and of receiving proper
" accommodation at the hands of innholders or common carriers, is not clear. The remarks of some of the judges would
seem (o mdlcate that result, and such rights are apparently often classified with the right to pursue any occupation, or
10 “exercise one's faculties, " as “civil” rights, The cases in which there has been any discussion of such rights have arisen
since the late war, and the question has always been as to the validity of statutes making certain discriminations in these
matters between white and colored persons. These cises have always been decided with reference to that provision in the

fourteenth amendment securing the" ‘equal protection of the laws,” and of course they naturally call for an interpretation

of that clause rather than the one here in question. '

As regards the tendency to give the clause a broad interpretation, *392 and al the least to include within the term
“liberty” the right to follow any lawful calling, natural and reasonable as such a construction may at first plance appear, it
seems, upon exanlination, to have litile real foundation either in history or principle. The use of the 1erm “civil* to denote -
the ordinary substantive rights, other than life and property. which every citizen has. and constantly exercises in his daily
ife, is of recent origin, probably not extending back farther than the War of the Rebellion, and a construction of the
term-“liberty” making it coextensive with “civil rights” in that limited sense of the term “civil.” seems to be unhistorical
and arbitrary. One is obliged to ask why it should include thus much and no more., If it includes the right (0 pursue any
lawful trade. why should it not include the right to worship in any lawful manner, to print or speak in any lawful manner,
and to exercise one's political privileges in any lawful manner? Possibly. if the point should arise, it wounld be held to
mc]ude all the above liberties, although the writer has nict found any stalements in the books to thai effect. The reasons
for® SLppOSlng that the term shosid not be so interpreted have already been set forth.

]

NOTE. — This eassy received the prize offered by the Harvard Law School Association 10 the graduating class of 1890.
—EDS. .
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1

Footnbtes

[

“The members of the convention unquestionably nsed the words they inserted in the constitution in the same sense in which
they used them in their debates. It is their objecl to be understoad, and net to mislead, and they ought not 1o be siipposed to
have used famitiar words in a new or unusual sense. And there is no reason to suppose that they did not use the word ‘impotts,”
when they inserted it in the canstitution, in the sense in which it had been fqm:har]y used for ages, and in which it was daily
used by themselves. It in this Court. we are at liberty to give old words new meanings when we find them in the constitution, '
there is no power whick may not. by this mode of constructicn, be conferred on the general government, and devied to the
state.” — Chief Fustice Taney in the P:Lssengu Cases, 7 How, 478.

' L]

See also Lieber on Civil Liberty. '
I Cooley's Blackstone, 135, n,

See, for example, the Constitution of MassachuseLls. which. following the Declaration of Independence, declures that all men
have natural rights to life, liberty, und the pursuit of happiness.

‘Constitutional History of England, vol. 1, p. 577.

Stubb's Select Charters, 301. .

Blackstone's Law Tracts, p. xii. -

Macaulay's History of England, val. L, ch. [,

Stubbs' Select Charters, 301. 3 | '
That is, send others to pass upon, or condemn iaim; 2 Institute, 54,

“Libertatibus™ is evidently used here in the technical sense, meaning a privilege of an exclusive nature — 2 franchise.  Liberis

" consueindinibus” means simply customary rights.

For copies or confirmations of this article of Magna Charta by the early American Colonists see the Massachusetts “Body of
Liberties” of 1641, and the “General Fundamentals” of the Plymouth Colony, | Hazard's State Papers, 408,

2 Coke's Inst., proem; 1 Blackstone's Corn's, 128.

“But the essential clauses of Magna Charia are those which protect the personal liberty and property of all freemen, by giving
security from arbitrary imprisonment and arbitrary spoliation. ‘No freeman shall be taken or imprisoned,” etc. It is obvious
that these words, interpreted by an honest cowrt of law, convey an ample security for the two main rights of civil society.

. From the era, therefore, of John's'Charter, it must have been a clear principle that no man can be detained in prison without

trial.” Hallam's Middle Ages. 423,
4 Blackstone's Com's, 424.
Second Institute, 54,

See, for example, the constitutions of Massachusetts, New Hampshire, and Maryland.

See Judge Cooley's discussion of the fourteenth amendment in the appendix of his edition of Story on the Constitution. See
also his discussion of “Civil Rights™ in the *Principles of Constitutional Law.” -

1 Bl. Coin's., chapter on “Absolute Rights of Persons.”
Care's English Liberties (Ed, 17213, p. 185. . I

Kents Cain's, vel. 2, chap. 1,

-
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+ Hume's History of Engiand, vol, vi. 15§, 165,
L 9@ 10 Will 111 ¢. 35; 52 Geo. 111 ¢. 160 Dicey on

It was not fully obtained in England until 1694 Se

3 Chalmers' Annals, 328, "
% 2 Hildreth's History, 77,
> " 2 Hildreth, 298,

6 Chalimers' Annals, 678,

the “Law of the Constitution.™ 257.

e 2 Cooley's Bluékstone. 133, note (u).

*It simply furnishes an additional security against any encroachment by the States upon the fundumental rights which belong

. . a a -
ave one's case examined is not the right of personal liberty any more than

State v. Goodwilletal., 10S. E. Rep. 285. For similur cuses see Godcharles v. Wigeman. 113 Pa, St. 431, and Hancock v. Yaden,

| .
to every citizen as a member of socicty.” U, $. . Cruikshank. 92 U, S. 354,
] ‘The right to be brought before a magistrate and h
the right to a trial by jury is the right of life. 1t is sitaply “process of law."
]
23N. E. Rep. 253. In the former cuse the acl was declared “utterly unconstitutional and void” without further discussion,
1

 Poméroy on Constitutional Law, p. 256 1z,

eHVLR 365 .
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