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Synopsis

i

The Petitioner is a public interest litigant. The

Petitioner is an independent economist. That the

Petitioner is a convenor of Joint Forum against NRC

a common platform of various people's organisations

in West Bengal, which is at the forefront of

democratic opposition to the proposed nationwide-

NRC process. The forum is apprehensive that such

a process will exclude millions of poor vulnerable

people from Indian citizenship, particularly the post-

Partition refugees, minorities and undocumented

migrants, rendering them Stateless. The Petitioner

is involved in various pubiic/social works and is the

President of a youth organisation called “Young

Bengal” which undertakes socially relevant and

welfare activities in the State of West Bengal.

The Petitioner, a public interest litigant is filing

the present Writ Petition against the . Respondent
i
seeking relief of declaration that the Citizenship

Amendment Act, 2019 and other executive orders

are against the Constitution and are void.
i
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That pursuant to the powers conferred by the

Constitution, Parliament enacted the Citizenship Act,
I

1955. Thus, under the existing law as existing prior
l

to CAA, any person who was born in India till 1987 is

an Indian citizen without any further ado. Hence, till

1987, India followed the criterion of citizenship by

birth. This criterion is narrowed down for persons

born in India between 1987 and 2003. Such persons

must have at least one parent who is an Indian

A person can also be registered as ancitizen.

Indian citizen. A person qualifies for registration if

iamong other grounds she is of Indian origin and has

been residing in India or outside undivided India, is

married to an Indian citizen or is a minor child of

Indian citizens. A person can also apply for

citizenship through naturalisation following the

procedures laid down in the Act and rules.

Therefore, all the essential criteria for grant of

Citizenship are provided in the Constitution and to a

limited extent in the legislation which is essentially in

the nature of power to regulate - but nothing has

been left to any Government

s
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That in 2004, the Citizenship Act was amended

by the introduction of the term “illegal immigrant”

which was defined as someone who enters or stays

'in India without legal authorization. It appears that

the said amendment was effected to keep out

Bangladeshi migrants would get Indian citizenship

and participate in elections. Thus, after the

amendment, any child born 2004 onward to even

one parent who is an illegal migrant would be

disqualified from citizenship by birth. Illegal migrants

were also disqualified from the other routes to

/citizenship. Any person who ' was an Illegal migrant”

or a descendant of an “illegal migrant” would be

disqualified from getting Indian citizenship through

any means whatsoever. It is stated that children of

“illegal immigrants” are disproportionately affected.

l
In September 2015, the government exempted

non-Muslim illegal migrants from the three countries

from the (Operation of the Foreigners Act through an

executive order. This provided immunity to this class

of migrants from any adverse action by the state due

to illegal entry and stay. The 2015 executive order

t
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providing exemption to iiiegai migrants does so for |

Hindu, Sikh, Buddhist, Jain, Parsi and Christian '

l

“minority pommunities” from the three countries

which “were compelled to seek shelter in India due

to religious persecution or fear of religious

persecution. It is a clear case of targeting Muslims or

those who muslims who could not muster enough

i5

i
i

i ;
;

i

documents to prove themselves as Indian.

IThat on October 23, 2018, the Home Ministry

issued a directive that provided a separate and

accelerated process for non-Muslim legal migrants

from the Ijhree countries to get citizenship, which is

also based on religion, and such a directive was in
i

1 place since 2016.

The CAA removes disqualification based on

illegal migration for “minority communities”;

l

specifically “Hindus, Sikhs, Buddhists, Jains, Parsis

and Christians from Afghanistan, Bangladesh and

Pakistan.” These groups would not be considered

“illegal migrants”, thus allowing them and their

descendants to be Indian citizens or apply for Indian

citizenship. The amendment also shortens the
<i

i



minimum period of residence in India for them.

Instead of 11 years applicable to everyone, they

need 5 years to qualify for citizenship through

Thus, in effect, specifically for non-naturalization.

Muslim migrants from these three neighbouring

amendment seeks to make two

i) removes their and their descendants1

countries, the

changes -

disqualification from citizenship, and accelerates

citizenship by naturalization .

That it is apparent that CAA is violative of

Article 14 and Article 21, in that it uses religion as a

dominant or the only criteria. That as a consequence

of CAA, the non-Muslim residents who illegally

imigrated from Afghanistan, Pakistan and

Bangladesh will be able to apply for citizenship

through registration and naturalization. Similarly
i

placed Muslim residents, irrespective how

persecuted they are, will continue to be barred. This

includes, for instance Muslim communities from

Afghanistan, Pakistan and Bangladesh have

suffered and continue to suffer from religious

persecution. Persecution against the Ahmadiyas is
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both socially pervasive and state-backed in Pakistan.

Shia Muslim communities, particularly the Hazara

have been subjected to severe persecution in

Afghanistan because of their religious beliefs

That under the CAA the differential treatment

of Indiain residents must nneet the requirement of

equality before law and equal protection of laws

under Article 14 and 21 of the Constitution.

Significantly, this Hon'ble Court has held that
(

protection of Article 14 is also available to foreign

citizens as well. It is settled law that differentialf

treatment of Indian residents and also foreigners

must meet the requirement of equality before law
i

and equal protection of laws under Articles 14 and

21 of the Constitution.

That the CAA as well as the executive orders

leading up to it are unconstitutional because they fail

the constitutional standard of rationality are all illegal

and manifestly arbitrary. The CAA also suffers from

dfthe vice excessive delegation as important

function and control to be exercised by the

(
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legislature in respect of the prescription of

qualification for citizenship has been delegated

In light of this, the amendment and the executive

make three! classifications. Firstly, between Muslimorders

and non-Muslim migrants from Afghanistan, Bangladesh

and Pakistan; secondly, between migrants from these

three countries and those from other . countries; and thirdly .

between residents who migrated due to reasons of

religious persecution and those who migrated due to other

forms of persecution like racial or ethnic/ persecution. The

CAA £lso violates promise of freedom of religion under

Article 25 of the Constitution of India.

That the test under Article 14 as the test of equal

protection is : if the classification is rational and

corresponds with the proclaimed purpose. It is stated that

CAA and the executive orders fail to meet both these

requirements, and they are unconstitutional on account of

discrimination.

Furtherf, read with the nationwide exercise of NRC, it

is clear that the proceedings are likely cause division of the

country on religious lines.

i
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l

That the CAA is manifestly arbitrary for want of an

adequate determining principle. The complete absence of

any factual basis behind the amendment’s categorisation
I

of migrants renders it without any determining principle.

That categorisation is done for its own sake, only to

separate non-Muslim from Muslim illegal migrants, and not

in pursuance of (a principle

LIST OF DATES1
i

The Constitution is adopted providing for1950i

t

criteria of citizenship. Constitution of
\

i

India in Article 5 to 11 deal with the
i: i

Citizenship of India.

Religious criteria is expressly rejected at
;

the Debate siacse.

:
:

Sir Alladi Krishnaswamy Iyer, whilej

!
.

discussing Article 5, (Constituent
i

Assembly of India Debates

(Proceedings)- Volume IX) on the 12th of
i

August 1949, stated:
!

/ ‘We are plighted to the
principles of a secular

i

i

1
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State. WQ may make a
distinction between
people
voluntarily

* /

deliberately
another country as their
home and those who
want to retain their
connection with this
country. But we cannot
on any racial or
religious . or other
grounds make a
distinction between one
kind of persons '

- and
another, or one sect of
persons and another
sect of persons, having
regard to
commitments and the
formulation of our policy
on various occasions.

who have
and

chosen

i

i
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The Citizenship Act, 1955 was enacted.1955i

That pursuant to the powers conferred1987

by the Constitution, Parliament enacted

the Citizenship Act, 1955. Thus, under

the existing law as existing prior to CAA
i

any person who was born , in India till

1987 is an Indian citizen without anyI

further ado. Hence, till 1987, India

i followed the criterion of citizenship by
i
l birth. This criterion is narrowed down for

\
1

\
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{
persons born in India between 1987 and

>

2003. A person can also be registeredj

!

as an Indian citizen. A person qualifies

(for registration if among other grounds

she is of Indian origin and has been

residing in India or outside undivided

f

\5
i

India, is married to an Indian citizen or isi

i

a minor child of Indian citizens. A person
i

can also apply for citizenship throughf

j

naturalisation following the procedures
!

.

laid down in the Act and rules
I

That in 2004, the Citizenship Act was2004

amended by the introduction of the term
!

“illegal migrant”, which was defined as

someone who enters or stays in India

without legal authorization. It appears
i: i that the said amendment was effected to j

keep out Bangladeshi migrants would
f

get Indian citizenship and participate in/
i

elections. Thus, after the amendment >

any child born 2004 onward to even one

1 parent who is an illegal migrant would be

/

l
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i
disqualified from citizenship by birth.

Illegal migrants were also disqualified

from the other routes to citizenship

i
i
i
i

l

/
i

I
I September 2015, the government

exempted non-Muslim illegal migrants

07.09.2015!

&!

i :i from the three countries from the08.09.2015
I

operation of the Foreigners Act through

an executive order. This provided
i
!

immunity to this class of migrants from
i

any adverse action by the state due to

illegal entry and stay. The 2015

executive order providing exemption to

illegal migrants does so for Hindu, Sikh,

Buddhist, Jain, Parsi and Christiant ! >

i

“minority communities” from the three

countries, which “were compelled to

seek shelter in India due to religious
i
persecution or fear of religious

persecution.
r

2016 and That on October 23, 2018, the Home

23.10.2018 Ministry issued a directive that provided

a separate and accelerated process for i
:

(
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M

non-Musiim legal migrants from the three
I
countries to get citizenship, which is also

!
I based on religion. The directive; i

extended this policy that was already in

place since 2016 vide GSR No. 702-E &
.

703-E dated 18.07.2016 and S.O.
f

i

1168(E) dated 23,12.2016.i

Citizenship Amendment Act, 2019 is12.12.2019

passed by both houses and notified by
:

the President.I
;

The CAA removes disqualification based

oA illegal migration for “minority

!

i

“Hinduscommunities”, specifically J

Sikhs, Buddhists, Jains, Parsis and{ >i

Christians from Afghanistan, Bangladesh

and Pakistan.” These groups would not/

*
be considered “illegal migrants”, thus

allowing them and. their descendants to
/

be Indian citizens or apply for Indiani

citizenship. The amendment also
/

! shortens the minimum period of j

i residence in India for them. Instead of 11

I
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/
i

years applicable to everyone, they need |
i

5 years to qualify for citizenship through
i

Thus, in effect,\ naturalization.i

specifically for non-Muslim migrants from

these three neighboring countries, the

amendment seeks to make two changes
'!

- it removes their and their descendants’ jI

I

rom citizenship, and Idisqualification f
: 5i

••

!accelerates citizenship by naturalization
i

i

Hence, the present petition.17.12.2019i
i

I
1

(

i
>
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IN THE SUPREME COURT OF INDIA

CIVIL ORIGINAL JURISDICTION
WRIT PETITION (C) NO. OF 2019

IN THE MATTER OF:
PRASENJIT BOSE
Aged 45 years, Son of Late Shn
Prasanta Kumar Bose, R/o
A-9/4, Kalindi Housing Estate
Kolkata 700089
West Bengal

PETITIONER

VERSUS

1. Union of Indicj
through Secretary,
Ministry of Home Affairs,
North Block,
New Delhii 110001

i

Secretary, Ministry of Law & Justice
4th Floor, A-Wing,
Shastri Bhawan,
New belhi, Delhi 110001

2.

.... RESPONDENTS .

(all are contesting respondents)

WRIT PETITION UNDER ARTICLE 32 OF THE
CONSTITUTION OF INDIA FOR VIOLATION OF

\ PREAMBLE, ARTICLES 13. 14, 19 AND 21 OF THE
CONSTITUTION OF INDIA

TO
THE HON’BLE THE CHIEF JUSTICE AND
HIS COMPANION JUSTICES OF THE HON’BLE
SUPREME COURT OF INDIA.

THE HUMBLE PETITION OF APPLICANT ABOVENAMED

MOST RESPECTFULLY SHEWETH:

l

N



Li

\
1. The Petitioner, a public interest litigant is filing the present

Writ Petition against the Respondent seeking relief of

deciarationithat the Citizenship Amendment Act, 2019 (Act

No. 47 of 2019) (hereinafter called the “CAA”) is ultra vires
J

IS vlOiStiV© K j i
S\-f ArticlesU 1C WWJ IOULUUU1 1« The C A Acnn

5,6,7,8,10,11, 14, 19, 21 and 25 of the Constitution of India.

That the Petitioner is als halienging the validity of

(a) Notification Order No.GSR 685 (E) dated 08.09.2015;

(b) Notification/ Order G.S.R. 686(E) dated 08.09.2015,

(c) G.S.R. 702(E) dated 18.07.2016

(d) G.S.R. 703(E) dated 18.07.2016.

(e) GSR4T86 (E) dated 23.12.2016

(f) GSR 5377(E) dated 23.10.2018

The aforesaid with forced nationwide NRC exercise is bound

to disenfranchise crores and will result in forced

ptatefessness as a consequence of State Action and

legislation.

1A. That the Petitioner has not moved any representation

concerning the reliefs sought in this petition for the reason

that the relief of declaring a statute as illegal cannot be

granted by any authority in India except the Constitutional

Courts established by iaw.

i
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CREDENTIALS OF THE PETITIONER

2. That, the Petitioner is a public interest litigant. The Petitioner

is an independent economist. That the Petitioner is a

convenor of Joint Forum against NRC, a common platform

of various people's organisations in West Bengal, which is

at the forefront of democratic opposition to the nationwide-

NRC proces^. The forum is. apprehensive that such a

process will exclude millions of poor vulnerable people from

Indian citizenship, particularly the post-Partition refugees

minorities and undocumented migrants, rendering them

Stateless. The Petitioner is involved in various public/social

works and is the President of a youth organisation called

“Young Bengal” which undertakes* socially relevant and

welfare activities in the State of West Bengal. .

II. FACTS LEADINGS TO THE PRESENT PETITION

3. Constituent Assembly debates: Part I! of the Constitutipn of

, India enshrines within provisions related to citizenship in

India. At the time of framing of India’s constitution, one of
V’

the first questions faced by the Constituent Assembly was of

who would be a citizen of India. To answer this question, the

Constituent Assembly set up the Advisory Committee on
I
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Fundamental Rights, Minorities and Tribal and Excluded

'Areas, headed by Sardar Vallabhai Patel.

4. On April 23 1947, the Committee reported to the

Constituent Assembly with a formula for citizenship that

incorporated the principle of jus soli, or citizenship by birth.

Clause ^ of this draft (which would be incorporated into

Article 5 of the Constitution of India) stated that:

‘ every person born in the Union or naturalised
according to its laws and subject to the jurisdiction
thereof shall be a citizen of the Union”

(

5. That during Constituent Assembly Proceedings on April 23

1947, ' Sardar Vallabhai Patel defended this formulation on

the basis that this was the most “democratic", “enlightened”

and “civilised” model of citizenship, as opposed to

citizenship regimes drawn on explicitly racial or ethnic lines.

6. That during subsequent Constituent Assembly debates on

Article 5, which enshrined birth-right citizenship at the time

of commencement of the Constitution, amendments were

sought to be introduced which would grant a preferential

right to citizdfiship in India for Hindus and Sikhs. However,

the same was countered by both Pandit Jawaharlal Nehru

ajid Sir Alladi Krishnaswamy Iyer, on the grounds that it

violated the principle of secularism. Sir Alladi Krishnaswamy

I
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Iyer, while discussing Article 5, (Constituent Assembly of

India Debates (Proceedings)- Volume IX) on the 12th of

August 1949, stated:

“We are plighted to the principles of a secular State.
We may make a distinction between people who have
voluntarily and deliberately chosen another country as
their home and those who want to retain their
connection with this country. But we cannot on any
racial or religious or other grounds make a distinction
between one kind of persons and another, or one sect
of persons and another sect of persons, having regard
io our commitments and the formulation of our policy
on various occasions.”

i

Constitutional provisions

7. The preamble of the Constitution provides as under:
1

WE, THE PEOPLE OF INDIA, having solemnly resolved to
constitute India into a 1-[SOVEREIGN SOCIALIST SECULAR
DEMOCRATIC REPUBLIC] and to secure to all its citizens:

JUSTICE social, economic and political;

LIBERTY of thought, expression, belief, faith and
worship;

EQUALITY of status and of opportunity;

and to promote among them all

FRATERNITY assuring the dignity of the individual and
the -[unity and integrity of the Nation];

IN OUR CONSTITUENT ASSEMBLY this twenty-sixth day of
Ndvember, 1949, do HEREBY ADOPT, ENACT AND GIVE TO
OURSELVES THIS CONSTITUTION.

Interpreting the Preamble, this Hon'ble Court has held:

Freedom and tolerance of religion is distinct from
the secular life of the State, and the latter falls in
the j exclusive domain of the State. The
Constitution does not recognise or permit mixing
religion and State power and the two must be kept
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apart. Furthermore, as the Constitution requires
the State to be secular in thought and action,
the same requirement attaches to political
parties as well. (See Abhiram Singh v. C.D.
Commachen, (2017) 2 SCC 629.)

I (emphasis supplied)

These promises translated into Articles 14, 19, 21 and

25 of the Constitution.

8. That the Constitution of India in Article 5 to 11 deal with the

Citizenship of India, which are extracted below for(

convenience:
i

f

5. Citizenship at the
commencement of
Constitution.—At
commencement of this Constitution
every person who has his domicile in
the territory of India and—

the
the

(a) who was born in the territory of
India; or

(b) either of whose parents was born
in the territory of India; or

(c) who has been ordinarily resident
in the territory of India for not less
than five years immediately
preceding such commencement,
\

shall be a citizen of India.

6. Rights of citizenship of certain
persons who have migrated to
India
Notwithstanding anything in Article 5,
a person who has migrated to the
territory of India from the territory
now included in Pakistan shall be
deemed to be a citizen of India at the
commencement of this Constitution

i Pakistan —from

if—
{

\
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(a) he or either of his parents or any
of his grand-parents was born in
India as defined in the Government
of India Act, 1935 (as originally
enacted); and

(b) (i) in the case where such person
has so migrated before the

' nineteenth day of July, 1948, he has
been ordinarily resident in the
territory of India since the date of his
migration, or

(ii) in the case where such person
has so migrated on or after the
nineteenth day of July, 1948, he has
been registered as a citizen of India
by an officer appointed in that behalf
by the Government of the Dominion
of India on an application made by
him therefor to such officer before
the commencement of this
Constitution in the form and manner
prescribed by that Government:

Provided that no person shall be so
registered unless he has been
resident in the territory of India for at
least six months immediately
preceding the date of his application.

i

\

7. Rights of citizenship of certain
Pakistan.—

Notwithstanding anything in Articles
5 and 6, a person who has after the
first day of March, 1947, migrated
from the territory of India to the
territory now included in Pakistan
shall not be deemed to be a citizen

( of India:

l migrants to

Provided that nothing in this article
shall apply to a person who, after
having so migrated to the territory
now included in Pakistan, has
returned to the territory of India
under a permit for resettlement or
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i
permanent return issued by or under
the authority of any law and every
such person shall for the purposes of
clause (b) of Article 6 be deemed to
have migrated to the territory of India
after the nineteenth day of July,
[1948.

8. Rights of citizenship of certain
persons of Indian origin residing
outside India —Notwithstanding
anything in Article 5, any person who
or either of whose parents or any of
whose grand-parents was born in
India as defined in the Government
of India Act, 1935 (as originally
enacted), and who is ordinarily
residing in any country outside India
as so defined shall be deemed to be
a citizen of India if he has been
registered as a citizen of India by the
diplomatic or consular representative
of India in the country where he is for
the time being residing on an
application made by him therefor to

sych diplomatic or consular
representative, whether before or
after the commencement of this
Constitution, in the form and manner
prescribed by the Government of the
Dominion of India .or the Government
of India.

i

9. Persons voluntarily acquiring
citizenship of a foreign State not
to be citizens.—No person shall be
a citizen of India by virtue of Article
5, or be deemed to be a citizen of
India by virtue of Article} 6 or Article
8, if he has voluntarily acquired the
citizenship of any foreign State.\

10. Continuance of the rights of
citizenship.—Every 'person who is
or is deemed to be a citizen of India
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i
under any of the foregoing provisions
of this Part shall, subject to the
iprovisions of any law that may be
made by Parliament, continue to be
such citizen.

11. Parliament to regulate the right
of citizenship by daw.-^Nothing in
the foregoing provisions of this Part
shall derogate from the power of
Parliament to make any provision
with respect to the acquisition and
termination of citize'nship and all
other matters relating to citizenship.

i

9. Citizenship in India: That pursuant to the powers conferred

by the Constitution, Parliament enacted the Citizenship Act

1955. Thus, under the existing law as existing prior to CAA

any person who was born in India til! 1987 is an Indian

citizen without any further ado. Hence, till 1987, India

followed /the criterion of citizenship by birth. This criterion is

narrowed down for persons born in India between 1987 and

2003. Such persons must have at least one parent who is

an Indian citizen. A person can also be registered, as an
!

Indian citizen. A person qualifies for registration if among

other grounds she is of Indian origin and has been residing

in India or outside undivided India, is married to an Indian

citizen or is a minor child of Indian citizens. A person can

also apply for citizenship through naturalisation following the

procedures laid down in the Act and rules. Therefore, all the



essential criteria for grant of Citizenship are provided' in the

Constitution and to a limited extent in the legislation^which is
\

essentially in the nature of power to regulate - but nothing

A true copy of thehas been left to any Government.

Citizenship Act, 1955 is annexed as Annexure P - 1

( pg..3Ar....k>.2r. )

Post 2004; That in 20GJ, the Citizenship Act was

amended by the introduction of the term “illegal migrant”,

10.

which was defined as someone who enters or stays in India

without legal authorization. It appears that the said

amendment vl/as effected to keep out Bangladeshi migrants

would get Indian citizenship and participate in elections.

Thus, after the amendment, any child born 2004 onward to

even one parent who is an illegal migrant would be

disqualified from citizenship by birth. Illegal migrants were

also disqualified from the other routes to citizenship. Any

person who was an “illegal migrant’) or a descendant of an

“illegal migrant” would be disqualified from getting Indian

citizenship through any means whatsoever, it is stated that

children of “illegal immigrants” are disproportionately
i

affected.
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That, in September 2015, the government exempted

non-Muslim illegal migrants from th<4 three countries from

11.

the operation of the Foreigners Act through an executive

order. This provided immunity to this class of migrants from

any adverse action by the state due to illegal entry and stay.

The 2015 executive order providing exemption to illegal

'migrants does so for Hindu, Sikh, Buddhist, Jain, Parsi and

Christian “minority communities” from the three countries,

which “were compelled to seek shelter in India due to

religious persecution or fear of religious persecution.” A true

copy of Jhe Passport (Entry into India) Amendment Rules,

2015 vide GSR No. 685 ( E) and GSR No. 686 (E ) dated

P-2is annexed as Annexure08.09.2015

Jhat on October 23, 2018, the Home Ministry issued a

directive that provided a separate and accelerated process

12.

for non-Muslim legal migrants from the three countries to get

i citizenship, which is also based on religion. The directive

extended this policy that was already in place since 2016. A

true copy of GSR No. 702-E & 703-E dated 18.07.2016 is

S (S - 5> -Aannexed as Annexure P- 3 (pg )• A

true copy of S.O. 1168(E) dated 23.12.2016 is annexed as

Annexure P-4 ), A true copy of



t
\

S.O. No. 5377 dated 23.10.2018 is annexed as Annexure

P-5 (pg

That the Respondents have insisted;this law, i.e. CAA13.

2019, is necessary to protect “persecuted minorities” in

India’s international neighborhood, however, the pick and

choose by the Respondents to exclude muslims clearly

shows violation of Article 14.

\
Changes brought in by CAA: The CAA removes14.

disqualification based on illegal migration for “minority
i

communities”, specifically “Hindus, Sikhs, Buddhists, Jains

Parsis and Christians from Afghanistan, Bangladesh and
)

Pakistan.” These groups would not be considered “illegal

migrants”, thus allowing them and their descendants to be
i

Indian citizens or apply for Indian; citizenship. The
i

amendment also shortens the minimum period of residence

.in India for them. Instead of 11 years applicable to

everyone,, they need 5 years to qualify for citizenship

through naturalization. Thus, in effect, specifically for non-

Muslim migrants from these three neighboring countries, the

amendment seeks to make two changes - it removes their

and their descendants’ disqualification from citizenship, and

accelerates citizenship by naturalization.

I
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15.That it is apparent that CAA is violative of Article 14 and Article 21

as a dominant or the only criteria. That as an : UICJI it. ubco scniysui
I

non-Muslim residents who illegallyconsequence of PAA, u 1C?

migrated from Afghanistan, Pakistan and Bangladesh will be able to
\

apply for citizenship through registration and naturalization.

Irrespective how persecutedSimilarly placed Muslim residents

they are, will continue to be barred. This includes, for instance

Muslim communities from Afghanistan, Pakistan and Bangladesh
/

suffer from religious persecution.have suffered and continue to

Persecution against the Ahmadiyas is both socially pervasive and

state-backed in Pakistan. Shia Muslim communities, particularly the

persecution in AfghanistanHazara, have been subjected 4* /V f

IU DCVUi O

because of their religious beliefs. A true copy of the Citizenship
\

f

of 2019) is annexed asAmendment Act, 2019 (Act No. 47

6 (pg 6.?. 4*3Annexyre P-

i

16. That under the CAA a child born in India after 2003 to Hindu “illegal

migrants” would qualify as a citizen by birth. If the chiid is born to

even one Muslim “illegal migrant” u!dnot. This is violation ofv-vl, onc? vVu

the rights of child under the UN Convention of the Rights of Child

1969 as well as Juvenile Justice Act which promises equal rights
tn\

and equal protection of all children. A child, age of consent has no
*

i



religion because in law a child lacks capability to elect

choices that have serious consequences, and the religion of

the child may be more of matter of presumption.

That CAA also places illegally migrated from other17.

countries like^ Sri Lanka, Nepal, China and Myanmar at a

disadvantage, and despite being persecuted no protection is

available to them. As a consequence of CAA, a buddhist
i

who illegally migrated from Pakistan owing to religious

persecution would qualify for citizenship, a Buddhist who
/

fled China for the same reason would not This is ' clear

violation of Article 14.

l

1
That under the CAA the differential treatment of Indian18.

residents must meet the requirement of equality before law

and equal protection of laws under Article 14 and 21 of the

Constitution. Significantly, this Hon’ble Court has held’ that

protection of Article 14 is also available to foreign citizens as

well, it is settled law that differential treatment of Indian

residents and also foreigners must meet the requirement of

equality before law and equal protection of laws under

Articles f 4 and 21 of the Constitution;

(

\
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That the CAA as well as the executive orders leading19.

up to it are unconstitutional because they fail the

constitutional standard of rationality are all illegal and

manifestly arbitrary. The CAA also suffers from the vice of

excessive delegation as important function and control to be
i

exercised by the legislature in respect of the prescription of

qualification for citizenship has been delegated.

Cumulative Effect: in light of this, the amendment

and the executive orders make three classifications. Firstly,

20.

between Muslim and non-Muslim migrants from

Afghanistan, Bangladesh and Pakistan; secondly, between

migrants from these three countries and those from other

countries; and thirdly, between residents who migrated due

to reasons of religious persecution and those who migrated

due to other forms of persecution like racial or ethnic

persecution.

That the test under Article 14 as the test of equal •

protection is ^ if the classification is rational and corresponds

with the proclaimed purpose. It is stated that CAA and the

21.

<̂ecutive orders fail to meet both these requirements, and

they are unconstitutional on account of discrimination.

l

i
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Persecution of Minorities in India’s neighborhood.22.

it is stated that persecution against the Ahmadiyas is both

socially pervasive and state-backed in Pakistan. Shia
\

Muslim communities, particularly the Hazara, have been

subjected to severe persecution in Afghanistan because of

i
their religious beliefs. Despite suffering from religious

persecution, these minority communities have been
i

explicitly excluded under the C.AA only on the ground of

their Muslim religious faith. In fact, religious persecution of
i

minorities is equally pervasive outside these three

l
neighbours. Muslim Rohingyas in Myanmar have been

subjected to one of the most high'profile religious and ethnic

persecution in recent times and the Government of India

has resisted any efforts at providing humanitarian

assistance and whatever hasieen provided is with great

resistance. Muslim Uighurs from the Xinxiang region and

Tibetan Buddhists have been subjected to religious

persecution at the hands of the Chinese.

/

That the CAA is manifestly arbitrary for want of an23.

adequate determining principle. The complete absence of

any factual basis behind the amendment’s categorisation of

(
migrants renders it without any determining principle. That

categorisation is done for its own sake, only to separate
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non-Muslim from Muslim illegal migrants, and not in

pursuance of a principle.

/

That Article 14 states that every law, including its

purpose, must not be whimsical or capricious, but based on

a factually tenable principle and rationale.

That in fact archives will reveal that Muslim Bengalis,

who fled during the Bangladesh war, were subjected to

Severe persecution based on their linguistic and political ties

25.

and therefore there is no good reason why religious

persecution should be seen as more severe compared to

any of these other forms of persecution Ik tw csnfcxt .

The CAA seeks isolate and exclude Muslim migrants26.

from the three countries, in order to offer citizenship

specifically to the Hindu migrants. It also aims to do so in an

extraordinary fashion by altering the parameters of

citizenship retrospectively. It is stated that there is no

determining principle simply because the government

intends to , enact a purely religious classification, which is

clear violation of the principle of secularism, a part of 'basic

structure under the Constitution of India;
{

i

I
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27. That secularism has consistently been declared to be

a facet of the constitution’s basic structure that the

parliament cannot abrogate even through its constitutional

amendment powers

That citizenship law is definitive of a country’s political28 .

and constitutional identity. Laying' doyvn rules that determine

membership in our political community only on the basis of
K'

ones religious beliefs completely violates this principle of

non-arbitrariness, equality and the rule of law.

That the Petitioner has no other alternative and29

equally efficacious remedy; and the instant Writ Petition has

been filed, inter alia, on the following grounds:

GROUNDS

A. BECAUSE, it is incorrect premises that the CAA is

/
necessary to give protection to persecuted minorities from

Afghanistan, Pakistan and Bangladesh; and the same only

opens an express entry door for people of certain religion to

India, whilq leaving out other persecuted minorities (such as

Muslims) who do not belong to the same religion (i.e.
t

(

Hinduism). It is relevant that for the purposes of certain

laws, definition of hindus include Buddhist, Jains and Sikhs.
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B. BECAUSE, the CAA excludes non-Muslim migrants from

the three countries from the category of “illegal migrants”

and facilitate their citizenship, and is void on account of

violating Article 14 of the Constitution of India;

C. BECAUSE, the selection by excluding muslims (or including

only non-muslims) does not amount to a valid classification

and such a classification they adopt is irrational and

unjustified;

D. BECAUSE, that it is apparent that CAA is violative of Article

14 and Article 21, in that it uses religion as a dominant or

the only criteria.

E. BECAUSE, as a consequence of CAA, the non-Muslim

residents who illegally migrated from Afghanistan, Pakistan

and Bangladesh will be able to apply for citizenship through

registration and naturalization. Similarly placed Muslim

residents, irrespective how persecuted they are, will
i

continue to be barred.

F. BECAUSE:, Muslim communities from Afghanistan, Pakistan

and Bangladesh have suffered and continue to suffer from

religious persecution. Persecution against the Ahmadiyas is
i

both socially pervasive and state-backed in Pakistan. Shia

Muslim communities, particularly the Hazara, have been

• subjected to severe persecution in Afghanistan because of

i



20
i

their religious beliefs. No regard has been paid to the

persecution in general.

G. BECAUSE, CAA is still born, being violative of Article 14, 19

and 21 as well as Articles 5,6 ,1 8,9,1p and 11;

H. BECAUSE, CAA a child born in India after 2003 to Hindu
L

“illegal migrants" would qualify as a citizen by birth. If the

child is born to even one Muslim “illegal migrant”, she would
Jnot. This is violation of the rights of child under the UN

Convention of the Rights of Child 1969 as well as Juvenile

Justice Act which promises equal rights and equal

protection of all children. A child, frankly, till the age of

consent has no religion because in law a child lacks

capability to elect choices that have serious consequences.
I

I. BECAUSE, CAA also places illegally .migrated from other

Entries like Sri Lanka, Nepal, China and Myanmar at aco

disadvantage, and despite being persecuted no protection is -

available t<p them.

J. BECAUSE, as a consequence of CAA, a buddhist who

illegally migrated from Pakistan owing to religious

persecution would qualify for citizenship, a Buddhist who

fled China for the same reason would not .This is clear

violation of Article 14.
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K. BECAUSE, under the CAA the differential treatment of

Indian
^

residents must meet the requirement of equality

before law and equal protection of laws under Article 14 and

21 of the Constitution.

L. ( BECAUSE, this Hon'ble Court has held that protection of

Article 14 is also available to foreign citizens as well.

M. BECAUSE, it is settled law that differential treatment of

Indian residents and also foreigners must meet the

requirement of equality before law and equal protection of

laws under Articles 14 and 21 of the Constitution;

N. BECAUSE Further infraction of the Constitution by the

Amendment Act include absolute abdication of essential law

making function in favour of the Central Government where
i

the Act allows Central Government to provide any

conditions and restrictions on the power to grant citizenship

to “Hindus, Sikhs, Buddhists, Jains, Parsis and Christians

from Afghanistan, Bangladesh and Pakistan”

1
O. BECAUSE, the CAA as well ss the executive orders leading

1
up to it are unconstitutional because they fail the

constitutional standard of rationality are all illegal and

manifestly arbitrary.
i
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P, BECAUSE, the CAA and the executive orders fail to meet
i

both these requirements, and they are unconstitutional on
i

account of discrimination.

Q. BECAUSE, suffering from religious persecution of Shias

Hazra and Ahmadiyas in Pakistan and Afghanistan has

been overlooked to identify persecuted minorities and these

minority communities have been explicitly excluded under

the CAA only on the ground of their Muslim religious faith.

R. BECAUSE, persecution of minorities is equally pervasive

outside these three neighbours. Muslim Rohingyas in

Myanmaf have been subjected to one of the most high

profile religious and ethnic persecution in recent times and

the Government of India has resisted any efforts at .

providing humanitarian assistance and whatever has teen

provided is with great resistance. Muslim Uighurs from the

Xinxiang region and Tibetan Buddhists have been subjected

to religious persecution at the hands of the Chinese.

S. BECAUSE, the CAA is manifestly arbitrary for want of an

adequate determining principle.

T. BECAUSE, the complete absence of any factual basis

behind the amendment’s categorisation of migrants

renders it without any determining principle.
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U. BECAUSE, categorisation is done for its own sake, only to

separate non-Muslim from Muslim illegal migrants, and not

in pursuance of a principle.

V. BECAUSE, Article 14 states that every law, including its

purpose, must not be whimsical or capricious, but based on

a factually tenable principle and rationale.

Muslim Bengalis, who fled during theW.BECAUSE

Bangladesh war, were subjected to severe persecution

based on their linguistic and political ties and therefore there

is no good reason why religious persecution should be seen

ias more severe compared to any of these other forms of

persecution

X. BECA'USE, the CAA seeks isolate and exclude M,uslim

migrants from the three countries, in order to offer

citizenship specifically to the Hindu iHigrants. It also aims to

db so in an extraordinary fashion by altering the parameters

of citizenship retrospectively. It ,is stated that there is no

determining principle simply because the government

intends to enact a purely religious classification, which is

clear violation of the principle of secularism, a part of basic

structure under the Constitution of India;

Y. BECAUSE, secularism has consistently been declared to be

a facet of the constitutions basic structure that the

I
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parliament cannot abrogate even through its constitutional

amendment powers

Z. BECAUSE, citizenship law is definitive of a country’s

political and constitutional identity. Laying down rules that

determine membership in our political community only on

the basis of ones religious beliefs completely violates this

principle of non-arbitrariness, equality and the rule of law.

BEpAUSE, the CAA is fraud on the Constitution andAA.

is still born;

The Citizenship (Amendment) Act, 2019 is a fraud onBB.

the Constitution because it violates several sacrosanct
(

facets of the Constitution including equality, secularism and

the likfe;

BECAUSE, The Citizenship (Amendment) Act, 2019CC.

further provides that all citizenship related legal proceedings

including those concerning expulsion or detention under the

Foreigners Act, 1946 would abate in respect of “Hindu, Sikh,

Buddhist, Jain, Parsi cr Christian community from

Afghanistan, Bangladesh or Pakistan” who is granted

citizenship;

BECAUSE, the Citizenship (Amendment) Act, 2019DD.

itself makes ^no reference to persecution of “Hindu, Sikh,

Buddhist, Jain, Parsi or Christian community from

i
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Afghanistan, Bangladesh or Pakistan” and is bereft of

essential policy;

BECAUSE, it would have been a distinct matter if theEE.

Government of India had welcome all refugees;

BECAUSE, children of illegal immigrants are not given

legal recognition even if they are born in India, which is

FF.

violative of India’s obligation under the UN Convention on

the Rights of Child;

BECAUSE, the children have no fault and do notGG.

deserve arbitrary treatment;

BECAUSE, the Citizenship (Amendment) Act, 2019HH.

exempts certain areas in the North-fast from this provision

sych as Tripura and Manipur and would also not affected

the Inner Line Permit system which restricts free movement

of Indian nationals in Arunacha! Pradesh, Mizoram and

Nagaland. Therefore, illegal immigrants in such areas would

not be benefitted from the Citizenship Amendment Act and

the same is arbitrary and fanciful and has no connection

with the object (if any) sought to be achieved;

II. BECAUSE, nation-wide NRC cannot be done at this stage

as there is no purpose being served by the same and will
I

result in Statlessness for no good reason, and will result in

violation of customary international law as well;

{
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JJ.'BECAUSE, it is submitted that the Citizenship Act, 1955 is

meant for laying conditions for eligibility for and acquisition

of citizenship and not for creation of a “register” and as such

the process of NPR /NRC is itself incongruous with the

Scheme of the 1955 Act
1

KK. BECAUSE, there is no procedure specified by the

government as to how the information will be collected for

NPR because a person having a domicile in one state might

have migrated to another state in search of living and if such

migration is hindered with then it will be a gross violation of

Article 19. This disproportionality affects migrant workers

and does not preserve public interest;

BECAUSE, in respect of NPR, no guidelinesLU.

prescribed on the manner of collection of information and

the same is left to a field manual, the residents are left to the

mercy of the person preparing the field manual;

MM. BECAUSE, in NPR and NRC, the possibility of

usage/dissemination of the said information for ‘profiling’

other purposes not provided by law is eliminated and

penalized;

and

BECAUSE, the power to doubt the citizenship of anyNN.
t

person, (as experience from Assam shows), is a serious

power andi can only be exercised by a person who has had

i

\



27

judicial training and experience, and cannot be left to the

whims and personal opinion of taluk level officers. Further,

this certainly Cannot be done by the Rule making power;

BECAUSE, the Foreigners Act, 1946 read with00.

Foreigners Order 1964 provides for a mechanism for

identification, detection and adjudication over non-

citizens/foreigners, and as such the power in law is
»

exercisable by a person having judicial experience and such

a process cannot given go by using NRC.

BECAUSE, the power under S.14-A under thePP. 1

Citizenship Act, 1955 is exercisable after the government so

decides (by use of the phrase “may compulsorily register11),

and thus, (Contemplates application of mind based on cogent

and intelligible material

BECAUSE, Section 14-A of the Citizenship Act, 1955QQ.

is ultravires the Constitution, in that the collection of

personal data under the NPR in terms of Section 14-A of the

Citizenship Act, 1955 is violative of Article 14 and Article 21
I

to the Constitution of India and it suffers from the vice of

excessive delegation in that it does not prescribe to what

extent private information of citizens shall be required and

leaves it to( the discretion of executive, i.e. Respondent No.1

& 2;
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RR. BECAUSE, Since the rights, including the right to

privacy is affected by collection of personal information to
I

be collected under NPR/NRC , it is submitted that the same

can only be regulated or abridged by a statute and not by

rules;

BECAUSE, Section 14A of the Citizenship Act, 1955SS.

and Citizenship Amendment Act, 2019 suffers from the vice
(

of excessive delegation;

TT. BECAUSE, the CAA also violates the right to freedom

i of religion, in that, it affects any person’s free choice to

follow religion of his or her choice, without any fear

inducement or promise/threat of consequences;

111. DECLARATIONS IN COMPLIANCE WITH SUPREME
COURT RULES

The Petitioner has no personal or private interest in

the matter, afd has no civil, criminal or revenue proceedings

pending against him or that would have a connection with

30.

these proceedings. The Petitioner is an economist by
i

occupuation and is involved in socially relevant causes as

well. The PAN Number of the Petitioner is ALYPB0386R

and UID Number is 427183331188. The Petitioner’s annual

income in last AY 17,138/. The Petitioner’s Emaii is
i

1
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boseprasenjit@gmail.com and Mob. 9818307909. The

address of the Petitioner is as stated in the cause title.
i

That the Petitioner has not filed any other Petition31.

before any 1High Court or this Hon’ble Court seeking the

same or similar relief.

That the cause of action arose when the CAA was32.
i

notified by the Respondents on 12.12.2019. The Petitioner

is alleging violation of Preamble, Articles 13, 14, 19 and 21

of the Constitution of India and the Basic Structure Doctrine,

which are enshrined as fundamental right or have been read

so by this Hon'ble Court. The public injury caused because

of the impugned order is manifold and it affects integrity of

India and attempts to divide India on the basis of religion;

That the CAA is illegal and against the Constitution33.

and if allowed to proceed it prejudicially affects the general

public a£ it allows religion based identification of citizens

and residents of india. Further, it provides an express entry

door to India for residents of other countries largely on the

basis of their religion. The CAA can affect the integrity
i

and political stability of India, which itself is a serious injury

to the public at large.

PRAYER
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For the facts and reasons aforestated, this Hon’ble Court
may graciously be pleased to:

declare that the Citizenship Amendment Act, 2015
No.47 or 2019) is unconstitutional and void ab initio;

a.

b. declare that Section 14-A of the Citizenship Act, 1955 is
uitravires the Constitution, unconstitutional and void ab
initio;
issue a writ, order or directiona in the nature of certiorari
quashing (a) Notification Order No. GSR 685 (E) dated
08.09.2015; (b) Notification/ Order G.S.R. 686(E) dated
08.09.2015; (c) Notification/ Order G.S.R. 702(E) dated
18.07.2016; (d) Notification/ Order G.S.R. 703(E) dated
18.07.2016; (e) Notification/ Order GSR TI6&E) dated
23.12.2016; (f) Notification/ Order GSR 5377(E) dated
23.10.2018;
issue a writ in the nature of prohibition, prohibiting the

Respondents from proceeding with preparation of pan-
India National Register of Citizens;

Such other orders as may be necessary may also be

(

c.

i

d.

e.

passed;

AND FOR THIS AfcT OF KINDNESS THE PETITIONER SHALL
EVER REMAIN DUTY BOUND AND PRAY:

FILED BY:

(
TALHA ABDUL RAHMAN

ADVOCATE FOR THE PETITIONER
DATED: 17.12.2019
DRAWN BY:

4

Talha Abdul Rahman
. Darshana Mitra

{

\
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IN THE SUPREME COURT OF INDIA
CIVIL ORIGINAL JURISDICTION

WRIT PETITION (C) NO, OF 2019
IN THE MATTER OF:
PRASENJIT BOSE PETITIONERi

VERSUS1

UNION OF INDIA & ORS ... . RESPONDENTS
AFFIDAVIT

I, PRASENJIT BOSE, Aged 45 years, Son of Late Sh. Prasanta
Kumar Bose, R/b A-9/4, Kalindi Housing Estate, Kolkata 700089,
West Bengal presently in New Delhi being the petitioner
abovenamed do hereby solemnly affirm and state on oath as
under:-

1. That I am the Petitioner in the accompanying Writ Petition,
and I am well conversant with the facts of the case. It is
stated that the Petitioner will have no personal gain, or has
any private motive or oblique reason for filing the present
Public Interest Litigation before this Hon’ble Court.

2. That I Aave read and understood the contents of the
Synopsis and List of dates (Pages B
(Pages 1 to and para 1 - ), LA’s and the contents of the
same are true and. correct to my knowledge and based on
the records of the case.

3. I further state that all the Annexures to this Writ Region are
true copiest of their respective originals.

), Writ Petition

TEPON
VERIFICATION:\

\
I the above named deponent do hereby verify that the

contents of the aforesaid affidavit from para 1 to 3 are true and
correct to the best of my knowledge and belief, no part of it is

rified̂false nothing material has been concealed there from
at Nqw Delhi on this the 17th day of December 201s

DEPON T
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APPENDIX
t

t Relevant Provisions of the Constitution

S. Citizenship at the commencement of the
Constitution.—At the commencement of inis
Constitution every person who nas his domicile
in the territory of India ai tu—

(a) who was born in the territory of India; or

(b) either of whose parents was born in the
territory of india; or

(c) who has been ordinarily resident in the
territory of India for not less than five years
immediately preceding such commencement.

shail be a citizen of india.?
6'. Rights of citizenship of certain persons
who have migrated to india from Pakistan.—
Notwithstanding anything in Article 5, a person
who has migrated to the territory of India from
the territory now included in Pakistan shall be
yd ys* yi y*> y>/ is «"•*. yi r't- i —s- ys y*, -A t yJly~, yi At“i
UG&m&u iO Oct a CnuZ&n vi muia cn uia

commencement of this Constitution if—

i

)

(a) he or either of his parents or any of his
born in India as defined innor. "

y j a t iu- f ja i cr/ t ts was
the Government of India Act, 1935 (as originally
enacted); and

n

I
(b) (i) in the case where such person has so

l migrated before the nineteenth day of July,
1948, he has been ordinarily resident in the
territory of india since the date of his migration,
or

(ii) in the case where such person has so
migrated on or after the nineteenth day of July,
1948, he has been registered as a citizen of
India by an officer appointed in that behalf by
the Government of the Dominion of india on an
application made by him therefor to such officer
before the commencement of this Constitution

I
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