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IN THE SUPREME COURT OF INDIA
[.LA NO 29248/2019
IN

WRIT PETITION [CRL] NO 298/2018
IN THE MATTER OF:
YASHWANT SINHA & ORS ...Petitioners
Versus
CENTRAL BUREAU OF INVESTIGATION & ANR

...Respondents

REPLY AFFIDAVIT ON BEHALF OF

RESPONDENT NO 2

1. I Apurva Chandra, S/0O Shri Urvesh Chandra, aged
about 54 years, working as Director General
(Acquisition) in the Ministry of Defence at New

Delhi, do hereby solemnly affirm and state as

under.

2.  That am working as Director General (Acquisition)

in the Ministry of Defence and In such capaclty am
conversant w.!th the facts of the case as derived
from officlal records and am competent and duly
authorized to file the present reply affidavit on

behalf of the answering Respondent.
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at the deponent has gone through the contents
4
of| the application filed by the petitioners under

ec 340 Cr.P.C for Initlation of proceedings under
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Sec 195 thereof, for alleged offences under Sec

193 IPC. Having gone through the contents and

purport thereof, and grounds ralised therein the
answering  respondent  denles the same
Individually and specifically, except those which
are matter of official record, and facts which have
been specifically admitted in this affidavit. It is

submitted that any fact and or issue raised in the

application not specifically traversed In this reply
affldavit may not be taken as admission on behalf
of the answering respondent, but the same shall”
be deemed to have been traversed and denied

unless speclﬂcally} admitted.
IMINARY SUBMISSI

That before gIvlng' parégréph wise reply, the
answering respondent would like to submit at the
outset that the application filed by the petitioners
under Sec 340 Cr.P.C Is not at all maintainable In

law and on facts. In this regard, the following

preliminary submissions are made.

That the Writ Petitlon [Crl] No 298/2018 filed by
the petitioners was dismissed by this Hon'ble
ourt along wlith connected Writ Petitions on
714.12,2018 by a well reasoned judgement. The

said ijudament addresses the contentions
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advanced by the petitioners In this case. The
judgment, It Is respectfully submitted, lays down
the correct law and sets a forceful precedent to be

followed if such cases arise in future.

That the following passages from the judgment
dated 14.12.2018 highlight Its unassailable

reasoning and foundation, as well as the factual
basis on which this Hon'ble Court rejected the
misconceived writ petition filed by the petitioners

herein:

s L ———— The stalemate resulted in
the process of RFP withdrawal being
initiated in March, 2015. In this

m_perii ri ft
ntr defence issues, in
rn __aircrafts _an ri heir

older versions. This included induction

of even 5% Generation Stealth Fighter

frcr f almost 20 ron
ivel reducin h
f n rces.”
(emphasis supplied)

5. S ————— We cannot sit in
judgment over the wisdom of deciding
to go in for purchase of 36 aircrafts in
place of 126. We cannot possibly
compel the Government to go in for
purchase of ;26 BIPCraft. e suion suoive Our

country cannot afford to be unprepared/



underprepared In a situation where our
adversaries are stated to have acquired
not only 4™ Generation, but even 5%
Generation Aircrafts, of which, we have
none. It will not be correct for the Court
to sit as an appellate authority to
scrutinize each aspect of the process of
acquisition.”

7.  That this Hon'ble Court also correctly concludes by

holding as follows:-

“.34. In view of our findings on all the
three aspects, and having heard the
matter In detail, we find no reason for any
intervention b;} thlé Cburt on the sensitive
issue of purchase of 36 defence aircrafts by
the Indlan Government. Perception of
individuals cannot be the basis of a
fishing and roving enquiry by this Court,
especially in such matters. We, thus
dismiss all the writ petitions, leaving it to the
parties to bear their own costs. We, however,
make It clear that our views as above are
primarily from the standpoint of the exercise
of the jurisdiction under Article 32 of the
Constitution of India which has been invoked
in the present group of cases.” [ emphasis
added].

~. That it is submitted that in view of dismissal of the
ain writ petition the present application which
.has been filed in a dismissed writ petition Is not at

all maintainable.
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That on facts as well, the contention of the

petitioners that the officials of the answering
respondent have made false statements and
suppressed evidence while submitting Information
on ‘decislon making process’, ‘offsets’ and ‘pricing’
pursuant to orders passed by this Hon'ble Court Is
completely false, baseless and an attempt to
Intimidate Govt. servants from performlhg their
duty and on this ground alone, the application is

liable to be dismissed.

In order to place facts in correct perspective and
in context, It is submitted that it s necessary to
refer to the relevant orders passed by this Hon'ble
Court In the writ petitions including the connected

writ petitions.

It Is submitted that three Writ Petitlons viz,
W.P (Crl) No 225/2018; W.P (C ) 290/2018 and
1205/2018, concerning this was initially listed for
hearing on 10.10.2018, when this Hon'ble Court
was pleased to pass the following order:-

" UPON hearing the counsel the Court made

the following

ORDER



Learned counse! for the petitioner, on
instructions, seeks permission to withdraw
this writ petition. Permissfon granted. The
writ petition is dismissed as withdrawn.

W.P.(Crl.) No.225/2018 and W.P.(C) No.
1205/2018 .

Permission to argue in person is granted in
Writ Petition (Crl.) No.225 of 2018.

We have heard the petitioner-in-person and
thé learned counsels for the parties. We are
of the view that the following order would be
appropriate at this stage.

We make it clear that we are not issuing any

notice at this stage on either of the writ

petitions filed under Article 32 of the

Constitution. However, we would like to be

apprised by the Government of India of the :
details of the steps in the decislon making

process leading to the award of the order for

the defence equipment in question I.e. Rafale

Jet-Fighters (36 in number).

We also make it clear that while requiring the
Government of India to act in the above
terms we have not taken into account any of
the averments made in the writ petitions
which appear to be inadequate and deficlent.
Our above order is only for the purpose of
satisfying ourselves in the matter.

We also make it clear that the steps in the
decision making process that we would like to
:/ be apprised of would not cover the issue of
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pricing or the question of technical sultabliity
of the equipment for purposes of the
requirement of the Indian Air Force.

The requisite information sought for will be
placed before the Court in three separate
sealed covers on or before 25th October,
2018 which shail be filed with the learned

Secretary General of this Court and not in the

Registry.
List the matters on 31st October, 2018.”

That pursuant to the order extracted herein

12.

above, the answering respondent filed in three

separate sealed covers forwarded vide letter no.

1(7)/US(DK)/D(Air-1)/2015  dated 26.10.2018

glving the “detalls of the steps In the decislon
making process leading to the award of 36 Rafale
Jet-Fighters/Fighter Aircrafts”. Therefore, when
the cases came up for hearing on 31.10.2018, this

Hon’ble Court was pleased to pass interalia the
following order:-*

"UPON hearing the counsel the Court made
the following

ORDER
After we had passed the order dated in
W.P.(Crl.) No. 225/2018 and W.P.(C) No.
1205/2018, two more public interest

litigations have been filed on the same Issue
l.e. W.P.(Crl.) Nos. 297/2018 and 298/2018.
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Having perused the same, we would like to
observe that in none of the public interest
litigations before us, the suitability of the
equipment (fighter jets) and its utility to the
Indian Air Force has been questioned. What
has been questioned is the bona fides of the
decision making process and the price/cost of
the equipment at which the same is to be
procured. On 10.10.2018, we had passed the

following order: -
XXXXXXXXXXXX

pursuant to the said order, a note giving the
“detalls of the steps in the decision making
process leading to the award of 36 Rafale
Jet-Fighters/Fighter Aircrafts”, has been
submitted to the Court in a sealed cover.

We have perused the same.

At this stage, we would not like to record any
finding or views with regard to the contents
of the said report. Rather, we are of the
opinion that such of the core information
conveyed to the Court in the aforesaid
confidential report which can legitimately be
brought into the public domain be made
available to the learned counsels for the
petitioners in all the cases, as well as, the
petitioners-in-person. Alongwith the said
facts, further details that could legitimately
come in the public domain with regard to the
induction of the Indian offset partner (if any)
be also furnished to the learned counsels for
the parties, as well as, the petitioners in
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Nconfidential, was provided t writ petitioners in
“\ tqrms of the order 102018 through
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person. Such of the details In this regard
which may be considered to be strategic and
confidential may, at this stage, be placed
before the Court and may not be furnished to
the learned counsels for the parties or the
petitioners-in-person. The Court would also
like to be apprised of the details with regard

to the pricing/cost, particularly, the
advantage thereof, if any, which again will be
submitted to the Court in a sealed cover.

The necessary Information/particulars be
communicated to the learned counsels for the
parties and the petitioners-in-person, and the
rest of the detalls in terms of the present
order be submitted to the Court in a sealed
cover in the next ten days. The parties may
file their response to the information that
would be conveyed.

Let the mafter be listed on 14.11,2018.,

13. That pursuant thereto, the details with
regard to pricing/cost. of the aircraft were
su'bmitlted to this Hon'ble Caurt in sealed covers
forwarded vide letter no. 8(7)/US D(AIr-1)/2018
dated 10.11.2018. The information relating to the
detalls of the steps in the decision making process

and the Inductlon of offset partners deemed as M0t




Some secret documents Published in the media

from files of the Ministry of Defence which were
internal dellberations at an Intermediate Jeve| but
not a reflection of the final decision taken by the
appropriate authority after considering all the

facts on record and the opinions expressed during

the internal dellberations at various levels.

15. It is respectfully submitted that all the
averments made before the Supreme Court were
based on (a) the final decisions taken by the
Cabinet Committee on Security (CCS) and the

CCS note which formed the basis of this decision,

7T N(b) final decisions by the Raksha Mantri (RM) and

L }D‘( ence Acdulsition Council (DAC), (c) provisions

i+ [789

P Vg

in-/Defence’ Procurement Procedure, & (d) inputs

ecelved from the Indlan Air Force and other
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constituent offices of the Ministry of Defence. The
Court had asked the Government (0 submit the
decision making process. The decision making
process for procurement is given in Para 6 of the
statement filed before the Supreme Court which
starts with the ‘Preparation of Services
Qualitative Requirements (SQRs)' and concludes

with 'Award of Contract’ followed by contract

execution and post contract management.

16. It Is stated that the submissions to the Court
Brougﬁt out thej' final conclusions of the process
which led to the signing of the Inter Government
Agreement (IGA) \_Nlth ‘Go‘vemment of France.
There ‘is no act of perjury Involved In the
submissions made before the Supreme Court as
the submissions are based on records. However,
the Petltioners are relying on selective leaks in
the media from MoD files, on opinlons expressed
by Indivldual officers or a group of officers. These
only present a selective and incomplete picture on
matters relating to Natlonal Security and Defence.

The documents presented by the petitioners fall

ooooo
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were taken, The petitioners allege that the
documents produced by them were not brought to

the notice of the Supreme Court by the

Government. The Petitioners have not brought
out that the views expressed were accounted for

in the final decision. As stated in the information

submitted to the Hon'ble Supreme court and later
shared with the petitioners, the process envisaged

in Defence Procurement Procedure (DPP) was

completed,

17. It Is submitted that as mandated by the
Defence Acquisition Council (DAC), the highest
body in the Ministry of Defence in Defence
Procurements, the INT undertook a collegiate
process involving due deliberations and diligence
at various levels during the negotiations. The

concerns raised by members of the INT were
deliberated and addressed, while ensuring utmost
integrity and transparency in the process,

allowing opinions to be freely expressed,
recorded, discussed and If necessary modified.

Aspects pertaining to the responsibllity and

bligations of French Government, pricing,

dellvery schedule, maintenance terms, offsets,
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IGA terms, etc. were discussed and negotlated‘

during these meetings.

18. It is stated that there are always cross
section of views, opinions and expressions in the
Collegiate process which adds value to the
Decision Making Process and to the quallty of the

final decision.

19. It is stated that all the requisite information
as desired by the 'Hon’ble Supreme Court was
provided to the Court and also to the petitioners
as per directions of the Court and in the manner
prescribed. The Information provided to the Court
is after due approval of the competent authorities
based on records, documents and decisions.
Hon’ble Supreme Court did not require details of
specific aspects or points of Decision Making or
ask any specific question fof which the
Government did not respond or wrongly
responded. The Government completely complied
with the orders of Hon’ble Supreme Court in

submitting the information.

20, The contents of the Briefs/ Responses were
“\based on official records/ files/ inputs from

. various constituents/ affillated entities within the

MoD such as DoMW, DDP for offsets, the IAF and
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the HQIDS which acts as the Secretariat of the
DAC and the same were finalized after extensive
deliberations at the highest levels in Government,

after a series of meetings.

21. From the aforesaid, It Is abundantly clear,
that the petitioners are dellberately providing
incomplete and  selective information and
deliberately altering the sequence of events of the
procurement process to mislead the Hon'ble
Supreme Court and the public. Instead of quoting
the Report of CAG who has a constitutional

mandate to scrutinize this procurement and who
have gone through in details all concerned files,
records and documents and took almost two
years to complete the audit and presented a
Report to the Parllament on 13th February, 2019,
the petitioner’ continued reliance upon selective
presentation and meala reports and truncated
official notings Is clear attempt to mislead the
court. The Petition of Perjury has been filed on
15.02.2019 but has totally ignored the findings of

the CAG. The CAG Report has clearly brought out

that the entire package 'prl'ce of the 36 Rafale

...E\.;.. N
1\'/' .'7‘:")_'9 ocurement is 2.86% lower than the audit

LT ITRY

==

_---.Ia igned price compared to MMRCA process, The
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Petitioners main contention of over-priced deal Is

Not supported by CAG report,

2.2. That it js sgbm!tted that the note containing
the detalls on various aspects submitted before

this Hon'ble Court were based on available official

records held with the answering respondent and

the same were Submitted with the approval of the
competent authority. It Is submitted that there
was no direction to submit the Information/
documents by way of an affidavit and the
information provided to the writ petitioners were

simllar as submitted to this Hon'ble Court In

sealed covers, except the classified information.

23, It s relteraééd that the Information/
documents provided In sealed covers forwarded
under official letter no. 8(7)/US D(AIr-1)/2018
dated 10.11.2018, signed by the concerned Under
Secrétary to this Hon'ble Court were based on
official records of the answering respondent and
not false as claimed by the petitioners. Whatever

Information/document that the Hon’ble Court had

=~ directed the answering respondent to produce/

% Q L ™ provide, the same was duly complied with,
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PARAWISE Repyy

-
hat in reply it s denied that the officlals of the

ansy
vering Feéspondent have made false statements

a
nd Suppressed evidence  while submitting

information on ‘decision making process’, ‘offsets’

and pr!clng Pursuant to orders passed by this
Hon'ble Court.

That the contents are matter of record.

That the filing of the writ Petition (Crl) No

298/2018 and prayer made therein are matter of

court record.

[Paragraph wrongly marked as 2], Inreply, Itis
submitted that this Hon'ble Court had satisfied
itself from the material produced before it that

there has been no case made out for interference.
In this context, the following conclusions reached
by this Hon'ble Court In its judgement dated
14,12.2018 are impartant:- .

22.....We have studied the material carefully,
We have also had the benefit of Interacting
with senior Air Force Officers who answered
Court queries in respect of different aspects,
Including that of the acquisition process and
| pricing. We are satisfied that there is no
. occasion to really doubt the process, and
even If minor deviations have occurred, that



17

would not result in either setting aside the
contract or requiring a detailed scrutiny by
the Court. We have been informed that joint
exercises have taken place, and there is
financial advantage to our nation. It cannot

be lost sight of, that these are contracts of
defence procurement which should be subject

to different degree and depth of judicial
review,....It will not be correct for the
Court to sit as an appellate authority to
scrutinize each aspect of the process of

acquisition.” [ emphasis added].

" 26. We have examined closely the price
details and comparison of the prices of

the basic aircraft along with escalation costs
as under the original RFP as well as under the
IGA. We have also gone through the
explanatory note on the costing item
wise. Suffice it to say that as per the price
details, the official respondents claim that
there is commercial advantage In the
purchase of 36 Rafale aircrafts. The official
respondents have clalmed that there are
certain better terms In IGA qua the
maintenance and weapon package. It is
certainly not the job of this Court to

carry out a comparison of the pricing
details in matters like the present, We
say no more as the material has to be
kept in a confidential domain.” [

emphasis added].

" 33. Once again, it is neither appropriate nor
within the experience of this Court to step
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Into this arepg of what Is technically feasible
Or not. The point remains that DPP 2013
<.enw'sages that the vendor/OEM wiil choose
Its own I0ps. In this process, the rofe of the
Government js not envisaged ang thus, mere
Press interviews or Suggestions cannot form

the basis for judicial review by this Court,

especially, when there js categorical denial of

the statements made in the Press, by both

the sides. We do not find any substantial
material on record to show that this a

case of commercial favouritism to any
party by the Indian Government, as the
option ‘to choose the IOP does not rest

with the Indian Government.” [ emphasis
added].

It is tﬁerefore, submitted that no necessity was
felt by this Hon'ble Court to order an Independent
investigation/report. It is depled that the conduct
of ‘the ‘Union of India was In question which Is
perception of the petitioners to say the least. It is
reiterated that the information was provided to

the petitioners in terms of the order dated

31.10.2018 passed by this Hon'ble Court.

3.  That the contents are matter of court record.

—4._ It is denied that the answering respondent misled
/ \ . Yhis Hon'ble Court on varlous counts and that the
*/“ ) ‘ ' untruth as

™ | basis of judgement is more than one

Illeged by the petitioners. No untruth was
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reply it is denjeg that there is any untruth or
S
Uppression of information as alleged, 1t s

submitted that Placing rellance on some media

réports and some Incomplete Internal file notings

procured unauthorisedly ang illegally, the

petitioners cannot seek to re-open the whole
matter by filing false ang frivolous applications

and terming it as ‘perjury’ and attempt to get a

fishing and roving enquiry ordered, which this
Hon'ble Court has specifically declined to go Into

based on perceptions of Individuals. That It is
submitted that media reports cannot form the
basis for seeking initiation of ‘perjury proceedings
since it is well settled that Courts do not take
decisions on the basis of media reports. That the
articles apart from expressing view point of
functionaries/individuals are not final declsion of
the Union Government nor do they in any manner
convey the complete official stand of the Union. It

submitted that on the strength of these

i nsubstantiated media reports, the petitioners
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cannot allege that Union of India has Submitteq
false angd Suppressed Informatlon.

agencies at different stages of the procurement

Process have been reflected/recorded. It is

submitted that these are incomplete file notings
containing  views expressed by  various
functionarles at different times and not the final

decision of the competent authority of the Union

Government. 1t is ‘well settled by this Hon'ble
Court that In governmental functioning files are
generally examined/seen by various agencles and
functionaries in the hierarchy. The final decision
in important matters rests with the Minister or'the
Cabinet. While doing so there is free and frank
expression of views /candor of opinion expressed

by the functionaries. These internal file notings
and views contained therein are expressions of
opinion/views for consideration of the competent
authority for taking final decision in the matter, It
annot form the basis for a litigant to allege that

same amounts to perjury,

hat the contents are matter of court record.



that .
there |s untruth angd suppression in the not
€s
re
garding decision making Process’ and offsets’

Was misled in any manner as these are
Perceptions of the applicants devoid of merit, It Is
Submitted that column 3 of the table under the
head '‘OBSERVATION' are  applicants own
interpretation and Or presenting facts In a

misleading manner.

Regarding submissions made by the applicants
under the head CAG Report it Is submitted that
this Hon'ble Court delivered its judgement on

14,12.2018. On perusal of the detalled order a
mismatch was observed in some contents of Para
25 of the judgement as compared to the detalls
submitted to this Hon’ble Court in a sealed cover
along with pricing détalls In a separate sealed
cover. However in order to correct the mis-match

vis-a vis the factual position submitted to this

Hon’ble Court necessary Application for Correction
as filed on 15.12.2018 i.e. on the very next day

/of the judgment on behalf of the Union of India



in the decision making process or in the matter of

pricing as concluded by the CAG in Its report

submitted  subsequent to the judgement,

Therefore, the assertions made by petitioners
regarding falsity etc, are denied. In fact while

filing this petition on 15.02.2019, the petitioners

have Ignored the CAG report tabled In Parllament
on 13.02,2019,

Regarding observations under the heading “2012
arrangement between Dassault & Parent Company
of Offset Beneficiary”, the petitioners have drawn
attention to Press Release of Ministry of Defence
dated 22.09.2018. In para 5 of the Press Release

MoD had stated the following based on media

reports:-

"It has been reported that a JV between
Rellance Defence and Dassault Aviation came

.| into being in February, 2017. This is a purely

commercial arrangement between two




Therefore, the answering réspondent has no

récord and the Same is denled for want of

knowledge. As Per records, the Government of

India has no role in the selection of Indian Offset

Partner which Is a commercial decision of the

OEM. The two offset contracts with M/s Dassay(t
Aviation and M/s MBDA who are the French
industrial suppliers of the Aircraft Package and
Weapon Package Supply Protocols have a period
of performance comprising seven years. 1t has
been qulcatgd in the offset schedule that detalls
of. 10Ps/ proﬁucé will be confirmed by vendors
either at the time of seeking offset credits or one
year prior to discharge offset obligations. There
are‘ no Bffset obligations in the first three years,
\As per the contract, vendor's offset obligations are
A\ commence from the fourth year, l.e. from

ctober, 2019 onwards. The vendor/ OEM s yet to



l b 1
ndicating details of I0Ps ang Products for offser
se

discharge Ther
; eisnovy

lolation of the provisions
of DPP in this regard. The Petitioners are agaln
trying to create unnece'ssa'ry Controversy |n this

régard. Various references Lo annexures fileq with

writ petition are not documents of the answering

respondent and hence the Same are denled for

want of knowledge.,

Regarding the observation under the heading
‘Parallel Negotiations’ It s submitted that
monitoring of the progress by PMO of this
Government to Government process cannot be
construed as interference or parallel negotiations.
The then Hon'ble Raksha Mantri had recorded on

file that .."it appears that PMO and French

President’s office are monitoring the progress of
the issues which was an outcome of the summit

meeting. Para 5 appears to be an over reaction.”

Similarly, there Is a misleading attempt by the
petitioners to link routine administrative matters

regarding transfer, posting of officers with the

ajeev Verma, Joint Secretary & Acquisition



> \ 25
Manager (Alr) who

h Was one of the three officers

who

had highlighted the issyes of cong h
ern, had

ro n h h
proceeded o leave because of this In fact Shri

' ) rl
Rajeev Verma signed the Note for the Cabinet

Committee on Security (CCS) in the instant case

At the time of the signing of the Contract, Shri
Rajeev Verma had proceeded on Official Training
abroad of Department of Personnel & Tralning for
which he had applied and the tralning was

approved several months earlier.

Regarding the Issue of Bank Guarantee,
Arbltration seat etc, it is submitted that the
applicants are trying to bring out contents of file
noting of some functionaries in the government of
India selectively;‘ and the applicants are not
bringing out :the subsequent actions taken and

how the concerns were addressed and decisions

taken by the competent authority .

It Is submitted that waiver of Sovereign / Bank
Guarantee, In Government to Government
Agreements / Contracts is not unusual. It is

submitted that in Contracts concerning Russlan

Federation contracts signed with Rosoboronexport




in Foreign Mili
ilitary Sales (
FMS) Cases wi
With ys

G

ovt. no Bank Guarantee / Sovereign Gug
rantee

s provided for Foreign Military Sales (FMS)

Contracts signed between the Government of

India and US Government,

In the 36 Rafale procurement, the French
Government has proposed that they are providing
‘outstanding Guarantees’ through Article 4.4 of the
IGA along with the 'Letter of Comfort’ signed by
the French Prime Minister. The Letter of comfort

states that:-

(@) Government of the French Republic is fully
committed in doing whatever is necessary to
make sure that Industrialists Dassauit
Aviatlon and MBDA France, each In thelr own
respect, do thelr utmost to fully respect all

their obligations in accordance with aforesaid
intergovernmental agreement and annexed
supply protocols.

‘Furthermore,  assuming Fhat Dassault
Aviation or MBDA France meet difficulties in
the execution of their respective supply

protocols and would have to reimburse all or




that said Payments or relmbursements will

be made at the earliest.

It has also been brought out to the CCS that
the French side has indicated that “the

Proposed Letter of Comfort along with the
guarantees proposed through the IGA,
constitute a unique and unprecedented level
of involvem‘ent of the French Government in
coherence with the strategic partnership

between both countries,

Wﬁlle providing Legal Vetting, MoL& made
the following remarks :- "..the revised draft
of Inter Governmental Agreement (IGA) and
revised draft Supply Protocol which has been
finalised by the parties appear to be formally
in order as it is an agreement between
sovereign natlons.” Therefore, legal vetting
of MolL& and the approval of CCS, the

highest decision making authority has been

aken,
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Regarding the observation under the heading
'INT '

REPORT" It s submitted that as
mandated by the DAC, the INT undertook a
colleglate process Involving due deliberations

and diligence at various levels during the
negotiations. The concerns raised by
members of the INT were dellberated,
recorded and addressed, while ensuring
utmost Integrity and transparency in the

process, allowing opinions to be freely

expressed, recorded, discussed and If

necessary modified. All the concerns ralsed
were addressed In 3 colleglate manner.
Aspects pertalning to the responsibllity and

obligations of French Government, pricing,

delivery  schedule, maintenance terms,

offsets, IGA terms, etc. were discussed

Internally and negotiated with the French

side during the INT meetings.

After the concerns were raised on 01 June
2016, two more INT meetings were held
between the members of the INT on 09-10
June 2016 and 18 July 2016 respectively.
Certain concerns raised by the three

members were also referred to the DAC. The



out some
concerns. The same Officer Subsequently has

signed the note for ccg approval. Therefore,
the contentions advanced by the petitioners
are Incqnclusivg and based on incomplete file
notings.

The CAG has already brought out In its report
the unrealistic benchmark price fixed by INT
and better price arrived at in 36 Rafale

procurement case as compared to MMRCA

process,
The DAC on 28 August - 01 September 2015
had directed that better terms should be In

terms of price, delivery schedule and
maintenance. The better price In case of 36
Rafale as compared to 126 MMRCA has been
acknowledged by the CAG audit. The price
discovery of 126 MMRCA was determined out
of a global competitive tender. The

reasonabllity of the price for 36 Rafale



IS pertin
€Mt to pot
€ that the
CAG

audit o

C
onducted performance

Drocurement of e

Medium Multj Role Combat
Aircraft (MMRCA) includlng the Procurement
of 36 Rafale aircraft, Fy|| access to al) files,

notings, letters, etc related to the said

Procurement, Including the full pricing

detalls, have been shared with the CAG audit
team which scrutinized the records and took
about two years and Prepared their report,
The initial observations and findings of the

audit were clarified through additional
Information and discussions. Face to face
discussions were also conducted to bring

clarity In the procurement process and

related aspects.

The observations of the CAG as mentioned in
the above paragraphs clearly negates tl"le
submissions{ put forward by the applicants.
The issue of Rafale procurement was also
thoroughly debated in .the Lok Sabha and
. Hon'ble-Raksha Mantri gave a detalled reply

on 04.01.2019 suitably addressing all the



commenclng September, 2019, Training for
the team has already commenced In France.

The Issues raised by the applicants regarding

Sovereign guarantee etc. under the heading *

Ministry of Defence, Ministry of Lawa Justice,

INT concerned that this agreement did not
meet the requirements of IGA" it js submitted
that these are already replled In the

preceding paragraphs and the same are

reiterated,
\ It is further submitted that the provislons/

. ', clauses alleged to have been Waived actually

/€xist in the offset contracts, This makes it



advised Mys Dassay/t Aviation to provide

g Non-Firm & Fixed offer in 2016,

a/though the RFp of 2007 had invited

firm and fixed prices. This change

proved to pe more beneficial, Initially

(15 January 2016)‘Firm & Fixed price
bid Was invited by the Ministry and M/s
DA. had quoted ‘Ax13’ Million Euros.
This was found to be too high and
Ministry called (21 January 2016) for

Non-Firm & Fixed price bid. The firm had

Nk —~ quoted T’ Million Euros. Audit noted



Y

Fixed offer of 'AX13’

in case of Non Firm & Fixed Offer.”

This benefit is in addition to the 2.869% lower

price Compared to the audit aligned Price of

CAG,
S-11. That the contents are matter of court record., Itis
however denjed that the government had told

untruths regarding declsion making process and

Suppresses crucial information. [t Is submitted

that the stand of the applicants are vacillating and

self-contradictory. It was submitted before this
Hon'ble Court by the petitioners/applicants that
the CAG Ought to examine the whole issue, and

now that the CAG has examined the matter |n

great detail by going into voluminous files and
TR

cords made available by the Ministry of Defence

o Ja d ruled out any Irregularity in various aspects of

; € deal, and has Submitted its report to the
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ament, the petltloners hav
a Now take
n 3
different Stand that the

Gt

D PONENT
ATION: o‘rgﬁigﬁﬁﬁﬁ{w)
o) C koo fam e
\ I,/the above named Deponent dq hereby verify
Rei ~that the contents of my foregoing affidavit are
true and correct, pg Part of it is false ang Nothing
material has been Concealed there from.
Verified at New Delh! on this _L?_i day of
May, 2019,
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