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IN THE SUPREME COURT OF INDIA 
Civil Original Jurisdiction 

WRIT PETITION (CIVIL) NO. 1018 / 2021 

IN THE MATTER OF: 

Madras Bar Association 	 . .Petitioner 

Versus 

Union of India and Ann 	 ...Respondents 

COUNTER AFFIDAVIT ON BEHALF OF THE UNION OF INDIA 

1, Arvind Saran, aged about 45 years, Sb. Shri Amarnath Saran Shrivastav, 
presently working as Director, Department of Revenue and having office at 
Room No. 48A, North Block, New Delhi 01, do hereby solemnly affirm and 
state as under:- 

I am appointed as Director in the Departmentof Revenue, Ministry of 

Finance, i.e. the Respondent No. 2 herein and am authorized to file the 
present Counter Affidavit in reply to the Writ Petition. At the outset, I 

state that the contents of the Writ-Petition, to the extent that they are 
inconsistent with the submissions made hereinafter, are incorrect and 

denied. 

2. The Tribunal Reforms Act, 2021 ["hereinafter the Reforms Act"] is a 

culmination of a series of decisions of the Supreme Court and an equal 
number of statutes and rules in regard to the same matter, which is 
unprecedented in the history of the Supreme Court. 

3. The Government of India is distressed by the fact that both laws and 
statutory rules made by Parliament and the Executive in areas of pure 

policy are being held to be void by invoking independence of the 
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judiciary, when such laws and rules do not violate fundamental rights 
or any provision of the Constitution and is wholly within competency. 

4. The Government equally believes that the Court striking down these 
pure matters of policy violates the separation of powers by the judicial 
wing of the State. 

5. The four issues which are held to violate the independence of the 
judiciary, that is the independence of the Members and Chairperson of 
the Tribunals are the following: 

(i) 
	

The prescription of a term of 4 years, though combined with the 
preferential right of reappointment, as a result Of which the 
individual could continue up to the age of 67 years, if a Member, 
or 70 years in the case of a Chairperson, such recommendation 
for reappointment is by the Search-cum-Selection Committee 
("SCSC") dominated by the judiciary. 

(b) 	The fixing of a minimum age of 50 years for appointment which 
would he applicable across the board for all members, including 
advocates, as well as for the Chairpersons. This prescription of 
50 years was contrary to the direction that advocates need to 
have only ten years' experience for being eligible for 
appointment because the Constitution provides for advocates 
with 10 years' experience being appointed as High Court judges. 
The fact is that no single appointment of an advocate with 10 
years practice has ever been made to a High Court in the last 75 
years. The practice as set out in the judgment in Loic Pra/tari v. 
Union of India and Ors. (Judgement dated 20.04.2021 in WP 
(C) No. 1236/2019 at para. 22, reported in 2021 5CC Online SC 
333) was that the incumbent should be between 45 to 55 years to 
be appointed ajudge of the Supreme Crnirt. This minimum age 
requirement of 50 years, across the board, was upheld by Justice 
Hernant Gupta in his dissenting opinion in Madras Bar 
Association v. Union of India andAnr. [passed in WP Civil No. 
502 / 2021] (hereinafter referred to as "MBA-IV"). 
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(h.!) In Madras Bar Association v. Union of India ("MBA-Ill") 
[(2020) 5CC Online SC 962], one of the directions was that 
appointments were to be made by the Government within 3 
months of the receipt of the recommendation from the Search-
cum-Selection Committee. The 2021 Ordinance stated that the 
Central Government shall take a decision on the 
recommendation of the SCSC 'preferably' within 3 months. 
Though this was struck down by the majority in MBA-IV, 
Justice Heniant Gupta found that this was a perfectly legitimate 
provision. A similar provision in the Reforms Act, 2021 is now 
under challenge. 

(iv) Last is the direction that the recommendations of the SCSC to 
the Government, that is the Appointments Committee of the 
Cabinet, should be of only one single name per vacant post with 
a waitlist available in case of exhaustion of the main list. Instead, 
the 2021 Ordinance required a panel of two names to be 
recommended, but this Hon'ble Court, in MBA-IV, was not 
prepared to accept this contention. Nevertheless, the Reforms 
Act provides in Section 3(7), for the same, i.e. the SCSC shall 
recommend a panel of two names. 

)T ach one of the above matters is an issue of policy. The justification 
Ri the Parliament and the Executive to repeatedly assert its right to 
make laws relating to policy is that even if this right is denied to 
Parliament, as it has been done by invoking the principle of 
independence of the judiciary, a vital concomitant of legislative power 
would be lost to Parliament, violating the constitutional separation of 
powers. 

The Government of India will be placing before the Court the 
authorities declaring the exclusive right of the Parliament and 
Executive to frame policy and execute the same. The Government will 
also demonstrate that the concept of independence of the judiciary has 
no relevance to the four issues of policy set out earlier. On the other 
hand, it is settled law that legislative policy can be invalidated only if 
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it violates fundamental rights or any provision of the Constitution or is 
beyond legislative competence. 

These are the areas where both Parliament and the Executive stand 
perplexed as well settled principles are not being followed since it is 
only if the policy decision taken by the Parliament violates any 
fundamental right or any provision of law, would the Court set aside 
such decision. 

9. As a matter of fact, this Hon'ble Court should have upheld each and 
every one of the-four aspecis mentioned earlier by accepting the 
position that they were issues of policy, so that there may be comity 
between the three organs of state and there can be no confusion in the 
mind of Parliament. These issues cannot be traced to independence of 
the judiciary. 

10. The judgement with which the Parliament is faced, i.e. MBA-IV, 
elaborately goes into the laws of England and as well as the United 
States to come to the conclusion, set out in paragraph 17, that "it has 
been said that the doctrine of the supremacy of the Supreme Court is 
the logical conclusion of Coke doctrine of control of the Courts over 
iegis1atior' by quoting froir. Willis on Constitution Law (1936 Edr, 
pam 76). Ii is submitted that Sir Edward Coke telling King James I that 
the Courts of Justice alone can decide causes concerning the 
administration of justice as his Majesty was not learned in the laws of 
the realm of England, had nothing to do with the Constitutional 
environment existing today. The Indian Parliament with 534 elected 
representatives, including eminent lawyers, owing accountability to 
their constituencies and with their collective decision representing the 
will of the people of the country is a far cry from the times of King 
James I. 

11. The judgement in MBA-IV has relied upon the statements of (i) Sir 
Edward Coke; (ii) Baron de Montesquieu; (iii) The separation of 
powers in the American Constitution; (iv) Alexander Hamilton; (v) The 
judgments of the United States' Supreme Court in Marbury v. Madison 

[5 US 137 (1803)], (vi) in United States v. Peters [9 US 115 (1809)], 



i. Bron'n v. Board of Education of Topeka [347 Us 483 (1954)], 
(va) Cooper v. Aaron [358 US 1 (1958)], (ix) Miranda v. Arizona 

S US 436 11966)], (x) Dickerson v, United States [530 US 428 
(7000)1. (xi) Plant t Spendthrift Farm, Inc. [514 Us 211(1995)]; and 
xi) an elaborate article titled "The Case for the Legislative Override". 

±;e Su're.me Court in MBA•JV was not justified in proceeding on the 
asiE that by reason of separation of powers and the independence of 

Le Judiciary, in th United States, the judgments of the US Supreme 
Court were fully implemented. On the other hand, Brown v. Board of 
Education of Topeka (supra) itself still remains without fulfillment as 
an article written on the 601h  anniversary of the judgment titled "Brown 

Board at 60" by Richard Rothstein (published on 17.04.20 14 in the 
ke3c'n ;f the Economic Policy Institute) states, for example, that: 

"1*1 Brown was unuccessfui in its purported mission - to 
undo the school segregation that persists as a modal 
characteristic of American public education today. [ ... ... ] 

in 1967, !.'esk1en: Lyndon Johnson appointed Marshall to 
'he Supreme Cour' where he spent the next 24 years in a 
-uWevs siruk ic preent the perpetuation of school 

365::regatio?'t, and indeed its exacerbation, after an initial 
.liback.' 

T1,il various authorities cited ignore the real legal position. In the 
ined States, judgment after judgment of the Supreme Court was 
disobeyed. The US Supreme Court had struck down as invalid a piece 
ul cpncessive Georgian legislation on Indians, i.e. Red-Indians, to 
enahie complete destitution of the Indians' rights. Andrew Jackson, the 
second American President, refused to permit the decision to he 
erfnvced and he pointedly remarked: 

tVeh, John Marshall has made his decision. Wow let him 
enforce it. 

Thomas :!efferson had said: 
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"Nothing in the Constitution has given the Supreme Court 
a right to decide for the Executive more than to the 
Executive to decide for them." 

15. When the Dred Scott decision [Dred Scott v. Sandford 60 US 393 
(1857)] was given by the US Supreme Court by Chief Justice Roger B. 
Taney holding that Congress had no power to abolish slavery as slaves 
were considered as 'property' and the property rights could not be taken 
away, Abraham Lincoln remarked: 

"Beyond this, none is obliged to be bound by the judicial 
interpretation of the Constitution, when the 
interpretations lack claims to the public confidence." 

16. Things came to a head when, in the 1930s, the New Deal laws were 
promulgated by the President, Franklin D. Roosevelt, which provided 
for retirement benefits to workers, price control of commodities, 
municipal bankruptcy laws and laws relating to the working conditions 
of labour. All these were struck down by the Supreme Court, one by 
one. 

17. The peopie, however, were not prepared to accept the Court's 
decisions, butt  on the other hand, voted Roosevelt hack to power. He 
then made his famous speech: 

"The Court in addition to the proper use of its judicial 
functions has improperly set itself up as a third House of 
the Congress—a super-legislature, as one of the justices 
has called it-reading into the Constitution words and 
implications which are not there, and which were never 
intended to be there. 

We have; therefore, reached the point as a Nation 
where we must take action to save the Constitution from 
the Court and the Court from itself We must find a way 
to take an appeal from the Supreme Court to the 
Constitution itself We want a Supreme Court which will 
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do justice under the Constitution--not over it. In our 

Courts we want a governnent of laws and not of men" 

He later threatened, 

7 will appoint Justices who will not undertake to 
override the judgment of the Congress on legislative 

policy, that I will appoint Justices who will act as Justices 

and not as legislators". 

But, of course, Roosevelt had no need to carry out ,his threat as the 
judges themselves reversed their earlier views and upheld each one of 

the laws passed subsequently. 

18. Ii is true that Justice Charles Evans Hughes had said, "We are under 

the Constitution but the Constitution is what the Judges say it is. ". And 

Justice Harlan, in addressing law students said, "I want to say to you, 

if we do not like an Act of Congress, we do not have much trouble to 

find grounds to declaring it unconstitutional." 

19. The judgment in MBA-IV has also relied upon, "The Case for the 

Legisia/ive Override", an Article by Nicholas Stephanopoulos (Ti 0 
UCtA Jounjal of International Law and Foreign Affairs 250 -'2005)')- 

-t ,- 1 

2005)). 

 ri:1 points out that both in Canada as well as in Irael, a number 

I k2ugrnenls of the Supreme Court of the respective countries have 

been rendered inapplicable through laws made by their respective 
parliaments. But what is significant is that it is not stated that the 
Supreme Courts of the respective countries sought to re-instate the 

judgments by again seeking to strike down the laws which reversed the 
earlier judgments. Here, the author quotes (at Page 262) Janet Herbert,— 

"any society that aspires to be democratic should resolve 

the most important of its social priorities through its 

elected legislatures rather than in courts". 
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"The final value implicated by the choice among judicial 
review arrangements is the quality of relations between 
the different branches ofgovernment. Judicial supremacy 
on constitutional issues may foster anger by the other 
branches at having their policies nullified, and provoke 
retaliation through constitutional amendment, court-
packing, or outright disobedience. But greater legislative 
involvement in constitutional decision-making soothes 
this frustration and 'recognizes the needfor dialogue and 
joint responsibility between legislatures and courts in 
protecting fundamental liberties'." 

21. If there is one single principle on which the exclusive jurisdiction of 
Parliament and Executive rests, it is in the realm of policy making. To 
this extent, because of the separation of powers, the Judiciary is 
excluded from this area of policy. It has to be recognised that fOr this 
purpose, the question of framing of a Bill to be presented to Parliament 
itself involves deep discussion and research, at different levels of the 
bureaucracy, the Minister and thereafter the Cabinet. Then comes the 
debates in the Upper Flouse and the Lower House, when clause by 
clause is read and put to the house for debate by the elected 
representatives, and, finally, the Bill, if passed, becomes law. All this 
would be set at nought if a bench of the Supreme Court decides that the 
policy affects the independence of the judiciary and strikes it down, not 
because the policy violates any flindaniental right or constitutional 
provision or is beyond legislative competence, but because, the Court's 
concept of 'independence' is violated. 

22. By applying one's mind to either the provisions relating to tenure of 4 
years, or minimum age of 50 years, or to the panel of 2 names to be 
recommended, or for the Central Government to take .a decision on the 
recommendations preferably' within 3 months, one is confused if one 
were told that all this relates to independence of the judiciary. It would 
be mere semantics if, in fact, it has no relationshipto independence of 
the Members or the Chairperson of the Tribunals. Independence would 
be affected, only if the tenure;  or terms and conditions, are such that 



I 
the Executive is able to control the will of the Member or the 
Chairperson of the Tribunal. With judicial dominance in the SCSC 
which recommends the continuance or re-appointment of members, 
whether for four years or five years, these fears are unfounded. In cases 
where the candidate should be at least fifty years of age as upheld by 
Justice Hemant Gupta (and for instance, the Companies Act, 2013 itself 
requires the members to be appointed to the NCLT must be atleast fifty 
years), the same is compared to the eligibility in the Constitution for 
High Court judges, where an advocate with 10 years' experience is 
eligible. This, however, fails to consider the judgment in Lok Frahari 

v. Union of India (2021 SCC Online SC 333), which expressly notes 
that the age profile for elevation to the High Courts is 45 to 55 years. It 
is difficult to understand as to how independence comes into the 
picture. 

23. It is submitted that all these aspects relate to policy, and nothing but 
policy. To quote the dissenting opinion of Justice Frankfurter in Trop 

v. Dulles [356 US 86 (1958)], which was quoted with approval by the 
Supreme Court in Aslf Hameed and Ors. v. State of Jwninu and 

Kashmir and Ors. [1989 Supp (2) SCC 362]: 

"It is not easy to stand aloof and allow want of wisdom to 
prevail, to disregard one own strongly held view ofwhat 
is wise in the conduct of affairs. But it is not the business 
of this Court to pronounce policy. It must observe a 
fastidious regard for limitations on its own power, and 
this precludes the Court's giving effect to its own notions 
of what is wise or politic. That self-restraint is of the 
essence in the observance of the judicial oath, for the 
Constitution has not authorized the judges to sit in 
judgment on the wisdom. Of what Congress and the 
Executive Branch do." 

24. Equally, in the Connecticut Birth Control Case [Griswold v. 

Connecticut 381 US 479(1965)], the US Supreme Court held: 
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"...we do not sit [in rendering this decision] as a super 
legislature to determine the wisdom, need and propriety 
of laws that touch economic problems, business affairs or 
social conditions... 

a jurist is not to innovate at pleasure. He is not a 
knight-errant, roaming at will in pursuit of his own ideal 
of beauty or of goodness. He is to draw his inspiration 
from consecrated principles." 

25. Justice Harman in the case of Clean Air Foundation ltd. v. 
Government of KFISAR [Hong Kong] [(2007) HKCFI 757] notes: 

"It has long been accepted that policy is a matter for 
policy makers and that to interfere with the lawful 
discretion given to policy makers would amount to an 
abuse of the supervisory jurisdiction vested in the 
Courts." 

26. What is significant is if the separation of.powers entrusts to Parliament 
and the Executive the exclusive jurisdiction to decide as to what would 
be the best policy, which would be necessary in public interest, then. 

the principle of separation of powers itself would stand violated if the 
Judiciary interferes with Issues of policy and substitutes what it 
believes would be a better policy. 

27. That policy is exclusively a matter for the legislature and the executive, 
and should not be interfered with by the judiciary, unless it violates 
fundamental rights or any other provision of the Constitution is well 
settled by the following judgments: 

(a) Narmada Bachao Andolan v. Union of India [(2000) 10 SCC 
664]: 

"229. It is now well settled that the courts, in the exercise. 
of their jurisdiction, will not transgress into the field of 
policy decision. Whether to have an .infrastructural 
project or not and what is the type of project to be 
undertaken and how it has to be executed, are part of 
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policy-making process and the courts are ill-equipped to 
adjudicate on a policy decision so undertaken. The court, 
no doubt, has a duty to see that in the undertaking of a 
decision, no law is violated and people's fundamental 
rights are not transgressed upon except to the extent 
permissible tinder the Constitution........ 

(b) RujeevSuri v. DD.4 [2021 SCC Online SC ] held: 

"192. The Government may examine advantages or 
disadvantages of a policy at its own end, it may or may 
not achieve the desired objective. The Government is 
entitled to commit errors or achieve successes in policy 
matters as long as constitutional principles are not 
violated in the process. It is not the Court's concern to 
enquire into the priorities of an elected Governnze,t. 
Judicial review is never meant to venture into the mind of 
the Government and thereby examine validity of a. 
decision. In Shimnnit Utsch India, this Court, in para 52, 
observed thus 

"52. ... The courts have repeatedly held that 
the government policy can be changed with 
changing circumstances and only on the 
ground of change, such policy will not be 
vitiated The Government has a discretion to 
adopt a different policy or alter or change its 
policy calculated to serve public interest and 
make it more effective. Choice /n the balancing 
of the pros and cons relevant tp the change in 
policy lies with the authority. But like any 
discretion exercisable by the Government or 
public authority, change. in policy must be in 
conformity, 	with Wednesburv [Associated 
Provincial Picture Houses Ltd. v. kVednesbury 
Corpn., [1948] 1 KB. 223] reasonableness 
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and free from arbitrariness, irrationality, bias 
and malice." 

28. The most elaborate discussion on the relationship between the three 
organs of the State is found in the three-judge judgement in Dr. 
Ashwani Kumar v. Union of India [2020 (13) 5CC 585] wherein it 
was held that: 

"I3 I ... ... I Neither does the Constitution permit the courts 
to direct, advise or sermonise others in the spheres 
reserved for them by the Constitution, provided the 
legislature or the executive do not transgress their 
constitutional limits or statutory conditions. Referring to 
the phrase "all power is of an encroaching nature ", which 
the judiciary checks while exercising the power ofjudicial 
review, it has been observed [......] that the judiciary must 
be on guard against encroaching beyond its bounds since 
the only restraint upon it is the self-imposed  discipline of 
self-restraint [......]" 

29. The independence of the judiciary cannot be affected by the duration 
of the tenure of the chairperson/member of a statutory tribunal being 
fixed as 4 years, with the option of re-appointment, or 5 years. The 
question of the independence Of the chairperson/member and/or the 
tribunal itself could arise only if the conditions of appointment of the 
chairperson or member would permit the Government to influence or 
control his/her will. To quote from "Guidance for Promoting Judicial 
Independence and Impartiality" issued in January 2002 by the Office 
of Democracy and Governance, US Agency for International 
Development, which states: 

"Three arguments are generally advanced against 
increasing the length of tenure ofjudges: (I) shorter terms 
are necessary to weed out judges who are sub-standard: 
(2) shorter terms are necessary to ensure that the jUdiciary 
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reflects the will of the people; and (3) long or life terms 
protect judges who are 'in someone's pocket. 

A copy of the article titled "Guidance for Promoting Judicial 
Independence ana Impartiality" issued in January 2002 by the Office 
of Democracy and Governance, US Agency for International 
Development is annexed herewith and marked as Annexure-A. 

30. What is most relevant is that any re-appointment of a 
Chairperson/member will take place only on the basis of a 
recommendation by the Search-cuni-Selection Committees, in which 
the judiciary has a dominant voice. Hence, the claim of the 
independence of the judiciary being adversely affected by a fixed 
tenure of 4 years, but not by a fixed tenure of 5 years, has no substance 
or merit. 

3i. 
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This would equally apply to the fixation of 50 years as the minimum 
age for appointment as chairperson or member of a statutory tribunal. 
The directive in MBA-HI that advocates with 10 years of standing. 
would be eligible; for appointment was based on the fact that the 
Consdtution permits the appointment of s.c'.i ;.CJii 	JJ3 of the 
High Courts. Yet, this rule & 10 years has not resulted in a single 
appointment having taken place, till date, to any High Court, of a 
i.wyer with only 10 years of professional standing. On the other hand, 

this Hon'ble Court, in Lok Pra/jari v. Union of India and Ors. 

(Judgement dated 20.04.2021 in WP (C) No. 1236/2019 at para. 22, 
reported in 2021 SCC Online SC 333), has observed that it is only 
lawyers falling in the age band of 45 to 55 years who are held to be 
eligible for satisfactorily discharging the functions o.fajudge of a High 
Court. It should be noted that the dissent by Justice Hemant Gupta 
.pecfica1ly upholds 50 years. He also points out that the Companies 
Act, 2013 requires a minimum of 50 years for appointment of a member 
or Chairperson to the National Company Law Tribunal. It is submitted 
therefore that 50 years would be wholly within the competence of 
Parliament as a declaration of policy by the elected representatives of 
the people. 
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32. It should also be remembered that to limit the experience to 10 years in 
the case of a professional like a lawyer without extending the same 
benefit to other professionals who are eligible  to be appointed as 
members of the Tribunals like chartered accountants, 
environmentalists, and other technical experts such as those having 
professional experience in economics, business, commerce, finance, 
management, 	industry, 	public 	affairs, 	administration, 
telecommunications, investment, financial sectors including securities 
market or pension funds or commodity derivates or insurance, 
commercial matters in regard to railways, etc. would be ex facie 
discriminatory and would be liable to be struck down. 

33. In this background it is submitted that neither the Executive nor 
Parliament can be deprived of their right to make laws declaring policy, 
as otherwise the constitutional requirement of separation of powers will 
stand violated by the judicial pronouncements. This is the very reason 
why the Parliament has no choice other than to assert its Constitutional, 
right under the rule of law as otherwise even the dividing line between 
governance and judicial adjudication or decision-making would stand 
obliterated. This is the distressing position in which the Parliament 
would be driven to yield the Constitutional right to make laws for the 
country through deciding upon the policy, based on the will of the 534 
elected representatives of the people which, in fact, reflects the will of 
the people. 

34. The other two challenges pertain to the decision of this Hon'ble Court 
that only one recommendation against each vacant post will be made 
by the SCSC for acceptance by the Government. It is found in a few 
cases that there have been reports of corruption by the recommended 
persons and, in one case, the name of the counsel who was a conduit 
was also mentioned. The Government asserts that it has the right to 
reject a recommendation on valid grounds. The very fact that the 
waitlist is also being sent which according to the court is to be used 
only when the main list is exhausted would show that it would be 
prudent to have a panel of two names to prevent delay in appointments: 
Surely, since both the names are found suitable by the SC SC, even if 
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Government were to exercise a choice between the two, that amount of 
faith and trust between the three great wings of the State has to exist. 

35. The Appointments Committee of Cabinet ("ACC"), which takes a 
decision on the recommendations made by the SCSC, is headed by the 
Prime Minister of the country. The Government functions through 53 
Ministries, each one dealing with matters of great importance to the 
country. In matters of significance, the ACC would also have to be 
consulted to prioritise the multitude of issues important to the State, 
and thus the need not to have an inflexible 3 months. Even with 
pressing internal aid external affairs of great importance coming in the 
way, 3 months may not be sufficient in some cases. The word 
'preferably' used in Section 3(7) is a choice of Parliament and for the 
Court to object to it would not be conducive to good governance. 

36. This }-Ion'ble Court in MBA-IV has held that the decision in regard to 
these four issues do not fall under Article 142 but would fall under 
Article 141 which is a declaration of law which is binding in nature. It 
is submitted that these findings of the Court really relate to factual 
issues as to whether 4 years is not an acceptable tenure affecting the 
independence of the judiciary, but five years will uphold the 
independence of the judiciary. Equally, whether ten years should be the 
experience for advocates alone and leaving the exiting tenure to 
operate for the other categories mentioned earlier, so too the word 
'preferably', or whether the panel of names recommended by the SCSC 
should consist of 1 or 2 names. 

37. Article 141 states "The law declared by the Supreme Court shall be 

binding on all courts within the territory ofIndia." It has been held that 

it is only the ratio decidendi that would be binding and that too only on 

the courts. 

In fact, in the case of Vishaka p. State of Rajasthan [1997 (6) 5CC 
241, para 16] the judgment itself states that the guidelines laid down 
will be law under Article 141. However, in Ashwafli Kurnar v. Union 

of India [2020 (13) 5CC 585, para. 29], it has been held that even if a 
subsequent law violates the guidelines laid down in Vishaka the 
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subsequent legislation cannot be held to be in violation of Article 141 
of the Constitution. 

39. The real problem arises because starting with S.F. Sampath Kutnar v. 

Union of India and Ors. [(1987) 1 SCC 1241, Union of India v. R. 
Gandhi, President, Madras Bar Association (hereinafter referred to as 
"MBA-I") [(2010) 11 SCC 1], Madras Bar Association v. Union of 
India andAnr. (hereinafter referred to as "MBA-11") [(2015) 8 SCC 
5831, Rojer Mathew v. South Indian Bank Limited and Ors. [(2020) 

6 SCC 1], MBA-Ill, and MBA-IV, uniformly the Court has issued 
directions, which it describes as being mandatory in nature, in regard 
to all the four issues which have been set out earlier. In the clear teeth 
of the series of judgments which say that it is not open to the judiciary 
to compel Parliament to pass a law in accordance with the directions 
relating to policy, whether described as mandatory or not. 

40. These directions can only be treated as recommendatory in nature. Not 
implementing these directions cannot be said to be in violation of the 
judgments of the Court. This is on the basis that the Courts cannot 
direct the legislature to make a law in a particular manner [See 
Supreme eouri AJimplayecs ieiface '. Union ufintni 1939 (4) 3CC 
187]. In Dr. Ashwani Kumar v. Union of India and Anr. 2020 (13) 
SCC 585, this Hon'ble Court referred to its earlier decisibns in Kalpana 
Mehta v. Union of India 2018 (7) SCC I and in SC Chandra v. State 
of Jharkh and 2007 (8) SCC 279 and held: 

Thus, while exercising the interpretative power, the courts 
can draw strength from the spirit and propelling elements 
underlying the Constitution to realise the constitutional 
values but must remain alive to the concept of judicial 
restraint which requires the Judges to decide cases within 
defined limits ofpower. Thus, the courts would not accept 
submissions and pass orders purely on a matter ofpolicy 
or formulate judicial legislation which is for the executive 
or elected representatives of the people to enact. Reference 
was made to some judgments of this Court in the following 



words: (Kalpana Mehta case [Kalpana Mehta v. Union of 
India, (2018) 7 SCC 1], SCC pp. 47-48, para 43) 

"43. 	In S. C. 	Chandra v. Slate 	of 
Jharkhand [S. C. 	Chandra v. State 	of 
Jharkhand, (2007) 8 SCC 279: (2007) 2 SCC 
(L&S) 897: 2 SGEC 943J, it has been ruled that 
the judiciary should exercise restraint and 
ordinarily should not encroach into the 
legislative domain. In this regard, a reference to 

a 	three-Judge Bench decision in Suresh 
Seth v. Municipal Corpn., Indore [Suresh 
Seth v. Municipal Corpn.. Indore, (2005) 13 
SCC 287] is quite instructive. In the said case, a 
prayer was made before this Court to issue 
directions for appropriate amendment in the 
MP. Municipal Corporation Act, 1956 
Repelling the submission, the Court held that it 
is purely a matter of policy which is for the 
elected representatives of the people to decide 

, 	 ;sued by the Cue t 

this regard. The Court further observed that this 
Court cannot issue directions to the legislature 
to make any particular kind of enactment. 

I

T A 

41. It has been held in Supreme Court Employees Welfare v. Union of 

India [1989 (4) SCC 187, at paragraph 51] that this principle will 
equally apply to subordinate legislation. Therefore, not following these 
directions to make a law in a particular manner would be solely within 
the competence and jurisdiction of Parliament. 

42. The four aspects which is really the controversy involved in the present 
case has been held to violate the basic structure, independence of the 
judiciary by Justice Ravindra Bhat in MBA-1V in paragraph 9 in the 
following words:- 	 I 
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"In L. Chandra Kumar v Union of India [1997 (3) SCC 
261] this court invalidated Section 28 of the 
Administrative Tribunals Act on the ground that it 
excludedjurisdiction under Articles 226 and 227, and was 
thus in conflict with the basic structure of the constitution, 
as judicial review was part of the basic structure: 

1... .1.1 
In Ismail Faruqui v Union of India [1994 (6) SCC 360] 
provisions of a Central enactment [the Acquisition of 
Certain Arça at Ayodhya Act, 1993] [Section 4 (3)] which 
abated all pending legal proceedings was held to be 
unconstitutional because: it amounted to "an extinction of 
the judicial remedyfor resolution of the dispute amounting 
to negation of rule of law. Sub-section (3) of Section 4 of 
the Act is, therefore, unconstitutional and invalid " It is 
therefore, too late in the day to contend that infringement 
by a statute, of the concept of independence of the judiciary 
- a basic or essential feature of the constitution, which is 
manifested in its diverse provisions, cannot be attacked, as 
II is :lot evident :l'i a specific Article of the Constitution." 

43. Justice Nageswara Rao on the other hand holds, in MBA-IV (at 
paragraph 22 at Pg.27-28), that the rule of law, judicial review and 
separation of powers form parts of the basic structure of the 
Constitution and that violation of separation of powers would result in 
infringement of Article 14 of the Constitution, and that a legislation can 
be declared as unconstitutional if it is in violation of the principle of 
separation of powers, which stands violated by the provisions of the 
2021 Ordinance in relation to the four aspects mentioned earlier. 

44. It is submitted that the principle of basic structure in the Constitution 
can be used to strike down a constitutional amendment. It has been held 
in a series of cases including by two Constitutional Bench decisions 
and by a 7 judges bench of this Hon'ble Court that basic structure in 
the Constitution can only be used to test the validity of a Constitutional 
amendment but has no relevance when it comes to validity of a statue. 
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This has been held by a constitution bench judgment in Ku/dip Nayar 
p. Union of India [2006 (7) SCC 1] which in paragraphs 106 and 107 
holds that: 

"106. The doctrine of "basic feature" in the context of our 
Constitution, thus, does not apply to ordinary legislation 
which has only a dual criteria to meet, namely: 
(1) 	it should relate to a matter within its competence; 

di) 	it should not be void under Article 13 as being an 
unreasonable restriction on a fundamental right or 
as ëeing repugnant to an express constitutional 
prohibition. 

Reference can also be made in this respect to Public 
Services Tribunal Bar Assn. v. State of UP. [(2003) 4 SCC 
104: 2003 SCC ('L& 5) 400] and State ofA.P. v. McDowell 
& Co. [(1996)  3 SCC 709] 

107. The basic structure theory imposes limitation on the 
power of Parliament to amend the Constitution. An 
'nm'dnient 

 
In the Constitution under Article 368 could b 

challenged on the ground ofviolation of the basic structure 
of the Constitution. An ordinary legislation cannot be so 
challenged. The challenge to a law made, within its 
legislative competence, by Parliament on the ground of 
violation of the basic structure of the Constitution is thus 
not available to the petitioners." 

45. In Indira Alé/iru Gandhi v. Raj Narain [1975 Supp SCC 1], a 
constitution bench held that; 

"136. The theory of basic structures or basic features is an 
exercise in imponderables. Basic structures or basic 
features are indefinable. The legislative entries are the 
fields of legislation. The pith and substance doctrine has 
been applied in order to find out legislative competency, 
anti eliminate encroachment on legislative entries. If the 
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theory of basic structures or basic features will be applied 
to legislative measures it will denude Parliament and State 
Legislatures of the power of legislation and deprive them 
of laying down legislative policies. This will be 
encroachment on the separation ofpowers." 

46. Equally, the 7 judges in the State ofKarnataka v. Union ofIndia [1977 

(4) 5CC 608] also affirmed the same principle. It is therefore 
established beyond doubt that the principle of independence of the 
judiciary, which forms part of the basic structure, cannot be used to 
strike down a legislation. 

47. The judgement in MBA-IV holds that once a mandamus is issued by 
the Court, it is bound to be obeyed by the Executive and the Legislature. 
This is not so. The judgement of the Supreme Court in Virender Singh 

Hooda v. State of Haryana [2004 (12) SCC 588] holds that 

"67. [ ... ... ] A mandamus issued can be nullified by the 
legislature so long as the law enacted by it does not 
contravene constitutional provisions and usurp the 
judicial power and only removes the basis of iie issue of 
the mandamus." 

48. In the present case one tries to find out what is the foundation, or the 
basis of the directions issued, in regard to the four aspects mentioned 
earlier. It has already been stated that these directives to mould the 
legislation so as to implement the directives of the Court in regard to 
these four aspects is tantamount to directing Parliament to legislate in 
a particular manner. It has therefore been stated earlier that these 
directions are ex facie beyond the competence of the Supreme Court 
and, to give it validity, one could only treat it as recommendations and 
not binding directives. 

49. The next question would be how does Parliament remove the basis 
where none exists. The Court merely holds that, in its view, 
independence of the judiciary would require 5 years and not 4 years as 
the tenure, or an advocate with ten years' experience being made 



50. In all the cases of validating laws there was some basis to be removed,. 
as elaborated hereunder: 
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eligible for appointment though that would not be the yardstick for the 
numerous other classes of professionals mentioned otherwise resulting 
in discrimination, or that a minimum age criteria of 50 years is invalid 
or a panel of 2 names will not he permitted, and the 3 months' time 
limit for making appointments after receiving the recommendations of 
the SCSC is inflexible. What is the basis or foundation other than the 
fact that the Court is entering into the impermissible area of judicial 
legislation or directing laws to be made in a particular manner. 

50. It is only in the case of the ten years' minimum experience for 
advocates that the basis was provided by pointing out to the provision 
in the Constitution. But as pointed out, no single appointment has been 
made to the High Court of an advocate with 10 years' practice and on 
the other hand, the Judgment of this Hon'ble Court in Lok Prahari v. 

Union of India and On. (Judgement dated 20.04.202 1 in WP (C) No. 
1236/2019 at para. 22, reported in 2021 SCC Online SC 333) has held 
that 45 to 55 years should be the age profile for elevation to the bench. 
Juxtaposing the judgment in MBA-Ill of 10 years' experience against 
the age of 45 to 55 years in the Lok Pro/ian (supra) judgment, to select 
thp average of 50 years would be the justification for overriding the 
judgment of this Court "'lie second justification is that ex facie 

permtting ten years' experience for advocates but not for the other 
classes/categories of professionals for being eligible to be appointed 
would violate Article 14 resulting in ten years' experience for 
advocates being ex fLicie discriminatory for violating Article 14 and 
therefore being struck down by the Courts. If 10 years' experience for 
an advocate had been declared as the eligibility condition, when it was 
certain to be struck down, and hence the Reforms Act provided for a 
uniform age applicable to all the classes/categories of professionals, no 
question of violating the judgment in MBA-Ill would arise. It should 
also be noted thai Justice Hemant Gupta had upheld 50 years and relied 
upon the requirement of a minimum age of 50 years for appointment to 
the NCLT. 
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a. In Hari Sing!: and Ors. v. Military Estate Officer andAnr. [1972 

(2) SCC 239], the Public Premises (Eviction of Unauthorised 
Occupants) Act, 1958 gave two procedures to achieve eviction of 
unauthorized occupation, and when this was struck down as 
unconstitutional, the validating act removed one alternate 
procedure so that the basis did not exist. 

b. In Misrilal Jain v. State of Orissa andAnr. [1977 (3) SCC 212], 
the absence of sanction of the President was responsible for the 
striking aown of the Inland Waterways Act as the Bill was moved 
withou(the previous sanction of the President of India. Thereafter, 
the Orissa Legislature obtained the previous sanction of the 
President and moved the Bill. There was a basis to be removed. 

52. Any number of judgments could be cited on this point. However, to 
prevent prolixity a note on decisions on validating legislations is 
annexed herewith and marked as Annexure-B hereto. 

53. It would be noticed that in the present case, however much the 
Executive and Parliament sought to find a basis for the directions with 
regard to these four aspects, which have to be removed for overriding 
the judgment, one could not find such a basis. These were concepts 
which the Court believed would relate to independence of the judges 
and hence issued directions in that regard. But there was nothing which 
formed the basis of these directions other than the concept of 
independence of the judiciary. Would this mean that Parliament had no 
means of nullifying these directives since independence by itself is a 
concept which could not be removed by legislation and hence, 
substituting its policy in regard to these four matters was the only 
course open to Parliament by invoking the 'notwithstanding...' clause. 

It is submitted that declaring policy in regard to these four issues was 
wholly within the competence and jurisdiction of Parliament. 

T 

54. The Court has held that violation of separation of powers will violate 
Article 14 of the Constitution relying upon State of Tamil Nadu v. 

State of Kerala andAnr. [2014 (12) SCC 696]. This Counter Affidavit 
has elaborately dealt with the position that the decisions relating to 
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these four issues emanated from the Court as directives to make laws 
in the manner so directed which, as already pointed out, is beyond the 
competence of the Courts. The Legislature on the other hand has, by 
law, set out these four aspects which individually relate to the policy of 
the State. It is this declaration of policy in regard to these four matters 
that the Court has interfered with, which a catena of statements by 
jurists and by this Court, has clearly held is beyond the competence of 
the courts. As already pointed out, it is therefore the Court which has 
gone against the principle of separation of powers by interfering with 
these policies laid down by the State. However, there is no violation of 
Article 14 because no reasoning whatsoever has been given for this 
significant statement of constitutional law as set out in the judgment in 
State of Tarn!! Nadu v. State of Kerala and Aur. (supra). This 
statement on Article 14 can only be treated as obiter dicta. 
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55. The Parliamentary law overrides the findings in relation to these four 
issues through the non obstante provisions which substitutes the policy 
decisions of Parliament on each one of these four issues. A list of 
validating judgments are annexed (See Annexare.B) where in each 
case there wqs some basis which had to he removed. For example, 
absence of sanction, or when two procedures would result in violation 
of Article 14, or when the height of the building exceeded the limit 
fixed and so on. In all these cases, there was a basis which could be 
removed. For example, by obtaining the sanction of the President, by 
removing one among the two procedures, or increasing the height to an 
extent which would be far more than the height of the building to be 
demolished, and so on. Here, there is no such basis which could be 
removed because it is only the mental process and perception of the 
judges which direct a law to be made with 5 years and not 4 years, or 
ten years' experience for an advocate, even though the other classes of 
professionals would have to have 25 years' experience, or the judges 
direction of a panel of one name as against 2 or the mandate that the 
law should require the appointments to be made within 3 months of the 
recommendation. In all these cases, there is nothing to be removed as 
a basis to render the provision valid. z1A 
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56. If for any reason independence of the judiciary is treated as the basis, 
one could not phrase a provision by declaring that independence is 
removed which would ex facie sound antithetical. What is more, 
independence of the judiciary is not a ground which can be used for 
testing statutes. A series of Constitution Bench judgements and one of 
7 judges have held that the basic structure theory can be used only for 
the purpose of testing constitutional amendments and cannot be used 
for invalidating statutes, including laws made by Parliament. 

57. Even assuming that ifidependence would be a ground, which has to be 
neutralized, it can ôny be through substantive provisions which would 
clearly declare independence of the members and chairperson of the 
Tribunals. The Reforms Act provides for a Search-cum-Selection-
Committee ("SCSC") with the dominance of the judiciary which would 
make recommendations for appointments of the members and the 

• Chairperson and also make recommendations for reappointment on a 
preferential basis of a member or Chairperson who has completed 4 

• years. Additionally, based on the suggestions made by the bench which 
• decided MBA-Ill and MBA-IV, the salary of the Chairperson is now 

Rs.2,50,000I- equivalent to that of the Cabinet Secretary and for a 
member; is Rs.2,25,000/-, equal to that of a Secretary to Government 
of India. All allowances payable to these bureaucrats is payable to the 
members and Chairperson. The reimbursable I-IRA is fixed at a ceiling 
limit of Rs. 1,50,000/- for the Chairperson and Rs. 1,25,000/- for the 
members. With all these safeguards being included based on the 
directions of the Courts, the independence is wholly protected. 
Nevertheless, to still claim that because of these 4 issues the 
independence stands compromised is wholly unacceptable to 
Parliament and the policy enunciated by Parliament. 

58. Parliament has extended itself to accommodate the various views 
expressed by the Court in MBA-Ill and MEA-IY as set out above. The 
legislation on the four issues is the declaration on policy which 
Parliament, expressing the will of the people on matters of policy, has 
to protect. 
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59. The ground raised that the deletion of Section 184 and 185 can be done 
only through a finance act is not based on any authority. 

60. In view of the above, the present Writ Petition ought to be dismissed. 
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USAID has been involved in its recent generation of rule of law programs for over 15 years. In many, 
promoting judicial independence is an explicit objective. Where it is not already an explicit objective, it 

almost inevitably will become one at some point. Judicial independence lies at the heart of a well-

functioning judiciary and is the ccrnerstone of a democratic, market-based society based on the rule of 

law. 

We had three primal)' objectives at the outset of the study that led to this guide. First, we wanted to test 

the validity of our current programmatic approaches to judicial independence. Were they working? 

Should sonic be emphasized ovec otlrers? Second, we wanted to bring together experts in the Field to 

address the most intransigent problems involved in promoting judicial independence. In my own 

experience, I found it relatively straightforward to shape programs that could incrementally improve the 

independence of the judiciary, but very difficult to overcome opposition to those reforms—opposition 

that with one deft and politically astute move could tear down years of progress. In many cases, it was 

even difficult to identify the exact sources of the opposition. Front this process and the collective wisdom 

brought together through it, we hoped to improve our programming in this area. 

The third  objective, and of equal importance to us, was to produce a document that would help to guide 

our field officers. The reality for USAID and most other donors is that our field staff are expected to 

cover a variety of technical areas. ['hose involved in rule of law are unlikely to have expertise on all 

facets of the subject. The guide. therefore, was intended to be useful to field officers with varying levels 

oI'expertise, to provide basic education as well as new insights to those with more experience. 

I think we succeeded on all three fronts. The information we got back confirmed that our programmatic 

acproaehes were generally valid. Aitliotich no dramatically new approaches emerged, sonic surprises 

surfaced in the contributions of our in-country experts, and some programmatic approaches not 

previously considered to be addressing the problem ofjndieial independence have now been added to the 

repertoire. We did not find any magic way to approach opposition to reform, but we focused increased 

attention on that issue and refined our thinking. Most importantly, we believe the stud)' has resulted in a 

useful guide to developing judicial independence programs in an organized and conscientiously thorough 

fashion. 	 - 

An added bonus was the relationships built through the process. This was ajoint effort of IFES and 

LISAID, with many other contributors participating. I would like to thank IFES, and especially Sandy 

Coliver, for devising the collaborative process that was in itself a rich and rewarding experience and for 

the effort dedicated to this project. I would also like to thank all of the many contributors. We will 

continue to count on them to help us improve not only judicial independence projects, but all of out-

programming 
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programming in rule of law. 

Gail Lecce. Acting Deputy Director 

Office of Democracy and Governance 

Bureau for Democracy, Conflict, and Humanitarian Assistance 

U.S. Agency for International Dcvc Iopment 
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EXECUTIVE SUMMARY 

Achieving judicial independence in order to ensure impartiality in judicial decisions is a complex 

undertaking. There are various ways in which countries, with and without donor support, have sought to 

attain this goal. Much depends upon indigenous customs, expectations, and institutional arrangements. 

This guide is intended to promote an understanding of the issues and to assist USAID and other donors 

design and implement effective programs. 

The guide is based primarily on input from experts in 26 countries. The conclusions drawn from the 

papers submitted by these experts were vetted in a series of roundtables, with the final results forming the 

core of the guide. The guide is divided into three main parts. Following the introductory section, Section 

II describes the key processes and institutional arrangements affectingjudicial independence. Section Ill 

is comprised of regional and country studies that expand upon important differences in culture, history. 

and legal systems that affect judicial independence. Section IV develops specific themes. 

Sub-section A of Section I recognizes the need to build support for reforms. Opposition to these reforms 

soften high, since so much is at stake. Many stand to lose. Often, the actors within the system fear the 

impact that reforms will have on them. At times, the vision for what the reforms should achieve, and how, 

is not widely understood or shared. At the same times, donors are often under pressure to show tangible 

results quickly. In order to sustain the reform process over time, it is essential for donors and their local 

counterparts to take the time to build support for reforms from the outset. The time and effort needed to 

do this are generally substantial, and almost always greatly underestimated. 

Abroad-based coalition that includes allies from both inside and outside the judiciary is essential. NGOs 

can play a special role as the voice of the people. Judges are natural allies whose ownership and 

commitment will he necessary to effective implementation of reforms. Conversely, if the judiciary is not 

brought into the process, orjudges are made to feel attacked by reform campaigns, they can become 

effective opponents. An successful strategy will also build support within the political structure through 

alliances, as well as put pressure on it. Media support may be difficult to attract if owners have contrary 

vested interests, but enlisting some media champions of the reforms is important. Publicizing favorable 

pcI Is can also help the cause. Overall, reform campaigns must be both strategic and sustained, wli ich in 

many cases may require the identification of  civil society organization with an expert staff dedicated 

virtually full-time to the efforts. 

Sub-section B describes the key points in the organization and structure of a ,  that can make it 

vulnerable to interference and the strategies for reducing that vulnerability. There are historic differences 

between common law and civil law systems that have had an impact on the ways arrangements to ensure 

judicial independence have developed in each that need to be understood. In the past several decades. 

however, there has been convergence on many of the basic institutional elements supporting judicial 
independence. 

The predominance of honest and qualifledjudges is essential. The method by which judges are selected 

and appointed is, therefore, often a key subject for reform. Civil code countries have commonly used 

judicial councils to ensure less executive branch, political party, or elite domination of judicial 

appointments. There is often a great deal of focus on trying to get the composition of the council right to 

achieve this goal. The consensus of our experts was that the transparency of tile selection process the 

council uses is more important than its composition. Public vetting of candidates can be key. Nevertheless 
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there are ways the composition of the council can he enhanced. Participation of the public, through 

lawyers and law professors, can help reduce executive, partisan or supreme court control. Inclusion of 

lower level judges can reduce excessive influence by the judicial leadership. Allowing each group to 

choose its own representative can enhance autonomy. 

Civil law countries often use a merit-based selection process, including an exam, to select lower court 

judges. Adoption of this system can he an important step forward when compared to traditional political 

or personal processes, although there is little agreement on how to test for qualities relevant to being a 

lair and impartial judge. Improved selection processes must be reinforced by security of tenure. 

Appropriate promotion and disciplinary processes that are transparent, as objective as possible, and 

adhered to in practice are the primary mechanisms through which security of tenure is protected. The 

length ofajude&s term is closely related to security oltenure. Asjudges near the end of their term in 

office, they are more vulnerable to outside influences. Whether a term is for life or a fixed period, it must 

he long enough to reduce this vulnerability. 

There are two basic models defining the relationship of the judiciary to the test of the government: (1) a 

judiciary dependent on an executive department for its administrative and budgetary functions; and (2) a 

judiciary that is a separate branch and manages its own administration and budget. Although there are 

clear examples of independentjudiciaries under the first model, the trend is to give judiciaries more 

administrative control, to protect against executive branch domination. An adequate budget is generally 

necessary to protect judicial independence, especially where the custom is otherwise to supplement the 

judiciary's budget with outside resources. Although the structure of the judiciary is important to its 

independence. so  is the structure affecting private lawyers. A but that rigorously polices itself to prevent 

unethical or illegal practices among its members can make a strong contribution to a good legal system. 

11, 	
fc'ccs o .......c tI't the individual jude plays in pronofogj'.'dieinl independence. 

Judges who lack sufficient commitment to an independent judiciary or who do not have adequate training 

and skills are more vulnerable to outside influences. Training programs ar. the,efore. be  influential. 

Training in ethics was particularly emphasized. There was also consensus among the contributors to the 

guide thar deficient law school it 	was one of the most serious obstacles to development of an 

independent judiciary. The low states of the judiciary in many countl ies. reflected in low salaries and 

poor working conditions. was perceived to make it difficult forjudges to maintain the sense of 

professional dignity needed to withstand corruption and other outside pressures. Improving benefits and 

conditions can therefore be critical. Judges associations have been an effective method of enhancing the 

professionalism ofjudges. 

The importance of transparency to judicial independence is highlighted in nearly every approach outlined 

in the guide. Sub-section D describes additional ways in which transparency can he increased. The courts 

organization and procedures, if transparent can make interference in court operations more difficult. 

Good records management is essential, as is a mechanism to ensure that assignment of cases is party-

neutral. Publishing judicial decisions can help to deter ml itigs hasd on considerations other than law and 

facts. Oral. adversarial, and public proceedings have irici eased transparency in criminal proceedings in 

many countries. Court monitoring by NOOs_ academics. and the media can expose and deter abuses. 

.Annual disclosure of judges' assets and income can provide an impediment to briber. 

.A society's expectations of its judiciary play a critical role in thstering independence, as discussed in Suh-
section Ii. Sonic courts have gained siini Etcant public respect by their decisions on important 
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constitutional issues against entrenched interests. Efficient court operations, including timely handling of 

cases, is important, as is enforcement ofjudicial decisions. Significant judicial reforms should be 

publicized to enhance the stature of courts. 

Judiciaries in many countries in transition are struggling to break free from their historic domination by 

elites, the military, political parties, or the executive. However. nojudiciary is completely free to act 

according to its own lights; nor should it be. Ultimately, the judiciary like any other institution of 

democratic governance, has to be accountable to the public for both its decisions and its operations. Sub-

section F of Section I discusses the tension between independence and accountability. 
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I. INTRODUCTION 

A. 	Purpose and Scope of the Guide 

This guide seeks to 

Promote understanding of the issues 

surrounding judicial independence 

• Assist USAID and other donors, in 

collaboration with their local 

counterparts, to design and implement 

programs ihat effectively strengthen 

judicial independence 

There was a great (teal of debate at the 

beginning of the work leading to this guide as to 

its appropriate scope. Judicial independence" is 

generally used to mean that both the institution 

of the judiciary and individual judges are free 

from interference by other institutions and 

individuals. To Amei icans. the term often 

connotes more particularly our own arrangement 

of separation of powers among the executive, 

judicial, and legislative branches—an 

at 	that differs in its specific atiributes 

fionn the governance structures of many other 

countries. 

However, the structural arrangement is not an 

end in itself, but a means to achieving other 

objectives, primary among them the impartial 

decision-making of judges. Principle 2 of the 

U.N. Basic Principles on the Independence of 

the Judiciary defines judicial impartiality as 

Judges deciding matters before them "on the 

basis of facts and in accordance with the law, 

without any restrictions, improper influences, 

inducements, pressures, threats, or interferences. 

direct or indirect, from any quarter or for any 

reason." Regardless of structural variations, 

most governments share the goal of impartiality 

for their judiciaries. 

The focus of this guide is judicial independence 

as a means toward achieving the goal of 

impartial decision-making. We are not 

advocating any specific model of governance 

arrangement. Hovevcr, we will be discussing 

structural arrangements. since the structure 

inevitably affects the ability ofjudges to be 

impartial, although we have tried to avoid our 

own cultural biases in doing so. 

We could not cover every aspect ofjudicial 

independence in this project. For example, the 

guide does not focus on prosecutors, even 

though they are part of the judiciary in many 

countries. Not does it address special issues 

involving lay judges. However, many issues 

raised here are equally applicable to them. 

Although judicial impartiality,  entails an ability 

to decide cases despite biases, we do not address 

that subject specifically within this guide either. 

To do justice to it would require a study of far 

greater magnitude. Nor do we specifically 

address enforcement issues. 

B. 	The Importance of Judicial 

Independence and Impartiality 

Judicial independence is important for precisely 

the reasons that the judiciary itself is important. 

Interference can come from various sources: 

The executive, the legislature, local 
governments 

Individual government officials or 
legislators 

Political parties 

Political and economic elites 

The military, paramilitary, and 
intelligence forces 

Criminal networks 

The judicial hierarchy itself 

Ott 
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Ifajudiciary cannot be relied upon to decide 

cases impartially, according to the law, and not 

based on external pressures and influences, its 

rok is distorted and public confidence in 

government is undermined. 

In democratic, market-based societies, 

independent and impartial judiciaries contribute 

to the equitable and stable balance of power 

within the government. They protect md ivid " n I 

rights and preserve the security of person and 

property. They resolve commercial disputes in a 

predictable and transparent fashThn that 

encourages fair competition and economic 

growth. The' are key to countering public and 

private corruption, reducing political 

manipulation. and increasing public confidence 

in the integrity of government. 

Even in stable democracies. the influence of the 

judiciary has increased enormously over the past 

several decades. Legislation protecting social 

and economic rights has expanded in many 

countries, and with it the court's role in 

protecting those i ights. The judiciary has 

rowing responchilitv for resolving increasinclv 

complex national and iffleritational commercial 

disputes. As criminal aciivity has also become 

more complex and international and a critical 

problem for expanding crban populations, 

judges play a key role in protecting the security 

Of citizens and nations. 

Judiciaries in countries making the transition to 

democratic governance and market economies 

face an even greater burden. Many of these 

judiciaries must change fairly dramatically from 

being an extension of executive branch, elite, or 

m i I tan' domination of the country to their new 

role as fair and independent institutions. At the 

same time, the demands on and expectations of 

these judiciaries are often high as views about 

citizens' rights, the role of the executive branch, 

and market mechanisms are rapidly evolving. 

The judiciary often finds itself a focal point as 

political and economic forces struggle to define 

the shape of the society. These judiciaries also 

lace the serious crime problems that frequently 

accompany transitions, as well as enormous 

issues of corruption. both that carried over from 

old regimes, as \vell as corruption newly minted 

tinder changing cond it ions. 

It would be unrealistic to think that the 

judiciaries can carry the full burden for 

resolving these complex problems. At their best, 

they have played a leadership role. At the very 

least, they need to complete their own evolutions 

and begin the task of con fronting the multitude 

of problems before them. 

C. 	Methodology 

This guide has been based primarily on input 

from n-country experts. We first developed a 

questionnaire that focused on the programmatic 

approaches USAID has used in the past to 

promote judicial independence. The 

questionnaire was sent to experts in 26 

countries. USAID had implemented rule of law 

programs in ninny of these countries. but not all. 

The quest onn a ire did not ask whet her it' 

USAID pi-ogranis per se had been successful; 

rather, it asked whether the approaches 

described—common among reform efforts—had 

been or could he the right ones in each of these 

countries. In answering the questions, all of the 

respondents elaborated on the particular 

historical and cultural circumstances  in their 

countries that had affected _judicial 

independence. 

Conclusions drawn from the papers were vetted 

in a series of roundtables. The first was held in 

Guatemala city with judicial reform experts and 

USAID officers from Central America and the 

Dominican Republic. Three others 'Followed in 

Washington. DC. involving USAID. State 

Department. and Department of Justice staffi 

U.S. federal and state jtidges: contractors; non-

governnienta I organization (N G( ) ) 

representatives: experts ' ho had responded to 
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the questionnaires; and other experts! 
practitioners. The conclusions from that process 
fcrm the core of this guide. 

D. 	Organization of the Guide 

The guide is divided into three main pans. 
Section II summarizes the key processes and 
institutional arrangements that affect judicial 
independence, in both positive and negative 
ways. It captures the findings and conclusions 
about reform efforts around the world from the 
regional and country papers and the expert 
vetting process. 

Section III comprises six regional and country 
studies. The judiciary and -judicial independence 
have developed differently in distinct legal 
systems (i.e., common law, civil law, shari 'a, 

communist, and customary law) and as a result 
of calEural, economic, social, and political 
variations. Section Iii captures many of these 
differences. The papers on Latin America, 
Central and Eastern Europe, and anglophone 
Africa were written by experts with extensive 
experience in those regions. Each paper 
discusses the most important circumstances that 
influence efforts to revamp judicial structure and 
procedure in the region, and each highlights 
information from the country papers. Papers on 
France and Italy shed light on changes adopted 
in many of the countries in which we work and 
which reflect European traditions and thus look 
to the continent for new approaches. The paper 
on the United States expands our knowledge of 
judicial development in our own country and, 
together with the paper on anglophone Afi ica. 
explains the common law tradition. 

Section IV is composed of four papers on 
specific themes relevant to judicial 
independence. Many of the basic concepts of 
these papers have been incorporated into Section 
II, but the papers provide greater detail and 
analysis. 
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II. 	KEY PROCESSES AND 
INSTITUTIONAL 
ARRANGEMENTS 

As the different -elements involved in judicial 

independence surfaced and were debated during 

the course of developing this guide, six different 

categories of approaches to strengthening 

udicial independence emerged. Section II is 

organized accordingjo those categories: 

A. Building Support for Reforms 

B. Confronting Interference through 

the Institutional Structure 

C. Developing Judicial Capacity and 

Attitudes 

D. Increasing Transparency 

F. Promoting Societal Respect for the 

Role of an Impartial Judiciary 

F. The Tension between Independence 

and Accountability 

0 Where to Start 

Sub-sction A recognizes the need to build 

support for reforms directed at increasing 

judicial independence. All donor-supported 

programs need to have local ownership and 

contribute to the will and capacity of local 

organizations to sustain reforms. Judicial 

independence is no exception. Sub-section A 

underscores that point while detailing some 

findings and strategies related specifically to 

judicial independence. Sub-section A is also 

where strategies for countering opposition to 

reforms are most explicitly addressed. 

Sub-section B describes the key points in the 

organization and structure of a judiciary which 

can make it vulnerable to interference, and it 

also discusses strategies for reducing that 

vulnerability. 

Sub-section C focuses on the role of the 
individual j udge in proniot i ng j ud ic ia I 

independence and underscores the point that, in 

order forjudges to apply the law impartially, 

they must first know and understand the law 

and, second, share an expectation that they will 

act independently. Although there are legitimate 

questions about the utility of substantive training 

absent a broader refrinn effort, our in-country 

respondents were emphatic that judges who are 

not well versed in the law are particularly 

vulnerable to outside pressures. Several specific 

suggestions related to the capacity and attitudes 

of judges emerged from the study. 

The importance of transparency to judicial 

independence is a theme throughout the guide. 

Sub-section D underscores the critical nature of 

this issue and provides specific suggestions for 

increasing transparency, particularly in court 

operations. 

Sub-section F discusses the vital role that a 

society's expectations of its judiciary play in 

fostering independence, and how to increase the 

respect for the judiciary needed to generate high 

expectations. The impact of two particular 

issues—constitutional review and compliance 

by government agencies with court decisions—

is outlined in some detail. Sub-section B also 

discusses 'why independence and effectiveness—

often assumed to be two entirely separate 

issues—are in fact closely linked. 

Sub-section F touches briefly on the tension 

between independence and accountability, a 

subject which is elaborated upon much more 

fully in papers included in Sections II and III. 

Finally. Sub-section G presents some ideas on 

where to start, drawn from the study. 

Building Support for Reforms 

Opposition looms especially large to reforms 

intended to strengthen judicial independence 
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and impartiality precisely because so much is at 

stake. An impartial judiciary will reduce the 

influence of government officials, legislators, 

political parties, and other powerllil elites who 

are used to operating above or outside the law. 

The judicial hierarchy itself may stand to lose, 

particularly in many countries where higher 

court judges have the ability to exert undue and 

arbitrary control over lower court judges. 

Finally, those operating to advantage within the 

current system (i.e., judges and court personnel 

at all levels who benefit from petty corruption or 

who are too distrustful of new approaches, and 

lawyers who know how to win cases playing by 

the current rules) are likely sources of 

opposition to reforms. To further complicate the 

situation, sometimes the sources of opposition 

will he overt and obvious, but many times they 

will not. 

There is often a second factor at play. Donors at 

times assume a shared vision and depth of 

understanding of reforms that simply do not 

exist or exist only within a small circle of local 

reformers. Some individuals may oppose 

reforms because they don't fully understand the 

effects they will have. For example, reforms to 

assure due process in criminal prosecutions may 

be opposed by those who fear increased crime. 

Judges may oppose a more independent role fo; 

prosecutors because they fear a diminution of 

their own role. 

Donors are often under pressure to show 

tangible results quickly. Laws embodying 

reforms can sometimes be passed quickly. 

However, reforms can he overturned equally 

quickly down the road, or they can stall in the 

implementation stage, which is almost always 

lengthy. difficult, uneven, costly, and plagued by 

unanticipated consequences, as well as outright 

opposition. When this happens, there is a 

tendency for donors to become skeptical about 

the process and the lack of political will to 

support reforms, or for them to rely on all hoc 

strategies to build support. 

In order to sustain the reform process. it is 

important for donors and their local counterparts 

consciously to include from the outset 

components aimed at both educating affected 

groups and the public and building support for 

reforms. The time and effort needed to do this 

are generally substantial, and they are almost 

always greatly underestimated. 

The following are some specific suggestions for 

building such support and countering opposition 

to reform: 

• A compelling and shared vision of long-

term goals will emerge most easily from 

participatory analysis of the problems. 

• Coalition building is essential. The 

coalition should include allies from both 

inside and outside the judiciatw. such as 

judges, politicians, executive branch 

officials, and members of professional 

associations, NGOs, advocacy groups, 

universities or law schools, business 

groups, and the media. 

NGOs win Llsuaiy hu c an essentral 

place in such a coalition, representing 

interests that can coalesce around the 

reforms. Even where a supreme court or 

ministry ofjustice is supportive of 

reforms, opposition mas  arise that 

official organizations are not in a 

position to counter. As the voice of the 

public, NGOs can play a special and 

effective role. 

• Efforts must be both strategic and 

sustained. In many cases this will 

require the identification of a civil 

society organization with an expert staff 

dedicated virtually full-time to. 

designing and implementing a strategy 

to support reforms and confront the 

opposition. Reform dam pa igns 

supported only by people who are 

em pl oved Full-time elsewhere and have 

Mi 
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limited time to devote to the reform 
efforts have generally not been adequate 
to maintain momentum. Given 
economic realities in many developing 
countries, this may mean that donors 
need to include in their programs 
adequate funding to staff such 
organizations with respected local 
experts as well as provide technical 
assistance to help build the 
organizations' capacity. (See box on 
IJSAID support for such an effort in the 
Dominican Republic.) 

• Judges are natural and essential allies in 
building support for judicial 
independence. Conversely, judges who 
are not brought into the process or who 
are made to feel personally attacked by 
reform campaigns can become effective 
opponents. Judges at all levels should he 
sought out and involved in the reform 
efforts. Their ownership and 
commitment will be essential to 
effective implementation. Suspicions 
they might have about the effects of 
changes need to be addressed at the 
outset. Once engaged, judges can 
improve the design of programs, since 
they are the ones who best understand 
how the challenges to impartiality can 
be addressed. The formation ofjudges 
associations can be an effective 
mechanism for involving judges in the 
process. While traditional judges 
associations have not tended to focus on 
promoting judicial independence, many 
of the newly formed groups. such as the 
Slovakian Judges Association, have a 
committed membership that has been at 
the forefront of reforms. 

It is important to identifv allies among 
politicians. Ultimately, political support 
is indispensable, and an effective 
strategy will build support within the 

political structure through alliances, as 
well as put pressure on it. 

A media strategy is vital, although the 
media may not be a natural ally and the 
obstacles to building support in the 
media should not be underestimated. In 
many countries, the mass media are 
controlled by powerful elites who 
oppose judicial reform. Often, 
journalists, like the public, do not 
understand the role of the judiciary and 
do not know how to make it a 
marketable topic. Nevertheless, there are 
examples of successful efforts with the 
media. Seminars that have brought 
togetherjudges and reporters in some 
countries have changed the minds of 
reporters about the benefits of reforms. 
as well as per 	judges to make 
more information available to the 
public. Regardless of whether the media 
in general engages in the topic, the 
strategy for building support should 
seek to interest sufficiently at least one 
media outlet in the process so that it 
identifies the reforms as a key issue, 
provides lots of publicity, and calls for 
transparency. 

Absent success in establishing a media 
alliance, the strategy should include 
some other mechanism for mobilizing-
public 

obilizing
public opinion. The NGO allies may 
have to lake on responsibility for these 
efforts directly. 

Polls and sectoral surveys ofjudges. and 
representatives of businesses and the 
public, which are carried out by credible 
organizations (sometimes on an ongoing 
basis), can bean effective tool for 
gathering information that can be used 
as pail of a media strategy, for the direct 
public information efforts ofNGO 
allies, or for coalition-building itself. 
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Executive branch officials can be 
powerful and sometimes essential allies. 
The support of the minister of finance 
can be critical to reforms that have 
budgetary implications. The support of 

prosecutors and law enforcement 
officials is essential to reforms that 
affect criminal j usticc. 

Inter-institutional judicial sector 
commissions, which Would include 
representatives of many of the 
organizations identified above, can 
provide effective fora tor vetting 
reforms, building support, and 
coordinating reform efforts. 

B. 	Confronting Interference through the 
Institutional Structure 

There are key processes and institutional 
arrangements related to the j udiciaty that either 
lend themselves to or impede interference with 
udges' decisions. This sub-section discusses 

six The first, addressed in Sub-section I, is the 
appointment process. If the appointment process 
is designed to facilitate the exercise olinfluence 
by outside parties, as is true in many countries. 
it will be difficult to overcome that flaw with 
checks farther down in the system. The problem 
is particularly acute \vhcrc judges also lack 
security of tenure, discussed in Sub-section 2. 
Sub-section 2 also addresses the use of 
promotion and disciplinary actions to interfere 
with independence and the difficulty of 
designing and implementing appropriate merit-
based systems. Sub-section 3 discusses how the 
length ofjudges' terms may affect their ability 
to act impartially. Sub-section 4 discusses ways 
in which the organization and adniiiiistration of 
courts can either encourage ot discourage 
independence. Sub-section 5 focuses on the 
relationship of  judiciary's budget to judicial 

independence. Finally. Sub-section 6 addresses 
the effects that practicing tas'ers can have. 

'S 

RELEVANT DIFFERENCES BETWEEN CIVIL 
AND COMMON LAW TRADITIONS 

In pre-revolutionary France, courts served as the 
right arm of the monarchy. They often exercised 
legislative as well as judicial authority and came 
to be seen by much of the public as a symbol of 
oppression and arbitrariness At the same time in 
England judges often protected landowners and 
citizens from the whims of the monarch. These 
differing histories have had an impact on the 
ways in which the judiciaries and arrangements 
to ensure their independence have developed in 
civil law and common law countries. 

In England and most common law 
countries, judges have traditionally enjoyed more 
independence and power than their counterparts 
in many civil code countries. Common law 
judges have greater security of tenure and more 
autonomy over their budgets and internal 
governance In addition the judiciary has greater 
authority to make law since court decisions serve 
as binding precedent for lower courts. 

In contrast, in France and a number of 
civil law countries, judges have been considered 
and treated more as high-level civil servants. 
France's 1958 Constitution refrains from 
according the judiciary the status of a separate 
branch of government. Instead, it places the 
Judicial "authority' under the supervision of a 
judicial council whose membership includes the 
president and the minister of justice. At the same 
time, the constitution sets up the president as the 
ultimate guarantor of judicial independence. 

In the past several decades, the 
differences between common and civil law 
systems have become less distinct. More and 
more civil law countries, like France, have 
passed reforms aimed at increasing the 
independence and power of the judiciary. 
Responsibility for- judicial appointments, 
promotions, and discipline is now often shared 
among the executive, judiciary, and legislature. 
Often the private bar and public have a role in 
the piocess, as well. The trend is towards 
increased security of tenure and judiciary's 
control over its own budget, promotion, and 
disciplinary affairs. Accordingly, although the 
historic origins of a country's judiciary are still 
important to understanding it, the contemporary 
evolution is equally important. 
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1. 	Se/cc/jo,: cud Appointment of 

Judges 

In many coun tries, problems with judicial 

independence begin at the point ajudge is 

selected. Frequently, the process is politicized or 

dominated by the executive, a majority party in 

the legislature, or the judicial hierarchy, and it is 

designed to ensure the responsiveness of the 

judiciary to those either formally or informally 

responsible for the appointments. It is often 

essential, therefore, to revise the appointment 

process as a necessary step in strengthening 

judicial independence. 

a. 	Common select ion processes 

Common law and civil law countries have 

traditionally followed distinct selection 

practices. In common law countries, lower court 

judges are usually selected from among 

experienced, practicing lawyers for specific 

judicial positions. They may he appointed by 

some combination of executive and legislative 

action or (less frequently) elected. Judges of 
higher courts are selected both from among 

practicing attorneys and judges of lower courts, 

but, in either case, the selection is by separate 

appointment or election rather than promotion. 

Civil law countries have traditionally employed 

a 'career' system. Recent law school graduates 

are selected through a merit-based process. They 

are usually required to take an exam, but the 

process may also include a review of their 

education, subsequent training, and practical 

experience. As with other civil servaiits.,judges 

enter at the lowest ranks and are promoted as 

they gain experience. 

However, there are many country-specific 

divergences from these two models. For 

example, in France. 20 percent ofjudges 

(generally at the higher levels) are recruited 

from among experienced lawyers and law 

professors. Recruitment from the private bar is 

also common in Spain. Many of Spain's former 

colonies in Latin America borrowed freely from 

other systems early in their development and did 

not follow classic civil law traditions for 

selection of judges. 

Frequently, different procedures are used to 

select tile judges of the lower courts and the 

judges of the highest courts (constitutional 

courts and supreme courts). Selection at the 

higher levels may be by legislative or executive 

appointment, while the lower levels enter 

through the traditional system of exams. These 

differences are generally perceived to be 

appropriate. Given that the highest courts 

exercise certain political functions. 

consideration of criteria other than objective 

inerit—such as leadership, governance capacity, 

judicial philosophy, and political ideology—is 

reasonable, provided that a diversity of values is 

represented. 

b. 	Regional fiends 

Prior to recent reforms, the selection process for 

judges in Latin America was generally-  non-

transparent, was overtly controlled by the 

political parties, and placed relatively little 

emphasis on merit. In most countries in the 

region. judges of the supreme court were 

selected by the executive or legislature (usually 

dominated by the president's party) for short 

terms that virtually coincided with presidential 

terms) Lower court judges, in turn, were named 

by the supreme court itself or also by the 

executive and/or legislature. Judges were 

removed and replaced for political reasons, often 

on a wholesale basis when government changed. 

Because of the hierarchical structure of Latin 

American judiciaries, accentuated by the 

See Margai-et Popkins paper on Latin America fit 

Section ii. 

4- 
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supreme court's role in selecting lower court 
judges, improving the mechanism for selection 
of the supreme court has been considered 
essential to the success of efforts to increase 
judicial independence. Although many of the 
experts from the region surveyed still listed non-
transparent selection and appointment 

procedures as a hairier to judicial indepcndence, 
there have been marked improvements in these 
procedures in many Latin American countries in 
recent years. NI 	adopted constitutional 
reforms that broaden participation in and 
increase the transparency of the process, through 
judicial councils or other mechanisms. 
Appointments are generally for longer terms, 
sometimes for life, or scheduled for terms that 
do not coincide with presidential elections. 
Changes in the selection process for lower court 
judges have also taken place, establishing or 
modi'ing judicial career laws to provide for 
more transparent, merit based systems. In many 
countries, candidates are now recruited or 
screened by a committee orjudicial council. Ii: 
some cases, the impact of these reforms has 
been relatively rapid and dramatic. 

The main source of interference with the 
judiciary in Eastern Europe, Eurasia. Africa, all  
parts of Asia has been from the executive in 
Eastern Europe and the former Soviet Union, 
judicial councils began emerging in the 1990s as 
pal of the reforms included in new constitutions 
and follow-on legislation. Candidates in those 
countries are now typically nominated by a 
supreme judicial council, then appointed by the 
president or the minister of justice. Despite these 
initial reforms, the process is still criticized in 
many countries as being excessively politicized, 
devoid of transparency, and controlled by the 
executive. Several countries have instituted 
more extensive reforms over the past several 
years, l-Iungary being the most successful. 
Applicants for judicial posts in Hungary, except 
for the president of the supreme court. are 
evaluated by the presidents of regional courts. 
The president of the supreme court is nominated 

by the president of the country, and then elccicd 
by a two-thirds vote of parliament. 

a common law Afi ica. the president genei'aI lv 
lames the j udges of the higher courts. based 
p01 recommendations of a judicial 

commission. In a few coLnitries (e.g., Zambia). 
the nominees must be confirmed by a 

SELECTION PROCESS OF THE DOMINICAN 
REPUBLIC: AN EXERCISE IN 

TRANSPARENCY AND CIVIC PARTICIPATION 

Until 1997 judicial appointments were openly 
political in the Dominican Republic. A 
constitutional reform that resulted from a political 
crisis provided for Supreme Court judges to be 
appointed by the National Judicial Council 
(NJC); those judges in turn would appoint lower 
court judges. The law on the NJC established 
that any person or institution could propose 
candidates for the Supreme Court and 
established that the NJC could evaluate the 
candidates in public hearings. A civil society 
coalition published the ideal profile of Supreme 
Court justices and encouraged the NJC to 
publish the list of all candidates being 
considered. The coalition also pressed publicly 
for televised NJC selection hearings of the 
Supreme Court candidates. The NJC agreed to 
these terms. The 28 Supreme Court candidates 
were interviewed and voted on by the NJC on 
national television. The new Supreme Court then 
began a transparent process of evaluation of all 
sitting judges and opened all judge positions to a 
public competitive process. Only 32 percent of 
the judges were reconfirmed and 21 percent of 
the 2,666 aspirants were able to qualify The new 
Supreme Court and other new judges selected 
by this process have initiated additonai reforms 
that compound the improvement in the judicial 
system, including more efficient administration, 
better coordination among justice sector 
authorities, establishment of performance 
standards, strengthening of the prosecutorial 
function, and implementation of alternative 
dispute resolution. 
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supermajority of one or both houses of the 
legislature. However, legislative approval often 

does not act as a check on executive domination 

because the legislatures are commonly 

controlled by the president. Additionally, in 

some countries the judicial commissions are 

comprised only of presidential appointees 

(including seniorjudges). As a consequence of 

these selection processes, judges in common law 

Africa have tended to favor the executive. 

The process in Uganda provides a contrast. The 

Ugandan Judicial Commission. created in 1995, 

includes representatives of the supreme court, 

attorneys chosen by the Ugandan Legal Society, 

the public service commissioner, the attorney 

general, and lay people chosen by the president. 

This diversity seems key to its success. 

C. 	Judicial councils 

In many countries, judicial councils or 

commissions have been established to improve 

the process of judicial selection.' Although 

judicial councils exist in both civil and common 

law countries, they are a particularly prominent 

feature of legal cultures oith a civil law 

tradition. The specific role that judicial councils 

play varies from one country to the next. In 

many, it goes beyond the selection process; in 

others, it may not include it. Nevertheless, since 

J udicial councils often are important participants 

in judicial selection and have been adopted as 

part of reforms of the selection process in many 

countries, we include a discussion of their role, 

development, and operations in this sub-section. 

In c 'il i aw countries. these bodies arc gen era I lv 

called Judicial councils or "lugh councils ON  11C 

niagi St lacy.' In C 01111110 U las" co tint vies. they are general lv 

called 61  judicial service cornniissions. 1-Icre. all will be 

relerred to as councils. br the sake of snoplicir, 6 It is 

till portal) I to tiotc. honc  c t. that these bodies do not always 

pert'orrn equivalent lunctions, 

In the context of the civil code tradition, judicial 

councils have their roots in France. As described 

more fully in Louis Aucoin's paper on France in 

Section III. organization of the judiciary was 

profoundly affected by the distrust generated by 

the judiciary's abusive alliance with the 

monarch and the legislature in pre-revolutionary 

days. Following the French revolution, the 

judiciary was not established as a separate 

branch. but rather as part of the executive, in 

order to maintain separation between the judicial 

and legislative functions. The judiciary was 

located within the ministry ofjL!tice, which 

played an administrative and oversight role. 

Eventually dissatisfaction arose in France with 

executive influence over the judiciary. To 

address this concern, in 1883 a Superior Council 

of the Judiciary (CSM) was formed to provide 

oversight to the judiciary and to ensure some 

level of independence. Originally, the council 

was comprised solely ofjudges appointed by the 

president and charged only with conducting 

disciplinary proceedings. In 1946 the council 

was given a significant role in appointing 

judges, as well, and the authority to appoint 

council members was divided between the 

executive and the parliament. At that time, the 

council was composed of the president and the 

minister of justice. as well asjudges. 

parliamentary appointees, and members of the 

legal profession. Over the years, both the power 

to appoint the members and the council's 

composition have shifted various times, and its 

role has gradually been expanded to provide 

ever greater distance between the judiciary and 

the executive. 

Several other Western European countries 

followed suit in establishing oversight councils 

to try to ensure judicial independence. Many 

former European colonies have done the same, 

even in countries where the judiciary had not 

been established as part of the executive branch. 

In many countries of Latin America and Central 

and Eastern Europe, this trend has been 
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relatively recent, part of overall reform 

processes designed to increase - oclicial 

independence and improve judicial operations.' 

Although protection ofjudicial independence is 

a common goal for most judicial councils, the 

specific problems councils are designed to 

address arc often quite different. In many 

countries, the problem is executive. legislative, 

or political party domination of the judiciary. In 

others, the supreme court is perceived to have 

excessive control over lower court judges. Some 

countries are primarily concerned with the 

amount of ti niej udges spend on administrative 

matters and want to improve the effectiveness 

and efficiency of the courts by transferring the 

managerial function to another body. 

Given the differences in specific objectives as 

well as the contexts in which changes are taking 

place, judicial councils differ greatly with 

respect to three basic variables: ( I ) the role of 

the eutmncil, (21  the composition oi'thc council. 

and (3) the manner in which the counc I 

members are appointed. 

Somnejtidcinl councils have overrieht op even 

primacy re.00nribi ity for the f ill range of ssue: 

related tcc shetiuic;iary; including airii:rtmaien 

ott! a cour sys:eir. Others are locmsect pi 

on uppointmcoi, evaluation, training. andor 

discipline ofjudges, and toe> do not take on 

adniinistraria2. Some councIls toe nv')!VC(I in 

the seiection ofjudges of one level old)—higher 

or lower. Others participate in the selection of 

all judges, although their role may differ with 

respect to higher or lower courts. 

The membership ofjudicial councils often 

includes representatives of several different 

institutions, in order to provide an effective 

See hi argimrct Popk iii's paper on Latin  A nieri ca and 
Ed 'viii Rekosh s paper on Eastern Fu rope and J tm nisi a in 
Section ill. 

check on outside influence over the judiciary or 

to reduce supreme court control over the rest of 

the judiciary. The judiciary itself frequently has 

one or mome representatives. In sonic cases, 

judges have become the dominant actors on 

councils. Often the executive has its own 

members. In some countries the legislature, 

private bar, and law schools may be included. 

The power to appoint council members is often 

shared, further increasing the checks built into 

the system. In many cases, at least the legislature 

and the executive participate. In some countries, 

professional bodies (bar associations and law 

schools) nominate their own members to serve 

on the council. (It should be noted that in Latin 

America the role of the executive in judicial 

councils is much less prominent. In general, 

Latin American countries did not follow the 

French model of close executive oversight of the 

Judiciary. Judicial councils in that region are, 

therefore, developing tinder somewhat different 

ciucumstances than in other parts of the world.) 

there is a great deal of variation among 
countries in terms of eoi:posiui'w t'ncl role of 

uclicial councils, and there appears to he no 

clear answer fbr what works best. The context of' 

oaeh country determines the optimum 

arrangement, or even what will be politically 

reasibie at a given time. In fact many countries. 

ocluding France, have changed their 

arrangements periodically as they seek better 

solutions or as the political circumstances 

change. Annex Ito Margaret Popkin's paper on 

Latin America demonstrates some of the 

different niake-tips and responsibilities in that 

region. 

Although in most countries creation of a judicial 

council was a step forward in judicial 

independence, rarely have countries been 

completely satisfied with their councils, and 

sometimes problems have been severe. Giuseppe 

Di Federico notes in his paper on Italy in 

Section III that the dominance of the judges on 

V 
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the council in that country and the manner in 

which they are appointed have resulted in an 

evaluation and promotion process that gives 

very little emphasis to (he quality ofajudge's 

work, resulting in distorted incentives. In 

Venezuela, the council was highly politicized 

from the start and gave rise to what Venezuelans 

termed "legal tribes"—groups of lawyers and 

judges belonging to the same party or faction. 

each of which had a council member to 

guarantee their representation on the bench. 

Ultimately, the Venezuelan council was 

abolished. In other cases, the existence of the 

council has masked ongoing politicization or 

executive, legislative, or supreme court 

domination of court appointments. 

d. 	Which selection process works best? 

There was no consensus on which specific 

selection process works best. There are simply 

too many variations: the success of each is 

influenced by the history, culture, and political 

context of a country, and the immediate problem 

that is being addressed. What works in one place 

may not in another. Recognizing this, the best 

approach to assisting a country in reforming its 

judicial selection process is to help those 

engaged in the reforms to understand, analyze, 

and vet the possibilities, through the host of 

mechanisms available to do this—study tours 

outside the country, technical experts brought 

into the country, workshops led by civil society 

groups, etc. 

Although there is no right answer to the question 

of the most appropriate judicial selection 

process, there are some principles to guide the 

process: 

I) Transparency. All the experts consulted for 

this study agreed overwhelmingly that the 

most important step that can he taken in 

reforming a judicial selection process is to 

build in transparency at every point 

possible. Some ways to accomplish this are 

Advertise judicial vacancies widely 

Publicize candidates' names, their 

backgrounds, and selection process and 

criteria 

Invite public comment on candidates' 

qualifications 

Divide responsibility for the process 

between two separate bodies, one that 

nominates, and a second that selects and 

appoints. (To be effective, the bodies 

must be truly independent from each 

other and the nominating body's 

recommendations must be given 

substantial weight, as when, for 

example, three or fewer candidates are 

nominated for each poition and the - 

appointing authority is limited to 

choosing from among those candidates.) 

(2) Composition ofjudicial councils. Judicial 

councils can be ellective by introducing 

additional actors into the process and thus 

diluting the influence of any one political 

entity. There is often a great deal of focus on 

trying to get the composition of the council 

right in order to achieve this objective. The 

consensus of our experts was that the 

transparency of the process the council uses 

is more important than the composition of 

the council. Nevertheless, there was general 

agreement on a few ways in which the 

membership ofa judicial council can 

enhance its operations: 

Participation of the general public on 

the council: particularly lawyers and law 

professors. can help to (a) safeguard 

transparency, (b) reduce the risk of 

executive, partisan. or supreme court 

control. and (e) enhance the quality of 

candidate selection. 

4 
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GEORGIA SELECTION PROCESS 

The Supreme Court of Georgia administered a 
judicial qualification exam for lower-level judges 
for the first time in -1998,   using a carefully 
controlled and monitored process that has been 
repeated successfully several times since. 
International observers monitored the first exam 
for cheating. Immediately after the exam, the 
answers were projected onto a screen, so that 
examinees could compare their results with the 
final outcomes. Successful applicants were then 
interviewed by the council of Justice to fill 
existing vacancies. The process was widely 
covered by the Georgian media and regarded as 
fair and transparent even by those who failed. 

when compared to traditional political or 

personal processes. However, there is little 

consensus about how to test For the qualities 

relevant to being a fair and impartial judge. 

Most entrance examinations at best test only 

intelligence and knowledge of the law. 

There have been many efforts to develop 

tests for other trails. such as prorcssional 

integrity, willingness to work hard, and 

deliberative decision-making. but no 

agreement on their success. 

A few countries have developed a multi-step 

process with a training component. In (-line, 

as a result of 1994 reforms, a recruitment 

campaign encourages lawyers to apply for 

vacant positions .° Candidates are evaluated 

based on their backgrounds and tests of their 

knowledge. abilities, and psychological 
fitness. then interviewed. Those selected 

attend a six-month course at the judicial 

academy, and the graduates then receive 

preference over external competitors for 

openings. 

See Margatet Pnpkins paper Ott Latin America ill 

II. 

Inclusion of lower-level judges, along 

with seniorjudges, can reduce excessive 

influence by the judicial leadership, 

which is often inclined to preserve the 

status quo.' 

Allowing representative members, 

especially judges, lawyers, and other 

members of the public, to be chosen by 

the sector they reprcsent will increase 

the likelihood that they will havc greater 

accountability to their own group and 

autonomy fioni other actors. In much of 

Europe and Latin Amei ica. this is the 

process followed. In anglophone Africa, 

the opposite is true—most council 

members are appointed by the president. 

There was no clear consensus on whether 

members of the legislature should be 

included on the council. Many Western, 

Central. and Eastern European countries do 

include members of the legislature on their 

councils, whereas only a few countries in 

Latin America do. 

(3) Merit-based selection. Although merit 

should be a significant element ill the 

selection ofjudges at any level, in civil law 

systems the term is generally understood to 

apply to the process of selecting entry or 

lower-level judges by evaluating them 

against specific criteria, often by means of 

an exam. This is a common approach in civil 

law countries.3  

Use of a more objective, merit-based 

process can be an important step forward 

Sec Giuseppe Di Fedcrico's comments on the - 

problem of too much dominance by lower court judgcs in 

his paper on Italy In Section III. 

In the United States, merit-based selection ustiitllv 

means nothing mote than se Ic u:t i oti ha sed on 

rcconnne,tdations of a broadly based conoiiission 
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The process in Chile, which has been carried 

out with unprecedented transparency, 
appears to have yielded positive results. 

Good candidates have come forward, those 

chosen appear objectively to be the best 

qualified, and thejudges themselves say 

they feel more independent because they 

know they were selected on merit, not 

because of friends or contacts. The obvious 

disadvantage of the process adopted by 

Chile is its e:rn. Fey,' judiciaries ha\ 

the resources to provide long-term training 

for applicants who may not ultimately be 

selected as judges. 

Regardless of the specifics of the merit-

based process adopted, transparency is again 

considered to be a crucial factor. 

(4) Diversitc Although diversity is rarely taken 

into account in judicial selection, many 

experts agree that it is important. A judiciary 

that reflects the diversity of its country is 

more likely to garner public confidence, 

important for a judiciary's credibility. 

2. 	Securkv of Ten tire 

Security of tenure means that a judge cannot be 

removed from his or her position during a term 

of office, except for good cause (e.g., an ethical 

breach or unfitness) pursuant to formal 

proceedings with procedural protections. 

Security-  of tenure is basic to judicial 

independence. It is universally accepted that 

when judges can be easily or arbitrarily 

removed, they are much more vulnerable to 

internal or external pressures in their 

consideration of cases. 

In France, security of tenure (inamovabilité), 

introduced in the 19th century, also includes 

protection against transfers or even promotions 

without consent—i concept particularly relevant 

to civil code countries with career judiciaries. 

The French model was subsequently introduced 

(although not rigorously observed) in Latin 

America and, in the 1990s, in countries of 

Central and Eastern Europe. 

a. 	Performance ei.'ahiaiion, promotion, and 
disciplinary procedures 

Appropriate promotion and disciplinary 

procedures that exist not only on the books but 

are adhered to in practice are the primary 

mechanisms through which security of tenure is 

protected. Many of the basic esons that apply 

to appointment ofjudges also apply to 

promotion and discipline: 

Transparency is once again the 

overriding factor. The criteria for 

decisions should be published. 

Opportunities for promotion should be 

advertised and judges should be able to 

compete in a transparent process. 

• To reduce the potential for abuse, 

decisions with respect to both 

promotions and discipline should be 

based on the most objective criteria 

possible. (However, establishing 

objective criteria is extremely difficult. 

as discussed below.) 

• If the executive and/or legislative 

branches are involved in the process, 

they should not have excessive 

influence. 

• Comments should be solicited from the 

public, lawyers, and law professors. 

• Although not yet commonly used, a 

two-step process can increase 

transparency and reliance on objective 

criteria. One authority evaluates 

perfoi mance. and a separate authority 

makes the final decisions regarding 

promotion or discipline. 

Performance evaluations and promotion. 

Performance evaluation procedures that are 

inadequate or that arc not Vol owed in practice 
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can result in improper internal or external 
influences affecting promotion decisions. 
Although everyone agrees that a fair evaluation 
process is an important element fur protecting 
judicial independence, actually establishing 
appropriate criteria for advancement is very 
difficult. Virtually no consensus exists on how 
relevant 1actors—seniority, efficiency. quality of 
decision-making, and courtroom comportment—
should be assessed or weighed. 

A certain level of efficiency is always required 
of courts and becomes even more inipoi'tant as 
judiciaries experience dramatic increases in 
caseloads. Quantitative indicators are, therefore, 
often used, and warranted, but need to be given 
careful thought. For example. the number of 
cases decided during a given period of time can 
sometimes be misleading and encourage poor 
performance, such as neglect of difficult cases, 
attention to speed rather than justice, 
falsification of records, and manipulation of 
statistics. The number of decisions reversed on 
appeal can be a valuable indicator, but its utility 
can vary depending on the circumstances. such 
as access to iuv s and the decisions ofappeJ.; 
courts. More sophisticated in Formation systems 
can overcame some of these problems, and 
automated systems allow generation of data 
(e.g.. average time for disposition of a range of 
cases) that is often more useful. 

Qualitative indicators are also necessary in an 
evaluation process, but open the door to those 
who are senior in the judicial hierarchy and 
responsible for evaluations exerting influence on 
juniorjudges. This is especial lv true when those 
who evaluate also have the power to give 
promotions or impose discipline, 

Because of these problems some ic forniers 
favor abolishing evaluations. I Io\vever, as has 
occurred in Italy. the failure to evaluate 
performance or make promotions based on merit 
poses the risk of sacrificing professional 

standards in the name of judicial independence] 
Developing performance evaluations in 
consultation with the judges to be evaluated may 
hell) to mitigate some of the inherent problems. 

Disciplinary procedures. When disciplinary 
processes work correctly, they protect the 
integrity of the j udiciary and its independence. 
I-lacver, disciplinary proceedings ma\ be 
brought for political reasons or to punish judges 
who render decisions contrary to the views of 

'their superiors. Substantive differences that 
should he resolved by appealing cases to a 
higher court may instead fomi the basis for 
disciplinary actions. Not uncommonly. 
disciplinary processes are bypassed entirely in 
removing judges from office. 

A well-structured disciplinary procedure reduces 
the vulnerability to abuses that affects judicial 
independence. Judges subject to discipline 
should be afforded due process protections. 
Penalties should be proportionate to the offense. 
Judges should be removed from office only for 
official incapacity or misconduct that is serious 
and clearly specified (c. ..in law or in tLc oath 
of office). 

The entity that has authority to discipline should 
be structured to exclude improper influences. 

-its recominc 	that :t alLude 
substantial representation fioni the j ud ic iary 
itself Others reconi in end an independent body 
in addition to the j ud ic iai3ç such as an 
ombudsman's office. Retired judges and others 
of proven integrity often make good members." 
Disc ip I mary bodies that i-ego lark' publish the 

Sec C" I uscpp c D Fed enco s paper on I tU IN it) S cc  ion 
Ill 

See tinivcrs;it Charier of the Judge, an. II, adopted 
on November 17. 1999 he lie General Council otihc 
nienmaiion -al Association of Judges. in Annex A. 

Sec iniernui mmmi Coniilwion olJmrrists Framework 
0 Aiiiir A. 
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number and bases of complaints received and 

their disposition, as many U.S. organizations do, 

enhance the transparency of the process. 

Participants in this study warned that some 

caution needs to be exercised when a country 

first tries to crack down on judicial misconduct. 

Often judges have been punished for failing to 

comply with new codes of ethics when they 

were not adequately familiar with the codes or 

how they were to be applied. Codes need to be 

well publicized and discussed before they are 

used to discipline judges. 

Members of the public should be able to file 

complaints against judges for official 

misconduct. However, steps need to be taken to 

guard against unhappy litigants using the 

process to harass judges who decided against 

them. The primary method for accomplishing 

this is to exclude complaints about the merits of 

decisions Judicial conduct organizations 

opetating in several US. states provide good 

examples of effective citizen complaint 
mechanisms, many of which incorporate public 

representatives into the process. 

1. 	Additional iss es re/alec/to securi v of 
ten ire 

Although most problems related to tenure are 

common to a variety of systems and 
circumstances, a few issues arise under more 

specific contexts and are worth noting: 

• In some countries it is customary for the 

entire judiciary to be changed when the 

president of the country changes. even 

when the lower courts may have a career 

system with stated protections against 

removal. In these cases, problems with 

respect to security of tenure are usually 

part of broader systemic problems 

permitting executive domination or 

• politicization of the judiciarv  

• In several countries, especially in 

anglophone Africa. the president is 

authorized to eniployjtidgcs For 

temporary periods, in order to take care 

of severe backlogs or when some action, 
such as elections, requires that a large 

number of cases be disposed of rapidly. 

However. the practice has been used by 

the presidents in some countries to 

control the judiciaries, since these 

judges serve at their whim. The Latimer 

House Guidelines, adopted by judges 

and lawyers from 20 commonwealth 
countries, recommend that temporary 

appointees also be subject to appropriate 

measures to provide security of tenure. 

• In several countries of Central and 

Eastern Europe, judges begin service 

with a probationary term (generally 

three to five years), and only if their 

appointment is confirmed do they 

receive life tenure. Although a 

probationary period is reasonable, it 

does niakejudgés vulnerable to those 

who can influence the confirmation 

process. To build in protection for 

judges subject to probation, the 

confinnation process should be 

transparent and based on merit. 

Additionally, the probationary period 

should be as short as possible, and 

probationary judges should not be 

assigned controversial cases. 

3. 	Length of Tenure 

Closely related to the issue of security of tenure 

is the length ofa judge's term. As judges near 

the end of their tenures in office, they become 

more vulnerable to the influence of those who 

may affect their employment prospects. 

Additionally, judges looking ahead to their next 

jobs may shape their opinions accordingly, even 

absent overt external pressure. 
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There are two general approaches to judicial 
terms: life ten Lire and fixed terms. In the United 
Kingdom, Canada, and the U.S. federal system. 
judges serve for life, unless removed for cause. 
The same is true for France and most of Western 
Europe, and life tenure is increasingly becoming 
the standard in Central and Eastern Europe. 
(Some court systems have 'life" tenure, hut vitli 
mandatory retirement (e.g. age 60 or 70). Fixed 
terms are common in other court tries and in 
many state and local courts in the United States. 

As with selection procedures, the factors 
favoring fixed or life tenns may he different for 
higher and lower courts, Although most 
European and Latin American countries now 
have life tenure (at least in law) for lower-level 
judges, they have often opted to continue Fixed 
terms forjudges of the supreme and 
constitutional courts. This needs to be 
understood within the context of the French civil 
code model. In keeping with historically based 
restrictions on letting judges "make I iW' in 
France, the jtidiciarv originally had no authority 
to review the constitutionality of laws or 
executive acts. This restriction eased over the 
years, and special eonstlutional courts were 
created in France to exercise these powers. 
}icwever, the review process was still 
considered quasHegslative and political in 
nanire. A fixed tena (along with legislative 
confirmation of the court) was seen to enhance 
the likelihood that the court would command the 
trust of a wide band of the political spectrum 
and stay "in touch with changing values.'... 

In order to increase judicial independence, terms 
must be long enough to reduce the vulnerability 
ofjudges. Whether the solution is life tenure or 
fixed terms tends to depend on the historic and 

1,11)11 tIanintergren. "I  he .ltrdiciiil Career in 1,ann  
America: Air Over jew of The or' and Ex per icr cc. ( \'. r lit 
nauL June lOOQ) unptihlikhod paper. ,rvailtnl'I.: !ui'irn 11TS  

cultural origins of ajudiciary. We are not 
advocating one over the other. Fixed terms may 
present problems in terms of protecting judges 
from inappropriate influences, NNhiCh should be 
recognized and taken into account. I lowever, life 
tenure can also have its problems, including its 
perceived lessening ofjudieial accountability. 

Several examples exist ihr what may be 
considered an adequately long term. In 
Guatemala, a review hyihe U.N. Special 
RapporteLir on the Independence of Judges and 
Lawyers concluded that the five-year terms of 
the Guatemala Supreme Court were too short to 
provide the requisite security of tenure and 
recommended that they he increased to 10. 1]  
Terms of 10 and 12 years are common in 
Western and Central Europe. 

Three arguments are generally advanced against 
increasing the length of tenure of udges: (1 
shorter terms are necessary to weed out] udges 
vlrn are sub-standard; (2) shorter terms are 

necessary to ensure that the jud ician' reflects the 
will of the people: and (3) long or life terms 
protect judges who are 'iii  

In general, these issues can be dealt with by 
establishing other protections consistent with 
judicial independence. The problem of sub-
standard judges can he addressed by having 
more rigorous selection processes, probationary 
terms her new entrants, and procedures for 
removing judges who fall below certain clearly 
articulated standards. Even judiciaries with life 
tenure change over time as a result of 
retirements and new entries, thereby maintaining 
some currency with evolving social norms. With 
respect to the third argument. the experience has 

Sec in Section Ill. Margaret l'opkins paper on latin 
America. p.1 1. In. 5.. discussing the report of the Special 
H a pporlcu r on the On ateniala Mission.  Jan. 6. 2000  UN 
tine 1-!C't]..F200]11rr./.\6d.t. a! ptras 61-63. 
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been that short tetnis are more likely than longer 

terms to result in judges vulnerable to 

inappropriate influences. However, un court has 

been politicized or subject to domination of the 

executive, it may be advisable to work towards a 

more comprehensive package of-reforms, 

including changes in the selection process, 

rather than changes in tenure alone. 

Two problems related to term of office are 

Fixed terms are often set to coincide 

with election of the president and 

legislature. In those cases, the problem 

with respect to terms is usually part of a 

larger basket of structural issues, 

including the selection process, that are 

intended to permit the executive and/or 

political parties to retain influence over 

the judiciary. Lengthening judicial terms 

can help to address this problem, since 

presidents nearly always have relatively 

short terms of office. Staggering the 

terms can further help to depoliticize the 

process. El Salvador, for example, 

established staggered nine-year terms 

for its supreme court as part of reforms 

introduced during the peace 

negotiations. 

When fixed teims are renewable (or 

permanent appointments are subject to 

periodic review and renewal), judges 

may feel constrained during their first 

Ienii not to offend those who can 

influence their reappointment. 

4. 	Structure oft/ic Judiciary' 2  

As we noted in the introduction to the guide, we 

are primarily interested in the independence of 

See William Davis piper an court administration 
and I i-ic .1 ensen 's paper on the context tbrj tid i cia I 
independence programs ill Section IV.  

the judiciary from the perspective of the judges' 

ability to make decisions impartially, not the - 

institution's structural independence from other 

branches of government. However. as also 

noted, the structural relationship of the judiciary 

to the rest of the government inevitably makes 

judges more or less vulnerable to interference. 

As with all the other institutional issues related 

to the judiciary, there is no universally accepted 

approach. The two basic models are 

• A judiciary which is dependent on an 

executive department, usually the 

ministry of justice, for administrative 

and budgetary functions 

• Ajudiciaty which is a separate branch 

of government and has the same degree 

of self-government and budgetary 

control over its operations as the 

executive branch has over its operations 

However, there are many variations on these 

models, and many countries have tried different 

approaches at different times. The United States 

follows the second modci. as do a few countries 

in Western Europe and many in Latin America. 

The first model has been dominant in Europe, 

including the United Kingdom. 

Although the j udic aries of Eu rope have 

achieved high levels of independent decision-

making under the first model. the trend around 

the world—including in Europe—has been for 

countries to transfer all or some of the 

responsibility for judicial administration and 

budget away from the executive. Administrative 

responsibilities have been vested in either a 

judicial council, the judiciary itself, or, yet 

another twist, a council within the j udiciaty. 

Both Italy and Spain have transferred substantial 

administrative powers from the ministries of 

justice to judicial councils, and France is 

considering such reforms. Among common law 

countries, judges in the United Kingdom and 
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Canada have been gaining increasing support for 

calls for greater institutional independence from 

the executive and legislative branches. 

Responsibility for management of the judiciary 

de\'eloped along a similar path in the United 

States.'3  Until 1939, the federal courts were 

under the administrative responsibility of the 

executive branch—first the State Department, 

then the Departments of Treasury, Interior, and 

Justic. Until the early 20111 centuryç the 

executive did little more than pay judges and 

staff and provide courtrooms and furniture. As 
the size and complexity of judicial operations 

increased, judges and others argued that secure 

salaries and tenure were no longer sufficient to 

maintain the judiciary's independence and, 

moreover, that the Department of Justice was an 

indifferent administrator. Although Justice 

usually made decisions in consultation with 

judicial officials, it could, and sometimes did, 

deny financial support in retaliation for 

decisions contrary to the interests of the 

executive branch. 

In response to these concerns, t7nnqj-ess created 

the Administiative Office of the U.S. çmi;ts, 

supervised by Lhe Judicial Conference, which 

DOW includes representatives of all levels of the 

federal judiciary. Under this arrangement, the 

federal judiciary manages its own funds and 

operations. It also develops its owl' budget 

request. wh cli is submitted to the Office of 

Management and Btidget (OMB) By Ia'c OMB 

must include the judiciary's proposed budget in 

the submission of the president's budget to 

Congress without change. although OMB is 

permitted to comment on it. 

Although there are clear examples of 

independent judicial decision-making under, 

executive branch administration, the trend away 

from this model demonstrates the concern that 

power over the budget and administration of the 

cotirt, especially when coupled with executive 

control over appointments, promotions, and 

discipline. allows inappropriate influence by the 

executive. This concern can be particularly acute 

in countries that have a history of executive 

domination of the judiciary, such as former 

communist states. Additionally, the relationship 

of the judiciary to other branches can influence 

the i '.:' c's perception and expectations with 

respect to its independence. For example, 

Kenya's constitution is one of the few in 

anglophone Africa that does not clearly establish 

the j ud ic ian' as a separate branch. The Kenvan 

contt ibutor to this study stressed that this 

situation has contributed to the perception of the 

judiciary as "a mere appendage of the 

executive." 

While placing administrative and budgetary 

responsibility with thejtidiciary creates a 

frame ork that encourages substantive 

independence, it is by no means sufficient. 

Pt ohlems can arise when administrative 

authority is transferred without first, or 

s mu tpneousl, developing, the interest and 

	 ofjudicial leaders to d scharge their 

increased responsibilities effectively, with 

attention to the needs of the lower as well as the 

higher courts. For example. the lack of 

professional court utanagctueiit in the Basque 

region in Spain resulted in transfer of 

adniin stration back to the ministry of justice. 

Throughout the commonwealth, administrative 

responsibility for the courts has traditionally 

rested with the chief justice and sçniorjtidicial 

officers. Where the chieljustice has been 

independent, the responsibility for 

administration has tended to strengthen this 

independence. In the absence of such leadership, 

it is perceived to have been irrelevant. 

See Mira Ciur-Arie and Russell Wheelers paper on 
the l.nited Slates in Section III. 
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a 	Adequate budget' 4 	 benefactors expect, at the least. sympathetic 

consideration of their cases. 

It is generally difficult to make a direct causal 

link between an adequatejudicial budget and 

judicial independence, but there are substantial 

indirect linkages. Severe under-funding nearly 

always has an impact on the judiciary, which is 
seen to affect its independence. Judiciaries with 

inadequate resources usually cannot offer the 

salaries, benefits, and pensions needed to attract 

and retain qualified candidates, and, in sonic 

cases, to diminish the likelihood of corruption. 

Judges in such judiciaries often lack access to 

basic legal materials—laws, judgments of higher 

courts, and commentaries—needed for 

consistent and well-founded decision-making. 

They may lack adequate methods for correctly 

recording oral proceedings, undermining the 

appeal process and transparency and 

accotmtabi lit)'. Limited budgets result in 

inadequate physical working conditions that 

undermine respect for the judiciary both in the 

judges' own eyes and in the eyes of the public, 

and may inhibit ajudiciary's ability to provide 

the security needed to stem intimidation. The 

capacity and attitude of judges, the security of 

J udges, and the attitude o the general public 

toward the judiciary all ol which are 

dependent to a high degree on an adequate 

budget—are perceived to be essential elements 

in building judicial independence, as described 

more fully below. 

The linkage between the judiciary's budget and 

independence is more direct when entities 

outside the judiciary supplement an inadequate 

budget. In several countries, local governments 

and even businesses provide judges such 

necessities and benefits as office space, 

discounts oil education for their children, 

transportation, and housing. In return, these 

- 4-Seê William Davis paper or court adu,iuisirat,on 

- and Eric Jensen N paper on the context loriudicial  

iiidepciidcncc programs in Sect ion I 

Allocation of the budget within the judiciary can 

pose as much of  problem as the absolute size. 

Independence of lower court judges from their 

superiors is compromised when the distribution 
of resources within the judiciary is arbitrary, 

lacks transparency, or is used to punish lower 

courts that do not follow the instructions of their 

superiors. Presiding judges are often the ones to 

dispense the perks conferred by local authorities 

or businesses, thus increasing the dependence of 

judges on their court presidents. 

Assuming that an adequate budget is an essential 

ingredient of judicial independence, what is 

adequate? Once again, there is no easy recipe for 

making this determination. What is adequate 

varies from country to country and is based, 

among other things, on the resources available to 

the government, the stage of development of the 

legal system, the size of the population, the 

number ofjudges per capita and of 

organizational units included within the 

judiciary's budget (i.e., judges, judicial council, 

ot osecutors, police, public defenders, military 

courts, labor courts, and electoral courts), and 

the extent to which courts are being used, or 

would likely be used if they were perceived to 

be fair and effective. 

Because of all these variables, comparisons 

among countries are virtually impossible. 

However, some examples can give a ballpark 

picture of current realities. In the Philippines, 

slightly over I percent of the budget is allocated 

to the judiciary. In Pakistan, the figure is .2 

percent of the national budget and .8 percent of 

provincial budgets. Romania allocated 1.73 
percent of its 2000 total budget to thejudiciary. 

In Costa Rica, the government is required by the 

constitution to allocate 6 percent of its total 

budget to the judiciary: however, the judicial 

budget includes thejudicial police, prosecutors. 

and other services. When these elements are 
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removed, the figure forjudges and courts is 

closer to 1.5 percent. In most of anglophone 

Africa. governments devote less than I percent 

of their budgets to the courts. 

The judiciaries of several countries, as in Costa 

Rica, receive constitutionally mandated 
percentages of the national budget. This model 

presents some positive features: it attempts to 

protect the judicial budget from political 

intervention: it has an educational va Itie in 

suggesting what adequate support for the 

jtidiciary is; and it can provide a level of 

predictability. However, the practice also raises 

several concerns. First, several countries that 

have such legislatively required percentages 

simply do not comply with them, sometimes 

through manipulation. Unless the percentage is 

fully grounded in the budgetary realities of the 

country and has the full support of legislators 

responsible for the budget, it may be only 

symbolic. Second, once a minimum is fixed, it 

quickly becomes a maximum; it is often difficult 

to increase the amount when warranted. Third, 

fixed percentages can actually undermine 

transparency, efficiency, and consultative 

process with lower courts because the judiciary 

no longer needs tojtistify to the legislature what 

it does or how it spends its funds. 

If a judiciary's budget is inadequate to meet its 

needs, funds generated by the judiciary can 

provide an alternative to augment those 

resources. The United States provides an 

example of this practice. Trial courts in the 

United States were at one time insufficiently 
funded through state and local governments. 

Facing popular resistance to increasing direct 

support to the judiciary, the courts. with 

legislative approval, instead instituted users 

fees. Potential measures for generating 

additional funds within the jtidieiary include 

raising filing fees, allowing earnings on court 

deposits to accrue to the judiciary. allowing 

awards of court costs to go to thejudiciary, and 

allowing penalties and fines assessed by the 

court to go to its budget. l-lowever. all of these 

practices are controversial, and the latter can 

raise conflict of interest issues,  

It is very common to hear complaints that a 

judiciary's budget is inadequate, and in many 

cases it is true. Nevertheless, claims about the 

need Fr increased resources should not be taken 

at face value. Increased budgets have not always 

res tilted in improved performance or greater 

independence. There can be a variety of reasons 

for this. It is important for dpnors and their local 

counterparts to carefully analyze a court's 

budget and how it is used, as well as overall 

court operations, before becoming advocates for 

increased resources. Local public finance 

experts can often undertake such an analysis. 

A common problem is poor allocation of 

resources within the j ucl ic iarv. rather than or in 

addition to an overall lack of resources. High 

courts often have sumpttrous physical facilities, 

high salaries, large staffs, and generous travel 

budgets while the lower courts lack paper and 

pencils. In those circumstances, it may be 

inappropriate to support increased budgets until 

allocations are defensible. 

Frequent Iv the institution and its resources are 

not well managed. Assistance to help the 

judiciary develop its management capacity may 

prove very useful.  An important element 

involves helping the judiciary learn how to plan 

its operations over a reasonable time period, 

determine its financial needs, and develop 

responsible budgets. The judiciary's ability to 

present its financial needs in a professional and 

comprehensive manner enhances the likelihood 

that it will acquire necessary resources. The 

concept of having a professional administrator 

assume some nlanagement functions previously 

PC[ formed by judges is paining acceptance in 

liianv countries. 

41 

26 	 Guidance for Promoting Judicial Independence and Impartiality 



i5. 	Role of Private Laii'vers and Bar 

Associations 

Up to now we have discussed how arrangements 

within the structure of the] udiciarv itself can 

enhance judicial independence. However, the 

judiciary is only one side of the equation. The 

lawyers who practice in the courts can also have 

a major impact on judiciary operations. Lawyers 

can be leaders of reform movements. They can 

ako be stubborn defenders of the status quo. 

The legal representatives ofpowerl'iil pal ties can 

be agents of corruption, conveying bribes or 

offering other forms of improper inducement. 

Lawyers may enjoy direct contact with high-

ranking executive officials who can apply 

pressure on independent judges. When lawyers 

lose cases, they may make accusations of bias or 

incompetence, casting doubt on the credibility of 

the system as a whole. 

judiciary are an essential element in promoting 

judges' independence. However, they were 

equally emphatic about the importance of the 

role the individual judge plays. Judges who lack 

sufficient commitment to the sanctity of an 

independent judiciary or who do not have 

adequate training and skills are more vulnerable 

to outside inFluence. The participants in the 

Guatemala roundtable particularly emphasized 

the impact that a well-structured training 

program on ethics can have. 

Five approaches that focus on developing the 

capacity and attitudes of individual judges in 

order to enhance judicial impartiality are 

discussed below: training programs, access to 

legal materials, codes of ethics, the status of 

judges (incentives), and judges associations. 

1. 	Training Programs 

Continuing judicial education 

A bar that rigorously polices itself to prevent or 

eliminate unethical practices can make a strong 

contribution to the judicial system. Although bar 

associations in many countries are themselves 

problematic, at their best they play an important 

role in upholding the professional standards of 

their members. By adopting codes of ethics. 

offering training programs for lawyers, reporting 

and assisting the public in reporting evidence of 

corruption, and establishing effective 

mechanisms for penalizing corruption and other 

misconduct by their members, bar associations 

can promote judicial independence. 

Participation by representatives of the organized 

bar in the design of reforms to enhance judicial 

independence can offer opportunities to avoid 

misunderstandings, reduce opposition, and 

broaden the base for reform. 

C. 	Developing Judicial Capacity and 

Attitudes 

All of the experts participating in this study 

agreed that the institutional arrangements of a 

Many judges in transitional democracies choose 

to conform with the expectations of their 

superiors because they lack training about what 

the law requires, or they are accustomed to 

accepting direction from senior executive branch 

orjudicial branch officials. A variety of 

education programs can be appropriate. Many 

countries have permanent judicial schools or 

judicial training centers that are responsible Cr 

the training of entry-level judges as well as the 

continuing education of more senior judges, 

following the European model. USAID has often 

supported these centers. 

A common issue with respect to judicial schools 

is sustai nab ii ity, not surprisingly, given the 

restricted budgets of many judiciaries. Many 

Latin American countries have adopted a less 

costly model (pioneered by Costa Rica) in which 

the school has a very limited permanent staff. 

Most of the organizational work is done by 

committees ofjudges and members of the legal 

community, such as law professors. The training 
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is carried out by members of the group 
themselves or by  contract. By incorporating 
judges in the process, including crrrriculunt 
design, this model also assures that the training 
is relevant and judges buy into it. 

A second issue with respect to continuing 
judicial education is content and orientation. 
European judicial schools have leaned toward 
approaches emphasizing legal theory. U.S. 
judicial training is generally very practical in 
nature, including advice in techniques for 
managing cases efficiently. In part, this is 
explained by the differing systems. In an 
adversarial system, the judge relies more on the 
lawyers to develop the legal theory of  case. In 
a non-adversarial civil law system, thejudge is 
expected to master more Fields of substantive 
law; most j udizes appreciate the impact that 
practical training can have on their ability to 
perform their jobs. 

A third issue is who receives the training. Many 
initial donor-supported train rig programs are 
held in the capital city and. in some cases, are 
offered pri.;u!v to the judicial kadership. 
However, most of the population comes in 
contact only with the lower courts. For this 
reason, several contributors recommended that 
more programs should be offered to lower 
courts, esriecrallv outside flle c,pital. where the 
courts have less access to training, materials, 
and modern approaches, and thus even more 
need for training. Of course, programs offered to 
lower court judges may face an even greater 
challenge of sustainability than those offered to 
the leadership, and it is important to reach those 
who can influence policy and help implement 
reforms. All of these factors should be 
considered in the design of judicial training 
programs. The long-term objective should be an 
iridigenotrs capacity to provide practical training 
to entry-level and sitting jtrdges at all levels:  as 
well as court personnel, on a sustainable basis. 

h. 	Judicial e/h,c.c tijici it'sponsibi/ i/i' 

Several of the in -cmi n try contributors 
emphasized that training in judicial ethics can 
have an important impact on a judge's ability to 
maintain iniparti a I ity. Even judges who intend to 
act impartially may not know what the correct 
choice is in some circumstances. This is as true 
in the United States as in other countries. Judges 
in many countries face the additional challenge 
of living in a culture where there is a strong 
expectation that one helps out family and 
friends. Ethics training can help jtrdges to make 
choices in nuclear situations and can strengthen 
their ability to resist cultural pressures. Very few 
of the experts we surveyed believed their 
countries had effective ethics codes and training 
programs in place. Sonic points emerged on 
designing this training 

• Given that ethical norms are difficult to 
convey and apply in the abstract, the 
most effective training is to work 
through exercises based on practical 
problems judges often confront. 

• Seminars on ethics i nvol vi rig visiting 
foreign judges have been well received 
in many countries,, especially vNitcre the 
visiting judges make clear that they 
struegle with the same issues. 

• A positive approach may yield better 
results. One U.S. judge noted that, while 
judges may take offense vliert foreign 
experts talk to them about curbing 
corruption, discussing common ethical 
concerns with foreign colleagues may be 
perfectly acceptable. 

• Such programs can have greater impact 
if there is 'on-going contact beteen the 
foreign and in-country judges. 

liii ernunoijal lrii I' ajid human i-/ghi.c 

irl.:J;]ng a international law' can ;'lav a role ill 
helping, judiciaries exercise their independence 

28 	 Guidance for Promoting Judicial Independence and Impartiality 



from the executive and legislative branches and 

provide checks on abuses of authority by those 

branches. For example, judges in Argentina who 

attended seminars on international and regional 

law took Argentina's international legal duties 

into account in decisions limiting the application 

of amnesty laws." The top courts of several 

anglophone African countries have invalidated 

laws and challenged executive actions on the 

basis of international law. Statements of 

principles concerning judicial independence 

adopted by international conferences of senior 

jurists have also been influential, especially in 

the commonwealth. Specific, practical advice on 

how to apply international law in the national 

courts will usually enhance the effectiveness of 

such training. 

d. S/Ut/V lours 

Study tours outside the country allow udges to 
escape ail outlook shaped by their own culture 

and can be particularly effective in generating a 

new vision of how ajudiciaiy can operate 

independently. To achieve their objectives. they 

must be carefully planned to demonstrate 

specific issues and should include regular 

opportunities for participants to discuss their 

observations and impressions. Study tours are 

even more beneficial if follow-up 

communication is planned, through periodic 

meetings that foster the development of a 

collegial or mentor relationship or an exchange 

of materials. Study tours can also play an 

important role in encouraging courageous 

reformers to continue their efforts. 

e. Governance capacity n/I/ic ,uc/iciarv 

A judicial system that executes its normal 

fLnwtions in an orderly manner builds public 

See Margaret Popkins paper on Latin Anierica in 
Section I H. 

See Jenni ter W Id tier's pa per on all,,  to ph one A rica 
in Section M.  

confidence and respect that, in turn, may lead to 

executive and legislative branch support for 

greater autonomy and resources. Training 

programs directed at the management and 

operational skills of judicial employees can, 

therefore, contribute in an important way to 

judicial independence. Training in leadership 

skills will often be a critical element of such 

capacity building. 

University legal edneatton" 

USAID and other donors have often been 

reluctant to include law school activities as 

major components in their rule of la\v programs. 

In part, university education has been viewed as 

too long-term and indirect an approach to rule of 

law problems, particularly for donors who are 

looking for demonstrable results within a limited 

timeframe. Additionally, public universities can 

be difficult partners. Many are uninterested or 

opposed to making reforms in curricula or 

teaching methods. Problems within the law 

school may be only a small manifestation of 

much larger issues with respect to the overall 

administration of the university. 

1-lowever, there was emphatic consensus among 

the contributors to this guide that deficient 

university law training is one of the most serious 

obstacles to the development of a truly 

independent judiciary. Each of the regional 

experts and many individual country 

contributors identified weaknesses in law school 

education as significantly contributing to 

problems ofjudicial independence. The 

significant substantive and procedural legal 

reforms that have taken place in many countries 

in recent years have also created new needs for 

curriculum reform in law schools. As a 

consequence, both donors and universities have 

See Edwin in Rekosh 's paper on t tasteril I tire pe and 
Eurasia in Section III. 
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increased their interest in international 

cooperation. 

At the most basic level, inadequate law school 

education may result in a deficient pool of 

applicants for entiylevel judicial positions. 

Although training for judges can be a valid 

approach to improving their capacity, it usual k, 

cannot make up entirely for poor law school 

U aini ng. Moreoer, to the extent that judicial 

training programs L.A To :',, doing so, they ci 

inctirring costs that should not be theirs, further 

strctch i ng limited judicial  budgets. 

In addition to learning skills, I a\v students 

should be acquiring the values and ethical 

attitudes they will carry with them throughout 

their careei-s. U.S. and other universities include 

speJf'ic ethics courses in their curricula and 

place a great deal of emphasis in other courses 

and activities on developing ethical attitudes and 

respect for the rule of law. Such courses are 

equally important in most countries where 

do'iors are financing rule of law programs. 

Another method that has proven successful in 

traiislbrming attitudes (as well as developing 

substantive legal skills)  is clinical legal 

educatiou. Students provide legal services in 

actual cases to people who would not otherwise 

have access to counsel, and they receive training 

in law icrics skills in a parallel classroom 

component. Clinical education allows students 

to experience first hand the ci ucial importance 

of impartial and dedicated judges. It also gives 

them the opportunity to work closely with 

disadvantaged groups who are often otherwise 

outside their range of experience. These skills 

and experiences can be critical to shaping future 

generations ofjudges and lawyers who are 

ecliioped to develop, respect, and work with a 

strong. indcpcndent judiciary. Donors have 

supported dozens of clinical legal education 

programs throughout Europe and Eurasia at 
relatively  low costs. Many of the participants in 
those programs have joined or started public 
interest law NCiOs: sccral have become j Lid,-,  es. 

2. Access to Legal Ifrfaterials 

In order to base decisions on legal reasoning. 

judges need to have access to laws, the decisions 

of higher courts, and other jurisprudence. 

Knowledge ofjudicial decisions, in particular, 

can he important to the perception of 

impartiality. Judges need to reach similar 

decisions in similar cases if they are to be 

regarded as fair and impartial. This is true in 

both ci\ it code and common law countries. Ben 

thotigh case decisions of higher courts may not 

be binding on lower courts in civil code - 

jurisdictions, they do in form lower court 

decision-making and. therefore, are important to 

promoting consistency and the appearance of 

fairness. Widespread use of telecommunications 

technology often enables legal materials of all 

kinds to be more readily available at low cost. 

3. Codes of Ethics 

Many countries have adopted codes of ethics as 

part of ajudicial reform process. Codes of ethics 

are valuable to the extent that they stimulate 

discussion and understand mu among judges, as 

well as the general public, on what constitutes 

acceptable and unacceptable conduct. They may 

also inspire public confidence that concrete 

steps are being taken to improve the integrity of 

the j uch ic iary. 

Because debate and discussion of ethical issues 

are among the most important results of a code 

of ethics, the process of developing a code can 

be as important as the final product. Ideally, a 

code should he drafted by the judiciary or a 

judges association, with extensive input from 

lawyers, civil society leaders. and others who 

have experience with the courts. If there is a 

national judicial commission in a country, it may 

bean appropriate task For that organization. 

Judicial ethics codes should not be drafted by 

the legislature or the executive branch. 

Guidance in drafting can be sought from several 
III udets (e.g.. We Eui'opcan Juducs Charter and 
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the American Bar Association's Model Code.) 

However, as with all issues discussed in this 

paper, the specifics of judicial ethics will he 

determined by local context. What appears to be 

clearly ethical or unethical in one country may 

be murky in another. For example, the apparent 

freedom of many European judges to engage in 

politics or the system of judicial elections in a 

number of U.S. states, would be unacceptable in 

other countries. 

Most civil code countries already have laws that 

define crimes that are applicable to judicial 

performance. The judiciary's organic laws and 

regulations also define parameters of behavior. 

If an ethics code is introduced, the issue of how 

it fits within the existing legal framework must 

be addressed. 

the judge's oath of office is usually adequate to 

support disciplinary proceedings. 

4. 	The Status of Judges 

A theme echoed by this guide's contributors was 

that a judicial career is poorly regarded in many 

countries. The low status ofjudges is almost 

invariably reflected in low salaries and poor 

working conditions. Under these circumstances, 

it is more diffictelt forjudges to maintain a sense 

of professional dignity. Although the 

relationship among self-respect, independence, 

and impartiality of decision-making is somewhat 

intangible, the general perception is that judges 

who do not respect themselves as professionals 

are less likely to withstand corruption and other 

outside pressures. 

Additionally, the judiciary will need a 

mechanism to interpret the code and to keep a 

record of those interpretations that will be 

available to others seeking guidance. Judges 

should not be left solely responsible to 

determine how the general words of a code 

apply in particular situations. Enforcement will 

also need to be addressed. Most of the experts 

we surveyed did not believe that codes were 

being effectively enforced in the countries that 

already have them. 

Although codes are meant to have a positive 

effect on judicial independence, contributors to 

the guide flagged some potential abuses. First, 

codes have at times been used to punish judges 

who did not yet fully understand the details of 

the code and what behaviors were prohibited. 

Second, they have also been used to punish 

judges considered "too independent." Both 

problems occurred most often when a code was 

adopted without extensive discussion aniong 

judges and the public at large. Accordingly, 

contributors urged that ethics codes not be used 

as the basis for discipline unit  they are widely 

known and understood. This generally does not 

leave a vacuum with respect to discipline, since 

The question is: Flow to increase the self-respect 

of judges? Clearly, part of the answer lies 

outside the individual judge—with the attitude 

of the general public toward the judiciary. That 

issue is discussed more fully below. 

In terms of affecting the attitude of the judges 

themselves, salaries and benefits are key factors. 

The relationship of salaries to.judicial 

independence is not as straightforward as one 

might expect. There seemed to be a clear 

consensus among the judges participating in this 

study that respectable salaries are a necessary 
element of judicial independence. At the most 

basic level, it is difficult to reduce petty 

corruption among judges unless they are able to 

support the essential needs of their families. 

Increasing salaries where they were previously 

extremely low also seems to be the fastest way 

to improve the status of the judiciary, increase 

judges' self-respect. and attract a broader pool of 

qualified applicants who are assumed to be more 

inclined and equipped to uphold the integrity of 

the office. Several countries have increased 

salaries in the past few years and made judicial 

positions more attractive, including Bulgaria. 

Georgia, Guatemala, Kyrgyzstan, Romania. and 

Uganda. 
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However, it is unclear whether increased salaries 
decrease the temptation to accept bribes, 
especially among judges who are already 
steeped in it culture ol' corrupt ion and who may 
have taken the job in the first place because of 
its potential for exploitation." A recenfWorld 
Bank study (not specifically on judiciaries) 
concluded that there was no evidence that 
increasing sal aries without taking other 
measures leads to significant reductions in 
corruption. Rather, reducing corruption aplrears 
to he much more closely linked to increasing 
transparency and meritocracy in hiring, 
promotions, and discipline)9  It may be 
important, therefore, to make salary increases 
part of a package that includes these other 
aspects of reform. 

Pensions are an equally important component of 
it benefits package. A comfortable pension (if 
coupled with life tenure) increases the likelihood 
that judges will remain on the bench until the 
end of their careers. This in turn increases the 
incentives to resist bribes, assuming there is a 
credible risk of detection and discipline. When 
money is allocated to increase judicial salaries, 
consideration should be given to paying the 
argest increases to judges who have scrved for 

n'iany years or to increasing pensions. 

Other incentives can also he important to -. 
building self-respect among judges, such as 
adequate physical conditions, increased 
opportunities for continuing education, and 
decreased administrative responsibilities. 

.1. 	Jn.'ft,'es Associations 

Judges associations in many countries have 
primarily been employee unions. established to 

See Eric Jensens on the context kit- judicial 
I ndcpendcn cc progrti ins in Section itt IV. 

Vinod Ib a nias el ui 1 he Q nil itt of Grow th I  \Vn rid 
Bank and Oxlhrd University Press. Sept. 2000). chap. 6. 
kill text mitv he dow ii oad ed hit p f/vww. 'vor Id hank. nit/ 
Iii aPex I dr'q it a Iit  

tobby for better benefits. In those cases, they 
have rarely been agents for reform. In other 
oountries, however, they have been key players. 
At lhetr best, judges associations can contribute 
to riansformingjudicial attitudes by 

Enhancini a sense of professionalism, 
ollegialitv. and self-esteem among 
udges which is particularly important 
in countries where the profession has 
been held in low regard 

Developing and being persuasive 
advocates for a code of ethics (They can 
adopt their own informal codes and 
other mechanisms of se I f-regtt at ion, and 
heighten awareness of ethical issues, 
including through publications and 
continuing legal education.) 

Sustaining training efforts, by providing 
an institutional base and by developing 
and €1 issem i nat itsg training materials and 
other publications 

Developing judicial leadership and 
iii'' 1)CZititltL tol mctortiis 

GUATEMALA'S JUDICIARY 

In October 1998, the Guatemalan judiciary 
opened its first clerk of courts office in 
Guatemala city. In the previous year, 1,061 case 
files had been "lost" in seven of the 11 
Guatemala city trial courts alone. As a 
consequence, many accused remained in jail 
without a trail, while others escaped prosecution 
altogether. In the year after the new office and 
records management system went into effect, 
only one case file was lost, and the person 
responsible was identified and prosecuted. Other 
features of the new system were equitable and 
transparent case assignment, that eliminated 
judge shopping and reduced congestion in 
overloaded courts; automatic enforcement of 
procedural time limits; and generation of reliable 
data that permitted effective planning. 
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P. 	Increasing Transparency 

Throughout the guide, the importance of 

transparency has been highlighted as a key 

ingredient in reducing improper influences and 

fostering independence. This sub-section 

describes five additional ways to increase the 

transparency of court operations and the judicial 

process. 

1. 	Transparency of court 

Operations 

Increasing efficiency is a primary goal of 

programs designed to modernize court 

administration. However, an equally important 

goal is to increase the transparency of a court's 

operations. The organization and procedures of a 

court can either create a transparent operation 

with built-in checks that will greatly increase the 

difficulty of interfering with court decisions, or 

they can do the opposite—facilitate such 

interference. °  

Transparency begins with the organization of the 

court. In much of Latin America. trial court 

organization had not changed for several 

hundred years. In the most common model, each 

judge had his or her own staff responsible for 

handling all facets of a case. resulting in units 

that were virtually courts unto themselves. 

Although this arrangemcnt may give a good 

judge better control of staff support, it is very 

open to abuse. Particularly in a written system. 

one judge or one clerk can easily alter or delete 

documents that will change the outcome of the 

case, with little likelihood of being caught. In 

recent years, the creation of common support 

functions and records management has begun to 

spread. The result is decreased opportunity for 

bribery, intimidation, or manipulation. 

See William Davis' paper on court administration in 

Section IV 

Good records management is also essential to 

reducing improper influences. In a court with 
poor records management, it is not uncommon 

for files in controversial cases to be "lost," as 

I as for documents to be altered. With no 

case file, the prosecution or civil litigation 

cannot go forward. This is a relatively common 

occurrence in court systems with record 

management systems that are so disorganized 

that no one person can be identified as 

responsible if something happens to the case 

file. A good records management system will 

keep track of who has responsibility for the case 

file at all times, and it will create a secured 

filing space for records that are not in use. 

The initial assignment of a case to a particular 

judge is another critical step in a court's 

procedures. Often there is no standard procedure 

for registering and assigning cases to judges. 

Absent clear procedures, it is easier for bribery 

or more subtle forms of influence to determine 

the assignment—to a judge who is favorable or 

to ajudge who has been bribed to ensure the 

outcome. Using a mechanism such as random 

assignment of cases greatly reduces the 

opportunity for inappropriate influences at this 

stage. Although random assignment may create 

claims that jtidges with insufficient expertise 

and experience are assigned cases they cannot 

handle, the U.S. federal court system's answer 

has been that the costs of a steep learning curve 

arc NNorth (I) the benefits the curve provides the 

system in the aggregate, and (2) the protections 

afforded by random assignment. 

2. 	Publishing Judicial Decisions 

In many counijies, judges, except at the highest 

levels, do not state the reasoning behind their 

decisions, either orally or in writing. If decisions 

are written 'down at all, they are often no more 

than a few sentences. Even decisions by 

appellate courts tend to be brief particularly in 

civil 	 often simply relate the 

facts and cite the applicable statutes and perhaps 

a few relevant cases. 

Guidance for Promoting Judicial Independence and Impartiality 	 33 



Even when decisions are recorded, the)' may not 

be published, so that only the parties to the case 

have access to them. If decisions are published, 

they may not be indexed and, therefore, not 

readily accessible. 

Requiring that judges state the reasons for their 

decisions in published opinions deters rulings 

based on considerations other than law and 

Facts. Published decisions also improve 

consistency in the law and public unduistand ng, 

which in turn is likely to increase public support 

for thejudiciary. Publication can also serve as an 

incentive to judges who take pride in thoughtful 

legal analysis. Publishing the names oijudgcs 
along with their decisions was considered a cry  
significant reform in Poland. 

However, the benefits of publishing opinions are 

tempered somewhat by other considerations. In 

many cases, the parties are the only ones who 

care about the reasons for a decision, and 

publishing all decisions can overwhelm the 

system. Judges who are too focused on 

thoughtful legal analysis may cause unnecessary 

delay in cases that simply need a resolution. A 

balance should be reached. It may not be 

feasible or desirable, particularly given resource 

constraints, to publish all decisions. At a 

minimum, however, courts should be obliged to 

(I) present the parties a statement of the 

decision sufficient to explain it, and (2) publish 

the criteria they use to determine whether to 
publish Opinions. 

3. 	('rimitic! Procedure Reforms 

that Increase Transparcnq' 

Over the past decade, many countries in Latin 

America have followed the lead of several 

Western Europeap countries in reforming their 

criminal procedure codes to move away from the 

written, inquisitorial method that is part of the 

civil law heritage. New,  codes have introduced 

procedures that are oral, adversarial,, and public. 
A few countries in Central and Eastern Europe 

(including Georgia and Russia) are also 

contemplating such reforms. 

Under the prior systems, all testimony, including 

the statements of witnesses, was written and 

included in a ease file. Decisions were based 

solely on this written file. Judges were not 

required to hold hearings or even necessarily 

meet with parties. The judge was the central 

actor in the process and had multiple roles. 

which included directing (or even carrying out) 

the initial investigation, making the decision to 

prosecute or not, detenu ining gui It, and 

imposing the sentence. In many countries, a 

single judge was responsible for all of these 

phases in a ease. There was no opportunity for 

the opposing lawyers to cross-examine 

witnesses; the judge had primary responsibility 

for developing the ease. Judges were not 

required to articulate or write down the reasons 

for their decisions. Defendants were often 

unaware of the reasons for the judge's rulings. 

Because the procedures were entirely written. 

the public had very little opportunity to observe 

or monitor a case as it progressed. 

The lack of transparency and concentration of 

functions in the judge posed serious threats to 
judicial independence. Such features made it 

possible, and in fact easy, for trial court judges 

to act arbitrarily or improperly. They also 

afforded no protect ion against intimidation to 

judges who wanted to act honestl.  The fact that 
all decisions were based on a written file also 

permittedjudges to delegate significant 

responsibilities to support staff, who were 
potentially,  even more susceptible than the 
judges to improper influences. 

An additional concern with respect to the old 

codes was that defendants had few rights or 

protections and were routinely held in pie-trial 

detention, often for years, before being 

convicted or released. Finally, appellate review. 

in which the courts were permitted to review the 

facts of the case as \vell as legal issues, provided 
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little check on arbitrariness and corruption. but 

rather simply added another layer of decision-

making that lacked transparency. 

These criminal procedure reforms launched in 

the past decade were designed to better protect 

rights of suspects and victims, ensure 

impartiality and accountability, and increase 
effectiveness of the system. An additional goal 

was to increase the speed of trials. (In the new 

codes' early years, procedures may not be more 

efficient since prosecutors are often reluctant to 

use plea-bargaining. However, as prosecutors 

gain more experience and confidence in pea-

bargaining, the procedures should he speedier 

than wider the prior written systems.) 

Although the new codes vary substantially. 

common features include the following: 

Evidence is presented orally with the 

parties present, and the public is invited 

to observe. 

• The parties have the opportunity to 

present their own evidence and examine 

the evidence of the opposing party. 

Judges are required to deliberate and 

render their decisions immediately 

following the presentation of evidence 

It a continuous trial. They must provide 

reasons for their decisions, and these 

reasons must be stated within a short 

time—generally no more than two 

weeks—of the announcement of the 

verdict, to facilitate timely appeals. 

Appellate courts may review questions 

of law only, not facts. (Reformers in 

Latin America felt strongly about the 

importance of this reform, especially 

where trial courts have the opportunity 

to hear witnesses and assess their 

credibility.) 

In some countries, most of the 

investigative functions and the decision 

whether to prosecute have been shifted 

to prosecutors independent of the 

judiciary. 

Proposals to extend similar reforms to civil 

procedure codes are under consideration in 

several countries. 

4. 	Scrutiny of the Courts kt' Civil 

Society, Academics, and the 
Media 

External monitoring of courts can be a powerful 

tool for enhancing the independence of the 

judiciary. As transparent procedures are built in, 

effective monitoring becomes more feasible, 

compounding the impact of the original reforms. 

It is much easier to monitor a court system that 

has structured, transparent practices than one 

that is either intentionally opaque or merely 

disorganized and chaotic. The statistics 

generated by good case tracking and information 

systems not only allow courts to better manage 

their operations, but they also enable outside 

watchdogs to observe trends and identify 

questionable aberrations. When supporting the 

establishment of these systems, it is important to 

help courts develop the confidence to allow 

public access to as much information as 

possible. 

I luman rights oi ganizations. bar associations, 

and legal service providers are among the groups 

that commonly engage in court monitoring. At 

times, even a governmental organization taking 

the lead in JUStice reform may monitor the 

court's operations. Academic organizations often 

play a slightly different role, carrying out 

independent research about the judiciary that 

may look at factors relating to independence in 

greater depth. Contributors to this guide strongly 
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encouraged support for this type of academic 

research and stressed its long-term potential.21  

Media scrutiny of courts can also play a positive 

role, but is somewhat more difficult to approach. 

Investigative journalism projects have not 

always been successful. Even when journalists 

arc well trained and media is independent from 

government control, the owners, with their own 

biases and connections. often control content. 

Additionally, media outls may simply be 

unwilling-  or unable to commit the funds 

necessary to inVCstigatc stories. 

As an alternative, support was given in the 

Philippines to an organization whose specific 

goal was to document and expose cases of 

corruption, including within the judiciary. 

Careful research by this group, the Philippine 

Center for Investigative Journalism, led in one 

case to the resignation of a supreme court 

justice. However, donors need to keep in mind 

that under some circumstances, donor support, 

especially when it is a single donor, may taint 

the credibility of research and lead to claims that 

it was motivated by a foreign agenda. 

Disclosure of Judges 'Assets, 
Income, Benefits, and 
Membership in Associations 

Although judges often balk at the invasion of 

privacy that Wsclosure of their private finances 

entails, it is a most un iformlv considered to be 

an effective means of discouraging corruption, 

conflicts of interest, and misuse of public funds. 

Applicable laws generally require disclosure of 

judges' assets and liabilities when they are 

appointed and annually thereafter, so that 

unexplained acquisitions of wealth or potential 

2  See Ni arga rei Pop!: in's piper on La!, n A ncr, Ca i fl 
Section Itt, and Stephen Golub 's paper on civil society in 

IV 

conflicts can he challenged. Here again, civil 

society groups and the media play a key role in 

ensuring that these laws are enforced and the 

information disclosed is accurate, timely, and 

comprehensive. 

E. 	Promoting Societal Respect for the 

Role of an Impartial Judiciary 

tue 	to• J, \\c ,aa\ LLiOLJacU 1etcRhI 

concrete measures for enhancing judicial 

independence and impartiality. All are 

important. However. one long-time observer of 

courts around the world points to a less tangible 

factor as the most important one affecting 

judicial independence: the expectations of 

society. If  society expects and deniands an 

honest judiciary, it will probably get one. If 

expectations are low, the likelihood that the 

judiciary will operate fairly is equally low. 

All the refonns discussed in this guide can help 

thejudiciary develop public respect and 

reinforce changing expectations. We discuss 

below four additional issues that are particularly 

relevant to building respect for an independent 

judiciary. 

I. 	The Power Q(  C'w,stitational 
Review 

The power of constitutional review is the 

authority of courts to declare laws and executive 

actions unconstitutional. Although judiciaries in 

most countries exercise sonic degree of 

constitutional review, specific arrangements 

vary. In most coinnion law countries, including 

the United States, all ordinary courts have the 

authority to declare laws or acts 

unconstitutional, but they may rule on 

constitutional issues only as they arise in 
specific eases. Most civil law countries 

concentrate review power in a single 

constitutional court, but many allow laws and 

issues to he reviewed in the abstract. There is 

also variation in who can ask for constitutional 

410 
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review—individuals, ombudsmen, officials, 

legislators, or the court itself. 

In many countries making a transition to 

constitutional democracy; the judiciary has long 

been seen as a tool of the state and continues to 

be viewed with skepticism, if not disdain. 

Constitutional eases are often high profile cases 

that pit one political faction against another. If in 

these cases a judiciary is able to rule effectively 

to uphold constitutional principles, it can send a 

powerful signal to society. Judiciaries have 

gained enormous respect with such rulings, as 

seen in Central and Eastern Europe in the 1990s. 

As a final cautionary note, the establishment of a 

constitutional court has not always contributed 
to strengthened judicial independence. In 

Zimbabwe, a proposal to establish such a court 

was clearly intended to interfere with judicial 

independence. The proposal would have 

removed the power of constitutional review 

from the supreme court and transferred it to a 

new constitutional court whose composition 

would have been open to considerable political 

manipulation. As with all aspects of the 

judiciary, constitutional courts are open to 

abuse. 

At 

Effectiveness of /lie Jndicmr; 

Bulgaria provides a good example. After the 

1994 electoral victory of the Bulgarian Socialist 

Party, the constitutional court ruled against 

attempts by Parliament to roll back the 

reintroduction of private property and freedom 

of the press. The non-communist political forces 

as well as the general public came to perceive 

the court as the last institutional barrier capable 

of stemming the tide of neo-communisni. The. 

court gained in stature and, in large part owing 

to the public's support, was able to fend off 

attempts to cut back its power. 

I lowever, in several countries, governments 

have refused to comply with decisions of the 

constitutional court (e.g., Slovakia and Belarus) 

and substantially reduced the courfs power 

(e.g.. Kazakhstan and Russia). This illustrates 

the dilemma constitutional courts often face: 

Should they make the legally correct decision 

and face the prospect of non-compliance and 

attacks on their own powers, or should they 

make a decision that avoids controversy, 

protects them, and possibly enables them to have 

an impact in subsequent cases? Bold moves by 

constitutional courts can be instrumental in 

building dcmbct'acy and respect for the courts 

themselves. However, the local political 

environment will determine the ability of the 

courts to exercise independent authority in these 

high stakes situations. 

We have diligently tried to stay on the topic of 

judicial independence in this guide, and not 

stray too far afield into the many other important 

issues related to judicial reform. However. at 

some point in the discussions leading to this 

document, the group collectively agreed that in 

the real world it is impossible to isolate the 

fairness and impartiality of the judiciary from its 

effectiveness. As we stated at the beginning, no 

one will think a judiciary is good if it processes 
eases efficiently, but those cases are not decided 

impartially. In fact, that is the hallmark of many 

Judiciaries operating under undemocratic 

regimes. By the same token, the general public 

will not give much credence to a judiciary that 

decides cases fairly but fails to move forward 

the bulk of its caseload—ordinary cases 

affecting ordinary people—in a timely way; 

eases that languish almost invariably deny 

someone their rights. Given the interrelationship 

among fairness, efficiency, and public support, it 

is often important to work on the effectiveness 

ofajudiciaty at the same time donors help to 

address issues directly related to independence. 

22  See William  t)nv is paper on court ad in in 	tint] in 
Section tV 

Guidance for Promoting Judicial Independence and Impartiality 	 37 



Judicial effectiveness is an enormous topic of its 

own. Below we note briefly some basic issues. 

a. 	Governance structure 

Thejudiciary needs to have a governance 

structure that allows it to manage its operations 

effectively. Some of the possible gcvernancc 

structures and their potential effects on judicial 

independence were described above. These 

governance structures should be considered not 

just from the perspective of independence, but 

also from the perspective of effectiveness. For 

example. in some cases wherejudicial councils 

have been given the (ask of administering the 

court system, they have been ill prepared to 

carry out the role. Concerns of this nature have 

arisen in Bolivia. Colombia, and Venezuela. 

1. 	Leadership 

To be either independent or effective, a judiciary 

must demonstrate strong internal leadership. 

Reform pro-rains have often foundered for lack 

of leadership within the judiciary or lack of 

continuity in that teadership. When undertaking 
broad reform programs, it is often important for 

donors and internal refonners £0 work wtli a 

judieiay te develop its leadeiship capacity. 

A4snogeriai capacih ann arl,uuusrratnt' 
and operation. S)Stei))5 

Although we tend to think of judiciaries in terms 

of the principles they protect the operational 

processes needed to arrive at that end require 

effective management techniques. Many cases 

in volve extensive documentation and several 

steps before reaching conclusion. Criminal cases 

with oral proceedings require choreography just 

to ensure that everyone shows up for trial—

police officers, witnesses, defendants. 

prosecutors, and other supporting actors. And 

many courts these days are balancing increasing 

caseloads. In order to work effectivel a court  

system needs strong managerial capacity at 

every level—budget, personnel, court 

operations, congressional and executive 

relations, public relations. and strategic 

planning 

Equally important are the administrative and 

operating systems themselves. The document-

intensive and time-sensitive operations of a 

court require good record and case low 

management. Resou rces—budgetarv. h u man. 

and equipment—must be used effectively and be 

part of a system that anticipates future needs. 

Very few developing countries have either the 

systems or management capacity required to 

operate a modern day court system. \vitli its 

many demands and heavy caseloads, efficiently 
and effectively. 

ti. 	Budget 

FiuiaIly, a court system needs an adequate budget 

if it is going to operate well. Issues with respect 

to budget are discussed above. 

3. 	Enforcement of Judicial 
Decisions 

The issue of en lorceinent is similar to the issue 

of efficiency. If decisions cannot be enforced, 

thejudiciary will lose credibility, regardless of 

whether it has worked honestly and fairly. 

Moreover, the inability of courts to compel 

compliance niav discourage] udgcs from making 

difficult decisions: \Vhv make enemies if their 

rulings are not going to be enforced? 

Enforcement mechanisms are often weak in 

developing countries, particularly here the 

state previously dominated the judiciary and 

private transactions were limited. In civil cases. 

where one private part)' is trying to collect 

against another, enforcement can he thirty 

complex. It o len involves both the judiciary and 

institutions outside the jucl ician Additionally, 

the legal structure to support enforcement of 

udgements—e.g.. Ia\ s relating to attachment of 
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property, forfeiture of assets, and liens—may 
need to be developed. 

The timing of donor support for enforcement 
mechanisms presents an added complication. If 
courts are to have credibility, enforcement 
capability has to be established parallel with 
improvements in other areas. However, donor 
support for enforcement oldecisions by courts 
that are not yet perceived to be acting fairly and 
impartially is extremely problematic. 

Executive branch compliance with judicial 
decisions is a subcategory of enforcement that 
deserves special attention. There are a variety of 
different kinds of claims that can be made 
against the government. Some are for violations 
of constitutional and statutory rights, such as 
due process or non-discrimination; others are for 
monetary compensation. Claims against the 
government usually start in an administrative 
tribunal, With unsuccessful claimants having the 
right to appeal to the courts. Failure by 
government agencies to comply with court 
judgements against them has an especially 
deleterious impact on respect for the courts. If 
government agencies routinely fail to comply 
with court orders, donors should consider this a 
ripe area for policy dialogue with the executive 
branch. 

4. 	Publicizing Judicial Reform 

It is not unusual for the public to be unaware of 
some of the reforms that are taking place in the 
judiciary. Often only high-profile cases come to 
the attention of the general public, and very few 
courts in transition countries have developed a 
legitimate public relations capacity As steps are 
made to improve the caliber and impartiality of. 
judges and the performance of the courts, it is 
important to keep the public informed. This ndt 
only builds support for the judicial system, it 
also helps to communicate and reinforce the 
notion that citizens have a legitimate interest in 
the status and effectiveness of the courts. 

F. 	The Tension between Independence 
and Accountability 

Judiciaries in many countries in transition are 
struggling to break free from their historic 
domination by elite groups, the military, political 
parties, or the executive. However, it is 
appropriate to end on the note that no judiciary 
in the world is completely free to act according 
to its own lights; nor should it be. Ultimately, 
the judiciary, like any other institution of 
democratic governance, has to be accountable to 
the public for both its decisions and its 
operation S.21 

Accountability operates at various levels. 
Although a court mustbe free to decide cases 
impartially, if its opinions begin to stray too far 
from public sentiment, a correction will usually 
be called for, whether by demands for changes 
in the law or more subtle pressures on the 
judicial system to select judges deemed more 
responsive to popular opinion. At the 
administrative level, the judiciary has to be 
accountable to the public for how it spends its 
funds and manages its operations. 

The unique nature of the judiciary makes 
designing effective accountability mechanisms 
complicated. Accountability mechanisms cannot 
interfere with either a court's adherence to 
impartial decision-making or its responsibility 
for saleguai-ding the rights of minorities. 
Additionally, individual judges are intended to 
reach decisions independently even within the 
structure of thejudiciary. Hierarchical systems 
of supervision, common for maintaining 
accountability in executive agencies, are 
therefore problematic in a judicial system. 

See Lion I laiunicrgren 'S paper on judicial 
independence and jud ic a I accoun tab Ii iv in Section IV, as 
Well as Mira Gur-Arie and Russc II Whcctcrs paper on the 
United Stales and Giuseppe 1)1 Fcdcricos paper on Italy in 
Scction III. 

'.4 
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As there will always exist a certain tension 
between accountability and independence, the 

liming of each provides some degree of relief. 

Independence addresses freeing die judiciary 

from prior control of its decisions. On the other 

hand, accountability focuses on having 

mechanisms in place by which the judiciaty as 

an independent body is required to explain it 

operations after the fact. Since on 

transparency is often the key to both, enhanced 

measures of accountability can often actually 

help to reinforce independence. 

C. 	Where to Start 

We have described above a number of different 
programmatic approaches to enhancing jtidieia! 

independence and, more particularly, the 

impartiality ofthejudiciarv's decision-making. 

This is a complex area that requires a long-term 

effort. Problems of judicial independence are 

generally embedded in a country s history and - 

culture and are not easily eradicated. Often 

changes in the judiciary will need to go hand-in-

hand with broader societal changes. Also, the 

stakes are high—a situation that often makes 

opposition to rcform difficult to overcome. 

It is equally clear that the specific models that 
work well it-, one country may have little in 

common with the models that work well in 

another country. For example, the U.S. model 

for appointing federal judges. in which the 

president names all judges with legislative 

concurrence, is quite alien to many civil law 

countries that have worked to reduce the overly 

politicized nature ot'j ud ic ia I appointments. 

Election ofjudges. still a practice in sonic slates 
in the United States-, would seem even more 

alien. Yet, most judièiaries in the United Slates 

are considered to be impartial. In Canada. 

executive branch administration of the courts 

does not appear to infringe on judicial 

independence. The same arrangement has been 
rejected in other countries. 

The guide lays out several different areas that, in 

most cases, need to be addressed by those 

undertaking judicial reform. We have not drawn 

a road map for programs addressing judicial 

independence; no such clear guidance for 

sequencing of activities emerged from the sttidy. 

As with all programs, specific activities will 

depend on country circumstances. We were, 

however, able to define a few genecil principles 

for where to start: 

1. As in any development cooperation 

activity, strategy formulation should 

begin wit;, an analysis of the local 

conditions—the desired results, the 

degree of receptivity to change, the will 

of potential leaders to build the 

necessary institutional and human 

capacity, the adequacy of resources, and 

the commitment of international donors. 

A participatory analysis, involving a 

broad range of stakeholders, should seek 

to establish long-term goals, articulate a 

compe lii ng vision to Communicate those 

goals, identify realistic program 

objectives, and establish accountability 
or implementation. 

2. Donors should aim to encourage and 

support local reform efforts. Reforms 

that are external lv driven are difficult to 

sustain. Donors should give priority to 

issues and activities identified by local 

refonners, while also ensuring that local 

reformers have access to information 

needed to build a coherent reform 
program. 

3. Success can build momentum for 

additional success. It may make sense to 

start with issues that can he addressed 

effectively, and for which there is 

support, rather than starling with the 

most difficult issues immed iatelv. 

4. Donors are likely to encounter the least 

resistance to offers to provide training to 
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judges and court staff and to improve 

court administration. Such programs 

may be useful activities with which to 

start so as to develop good working 

relationships with in-county 
counterparts. Moreover, these programs 

can have substantial impact, especially 

iithey help to identify and strengthen 

refoniiers within the j Lidiciary and 

increase the transparency of court 

operations. 

7. Donors should try not to accede to 

pressure to create unrealistic 

expectations about how last judicial 

independence can be accomplished. In 

most situations, judicial independence 
will need to be a long-term goal that will 

require a sustained effort on the part of 

reformers and donors. 

5. Donors are likely to encounter greatest 

resktance to activities that clearly 

reduce the influence of one official or 

power group. However, certain 

circumstances present especially good 

opportunities for substantial 

breakthroughs: (a) following the 

removal of a corrupt regime, when the 

incoming government pledges to make 

changes, and popular sentiment can be 

mobilized to demand genuine reforms; 

and (b) as part of a peace process. 

6. Not infrequently, program design 

,1ucS1Iuiis are framed in terms of 'either! 

o,." Should the donor proceed with a 

program addressed to the official sector 

in the face of weak support, or focus 

solely on civil society? If the judicial 

leadership is not reform-minded, should 

programs first he aimed at transforming 

the leadership, and only thereafter at 

improving court operations? The 
approach recommended here is to avoid 

these "either/or" baseline judgeinents 

and instead determine what is feasible, 

and with whom, at a particular time 

based on the specific circumstances of 

the country, while paying attention to 

the long-term objectives. Care should be 

taken, of course, to ensure that donor 
support does not strengi hen anti-reform 

elements within thejudiciaiN, for 

example, by increasing their prestige. 
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III. REGIONAL AND 
COUNTRY STUDIES 

A. 	Judicial Independence in Common 

Law Africa 

hi' .Jennfer Widner 

Until recently, when the subject of courts in 

Africa arose in conversations with Americans, 

the first question people often asked was: Why 

do the courts matter at all in Africa? The image 

was of  continent in which law played a very 

small role in the resolution of disputes. The 

headlines in The New York Times seemed to 

confirm that, as did Robert Kaplan's famous 

Al/antic Month/v article which foretold ''The 

Corning Anarchy." Law and courts seemed 

unimportant in the face of natural resource 

disputes, leadership struggles. and group 

antagonisms. 

The perception of African friends and colleagues 

in the 1980s and 1990s was quite different. They 

argued that Africa was at a "critical juncture.' a 

"critical moment," when courts and law did 

matter to many people. In two thirds of the 

countries of Africa, people could express their 

views about government and policy more freely 

in the iii id-I 990s than at any time since 

independence. The political changes of the 

1990s meant that more people could speak 

openly about policy, join associations. form their 

own businesses and own their own farms, and 

choose among different candidates for public 

office. The courts were important for building 

and protecting this new space. 

Ordinary people led the way. Although there 

were no broad, cross-national studies of court 

use in Africa, three surveys administered in the 

mid-1990s suggested that, whatever people 

thought about the quality of institutional 

performance, a surprisingly high proportion of 

households took disputes to magistrates courts 

for a hearing. Conducted in Botswana. Tanzania. 

and Uganda Tanzania in 1996, these broad-based 

residential surveys revealed, as expected, that 

the most common kinds of conflicts that arise in 

communities were usually taken first to local 

councils or customary fora for resolution. At the 

same time, the surveys showed surprisingly 

heavy use of magistrates courts. In Tanzania, a 

World Bank-financed research team polled 

adults in a national survey and asked how many 

had used the magistrates courts in the previous 

year; six to eight percent of residents had done 

so. Contemporaneous surveys in Uganda and 

Botswana asked whether a member of the 

household had been a party to a case in the 

magistrates courts during the previous five years 

and found that between 14 percent answered 

affirmatively, in some districts, and that 45 

percent did so in areas that were more subject 

than others to land competition. 

People brought court cases on a wide range of 

matters. Land featured importantly among the 

cases on court dockets, but it was not the only 

issue people brought for adjudication. In Uganda 

and Zimbabwe, communities took disputes 

about the order of succession in local kingships 

tojudges for resolution. Limits on womens 

capacities to make household decisions, buy and 

sell property, inherit land and buildings, and win 

custody of children were tested in courts, with 

varying outcomes across countries. Tension 

between city folk and their rural relatives played 

itself out in suits about whether the right to bury 

the dead resided in the nuclear family or the clan 

back home. 

As courts have become important to ordinary 

people, not just outsiders, the independence of 

the judiciary has featured more importantly in 

discussions among ordinary people and between 

donor countries and African political elites. Both 

ordinary people and outsiders worry dbout the 

judiciary's independence and the kinds of 

independence that come from separation of 

powers. They look closely at whether there are 

partisan efforts to influence the outcomes of 
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particular cases. They monitor "party 
detachment,' or removal from exceptional 
influence by socially powerful litigants. 

This article is about judicial independence in 
common law Africa. It briefly describes the 
main features of legal systems in the countries of 
Ali'ica that are part of the common law 
Iradition—mainly anglophone Africa, and it 
situates these in context. It then portrays some of 
the main challenges to judicial independe!:c 
these settings. the principal remedies, and some 
ways foreign donors appropriately may support 
local initiatives to build independent courts.24  

1. 	Features of Legal Systems in 
A ngloph one Africa and Their 
con ic_vt 

The legal systems olcommon law Africa. or 
anglophone Africa, share many familiar features 
with the U.S. system. 

a. 	Structure 

At the lowest level, new governnients operate 
primary courts with limited original jurisdiction 
to hear petty civil cases and misdemeanors. In 
many countries. they can apply customary law 
as well as the statutes and precedents that 
together constituted "state law." The magistrates 
who preside Jo riot have law degrees, and ii 
most countries representation by legal counsel is 
not allowed. People have to represent 
themselves. A second level magistrates court 
handles cases involving slightly more money or 
more serious crimes, usually those carrying 
potential sentences of up to two years. 

The data used in this article are 1mm a 
qiestionnaireadnitnisicred by IFES on hehailuf USAJI) in 
Kenya. Ma I a 'vi. Nigeria- I.' ci nd2. Zambia. and Li mhahwc. 
as 'veIl as tile au 1110 r '5 own research in B otswan a. 'ía i lz.a ida. 
and Uganda.  

"Magistrates Grade II." as they are usually 
called. have slightly longer training, but they 
need not have university degrces. At tile third 
level, magistrates usually have to be lawyers. 
The courts over which they preside have original 
jurisdiction in civil cases involving stilt more 
money and in criminal cases carrying penalties 
tip to 10 years in prison. These courts also 
accept appeals from the lower levels. Counsel 
can be present. 

Responsibility for managing the magistrates 
courts varies across countries and over time. In 
some counties the judiciary does not have full 
control over appointments. pay'. and tenure at the 
lowest levels, while in others it does. 

The high court is a court of till limited civil and 
criminal jurisdiction, whose j udges almost 
always have law degrees and have sometimes' 
practiced privately before joining the bench or 
have served as judges in otherjurisdictions. 
Most high courts hold sessions both in the 
capital and on circuit. Alternatively, they create 
high court stations in impot tau I secondary 
towns. to increase accessibility. 

The court of appeal, which sometimes serves as 
a supreme court, constitutes a fifth tier. Tn most 
instances, courts of appeal initially had a 
regional basis. as they had in the colonial period. 
For instance, in 1962,   the Eastern African Court 
of Appeal became the Court of Appeal of East 
Africa, an organ ol'a regional organization, the 
East African Community. Each country 
determined separately whether its decisions 
constituted hind i ng precedent or persuasive 
authority, but whichever choice a,  country made 
the court's law reports were widely read and 
followed by lawyers after independence. 

Administrative responsi hi I ity Ir the courts 
typically lies with (he chief and a team of senior 
,judicial officers. In most countries the court has 
no administrative support- equivalent to that 
provided by the Federal Judicial Center or 
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Administrative Office of the U.S. Courts in the 
United States. The day-to-day operation of the 
court Calls to the chief registrar and subordinate 
court registrars, the counterparts of the clerk of 
court in the United States. 

In most countries, English is the official 
language of the courts, although Tanzania uses 
both English and Swahili. 

h. 	Lay part icipatkn 

In most pails ofAfrica there are no juries, 
although Malawi is experimenting with juries in 
capital cases at its highest levels. Lay 
participation at lower levels exists, however. 
"Assessors" often sit with magistrates at the 
primary court level. They may have a vote in 
how a case is decided, as they do in Tanzania, or 
their role may be more limited. At the upper 
levels of the court assessors appear more often 
in a capacity equivalent to an expert witness. 

succession, or other aspects of personal law. 
People may opt out of them in several ways, 
depending on the country. Usually courts will 
employ the kinds of choice-of-law rules used in 
international trade disputes to decide which law 
to apply in the event people from two different 
systems bring a dispute to court. 

Customary courts operate informally or formally 
alongside state courts. In some instances elders 
or elected officials mediate disputes or apply 
customary law in fora whose decisions are non-
binding. In other cases. as in Botswana, the 
customary courts operate formally, and there is 
appeal to the state court system. 

Pluralism may complicate efforts to build 
independence by focusing the attention of many 
ordinary people away from the state courts 
toward other fora. There is no strong evidence 
pointing in this direction. however. 

d. 	Resource scorcitl' and the courts 
C. 	Legalpluralisin  

Deep legal pluralism is part of the context in 
which courts work in Africa. That is, several 
different types of law operate side-by-side. The 
state law embraces the constitution, statutes and 
administrative rulings, and the past decisions of 
judges (precedent). The state law is based on 
English statutes and decisions in place at the 
time reception statutes were passed during the 
colonial era or on codes developed in India and 
Queensland and copied in Africa (the evidence 
codes, penal codes, etc.). Independent 
governments have modi fled specific legislalion, 
but the basic structure remains largely intact. In 
some parts of the continent (e.g., Botswana. 
South Africa, and Zimbabwe), the Roman-Dutch 
civil law existed earlier and has become part of 
the common law. 

Slate law exists alongside customary and 
religious laws, which are now mainly limited to 
matters concerning the family, inheritance and 

Resource scarcity affects African courts and 
judicial independence in several ways. For 
example. it makes it harder to monitor the day-
to-day activities of judges and clerks. It means 
that judges often throw cases out of court when 
poorly trained and equipped police forces fail to 
investigate adequate])—thereby angering 
officials and ordinary citizens alike. It may mean 
it is harder to fill posts with well-trained people 
who will not abuse their positions. 

One of the most important effects of resource 
scarcity centers on the lack of legal materials. In 
a common law system, the law includes the 
constitution, the statutes, and judges' decisions. 
Decisions appear in law reports, which should 
be published annually if not more often. Without 
funding. law reports lapsed in many pails of 
All 	throughout the 1980s and 1990s. They 
are only now becoming available again. Coupled 
with a lack of availability of statutes, this lacuna 
means that many magistrates and judges have 
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relied on their old class notes from law schooi 

for their knowledge of the law, with predictable 

results it also means that it is often impossible 

to monitor the quality and uniformity of 

decisions. 

2. 	Avenues for Partisan Political 

Injinence 

Currently there is considerable variation in the 

degree of independence courts display among 

common law African countries. Courts in 

Botswana, South Africa, and Zimbabwe have 

typically anchored one end of the spectrum. 

Generally these courts have maintained it high 

level of independence, in the view of litigators. 

They have sometimes ruled against the 

government in very sensitive high profile cases. 

"Executive-minde(Iness" has afflicted sonic 

levels of the bench in some periods, but these 

courts long struggled with some success against 

this attitude. Corruption, which undermines 

party detachment, may be a problem at the 

lo\est levels of the court, but it has not 

seriously eroded the legitimacy of the upper 

levels. Courts in Tanzania and Uganda. and 

(reportedly) Nigeria and Ghana display higher 

levels of indepcndence from partisan inftaenee 

in particular cases than they used to, although 

commentators are quick to point to some 

continuing problems. The records of Maiai and 

Zambia are a bit ambiguous. Kenya has arguably 

become more vulnerable than it once was, 

although it is often difficult to measure these 

trends. 

Surveys administered as part of this project 

reveal considerable consensus about the major 

Challenges tojudicial independence in these 

systems. Some difficulties are hard to spot and 

surfaced infrequently in written conversatioas 

They appear toward the end of the list. 

C1. 	Ccnsilluiiana/ iSSIICS  

affects the degree to which politicians and 

ordinary people see the judiciary as a separate 

branch of government. Most recent constitutions 

clearly state that there are three blanches of 

government and vest judicial power exclusively 

in the courts. By contrast, the Kenyan 

constitution does not do so as clearly as it might, 
and one of the lawyers surveyed fo this project 

indicated observed that, 'c onseqtieut lv. . the 

udician' is more hequentiv perceived as a mete 

appendage." 

In some countries ruling parties have attempted 

to amend constitutions in ways that oust the 

.jurisdiction of the court or make the court 

vulnerable to partisan influence in sensitive 

constitutional eases. Trying civilians in courts 

martial runs counter to rule Of law norms, but it 

happens occasionally. Alert lawyers can bring 

cases to the ordinary courts to have the eases 

removed from the courts martial and to strike 

down these practices as unconstitutional, but 

lawyers are not always willing to take such 

actions. Litigation of these eases by public 

interest law groups or by teams of lawyers from 

several firms may make it more difficult for 
governments to retaliate against the bar for 

making applications of habeas corpus in these 

instances or for taking other aetior. None of the 

commentators interviewed for this study 

considered mister of urisd ietion in this form a 

major problem today. It appeared more the 

;ceeption than the rule. 

The creation of constitutional courts has 

sometimes proven problematical in A frican 

contexts. It is important that these courts he part 

of the j udieiary and share all protections 

guaranteed the high court and court of appeal. 

For example, the Mugabe-sponsored 

const,tutioilal proposal i Zimbabwe, in 1998-

1999, would have created a constitutional court 

whose members would be subject to political 

manipulation, had it passed. 

Local commentators feel that the c aritv of the 
constitution in providing for independent colitis 
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b. 	Appointment procedures 

Constitutionally enshrined appointment 

procedures attract considerable concern as a 

threat to judicial independence. The general 

rules regarding appointment and tenure usually 

appear in a country's constitution, sometimes 

amplified by ajudges act, judiciary act, or other 

subsidiary legislation. Some political influence 

is generally acceptable in the appointment of 

judges to a country's highest court, although 

there is often an expectation that appointments 

will command trust from a wide part of the --

political spectrum. 

Some kinds of appointment processes enhance 

the probability that judges will be of 

independent mind in their decisions. In most 

countries, including the United States, the 

president nominates candidates for these 

positions, and a siiperinajority in the legislature, 

or one house of the legislature, must confirm the 

choice. In Africa, presidents usually nominate 

not only the chi.efjustice but also the judges of 

appeal or supreme court justices and judges of 

the high court, and in only a few countries is 

there any legislative check (for example, 

Zambia). Even where a legislative check exists, 

when party competition is limited, this 

requirement may be insufficient to produce 

someone in whose character people generally 

place trust. The legislature may "he in the 

pocket" of the head of state and robberstamp the 

president's decision. The individual so 

appointed may feel beholden to the executive. 

In Africa, many countries employ a judicial 

services commission to generate a slate of 

candidates from which the president can choose. 

In some countries these slates constrain the 

president's choice to a particular list of 
nominees, while in others they are merely 

advisory. In some instances the commissions are 

made up only of presidential appointees 

(including senior judges), while in others they 

include representatives of the private bar chosen 

by the membership of these organizations. It is 

generally believed that bar participation reduces 

the risk of partisan control, enhances the quality 

of candidate selection, and reduces the degree to 

which appointees feel beholden to the 
governments who nominated them. Even when 

the makeup of these commissions creates the 

possibility of executive influence, group 

decision-making may he generally lair, as it 

appears to be in Zimbabwe. 

It is important to point out that these rules 

merely increase the probability that a judge will 

decide cases on the basis of tie law, not out of  

desire to reward those who appointed him or her 

either through partisanship or through executive-

mindedness. Procedures that give opposition 

parties some say or procedures that limit the 

powers of the sitting president in the 

appointments process do not in and of 

themselves guarantee independence. 

The appointment of temporary judges, or 

"judges of assize," attracts concern in some 

countries. High numbers of vacancies. severe 

backlogs, and the prospect of waves of election 

petitions after national electoral contests may 

lead courts to appoint temporary judges. In some 

instances the courts encourage retiredjudges to 

resume these temporary posts. In other eases, the 

president and the chief justice select people for 

these posts, with none of the cheeks and 

safeguards that attend regular appointments. 

Coupled with the absence of security of tenure 

for the occupants of these posts. this kind of 

selection may increase the probability that 

judges of assize will be executive-minded or 

partisan. Repeated, heavy use of temporary 

judges is a sign of potential trouble, although it 

may be necessary to meet the demands created 

by sudden and unanticipated surges in litigation. 

Court registrars, equivalent to U.S. clerks of 

court, have important responsibilities for 

managing the docket. They may assist in 

assigning eases or take major responsibility for 
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that function. They oversee the registry where 

cases are filed. In some countries tipper court 

registrars are senior magistrates who are judges-

in-the-making. They may share security of 

tenure with judges or be subject to removal only 

for cause by a vote of a judicial services 

commission. In other cases, registrars appear to 

have less protection. At least one commentator 

thought it was important to extend constitutional 

protections of tenure to the registrars of the high 

court and court of appeal or supreme court. 

C. 	Financing 

Judges and lawyers often complain that courts 

that render judgments against government find 

themselves without adequate finance. There is 

pronably truth to these allegations, but there are 

so many othet problems that complicate courts' 

financial situations that it is often hard to draw 

clear causal inferences. 

Courts in Africa rarely have adequate funds to 

earn' out their operations, and they account for a 

small fraction of expenditure--usuallv less than 

one percent of the budget. Until recently all fees 

and fines collected by the courts were remitted 

to the central government. To ease financing 

problems, same governments now allow the 

udieiar to keep court fees. 

To protect court budgets from political 

manipulation, the standard practice 

international lv is to make core expenditures 

(judges' salaries, some basic operating 

expenses) part of the consolidated budget. That 

means these funds are dedicated for these 

particular purposes, and the executive may not 

reallocate the monies. Typically a representative 

ofthejudiciary helps make the case for the 

budget to the legislature. 

Practices in African cow tries var'. Some make 

he budget part of the consolidated fund. while 

others do not. Some allow a representative of the 

udiciary to help present the budget to the 

legislature. while most place the ministry of 

justice in charge of this function. Many judges 

complain that ministries of justice cut hack the 

courts appropriation requests for political 

reasons even before the budget goes to the 

legislature, and that executive disapproval of the 

courts is given force in this way. Certainly best 

practice suggests that judiciaries should be able 

to play a more active role in explaining the 

budget to the legislature and in presenting a 

clear pictOre of needs, even if there is not yet 

strong p&ty competition at the legislative level. 

Even strong protections cannot guarantee an 

adequate budget. Under-financing can happen 

even when governments are sympathetic. Many 

African governments have moved to cash 

budgets under pressure from international 

Financial institutions. A government cannot 

release more funds from the treasury than in 

collects, and these rules apply on a monthly 

basis. As a result, the judiciary may receive 

inadequate funding to maintain month-to-month 

operations if national tax collection does not 

meet expectations. The more difficult the 

country's own financial situation. the less easy it 

is to monitor whether the treasury is try ii ig to 

engage in political manipulation of the courts or 

whether the treasury simply cannot pay the 

courts what they were promised. 

'I. 	Assig#iiiienl '?t cases 

Fear that partisanship ma\' enter the judicial 

process through the assignment of sensitive 

cases to pro-government udges are pronounced 

in many African countries right now. This issue 

is all old one in the history of courts worldwide. 

To alleviate these concerns, many judicial 

systems find a way to take individual decision-

nakers out of the picture by randomizing 

assignment in some way. The cost may he a loss 

of expertise. when cases are handed to judges 

who have little background with the issues they 

raise. Asaresult. some courts form subject-

specific d visions (i.e., civil and criminal: or 
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criminal. commercial, family, constitutional, and 

other civil)  and randomize assignment within 

those divisions, rotating judges between 

divisions every year or two. They also use 

formulas to estimate the work a particular case 

will create, so as not to overburden some judges 

while leaving others with time on their hands. 

Currently most African courts assign cases 

deliberately, or systematically, instead of using 

some form of random assignment. The reasons 

may he pragmatic, but there is always a risk that 

this practice will promote partisan influence or 

corruption. This concern has arisen in Malawi, 

for example. In Kenya, the chief justice assigns 

constitutional cases and many civil disputes to 

particular judges. The duty j udge assigns other 

matters. Writes one commentator. "In the early 

1990s. [the office of the duty judge]...was 

grossly abused.... One or tvojtidges who were 

designated duty judges for a very long time 

consistently allocated to themselves all 

politically sensitive cases and proceeded to 

dismiss all of them." More recently Kenya's 

courts have rotated the duty judge position on a 

monthly basis, thereby alleviating some of the 

problem the commentator notes. 

C. 
	Exec a ire-mindedness 

Usually when we talk about judicial 

independence the focus is on partisan influence 

in particular cases. But many commentators 

worry that executive-mindedness, or a 

predisposition to favor the government, as a 

greater threat. The roots of this predisposition lie 

partly in heritage and partly in the management 

of financial opportunity. Unlike most African 

countries and unlike the United States, England 

has no written constitution, although it has long 

treated several important historical documents as 

a source of constitutional principles (and it now 

has a bill oirights, incorporated through 

legislation from European and international 

documents). Judges could not use judicial 

review in the same way judges have used 

powers ofjudicial review in the United States 

and other parts of the world. Moreover, there 

was a strong tradition of deference to the 

legislature. As a result, the training of many 

African judges has not embraced the kinds of 

interpretive strategies that would help them 

strengthen the separation of powers. 

In many countries, low pensions mean that 

judges must look for additional sources of 

4ncome after they leave the bench. Because 

governments continue to be among the major 

employers, some judges may watch what they 

say on the bench in order to preserve their future 

options 

Exposure to decisions from other jurisdictions 

and training, as well as better pension systems, 

appear to alleviate these problems. Donor 

encouragement has been helpful in attacking 

these issues in several countries, although 

commentators continue to observe some 

conservatism on the bench. 

.Judicial coinpolt/nent 

Judges must not only render impartial 

judgments, but must also project the appearance 

of fairness. It is very easy for a tine judge to 

appear partisan by mixing with politicians on 

social occasions or by offering advisory 

Opinions to government. 

In the small social whirl of most African 

capitals. judges and politicians often do 

encounter one another, but this practice can 

engender public dismay. Several commentators 

interviewed for this study suggested that 

judiciaries should give thought to what kinds of 

appearances and practices are acceptable and 

which ones compromise appearances of fairness. 

Our Malawian contributor expressed particular 

concern in this regard. Few African countries 

have judicial codes of ethics that provide 

guidelines. The Tanzanian court borrowed its 

gtudelines from the code of conduct the 
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American Bar Association developed in the 
United States, and one could imagine such a 
document providing grist for discussion 
elsewhere. 

Jr. the United States, advisoy opinions are taboo 
at the federal level, although statements to non-
political academic and legal audiences generally 
are acceptable (and are read by government 
officers). Abstract statements about how the 
court understands the law, detached from the 
facts of  particular case, can be misleading and 
can appear to compromise the separation of 
powers. 

But there is another side to the story. At the state 
level in the United States and in the British legal 
tradition more gencral lv. some sorts of advisory 
opinions are often considered acceptable (and 
historically the courts were required to provide 
such). The European Court of Justice and 
International Court of Justice may also issue 
some sorts of advisory opinions. African chief 

3 ustices often consider advisory opinions helpful 
in cultivating understanding of rule of law issues 
n the executie branch or legislature. 

The issue oi'advisory opinions has caught the 
attention of some of the commentators 
ntervrewed for this study. The Malawi 
commentator thought that all phone calls and 
contacts between judges and the executive ought 
to be recorded and monitored; he strongly 
believed that these contacts compromised 
judicial independence. Although this 
recommendation would seem too strong, it does 
appear that establishing guidelines for the issue 
of such opinions would be an important part of 
confidence building exercises and of public 

• education. Courts might usefully convene legal 
scholars, practitioner s. and members of the 

• executive and legislature to discuss the practices 
used in other countries and the issues at stake. 

IV. 
	Orclwsiralecl criticism 

In the old days. governments displeased by a 
court's actions sometimes sent armed personnel 
to intimidate ajudge or magistrate. These 
actions now attract such strong international 
critic isni and offend public sentiment so greatly 
that the' are comparatively rare. Several 
commentators interviewed for this study 
suggested that the action has shifted instead to 
what they call 'orchestrated public criticism,' 

The phenomenon has three dimensions. One is 
deliberate action by ruling parties to instigate 
criticism of judges in particular cases, or the 
courts in general, by using party-funded NGOs 
as mouthpieces. Although this practice is 
apparently observable and it is surely unpleasant 
for thejudges involved, there would seem little 
that anyone could reasonably do in an open 
society to stop this kind of behavior. Indeed, it 
would seem inappropriate to do so. The best a 
court can do is to ensure that law reports are 
available to the public and to issue press releases 
that explain the reasoning in particular cases—
or explain the rationale behind an institutional 
change. The Zimbabwe courts have used this 
latter option, to varying effect. 

A second dimension is partisan efforts to 
Ac'r'ate false accusations against judges and 

magistrates who rule against the government and 
to pavjournalrsts to disseminate the charges 
without hard evidence. One commentator froni 
Zambia said lie thought that the chief justice of 
the Zambian court had been subject to such 
pressures. Writing for a panel of the supreme 
court, tile chic fj list ice had struck down a 
provision of the country's Public Order Act for 
being vague and over-broad. The legislature 
tried to re-instate the provision and a j ottrnal ist 
made public a charge that the chic 'justice had 
raped a court employee. Later the journalist 

admitted he had been paid by a press assistant in 
the government to do so and that the whole 
matter was po1 it i cal. 

U 

50 	 Guidance for Promoting Judicial Independence and Impartiality 



Throughout the region, heads of state comment 

on the substance of particular matters before the 

court and indicate what they think the outcome 

of the case should be. This practice violates 

rules about comments on cases sub judice, but 

heads of state are either unaware of these roles 

or do not intend to respect them. They prejudice 

the outcomes of these cases, as a result, and they 

can compromise the appearance of 
independence in the court too. That is, ajudge 

may decide based on the law and the facts that a 

complainant's case against the government has 

no merit. But if that judgment comes after public 

statements by the head of state about the "right" 

outcome of the case, the popular impression is 

that the court is under partisan control. 

ti, 	Measures i/ial politicize the judicial 
J7)'()CCSS 

The integrity of the courts suffers if aspects of 
the judicial process that lie outside the judiciary 

proper become politicized. The contributors to 

this study expressed concern about the partisan 

use of the police and public prosecutors to 

harass critics or opponents. Arrest of journalists 

for violating sedition laws, their placement 

under remand for weeks, and the threat of 

bankrupting lawsuits are sometimes used to 

silence opposition. As the trial date approaches, 

the defendants are then released when the 

prosecutor drops the charges. The courts, as well 

as the police, fall under the pall of suspicion. 

Courts have some limited ability to control 

police and prosecutors when they do these sort 

of things, separate from their ability to hear 

complaints brought by injured parties. Criminal 

defendants have to come before a magistrate or 

judge for a preliminary heariiigwithin a short 

period—usuallv 48 hours. The  court can enforce 

this requirement, and judicial personnel can 

make prison visits to see that this rule wins 

espect. It can also initiate case flow 

management committees to ensure that had 

scheduling does not interfere with the transport  

of prisoners to the court for trial, and it can 

dismiss cases when the government asks for 

repeated adjournments (postponements) for no 

good reason. 

There is a more difficult issue in many 

jurisdictions. Laws control what a prosecutor 

must show in order to avoid dismissal at the 

preliminary hearing. In many African countries, 

legislatures have gu-adually nibbled away at 

measures that require presentation of a summary 

of the evidence—evidence that a magistrate or 

judge could use to dismiss charges in It 

cases. Re-invigorating these laws could help 

remedy the situation. 

• What courts cannot do is compel the prosecution 

• of politically protected defendants. That is, 

people who commit crimes and have strong 

political backing may find that prosecutors drop 

charges against them. Courts can do nothing-

tinder 

othing

under these circumstances, and the fairness of 

thejudicial process is clearly compromised. 

L 	Substantive kay andjudicial 
independence 

Finally, participants in this study point out that 

the content of the law—the substantive law—

may make a difference in popular impressions of 

the court's independence. Judges are required to 

enforce the laws on the books, whether they 

think them appropriate or not, and enforcing 

laws people think are unacceptable can damage 

the reputation of the judiciary for fairness. 

But this causal relationship depends on many 

things. In the apartheid era, courts in South 

Africa managed to moderate the effects of laws 

that are out of line with norms embedded in 

constitutions or treaties and covenants, 

depending on the status these had within the 

country. They tried to reach to similar cases in 

other countries to narrow the application of rules 

they consider unjust. The institution acquired 

greater integrity as a result, or at least certain 

justices and certain levels ol'the court did. 
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The lesson for the rest of Africa appeats in some 

of the project participants' comments. Ihat is, 

judicial training, knowledge ofconiparative law, 

access to law materials from other parts of the 

world, and facility with international norms all 

can make a difference even where the 

substantive law is unattractive. 

3. 	corruption and Problems of 

Party Detachment 

Independence means independence not only 

from partisan political pressure but also from 

socially powerful litigants. The main way that 

the socially powerful influence the judicial 

process is through corruption; corruption figured 

importantly in the comments of participants 

from Kenya. Malawi, Nigeria. Uganda, and 

Zambia. As a general rule, observers consider 

corruption most troublesome at the lower levels 

of the court, in the magistracy But there are - 

instances of corruption in high courts and courts 

of appeal from time to time. 

Low levels of remuneration usually attract 

attention as the main source of corrupt behavior, 
,and such comments figured importantly in the 

information this project received. But some 

cantion is important. 

III ranv countries. judges have iiioved 

to new p"V scales and are now paid 

mole than other civil servants. We 

expect to see lower levels of corruption 

at the top, if economic concerns are 

some primary motives. These changes, 

howevet; have left the magistracy 

largely un-touched, and that is the part 

ofihejudiciary where the problems are 

usually the most severe. 

• Several observers remarked that, even 

with the pay upgrades, private 

practitioners earned more than iudges. 

so  the temptation to charge extra 

remained. Although one can understand 

that this differential niiv make it harder 

forjudiciaries to attract talented senior 

personnel, nowhere in the developed 

democracies arc judges paid more than 

good private practitioners, and 

corruption is not rampant in those 
settings. Not 	do appear to make a 
difference. 

Codes olconduct provide an important set of 

guidelines forjudicial personnel and 

magistrates, whose education often has not 

included any background in such matters. 

Some of the corruption problems take place in 

court registries, where clerks set up schemes to 

extract money from litigants "on behalf of the 

ridge." without the judge being aware of the 

request. Reducing the numbers of points at 

which clerks are in a position to issue a 

permission or perform a service could help 

reduce these problems. 

There is also a risk that charges of corruption 

can he misused to discredit an honest judge or 

magistrate who is handling a sensitive case. One 

project participant recommended establishing an 

independent Judicial Ombudsman to help deflect 

public criticism and to help investigate 

allegations of corruption so that misuse of 

corruption charges becomes less of a problem 
and so 	corrupt officers can he fired. 
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B. 	Emerging Lessons from Reform 

Efforts in Eastern Europe and 

Eurasia 

by Ft/wi,, Rekosh'3  

1. 	Introduction and Background 

This article will assess efforts to strengthen the 

judicial independence in eight countries of 

Eastern Europe in order to offer some lessons 

learned. The countries are Bulgaria, Georgia, 

Hungary, Poland, Romania, Russia, Slovakia, 

and Ukraine. 

Although somewhat crude, a number of 

generalizations can be made at the outset 
regarding contextual differences in history, 

politics, and legal culture among the countries 

studied, which affect their potential for judicial 

independence. Three of the countries—Georgia, 

Russia, and Ukraine—were once part of the 

Soviet Union. The creation of a socialist legal 

system in the Soviet Union influenced 

sill 	counterpart legal ystems in the 

former Warsaw Pact countries, but the resulting 

hybrids nonetheless constituted less radical 

departures from European liberalism. 

Furthermore, liberal institutions were more 

highly developed in some countries than in 

others prior to the ascendance of state socialism. 

The degree to which liberal traditions were 

This article is based on the author's own 
research and experiences. as Nvelt as upon excellent country 
studies. prepared in response to a joint USA ID and I FE  

questionnaire administered in the In I lowing countries: 
Bulgaria. Geo ma, II an gar. Poland. Roman i a. Russia. 
Slovakia. and Ukraine. In the body of this chapter. each of 

these country studies will he cited as' lcotadryl report." 
except in the case of Russ in. Jar "hi ch the author iclied on 
Peter II Solomon. Jr. and Iodd S. Foglesong. C'oiois in 

?'i'usisiIion in Russia : The Challenge oljuthcml Rejorni 

(Boulder: \Vestview Press 2000). and which wilt he cited as 
"Solomon and Forl cson g.'' The author thanks Cu I umh i a 
law students Philip Webb. fur his able research assistance, 
and N nat Va Sci in eca. fur her tint in Li ng ed tori at assistance.  

either retained or rejected in each country is 

significant because it corresponds to the 

readiness of political and professional elites to 

embrace changes that bring about the restoration 

or creation of liberal institutions, such as an 

independent judiciary. These differences are far 

more telling than the shared rhetorical consensus 

among donors and target country elites. 

Despite the common Soviet legal system, there 

are important differences that distinguish 

Georgia from Russia and Ukraine. Perhaps 

because intellectual and Professional elites in 

Georgia feel stronger ties to European traditions 

or perhaps because of the relative ease of 

carrying out successful reforms in a small 

country, judicial reform has been much easier to 

achieve in that country than in Russia and 

Ukraine. 

Among the former Warsaw Pact countries, 

1-lungary and Poland have the strongest liberal 

traditions. Although Bulgaria. Romania. and 

Slovakia can also show strong support among 

intellectual and professional elites for the 

development of liberal institutions such as an 

independent judiciary, Hungary and Poland have 

legal cultures that are significantly more 

conducive to reform. 

2. 	Civil Law Tradition 

Despite these differences, a significant number 

of factors are shared to varying degrees by each 

of the countries studied. For instance, each 

country's legal system is based on civil law 

rather than common law. Moreover, most of the 

countries had substantial experience with 

continental-style civil law systems prior to 

adopting the socialist legal system. As a result. 

standards of judicial practice prevalent in 

common law countries—even some viewed by . 

Anglo-Ainerican lawyers as inherent to judicial 

independence—do not necessarily pertain. For 

example, the lawmaking function of the judge is.  

significantly less important in civil law systems 
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since precedent plays a less formal role than in 

common law systems. Consequently. judges in 

civil law systems are more likely in their rulings 

to defer to legislative or executive authority and 

less likely to go beyond the application of 

positive law. Moreovei judicial reasoning is 

often considered to be no more than the simple 

application of logic since thejudgcs role. 

theoretically, is to deductively apply legislated 

rules rather than interpret and develop rules 

inductively floin particuiuf Lses. L..nie iulull is 

less written justification for judicial decisions 

and hence less transparency than in common law 

systems. 

Additionally, prosecutors in civil law countries 

enjoy a status similar to judges. In France and 

Italy, for example. judges and prosecutors both 

belong to the professional category of 

magistrates. Likewise, Bulgaria and Romania 

have adopted a magistrature system in which 

both judges and prosecutors are considered pad 

of the judicial branch. One explanation for this 

classification can be found in the theoretical 

differences underlying the inquisitorial approach 
(civil law) and adversarial approach (common 

law) to truth seeking. In the functioning of an 

tnquis;torial system. there is less reed fu a 

separation between the judicial and 

prosecutorial functions. 

3. 	Legacies of/lie Socialist Law 

Tradition 

The civil law variant currently found in Eastern 

Europe is heavily influenced by the socialist law 

tradition, which distorts some of the typical - 

features of civil law systems in ways that inhibit 

judicial independence. In the socialist legal 

system, the state was arguably based on law. but 

laws and other norms did not have democratic 
legitimacy since they were elaborated by a 

single-party state. Moreover, law was only one 

of numerous  instru nients of state control, and it 

was not the most important one. (Solomon and 

Foglesong, p4) Lastly. because of the lack of 

separation of powers, there was little need for 

judges to be independent decision-makers. On 

the contrary, loyalty was valued far more highly 

(hall independence. 

U. 
	The pJ'ticllracv 

The proeuracy (pivkuranera)—a more extensive 

and powerful institution than a prosecutor's 

office—was the principal legal arm of the 

communist state, and judges wcre effectively 

subordinated to procurators. Indeed, the 

procurator was responsible not only for 

conducting the prosecution, but also for 

monitoring the "legality of the proceedings." 

(Solomon and Foglesong. p. 6). 

As a legacy of the procuracss former power 

and importance, the post-socialist reformed 

procuracN continues to employ many of the 

most capable and influential legal professionals. 

Accordingly, it has engaged in much political 

obstruction to reform, since procurators often 

perceive changes intended to strengthen the 

judiciary and improve its independence as 

threats to their power and prestige. 

Alethods and pa/fern of /11(1 iC/cr! 
reasoning 

According to Ewa Letowska a Polish legal 

scholar. judge on the Supreme Administrative 
Court. and first omhudsiiian of Poland. -[T]he 

courts [under socialist law] were not only bound 

by the statute but also by every normative 
act .... The system of law was not a system of 

statutes only, but one of acts created by the 

administration, too. The courts asserted they 

were not allowed to exercise control over the 

executive even if it issded unconstitutional law." 

(Poland report) Consistent- with this approach, 

judicial reasoning in post-socialist countries, 

compared with other civil law countries, tends 

to be even more reliant on strict interpretation of 

positive law and less vi II ing to address 

inconsistent. illogical, or unconstitutional 
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outcomes produced by literal application olihe 

law. As Jan 1-Irubala, a former judge in Slovakia. 

wrote, "In spite of the democratic changes in the 

society, certain representatives of the judicial 

profession continue to behave as if thc judges 

were no more than civil servants whose 

obligation is to fulfill the will of the current 

power holders and to accept without reservation 

the decisions of state administration officials." 

(Slovakia report) 

	

C- 
	Lou' status of judges 

Because of their relatively unimportant role in 

the socialist legal system. judgcs held a low 

status in society. They were considered civil 

servants, perforniing an almost clerical function. 

One indication of their low status is that the 

majority ofjudges in the Soviet Union were not 

privileged enough to have their own apartments 

(Solomon and Foglesong, p.  7). Similarly, most 

observers consider the fact that a large majority 

ofjudges in socialist legal systems were women 

as further evidence of this low status rather than 

a sign of gender equality. Although the status of 

judges has improved considerably in the last 10 

years, for the most part, they do not yet enjoy a 

status comparable to their western counterparts. 

Many of the individuals who became judges 

when it was a low status profession continue in 

their positions. doing little to enhance the public 

perception of overall judicial competence. 

Especially in Ukraine and Russia. many judges 

continue to work in dilapidated courtrooms and 

offices. Judges in each oF'the countries studied, 

including the most prosperous (such as Poland). 

suffer from gross!)' inadequate resources and 

working conditions—signs that they and their 

functions continue to he underappreciated. 

	

ci 	Executive inter/en nec and telephone 

Iitflce 

Interference in individual judicial decision-

making was so common under socialist law. 

especially in the Soviet Union. that the term 

"telephone justice" was widely used to refer to 

the particular phenomenon ofjudges deciding 

cases based on instructions received by 

telephone from a government official. The 

jurisdictional competence olcourts was 

narrowly circumscribed under socialist law, and, 

even on those matters brought before them, 

judges generally deferred to procurators. As a 

result, executive authorities controlled many 

judicial functions. 

This has lcd to a continuing tendency for the 

executive to intervene in judicial decision-

making. In Poland, for example, the leader of the 

then ruling Solidarity political party recently 

conducted "disciplinary conversations" with 

Constitutional Tribunal judges who had issued 

decisions contrary to the interests of his party. 

(Gazeta JPvborcza, June 3-4. 2000) Moreover, 

former Polish president Lech Walesa once 

phoned the president of the Supreme 

Administrative Court to demand assurances 

about a particular case's outcome, prompting the 

judge's resignation. (Poland report) In Romania, 

executive interference seems to have had 

tangible effects. The Supreme Court overruled 

its own jurisprudence concerning nationalized 

property in 1994, following public criticism by 

the ex-communist Romanian president and an 

extraordinary appeal by the general prosecutor. 

The Supreme Court reversed itself a second time 

in 1996. reverting to the earlier jurisprudence 

after an anti-communist government was elected 

for the first time. (Romania report) 

Executive influence is exercised in other ways 

as well. In many Eastern European countries, the 

judicial council, which oversees the 

appointment, promotion, and discipline of 

judges, is itself effectively controlled by the 

executive through the appointment of members 

to the council. In Bulgaria. members of the 

Supreme Judicial Council are meant to serve 

five-year terms. Since the council was 
established in 199!, however, only one council 

has served its full term in office, as two out of 

44 
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three attempts by the government to end the 
council members' terms in office and hold early 
reelections have succeeded. The Bulgarian 
Constitutional Court upheld the constitutionality 
of these actions in 1991 and 1999, when the 
majority of the court had been appointed by the 
party seeking early re-elections. But it found a 
1994 attempt to be unconstitutional, when the 
majority of the court had been appointed by 
what was then an opposition party. (Bulgaria 
report) 

The composition ofjudicial councils is also 
affected by other sorts of more subtle executive 
influence. Several countries allow prosecutors 
and/or other executive officials, such as the 
ustice minister, to sit on or appoint council 

representatives. In sonic countries such as 
Slovakia, the presidents of courts hold positions 
in state administration as well as judicial 
positions, creating potential conflicts of interest. 

e. 	Centralized control 

Another product of the socialist legal system is a 
strong ethic of centralized control that continues 
to impactjtidicial independence. In Ukraine, for 
example, the legal system still provides an 
avenue for prosecutors to "protest" pomvlka 
(mistakes) committed by courts and for higher 
courts to routinely subject lower cotirt decisions 
to cac.catwn or c/c novo review of facts and law. 
These procedures do not per se violate 
principles ofjudicial independence, but they do 
substantially inhibit the development of an 
independent judiciary when implemented by 

- individuals and institutions steeped in the 
tradition of strong. centralized control. 
According to one Ukrainian lawyer. Serhei 
Safulko. "thejudge lies 'between two fires: 
between what lie believes is good law,  and the 
orders handed down from the high courts.' 
Moreover, to sonic extent, according to Safulko. 
the hierarchical control is self-imposed: 

In most cases when there is no pressure ti-oni the 
outside, judges perform their professional duties 
impartially. 1-lowever. judges, especially in 
district (city) courts, will often consult judges of 
higher courts, in particular the ablest courts. 
They ask these .judges[] advice on how,  to rule 
correctly in this or that case and almost always 
follow the advice they gel, even if it is wrong. 
(Russia report). 

Additionally, in Ukraine, the Soviet practice of 
discussing data about the "stability of sentences" 
(or the extent to which appeals are succesful) at 
judicial conferences continues to operate as a 
means of controlling individual independence. 
(Russia report) While Ukraine appears to have 
much stronger,  traces of centralized control than 
the other countries studied, the related practice 
of awarding judicial promotions primarily based 
on the rarity of successful appeals to a judge's 
decisions continues in many of the other 
countries as well. 

4. 	Recent Reform Efforts 

a. 	Selection CIJICi appat itineni of judges 

In Eastern Europe ajudicial council typically 
nominates candidate judges for appointment by 
the president or, in some cases, by the justice 
minister. The principal measure of re form in the 
selection and appe i nhn en 1 of ud ges has been to 
insulate this process. to varying degrees, from 
the executive. Yet, among the countries studied. 
only 1-lungary has achieved what appears to be a 
complete insulation of the appointment process 
from executive influence. In II ungarv. the 
presidents of regional courts evaluate 
applications to judicial posts and ultimately 
appoint judges. Regional self-goveniiugjudieial 
councils may offer only non-binding opinions on 
candidates. The only exception to this process 
for the ordinary,  courts is that the president of 
the Supreme Court is elected by a two-thirds 

ole of Parliament upon the nomination of tire 
president of the republic. (1-lungary report) 
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Poland utilizes a less elaborate form of 

transparency and safeguard against cronyism in 

the selection oijudges. Candidates forjudicial 

posts are announced by the general assembly of 

the respective court, and a candidate-judge may 

not be selected for any given post unless there 

are at least two candidates. Yet, the system is not 

flawless, as personal connections can be 

instru menial in the earlier stages of a judicial 

career—comptetion of a judicial apprenticeship 

is required to serve as a judge in Poland, and 

applicants for apprenticeships who have family 

contacts in the judicial profession are 

unofficially favored. (Poland report) 

The current system in Slovakia, as of this 

writing, is somewhat exceptional. The Council 

oliudgcs created in 1995 has solely advisory 

responsibilities, and judges are currently 

appointed in Slovakia by Parliament upon the 

nomination of the government. However, the 

Slovak government, following an election 

victory by pro-democratic forces, has prepared a 

judicial reform package that, at the time of 

writing, would recreate the (or create a new) 

judicial council, to be named the High Council 

of Justice. The High Council of Justice would 

recommend candidates to be formally nominated 

by the president of Slovakia, who was chosen 

above the justice minister and prime minister to 

carry out this function because the president is 

directly elected and has been widely perceived 

as a neutral political Figure in Slovakia, who 

lacks close ties to political parties. (Slovakia 

report) 

Several states have yet to initiate significant 

reform in this area. In Russia and Ukraine, 

bureaucratic procedures continue to create many 

opportunities For executive interference. In those 

countries, judicial qualification commissions 

screen candidates at the local level, examining 

their educational qualifications. Russia follows 

an elaborate and perhaps overly bureaucratized 

procedure. The judicial qualification 

commissions, which at-c composed solely of 

judges, recommend local candidates for 

appointment by the regional legislatures. The 

regional legislatures, in turn, forward approved 

candidates to the Supreme Court, which makes 

recommendations for nomination by the 

president of the Russian federation. (Solomon 

and Foglesong) 

Ukraine uses a similar procedure, in which 

judicial qualification commissions include law 

professors, representatives of local departments 

of the Justice Ministry, local officials, and 

judges. In addition to judicial qualification 

commissions, local court presidents, and Justice 

Ministry officials interview the candidates, and 

the head of the regional department of the 

Justice Ministry recommends candidates to the 

minister ofj ustice. The minister ofj ustice may 

return a candidate's application to the region, 

effectively ending the candidacy, or may 

recommend the candidate for appointment by 
the High Council of Justice. (Russia report) 

The processes in Russia and Ukraine have been 

criticized for being politicized and opaque. The 

Ukrainian system is particularly problematic 

since the judicial qualification commissions 

include local executive authorities, and the 

Justice Ministry has several opportunities to vet 

candidates before the High Council's formal 

approval process begins. (Russia report) 

b. 	Georgia s iI?ri/teI, e.vwn/oriudicud 

appoininienis 	- 

Another critical reform to the judicial selection 

process that aims to improve the independence 

ofthejudiciary is to employ objective merit-

based criteria and to publicize the selection 

procedure in order to enhance public confidence 

in the judiciary. A remarkable example of reform 

that was supported by foreign donors is the 

written examination-based selection process 

instituted in Georgia through a 1997 Law on the - 

Courts of General Jurisdiction, which applies to 

all sitting judges,- as well as new appointees. 

WI 
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(For a description of the positive impact this 

process has had onjudicial independence in 

Georgia, see Mark K. Dietrich, Legal and 

Judicial Reform in Central Europe and the 
Former Soviet Union— Voices from Five 
Countries (Washington, DC: World Batik 2000). 

pp. 7-8, hereinafter "Dietrich paper.") 'the 

Supreme Court of Georgia administered the 

judicial qualification exam for the first time in 

1998, and it has been offered live additional 

times between 1998 and September 2000. 

The structure of the examination process 

resulted from collaboration between the 

California State Bar and the Georgian Council 

of Judges. With USAID support, ABA CEELI 

arranged for a bar examination expert from 

California to travel to Georgia to work with the 

president of the Georgian Supreme Court in 

order to create an objective examination-based 

selection procedure which would he fairly 

administered and perceived as unbiased by both 

examinees and the, general public. (Dietrich 

pap ci) 

First, the Council of Judges appoints the 

members of an examination commission to 

administer the exam in a manner that euarantees 

the confidentiality of test-takers' identities. The 

exam, which tests for substantive knowledge of 

Georgian law, is ectiducted in two parts: a 

computer-graded, multiple-choice portion 

consisting of 100 questions with a mandatory 

pass rate of 75 percent; and an essay portion 

administered the following week. The first 

examination was printed in California and 

placed on a Lufthansa plane' in San Francisco 

under the observation of the Get mdn consul-

general to the United States. The German 

ambassador to Georgia met the plane in Tblisi 

and transported the examinations in his 

limousine to the German embassy, where they 

were held until examination day. CEELI and the 

Council of Justice had mobilized international 

observers to monitor the examinees for cheating 

on the examination day. Immediately after the 

examination, the answers were projected onto a 

screen, and the examinees, who had retained 

carbon copies of their answer sheets,, could 

compare their answers to the correct ones. The 

pass rate for the first exam was only 47 out of a 

total of several hundred exaniinees; no sitting 

judges in the group passed. (Dietrich paper) 

Following the examination, success 'u I 

examinees were invited to apply-  to the Council 

of Justice for existing vacancies. After council 

members interviewed each candidate, the 

council voted on whether he or she should be 

nominated for the president's Final approval. 

(Dietrich paper) 

The entire examination procedure was widely 

coveted by the Georgian media, which were also 

invited to observe the examination itself. The 

process was widely regarded as fair and 

transparent, even by those who failed the exam, 

and the public was pleasantly surprised to learn 

that many well-connected individuals failed. Yet, 

the Constitutional Court subsequently held that 

sitting judges who had failed the exam were 

nonetheless entitled to serve the remainder of 

their 10-year terms; this issue remains a subject 

of intense public debate. 

Judicial Career Path 

The judicial career starts at an early age in 

Eastern Europe, as it generally does in 

continental Europe. Young law graduates may 

begin ajudicial career immediately after 

finishing their undergraduate legal education, 
receiving a judicial appointment after a one- to 

several-year apprenticeship. 1-lowever, because 

of the historically 16w status ofjudges, the best 

young law graduates in Eastern Europe have 

tended to he attracted to other legal careers, such 

as working for the state as a public prosecutor or 

engaging in the newly-lucrative private practice 

of law. This has chnnged somewhat in recent 

years, as judicial salaries have increased and the 

market for private attorneys has tightened. The 
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increased independence of judges has also made 

the position more attractive. According to an 

informal survey in Bulgaria, the main 

motivations for law graduates to seek j udgeships 

were affinity for the legal profession, 

independent status of judge, and opportunities 

for professional development. Yet, even in 

countries where this is true, the judicial career is 

still often seen as a stepping stone—a good way 

to spend several years learning the practice of 

law and making contacts in order to transition 

into a more lucrative position as a private 

attorney or other legal professional. (Bulgaria 

report) 

In other countries, as in Ukraine, wherejudges' 
starting salaries are disproportionately low and 

there is little judicial independence, law students 

continue to consider a judgeship "the lowest 

position available in the legal profession[ 

(Russia report) Even in Hungary, where salaries 

are competitive for entry-level judgeships and 

judicial prestige has increased, raises throughout 

the judicial career come slowly, and there is a 

high drop-off rate among the most competent 
judres, who easily find lucrative jobs in private 

practice. (Hungary report) 

U. 	Raising salaries 

One simple reform that can have a direct effect 

on the attractiveness of a judgeship, at least in 

the early stages of a legal career, is to raise 

salaries. In Romania. in 1997 some one third of 

the 3.600judgeships were vacant. Salaries have 

increased significantly since then, and 

applications to a newly established mandatory 

nine-month training prograni at the National 

Institute of Magistrates have risen to 4,000 

applications for 120 places. (Romania report) 

Where the turnover rate will stabilize, however, 

remains to he seen. It may well be that higher 

salaries are attracting ambitious young law 

graduates, as in Bulgaria, who nevertheless see 

the judgeship as a stepping stone rather than a 

permanent career. Slovakias newly proposed  

constitutional amendment, which would raise 

the minimum age for post-apprentice judges 

from 25 to 30, may be one way to break that 

pattern. 

h. 	Ala king pension plans more attractive 

Another approach for both attracting and 
retaining high-caliber judges, which appears to 

have borne fruit in Poland, is to devote 

significant resources to pension plans forjudges. 

Salaries for judges in Poland have risen 

significantly, and judges are paid slightly more 

than prosecutors of equivalent rank, but one of 

the strongest incentives to serve as ajudgc is 

that they quality for a pension higher than any 

other legal professional: 75 percent of their last 

salary. (Poland report) As a result, judgeships 

probably attract individuals who value long-term 

job stability over immediate financial gain. 

presumably reducing the stepping stone 

syndrome. [See Richard S. Messick, Public 

Sector Group, World Bank, Donor Sponsored 
Support for Judicial Re/hr,iz: A Critical 
Appnnsal (May 1998), unpublished paper, 

available from IFES.] Similarly, the new reform 

package in Slovakia would allow pensions to 

reach as high as 10 times a judge's last salary. 

Reforming the promotion sync/n within 
the judicial system 

As with the selection process, the executive 

appears to have an inordinate degree of control 

over the promotion ofjudges in some of the 

countries studied. In Ukraine, for example, 

promotions are based on evaluations conducted 

by the MOJ, primarily taking into account the 

number and kinds of cases the judge has heard 

and the number that has been over-turned--

although the promotions themselves are decided 
by the judicial qualification commissions. In 

Russia, evaluations of judicial qualification 

commissions are presented to regional 

legislatures for decision. The resulting 

politicization of the process is evidenced by 
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deputies who "assumed the right to criticize 

judges' actions and dictate results in parficular 

cases" (Solomon and Foglesong, p.  8) 

In some countries, executive control over the 

promotion process is more subtle. In Romania, 

for example,judges are evaluated by the 

presidents of their courts, and promotions are 

approved by the Higher Council of Magistrates, 

but the MOJ retains a role in proposing the 

proniofions to the l-Ligher Council. The Justice 

Ministry in Bulgaria may also express its 
opinion about jttdicial promotions to the 

Supreme Judicial Council. 	- 

One general problem with the promotion 

systems used in Eastern Europe is that they are 

based on few objective criteria and appcar to 

rely mnstly on personal and political 

connections. (Bulgaria report) in countries 

where judicial reform is progressing well, 

however, this may he changing. The reform 

package in Slovakia would require that each 

judicial post be advertised publicly, as is the 

practice in Poland, and would also create a 

system of mandatory evaluation every flve 

years, based on explicitly defined citeria. 

Hungary has already adopted a system of reutiln 

evaluation based on critea elaborated by the 

NationalCouncil of Justice (the Hut gariari 

equivalent efajtidicial council), actordiacto a 
199 Law on the Status and Remuneration of 

Judges. Alter a first eval nat on at the time of 

appointment  to all indefin ite term, judges must 
undergo two more evaluations during the 

following six years. (Hungary report) 

6. 	Disdplinurj' Actionfor J,idicia/ 
slvfi.cbe/, aviv" 

'The possibility of removing judges fioni office 

va, ics significantly from cot tnlrv to country. In 

some countries. ordinary judges are initially 

appointed  to a probation a rv tern of three to five 

years before beconiing eligible for an indefinite 

term (Bulgaria. Fltitigar' Russia. Slovakia, and 

Ukraine). A proposed Slovak constitutional 

amendment, however, would eliminate the 

probationary period for judges. rendering all 

judges ii removable. This already applies in 

Roniania and Poland. In Georgia, all judges are 

appointed to renewable 10-year terms, which 

was the practice in Russia between 1989 and 

1992. In many cases, judges appointed to higher 

courts are subject to definite terms, as is the ease 

vi th the Romanian Supreme Court. and the 
Polish. Russian, and Ukrainian  Constitutional 

Courts. 

Judges in most of the countries are subject to 

criminal prosecution. \v ith minor limitations. 

The Supreme Judicial Council can lift the 

criminal immunity enjoyed by Bulgarian judges 

ii the council is sat is fled that there is sufficient 

evidence of set ious. deliberate offense. 

(Bulgaria report) in an effort to crack down on 

corruption, the Ukraine Parliament amended the 

Law on the Status of Judges in fall 1999, 

renioving barriers to the prosecution of judges 

for criminal acts. (Russia report) 

itt most r' ' tt- n rni.',trnr . ''on-' 	doc!pI'na 

is administered by the judicial coilne!. or in 

Russia and Ukraine by the judicial qualification 

commissions. The proceedings can usually be 

initiated by the MOJ or a president of  court. 
Especially in Roniania, critics target the 

dominant role of the executive branch in the 

process. The I-ugh Council of Magistrates, one 

third of whose members are prosecutors. 

conducts disciplinary hearings upon the proposal 

of the MOJ and administers disciplinary 

sanctions to judges. In contrast, prosecutors are 

sit bj ect only to hierarchical discipline within the 

proeuracy. (Romania report) The procedure in 

Bit Igari a is similar in that non-cri at ma I 

disciplinary hearings are also administeted by 

tie judicial council, where disciplinary action 

was recent iv taken against a judge who had 

failed to write a single decision in two years. 

Bulgani.a report) 

r 
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In Slovakia, disciplinary hearings are initiated 
by the presidents of the courts and conducted by 
panels of judges appointed by the presidents of 
the courts. A disciplinary panel can propose 
removing a judge because of an intentional 
crime or "serious failure," subject to the 
approval of Parliament. But relying on judges to 
discipline their colleagues has proved 
problematic. For example, in one recent incident 
in which a notoriously corrupt Slovak judge was 
arrested and later convicted of bribing a Czech 
judge in a transnational case, the majority of his 
colleagues signcd a "social guarantee" submitted 
in the Czech criminal proceeding, attestng to 
the corrupt judge's good reputation. (Slovakia 
report) Undoubtedly, it would have proved 
fruitless to rely on the president of the relevant 
court to convene a disciplinary panel in this 
case. He was present at the same restaurant (in 
the Czech Republic) where the bribe negotiation 
had been recorded, although he sat at a distance 
and was not convicted in the Czech criminal 
proceeding. This is an especially flagrant 
example—known in concrete detail only 
because of the unusual circumstances leading a 
Czech judge to cooperate in the criminal 
prosecution—but critics argue that it exemplifies 
a pervasive practice. (Slovakia report) 

The proposed Slovak reform package would 
shift authority to approve a judges removal 
from parliament to the president of the republic, 
the elected officer perceived as least beholden to 
partisan politics. It would also shift the selection 
of disciplinary panel members to the High 
Council of Justice, which the new reforms are to 
create. 

Georgia is also taking steps to re form its system, 
having recently established a new disciplinary 
procedure in a law adopted in February 2000. 
According to this procedure, the Council of 
Justice—the governing body for the judiciary—
initiates disciplinary proceedings based on 
citizen complaints, as well as proposals by court 
presidents and the Council of Justice itself. 

Although only four out of twelve members of 
the Council of Justice are necessarily judges, 
disciplinary sanctions may he appealed to the 
Conference of Judges, a wholly self-governing 
body ofjudges. Providing a mechanism for 
citizens to address complaints directly to the 
Council of Justice is a particularly innovative 
reform. 

a. 	The problem of corruption 

Corruption is widespread in the societies of 
Eastern Europe and can certainly be found in the 
judiciary as well. According to the Anti-
corruption Action Plan of Coalition 2000, an 
NGO in Bulgaria, '[The Bulgarian judicial 
branch] receives a low mark on trust both from 
the public at large and from other state 
institutions. It is popularly believed to be slow, 
inefficient, and corrupt." (Bulgaria report) 
According to Jan Hrubala, "Some people [in 
Slovakia] think that if you or your attorney dont 
have any friend at the court, you cannot will the 
case." Although corruption may be less 
pervasive among judges than among prosecutors 
and investigators (Bulgaria report), a recent 
opinion poll found that members of the judiciary 
and the health profession were the most corrupt 
elements of Slovak society. (Slovakia report) 
According to former prosecutor Monica 
Macovei. corruption in the Romanian judiciary 
is notorious as well, but appears to be especially 
prevalent among the lower courts because there 
is little opportunity in the Romanian appeals 
process to contest the facts that were established 
in there. As a restilt, a corrupt outcome at the 
first instance based on falsified facts is unlikely 
to be over-turned on appeal. (Romania report) 

Yet, Ewa Letowska argues that public perception 
of corruption is exaggerated with respect to 
judges, except 'Perhaps regarding a narrow 
subset of cases concerning commercial matters 
of substantial monetary value. She claims that 
corrupt clerks and dishonest lawyers have an 
equal interest in promoting the idea that judges 
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are corrupt. (Poland report) This appears 

plausible since there is little opportunity for 
individuals to bribe a judge directly; in most 

cases, lawyers are likely to be intermediaries. 

There are also substantial opportunities (and 

sometimes a requirement) for individuals and 

lawyers to bribe clerks for the purpose of 

calendaring and file access. Indeed, among the 

most pervasive areas of corruption in Poland are 

matters where only court clerks—not judges 

are involved, such as registration of companies 

or land. (Poland report) 

Corruption has a negative impact on judicial 

independence in two, contradictory ways. First, 

a climate olcorruption creates a multitude of 

channels for improper influence on judicial 

decision-making. At the same time. disciplinary 

niechan i snis intended to curb corruption can be 

potentially misused for political purposes. 

I,. 	Efforts to reth,cejueIicia/ co/-rap/ion 

A number of efforts have been made to minimize 

corruption among judges. By far the most often 

voiced suggestion has been to increase judicial 

salaries; indeed, fighting corruption has been a 

pine ipal justi'ication br substantial salary 

increases throughout the region, although Russia 

and Ukraine may be exceptions. As previously 

discussed, the salary increases have helped 

enhance the attractiveness of a judgeship, and 

they have perhaps iedUCCd the plausibility of 

self-serving justifications for corrupt behavior, 

although there is little solid evidence as to 

whether the raises have been effective in 

actually curbing corruption. The reform is based 

on the premise that many ludges accept bribes 

because they cannot afford to maintain a decent 

standard of living; it may well be the case: 

however, that judges continue to accept bribes in 

order to improve their standard oil king even 

once their basic needs are satisfied 

In Georgia. salaries have been incresed and a 

new procedure for ensuring the selection of 

competent judges based on objective criteria has 

been adopted (as discussed above). As part of  

comprehensive reform meant, in part_ to weed 

out judicial corruption, the Council of Justice 

has also adopted a code of judicial conduct, 

which is not legally binding, but is subject to 

disciplinary responsibility. As mentioned 

previously, Georgia adopted a law on 

disciplinary responsibility in February 2000, 

providing a procedure for citizens to make 

complaints about the ethical conduct of j udges. 

including corrupt practices, directly to the 

Council of Justice. 

In some states, such as Ru loaria and Slovakia. 

non-governmental judicial associations have 

adopted voluntary codes ofjudicial conduct, 

which have received a great deal of support from 

USAID though ABA CEELI. A new code, to 

include the establishment of a disciplinary 

commission, is currently being drafted in 

Bulgaria. (Bulgaria report) A draft judicial ethics 

code is also pending in Ukraine's parliament. 

If Slovakia is representative, judges are divided 

ove- the need for ethical codes. Some feel that 

the drafting of an ethical code is an important 

step toward improving the unsatisfactory state of 

judicial ethics. Others feel there is no need for a 

special code ofjudicia] ethics since the general, 

informal ethical norms in society also apply to 

them. Still others think that existing procedural 

guarantees and la' are sufficient. Yet others 

regard the mere discussion of judicial ethics as 

inherently threatening to their effectiveness as 

judges, apparently favoring the corruption 

endemic to the status quo. (Slovakia report) 

Some voices in the region, such as Coalition 

2000 in Bulgaria, have called for the more 

progressive step of establishing an independent 

commission to investigate corruption. Yet, the 

creation of the National Council for Action 

against Corruption and Organized C rine in 

Romania in 1997 and the creation of special 

agencies within the Romanian General 

ti.  
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7> 
Prosecutor's Office and the General Police 

Inspectorate in 1998 are perceived to have had 

little effect. (Romania report) 

There have been criminal prosecutions of judges 

in the region for corruption. although the 

number appears to be quite low. In June 2000, 

the Romanian MOJ requested the investigation 

and prosecution of six judges, and the general 

prosecutor approved initiation of three of them. 

In 1999.21 judges and prosecutors in total were 

investigated, resulting in the prosecution of four 

judges and two prosecutors. (Roniania report) 

Meanwhile, in Bulgaria, roughly six 

investigators and prosecutors have been 

prosecuted, but no judges. (Bulgaria report) 

Lastly, although there have not been any 

prosecutions for corruption to date, Ukraine 

adopted a law in 1999 lifting the criminal 

immunity of judges in order to fight corruption. 

Even before legal professionals begin their 

careers, corruption's effects can already he felt. 

Universities throughout the region too often 

thrive on corrupt practices (e.g., accepting bribes 

for admissions and grade, and other forms of 

influence peddling)—a phenomenon that 

receives scant attention by donors One critical 

way to fight the persistent culture of corruption 

is to address it at this stage—where it can 

permanently affect future lawyers and judges 

during the formative years of their professional 

values. Clinical legal education programs call 

provide a strong counterweight to complacency 

toward corruption in higher legal education. 

7. 	Assignment of Cases 

The predominant practice in Eastern Europe is 

for court presidents to have sole discretion in 

assigning cases to the judges on their court. This 

tends to affect judges' impartiality in a number 

of important ways: providing avenues for 

corruption: providing greater opportunities for 

executive interference; and reinforcing the ethic 

of strong hierarchical control. As a result, 

executive authorities interested in influencing 

political cases as well as individuals seeking 

pecuniary advantage may efficiently achieve 

their intended results on an on-going basis by 

establishing  in formal relationships with relevant 

court presidents. A cooperative court president 

has the unrestricted authority to assign any 

particular case to a politically compliant or 

corrupt judge. Indeed in Bulgaria, high profile, 

political cases are often retained by the president 

of the court to be decided himself or assigned to 

the vice president.Bulgaria report) 

In Poland, court presidents use  random method 

to assign cases, but the system is not well 

known, resulting in significant public suspicion 

about corruption in the assignment process. 

(Poland report) Meanwhile, in Slovakia, there is 

110 systematic method for assigning cases, 

although some court presidents do use random 

methods. ilowever. several court presidents in 

Slovakia have assigned cases involving highly 

politicized prosecutions for defamation of state 

officials repeatedly to the same judges, raising 

suspicions about independence. (Slovakia 

repor() 

& 	Baiieuzrv Issues 

a. 	Lnder-fu,idiuzg 

The judiciary in Eastern Europe is chronically 

underfunded. In Poland. one of the more 

prosperous countries studied, only about two 

thirds of the amount requested by court 

presidents is actually provided in the budget. 

Moreover. the financial fortunes of the judiciary 

vary to some degree with the political winds. In 

Bulgaria, where prior judicial reforms appear to 

be coming under increased political pressure. the 

2000 budget for the judiciary declined by 27 

percent compared to 1999, \vhtle funds for most 

governmental departments stayed the same or 

increased. (Bulgaria report) The chronic 

shortfall in funding for Bulgarian courts. which 

covers important court administration expenses 

such as heating, equipment, and support staff, is 
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generally made up From court lees, although this 

creates strong disincentives for appointing 

expert witnesses or counsel for indigent 

defendants, since they are also paid out of court 

Fees. (Bulgaria report) 

The comments of Jan tlrubala are 

representative. "Judges often work in 

substandard offices, poorly and inadequately 

equipped, in dilapidated buildings with falling 

plaster, and do not have adequate access to 

professional literature....Certain courts are 

almost unable to function because of staffing 

problems." (Slovakia report) According to a 

study of Polish courts undertaken by the 

Helsinki Foundation for Human Rights, a 

Warsaw-based NGO. only 36 percent ofjudges 

have their own offices, with the remainder 

sharing space with up to six others; 60 percent 

ofjudges have no computer: 38 percent share a 
computer with at least a dozen others; 50 

percent of courts have no library; and an 

additional 20 percent have libraries identified as 

inadequate. [L. Bojarski and J. Swaton, 

AIonnonizg r the Material ('o;uliI/ous of 

Disn/cl Courts. (\Vaisaw: I lelsinki FoLifidatiLal 

for Human Rights 1999), on file \vi t]i author, 

hereinafter "Bojarski and Swatoif'j. One of the 

most significant problems in infrastructure is the 

lack of qualified secretarial assistance. Judges 

throughout the region spend an extremely large 

portion of their time on clerical matters. which 

interferes with the general efficiency of the 

courts and prevents judges from spending 

adequate time to ensure the quality of their 

decision-making. 

b. 	Judicial discretion over It tic/gets 

Equally important as the amount of financial 

resources available to the judiciary is the degree 

of control over formulating the budget and 

spending it. In Russia and Ukraine. control of 

the judiciary through financial levers, cspecia Iv 

at the local level, is much more pronounced than 

in the other counties. In Russia, funds allocated 

to courts in the state budget have often failed to 

materialize. As a result, Russian courts have 

looked to local governments, and sometimes 

private sources, to Jill the gaps, yielding 

opportunities for the exercise of inappropriate 

influence. (Solomon and Foglesong, pp.  37-39) 

A similar situation exists in Ukraine. In a 1999 

newspaper article. Vitaliy Boyko, the president 

of the Supreme Court of Ukraine, wrote: 

Miserable financial conditions 
from the state budget compel chief 
judges of the courts and other 
judges to search for additional 
sources" of financing both from 

the budgets of local governments 
and from outside sponsors. The 
courts seek help for such basics as 
electricity, heating, telephones, the 
repair of buildings, etc. And when 
disputes arise between citizens and 
local bodies of power—the 
dissatisfied party understandably 
will have doubts about the 
impartiality of the court and the 
legality of the final court decision, 
the public will have these doubts 
even if the court's decision is true 
and based on good law. (I-laths 
Lfkrainy, November 24, 1999) 

A drift law to reform the U kra nan ud icial 

system would create the State Court 

Administration under the auspices of the 

Congress of J udges to administer the judicial 

budget; however, the law has met with political 

deadlock. (Russia report) A similar initiative in 

Russia, to lay budgetary and administrative 

authority over the courts in a judicial department 

of the Supreme Court is part of the moderate 

reform agenda. (Solomon and Foglesong) 

In many of the countries in the region, the 

ministry ofjustice controls the budget for the 

courts. providing opportunities for inappropriate 

external control of the jud iciarv. In I lungary. 

however, a 1997 judicial reform created the 
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National Council of Justice as the supreme 
representative of the judicial power and also 
vested it with responsibility for drafting and 
supervising the portion of the state budget 
concerning court administration. The council—
two thirds comprised ofjudges—submits a 
budget for court administration each year to the 
government. The government may make 
adjustments, but when it presents the state 
budget to parliament, it must indicate clearly the 
council's original proposal and give reasons for 
any deviation. (Hungary repot it 

In Bulgaria. the Supreme Judicial Council 
prepares and controls the budget. which is 
submitted to the parliament by the Council of 
Ministers (i.e., the cabinet). Additionally, the 
Justice Ministry can make reasoned proposals 
and objections. (Bulgaria report) 

In Georgia, control over the budget for court 
administration resides in the Logistics 
Department of the Supreme Court. First, a draft 
budget is prepared with the input of court 
presidents and then presented to the Council of 
Justice for approval. Once approved, the 
president submits it to Parliament together with 
the overall state budget. The housing of the 
Logistics Department in the Supreme Court has 
been criticized for distorting the relationship 
between the Supreme Court and lower courts. As 
a result, the entire department likely will he 
transfened to either the Council of Justice 
(elected or appointed by the judiciary, the 
president. and the parliament in equal thirds) or 
the Conference of Judges (a self-governing 
entity elected from among judges). (Georgia 
report) 

In Poland, while the MOJ controls the budget 
for most of the ordinary courts, the Supreme 
Court, Supreme A'dtninistrativc Court, and the 
Constitutional Tribunal each directly propose 
their own budgets to the Ministry of Finance and 
Purl iament, bypassing the MW. This change 
resulted from a 1997 campaign for the autonomy 

of court administration, which was otherwise 
unsuccessful. (Poland report) Likewise, in 
Slovakia, only the Constitutional Court has 
control over its own budget. and the current 
judicial reform package would extend similar 
budgetary control only to the Supreme Court. 

The greatest consequence for judicial 
independence probably conies from control over 
benefits that directly impact judges' lives, such 
as housing. Privileges such as housing were a 
commonly-used instrument of social control 
during the communist period. In Romania, 
Russia. and Ukraine, housing and other benefits 
are still subject to the whims of local 
government. In addition, executive authorities in 
many countries may unduly influence the courts 
by exerting control over matters that directly 
impact working conditions, such as court 
maintenance and the hiring of assistant. 

9. 	Training 

Many observers believe that Eastern European 
judges have insufficient knowledge and 
inadequate training to carry out their duties 
effectively and with confidence. Many judges 
retain old habits that interfere \vitll the 
development of an independent judiciary. such 
as social conformity or expecting directives 
from above. Additionally, they often have 
difficulty reasoning from the higher principles 
that are contained in constitutions and 
international treaties, and they are largely 
unaware of basic ethical concepts and how to 
apply them in practice. In Poland, for example, 
judges did not think it improper for a judge's 
Spouse to be a bankruptcy trustee in the same 
district in which thejudge worked, resulting in 
the National Council of the Judiciary passing a 
resolution to that effect. (Poland report) 

There are various options For improving the 
training that Eastern European and Eurasian 
judges receive. One expert has suggested that 
Ukrainian judges would benefit greatly from 
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more exposure to Western colleagues, whether 

through informal training or otherwise. (Russia 

report) That may indeed be an important element 

in building judges' self-esteem and confidence, 

and elevating the status of judges, as well as 

providing the moral support of an international 

peer group. 

A number of countries in the region, such as 

Bulgaria and Georgia, have established judicial 

training centers. These centers perform a 

necessary function by educating judges in 

substantive areas of the law that are undergoing 

rapid change in Eastern Eu rope. How-ever, the 
extent to which such training can influence the 

kind of behavior and attitudes that impede 

fundamentally judicial independence is less 

clear. Such initiatives can probably have the 

greatest impact on judicial independence when 

they focus on ethical training or on applying the 

constitution or international human rights 

treaties within domestic law. Training in ethics 

can help buttress efforts to reduce corruption. 

The application of constitutional and 

international human rights principles can 

provide a counterweight to cxccutive demands 

for legal interpretations favoring excessive 

governmental discretion. Genetally, with tespect 

to these areas, an undergraduate law degree does 

not provide sufficient knowledge and training. 

In Romania, the National Institute of 

Magistrates, modeled after the French Erode de 
Siagisirat ore, was established in the earl' 1990s 

with the strong support of USAID through ABA 

CEELI. Participation was voluntary, and it 

suffered from lack of interest by judges: it had 

viivally ceased to exist by 1996 when its 

founder became minister of justice. Revived 

shortly thereafter, its fortunes have been 

reversed, with a Justice Ministry decision ;n 

early 2000 requiring that candidates for 

judgeships complete a nine-month training at the 

institute. As mentioned prey iouslc at the time of 

writing, there were 4,000 applications for 120 

spaces. Georgia intends In follow a similar path, 

transforming its judicial training center into a 

School for Magistrates. which vill administet a 

na nclatorv ira in ing program for j ud Ic ia I 

candidates. Based on a belie I that the most 

effective teachers for judges are their senior 

colleagues, Georgia also intends to conduct a 

training-of-trainers program forjudges. (Georgia 
I eport) 

In the long run. however. the most effective %\ ay  

to improve judges' capacity for independence is 

to reform university-level legal eduction. The 

highly theoretical and didactic style of leaching-
law 

eaching
law in the region does little to develop the legal 

reasoning and critical thinking abilities of 

judges. Moreover, the most critical stage in the 

development of a lawyer's orjudge's 

professional values is during and immediately 

following university education. Law schools 

need to teach ethics to future legal professionals, 

but ethics is most effectively taught on the basis 

of concrete examples drawn from real world 

experience. Clinical legal education—in which 

students provide legal services to 

underrepresented clients under the close 
.;tipervs 01 of  
professors—ffers the advantage of injecting the 

facts and circumstances of actual cases from the 

real world into law school teaching. Within 

clinical  programs. -el I-trained teachers not only-
improve students practical skills and reasoning-
abilities, 

easoning

abilities, but they can also help produce ethical 

lawyers andjudges. 

A number of donors have been instrumental in 

he I ping to launch  a clinical  legal education 

movement in Europe and Eurasia. The Soros 

network of Ibundations has been especially 

active, currently supporting clinical programs at 

more than 60 universities throughout the region. 

Each clinical program typically includes several 

sections, or classes, on topics ranging from 

criminal and civil law to political asylum. not-

for-profit law, and domestic violence. Soros 

support ranges from approximately $1 5,000 to 

530000 per 'ear, with an a\eiage of 40 to 50 
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students participating in each program per year. 

The students—many of whom will begin a 

judicial career directly alter graduation—

undergo what is likely to be the most 

transformative experience they have in law 

school, at a cost that roughly amounts to a 

modest $500 per student. 

JO. 	Extent of Judicial Review 

In general, judicial review supports the 

judiciary's independence because it empowers 

courts to critically assess executive and 

legislative -action on the basis of constitutional 

or international human rights principles. The 

legal systems in Eastern Europe have widely 

adopted judicial review of legislation, and to a 

lesser extent, of executive regulations and 

actions. Each of the countries studied here has 

established a constitutional court, generally 

following the French and German models. Their 

competence varies considerably. The Hungarian 

Constitutional Court can invalidate any law, 

based on complaints made by any individual 

about that laws confliction with the 

constitution. or upon its own initiative. Other 

constitutional courts engage in judicial review 

only upon a complaint lodged by the president 

or prime minister, by a portion of the parliament. 

or by the ordinary courts. 

Additionally, some countries, such as Poland, 

have provided mechanisms for extensive review 

of administrative decisions through a supreme 

administrative court. Review of administrative 

decisions and actions is also provided by the 

institution of the ombudsman, which was 

especially well received in Poland, but has been 

established in many other countries in the region 

as well. Hungary has established several subject-

specific ombudsmen, known as commissioners, 

including a cominissionci for data protection 

and freedom of in Formation who, among other 

things, takes action on complaints regarding 

refusals by the state administration to provide 

information. 

International law provides an additional level of 

judicial review. Most, if not all, of the countries 

in the region are nionist systems, in which 

international human rights treaties are self-

executing and do not require implementing-

legislation. 

mplementing

legislation. Moreover, many of the constitutions 

explicitly recognize international human rights 

treaties as part of the domestic law of the 

country and further give priority to the treaties 

in cases of conflict with other laws. (See, eg, the 

Romanian Constitution, articles II and 20). 

Lastly, the European Court of Human Rights in 

Strasbourg provides ultimate judicial review for 

matters falling within the scope of the European 

Convention on Human Rights and Fundamental 

Freedoms. 

Judicial review has a particularly direct bearing 

on the independence of the judiciary in Poland. 

Articles 178 and 179 of the 1997 Constitution 

contains concrete guarantees for judicial 

independence. Article 179 guarantees 

irremovability, and Article 178 provides that 

(1) Judges. within the exercise of their 

office, shall he independent and subject 

only to the Constitution and statutes. 

(2) Judges shall be provided with 

appropriate conditions for work and 

granted remuneration consistent with the 

dignity of their office and the scope of 

their duties. 

(3) Ajudge shall not belong to a political 

party, a trade union or perform public 

activities incompatible with the 

principles of independence of the courts 

and judges. (Polish Constitution, 

Adopted by National Assembly on 2 

April 1997, confirmed by Referendum 

in October 1997.) 

Furthermore, the Constitutional Tribunal has 

competence to decide whether these conditions 

are met in practice, upon request of the National 

Council of the judiciary. Indeed, independence 
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of the judiciary has been the subject of several 

Constitutional Tribunal decisions in Poland. A 

1993 decision attacked the Act on the Structure 

of the Law Courts, objecting to the excessively 

intrusive role of the Justice Ministry in 

apoointing and dismissing court presidents as 

well as the vagueness of disqualification criteria 

and the lack of procedural guarantees or 

involvement of disciplinary courts. A 1994 

decision stressed that financial security of 

Judges is an important factor in strengthening 

judicial independence. (Poland report) 

H. 	Procedural Trauspurcnci' and 

Public Access to the Judicial 

Process 

Greater transparency is critical for securing 

judicial independence in Eastern Europe. 

Transparency is an effective means for creating 

accountability without reinforcing opportunities 

for executive interference from outside the 

judiciary or strong hierarchical control within 

the judiciary. Moreover. transr'rencv fosters 

greater public confidence in the judiciary, setting 

Up a virtuous circle of po3i \e remirci nent. 

Severnl oithe reforms described earlier have 

included measures to improve transparency. For 

example., the newly established judicial 

qualification examination in Georgia is a model 

of how transparency in the selection of judges 

can ensure fairness and build public confidence 

n the judiciary. In other countries, vacant 

judicial posts have been advertised, and 

individual candidacies have been publicized. 

Where random methods of assigning cases arc 

used. such as in Poland, greater transparency 

regarding case assignments might help improve 

public perceptions about corruption and fairness 

in thejudicial system. 

One area that is particularly problematic 

involves the practice surrounding the publishing 

of the written justifications for judicial decisions 

and even the final decisions themselves. In 

Ukraine, for example, both judgments and 

transcripts of proceedings are written by hand, 

and they are available only to the litigating 

parties. Indeed, the 1992 Law on the Status of 

Judges requires the "confidentiality of the 

udicial decision-making process." It also 

protects the "secrecy of court decisions and 

prohibition to disseminate them" and further 

states, "[A] judge is not required to give any 

explanations concerning the essence of cases he 

or she has considered or is considering now, as 

well as to make them available for anybody to 

view, except in cases and in order envisaged by 

the law." [Law of Ukraine on the Status of 

Judges (Zokon Ukrainy, Pro Sw/its Su&fn'). arts. 

II, 12. Verkhovna Rada Decree no. 2863-12, 

December 15, 1992; flu/os Ukruiny. February 

10, 1991 p.3: amended February 2, 1993, as 

translated in Russia report.] 

Other countries are somewhat more transparent 

regarding judicial decision-making. In Bulgaria. 

for example, judicial decisions are not 

confidential, but only excerpts of some opinions 

are published in the official bulletin. In 

Sioakia, 	rd ten opinions ac eqtiirecl in cver\' 

case, but when published, the names of the 

judges are omitted. 

In Poland, published opinions include the 

tidges' names. Fv'n 	 Pc 

Constitutional Tribunal and the Administrative 

Division (hut not the Civil and Criminal 

Divisions) of the Supreme Court is published, as 

well as some courts of appeals opinions. 

Dissenting opinions are not published, although 

the names of dissenting judges are included. 

One Slovak expert has asserted that published 

opinions at higher instances and for the most 

significant cases are important and. furthermore. 

that judges should be obligated to explain why 

their outcomes differs from those of other ridges 

in similar eases. Yet, judges tend not to justify 

their decisions, even if (lie' appear to contradict 

a Supreme Court ruling intended to harmonize 

the law. (Slovakia report 

'I? 
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Unlike high court decisions, regional and district 

court opinions are not published. Written 

judgments are issued in Polish courts of first 

instance only when one of the parties announces 

the intention of appealing or when there is a 

dissent. Generally, no reasoning is recorded in 

writing, and it would likely not be feasible given 

backlogs. (Poland report) This is supported by 

Jan 1-Irubala's observation that the Slovak 

requirement that opinions be written in even 

minor cases is a primary cause for huge 

backlogs in the Slovak courts. (Slovakia report) 

According to Ewa Letowska, Polish courts of 

appeals do not assess the reasoning of lower 

courts. They operate deductivehc and, since the 

common assumption is that there is only one 

way to interpret the law, appeals court judges 

would consider the first instance judge to have 

been correct or incorrect. (Poland report) 

12. 	Civil Sock'ty—Supporters and 

Watchdogs 

a. 	Nan-governmental judicial associations 

One helpful civil society-based approach to 

fostering an independent judiciary is the creation 

of voluntary, membership-led, non-governmental 

judicial associations. USAID has supported the 

creation of such associations through the 

activities of ABA CEELI, and strong non-

governmental judicial associations already exist 

in Bulgaria, Georgia, Poland, and Slovakia. 

There are also a large number of professional 

associations that includejudges as well as other 

legal professionals. Yet, in Russia and Ukraine. 

the interests of] udges arc represented by 

corporate bodies that are not voluntary and do 

not have independent legal personalities. 

Slovak jtidges established one of the region's 

first judicial associations, with the support of 

CEELI. and it has been a brave voice for 

independence of the judiciary during times when 

Slovak politics have been dominated by anti-

democratic forces. (Slovakia report)Ajudicial  

association was founded in Bulgaria in 1997, 

again with assistance from CEELI, and its 

activities have included adopting a voluntary 

judicial code of conduct, establishing ajudicial 

training center, and submitting amicus-style 

briefs to the Constitutional Court regarding 

cases interpreting independence ofthejudiciaiy 

and the code of criminal procedure. (Bulgaria 

report) In Poland, the voluntary association of 

judges. Just lila, cooperates with media by freely 

providing information through interviews and 

press conferences, educatesjudges, and builds 

public awareness of problems of the judiciary. 

For example. Justitia took a public stand in 1998 

when the under-secretary of the MOJ stated that 

"judges are to execute acts, not to criticize 

them." (Poland report) The resulting public 

debate largely strengthened awareness of the 

potential menaces to independence of the 

judiciary. 

I,. 	Other external actors 

Judicial associations can function as advocates 

for an independent judiciary especially by 

educating the public about judicial issues. This 

can he accomplished partly through the media, 

which play an especially important role as 

liaison between the judiciary and the public-

With Georgia's newjudicial qualification 

examination discussed earlier, the media brought 

the details of the process to the attention of the 

public, which ultimately helped cultivate public 

support for the judiciary. The media can also 

compensate for deficiencies in official 

transparency, such as Slovakia. where the media 

sometimes publish the names ofjudges who are 

not cited in the officially  pub! ished opinions. 

(Slovakia report) Investigative joianalism can 

also be extremely effective—especially in 

curbing corruption—although an important 

obstacle lo this strategy is the \videspread 

availability and use of criminal sanctions for 

defamation of state officials. The resulting suits 

have generally ended with acquittal in Poland 

(Poland report), but they frequently result in 
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criminal penalties in some of the other countries, 

such as Romania. (Romania report) 

Moreover, the media must he veIl-cducated in 

order to ensure that their covet-age of issues 

concerning judicial independence is used 

constructively to bring about reform, rather than 

merely promoting populist rhetoric about the 

courts being responsible for rising criminality. In 

educating the media, however, there are a 

number of obstacles. Journalists lack knowledge 

and understanding of the law and do not appear 

to be interested in acquiring it. Furthermore, 

J udges are unprepared to work with the media 

and seem unwilling to assist the media in 

presenting judicial information objectively-  and 

truthfully. (Slovakia report) 

to some extent private attorneys can also hold 

judges accountable when judicial independence 

is threatened by corruption or inappropriate 

procedures, although they themselves tend to 

have a vested interest in maintaining the lack of 

transparency and informal practices that foster 

corruption. Human rights advocates note that 

their presence in a courtroom appears to have a 

mitigating effect on judges vlm might otherwise 

bow to eeeutive pressure. NGOs could enhance 

that effect by gathering examples of both bad 

and good practices and disseminating them to 

the public. Moreover. NGOs can play an 

important role in both holding courts 

accountable and advocating on behalf of the 

judiciary. The court monitoring project of the 

Helsinki Foundation for I-lu man Rights. the 

results of which were described earlier, is a good 

example. (See Bojarski and Swaton) 

13. 	Genera/ Recoin zize,; i/al wn.c 

From a comparative assessment of reforms in 

the area of independence of the judiciary 

undertaken in Europe and Eurasia as well as an 

analysis olcontinuing problems, a number of 

general recommendations can be made. 

a. 	Less traveling, more learning' 

In some countries, such as Ukraine, it is 

important for judges to have more exposure to 

western colleagues in order to provide moral 

support and improve self-esteem, which are 

necessary for independence. However, training 

should probably be more focused on areas that 

are directly- relavant, including constitutional 

law and reasoning, international law, court 

managemcnt, and ethics, in order to ensure that 

the training correlates with improved 

independence. Ideally, judges should be trained 

by more seniorjudges, and training-of-trainers 

programs should therefore he supported. 

h. 	.-Iddres.ciig rejonn franz //ic hcltoizz up 

Top-down institutional reform is subject to 

inconsistent progress and long delays due to 

political blockages. As a result, a significant 

portion of foreign donor assistance to support 

institutional reform bears only meager results. 

More donor assistance should be devoted to civil 

soc ietv actors, who have clearer and stronger 

politic-il 'vill.  Donors can sti nnn  rt the 

development of court watchdog groups and 

programs and their efforts to increase the 

effectiveness ofjudicial associations. NGOs that 

rely on litigation strategies to achieve their 

social objectives should also be supported as a 

means of building pressure for reform. In 

general, donors Should usc their funding to 

support the institutional reform objectives of 

civil society actors. 

C. 	Fcc-using on small-scale in.s'riiz,fl anal 
)tfOl'/iIS 

A'complementary donor strategy. as another 

alteritative to a comprehensive top-down 

institutional reform, would1 he to support small-

scale institutional reforms devoted to enhancing 

transparency—thus facilitating the activity of 

court \vatchdog groups and programs and 

improving public confidence in the judicimN.  
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Examples include the development of explicit, 
publicly disseminated objective standards for the 
appointment and promotion of judges; increased 
publication and distribution of Judicial opinions; 
greater transparency with respect to case 
assignments, calendaring, and filing practices: 
and an annually updated register of magistrates' 
income and property. Strategies as simple as 
providing modern equipment for transcribing 
court proceedings can have a major impact. 

d. 	Informed. educated media 

Media can play both a constructive and a 
destructive role in the effort to improve judicial 
independence. Investigative journalists can help 
uncover corruption and other improper 
influences on judicial decision-making. At the 
same time, media can contribute to an erosion of 
public confidence by perpetuating stereotypes of 
an ineffectual judiciary. Foreign donors can have 
an impact on the role of the media by ensuring 
they are properly trained in coverage of legal 
matters and sensitized to the importance of 
Judicial independence. 	- 

counterweight to the self-interested and corrupt 
behavior that is too frequently the norm in 
university life. 

Reforming legal education 

Supporting the reform of university-level legal 
education will be the strongest guarantee of an 
independent judic ian' in the long term. Training 
opportunities that occur later in life are no 
substitute for a solid educational foundation 
acquired during formal legal studies. In 
particular, law graduates should be better trained 
in legal reasoning and critical thinking skills. 
More developed clinical legal education 
programs hold the promise of enhancing the 
effectiveness of current teaching methods as 
well as introducing important ethical dimensions 
of legal practice into the classroom. 

1 'gluing corr/fnhIo;l 

A key strategy for fighting corruption would be 
ta streamline the administration of courts, 
especially at the local level. Long delays. lack of 
tiansparency, and disorganized tiling systems 
provide enormous opportunities for corruption. 
At the same time, encouraging the development 
of disciplinary boards 'which adjudicate citizen 
complaints about unethical behavior combined 
with encouraging a few prosecutions or 
disciplinary decisions of high level judges could 
have a tangible effect on curbing corruption. 
Finally, in order to help reduce the overall 
culture of corruption. it is important to address 
the conupt ion often end cmi e to the legal 
educational system itself, where it easily infects 
the values of future legal professionals. The 
creation of clinical legal education programs and 
other public interest projects can provide a 
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C. 	Judicial Independence in France 

by Louis Aucoin 

1. 	Introduction 

The civil la' system is one of France's great 

legacies. As Napoleon stated, "My true glory is 
not that I have won 40 battles; Waterloo will 

blow away the memory ot' those victories. What

nothing can blow away what will live eternally. 

is my civil codC' Accordingly, France's 
experience with judicial independence—the 

history of the institutions created to strengthen 

independence, efforts to balance independence 

and accountability, recent reforms. and ctirrent 
debates—is likely to be of interest to reformers 

in countries following some variant of the civil 

code tradition. The legacy is likely to be 

relevant, even where vast differences exist 

between the economic situation and social, 

political, and philosophical traditions of France 

and other countries of interest. 

This is so for a few reasons. First, the mistrust of 

judges, prevalent in France, is likely to be found 

in most civil law countries. many of which have 

inherited the French tradition. Second, France 

has established the Conseil Sztpérieur c/c la 
A lagistrature (CSM) as the principal institution 

charged with oversight ofjudicial independence, 

and many civil law countries have established 
judicial councils for this purpose.- ,  

In France, the mistrust of judges is so great that 
the constitution does not ex Lit accord the .i tid i cia rv the 
stat us of a separate branch of go cern men Instead, the 
consutut ion retèrs to a judicial "anthoritv[ which is clearly 
Subordinate  to tire executive and is sti biect to its oversi gin - 
[here is. nevenheicss. recognition of the necessity for 
guaranteeing the judiciary's independence. 'l'o this cud. 
A 'ti ci e 61 of the constitution ch ones the president of tile 
rep ii hi ic wi Lii the respon sib iii ty of I ci hg the guarantor of 
Judicial independence. and Article 65 prov ides lot the 
creation Of  specialized institution, called tile CSM. 1(1 

assist the president i II pro vi ding til at gttaran tee. All 
coo lit ri CS (If the world tit at lii low the French trad it in it have 
such an i 1151 ittition. 

Although France has adopted relatively few 

reforms concerning judicial independence it has 
debated the issues extensively; the debates 

themselves have had a beneficial effect in 

holding the judiciary and the MOJ up to greater 
public scrutiny and in educating the public about 

the competing values. Moreover, the various 

reforms that have been debated may well be 
appropriate for other countries.-'-' A major 
explanation of the French resistance to reform 

and modernization of its judicial system is the 

consciousness within France of the influence, at 
least historically, of its system throughout the 

civil law countries of the world. Innovative and 

effective proposals may not receive the 
resistance outside of France where the factor of 

cultural pride has much less significance? 

Currently, in France, there is a widespread, 

popular frustration with the level of corruption 

in the French system. Scandals have involved 
complicity on the part of individuals in 

government in a host of affairs including, inter 
a/ia, insider trading and other less than arms-

length transactions. There has been a great deal 

of press and scandal around the issue of illegal 

funding of political parties, implying widespread 

partisan corruption, again involving government 

France has bectlIfl C Ii LII Ill LI is for lengthy st LI dy 
of sweeping, comprehensive. proposed reibrins of its 
judicial svsle in. oh i ci frequent lv neil etates lorge tempests 
of debate. p tt h Ii ci t and discussion  with tininirnal results in 
the long term. ('lvii code reforms have been discussed since 
1945.   bit( S IIl ill cant reiorm e tb rts h a"e only been 
success RI I in It i'es areas such as oat ion all), ibm i lv I a". 
property la'. or bin-ethics. ihe Mt )J coilltnissillned a 
coniprchensivc stud' of' reform of its Code of Criminal 
l'roeedtire and Criminal Chide in the eariv 191) Cs  resuiting 
in tile lamous Delnias-Marty report. w hicit recommended 
soee ii ng c brllls. 0111) the most rtid i own tar' of wh i cii 
Nk ere adopted agait 1st SI gum Ii call I opposi Li on. 

For instance, in the earls 1990s. the Dclii as- 
NI art eolllin I 55 I LI Ii. 	IT  CII IN as ap1101 toed by the an it ster LI I 
- Islicc, prepared a eom prell ens iv e report rec o mm ending 
II Li nieroas sweep in g i-c to ohs. Al tit LI it,,  It oily a very few Lii 

tile report s recollhthic it d 9 i on s "-crc adopted, it has 
roP I,k ed wide studs a it (I eve II re us 011 1 oilier cmiii tries 
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complicity. The judiciary has been criticized for 
its failure to successfully bring alleged 
perpetrators of these scams to justice. It has been 
widely suggested that the reason for the judicial 
failure is the indirect political influence that 
political parties stilt have over the judiciary in 
spite of reforms instituted in the latter half of the 
20th century in an attempt to insulate the 
judiciary from just that. 

This latter perception has led to comprehensive 
proposals for reform ofthejudiciaiy, begun 
tinder the auspices of President Jacques Chirac 
in 1997 and which have been championed by the 
former minister ofjustice, Elizabeth Guigou and 
her successor, Marylise Lebranchu. 9  

This article will examine the history of the 
various refinements of the institutions charged 
with assuring judicial independence, including a 
detailed analysis of the reforms currently 
proposed and a description of the outcome of 
those efforts. It will also describe the judicial 
career established in France so as to provide a 
sense of how these two elements contribute 
generally to judicial independence. The article 
will conclude with a recommendation section in 
which certain of the reforms in France, chosen 
from those which have been adopted and those 
which have been proposed. will be analyzed for 
their potential application in other systems.""  

vlar>Iise [.ehranchti replaced Elizabeth (itiigou 
as miii ister of justice on October tS. 2000. 

° Ihis is perhaps the appropriate tincture at 
%011C11 10 Point 0111 that ad nib' strati e judges of the Cou tic it 
of State t ( unveil ci Lice) are considered to be part of the 
adni it st i-at jot' and are educated at the Ecu/c .Vuiio;tct/c c/c 

I A i/ut it us/cu/jo;, Cunseq tt enttv. none of the Tales rem id tie 
the orditiarv udiciary. ctisetissed its this report 
inccii,ovcthil/ié. tile ten tire, ethics. discipline. etc.) apply to 

them. 

2. 	Institutional Guarwilees of 
Judicial Independence 

The first step in France to create some 
institutional guarantee ofjudicial independence 
was taken in 1883. In that year, Parliament 
granted jurisdiction to a special chamber of the 
Court of Cassation (France's supreme court) to 
sit in judgment of other members olthe 
judiciary in disciplinary proceedings. The 
special chamber consisted of all of the members 
of the Court of Cassation sitting in plenary 
session, and this special chamber was referred to 
as the CSM. This measure was designed to 
insure that members of the judiciary, as opposed 
to the executive, would pass judgment on 
members of the judiciary in disciplinary matters. 

It should be noted that the French judiciary 
includes ''sitting judges" and "standing-judges," 
(magistrats assis/magistrats debout) the latter 
category referring to prosecutors. In common 
law countries, by contrast, prosecutors are not 
considered to be pad of the judiciary. The 
authority in matters of discipline granted to the 
CSM in its embryonic form in 1883 related only 
to discipline of sitting judges. The nomination 
and discipline of the standing judges were left 
entirely to the minister ofjustice. The MOJ was 
to retain this exclusive authority through 1993. 

In 1946,   the new constitution required the 
president to share the power to appoint members 
of the CSM with Parliament and granted it a 
significant role in the appointment ofjudges. 
The CS?vl instituted by that constitution was 
composed of 14 members, which included the 
president, the minister ofjustice, six members 
appointed by a two-thirds majority of the 
National Assembly (they could not be members 
of that body), two members chosen by the 
president from the legal profession who were 
neither members of parliament or of the 
judiciary, and twojudges (one standing, one 
sitting) selected from within the ranks of the 
judiciary to serve for six years. 
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The Constitution of 1958, which established 
France's Fifth Republic, restored some of the 
president's involvement in the work of the 
council. Article 64 clearly established the 
president as the guarantor of judicial 
independence and reaffirmed the concept of 
"marnm'cthih'e" (See the discussion of the 
judicial career, below.) Apparently, the drafters 
Of that constitution felt that the role assigned to 
the C SM in both the discipline and nomination 
of the judiciary was glifficient to prevent 
inappropriate executive influence over the 
judiciary Power to appoint CSM members, 
which the president shared with Parliament 
under the Constitution of 1946, was granted 
exclusively to the president, under Article 65. 
According to an enabling law, six of the CSM's 
nine members had to be judges, chosen from a 
list established by the bureau of the Court of 
Cassation. Another member had to be chosen 
from the Council of State (France's highest 
administrative court), and two other members 
were to be chosen from outside of the judiciary. 

In addition, since 1958, the council has a 
significant role in the appointment of the j ticlges 
of the Court of Cassation and of the C  iefj udges 
of the Court of Appeal. The council proposes 
candidates for those posts. who are then 
appointed by the president. While technically 
the president could refuse to appoint a candidate 
proposed, this scenario remains more theoretical 
than real since the president will always in these 
cases be limited to appointing a candidate 
proposed by the council. Prior to 1993, all the 
remaining judicial appointments were made in 
accordance with a procedure whereby the 
minister of j tistice would propose the 
appointment, and the CSM had the authority to 
give non-binding advice with respect to this 
appointment. 

[he first constitutional reference to 
uuo,iovcjhi/ile is tbund iq the Constitution of Sit. Article 
58. More recently_ it was mentioned in the Constitution itt 
JO-IC'. \rticle 84. 

An amendment adopted in 1993 widened and 
reinforced the council's jurisdiction, enlarged its 
membership. and, for the first time, granted it an 
advisory role in both the nomination and 
discipline of the stand ing judges. In addition, it 
required the president to share his power to 
appoint the council niembers with Parliament. 
According to the amendment introduced in 
1993, the council now proposes not only the 
appointments to the Court of Cassation and the 
ehiefjudges of the Court of Appeal but also the 
appointments of the ch iefj udges to the 
SF11) twa/a de gram/c insUmce, the latter being 
France's major trial courts. Thus, all of these 
judges are nominated by the president based on 
the proposal of the council. In addition, the 
council's role was strengthened in this area in 
that its advice on review of the nominations by 
the minister ofjustice of the lower sitting judges 
became binding. 

In addition, since the 1993 amendment to Article 
65, the council includes 

'I lie presideiit 

the in in i ster o fj ust ice 

Three prominent citizens who are 
neither judges nor members of 
Parliament, nominated by the president 
Of the republic, the president of the 
National Assembly, and the president of 
the Senate. respectively 

• One judge from the Council of State, 
who is to elected by the general 
assembly of the Council of State 

• Five standing judges (prosecutors) 

• Five sitting judges 

The council is comprised of two separate 
sections--one with competence forjudges. and 
one for public prosecutors. The section with 
competence for judges includes only one 
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prosecutor, and the section with competence for 

prosecutors includes only one judge. 

The I 0 judges and prosecutors are selected from 

within the judiciary itself in accordance with an 

enabling law, which was adopted in 1994- The 

law provides that these members are elected by 

their colleagues according to a complex 

procedure?2  

Thus, as a result of the 1993 amendment, the 

executive's role in the appointment of all of the 

most important posts within the j udiciary has 

been severciy curtailed, and the minister of 

justice's role with respect to the remaining 

appointments has been subjected to an important 

control by the CSM. In addition, the 1993 

amendment requires the president to share his 

power to appoint members of the CSM with the 

presidents of the National Assembly and Senate. 

Moreover, the Law on the Status of the 

Magistracy (Staira tie it: Magisirainre) 

establishes a further limitation on executive 

power. It provides for a particular composition 

of the CSM when it sits as a disciplinary body 

over sittingjudges. It requires the president of 

the republic and the minister of justice to recuse 

themselves. In addition, Article 65 provides that 

these proceeding should be presided over by the 

chief justice of the Court of Cassation. Under 

the terms of that law, the power to initiate 

disciplinary proceedings belongs to the minister 

of justice. as well as, since a 2001 refonn, to the 

chiefjudges of Courts of Appeal and of superior 

appeal tribunals. 

There is no doubt that the reforms of' 1993 were 

ground-breakiAg. They are evidence of France's 

preoccupation in the modern era with improving 

The procedure is set out in the Law on the 
CSM of February 5. 1994 (1..91- lot) Articles 14).  

the independence of its judiciary?' There are 

several factors which contribute to this 

preoccupation. One factor is clearly the 

increased power of the judges associations,34  

which have increasingly and vociferously 

insisted on judicial independence. 1-lowever. in 

the view of Antoine Garapon, a former judge 

and leader in this movenient. the increasing 

power of the media, (he phenomenon of 

co/jubilation, and the influence of the European 

Union have all played a role as well.3'The media 

in France, as in many other countries of the 

western world, has increasingly exposed the 

perceived injustices of French society and 

focused unprecedented attention on them. 

France is in its third period of cohabitation. and 

this has lead to vastly heightened scrutiny of all 

executive actions by executive officers from 

opposing political parties. It is, thus, much 

harder to keep executive attempts to influence 

judicial affairs away from the watchful eye of 

the political opposition. Finally, France's 

membership in the European Union and in the 

Council of Enrope—through the influence of 

their respective courts, the European Court of 

Justice, and the European Court of I-Iuman 

Rights—has affected its judiciary and judicial 

"While this report will confine itself to a 
discussion of the proposed reforms relating to judicial 
independence, the proposals also included niaior reforms of 
criminal procedure. lhesc proposals were being presented 
in the form of amendments to existing laws. The package 
thus included a proposed constitutional amendment dealing 
exclusively with Judicial independence and six aniendmnents 
to statutes which covered both subjects. 

° For the purposes of this study the notion of 
judges association" is defined broadly to rater to 

organizations trained by judges to. inter utia. represent 
their interests. promote their professional training, and 
protect their j tid ie at independence. Such organizations 
include unions. 

Cc! ,cthieutioi i is the lerni the French use lb 
the situation where the president shares executive power 
with a prime ininsler unit eat,nict troni I tie opposins 
political party. Ib is phen otii en tin ore in red for Ili c hi rst t I tile 
in 1986 
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independence. French lawyers and judges have 

been exposed to different, more reverent, 

attitudes toward the judiciary, paving the way 

for greater openness to judicial independence. 

Consequently, it is not entirely surprising to 

observe that, even subsequent to the 1993 

reforms, France was still not satisfied with the 

status of the independence of its judiciary . So 
intense was the controversy on this issue that 

Chirac appointed a commission in 1997 to study 

additional reforms to improve judicial 

independence. As a result of this inquiry, a 

whole new series of laws and yet another 

constitutional amendment were proposed and 

scheduled for a final vote in January 2000. 

These proposals included three major areas of 

reform. First, the proposals. had they been 

adopted, would have expanded the composition 

of the CSM to include an additional seven 

members, all of whom were to be chosen from 

outside of thejiidiciat-y and the other political 

branches. The council would have retained its 

10 members of the judiciary (five sitting judges 

and five standing j ii dges), and the composition 

would have been increased to 23, including the 

president and the minister of justice. 

Second, in addition to increasing the number of 

members external to the judiciary. the 

Icgislature, and the executive from three to 10, 

he proposed amendment made provisions about 

those 10 members—twe were to be appointed by 

the president of the republic; two by the 

president of the National Assembly: two by the 

president of the Senate: and four by the vice 

president of the Council of State, the chief 

ustiee of the Court of Cassation. and the chief 

justice of the Court of Accounts, acting together. 

Third, the amendment provided a significant 

increase in the CSM's authority with respect to 

both the appointment and discipline of the 

standing judges. 

However, on the eve of the vote on the 
constitutional anlcndnicnL n hicli was scheduled 

for January 24. 2000, the debate concerning 

these reforms had become very politicized and 

unfortunately very partisan. The president, who 

was convinced that the reforms would need 

broad support beyond partisan considerations, 

postponed the vote and the reform was 

temporarily abandoned. 

Nevertheless, authorities consider that the 

formulation of these proposals and the debate 

surrounding them have had a profound influence 

on the political climate as it relates to judicial 

independence. The public is now more informed 

and attuned to this issue than ever before, and 

judges are benefiting from a newfound respect 

for their independence in French society. 

Moreover, the power of the judges associations, 

which had always been behind the proposed 

reforms, has become part of the political 

landscape in France. 

Thus, the evolution of the CSM and the factors 

promoting that evolution, which have been 

described in this section, together with the 

evolution of the oversight of the judicial 

profession, described in the next section. operate 

together to (letinc the status of the independence 

of the judiciary in contemporary France. 

The Judicial Career 

In addition to the law dealing with the function, 

composition, and role of the CSN'I. there is also a 

considerable body of law in France relating to 

thejudicial career, and much of that law seeks to 

protect judicial independence. Article 64 of the 

constitution provides for the protection of the 

independence ol'judges in the exercise of their 

profession through the principle of 

ina;not'abthte. According to this principle. 

judges are protected against political actions of 

renìoval and can only be removed following 

disciplinary proceedings or following l'orinal 

proceedings in which they are determined to be 

unfit mentally or physica ly. This is a principle 

w Ii ieh is found in many other legal systems of 
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the world. The protection provided by the 
principle is reinforced in France by the fact that 
judges arc appointed for lift and, therefore, do 
not need to cultivate the support of any political 
or other force in order to assure their tenure. In 
addition, the Law on the Status of the 
Magistracy, which implements these 
constitutional provisions, supplements the 
protection by providing that nojudge can be 
transferred or even promoted without his or her 
consent. This protection recognizes that even 
transfers which amount to a promotion can be 
motivated by political reactions to judicial 
decisions. Judges, therefore, are not required to 
submit to the kind of political manipulation that 
could underlie such action. 

The law contains detailed rules concerning 
conflict of interest forjudges. According to 
these rules, judges cannot serve in a jurisdiction 
where their spouse is either a senator or 
representative of the National Assembly. They 
must reside in the jurisdiction where they serve. 
They are not allowed to hold regional office, nor 
can they sit in a jurisdiction where they have 
held office or practiced law,  in the last five years. 
(The prohibition is only three years where they 
have served as a member of the European 
Parliament.) When judges decide to undertake a 
private activity inconsistent with these rules. 
they must leave the bench and inform the 
minister ofjustice of their activities. This 
obligation to in form the MW of their pri 'atc 
activities continues for five years after they have 
left the bench. 

Judges can sometimes obtain dispensation from 
these prohibitions if they obtain the permission 
of the chief judge of their jurisdictid.n, who must 
make a determination that the activity in 
question will not compromise either the dignity 
ofthejudgé or his or her indepeddence. They 
are allowed under the same conditions to teach 
in areas within their competence. They can 
engage in scientific, literary. or artistic 
endeavors without encountering any conflict of 

interest. Also, once they have served at least 
four years on the, bench, they are authorized to 
take a kind of -leave of absence (the status is 
referred to as "delachement' ) and accept 
appointment within the executive branch of 
government. After having opted for that status, 
they must seek reentry into the judiciary if they 
want to serve as ajudge again. 

Otherwise, they have a non-derogable duty to 
refrain from participating in any political 
activity which could be seen as compromising 
the reserve and objectivity which is essential to 
their role, nor can they demonstrate any hostility 
to the democratic and republican form of 
government guaranteed by the constitution. The 
statute also contains a general prohibition 
against any conduct which can be deemed to 
contrary to the honor and probity which is 
required of judges or which could be seen as 
bringing discredit to thejudiciary. In addition, 
they are duty bound to maintain the secrecy of 
their deliberations and are strictly forbidden 
from violating this strict rule of confidentiality. 

Judges are also forbidden by these ethical rules 
from engaging in any activity which would 
hinder the functioning of the judiciary. This 
general prohibition raises the question of their 
right to strike and to unionize. With respect to 
the right to strike, authorities are in 
disagreement. It would appear to violate the 
express terms of tile statute, but at the same 
time, the right to strike is a constitutional 
guarantee in the French system. For this reason, 
the question remains undecided. However, no 
one has challenged the right ofjudges to form 
professional associations, and, in fact, judges 
associations have been one of the main forces 
behind recent reforms designed to enhance 
guarantees of judicial independence. In addition, 
of course, freedom of association is also a 
constitutional guarantee in the French system. 

The MOJ can initiate disciplinary proceeding 
against any judge for any violation of these 
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rules. The disciplinary proceedings are 

conducted by the CSM, and they can lead to 

disciplinary sanctions that can range from a 

simple reprimand recorded in a judge's file to 

removal from the bench along with the 

withholding of retirement benefits. 

Whi!ejudgcs are, on the one hand, prohibited 

from eneacing in activities considered to be 

incompatible with their role, they are, on the 

other hand, immune from prosecution on the 

basis of any of their professional activities. They 

can nevertheless he prosecuted for oficnses 

which they might commit in their private 

capacity. The state must generally provide them 

with protection against threats or attacks and 

mist compensate them with .a state pension in 

any situation where they are injured as a result 

of the exercise of their role. 	- 

Candidates can come to the judicial profession 

through different routes. They all must have the 

equivalent of four years of higher education 

beyond the baccalaz,réaI. The majority ofjudges 

are recruited on the basis of national competitive 
examinations, which determine their right to 

entcc into a three-year program of study at the 
Ecu/c Na/jonah' de /a ?vIagislra/ure (National 

Magistrates' School). The curriculum includes a 

period of apprenticeship that requires the 

candidate to perform and be evaluated in each of 

the typical judicial settings—trial judge, 

investigating judge. appellate judge, etc. The 

apprenticeship in the courts is supervised and 

evaluated by the faculty at the school. Upon 

completion of this educational program, a jury 

determines whether a candidate for the judiciary 

is qualified for service in that profession. A list 

ofcãndidates so qualified is maintained by the 

MOJ. Candidates are then eligible for 

appointment by the CSM as described in the 

previous section. (Decisions of ineligibility upon 

completion of study are rare.) The reeru itnien I 
through this route is governed by Chapter II, 

Section I of the Law of the Status of the 

?vlagist racy. 

However. Section II of Chapter II sets out the 

conditions for recruitment of judges based upon 

professional experience. Candidates recruited 

through this route must he at least 35 years of 

age and have at least seven years of experience 

that is considered to be relevant. (For example, 

those who have worked as eotul clerks for this 
period oltinie are expressly eligible.) As part of 

the legal reforms proposed for vote earlier this 

year, the minister ofjustice had proposed to 

amend the law so as to enlarge the class of those 

who would be eligible for recruitment through 

this route. The law has not as yet come before 

Parliament, and it is not likely that it will be 

presented at any time in the near future. (See the 

discussion in the previous section.) Candidates 

selected through this route must participate in a 

probationary training period of indeterminate 

length, which is supervised by the magistrates' 

school. 

In addition, the law also provides that judges can 

be recruited from academia and front the Ecu/c 
\ra,j000/e tIc /Administration for a non-

renewable period of five years. In that case, 

these candidates decide to take a live-year break 

from their other career (those who conic from 

the Ecu/c Nationale tic' / Adminis/ra/ioi, would 

be otherwise destined for a career in the 

executive branch). Their status is also referred to 

as 'r/étc,cIicu;cnt /nc/iciaire," and their 
candidacies - are also supervised by a promotion 

committee whose role is described below. Those 

who come to the judiciary through this route 

must undergo six months of practical training. 

again supervised by the magistrates' school. The 

school provides continuing legal education for 

all judges throughout their career. regard less of 

how they were originally recruited. 

The statute also provides a procedure for the 

evaluation of judges after the)- have been 

appointed to the bench. All judges are evaluated 

every two years by the chief judge of the Court 

of Appeals of their jurisdiction. The results of 

the evaluation must he communicated to them. 
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and they have the right to contest them. Fifes are 

kept on all of the judges by the MOJ. The entire 

judicial corps votes in secret ballot to create an 

electoral college composed of members from 

within their ranks, and the electoral college, ill 

turn, selects the members of the promotion 

committee. Where ajudge challenges the 
evaluation, the promotion committee conducts 

an investigation and writes a report to the file. 

Judges are given free access to their files, and it 

s illegal for the file to contain references to 

•their religious, political, or union affiliations. In 

the exercise of their functions, the CSM and the 

promotion committee also have access, for 

disciplinary and promotion purposes, to the 

individual files ofjudges. Based upon this 

review of the judge's performance. the 

promotion committee compiles lists of judges 

who are eligible for promotion. Promotions of 

Judges, whose names are on the list, are decided 

annually by the minister ofjustice and the 

promotion committee acting in concert. 

In addition, quite apart from the disciplinary, 

evaluation, and proniotion procedures discussed 

above, there exists the Judicial Inspection 
Service, which operates out of the MOJ. 

Members of this service inspect the functioning 

of the courts throughout France in order to 

insure that they are operating efficiently and in 

accordance with established standards. Members 

of this service, the chiefjudges of each 

jurisdiction and the chief prosecutors are 

empowered under Article 44 of the Law on the 

Status of the Magistracv to issue informal 

reprimands against individual judges without 

these reprimands leading to any sort of formal 

disciplinary proceeding. It is significant to note, 

however, that the director of the Judicial 

Inspection Service is a member of the promotion 

committee, so his or her knowledge ofajudge's 

performance can he a factor in promotion 

considerations. 

Finally, in connection with promotion, it should 

at least be mentioned that, since prosecutors ate 

considered to be part of the judiciary. standing 

judges (prosecutors) can be assigned to posts as 
sitting judges and vice versa. 

4. 	Recommendations 

This section will review those aspects of the 

reforms discussed for their potential as models 

for the enhancement ofjudicial independence 

elsewhere. Potential reforms of those 

institutional guarantees of judicial independence 

relating to judicial councils will he discussed 

separately from those relating to the judicial 

career. 

a. 	Judicial councils 

The evolution of the refinements relating to the 

role, authority, and composition of the CSM in 

France reveals a concern with two potential evils 

with nefarious consequences for judicial 
independence. On the one hand, reforms have 

attempted to address the dangers of excessive 

executive influence over the appointment and 

discipline of judges. On the other hand, they 

have addressed the potential conflict of interest 

which can arise when the discipline and 

appointment of members of the judiciary are 

overseen by a CSM whose composition is 

dominated by members exclusively from within 

its ranks. 

These relhrms of the CSM suggest 

recommendations for reformers elsewhere. First, 

in order to reduce the opportunity for all 

inappropriate political influence over the 

judiciary, the power to appoint members of 

judicial councils should be shared by all three 

branches of government. Secondly, the judicial 

councils should retain the lion's share of the 

appointment power for all of the most important 

judicial posts, and the role of the executive in 

this process should be secondary. 

In addition, a few miscellaneous observations, 

relating to the reform of the CSM. bear mention. 

A 
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It is interesting to note that the proposed reforms 

would have required that the power to appoint 

members of the council he shared with the chief 

judge of the Court of Accounts. Traditionally, 

the power of appointment of members of 

independent institutions is shared by the chief 

judges of the State Council, the Court of 

Cassation, and the Court olAccounts. It should 

also be noted that the enabling law serves to 

limit inappropriate executive influence not only 

over the appointment of judges, but also over 

their discipline. It provides that, when the CSM 

acts as a disciplinary body, the minister of 

justice and the president of the republic must 

recuse themselves. This removes an opportunity 

for disciplining to be influenced by a desire to 

punish ajudge for lack of political loyalty. For 

this reason, this institutional measure is also to 

be recommended, especially in those countries 

which follow the French tradition. 

However, as noted above, the French have 

become concerned not only with inappropriate 

executive influence over the nomination and 

discipline of judges. They have also become 

concerned with the inappropriate influences 

which might result from the dominance of 

members of the judiciary on the CSM. Had it 

been adopted, it would have addressed the issue 

of judicial dominance on the CSM by providing 

a majority of non-magistrates. It would also 

have served to reduce the opportunity for any 

inappropriate political in [Thence coming from 

the other branches as well. Moreover, since it 

required that the external members be chosen 

from outside of the executive, legislative, and 

judicial branches, it is clear that it would have 

provided for a significant involvement of civil 

society on the council. This latter feature, in 

particular, recommends itself as a potential 

model for a few reasons. First of all, it clearly 
addresses the concerns relating to judicial 

dominance, and secondly.it provides for an 

indirect way in which the judiciary can be held 

accountable to the society at large without 

affecting decisional independence. 

ix 	Judicial career 

The constitutional protection of ina,norahililé, 
taken together with life tenure and the 

requirement of consent even for promotions, are 

all features that recommend themselves for 

adoption elsewhere. Apart from these 
recommendations, which are derived from this 

i niporta nt constitutional guarantee, the following 

subjects, addressed by the Law on the Status of 

the Magistracy in France, suggest further 

recommendations for inclusion in similar 

tatutes in other civil law countries: 

Ethical rules. The overarching goals to be 

achieved in the establishment of a disciplinary 

code are relevant to any system, but the specifics 

of their implementation can end up being quite 

country specific. The Law,  on the Status of the 

Magistracy is the place where they should be 

found, and the provisions relating to this subject 

in France do attempt to ensure that judges will 

remain independent from any inappropriate 

personal, financial, and political influences. 

These should be the overarching goals to be 

achieved in any system. 

The French law addresses one problem unique 

to that system but which may nevertheless be 

relevant in some other countries, namely the 

accumulation of several posts of professional 

responsibility in the public or private sector. fo 

avoid tile conflicts "hi cli can arise in this 

connection, the rides are quite specific in 

prohibiting judges from taking on almost any 

professional responsibility outside of the 

judiciary including work in the privale sector. 

l-lowever. an  exception is made for educational 

activities and research related thereto. This 

exception is desirable in that judges ouglitto be 

encouraged to participate particularly in the 

education of their colleagues. Consequently, this 

exception is one which should be recommended 

in other systems as well. 	 - 

'I lie provision of the law that.-rants disciplining 

authorities wide discretion in determining 
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whether ajudge has engaged in conduct which 

could be deemed as inhibiting the proper 

Functioning of the judiciary could easily be 

subject to the criticism of overbreadth. 

Countries wanting to achieve the same goal 

might consider narrowing the focus of such 

provisions to include reference to specific 

behavior which would have the nefarious effect 

to be avoided. At a minimum, these provisions 

should specifically address the question of the 

judges' right to unionize and to strike, which is 

an issue not addressed in the French statute. 

The right to unionize is of even greater 

importance than the right to strike since it is 

clear that the judges associations in France and 

elsewhere have been one of the preeminent 

Forces behind judicial reform generally and 

behind reform relating to judicial independence 

in particular. In fact, the development ofjudges 

associations, in addition to being sanctioned by 

the law, should be encouraged by donor 

countries since it is clear that they have had a 

very positive effect in the countries where they 
have been allowed to exist. 

The right to strike is admittedly more 

problematic and will, to a certain extent, be 

country-specific since there are differences with 

respect to the importance and even the existence 

of the right. Some French authorities have 

suggested that the right should he specifically 

provided for by  statute that would also assure 

the continued functioning of the essential 

elements of the judicial system. This approach 

could be recommended in other countries where 

it is feasible. 

Recruitment. Some of the civil law coUntries 

which have followed the French model have 

adopted a system that allows only for internal 
recruitment of judges. Judges are reriii1ed 

exclusively on the basis of competitive 

examinations and completion of certain 

educational requirements. Such a.system 

operates generally to prohibit the recruitment of 

those who have distinguished themselves in 

legal practice and serves to construct a judiciary 

composed essentially of career bureaucrats. 

France has modified its system so that judges 

can now be recruited in both ways, although the 

majority ofjudges are still recruited on the basis 

of competitive exams and education at the Ecu/c 

Na/juno/c de la Magis Ira/tire. 

One of the statutory amendments proposed as 

part of the recent reforms discussed above 

would have widened the possibility of 

recruitment through the alternate route. The 

Hterature dealing with these methods of 

recruitment suggests that such a reform is 

desirable. The influx of professionals who have 

distinguished themselves in practice is one 

method of addressing the problem of ineffective 

and inefficient tenured bureauciats—a problem 

which arises frequently as a result of 

recruitment through the traditional method. 

This observation would suggest that countries 

desiring to strengthen the independence, 

competence, and efficiency oftheirjudges 

would do well to create two or three routes of 

judicial recruitment. allowing for both internal 

and external recruitment. 

Education. The appropriate educational 

requirement for judges in a given system is vet 

another issue which is quite country-specific 

and depends largely on the resources available. 

In France, judges who are recruited through the 

traditional method discussed in the previous 

section must complete three years of education 

at a specialized magistrates' school. This kind of 

specialized judicial education has its 

advantages, particularly in civil law countries 

where the specialization of the judiciary is 

common. It ensures that the new members of the 

judiciary come to their posts with both the 

requisite substantive and practical knowledge. 

The problem is that such an educational 

program is expensive and resource intensive. so  

that many countries will not he able to afford it. 
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However, it may be worthwhile to consider 
abridged versions of the French model that are 
within the means of the country. The clinical/ 
practical segment of the magistrates' school is 
one which recommends itself in particular since 
it provides the opportunity for recruitment of 
judges who have been professionally trained to 
practice their profession in accordance with the 
highest standards of practice. 

At the very least, some form of continuing legal 
education forjudges should be maintained. This 
education should be centered either at a 
magistrates' school as in France or in some 
judicial center wherejudges can be required to 
update their knowledge of the law so as to 
reduce the opportunity for decisions that can 
easily he challenged on appeal. This feature 
admittedly addresses the issue ofjudicial 
accountability more than it does.the issue of 
judicial independence, but training in ethics as 
part of any version of these educational 
programs could serve to address the issue of 
judicial independence as well; 

promotion. Perhaps the most important features 
in the French system relating to promotion are 
the existence of a promotion or advancement 
committee and the official list for advancements. 
These features appear to be effective ways of 
keeping the promotion procedures impartial. 
They could certainly serve as models for 
consideration elsewhere. Another related feature 
of the French system which can and does serve 
as a model in certain other countries is the 
Judicial  Inspect ion Service. This unit primarily 
serves the role of making judges accountable in 
their work, but, since the head of the Judicial 
Inspection Service is a member of the promotion 
committee, knowledge gained in the 
perfrniance of the role of this service also plays 
a role in promotion considerations. This is a 
feature which could also serve as a model as a 
method of insuring both impartiality and 
accountability in promotion decisions. 

There is an issue in connection with these 
recommendations that must also betaken into 
consideration. In France. the Judicial Inspection 
Service operates out of the MOJ, even though it 
is not under its direct control. While this does 
nit seem to pose a problem in the context of 
France, this arrangement could create an 
opportunity for excessive executive interference 
in the affairs of the j ud ie i iry in developing 
countries where traditions and institutions are 
not so entrenched. Such interference could, in 
turn, compromisejudicial independence. One 
suggestion as a remedy to this problem would be 
to make the Judicial Inspection Service 
answerable to the judicial council. 
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D. 	Judicial Independence in Italy 

A Critical Overview in a (Non- 

systematic) Corn parts tive 

36  Perspective 

kv Giuseppe Di Federico 

1. 	I,itrodiicliuii 

For those interested in judicial reform with a 

special concern forjudicial independence, the 

Italian case might be of interest for the following 

reasons: 

Among the civil law countries with a 

consolidated democratic system. Italy is 

certainly the one wherej udicial 

independence has acquired the highest 

recognition both in terms of the 

amplitude of the law provisions 

formally intended for its protection and 

in terms of the way in which those 

provisions have been interpreted. 

The Italian case shows that when the 

value ofj nclicial independence is 

pursued as an end in itself at the 

expense of other important values (e.g., 

accountability and guarantees of 
professional competency) a series of 

negative consequences ensues. In 

particular, Italy's experience shows that 

the very provisions intended to protect 

judicial independence, when carried too 

far may turn out to be self-defeating, 

i.e., detrimental to judicial 

independence. 

Italy is the only democratic country 

where public prosecutors enjoy the same 

guarantees of independence as j udges. 

In the following pages. I shall briefly describe 

how judicial independence is protected in the 

area ofjudicial personnel management (from 

recruitment to retirement). Special reference will 

be made to the structure and policies of the 

Consiglio Superio;r dc/la Meg/st rat nra (the 

Higher Council of the Magistracy, hereafter 

CSM). In particular, I shall briefly indicate how 

decisions are taken concerning some of the 

issues that bear crucial relevance for the 

protection of judicial independence (e.g., 

recruitment, career, extra-judicial activities, 

discipline, and salaries). Finally, 1 shall deal 

briefly with some relevant features of the role of 

the MGI. 

This article will address only the "ordinary 

judicial system," comprising around 92 percent 

of all Italian career magistrates. Ordinary justice 

in Italy deals with all criminal cases and the 

great majority of civil cases. In any case, the 

career magistrates of the other judicial systems 

(i.e., administrative courts and courts of 

accounts) do enjoy guarantees of independence 

similar to those of the magistrates of the courts 

of ordinary justice." The Constitutional Court, 

composed of 15 members, operates within a 

hilly autonomous, self-regulating structure 

11 
This paper is based upon enipiri cal research 

conducted over the past 35 'ears h the author, niaialv with 
hind ne of Lite National Research Council Of I Ut k 

Bibliographical re rences have been kept to a in  ni our ni, 
almost cxci n si vel v limited to the I tcrature in Lug! i sh. Most 
01 the research resu I IS used i it this w i t i no arc pub h s lied in 
Italian and can be found in the sch site: 
as waa.irsig.ho.cnr.it. 

"There are, however. two aspects of the 
adin in i strati ye ust ice svstena that have to be taken into 
account in assessing its independence. The tirst is that a 
minor' tv oft he i ud ges of the higher court ( Consigho dir  

5'/aro) are appointed by the executive the second is that the 
ndgcs of one (11- 111C sections of the Consiglio di Starr) do 
not perlbrm odicial fractions ions teinporari I). but save instead 
the official task of advising the executive on legal matters. 
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separate from the ordinary and administrative 

courts.33  

Two caveats for the reader: 

a) The term "magistrate" has a different 

meaning in different countries. In Italy 

as well as in France, it is used to include 

both judges and public prosecutors. In 

both countries they are jointly recruited 

and can move from one position to the 

other even recurrently in the course of 

their careers.'°  

b) When in this article I maintain that, on 

the basis of our research data, one 

aspect of the working of the judicial 

system derives from or is induced by 
another, I do not mean that there is a 

simple cause-effect relation between the 

two. What I mean is that our research 

data show that one of the two aspects 

(or changes introduced in that aspect) is 

certainly a major factor influencing the 

occurrence or characteristics of the 

"Their fen ', of office is nine years: five nenibers 
are appointed by the nresideni of the rep tihl ic, five are 
elected by the magistrates of the higher courts and five are 
±-ctcd b'. Parliament with a qualified n,ort>. 	his 

related to the full independence Of the judges of the 
Constitutional Court  ia' e been recently id '-an ced in mo 
res pee is: (a) 'vi Ili reference to their sy si ciii of up po jut tue nt. 
and in part Cu I a r Wit It tespect to the poo cis oft tie president 
()]'the rep Lord ic (w hose term of nll'ice is Se' Cii 'cars) to 
appoint  i a toll au Ion otm one third nf t lie - ii does: and (b) 
because immediately alter leavitig the Constitutional Court 
judges often undertake a political career in the ranks of one 
of the political parties or are appointed as ministers or 
heads of important public agencies- Proposals for re thrni 
have been recently a'Jvanced: they would prohibit for a 
number  oh yea is after the termination a fj u does - Sci- ice 
their eleettoti to legislative assemblies or appnininient in 
Public agencies. 

31 In the United Kingdom and the United State> 
the term 'magistrate'' is used instead, to ittdicate ont> 
judges hnving specific functions. In Spain it is used to 
indicate a speciflc lee) of lie career (it judges 

other. For most of the relations 
described hereafter, I could suggest 

several other sources of influence—

internal or external to the judicial 

system. 

	

2. 	The Higher council oJthe 
iVJugistrucv 

In order to protect judicial independence. the 

Italian constitution, enacted in I 9d 8, provides 

that all decisions concerning judges and 

prosecutors from recruitment to retirement (e.g., 

promotions, transfers, discipline, and disability) 

be within the exclusive competence of a council 

composed prevalently of magistrates (i.e., judges 

and prosecutors) elected by their colleagttes. 

More specifically, it provides that two thirds of 

the members must be magistrates and that one 

third of the members be elected by Parliament 

among law professors and lawyers with 15 years 

of professional experience. It further provides - 

that the CSM be presided over by the president 

of the republic—defiiczo only a symbolic 

presidency—and include among its members the 

president of the Supreme Court of Cassation and 

the general prosecutor of cassation. The elected 

members of the judiciary are renewed in two 

every four years. At present there ate 33 

members of the CSM. 

The first CSM came into existence only in 1959 

1 I years after the constitution's enactment). 

Since then, its role has progressively expanded 

11w beyond that of managing judicial personnel. 

Its influence on the internal functioning of 

courts and prosecutor's off-ices is in many ways 

remarkable. The CSM has also acquired 

considerable influence on the decisions of the 

executive and legislative powers concerning all 

matters affecting the magistrates and the judicial 

system. The expansion olthe CSM's role 

beyond the formal boundaries provided by the 

constitution has at times generated conflicts with 

the other powers, including the president of the 

	

republic. 	 - 
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For reasons that will become clear, while 

considering the modifications in the career 

system, it is important to underline a specific 

aspect of the evolution of the CSM that concerns 

its composition. From 1959 to 1968 the higher 

ranks of the magistracy were greatly over-

represented and were elected only by their peers. 

From 1968 no higher ranking magistrate can be 

elected to the CSM without the electoral support 

of the lower ranking magistrates. It is worth 

noting that no other higher council of the 

magistracy of continental Europe (i.e., in France, 

Portugal, and Spain) has such a prevalence of 

members elected by the magistrates, not an 

electoral law that makes those members so 

prone to the corporate expectations of the lower 

ranks of the judiciary. (see.Table 1). 

3. 	Rc'cn,itnu.'nt 

As in other countries of Continental Europe, in 

Italy the recruitment of career magistrates takes 

place. usually once a year, on the basis of 

national competitive examinations opened to 

law graduates of "good moral standing". The 

recruitment model is basically the same as that 

adopted for the entrance in the higher ranks of 

national ministerial btireaticrac es.4° 

The CSM decides on the admission of the 

candidates to the competitions and appoints the 

examining commissions, which are presided 

over by a high ranking member of the judiciary, 

and are composed for the most part of 

magistrates and some university law professors. 

Previous professional experience is not required 

nor is it in any way evaluated in the process of 

selection. Applicants for the entrance 

examinations are selected on the basis of their 

general institutional knowledge of several 

'' CL Di Federico. The ! tal ian Judicial  P u lessi on 
and its Bureaucratic selling. i/ic Inc/ic/al Rev/eu, ii;e 

bun 	cii of Sea/its/i (lit vei's,uies, 076. 'p 10-55 

branches of the law as tested by written and oral 

exams. Our research data show that the exams 
are far From "measuring" accurately the actual 

knowledge of the candidates. In civil law 

countries of western Europe, the recruitment of 

judges through public competitions is 

considered to be the best way to guarantee a 

non-partisan selection and, by the same token, 

also-conducive to a better protection of judicial 

independence. In sonic of those countries, like 

Italy, it is the only system of recruitment of 

enreerjudges; in others, like France and Spain, it 

is largely prevalent (in France, for example, 

around 20 percent of the career magistrates is 

recruited from amongst the legal or paralegal 

professions). 

The great majority of the successful candidates 

enter the competition between the ages of 23 and 

27. In the last decades the number of applicants 

for the entrance examination in the magistracy 

has increased enormously. Recurrently there are 

more than 10,000 applicants, and more than 

5,000 of them actually show up for the written 

examinations. (The number of positions 

available are, on average, around 200 for each 

competition.) Our research data show that the 

increase in the number of candidates is due 

mainly to two causes: to the fact that salaries 

and career developments in the judiciary have 
become far more advantageous than those of the 

other sectors of public service: and due to the 

constant visibility given by the media to the role 

played by quite a few members of the judiciary 

in the last 35 years or so (mainly magistrates 

exercising investigative functions) in the "fight" 
against terrorism, organized crime, and 

corruption. Our data show that in the last 20 

years there has been a constant increase in the 

number of newly recruited magistrates who 

desire to be assigned to investigative functions. 

This model of selection—in Italy as well as in 

other continental European countries—is based 

on the assumption that the magistrates thus 

recruited will develop their professional 
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competence and will be culturally socialized 
within the judicial structure where they are 
expected to remain—and indeed usually 
remain—for the rest of their working lives, 
ascending a career ladder whose steps are based 
on evaluations which in various ways take into 
account seniority and merit. 

4. 	lull/u! Truiniu,ç' and 

Co nt/n fling Education 

The system of recruitment briefly described 
above bears implications  for initial training and 
continuing education, which are quite different  
and more complex than those of the systems 
where recruitment occurs among experienced 
lawyers and is intended to fill a specific vacancy 
in a specific court. Instead in Italy, as well as in 
other continental European countries, young law 
graduates without previous professionM 
experience are recruited to satisfy indistinctly 
the functional needs of the entire court system of 
the nation. Furthermore, in Italy as well as in 
France, they are also expected to satisfy the 
functional needs of prosecutors offices. In other 
words, newly appointed magistrates are 
expected to fill indiscriminately the several 
kinds of vacancies exsting at the ;rover levei of 
jurisdiction throughout the c01'ltrv: these are in 
fact quite different from one. another. In other 
words, these magistrates are expected to 
perform, dcpcnding on their assignment, a great 
variety ol'judicial functions that require rather 
different professional qual ificat ions and 
train i 1g. 

Thereafter, they may ask to he transferred from 
one court or prosecutor's office to another and, 
when promoted, be assigned to fill still different 
vacancies at the higher levels ofjurisdiction. 
The task of providing adequate institutions to 
insure not only an effective initial training and a 
satisfactory continuing education but also 
specific programs for those who are transferred 
to a different judicial function. becomes in such 
a system quite complex. In several European 

countries (such as France and Spain) specialized 
schools with a permanent staff have been 
created in the last decades, not yet in Italy. The 
nature and content of programs of initial training 
and continuing education are decided from time 
to time by the CSM. 

5. 	Career 

Let its now consider briefly the evolution of the 
career system. In Italy as in all the other 
countries of civil law tradition having a similar 
system of recruitment (France. Spain. Germany, 
Portugal, etc.), recurrent evaluations of 
professional performance of the magistrates arc 
provided for. They serve a variety of basic 
functions: first, to verify that the young 
magistrates have actually acquired the necessary 
professional competence, and thereafter to 
choose among them those that are most qualified 
to fill the vacancies at the higher levels of 
jurisdiction. Last but not least. they ensure that 
magistrates maintain their professional 
qualifications throughout their many years of 
service (usually 40-45) and until retirement 
compulsory retirement age is nOw 72). 

• 'ran i tiona I ly and until the mid-1960s. seven 
evaluations of rt ofessional performance were 
ihind along the career ladder, but only two of 
t 1cm NN ere highly competitive and selective (i.e., 
one in order to become a magistrate at the 
appellate level, and one to become a magistrate 
at the cassation level). Pi'ofe.sional performance 
was evaluated by examining commissions 
composed of higher ranking magistrates on the 
basis of the written work of the candidates 
(opinions, pleadings. etc.). 

The three successive steps of the career 
(represeatiag a mere 1.18 percent of all 
positions available in the entire j mmd ic ial 
stntcture) would as a rule be acquired, short of 
d isahi lit)' or nlaximmttn age retirement, on the 
basis of seniority in the rank of magistrate of 
cassation. The first of those three further career 
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steps ("magistrate of cassation with superior 

directive functions"}, led to promotion to a 

limited number of positions such as those of 

president of appellate court, of appellate 

prosecutor general, of president of a section of 
the Court of Cassation, or of general advocate of 

cassation. The other two steps involved 

promotion to the lop positions of prosecutor 

general of the Court of Cassation and first 

president of the Court ofCassation.4' 

Our research data show that prior to the mid-

1960s approximately 55 percent of the 

magistrates would terminate their career at the 

age of 70,  as appellate magistrate and that a good 

number of those would reach that level of career 

only during the very last years before retirement. 

During the late 1950s and early 1960s, this 

career system was widely criticized by a large 

majority of the magistrates (above all by those 

Who had still to go through the very selective 

competitive steps of the career) on the ground 

that professional evaluations based on the 

written opinions of the candidates and placed in 

the hands of a limited number of higher ranking 

magistrates hindered (internal)judicial 

independence and induced among the lower 

ranking magistrates a diffused coniorinism with 

the judicial interpretations of a "conservative" 

judicial elite that had entered the judiciary 

(magistracy) during the fascist regime. 

In the bureaucratici ud 'ci ad es. organizational    
roles are ordered according to a hierarchy of ranks to which 
di Threat ial degrees of material and psychological 
gratification are attached. 'I here is it very specific relation 
between the Ii icrarchy of ranks and the jurisdictional 
lii c rarchy ofcoarts in the sense that j tid ges promoted to a 
Ii oh Cr rank ni u sI he assigned to courts that are higher in the 
u ri sd icti o nzl I ladder, or else he assigned It, lower 
u ri sd i et ion at courts and Ion cli till S (111 1% ill a so perv i SON 

capacity t e.g.. of prcsi tie nt of a lower en ti r 1. This system 
sull ohlains ill countries o1'\N eilcra  conti nental Europe (like 
France. Spain. Portugal. and German,. bill his been 
substantially altered in Italy. 

The laws regulating promotions were radically 

changed by Parliament between 1963 and 1973 

under pressure of the CSM. in response to the 

powerful Association of Magistrates, and with 

the support of the leftist parties (most notably of 

the numerous parliamentarians of the 

Communist party). The new laws did require 

that evaluation of professional performance be 

maintained for all the steps of the existing 

career, but left to the CSM 'wide discretion in 

defining how to decide on the matter. By then 

the system for the election of the magistrates in 

the CSM had already been changed as described 

above, making two thirds of the council 

extremely responsive to the career expectations 

of their colleagues. The result has been that 

those new laws regulating the career of the 

magistrates have been interpreted by the CSM 

with such extreme self complacency as to 

amount to a de/ácto refusal to enforce any form 

of professional evaluation. So much so that 

promotions "forjudicial merit" to the highest 

ranks are granted even to those magistrates that 

take prolonged leaves of absence to perform 

other activities in the executive or legislative 

branches of government. 

At present and for the past 30 years, the 

evaluation of candidates having the minimum 

seniority requirements to compete for promotion 

at the different levels of the judicial hierarchy of 

ranks is no longer based either on written or oral 

exams, nor on the evaluation of their written 

Judicial work, but on a "global" assessment of 

theirjudicial performance decided by the CSM. 

All candidates having the required seniority are, 

short of serious disciplinary or criminal 

violations, promoted. Those promoted in excess 

of the existing vacancies nevertheless acquire all 
the economic and symbolic advantages of the 

new rank, but remain pro lempore to exercise 

the lower judicial functions of their pre'iotts 
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rank" In fact most of them vil never acquire 
the higher judicial position formally connected 
with their new career ranks. In other words, the 
young law graduate by simply passing an 
entrance examination, where his or her general 
knowledge of various branches of the law is 
tested, can rest pretty much assured that the 
mere passing of time will lead him or her in 28 
years and with no further checks of professional 
qualifications to reach the peak of the judicial 
career, which until the mid-1960s was reserved 
for only a little over one percent of the 
magistrates. While only some 100 magistrates 
reached the upper level of the judicial career 
until the mid-1960s (and they all occupied the 
high judicial positions formally connected to 
their high career rank), now there are constantly 
more than 2,500. (Of course, most of them still 
exercise theirjudicial functions at the lower 
levels of the jurisdictional ladder.'") 

As a rule, when substantive changes are 
introduced in one of the basic functional 
components of an organization, other changes—
often unintended—automatically follow in their 
wake. Judicial organizations are no exception. 
The changes introduced in the career system 
brought about quite a few relevant modifications 
in the personnel management system of the 
magistrates (judges and prosecutors). We will 

° Thus one of the basic traditional characteristic 
of wcstcna continental judicial bui eaucracies. sununarilv 
described above has been radically changed in lIaR. 

" In the early loons the law provided for (jJ52 
ordinary career magistrates. and the number of judicial or 
prosecutorial positions reserved for those that reached the 
top of the career was 102. The last increase in the number 
of magistrates provides for 9.109 of them (in addition there 
are around 10.000 honorary nuigistrates) and the nuniber of 
Positions reserved for those that have reached the top tf (lie 
career is 112. This means that over 2.000 oft hose that have  
already been promoted to the highest ranks of the career 
still oc cu pv judicial or prosecutor i al positions of a lower 
level, It also means that most of them wit I never he 
assigned to a ,j ad cial or prosecutorial role cotTespond ins to 
their high career rank 	 -  

mention here only those that most directly affect 
judicial independence (i.e., the radical lowering 
of guarantees concerning the professional 
qualifications of the magistrates, the higher 
discretion of the CSM in decisions that deeply 
affect the expectations of judges and 
prosecutors, and the surge of extra-judicial 
activities). 

6. 	Evaluation of Professional 

Q uulifica/io,zs and 
Independence 

In civil law countries that recruit young law 
graduates with no previous work experience—
and that therefore have a system ofjudicial 
career—professional qualifications are 
guaranteed by recurrent, substantial evaluation 
of professional performance during the .40, to 45 
years of service. Such a system still obtains in 
various forms in civil law countries of western 
Europe. such as France. Germany, and Spain. In 
Italy. however, those evaluations, although still 
required by the law, have been dc/aria 
eliminated by the CSM, whose composition and 
electoral system is such as to favor the corporate 
career expectations of the magistrates (see 
above). After recruitment, professional skills 
development, refinement, and updating are 
pretty much left to the initiative and goodwill of 
the young gradt.ate for the entire period of his or 
her career. The modifications of the judicial 
career introduced in the I 960s and early 1970s 
in the name of better protecting judicial 
independence have, therefore, resulted in a 
radical lowering of the citizens' traditional 
guarantees with regard to the professional 
qualificatious of their judges and prosecutors. It 
has often and rightly been stated that high 
standards of professional qualifications are not 
only a precondition for competent exercise of 
the judicial function. but also the best personal 
antidote against improper external influence on 
professional behavior. In this sense, one can 
cot riac1y state that the radical lowering of the 
traditional guarantees of professional 
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qualifications caused by the elimination of any 

substantial form of evaluation of professional 

performance during the 40 to 45 years of service 

has per se brought about also the substantial 

lowering of one of the main institutional 

guarantees of independence. 

The recurrent, detailed evaluations of 

professional performance in the course of the 

life-long judicial calcer had, in many ways, 

great relevance in all decisions coeming 

transfers from one court to another and also for 

role assignment in the various court and 

prosecutor's offices. The defacto abolition of 

the detailed evaluations of professional 

performance, once recurrently made in written 

form during the course of the entire career, has 

enormously increased the discretion of the CSM 

in reaching its decisions in those matters—

matters that are as a rule emotionally loaded for 

the magistrates who, from time to time, compete 

to be assigned to a more desirable location or to 

an important office. Our research data clearly 

show that in the course of the past 30 years 

Italian magistrates have progressively realized 

that their aspirations in those matters must of 

necessity be cultivated through personal ties 

with the decision-makers and that, no less 

important, their behavior should not contradict 

the expectations of the decision-makers. The 

few magistrates who, with their behavior or 

utterances, have patently ignored those 

expectations have seen their requests in those 

matters patently disregarded by the CSM. 

In the managing of relations between the CSM 

and the magistrates, a special role is played by 

colleagues elected to the CSM in the electoral 

lists of the four factions of the National 

Association of Italian Magistrates (ANMI). For 

this yen' reason almost all magistrates become 

members both of the AN MI and one of its 

factions. lo he a member in good standing of 

one of the factions of the ANMI might also he 

crucial in obtaining the needed support in 

another area where the decisional discretion of 

the CSM is, due also to the lack of a detailed 

code of conduct, quite high (i.e., in disciplinary 

proceedings). 

7. 	Independence and Extra- 

judicial Activities 

Extra-judicial activities are rather numerous in 

Italy—certainly more numerous and threatening 

forjudicial independence and the proper 

working of the division of powers than in other 

countries having a long established democratic 
system. Extra-judicial activities performed on a 

full- or part-time basis by Italian magistrates in 

the last 30 years number in the tens of 

thousands. Just to give an idea of the extent of 

the phenomenon, let us first consider the type of 

activities to which the ordinary magistrates may 

be destined on a full-time basis (meanwhile they 

are placed on leave of absence by the CSM). I 

shall begin with those off-the-bench activities 

that bring the magistrates to operate more 

directly and visibly in partisan politics. Such a 

phenomenon was rather limited until the 1970s: 

at each national election just a few magistrates 

(2 or 3) were elected to Parliament. Since then, 

the phenomenon has constantly grown. In the 

general election of 1976, 12 magistrates were 

elected to Parliament, most of them as 

candidates of one of the two major parties. i.e., 

the Communist party and the Cll ristian 

Democratic party. In the last national elections 

of 1996, 50 members of the ordinary magistracy 

participated in the electoral race as 

representatives of various parties, and 27 of 

them were elected (10 senators and 17 deputies). 

Two others have reccntly.been elected to the 

European Parliament. In the last 10 years, two 

magistrates have been elected president of 

regions (another one was recently defeated for 

that very job); furthermore, in the same period 
we have had several magistrates/ministers, 

magistrates/undersecretaries of state, mayors of 

small and large cities, magistrates elected in the 

regional and municipal assemblies, and 

magistrates in charge of various branches of 
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local governmenls. In the early I 990s a member 
of the magistracy was also elected national 
secretary of a political party (the Pae'IiIo Social 
Democra/ico). Other positions to which the 
magistrates are recurrently destined full-time are 
those needed to fill all the executive jobs at the 
Ministry of Justice (at present 136) and to serve 
in other ministries as heads of cabinet, heads of 
the secretarial units of ministers and 
undersecretaries, members of the legislative 
departments of various ministries. consultants to 
parliamentary commissions, consultants to 
European or other international organizations, 
and soon (altogether 248 as of March 2000). 
Then there are part-time extra-judicial activities. 
These include consultants to local and national 
governments, and study commissions and 
teaching appointments (918 such extra-judicial 
activities have been authorized by the Higher 
Council of the Magistracy in the last 13 
months). Only recently another kind of extra-
judicial activity, and a very lucrative one, i.e., 
arbitration, has been cancelled only for the 
ordinary magistrates (hut not for those in the 
administrative courts). 

The foreign observer will certainly be struck not 
only by the number and kinds of extra-judicial 
activities that are allowed in Italy but also by the 
confusion between the magistracy and the 
political class that ensues therefrotii—a 
contusion that is far from fully revealed by 
merely considering the rather high nnm her of 
magistrates who are active in party politics (in 
assemblies or executive agencies at the 
international, national, and local level) for at 
least two reasons. Firstl)c the number of 
magistrates that entertain relations with the 
various political parties to obtain those very 
much sought after positions is far higher than 
that of those who are successful. Secondly. 
because a good many of the extra-judicial 
activities of lesser relevance are obtained under 
the more or less direct sponsorship olthe 
various political parties. Recurrently they 
become—or are in an'.' case sought and 

perceived by the magistrates as—intermediate 
steps for the acquisition of the political credit 
and party support needed for the attainment of 
more gratifying extra-judicial positions. 
No less surprising for the foreigner is to learn 
that at the end of their mandate as party 
representatives (in the pat liam nt. in the 
executive, etc.) the magistrates return to their 
judicial activities. It is even perfectly legitimate 
for them to judge a political leader of a party 
fiercely opposed to the one that thejndges 
themselves had represented for many years in 
the inmiediate past.41  

The possibility for Hal ian judges to play 
prominent roles as representatives of political 
parties—and thereafter go back to theirjudicial 
functions—cr to acquire a vast array of extra-
judicial activities that are bestowed upon them 
through the benevolence of external sources is 
certainly a yen' limited phenomenon in 
countries of An-lo-Saxon tradition. Apart from 
other important considerations (e.g.. the 

- adoption of detailed codes ofjudicial conduct 
regulating the matter and their concrete 
enforcement in the United States), the - cr' 
structure of the judiciaries of those countries 
precludes the phenomenon of extra-jttdicial 
activities from assuming a dimension of any 
size. In those eottntries judges are, as a rule, 
recruited among experienced lawyers to till a 
specific vacancy in a specific court. Their 
destination to other activities and especially 
ftr Il-ti me act iv it ies—wou Id immediately and 

" '[tie most evident ease ocetirteit November 
2000 when a indite or the Court of Cassation. Pierltugi 
0 ttoral o. who had servccd rot man" years an M P for the 
Coninitiiiist part>', ivrote an opinion in which a nottirioustv 
ariti-eomrltun!st politician, Marcetto t)clt'titri. "as 
senten 	rt ced. It is ecitnilv of interest to note itiat tile opinion 
oritteit by the loni]er eninniuttist MV ruled iliat. in addition 
to other penalties. the anti-conitnttnist \-tP Dell  ni he 
dismissed Ihitti his position as member 0r both the 

intiati Pttnljatiit-as. 
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most visibly raise the question of the efficient 
functioning of their courts. 5  

The relation between courts and judges is rather 
different in most civil law countries. As we have 
already said, in Daly and other western 
continental European countries. magistrates are 
recruited, predominantly or exclusively, from 
among young inexperienced law graduaies, just 
like any other corps of civil servants. 
Furthermore and no less important, they are 
recruited to satisfv indistinctly the functional 
needs of the entire network of the courts of the 
nation (in Italy as in France they are also 
expected to satisfy the functional needs of 
prosecutors offices) and they are at each level 
of the career functionally inteichangeable. It is 
quite normal that they—like other civil 
servants—be available for any functional need 
of other public institutions. So, when the 
magistrates obtain full-time functions other than 
thejudicial ones, they are not formally taken 
away from a specific position in a specific 
court—as would be the case in common law 
countries—but instead they are taken 
indiscriminately from the entire corps of the 
magistracy and in case of need can be replaced 
by transferring to that judicial office either one 
of the newly recruited young magistrates or, in 
the case of a higher court, by transferring a 
magistrate already in service. In the latter case. 
however, the procedure and conditions tinder 
which the CSM can transfer a magistrate are 
strictly regulated by the law in order to respect 
another constitutional provision intended to 

In this regard let mc recall as an example that 
when U.S. President Truman appointed Justice Robert 
Jackson to the post of U.S. prosecutor at the Nurcnihcrg 
War Crime Trials, Chief Justice Harlan Stone harshly and 
recurrent],,  complained not oil lv hecuu Sc that appoi nuiient 
endangered the credibility of the Supreme Court. but also 	- 
because of the irainitoild negative consequences on the 
proper and efficient opetat ion of the Suprenic Court 	- 
deriving from the protracted absence of one of its 
members. 	 - 

protect judicial independence, i.e., the principle 
of "immovability.'' 

The phenomenon of extra-judicial activities is 
quite common in countries where judges and 
prosecutors are recruited (jointly or separately) 
just like other civil servants serving in the 
various national bureaucracies. In fact the 
phenomenon of magistrate/parliamentarians is 
present, although in a much more limited form, 
also in France and Spain, where magistrates may 
also be assigned to full- or part-time service in 
other public agencies. The question thus arises: 
Why has the phenomenon of extra-judicial 
activities, and in particular of those that are 
more evidently political in nature, taken on far 
greater dimensions in- Italy than in other 
countries of continental Europe, starting from 
the early 1970s? 

The main causes of such a phenomenon are, 
once again, to be traced mainly to the two 
closely related changes that have occurred in the 
composition of the Higher Council of the 
Magistracy and in the career system—changes 
that have greatly differentiated, from the early 

970s. the career system of the Italian 
magistrates from those still obtaining, in various 
forms, in countries like France, Spain, Germany 
Of-  Portugal. As pointed out above, since the 
1970s promotion to the different levels of the 
judicial hierarchy of ranks is no longer based 
either on written or oral exams, nor on the 
evaluation of written judicial work, and 
promotions "forjudicial merit" to the highest 
ranks are granted by the CSM even to those 
magistrates who take prolonged leaves of 
absence to perform other activities in the 
executive or legislative branches of ,,  overnment. 
This has opened up the possibility olacquiring 
rewarding extra-judicial appointments—be they 
part- or full-time—without any prejudice to the 
development of a full fledged judicial career, 

teLl  
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and it continues to inspire art increasing number 

of niagistrates.45  

8. 	Salaries and I,,,!epenifence 

Through a complex combination of] udicial 

initiatives, judicial decisions and powerful 

Pressures on Parliament, prosecutors, and judges 

obtained (in 984) salaries, pensions, and 

retirement bonuses that are by far the highest in 

public set-vice. It has furthermore been approved 

that the increases in their salaries, pensions, and 

substantial retirement bonuses be based on an 

automatic mechanism that year after year 

increases—to their advantage—the difference 

between their economic status and that of other 

sectors of the public service. These measures 

Were, once again, requested, justified, and 

o Some of the promotions that were decided by 
the CSNI in the first years ocabe 1970s eliminated any 
doubt and all , tn)% residual rest taint th 	inai the 	agi strafes in 
have entertained     or] the mallet r and vividly portrayed to 
them the :,rlvatitaaes ot i.okrw hi and aeqttlriilg 
p2osligious mid Iteraine extra LI di ci al appo it] hue n. is Oscar 
Luigi Seal larol a ter In t'econi e p sidcnt of the republic- - - 
aid BILL ire no B ace-ia ref t D uec i were attuong iii e very few 
magistrates that until Inert had been elected to Parliament 
i'iuev "etc ci ecieo rcspeeti 'ely in 1940 and 1948 when the>' 
were aot,i]g magistrates it the buttoni of the judicial career. 
ihec had then alvavs been re-'tlecteLi as Ml's. Until the 

I 9/Os the> had not ptogressed in ti e  rj Lid i c on career, 
ii 1973 they were promoted I'> lire CSM retroactively ''lbr 

Judicial merit step by step up to the top of the judiciai 
Ca I'c-er 'vi th oil I having per formed ,j u die zal fun et ions for a 
single day in more than 25 years The ad vantages for the 
tw o o,agistra leg and for tilose that late, Foil owed itu their 
f,otsi c ps it ere not only th use oft he aeq it is i t ion of a 
Si]ciallv pror]]inent position, but also others oft less 
In rtituler al nature' Until 1993 the me iuu bets rttt he ju die i ar> 

elected to Parliament wood receive it double sat arc a tad it 
dotibte pension, i.e - heath those nf an Nil' and those (it a 
a]agtstraie. At present the)-  still reeeia.e, In dtte time, the 
additional pCI]SiOt]. tire additional exit honos, and tile naat]\ 
other fringe benefits that are grtlil ted to the former neirdicts 

of i'ariiat]uent. Naltirali' I'could proceed to illustrate also 
the natttre arid I],ateriai ad' aratages of ilaanv other extra-
judicial activities iii our i]]agistrates_ but it would take too 
iottg Lnd.cet'tritai\ be U11 111)d LOe ._:u..tIl)e (II this 1111110  

obtained as a means to further guarantee the 

independence of judges and prosecutors from 

possible, even indirect pressures from the 

legislative and/or executive branches of 

government. The vet's' satisfactory level of 
salaries, retirement benefits, pensions, and 

automatic mechanisms for their future pay 

increases were also advocated to foster among 

magistrates the sense of security, present and 

future, that is thought to be a necessary 

prerequisite for an independent and detached 

exercise of the judicial ad prosecutorial 

lunctions. 

9. 	Independence and EJjiciencp 

Among the nations of the European Union, Italy 

has always received, year after year, by far the 

highest number of monetary sanctions for the 

violations of Article 6, Paragraph I of the 

European Convention on Human Rights,' which 

requires that judicial proceedings he terminated 

in a reasonable time. Civil proceedings that last 

more than 10 years tend to be the rule rather 

than the exception. The number of criminal 

proceedings lasting 10 3 cars and note are also 

numerous and increasing (In 1998 alone the 

number of criminal proceedings that was 

term mated under the statute of limitation 

amounted to more than 130,000.) It seems 

reasonable 10 assume that various aspects of the 

Italian judicial system contribute to that 

unenviable distinction. In particular. two of them 

are intended to protect internal independence: 

(a) the elimination of any substantial form of 

professional evaluation in the course of the 

career: and (h) the continuing policies of the 

CSM aimed at minimizing the powers and 

means of supervision and coordination of the 

heads of courts and prosecutor's offices with 

regard to the work of the magistrates. 

However mtrch those two aspects of the Italian 

judicial sslcm might be relevant for the very 

poor performance and inefficient working of the 

Italian courts and prosecttlor s offices, others are 
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equally relevant. The lack of managerial skills 

places first: The heads of courts and 

prosecutor's offices. as well as the magistrates 

holding executive positions at the MOJ, are not 

chosen on the basis or their professional 

capacities in mana'4ement. this not being within 

the realm of the legal culture. The same power 
structure of courts, prosecutor's offices, and 

MOJ is such as to keep all decisions concerning 

the operations of the judicial system exclusively 

in the hands of the magistrates. Our extended 

experience in consulting and experimenting in 

the field of court technologies clearly shows that 
any attempt to formally assign even a minimum 

of decisional autonomy to non-judicial 

personnel possessing the knowledge and 

professional skills needed to modernize court 

management has always been rejected in the 

name of judicial independence. However, this 

resistance to the introduction of modern 

managerial methods and skills in the courts may 

also be found in more or less radical form in 

countries other than Italy. This resistance seems 

to be an integral component of the judicial 
culture. In the course of my experiences and 

interviews with judges of "Latin Europe," for 

example. I have always had the very distinct 

impression that, even unwittingly, they firmly 

and emotionally believe that any organizational 

mechanism directed at stimulating and verifying 

their personal productivity is incompatible with 

the proper exercise of the judicial function and 

irremediably in conflict with their independence. 

10. 	The Ministry of Justice and 
Independence 

In many countries the MOJ 's role is often 

suspected of representing an actual or potential 

threat to judicial independence. In the political 

systems of western continental Europe, the 

minister ofjustice is formally responsible before 

parliament for the proper functioning of the 
judicial system. Dc Icc/v the actual role varies 

considerably from one country to another. It is, 
therefore, worth considering the minister's 

actual powers in Italy. The Italian constitution 

explicitly assigns to the minister ofjustice two 

tasks: (a) the organization and functioning of the 

services of the justice system, and (b) the 

prerogative of initiating disciplinary proceedings 

against magistrates. Like colleagues of other 

countries of western continental Europe, the 

Italian minister of justice is in charge of 

preparing and managing the budget of the entire 

judicial and jail system. He or she also has the 

responsibility for recruiting most of the non-

judicial personnel of the courts and of the 

prosecutorial offices. (Once assigned to a court, 

non-judicial personnel are hierarchically 

subordinate only to the magistrate heading that 

court) Over 130 full-time magistrates are in 

charge of all the executive positions (high, 

intermediate, and low) at the MOJ. even of those 

executive positions in charge of very specialized 

technical decisions (e.g., construction and 

maintenance of courts and jails, or planning and 

implementation of modern technologies in the 

courts and prosecutor's offices). The 

investigations that the minister may need in 

order to promote disciplinary proceedings before 

the CSM are to be conducted exclusively by the 

magistrates of the ministry. However, in most 

cases the general prosecutor of the Court of 

Cassation initiates the disciplinary proceeding, 

and the investigations are then conducted by the 

magistrates of his or her office. The 

prosec u toria I function in disciplinary matters is 

in any case reserved to the magistrates of the 

general procttracy. Worth noting is that for 

several decades the minister ofjustice has been 

quite reluctant to initiate disciplinary 

proceedings whenever there has been even the 

slightest possibility that his or her initiative 

might he criticized by his or her political 

opponents or by the .ANMI as an attempt to 

intimidate the magistrates. 

There is a widespread conviction among the 

magistrates—a conviction that has proven to be 

successful so far—that all the executive 

positions in the ministry must be strictly 
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maintained in their hands as a guarantee that the 

MOJ will not take initiatives detrimental to 

judicial and prosecutorial independence. Even 

when assigned by the CSM to serve at the MOJ, 

magistrates remain tinder the full authority of 

the CSM regarding matters of dicipline, 

promotions, and future destinations or role 

assignments as magistrates. As a consequence, 

in conducting their activities at the ministry they 

are much more concerned with fulfilling the 

expectations of their professional astociation 

and of their colleagues who have been elected as 

members of the CSM than the expectations of 

the minister. The CSM has repeated ]%, shown its 

determination to disregard the requests or 

aspirations of those very few magistrates who 

did not conform to its expectations while serving 

at the MOJ. 

lnded, the role of the Italian minister of justice 

is much weaker than that of his colleagues in 

other countries of western continental Europe in 

many other respects as well. To illustrate this 

point, a summary comparison with the role of 

the French minister of justice might suffice, 

limited obviously to those aspects thai are more 

closely related to judicial independence; 

In Italy the CSM is self-activating fcr all 

its decisions except for those concerning 

discipline (for which the CSM acts as 

judge). In contrast, the section of the 

French CSM (See Table I) that decides 

on the judges may, concerning most oi 

its decisions, act only at the request Of 

the minister oI'ustice. 

2. 	In Italy the minister ofj ust ice is not a 

member of the CSM. In France the 

minister o f justice is the vice president 

of the CSM and presides over all the 

meetings except for those in which the 

presidential role is performed by the 

president of the French rcptm h lie. 

In Italy all of the activities related to 

u'i'aI nod cc'mlflhltming education of the 

magistrates are Fully in the hands of the 

CSM. In France the Ecu/c No/locale c/c 
la \ lag/sit-a; ore is connected to the MOJ 

and the minister himself chooses its 

director from among magistrates of his 

or her trust. 

4. In Italy public prosecutors are totally 

independent nit he minister o fj ustice. 

All decisions concerning public 

prosecutors from recruitment to 

retirement are taken by the Italian CSM. 

In France prosecutors are hierarchically 
subordinated to the minister Of justice, 

with regard to their pronmot ions. 

transfers, role assignment, discipline. 

and so on. The section for prosecutors 

of the French CSM has only advisory 

povs. Furthermore the French MOJ 

has the responsibility to issue directives 

to the prosecutors in the area of criminal 

initiative and priorities. In Italy, in 

contrast. such policy matters are tie 

facto totally in the hands of the 

prosecutom's themselves. 

In sum one can say that the powers of the 

:wister of justice in France s';s-a-i',s the 

working of the netvom-k of courts and 

prosecutor's offices are recognized to be an 

integral part of the democratic system of 

constitutional checks and balances. In Italy,  

instead, the minister of justice's powers are not 

only far more limited from a formal point of 

view, but are also informally very much 

curtailed by the prominent role played by the 

magistrates in the day-to-day working of the 

ministry. 

11. 	Cone/tiding Remarks 

One of the most visible evolutions of the modern 

democratic state is the increasing political 
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RIO  

relevance of thejudiciary.4' The spread of 

legislation protecting a wide range of social and 

economic interests of the citizens has tzenerated 

ever increasing occasions for them to resort to 

judges for protection of their rights. There are 

very few areas of vital interest for citizens that 

have remained untouched by judicial decisions.1  

Moreover, the dangerous evolution of criminal 

activities (from those in the metropolitan at-ens 

to those that have acquired an international 

ditty-- 	, as made judicial repression of 

crime ever more important. For this and other 

reasons the workload of the courts has inci eased 

considerably, and the work ofjudges has 

become far more complex. Such developments 

have, among other things, further increased the 

need for professional excellence, independence, 

efficiency, and accountability: These values, 

while all equally important for the proper 

working of the judicial system, are difficult to 

combine at the operational level. 

Several lessons may be drawn from Italy's 

experience vith judicial independence: 

The relation between judicial 

independence and effective evaluation 

of professional qualifications in 

countries where judges are recruited for 

a specific judicial position from among 

experienced lawyers is different from 

that existing in countries where judges 

are rccrriited from among young 

graduates on the basis of their 

theoretical knowledge of the law. in the 

latter countries, the need to insure the 

o C. Neal Fate and Torbjorn Vallinder (eds.). The 
Gh,l'al Ezpan.vian o/.Iudicial Poit'e,: New York Un iversi) 
Press. 1995. 

4X -['his ph cii oni anon is illustrated in man' books 
and articles. See Lawrence N-I, Friedman. lb/al jiis/;ce. 

Russe Sage Foundation. New York 1985: Kate NI a I leson. 
1 he .Ve,t ./i,chcoa i': I/ic Effects c?fL_Tpanszon an,! ,'Ic/ia-Lcni. 
Dartniou I Ii Publishing Co. Aldershot  I 999. 

development and refinement of 

professional skills can hardly be attained 

without evaluating, recurrently, 

professional performance on its merits 

in the course of a liFa-long service. At 

the same time, by doing so, those who 

are entrusted with the power to evaluate 

judicial performance might indirectly 

influence the judges under evaluation to 

conform to the (more or less well-

perceived) expectations of the 

evaluators .41  Neither should the 

guarantees of professional qualifications 

be sacrificed in the name ofjndicial 

independence (as in Italy), nor should 

the value of independence be sacrificed 

by too strict a control on the content of 

udicial decisions. One of the main 

functions assigned to the jtidicial 

councils of "Latin Europe" is certainly 

that of protecting both of those values 

conjointly. Thecomposition of those 

councils and the ways in which their 

members are chosen (different from 

country to country, as shown in Table I 

seem to be relevant elements of their 

proper functioning.5 ' 

2. 	Professional excellence reinforces 

judicial independence and makes a 

judge less prone to external influence. 

This is certainly an additional reason to 

Favor the creation of agencies for 

Lid-es' initial and continuing education. 

' (1 Di Federico. 'lhe Italian Judicial Profession 
and its Bureaucratic Selling. The Jnchcsr,) Rev/tat: 7/c 
Lair .Jo,,,'fla/ of Sm/usIa (,'n,vc,'s,oes, 1976.   pp. -10-5i 

"''lb a French President ia I Commission on 
Judicial Reloritis appointed in 1997 known is "Frac 
Commission) proposed that. in order to avoid the 
prevalence ol' corporate leanings, the nlaiOritv ol' Ihe 
council's m ens hers should not he niag i SI sates. The jeforni 
oIlhe Spanish Council of 1985 provided that all the I 2 
me in hers reprcseiii tng the judges should no I oliger he 
elected h -  their  colleagues bit instead h\ IliarI i ame it, 
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3. In varying degrees and different ways. 
the MOJs of western continental Europe 
are conceived as part of the checks-and-
balances mechanisms intended to insure 
court efficiency and accountability, and 
also to guard against the perils that the 
corporate leanings of a bureaucratically 
recruited judiciary, if left to itself. may 
result in the lowering of the guarantees 
of professional qualifications. The 
French MOJ is certainly intended to 
perform such a role. Complaints are 
sometimes voiced in various European 
countries that such a role of the MOJ 
may endanger judicial independence. It 
is difficult to say if, and to what extent, 
those complaints are substantiated by 
facts. However, a radical lowering of the 
powers of the minister of justice, such 
as that which has taken place in Italy, 
certainly does not seem to be, per Se and 
without other institutional adjustments. 
the best solution to foster a proper 
equilibrium among the values of 
professional excellence, accountability. 
efficiency, and independence. 

4. The Italian case also shows the 
importance of establishing a detailed 
code ofjudicial conduct to better protect 
the substance and image of judicial 
independence, and to provide an 
adequate "border maintenance" between 
the judiciary on the one hand and the 
other powers (legislative and executive) 
on the other. A detailed code of judicial 
conduct is not only important to avoid 
the possibility that, through the 
acceptance of extra-judicial 
appointments, participation in partisan 
activities, or improper behavior in or 
outside the court, the independence and 
impartiality (actual and/or perceived) of 

the judge might be compromised.tt It is 
also a protection of judicial 
independence because a detailed code of 
ethics, by severely restricting the 
discretionary powers of those in charge 
of judicial discipline, relieves the judges 
from the fear that they could be 
sanctioned for the content of their 
judicial decisions. 

5. Judicial discipline may prove more 
effective in strengthening judicial 
accountability when procedures are 
established to provide avenues of 
participation for the citizens 

6. Organizational and technological 
modernization of the courts may be 
important in promoting a functional 
equilibrium among the values of 
independence, accountability, and 
efficiency by rendering fully transparent 
the inner workings of the court system, 
and less discretionary the evaluation of 
work performance. 

II  A good model to bead pied to the local needs 
could be the code of judicial ethics of the American Bar 
Association, For an annotated presentation see J. M. 

S haoian. S. Libel. J. .1 A fl ni.. mdIc in! Conduct and Ethics. 

Michic Law Publishers. Charlottesville. VA. 1995. For the 
code adopted in Canada see Canadian Judicial Council, 
El/rico! Pt'oicqt/cs/or lodges. website wvw.cic.ccm.gc.ca  

For the mechan I sins that rna\ be em pins ed to 
link judicial accountability to the citizens expectations, 

irlroot encroaching on judicial independence, one lilay 
look at the experiences of the 'ar i ous judicial  enadttct 
ortiattizatiotis Operating in various U.S. states. Such 
orga oh sat i otis permit participation in 'ar i otrs ways: (a) by 

alloting the citizens in tile their complaints: (h) by 
including citizens representatives in the panels that 
promote in vest i gal ions, conduct the Ii c:r ri rtgs. and decide 
on ttiitiOt sanctions: and (c) h infititning the citizens sshto 

have tiled complaints  of the outcome of the disciplinary 
proc ceding or oft he reasons why their complaints could 
it or be cot tsidc red 
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In this paper I have dealt with judicial 
independence with reference to the Italian 
J udicial system where judges and prosecutors 
belong to the sante corps and where, unlike 
other democratic countries, prosecutors enjoy 
the same guarantees of independence as the 
judges. However "independence" does not and 
cannot have the same meaning and implications 
when used with reference, respectively, to 
J udges and prosecutors—due to the different 
Functions that they are expected to perform. That 
is why in democratic countries the guarantees of 
independence for the judges are, as a rule, quite 
different horn those that concern the 
prosecutors. To discuss such differences and to 
illustrate in detail the negative consequences 
that might occur for the proper functioning of 
the judicial system, as in Italy, when they are not 
properly taken into account would be complex 
and, in any case, outside the scope of this 
paper." Suffice it here to recall that judicial 
independence is thought to he a necessary 
(though not sufficient) condition to insure some 
of the basic characteristics of the judge's role, 
i.e., his or her being a passive agent who 
impartially adjudicates a controversy, submitted 
to him or her by conflicting parties, after having 
given each party an equal chance to present the 
reasons in their favor. It is. therefore, necessary 
to create the best conditions to avoid that the 
judge's decisions be unduly influenced from 
within or without the judiciary Furthermore, in 
a democratic system the same legitimacy of the 
judge's role depends not only on being impartial 
but also on appearing impartial and independent. 

The functional characteristics of the prosecutors' 
role are rather different. Far from being passive 
agents, they plan a role that is by its very nature 
essentially active. Actually their primary 
function is to initiate and conduct criminal 
action, to act as a party in judicial proceedings, 
and, in many countries including Italy, to 
supervise or direct the police during the 
investigative phase. Unlike thejudge, the 
Prosecutor is not supposed to be passive, neutral. 
or impartial in the judicial process. 

The difference between the judge and the 
prosecutor with regard to internal independence 
is also quite evident. The efficient and effective 
performance of the prosecutor often requires 
that his or her activities be hierarchically 
coordinated with those of other members of his 
or her office or with prosecutors belonging to 

'other prosecutors' offices. Obviously any such 
coordination regarding the substance of the 
judges' activities and decisions would be a clear 
violation of their independence. In other words. 
while it would certainly be a violation ofjudieial 
independence if the president of  court should 
authoritatively instruct the judges of his or her 
court on how to deal with and adjudicate the 
cases pending before each olthem, the same 
behavior on the part of the head of a 
prosecutor's office would instead be considered 
legitimate and even necessary for the effective 
performance of the office, and regularly occurs 
in democratic countries, both in Europe and 
elsewhere. 

"For( lie negiMive CoIlseqlienees connected lea 
conception of prosecutorial independence as coterminous 
with judicial independence. see Giuseppe Di Federico. 
"Ti 'osec kit orial Independence and the Democratic - 
Requirement o f r \CC(,U utah ii ity in tail v: A 'a ivsis of a 

Deviant Case in it Comparative Perspective: Th'hish 

of ('rin,inologv. Summer 1998, pp. 37  1-87. 

Some of the main differences between judges 
and prosecutors with regard to internal 
independence are equally evident. In all 
countries the number of criminal violations is 
such that a good many of them cannot be 
effectively prosecuted. The definition of the 
priorities to be followed then becomes an 
integral and important part of the choices that 
need to be made both for the effective repression 
of criminal phenomena and to insure that all 
citizens be treated equally in relation to criminal 
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law?' Due to the great political relevance of 

such choices, in most democratic countries they 

are in various ways, and with different degrees 

of transparency, defined within the democratic 

process, and they become in various ways 

binding for the prosecutors" In this respect the 

external independence of prosecutors does not 

entail that they should not receive hind i rig 

instructions  of a general nature from without 

their corps and should not be held responsible 

for following those instructions, but rather that 

they should not receive and be hound to follow 

ad lice non-transparent instructions with regard 

to specific cases, so as to avoid that such 

instructions be unduly used to influence the 

conduct (actively or by omission) of public 

prosecution for partisan or discriminating 

purposes." 

''In sonic coittitrics--j"',  example lineland and 
the Net herlands—prosccutors are 1101 onk instructed on the 
priorities to he ol!nwc,L but tilci Ire also provided with a 
i at of cases Jor ii Ii ich p rosceut on is not in the public 

interest. For an analysis that deal:; with this and 0111cr 
aspects or the prosecutorial systems in Etiglaud and Wales. 
Scotland, Holland and (icrmativ. see Julia Fonda. Public 

Piosec;,ro,s and DL,'e-,vno,e 4 Cootpoint/vt Sine/i. Oxt'ord 
Unftetsitv Press. Oxford 1995 

i/s,deiit A French ic lbrtn cotii Iii ssioti 
(run, /ll/s.c/wi c/c refleci,o,t 51w /0 /nst/ceJ. estab I ishcd in 
1997 by Chime, was officially asked. atnotig other things. 
to explore the possibility of a new sw-u p  i it v.li i ch pith tic 
prosecution would no longer he subject to the MOJ. Oti 
this point the French reform coin ni ss ft n. presided o Cr 
[he president  of the Court of Cassat ion, gave a clear cut 
answer: ...  t lie judicial policies of a nation ni usl. in a 
detnocra cv. he tnaintaitied into it g the respoti sili iii ly oft lie 
executive in the person of the minisler ni just ice and. as it 
en tiseq uenee it [the eotntii issi on] has decided avainst total 
auto,iotnv for public prosecution '. 

For example, in 1993 the French parliament 
appi oved a law (art. 3. l.oi 93-2) that provides for the Mod 
to give such instructions oily in ma ten t lbrni. ti Fool a itt, 

c attorney gett era I is lorma I ly etn powered to I cr01 iii, e 
erirnitial initiatives. In recent times such a po\ser is dc lei( 
Opel' to pubic sent tit. has bee,, used only on 'Cr' are 
occasions, and has rot 11,:tteratcti cr'licts;;;s ;heo isrd 

Before closing I must confess a constant feeling 

of uneasiness while writing this article, i.e., that 

it may be misunderstood or, \vorse. be  used for 

purposes that may run against my own intentions 

and beliefs. Particularly so because this-paper is 

destined also to serve as a reference for those 

that operate in countries where j ud ic ia 

independence is either disregarded or at an early 

stage of development. In no way does this paper 

underestimate the crucial importance of a illy 

independent judiciary for the proper functioning 

of a democratic community. 1-lowever 

independence is an instrumental value and not 

an end in itself. It is primarily intended to create 

the most favorable conditions under k% hich the 

judge may decide in an impartial way y', s/ize .spe 

we inc/ti (without fear or hope) And it is nw firm 

conviction that those interested or actively 

engaged injudicial reforms should be made 

aware that measures adopted with the intention 

to promote jridicial independence should not in 

any case gravely undermine other values equally 

important for the proper functioning of the 

judicial system. such as the guaratities of 

professional qualification and performance, 

short of gencrating—:ts in the Italian case 

serious dysfunctional consequences. 
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TABLE 1: Judicial Councils in France, Italy, Portugal, and Spain 

Italy* France** - Spain*** 
21 

Portugal**** 

No. of members 33 12 17 

Presidency President of the republic President of the republic 
President of the Tribunal 
Supremo 

President of the Tribunal
Suprenao 

Lx officio members 

President of the Supreme 
Court of Cassation 
General prosecutor of 
the Court of Cassation 

Minister of justice (as 
vice president) 

- 

Number of Members 

from Outside the 

Judiciary 

to law professors or 
lawyers elected by 
Parliament with a 
qualified majority 

3 appointed members: 
I by the president of 

the republic 
I by the president of 

the Chamber of 
Deputies 
I by the president of 

the Senate 

-. 
8 Jurists elected by 
Parliament 

8 appointed members: 
7 appointed by 
Parliament 
I appointed by the 

president of the 
republic 

Number of Members 

of the Judiciary, 

Elected or Appointed 

20 Elected by their 
collea'ues (t) 

7 elected members 
I judge of the Conseil 

l Liar elected by his 
colleagues 
5 judges and I 

prosecutor elected by 
their colleagues 

12 judges elected by 
Parliament 

7 judges elected by their 
colleagues 

1 judge appointed by the 
president of the republic 

*f'Ojja/jO Superiore dello Mogislmliwu - 
(t) As judges and prosecutors belong to the same corps and as the council decides on flatters concerning both judges and 
prosecutors, the active and passive electorate coincide. 
** Conceit Superi cur de Jo Mogisirature Judges and prosecutors belong to the same corps but there are two ditThrcnt sections of 

the council, one for the judges and one for the prosecutors. The section here represented decides on mattets related to the judges 
***Consejo Gcnc;'al del Potter Judicial. 
* * **Co,,se/J,c, Superior do M?,g,xui:c/t,'a. In addition, Portugal has also established a different council for prosecutors. i.e., the 
Couselho Superior (/0 4th/i 1/ (C/U) Pt,I,lico 
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F. 	Efforts to Enhance Judicial 

Independence in Latin America: 

A Comparative Perspective" 

kv Jfczgaret Popkiii 

1. 	Introduction 

The struggle for judicial independence in Latin 

America remains an ongoing p'ocess. but 

important developments have taken place in 

recent years. With the exception of Costa Rica, 

all the countries included in this study have 

recently undergone It process of democratic 

transition after the end of authoritarian rule or, 

in the case of El Salvador and Guatemala. 

Following an internal armed conflict.'t  Not all of 

" Most of the ii1. lbrni a ton about recent 
developments in d Thrent countries comes Jiota the 
excellent papers prepared by the di flërcnt country experts 
in response to a series of q ii est ion;. The itO lb ors 0 hose 

contributions are reflected in this piper ale Victor 
:\hrv.iiIovieh (Arccnlin:tt: Fdoartlo Rodriguez (!3oti a): 
Juan Enrique Vargas and Manrtcio Duce (Chile): Feriiaodn 
Cruz Castro (Costa Ric-.): Eduardo  Jorge FraU. Fi andseu 
Alvarez Valdez- Felix ()livates. and Victor JosC Castellanos 
(Dominican Repoli itcl: Francisco Diaz Rodriguez and 
Garb is Ii. afae I U rq it ill it I I  Salvador): Yo Ian cia Perez and 
Eteazar Lopez (Guatemala): JesOs Martinez (I lond Ill as): 
Jorge Mo Ii na Mendova (t'ait a ala I: and .1 urge I Dean) 
(Pill in,  any ). Tie ci senssion was turtlier eiiriclii:d by the 
contributions of additional eonntrv experts obli attended 

the J u lv 2000 regional nieeti ng In Gu a tema iii. 
Argentina retained to civilian rule in 1983. 

Bnlivias nnlitart,  dictatorships ended in 1982 \itli the 
resumption of civilian rttle. After IS "ears of niilitar' rule. 
Genera I Augusto I' in oeh et tit med over LI) e reins of 
oovcrn mint to his d enloerat i call'' e icc Led s tic c esso i hti I 

only alter making a series of constitutional changes 
designed to maintain his control o ''e r a ri ons aspects of 
goe rnment including t he •i ad ci,' r' Honduras  ended a 
lengthy period of niilitaty dootinatino in tire early 199I1s. 
The 1996 Guatemalan Peace Accord, ended 36 ''ears of 
armed conli cl. The 1992 Sal' adt'ran Feat e Accords ended 
alniast 12 'ears Ill Lit ]liedconilict that Ic,Ilowed decades of 
nulitan' rule, The December 1989 U.S. inyasioii of l'anania 
ended 2 I 'ears of iii ii tar' i-ale. Genii it Allied o 
0rt'ess,'ei c ''-vear ode ii Paraguay ent!c:t :n I 9'tO 

Latin America has moved in the same direction 

nor have all the steps taken yielded positive 

results. Moreover, new challenges to judicial 

independence have arisen in the form olmassive 

crime waves, drug trafficking and the efforts to 

end it. and, in the case of Colombia, frequent 

threats against Judges by the different parties to 

the aimed conflict. Executive efforts to increase 

control over the judiciary have been undertaken 

in recent years in Argentina, Panama. and Peru, 

and concerns have been raised about potential 

executive intervention elsewhere. Despite the 

clouds on the horizon, there is substantial 

consensus that, in many countries throughout the 

region, judiciaries now have a greater degree of 

external independence—most notably from the 

executive and the military—than ever before. 

a. 	Historical background 

At the time of independence in Latin America, 

most countries chose European models for their 

constitutions that reflected the authoritarian 

structures then prevalent on the continent. 

Following,,  revolutions, wars, and reforms in 

Europe, these authoritarian structures were 

substantially modified. Most of the Latin 

American countries, however, did not follow 

this course. Instead, executive domination 

remained the rule; the judiciary was a subsidiary 

branch, often under the overt control of the 

executive branch and charged vt ith ensuring that 

nothing voti Id disturb those 'vii h political or 

economic power. Judges were underpaid and 

lacking in prestige. In many countries. 

corruption was also pervasive. As a Dominican 

leader said in 1988, "Justice is a market where 

sentences are sold.""' 

Si  Victor J os6 Caste II aims. reporl 01) .1 it di ci at 

id epend etice iii the Dominic an Re pill'1 i c. prepared for this 
sLud'. July 2(101). p5. citing a 198$ lIANtID stud'' of the 
administration of criminal Justice in the Dominican - 
Republic. 
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The period of dictatorship and brutal repression 

that took place in many countries during the 

1970s and 1980s was followed by an 

unprecedented decision to examine the 

institutional failings that had permitted such 

atrocities. Thus, first in Argentina. followed by-

Chile, El Salvador. 1-londuras, I laiti, and 

Guatemala, fact-finding bodies (usually known 

as "truth commissions'') examined the history of 

human rights violations and the conduct of 

different state institutions and consistently found 

that thejudiciary had failed to protect the 

citizenry from arbitrary detentions, torture, and 

official killings. 

• Argentinas Truth Commission 

concluded that during the period when 

the military carried out massive 

disappearances "the judicial route 

became an almost non-operational 

recourse." 

According to Chile's Truth and 

Reconciliation Commission, in 1975, 

despite the notorious human rights 

situation then existing in Chile, the 

president of the Supreme Court 

attributed Chile's reputation for human 

rights abuses to 'bad Chileans or 

foreigners with political interests." 

In El Salvador. the Truth Commission 

fotnicl that ''[the judiciary was 

weakened as it fell victim to 

intimidation and the foundations were 

laid for its corruption; since it had never 

enjoyed genuine institutional 

independence from the legislative and 

executive branches, its ineffectiveness 

steadily increased until it became, 

through its inaction or its appalling 

submissiveness, a factor which 

contributed to the tragedy suffered by 

the countiyT 

judiciary routinely failed to conduct 

investigations or process habeas corpus 

petitions in cases of forced 

disappearances. 

The Historical Clarification 

Commission for Guatemala (CEll) 

concluded, "The justice system, non-

existent in large areas of the country 
before the armed confrontation, was 

further weakened when the judicial 

branch submitted to the requirements of 

the dominant national security model. 

The CEI-1 concludes that, by tolerating 

or participating directly in impunity, 

which concealed the most fundamental 

violations of human rights, the judiciary 

became functionally inoperative with 

respect to its role of protecting the 

individual from the state, and lost all 

credibility as guarantor of an effective 

legal system. This allowed impunity to 

become one of the most important 

mechanisms for generating and 

maintaining a climate of terror." The 

commission ascribed many of the 

shortcomings of the justice system to a 

lack ofjudicial independence. 

The failure of the Central .American judiciaries 

to protect human rights may have been less 

surprising than the abdication of the Argentine 

and Chilean courts, which wcrc stronger 

institutions. Despite its corporate strength. a 

compromised judiciary that saw its role as 

defending the country from subversion and 

upholding national security did not—and in 

many cases could not—protect individuals from 

state abuses. The Chilean Supreme Court 

explicitly supported the militan after its 

September 1973 coup against elected president 

Salvador Allende. Judges who were identified 

with the Allende government, some 10 percent 

The Honduran commissioner for human 

rights found that during the 1 980s the 
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of the judiciary. were quickly purged.tO 

Moreover, the high!)' authoritarian, vertical 

nature of Latin American erican judic aries meant that 

the few judges who tried to exercise their 

independence and question state actions were 

quickly brought ifilo line. This sorry Ii is tory 
weakened whatever public legitimacy the 

judiciary might have enjoyed, regardless of its 

institutional strength. 

In 1990, responding t6 the Supreme Court's role 

in permitting human dghts violations under 

Augusto Pinochet's rule, Chile's new democratic 

government immediately sought to introduce 

reforms that would have created the National 

Justice Council and changed the composition 

and functioning of the Supreme Court. These 

proposals elicited a strong negative reaction 

from the judiciary as a whole, which saw them 

as a threat to its independence. The reforms 

were sharply criticized by the opposition; only 

the legislators from the governing party 

supported them. The second democratic 

government under President Eduardo Ft'ei chose 

a different and far more successful strategy for 

justice sector reform. This renewed reform effort 

focused on criminal justice and sought 

consensus for re forms in the legat. joelicial. and 

pol:tical spheres. The new strategy greatly 

increased the possibility for change. including 

for some rc f'r'vc rejected earIier.' 

h. 	(h'c'rvielr ofprincipal challenges to 

Judicial independence and inlpa/'tialilv 

In recent years, as military leaders have for the 

most pail receded foul the scene, reforms have 

been introduced throughout the region to 

improve methods of judicial selection, enlarge 

and. in some cases, protect from political control 

the budget of the judiciary, increase judges' 

salaries. and establish or reform judicial career 

laws. In some countrics. judicial councils have 

been formed or reformed to play a role in 

judicial selection and, to varying degrees, in 

judicial governance. Latin American countries 

are also facing the challenge of making judges 

accountable to ethical and professional 

standards without impinging on their 

independence. 

These reform efforts have achieved some 

important advances, but they have also 

encountered a series of obstacles and 

limitations. Moreover, in a number of countries 

in the region, inc hiding Argentina, Guatemala, 

and Honduras.judges still And that those with 

political and economic power continue to wield 

or try to wield undue in Eluence over their 

decisions. In Panama, despite the advances in 

judicial independence heralded by the end of 

military rule in 1989. a recent president sought 

to take control of the Supreme Court by creating 

a new Suprenie Court chamber, which then 

required the appointment of three new Supreme 

Court justices. His successor, from an opposition 

party, dissolved the newly created chamber, 

thereby eliminating the positions of the three 

new justices. Even in El Salvador, which has 

significant h, enhanced j tid ic ial independence in 

the wake of the peace accords, "the majority of 

the justices on We Supreme Court do not feel 

completely independent of political power, 

issuing sentences that in some cases limit the 

reach of law because of the possibility that the 

Luling might prove disturbing. "('2  Powerful 

political actors likewise expect that that the 

Supreme Court of Justice will not adopt 

resolutions contrary to their interests. 

man FnriqucVanzas and Maui ricin Once, report 
on JUdIC1111 iiidepcndcncc in Chile. prepared lor this stud). 
JOy 2000. p. 2 

Vargas :ii'.! 	':.. 	7. 

  

Francisco Diaz Rodriguez. and (.'arlos Rat'acl 
tJ rq alIt a. report on ud i cia I independence in El Salvador. 
prepared br t his study. July If 100, p. 2. 
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Judges in Colombia and Guatemala still face 

serious threats of violence. In 1999, Guatemalan 

NGOs convinced the U.N. rappor cur on the 

independence ofjudges and lawyers to visit 

Guatemala and to investigate the threats to 

judicial independence reflected in the lack of 

progress in sensitive cases and the prevalence of 

threats against judges and prosecutors. The 

rapporteur found that concerns regarding threats, 

harassment, and intimidation ofjudges "are 
real" and concluded that the Supreme Court 

"failed in its duty to the judges concerned," 

having "never made a public statement decrying 
the threats, harassment and intimidation,"' He 

made a return visit to Guatemala  in May 2001 

because of escalating attacks and threats against 

judges. Colombia, currently the only conntry in 

the region with a recognized armed conflict, also 

faces the very serious challenge of providing 

security to judges, prosecutors, and witnesses 

for crimes attributable to the military. 

paramilitary groups, drug traffickers, or 

guenillas. 

Judges do not enjoy job stability in many 

countries in the region, including some countries 

that claim to provide judicial tenure. While 

judicial salaries have improved markedly in 

most of the countries studied, they remain far 

too low to attract qualified professionals in 

others. In some countries, salaries- have been 

greatly improved  at the top oft hc judicial 

pyramid, but remain meager for lower court 

judges who carry out the bulk of the judiciary's 

vork. Legal education is desperately in need of 

reform and, for the most part, has not kept pace 
with reform efforts. Donor coordination 

continues to pose problems. The press has little 

cinderstanding ofjudicial independence and 

- 	" Report of the U N. Special Itapporleur on the 
Independence ofJ udges and Lawyers. Paiam 
Coo 'll,jrasw a nv. submitted in accordance 'vi iii commission 
resol ui in ii 1999/31,  Addend till': Re port on the N-i issi on to 
Guatemala. E/CN.4/2000161/Add,I. Jan. 6. MOO. par. 142. 

often undermines the judiciary by blaming it for 

the state's failure to control crime. 

As Jorge Bogarin of Paraguay points out, the 
transition to democracy and the subsequent 

reforms in the justice sector are all very,  recent. 

Thus it is hardly surprising that no branch of 

government is yet able to meet citizens' 

expectations. A culture of corruption remains 

entrenched in the judiciary, among other 

institutions, and the judiciary is still seen as 

inefficient in a context of impunity. The 

Paraguayan judiciary, however, now includes a 

number of highly respected law professors and, 

for Ihe first time, powerful politicians and 

military officers have faced prosecution." 

Resistance to reform arose from many sectors 

that prefer an easily controlled judiciary. "The 

Supreme Court of Justice has become a favorite 

target of those who fund the rule of law to be a 

threat to their private interests. The Dominican 

political class, and especially the conservative 

sectors, do not yet accept that the state's use of 

power is subject to obedience to the constitution 

and the laws and that the judiciary has the duty 
and the capacity to control it." 

Supreme courts have themselves been reltictant 

to democratize the judiciary and recognize the 

need to allow each judge to decide the case 

before him or her based solely on his or ]let-
inlet pi cta(ion 

er

interpretation of the evidence and the applicable 

law. While supreme courts acknowledge that 

they are overburdened with administrative duties 

to the detriment of their adjudicative 

responsibilities, they have been resistant to 

reforms that Would have them relinquish their 

Jorge Hoganiii. report on ud Ic I a I independence 
in Paraguay prepared for this stud'. Sept. 2000. 

F.du-ardu .torge P -its, Francisco Alvarez Valdez. 
and FtHix Olivarcs. repoi't on tidicial independence in the 
Doniiean Republic. prepared for this stud", July 2000. p.  6. 
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administrative, disciplinary, or appointment 

power over the rest of the judiciary. This article 

looks at some of the reforms that have been 

undertaken to date in different countries in the 

region, how they came about, and—to the extent 

possible—their results. 

Although different reforms are necessarily listed 

individually, it is critically important to keep in 

mind the intimate relation among different 

reforms designed to strengthen judicial 

independence and to combine and sequence 

reforms in ways that will maximize then-

potential 

heir

potent aI impact. Thus training will have little 

impact if those trained cannot put what they 

have learned into practice without running afoul 

of the dictates of their superiors in the judicial 

hierarchy. Changing the membership of the 
Supreme Court will not resolve the problems of 

internal independence if the lower courts remain 

completely subject to the court's control. 

Similarly, at the same time that reforms are 

introduced to enhance judicial independence, 

judicial accountability must be kept in mind. 

Thus, if the judiciary is to have full control over 

its budget, mechanisms must be put into place to 

prevent waste and ensure transparency in the use 

of funds. As the country experts emphasized, 

ensuring ju 	ial impartiality through, for 

example, criminal justice reforms that move 

toward a more adversarial system requires that 

prosecutors and defense counsel adequately 

fulfill their roles. 

When considering the appropriateness of 

particular reforms, it is essential to remember 

that they cannot be considered in isolation and 

hat, in all likelihood, additional reforms will be 

needed to make them effective. Because of the 

complexity of the reform process and the need to 

involve different justice sector institutions in 

developing and implementing reforms, it inay he 

useful for donors to encourage the creation of 

inter-i istitutional jtcd icial sector commissions 

with high-level representation from institutions 

such as the supreme court, the judicial council. 

the public ministry, the public defender's office, 

the human rights ombudsman, and the M OJ. 

Coordinating commissions can help coordinate 

re lorm efforts and also assist in donor 

coordination. 

2. 	Judicial Selection and Security 

Of Tenure 

In recent years, most of the countries included in 

this study have devloped new mechanisms for 

selecting justices for their supreme courts and 

have lengthened their tenns of appointment, also 

ensuring that their terms no longer coincide with 

presidential elections. Many countries have 

moved to develop or improve merit-based 

systems for selecting lower court judges and 

enhance theirjob stability. 

C1. 	Judicial councils 

Efforts to improve judicial selection procedures 

have, in a ntiniher of cases, included the 

establishment ofjudicial councils or other 

entities charged with recruiting, screening, and/ 

or nominating candidates for the supreme courts, 

some or all of the lower courts, or both. Based 

on a European model designed to strengthen 

judicial independence, these institutions have 

widely varying compositions and mandates in 

different countries in the region. In terms of 

their ole in the judicial selection process, the 

it 	with which they earcy out their 

duties seems to be at least as important as the 

composition of the council. 

In some countries, judicial councils are 

completely subsidiary to the supreme court. In 

others, they are partially or completely 

independent entities, with representation from 

other branches of government acid/or the legal 

and acadeniic communities. [Table 2 shows the 

composition and function of judicial councils 

that have been established in the countries 

included in this study; Table 3 shows the 

selection procedures for supreme court and 
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lower court judges in the different countries.J 

Some countries, such as Argentina, have both 

federal and provincial judicial councils. Some 

judicial councils, to varying degrees, play a role 
in judicial governance. 

In practice. judicial councils have often reflected 

the same politicization they were designed to 

help reduce, created new bureaucracies, and 

generally failed to live up to expectations. 

Nonetheless, councils have helped to diversify 

the input i ito judicial selection and, in most 

cases, increased the likelihood that professional 

qualifications will be taken into account. While 

Venezuela's council has been abolished and 

there have been proposals to disband those in 
Colombia and Ecuador. other countries—

including several of those examined in this 

study—are trying to establish or consolidate 

their councils and improve their effectiveness. 

Costa Rica and, more recently. Guatemala have 

established councils that are simply 

administrative appendages of the supreme 

courts. These bodies play an important role in 

judicial recruitment and screening, as well as 
carrying out other responsibilities related to the 

administration of the judicial career. Recent 

constitutional reforms in I londuras call for the 

creation of a judicial council whose members 

will also be appointed by the Supreme Court.°t  

El Salvador's Judicial Conned, initially 

dominated by the Supreme Court, was given 
,neater independence from the court and 

increased responsibilities, based on 

constitutional reforms agreed to during the 1991 

peace negotiationsY7  Under the most recent 

IN EC I P. Aso, iacioni.o,i 0 C Ii tclepenc/e;aeu; 

Judicial en ( e,urownencn (Guatemala. 20011. p. 53-54 

The Salvttdorart Judicial Council was first 
included in the 198 3,  Constitution. hot i nnplennenning 

a ion 'vas not enacted until 1981). [he council 
itiipl eaten! n g Ic6slation has been ncvri ItcH tw ice since the 
pacc accords. Wi ti the Current law dating Iro at J a it uinry 
090 

(1999) version of its law, the council has six 

members; none are drawn from the j udiciany 

itself. Neither the executive nor the legislative 

branch is represented on the council, which is 

dominated by representatives of civil society 

(the academic community and legal profession). 

The council is involved in the selection process 

for both the Supreme Court and lower courts; it 

also carries out regular evaluations ofjudges and 

runs the Judicial Training School. While its 

independence ni rw-  contribute to tensions with 

the judiciary, the current council has moved to 

improve its technical capacity and enhance the 

transparency of its actions. 

Paraguay offers a mixed model: its recently 
established Judicial Council includes 

representatives of all three branches of 

government, as well as two lawyers admitted to 

practice and two professors from law faculties. 

The Paraguayan council is involved in the 

selection of Supreme Court j ustices and lower 

court judges. According to Jorge Bogarin, the 

new system represents a significant advance 

over the prior system ofjudicial appointment by 
the executive branch. 

Other countries have established councils with a 

far more political composition. In the face of 

widespread criticism of the judiciary's lack of 

independence, the Dominican Republic 

established its Judicial Council headed by the 

country's president; its other members are the 

president of the Senate and another senator from 

all opposition political party; the president of the 

Chamber of Deputies and another deputy from a 

different political party: the president of the 

Supreme Court; and another Supreme Court 

justice selected by the entire court. Unlike the 

councils in the other countries included in this 

study, the Dominican council both screens 

candidates and ultimately selects new Supreme 

Court justices: it has no other functions. 

Argentinas new Judicial Council appears to 

stiffer from its highly political composition and 
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bureaucratic structure. It has 20 members 

including the president of the Supreme Court, 

members of the federal judiciary, legislators, 

lawyers in federal practice, representatives of 

the scientific and academic communities, and 

one delegate of the executive. The Judicial 

Council was created in the framework of 
At 	federal judiciary to assist in the 

appointment and removal of federal judges, but 

has been slow in carrying out these duties. 

• Argentina and Bolivia have enacted laws 

transferring judicial governance to their Judicial 

Councils. In Argentina. the Supreme Court 

rejected this reform as unconstitutional. The 

Bolivian council has assumed these 

responsibilities; the council is seen, however, as 

a huge new bureaucracy that does not seem to he 

particularly efficient. 

h. 	Supreme courts: Selection procedures 

(117(1 tCflUrL' 

Because of the hierarchical structure of Latin 

American judiciaries and the supreme court's 

role in judicial selection in many countries, 

improving the mechanisms for supreme court 

select ion may be essential to other reforms 

aimed at increasing judicial independence. 

Changing supreme court selection mechanisms 

usually implies constitutional reforms, 'vh ieh 

require a certain degree of societal consensus 

about the need for change. The experiences of El 

Salvador and the Dominican Republic suggest, 

however, that the impact of such reforms can be 

relatively rapid and dramatic. 

The procedures for selecting supreme court 

justices have improved markedly in a number of 

countries Rather than an unfettered selection by 

the national congress or the executive for short 

terms that virtual lv coincided with presidential 

periods, most countries have moved to make the 

appointment process inure transparent and to 

involve different sectors in it. whether through 

ud ie ia I Council' or other meehan km s. 

Appointments are generally for longer terms, 

with some countries pro'iding life tenure for 
Supreme court justices. 

Countries that have adopted a permanent career 

system for the ordinary judiciary niay still 

provide only renewable terms for the supreme 

court. Linn f-lammergren ascribes this difference 

to the "overtly political nature of the court's 

decisions and a consequent desire to keep it 

more in touch with changing values."°8  In some 
countries, such as Ecuador, vacancies on the 

Supreme Court are to be Filed through 

"cooptation." with the court itself selecting its 

new members. While protecting the process 

from the political branches of government, this 

practice may perpetuate a conservative corporate 

mentality as supreme court justices tend to select 

others who share their views. 

During the negotiations to end El Salvador's 

civil war, the parties to the negotiations—the 

Salvadoran government and the Farabundo 

Marti National Liberation Front guerrillas—

included the justice system as one of the topics 

on the negotiating agenda. One of the 

achievements of the Salvadoran accords was an 

agreement to undertake constitutional reforms 

that changed the formula for electing Supreme 

Court justices, who formerly were elected for 

five-year terms by a simple majority of the 

legislature immediately after a new president 

took office. The new constitutional provisions 

called for nominations for Supreme Court 

justices to come from the newly reformed 

Judicial Council and from the results of an 

election carried out by the representative bar 

associations. Instead of live-year terms for the 

entire Supreme Court, justices now serve for 

staggered nine-year terms, with the election of 

Linn Ftamuniergren. 	he Judicial Career in 
Latin A ncr i Ca: An Overvi esv ott lieu rv all d Experience. 
(World t3aul. LCSI'R. June 999): unpuhtishcd paper. till 

Line M1111111LILLtI 0 iiil LIES. 
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one third of the court (five magistrates) every 

three years. Since the reform vent into effect in 

1994, each time that the legislature has 

appointed magistrates, it has also selected the 

new Supreme Court president. Two thirds of the 

deputies in the Legislative Assembly must agree 

on the selection of each Justice. 

selection oijtidges and maintain close relations 

with judges or groups of judges. Based on slates 

of five candidates selected by the Supreme 

Court, the MOJ appoints Supreme Coin t 

justices, who must now also he confirmed by a 

two-thirds majority of the Chilean Senate. 

Chilean justices have permanent tenure, with 

mandatory retirement at the age of 75. 

* 

Although thejudiciaiy in El Salvador was 

thoroughly discredited during the war years for 

its abject failure to protect human rights, this 

kind of substantive constitutional change was 

only possible because of the peace process 

carried out under U.N. auspices. The first 

Supreme Court selected under the new formula 

(in 1994, more than two years after the peace 

accords had been signed) was selected on a far 

more pluralistic basis with greater attention to 
professional qualifications. Still, several highly 

qualified candidates were effectively vetoed 

under the new voting formula because they were 

perceived as being too close to one of the 

leading political parties. Choosing a candidate 

who would be acceptable to  sufficient 

spectrum of political parties often seemed to be 
the key consideration. The post-war Supreme 

Courts, while still subject to a range of 

criticisms, have demonstrated greater 

independence than their predecessors, on 

occasion striking down legislation and executive 
actions as unconstitutional. 

In Paraguay and Bolivia. judicial councils 

provide lists of candidates to the legislature for 

appointment to the Supreme Court. 

A new requirement in Chile that at least five 

members oh' the 21 -member Supreme Court must 

come from outside the judicial career has not 

succeeded in breathing fresh air into the 

tidiciary, according to Vargas and Duce. They 
nbte that the reform has been completely 

undermined because the Supreme Court itself 

selects the candidates and looks for those with 

the most affinity to the existing court Large law 

,fir ms now commonly become involved in the 

Until 1997, powerful economic interests and 

political parties in the Dominican Republic 

totally dominated thejudiciary. The Senate 

designated judges by simply dividing positions 

along party lines and selecting judges based on 

party loyalty rather than professional capacity. 

In the wake of the fraudulent 1994 elections and 

ensuing political crisis, negotiations resulted in a 

constitutional reform that included basic 

principles to permit the establishment of an 

independent judiciary. As in El Salvador, the 

political opportunity for substantive 

constitutional reforms paved the way for 

significant advances in achieving judicial 

independence, including the creation of the 

Judicial Council to appoint Supreme Court 

justices. 

The council in the Dominican Republic is 

responsible both for screening and appointing 

new members of the Supreme Court. During the 

council's first selection process in 1997, the 

country's president (who also presides over the 

council) was the only member of his political 

party on the cotincilP°  Because of his minority 

status, he opened up the process and sought the 

support of civil society. The council's 

implementing legislation established that any 

seven mciii hers oft lie National  Judjean 
Council arc the president. who presides over the council: 
the president of the Senate and another senator from an 
opposition poi Inca I party: the president of the Chamber of 
Deputies and an ot he r deputy toni a di F eren t political 
party: and the president  of the Supreme Court and another 
Supreme Court justice selected by the entire court. 
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person or institution can propose candidates for 

positions on the Supreme Court and authorized 

the council to undertake evaluations of the 

candidates, including in public hearings. The 

Judicial Council's first selection process was 

characterized by broad citizen participation in 

presenting and objecting to candidates who were 

interviewed in public sessions. According to the 

Dominican Republic experts who contributed to 

this study, "The active participation of civil 

society, proposing and objecting to candidates, 

and the unprecedented television broadcast of 

the evaluation and final selection to the entire 

country permitted a selection that, although not 

completely free of political influences, was quite 

good." Given the highly political composition of 

the council, hovevei there is no guarantee that 

the next selection process will he as transparent. 

In Argentina, despite reforms in the system of 

selecting other judges, Supreme Court justices 

are still proposed by the executive to the Senate, 

which most approve their irnm mat ions Dtirin 

President Carlos Menem's administration, the 

number of justices on the Supreme Court was 

increased and the majority of the court's 

members had strong ties to the government. 

Former partners of the president's law firm, his 

personal friends, and even the former minister of 

justice were appointed as Supreme Court 

justices. The court, with this 'automatic 

majority" could be telied on to validate 

controversial executive actions .7° 

In Panama. the selection process remains overtly 

political: the president nominates Supreme 

Court jutices who must then he ratified by the 

legislature. In Honduras, criticism of the highly 

politicized judiciary has resulted in a 

constitutional amendment (ratified in April 

c° Victor A bra nan' ich report on ju dci cii 

independence in A rgcni in a. prepared for this St tid' . liii 
2i160.p 2.  

2001) that requires the formation of a broad-

based nominating hoard to propose candidates 

for the Supreme Court and lengthens justices,  

terms from Four to seven years so that they will 

no longer coincide with presidential and 

congressional terms. 

In Guatemala. civil society organizations have 

sought to make the selection process more 

transparent. When the U.N. special rapporteur 

on the independence of judges and lawyers 

visited Guatemala 	1999, he emphasized the 

urgency of improving the transparency of the 

selection process.' Guatemala relies on a 

postulation commission. comprised of a 

university rector, law school deans, 

representatives of the Lawyers Association, and 

members of the judiciary. This commission 

sends a list of 26 candidates to the Congress, 

which must appoint the 13 Supreme Court 

magistrates. A similar process is used in the 

selection of appellate magistrates. In late 1999, 

after the special rapporteur's visit and it civil 

society campaign setting forth criteria for the 

selection of justices. a Supreme Court selection 

process was undertaken for the first time since 

the 1996 peace accords and was carried out with 

it significantly greater degree of transparency 

and attention to professional qualifications!2  

Guatemala stilt limits the tenns of all judges, 

including Supreme Coti rt j  tist ices, to five 

years.71  The U.N. special rapporteur concluded 

that five-year terms are too short to provide 

See Report of the Special Itappnrtcnr on the 
I id epen dci icc of Judges  a rid Lawyers- srqna note 7. par. 
61-63. 

See Cat, rica Judith  Vizq ircz Snacri lii. 
ix; i,r n; Ici ie,a p (alicia .Jii;Iicii,l en (jiiiJt c,nala. Ideas v 

uoec; ilier' ins p:ua la ci eniocrat i zación dci S rs;cnxi d c J tist ic a 
i (iii item a 1,1: in at ii tilt) Ile  iLsind i us ('u niparados en Ci eric as 
Pcnaies. 20001. p. 43-46. 

A cons tutronal amcndnient that oould have 
inc reused their ternis to seven 	irj included in the 
package it constitutional reforms proposed in 19W all of 

them tiilcd to pdss a Ma> lox') re;cL;ULIUi. 
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justices and judges with the requisite security of 
tenure and recommended that these be expanded 

to 10-year terms. 

As these examples illustrate, through varying 

formulas Latin Americas countries have sought 

to create more transparent systems for the 

nomination and appointment of supreme court 

justices. In most cases, the country experts 

consulted felt that these reforms had improved 

the transparency of the process, improved the 

quality of the cotnt, and increased political 

Pluralism in the selection process. Impressed 

with the recent experience of the Dominican 

Republic, some advocated a similar public 

evaluation process, followed by an immediate 

selection in order to diminish the influence of 
political and other extraneous influences. 

Because supreme courts are inherently political, 

an objective, purely merit-based selection 

process is generally neither feasible nor 

desirable. Nonetheless, it is important that 

political and professional criteria be discussed 

openly and publicly and that there be clear 
political responsibility for the actual 

appointment. Regardless of the particular model 

involved, selection methods should be 

transparent and based on objective criteria, with 

opportunity for input and comment from the 

legal profession and civil society in general. 

Loner court judges: Selection iiw1 
lenure  

Traditionally in Latin America, the legislature, 

the executive, or the higher courts have named 

lower court judges on a largely political basis. In 

Paraguay. for example, the executive named 

Judges for five-year periods, which coincided 

with presidential elections. Appointments and 

promotions depended entirely on the executive. 

Even reform designed to create a systeni less 

vulnerable to political manipulation frequently 

maintained the same problems, sometimes 

through informal rules that divided judgeships 
among parties or factions or gave appointing 

authorities (e.g.. Venezuela's judicial council) 

the right to a certain number of lower-level 

appointments. To move away from these 

arbitrary practices, countries have established 

judicial career structures in which judges are 

supposed to enter through a merit-based 

competitive process, often right out of law 

school, and work their way up, step by step, 

based on seniority and their relations with their 

superiors. The inherent drawback of this model 

is that, by promoting the development of a 

strong corporate identity, it breeds insularity and 

limits the independence of lower court judges, 

whose chances for promotion depend on their 

superiors. 

Country experts who contributed to this study 

repeatedly emphasized the problems forjudieial 

independence inherent in continuing hierarchical 

control of lower court judges by the supreme 

court: With judges beholden to, and often in fear 

of, their superiors in the judicial hierarchy, true 

judicial independence cannot be achieved. This 

means moving away from a conception of 

judicial power as something delegated by 

supreme court justices to their colleagues in the 

lowerjudicial echelons. As the Chilean experts 

emphasized, some reform efforts may have 

inadvertently reinforced these vertical structures 

by further concentrating disciplinary and 

administrative authority in its Supreme Court. 

Recent reforms throughout the region have 

sought to establish or reform judicial career laws 

in order to provide for more transparent, merit-

based selection systems. In many countries, 

candidates to serve as judges are now recruited 

and screened by some kind of committee or 

judicial council. The transparency of the 

selection process and the involvement of 

different sectors in it are more important than 

which entity is given appointment power. 

Procedures forjudicial selection. Efforts 

throughout the region to move away from 

judicial selection that depended on political 
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contacts and cronyism remain very much a work 
in progress. However, as described below, 
experts involved in this study noted significant 
improvements in the judges selected through 
new procedures in several countries, including 
Chile. El Salvador, and Paraguay. Judicial 
councils introduced in Argentina and Bolivia 
have moved slowly to fill vacant positions. 
Other countries, including Panama and 
1-londuras. have yet to undertake or implement 
reforms neccary to yield significant changes. 

Training programs for judicial 
candidates, merit-based selection, and 
transparent procedures. A 1994 reform in 
Chile created a sophisticated system for the 
selection ofjudges. The process now begins 
with a recruitment campaign to encourage 
candidacies for vacant positions.. Candidates are 
then evaluated competitively based on their 
backgrounds, tests of their knowledge, and 
abilities as well as psychological tests. Finally, 
they are interviewed. Those who complete this 
stage successfully enter a trainingcourse at the 
new Judicial Academy. which lasts six months 
and is divided equally between seminars and 
temporary assignments to courts. The students 
receive scholat ships for this program. The final 
stage is the actual selection of new judges by the 
MOJ, Those who have completed the academy 
receive preference over external competitors. 
Academy graduates are not obliged to seek 
judgeships, but, if they (10 not, they must 
reimburse the value of their scholarship. 

According to Vargas and Duce, this new process 
has been carried out with an unprecedented 
transparency that has yielded very positive 
results. Good candidates have come forward to 
pat ficipate in the selection process. and those 
choseif appear objectively to be the best 
qualified. The training they have received in the 
courts has been eminently practical, but w ith 
sufficient time for reflection. Distinguished 
magistrates and academics have served in the 
training process. The vast majority of academy 

graduates have gone  on to enter the judicial 
career. Most important, graduates say that they 
I el more independent, as they understand that 
selection was based on their own merits, through 
a competitive process, and not on friends or 
contacts.'4  

A somewhat similar process is followed in 
Guatemala based on the 1999 Judicial Career 
Law that requires the judicial)' s Institutional 
Training Unit to evaluate candidates with tests 
and personal interviews. Those who rank highest 
may take a six-month training course. Successful 
course completion makes the candidate eligible 
to be named by the Supreme Court to positions 
in the] udiciary. This training course has been 
criticized, however, for its methodological 
weaknesses, notably its attempt to overcome the 
deficiencies of five years of university training 
in six months, rather than focus on developing 
judicial aptitudes and capacity. 

The new Judicial Career Law in the Dominican 
Republic requires aspirants to successfully 
complete theoretical and practical training 
programs at the National Judiciary School. 
Those who have not completed the requisite 
training can only be named j udees on a 
provisional basis. In November 2000. after 
considerable delay, the Supreme Court 
promulgated the required regulations for the 
judicial career and in April 2001. 451 judges 

crc sworn in to the judicial career, having 
completed the requisite training and evaluation 
requirements. 

' Vargas and Duce. p. S. 

Sec in ten jew will) Yol a', (In Perez. cited in 
IIII,dac ion Mvrna Mac/Proarania de In vestigacinn y 
An at I Si S. In h,ri,, e sohrc el (I I ado de C  Illp I i ni iell to de t as 
Recomcndaeio,,es del Relator sohre Independeneia de 
3 u e ecs A hoga do s. ( 1001), unpublished report on lit 
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Nomination of candidates by 

independent judicial councils. In sdme 
countries, judicial councils that are not 

subsidiary to the supreme courts are tasked with 

nominating candidates for positions in the lower 

courts. Councils in -Argentina and Bolivia have 

introduced merit-based recruitment and 

scrcening procedures. However, critics complain 

that, to date, the procedures have taken too long, 

leaving vacancies throughout the court systems. 

The Argentine Federal Judicial Council assists 

in the appointment and removal of federal 

judges, preparing slates of three candidates to 

fill lower courtjudgeships. It selects new judges 

through public competitions, with] uries 

designated to review the candidates for different 

openings and then send slates of three finalists 

to the council's plenary. Juries consist of a 

judge, a lawyer, and a law professor—all from 

different jurisdictions than the vacancy to be 

filled. This selection committee evaluates the 

candidate's background and reports the results 

of the personal interview and the written 

examination. The plenary can review tli is 

written material as well as assess the finalists in 
a public hearing to evaluate their aptitude, 

appropriateness, and democratic vocation. Any 

modification of the selection commission's 

resolutions must be adequately explained and 

publicized. The plenary must adopt its decision 
by a two-thirds majority of the members present; 

there is no appeal from this decision. Judicial 

appointments are infinite, subject only to the 

requirement of "good conduct." The names of 

the candidates are to be made public, so that any 

objections to their candidacy can also he raised. 

"The challenge for the new system of 

appointment is not only that it be less politicized 

and more independent, but also quicker and 

more efficient than the old system, avoiding 

prolonged vacancies in the courls.t7C  When the 

V. ;\braii joy irk. p. S.  

council began to function, 41 federal courts 

lacked judges; this number subsequently more 

than doubled. Faced with this growing number 

of vacancies, the government was considering 

the proposal of legislation that would permit 

temporary appointments. 

In Bolivia, it took more than two years after the 

council's creation to 1111 the Supreme Court's 

vacancies and fill over 200 vacant or expired 
judgeships." By A';st 2000, only 50 percent 

of all judges had been named under the new 

provisions.-'s 

Whenever a judicial vacancy arises in El 	- 

Salvador. the Supreme Court asks the council to 

provide slates of three candidates qualified for 

appointment. Until recently, however, the 

Supreme Court—without consulting with the 

judicial council—frequently transferred, 

promoted, or named to permanent positions 

judges who had temporary appointments. The 

council has the Technical Selection Unit (UTS), 

which maintains a register of eligible attorneys 

based on annual selection procedures, with 

continual updates. From this register, the UTS 
selects seven or eight of the best qualified 

candidates—based on such factors as academic 

qualifications, seniority, merit rating, 
experience, vocation, and aptitude—and 

forwards the names to the council as a whole. 

The council applies tell same factors in choosing 

three from this group and then forwards this list 

to the Supreme Court for its selection, In 

practice. the selection process has remained 

deficient. Until recently, inappropriate influence 

in the selection of candidates was common, 

including a pre-selection of candidates who were 

then accompanied by two names designed to 

Sec I.inn I Iarnnicrgrcn. rite Judicial Career in 
latin Atnericu[ P. to. 

" Eduardo Rodriguez VeItze. iniornialioti 
Submitted as parl of this study. Au-p,  MO. 
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serve as "filling" and the suppression of 

negative information about candidates. Limited 

communication between the council and court 

about selection criteria has hampered efforts to 

improve the process. According to Francisco 

Diaz, the current council has taken steps to 

improve the selection process. 

Transitional measures to replace 

politically appointed judges. Recent 

constitutional reforms tit tne üoiu inican 

Republic gave the Supreme Court (instead of the 

Senate) authority to appoint judges. The reforms 

led to an attempt to replace most of the country's 

roughly 500 judges within a period of about one 

year. The Supreme Court justices chose to open 

the competition for these positions to all lawyers 

who met the statutory requirements, including 

sitting-judges, and to submit all candidates to an 

evaluation before the entire Supreme Court in 

sessions open to the public. This system and the 

reality that some 3,000 candidates participated 

resulted in a rather superficial evaluation that 

consisted of asking each candidate some three or 

four questions. Given the need to renew the 

entire judiciary in a relatively short time and the 

lack of an established system for vetting 

potential judges, this minimal form of evaluation 

may have been a reasonable measure under the 

circumstances. 

Judicial career laws subject to 

manipulation in practice. The existence of 

laws that establish procedures for selecting 

judges may not be reflected in the realities of 

judicial selection. For instance, in Honduras, 
despite having ajudicial career law in effect, 

judicial appointments and transfers have 

routinely depended on arbitrary, political factors. 

The former president of the Supreme Court, who 

was delegated by the entire court. named, 

See !)frz ... 	d I rqtill, . p. 

transferred, and dismissed judges, taking into 
account the political affiliation of the judge and 

the proportion of power acquired by the 

different political parties in the presidential 

elections. Although judges were appointed for 

an indefinite period, in practice they remained in 

office as long as the president of the Supreme 

Court or a particular justice of the Supreme 

Court determined that they should stay.8 ' 

Initiatives currently under way to improve the 

transparency ot judicial selection include the 

creation of a tribunal for selection of sentencing 

uclges, which will be composed of 

representatives of the (appellate) judiciary, the 

bar association, and the national university's law 

school.SI 
	 - 

In Panama, judges are appointed by their 

immediate superior in the judicial hierarchy. 

TItus, the full Supreme Court names the district 

judges who then name the circuit judges, who 

are charged with naming the municipal judges. 

Although candidates are selected through a 

competitive process, the naming bodies are 

presented with the entire list and are under no 

obligation to pick the best qualified, permitting 

arbitrary selection. The result is that the person 

chosen in Panama "owes and professes absolute 

and perpetual allegiance to the person or persons 

who selected him or her."8  

Judges in Costa Rica are selected on a 

competitive merit basis. The Supreme Court 

must choose one of the three candidates who 

receive the highest ratings in the testing and 

evaluation process. Until 2000, the Supreme 

Jesus Martinez, epon on judicial 

i id epcnd encc in I-lu nil tiras. prepared Inr I It is St U d' J LIlie 

2130t). p. C. 

5 c It', ELI P. I SOC/Li( '00/5112.) 0 /nd./'endeIIcin 

hid/Cal  LU (eIln'vnoIeiiec:, p. 34. 

Jorge Molina M end nza. repon on ud cia! 

i ad epe ad ence in Panama, prepared ioi this SI Ud\c J U lie 

3. 

112 	 Guidance for Promoting Judicial Independence and Impartiality 



Court had expanded the size of the slates it 

received from the Judicial Council from three to 

as many as seven, thereby ieserving itself a 

wider range of choice.t3  The court has also 

relied heavily on temporary judges, thus 

circumventing the statutory requirements and 

undercutting the notion ofjohstability. In 1999, 

more than 50 percent of thejudges were 

reportedly appointed on a temporary hasis.0  

This practice ended in 2001; the Supreme Court 

now selectsjudges from the three most highly 

rated candidates. 

Tenure. While in many countries supreme court 

justices are appointed for specific terms, other 

judges are likely to he appointed for indefinite 

terms that are supposed to ensure job security as 

part ofajudicial career. The reality is often quite 

different because higher courts have total 

disciplinary control that may be exercised for 

political or other arbitrary reasons. In Paraguay,  
• judges must be confinned twice alter five-year 

terms before they enjoy tenure. The Paraguayan 
• constitution establishes that judges cannot be 

removed from their positions, transferred, or 

demoted during the period for which they are 

named; even promotions require their consent. 

The constitution of Guatemala, however, still 

provides that judges are to be appointed for 

terms of only five years, which, in some cases, 

can be renewed." The Latin American countries 

that provide secure tenure usually impose a 

niaudatorv retirement age for judges. For 

example, although the new career law in the 

Sec Fernando Gui. Castro. report on judicial 
independence in Costa Rica. prepared for this sitidv. July 
2000. 

o  Francisco Javier DallAnese Ruiz. 'Resunien 
suhrc I a I ndependenc i a Judicial Centroanierica na,' in 
Pal nci a Frances Baron. nm. ed. /.ibtv Blanco so/Me Isa 

Inc/spel Ic/enema del Pot/c, liu//c/nI i Its Elk/sic/c, cIt Ia 

•lc/o,/nLcfraeidn c/c lien/cia en Centroa,nirico. (Sill José. 
Costa Rica 2000j. p. 27. 

Con st itut i un oil he rep ti blic of G uaiema Ia. 
Article 208.  

Dominican Republic provides tenure for 

judges."' justices of the peace face mandatory 

retirement at 60, first instance judges at 65, 

appellate judges at 70, and Supreme Court 

justices at 75. 

Moving away from appointments for short terms 

that coincide with presidential and congressional 

elections is clearly desirable. If selection 

procedures have been improved sufficiently, 

permanent tenurniay be appropriate. In any 

case, providing judges with job security and 

protection against arbitrary non-ratification and 

involuntary transfer are key elements for 

enhancing judicial independence. 

Conclusions and Recommendations. Purportedly 

objective, merit-based selection systems can, of 

course, be subject to manipulation. Some of the 

salient qualifications (e.g., integrity, dedication, 

and willingness to work hard) are not easily 

measurable, and opportunities for exercising 

influence may still abound, Critics maintain that 

requiring the appointing entity to select judges 

based on slates of nominees chosen by other 

entities merely leads those interested in 

obtaining positions asjtidges to curry favor and 

pledge loyalty to those in charge of putting 

together the lists and making the final selection, 

particularly in cases where appointments are for 

limited terms and re-appointment will be 
necessary'.87  lncreasingjoh security could 

diminish the tendency for judges to feel that 

they must remain loyal to those who selected 

them. Some critics recommend simply requiring 

that the highest-scoring candidate in a merit-

based selection he appointed. 

After a 1998 attempt In hinit the interpretation 
of tenure guarantees in the new j tid icial career law, the 
S Li pre Inc Court upheld the broad principle o 'i oh secut. 
-consolidating permanent tenure as the principal 
u nderp in iii hg of judicial  independence.' Pra ls.A I' nez and 
t)Iivares. P. 3. 

Sec. e.g.. Dull 'Anew (ti iz. Resuinea sol,re bl 

In depe n den cia Judicial  Centroaniericana. in Lihrca Blanco 
p. 26. 
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In any event, a transparent process. in which 

interested sectors have the opportunity to 

examine and comment on the qua1 i Fications of 

the candidates should increase the likelihood 

that professional qualifications will be  

considered. Appropriately designed mandatory 

training programs can be useful tools, although 

they may be prohibitively expensive. It is 

important to keep in mind that theoretically 

improved judicial selection methods do not 

always function optimally in practice, as they 

depend to a large extent on the willingness of 

the naming body to Forsake purely political 

considerations and cronyism. While moving 

towards an objective, merit-based process is 

likely to constitute ail improvement  oer the 

thoroughly arbitrary or politicized system it 

replaced. the results of initial reforms should be 

carefully monitored, and greater efforts should 

he made to share experiences with different 

models in this area, both within the region and 

outside. 

It may be useful for donors to encourage 

systematic and serious studies of the 

effectiveness, efficiency, and impact of new 

methods of judicial selection and judicial 

careers in general. National and regional studies 

are needed in order to better understand how 

specific judicial career models actually operate. 

their deficiencies or vulnerabilities. and 'a hcther 

there are measures that could overcome these. 

Comparative studies could also explore different 

models for separating administrative 

responsibility for the judiciary from the 

jurisdictional role, in order to allow high courts 

to devote themselves to their judicial duties and 

to increase the internal independence oft he 

judiciary. 

3. 	£ ni/na/ions, Promotions, 

Transjèis. and Discipline 

Judicial evaluations may be carried out by the 

supreme court or its delegates, by ajudge's 

imnied iate superior. or liv a hotly independent of 

• the judiciary such as ajudicial council. 

Evaluations may be designed to monitor 

perl'onnance Cor disciplinary purposes or as an 

element in decisions about promotions. They 

can also be, but rarely are, used to detect 

weaknesses, promote improved performance, 

and provide incentives. The Supreme Court of 

the Dominican Republic, for example, has begun 

to maintain statistical information about the 

courts to design strategies to enhance court 

efficiency and evaluate judges. The Dominican 

experts suggest that it Would he important also 

to review the number of decisions revoked by 

higher courts and the reasons for these 

revocations. 

In most countries that seek to evaluate judicial 

performance, only quantitative factors are 

considered. It remains unclear whether 

qualitative evaluations are feasible or desirable. 

There is little consensus about how judges 

should be evaluated and by whom. Many 

countries do not have any systematic evaluation 

system, Reflecting their more political role and 

selection mechanisms, supreme courts are not 

included in evaluation systems and have 

separate disciplinary mechanisms. 

International assistance can be helpful in the 

development or improvement of systems for 

tuonitorig and evaluating judicial performance 

and for disciplinary systems. Discussions aimed 

at clarifying the purposes ofcvaluations---eg.. 

to identify problems and help set priorities for 

training, or to contribute to decisions regarding 

proniotions and discipline—may be helpful in 

determining the kind of mon itori rig and 

evaluations needed. Attention should also be 

given to determining who should carry out the 

evaluations and under what auspices. 

U. 	Promotions 

Many of the problems that have plagued the 

processes for appointing lower court judges have 

also compromised promotion processes: thus. 
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several of the reforms introduced into the 

selection process also apply, or should apply, to 

the process of promotion. One common 

deficiency has been the lack of notice to sitting 

judges of opportunities for pi-omotion. Some 

countries have sought to remedy this situation. 

For instance, in Guatemala, new regulations 

require the council to (a) circulate a bulletin 

advising sitting judges of openings, (b) evaluate 

the professional accomplishments and conduct 

of those interested in promotions, and (c) 

determine their eligibility for a different level or 

category. Similarly, in the Dominican Republic, 

when a vacancy occurs in thejudiciary, judges 

in positions immediately below are called on to 

compete for the position. Only when none of 

these judges is selected is the Supreme Court to 

turn to lawyers who meet the legal requirements 

for the position. 

b. 	Disciplinary ,nc'chanis,ns and clue 
process guciramees 

Judicial discipline is usually handled by a 

different institution than routine evaluations, 

although in some countries evaluations may 

serve as a basis for discipline. Decisions to 

remove judges generally are handled by the 

entity responsible for appointments, while lesser 

forms of discipline may be imposed by a 
different body. 

Many disciplinary mechanisms violatejudges' 

rights to due process or interfere with their 

independence. Disciplinary systems have 

frequently been used for political reasons or to 

punish independent judges who issue decisions 

contrary to the views of their superiors in the 

For instance, the prcside,,t of the Cons! itutionat 
Court of Guatemala informed the U.N. special rapporteur 
that. out o 1 35 pet it ions 'or ampw'o rcce i ved Ironi ,i udges 
since 1986. 19 had hecn granted because the Constitutional 
Court found that thc i udges had not been given the 
opportunity to defend I henise Fees Coo 'nan sw amy report. 
par. 99.  

judicial hierarchy. Involuntary transfers, often to 

remote parts of the country, or even promotions 

without consent can be forms of discipline and 

maintaining hierarchical control. 

To improve due process protections, 

Guatemala's new Judicial Career Law 

establishes that the Judicial Discipline Junta 

(under the Supreme Court) will be in charge of 

disciplinary actions, except for the removal of 

judges. The offenses that can lead to disciplinary 

action are now set forth in the law. The junta's 

initial resolution should be based on a hearing at 

which the judge's representative can he present, 

as well as the complainant, witness, and experts. 

This resolution can be appealed to the Judicial 

Council. 

In Bolivia, responsibility for- judicial oversight 

and discipline is now assigned to the 

independent Judicial Council, which does not 

provide due process guarantees to judges 

accused of malfeasance. According to Supreme 

Court Justice Eduardo Rodriguez, the council 
has failed to distinguish adequately between 

disciplinary and criminal proceedings. Without a 

system to resolve complaints against them 

qttiekly and effectively, judges become 

discouraged, sometimes deciding to leave their 
positions rather than defend themselves in 

prolonged disciplinary proceedings that can 

adversely affect their professional standing. 

Judges, particularly those in the district courts, 

have expressed concern about pressure from the 

council either because of largely unfounded 

complaints from unhappy litigants or for 

excesses in disciplinary control that tend to 

invade the judge's jurisdictional ambit. 

In the Dominican Republic. the new Supreme 

Court's eagerness in disciplinary matters and a 

lack of regulations forjudicial inspections led to 

automatic suspensions of judges accused of 

corruption—without any clue process guarantees, 

raising concerns about the balance-beJween 

independence and discipline. Indeed, the 
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Dominican experts from the NGO sector note 

that many sanctions seem to be based on 

ideological criteria, with judges sanctioned who 

have granted provisional release on bond or 

writs of habeas corpus.59  One positive step taken 
is that transfers and promotions now require the 

consent of thejudge to avoid past practices of 

sending judges to faraway provinces as 

punishment. 

C 	 TV/iat body is responsible for jut!icial 

c va/urn ion anti thsciphne? 

The constitution of Paraguay provides for a jury 

forjudicial disciplinary proceedings made up of 

two Supreme Court justices, two members of the 

.Judicial Council, two senators, and two deputies 

who must be lawyers. This recently formed 

entity has already received a substantial number 

of complaints that have led to the removal of 

Judges found to have been involved in 

corruption, crimes, or poor perfonnance of their 

duties. 	- 

Reforms in El Salvador have sought to remove 

responsibility for evaluating judges from the 

Supreme Court. Under the current system, the 

.ttidiciil Council carries out periodic evaluations 

of all judges' administration of their courts. 

itclud irg compliance with time limits, and can 

recommend the suspension or removal of those 

whose performance is found to be 

unsatisfactory. The Supreme Court retains the 

power to impose discipline, relying on its 

Judicial Investigation Unit. which does not 

necessarily use the same criteria as the council. 
This somewhat overlapping system has resulted 

in inefficiencies and has been the subject of 

significant criticism. The Supreme Court does 

not necessarily act on the council's disciplinary 

recommendations; when it does, it initiates its 

own investigation and, depending on the results 

of this process. decides whether or not to impose 

a sanction. In an attempt to institute greater 

transparency, the most recent version of the 

Judicial Council's law requires that its 

evaluations be shown to the individual 
evaluated. 

In its first year (1999-2000). Argentina's new 

Judicial Council carried out four impeachment 

proceedings, which led to the removal of two 

judges, the resignation of another during the 

proceedings, and the restoration of a fourth 

judge to his tribunal because the accusation 

could not he substantiated. In August 2000, 77 

cases remained under investigation; 12 of which 

were considered extremely important. and 108 

had been dismissed following preliminary 

studies 	Although the council is still in its 

formative period, it has been criticized for 

nioving slowly and because sonic members of 

the council are not regarded as sufficiently 

independent. Two of the senators who serve on 

the council are currently tinder investigation in a 

corruption scandal themselves. Council 

members have been inclined to piotect judges 

loyal to the former government and, overall, 

little has been done to clean out thejudiciary.° 

Chile Ic recently reformed its system for evaluating 

judges and judicial employees and developed a 

system that seems to address many key 

concerns. Previously, the Supreme Court had 

reserved the right to evaluate all judges, thereby 

accent uating its control over the entire judiciary. 

The rel'onn established that the evaluation 

should he done by the immediate superior of  

judge, as the person most familiar with the 

judges actions. Criteria for evaluations have 

been specified, and a file has been established 

for each judge so that his or her background can 

be taken intd account during the anntia I 

   

Abraniovicli. p. 7. 

Additional infi,rniaiion Ironi V. ,\hrunsovich. 
Pruis..'J.Jrc/ : 	t)'vrcs. p 16. 1 11 
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evaluation. The views of those who use the 

system are now taken into consideration through 

mechanisms that allow them to reach the 

evaluating body in a timely fashion. The old 

system did not effectively distinguish among 

judges; more than 95 percent of them received 

top ratings. instead, it served as a means to 

punish somejudges through an expedited system 

with fewer guarantees than the disciplinary 

system. In addition to expanding the number of 

rankings and the different aspects to be 

evaluated, judges are now given information 

about their different rankings, the reasons for 

these, and the aspects that need improvement in 

the eyes of the evaluators. The reforms also 

established a new right to appeal the findings of 

the evaluators. To give the evaluations more 

importance, a direct link was established 

between evaluations and promotions. Thus, a 

better-evaluated judge receives preference over 

a less-well evaluated one. 

Despite all these well-intentioned reforms, the 

evaluation system remains arbitrary. Problems 

with the system have led to the growth of a 

movement that urges an end to the evaluation of 

judges. On the one hand, proponents of 

abolishing evaluations at 	that thejudicial 
role is not one that lends itself to objective - 

evaluation. A more serious objection is that the 

evaluation system inevitably impinges on 

judicial independence. According to this view, 

the evaluations have no other goal than to 

reward those individuals who identil\' with the 

organization's culture and redirect those who are 
not in I incwith 

Assistance should focus on making disciplinary 

systems more effective, fail-, and transparent.93  A 
- - -key step is to remove the handling of complaints 

and discipline (though not necessarily 

evaluation) from immediate superiors. An 

Vargas and 011cc. p. II - 

5cc 1 Ianlnlenzrcu. p. 31. 

operationally independent office should handle 

these matters, whether it is located with in the 

judiciary, the judicial council, or elsewhere. 

Citizen education about the role and 

responsibilities of j udges should include 

information about how to lodge complaints----

when judges fail to fulfill their duties. At the 

same time, steps should be taken to ensure that 

judges are protected from frivolous or unfair 

attacks by unhappy litigants who seek to use the 

disciplinary system as an alternative appellate 

process or simply for revenge. 

d. 	Supreme cuterl disciplinary proceedings 

Disciplinary proceedings against supreme court 

justices are usually carried out by the supreme 

court itself—raising questions about the 

impartiality of the disciplinary body—or by the 

legislature through impeachment proceedings. 

The Supreme Court of Costa Rica investigates 

reported misdeeds by its members. The 

suspension or revocation of the appointment of a 

Supreme Court justice requires a two-thirds 

majority vote of the 22 members of the court. 

The Supreme Court cannot directly revoke the 

appointment of a sitting justice, but can forward 

its findings to the Legislative Assembly. As 

Fernando Cruz points out, this self-evaluation by 

members of the same tribunal does little to 
ensure transparency-, impartiality-, or 

accountability. 

Like its Costa Rican counterpart. the Dominican 

Republic's Supreme Court judges its own 

members when they are accused of misdeeds. 

The Dominican experts emphasized the need to 

create a more impartial system forjudging 

Supreme Court justices, while avoiding the risk 

of subjecting them to political persecution for 
their actions. 

Chile's legislature has the power to bring 
"constitutional accusations-  or impeachment 
ploceedings against members of the Supreme 

Guidance for Promoting Judicial Independence and Impartiality 	 117 



Court for serious dereliction of duties. Since the 

restoration of democracy, five impeachment 

proceedings have been brought, one of which 
was successful. While these cases have 

promoted discussion of the need for judicial 

independence, the quantity of cases also 

suggests that impeachment proceedings may he 

a recourse for sectors unhappy with judicial 

rulings. 

4. 	El/des 

The experts involved in this study emphasized 

the need to find ways to instill and enforce 

judicial ethics. Many countries do not have a 

code of ethics forjudges, although such codes 

are currently under consideration in a number of 

countries. Several of the experts suggested that 

donors should encourage the development of 

ethics codes for the judiciary. In this area, the 

United States can provide a number of useful 

examples. Experts at the Guatemala meeting 

suggested that appropriate training on ethical 

issues could be very helpful. 

In some countries, special bodies have been 

established to address alleged ethical violations. 

In Panama, an attempt to establish it special 

body for this purpose outside the judiciary was 

(ejected as unconstitutional by the Supreme 

Court as an unjustified alteration of the 

constitutionally established vertical control by 

the hierarchical superiors ofjudges. This council 

included the president of the Supreme Court, the 

presidents of the Supreme Court's different 

chambers, the attorney general. the state counsel 

(pmcurador tic' in adn,inLctrc;ción), and the 

president of the National Lawyers' Association. 

In Chile, where judicial corruption has 

reportedly increased in recent years, and a 

Supreme Court justice was removed from office 

after being accused of corruption, the Supreme 

Court decided to create the Commission of'  

Ethics for the Judiciary, made up of five of its 

members. This commission has imposed 

sanctions on judges involved in corruption cases 

and initiated the process that culminated in the 

recent removal ola well-respected judge on 

Santiagus appellate court. Referring to this 

case, the president of the Supreme Court has 

made it clear that corrupt practices will not be 

tolerated within the judiciary. It is too soon to 

say whether this public pronouncement of zero 

tolerance and the court's action in this case will 

help to limit corruption. The ethics commission 

is also considring the creation of a judicial 

ethics code, which would be important in 

clarifying the unacceptability of certain conduct 

(ranging from inappropriate, not transparent, or 

actually corrupt) that has long been tolerated 

inside the judiciary. Vargas and Duce suggest 

that one problem with the Supreme Court's anti-

corruption initiative is that, by not including any 

lower court judges, it reinforces the hierarchical 

control of the judiciary, even though corruption 

actually afflicts all levels of the judiciary.n 

Some potential ethics problems can be avoided 

by improving the transparency and other aspects 

of the selection process. The Dominican 

Republic's new Supreme Court made a notable 

effort to select judges whose career reflected 

moral and professional rectitude. The court has 

also made it clear that it would not tolerate 

corrupt actions by judges or other personnel in 

their courts. An incipient but efficient system of 

judicial inspection has permitted the detection 

and sanction of occasional cases of corruption. 

Requiring explicitly grounded judicial decisions 

is an important tool in avoiding corruption. 

Decisions that dcnionslratc the necessary 

correlation among the evidence, the arguments, 

the legal basis, and the ruling are less likely to 

be the product of outside influences. 

The Argentine contributor to this study has 

suggested that knowing who the justices are and 

what they think about important societal issues, 

\''.l"!l Utice. p. 27. 
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based on an analysis and statistical breakdown 

of their decisions, would contribute enormously 

to making the justices accountable for their 

decisions. lie noted the positive precedent of 

U.S. press coverage of the Supreme Court. 

including stories about decisions and the court's 

composition (often warranting front page 

coverage), analyses about the significance of the 

Supreme Court's decisions, and statistics about 

the conformation of its majorities after each 
session \Vell-respectecNGOs should also be 

encouraged to monitor the actions of the 

judiciary and related institutions (e.g., judicial 
councils) 

Other potential tools include public access to 

information about the judiciary, including 

judicial decisions (with appropriate exceptions 

to protect legitimate privacy interests), the 

judiciary's expenses, its use of its budget, the 

personal background ofjudges, statistical 

information, and sworn disclosures ofjudges' 

assets and incomes—although the manner in 

which this is done needs to be balanced against 

concerns about the heightened risk of 

kidnapping or other criminal targeting ofjudges 

if full public disclosure is required. While sonic 

experts in Latin America maintain that delving 

into ajudge's finances and personal life 

impinges on judicial independence, others 

believe that the U.S. system that requires judges 

to make full financial disclosures to avoid 

conflicts of interest or even the appearance of 

such conflicts—is a necessary, if unpleasant. 
requirement. 

5. 	Training 

Lack of adequate training makes judges depend 

on their superiors, as they seek to avoid having 

their decisions overturned. Inadequate training 

produces insecurity, which leads to fear of 

public censure in the inedia and limits creativity. 

A number of experts emphasized that training 

should be--and rarely is—designed to change 

the attitudes ofjudges. In large pan, this means 

educating judges about the importance of their 

role in society. 

According to Honduran expert Jesás Martinez, 

"The most effective training to develop 

independent thinking in judges would be 

training that is not strictly academic or designed 

to consolidate their theoretical and practical 

knowledge—although that is indispensable—but 

training that is of 	towards the character, 

ethics, and conviction of a judge and the judicial 

role in society. This kind of program should 

precede any training programs to increase 

knowledge of the laws and their practical 

application, and before taking on judicial 

responsibilities.." 

a. 	Continuing education 

In Chile. the new Judicial Academy provides 

continuing education for judges. The workshops 

are carried out by different entities based on bids 

that set forth the content, methodology, 

materials, and academic level of the instructors. 

The methodology must be an active one; 

lectures are not acceptable. Judges and judicial 

employees are encouraged to enroll in these 

workshops; lobe placed on the annual honor 

roll, a key factor in determining promotions, a 

judge must have taken at least one of these 

courses. Although the academy has received 

positive evaluations, its impact remains limited 

because there is little connection between its 

training activities acid judicial policies. 

In the Dominican Republic, the National 

Judiciary School's training programs have 

strengthened judicial independence by giving 

judges the necessary tools to analyze cases in 

depth from a legal and social perspective and to 

provide a basis for their decisions. The judiciary 

school has sought to establish cooperative 

JcsOs Martinez. p. 16-I?. 
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relations with other countries in Latin America. 

According to the Dominican experts, the school 

needs to promote training programs that help 

judges to resolve new issues and become 

sufficiently familiar with principles of law and 

hunia n rights so that they can apply them in all 

the cases they face. Due to an inadequate system 

of cgal education, the school also needs to help 

judges overcome the gaps in their education. 

The experts involved in this study criticized 

training programs in  number of countries for 

their lack of impact on judicial practices, often 

because other reforms needed to be implemented 

to create the conditions in which the lessons of 

the training program could be applied. The 

results of training programs have been limited 

by turnover within the judiciary, failure to carry 

out essential reforms that would change judicial 

practices, and entrenched attitudes. Often those 

receiving training are unable to take advantage 

of what they have learned without institutional 

restructuring, access to information, appropriate 

equipment, etc. In some cases, donors have not 

maintained their training efforts for sufficient 

time or with sufficient continuity to achieve 

results. The judicial training schools that have 

been established throughout the region vary 

considerably in qualitv. 

The experts concurred that training remains 

essential, but, in general, needs to he better 

designed and focused, realistically coordinated 

with other reforms, and reinforced with more 

follow-up, policy reforms, and incentives—and 

possibilities—for applying lessons in practice. 

Moreover, training should explicitly address the 

role ofjudges and judicial ethics. The Guatemala 

regional meeting concluded that judicial 

independence should be the backbone of a 

strategic training plan. Participants emphasized 

that training should extend to all personnel (not 

just judges) at all levels. Training for those 

entering thejudicial career should be designed 

differently from training for existing personnel. 

Adult education methods should be used: 

workshops, seminars, practical exerciscs, 

laboratories, and clinics. The trainers should be 

carefully selected and training plans carefully 

designed based on realistic training goals. 

h. 	Law school euncation 

A number of the experts involved in this study 

emphasized that deficient professional (law 

school) training is one of the most serious 

obstacles to creating a truly independent 

judiciary. Law schools should teach students 

about the role ofjudges. In his report on 

Guatemala, the U.N. special rapporteur on the 

independence ofjudges and lawyers noted that 

"for the long-term well-being of an independent 

and impartial judiciaty." it is essential to address 

the reform of university legal education and the 

training of lawyers.9' 

University legal education needs to he brought 

up to date and coordinated with judicial reform 

efforts. As countries go through accelerated 

processes of transformation, many universities 

have difficulty keeping themselves up to date 

with the reforms. 

C. 	Training in international law and 
dissemination at international decisions 

Increasingly. Latin American constitutions and 

.jurisprudence  rely on international human rights 

instruments and decisions interpreting them. In 

Argentina and Chile, for example. courts have 

become increasingly willing to rely on 

* 

For a discussion ol tim complexities oijudieuil 

training. see Ceti Ito dc Estudios de Just ida de I as Ani&icas 
(CI-  J A)  Crisis en ]it capac ii aeOn i dc Ia 7 .Stctcn,os 

.itet Iicii IIn5.. 	i,) '..,i/. 
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international jurisprudence, particularly from the 

Intet-American system. The Inter-American 

Court and Commission on Human Rights have 

issued a number of decisions that claril5' the 

obligations of state parties to, liz/er a/ia. can -v 
out serious investigations of human rights 

violations, prosecute and punish perpetrators, 

and provide reparations to victims. Focusing-
directly 

ocusing
directly on the question of judicial 

independence, both the Inter-American 

Commission and Court have recently issued 

decisions calling for the award of damages and 

reinstatement of a Peruvian Supreme Court 

justice (as part of a purported purging of the 

other branches of government to overcome 

corruption) and three members of the Peruvian 

Constitutional Court (who ruled a law allowing 

Alberto Fujinioni to run for president a third 

time to violate the constitution). The 

commission and court found that their arbitrary 

removal violated their rights to permanent tenure 
and due process.95  In November 2000, shortly 

after Fujimori's departure, the three 

Constitutional Court magistrates were reinstated. 

Under Peru's interim government, the Supreme 

Court justice was also reinstated in compliance 
with the Inter-American Court's 

recommendation.'' 

Judges need to be aware of the provisions and 

relevance of international human rights 

instruments, both to their own rulings and to 

guaranteeing their independence. This requires 

education about relevant international human 

rights standards and jurisprudence and training 

in how to apply these in their decisions. Further 

Sec In icr-.Anicri can Co inn] i ssi on on I-I a a an 
Rights. Report no 48100. Case 1 1.166, Willer Humberto 
\'ñsquez Vejarano (I'eró). '\p 'U 13. 2000: Cone 
I ntcrancri ca ia dc Dercch ii S I-lu iii anos. Serie C: 
Resotuciones v Scntencias. no. 71, (aso del Tribunal 
Coast itucional. seitiencia de 31 dc cliero de 2001. 

By resolution oF the Con scj n 'Iran si iorio del 
I'odcr Judicial. February I. 2001 

incorporation of these standards into the 
jurisprudence and legal practice would 

contribute to strengthening due process 

guarantees. including the guarantee of 

independent and impartial judges. National and 

foreign universities can provide this kind of 

training. 1-luman rights NOOs experienced in 

using international instruments and proceedings 

can be an invaluable resource in this area. Some 

of the Latin American experts noted that training 

programs in this area should give priority to 

judges outside the main urban centers. 

Key decisions from the Inter-American 

Commission and Court on Human Rights should 

be better disseminated in countries, particularly 

to judges and lawyers. At the moment, it is often 

the executive branch that responds exclusively 

to the Inter-Aiiierican Commission, so that even 

important resolutions may be virtually unknown 

to the domestic courts. Legal interpretations or 

reforms are also needed to facilitate the 

implementation of decisions from the Inter-

American system. The judiciary. the legal 

community, and civil society as a whole also 

need to be familiarized with recommendations 

of truth commissions, the U.N. special 

rapporteur on the independence ofjudges and 

lawyers, and other national, regional. and 

international bodies that address issues related to 

judicial independence in their own countries. 

Systematic monitoring efforts can encourage 

compliance with key recommendations. 

6. 	Budgets; Salaries, and court 

A'fautzgernezt 

In almost all of the countries studied, the budget 

for the judiciary and judicial salaries has risen 

significantly in recent years. Some countries 

constitutionally guarantee their judiciaries a 
percentage of the national budget, which has 

strengthened their institutional independence 

from the other branches of government. 

However, larger budgets have not necessarily 
led to strengthening the independence or 

impartiality ofindividtial judges. 

Guidance for Promoting Judicial Independence and Impartiality 	 121 



a. 	Budgetary and athnin,st ia/ne 
responsibilities 

The budget for the entire Argentine judiciary—

federal and provincial—increased nrc than 50 

percent in the past six years, without any visible 

positive results. Justice sector officials suggest 

that reorganizing the system to improve its 

efficiency is more urgent than a budget increase 

for the judiciary."' In Chile, President Patricio 
Aylwin embarked on a five-year plan to double 

the judiciary's budget. The judiciary's budget 

has grown from $45 million in 1990 to $75 

million in I 9972° These increases, however. 

have not been reflected in increased judicial 

productivity. 

In Central America, the guarantee of a fixed 

amount oldie national budget—six percent in 

the cases of Costa Rica and El Salvador—is 

seen as a key measure that has contributed to 

guaranteeing the judiciary's independence from 

the other branches olgovernnicnt. The 

Salvadoran peace negotiators introduced the 

constitutional reform that sets aside six percent 

of the national budget for the judiciary, 

equivalent to $101,628,701 for 2000. In 

Guatemala, a proposed constitutional 

amendment that would have set aside six percent 

of the budget for the judiciary was defeated 

along with the rest of the constitutional reforms 

presented in the May 1999 relèrcndunt The 

Guatemalan constitution entrusts the Supreme 

Court with formulating the judiciary's budget 

and establishes that at least two percent of the 

national budget should to to the j ud ieialy. In 

1999. lour percent of the Country's budget was 

actually allocated to thejtidiciary. 

I he 2000 budget tilr the Argen till C ted cml 
judiciary is $645500000. sonic 1.3 1 pereenl of the overall 
hudgeL Another S 147,700,000 is assigned to the Public 
Nlinislrv. 

As a pereenlage of the national budeet. the 
tic ian s share has tzro'pl trorri 0.59 percent in 1990 to 

OM3 percent il I 997. 

Panama's constitution mandates that the joint 

budget of the judicial-v and the Public Ministry 

cannot be less than two percent of the central 

government  regitlar budget. In fact, the budget 

never exceeds that amount, and the judiciary 

depends largely on foreign assistance to carry 

out activities. Paraguay's constitution 

establishes that no less than three percent of the 

country's budget should go to the judiciary. 

Chileans have resisted efforts to establish a 

constitutional requirement for the size of the 

judiciary's budget. Vargas and Duce suggest that 

guaranteei rig this kind of absolute autonomy in 

the name of judicial independence overlooks the 

need to establish an adequate system of checks 

and balances. Economic independence flees the 

judiciary of its obligation to carry out its 

functions with transparency, including justifying 

publicly what it does and how it spends its 

funds. Funding for the judiciary, they argue, 

should be based on the adequacy and utility of 

its programs and not on a simple formula 
entrenched in law. 

In most of these countries, the Supreme Court 

proposes and administers the judiciary's budget. 

In some, this still involves difficult negotiations 

with the other branches of government, even 

where the judiciary's budgetary allocation is 

constitutionally guaranteed. In tile Dominican 

Republic. although constitutional reforms 

established the principle of administrative and 

budgetary autonomy for thejudiciary and gave 

the court the authority to name all administrative 

and other employees of the judiciary, budgetary 

independence remains illusory. The National 

Budget Office routinely modifies the budget 

prepared by the Su pretne Court with mtt 

consultation and without cons iderat i on of its 

actual needs and commitments. The budget 

proposed by the Supreme Court has been 

reduced by as much as 50 percent in the past 

three years and has constituted less than 1.47 

percent of the country's annual budget. 
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In Paraguay, although the judiciary prepares its 

own budget and is "guaranteed" three percent of 

the national budget, the Supreme Court 

president must still "negotiate" with the 

Treasury Ministry before the budget's 

"approval" by Congress. In Congress, he must 

again lobby the Budget Commission. Budget 

(ems already approved, are not released by the 

executive branch, which claims to have 
insufficient resources. 

The Administrative Corporation of the Judicial 

Branch (CAPJ) was established to provide 

technical support to Chile's Supreme Court in 
administering the judiciary's budget. It functions 

under a board of directors on which five of the 

21 Supreme Court justices sit. Individual courts 

have very small funds for minor expenses. 

Recent reforms eliminated the executive's 

involvement in the selection and promotion of 

judicial employees. The CAN now contracts 

support personnel and individual courts are 

responsible for supervising their work. 

In Bolivia, the administration of financial and 

human resources is now the responsibility of the 

Judicial Council. The council currently absorbs 

some 30 percent of the judiciary's budget. Its 

administrative structure is complicated and 

centralized, and its salary levels are higher than 

those of judges—a situation that creates 
considerable friction. 

Salvadoran participants in the regional meeting 

in Guatemala noted that judges face obstacles in 

removing court personnel who are not 

performing their duties properly or who may be 

engaged in corrupt practices. While the decision 

to coniract non-judicial personnel is made by 

eachjudge orjudges (in the case of multi-judge 

tribunals), once hired these individuals are 

subject to the Civil Service Law. In practice, this 

makes it very difficult for judges to exercise real 

admni iii strati ye authority over their personnel. 

Thus, court staff may have greater job security 

and be subject to less oversight than thejudges. 

Ensuring increased budgets for thejudiciary is 

generally seen as essential to enhancing judicial 

independence, although it is not sufficient to 

ensure independence and must he accompanied 

by measures to ensure transparency and 

accountability for the expenditure of resources. 

Likewise, enhancing the judiciarys control over 

its own budget is likely to protect it li-om outside 

political interference. However, restructuring the 

_judiciary may be more important than budget 

increases for improving productivity. To ensure 

that resources are distributed equitably, it may 

he helpful to decentralize the judiciary's budget 

so that resources are appropriately assigned, 

based on the amount proposed by a budgetary 

department at each level of the judicial structure. 

It is also important to ensure that courts outside 

the major urban centers receive necessary 

resources. 

/'. 	Salaries 

Increased salaries have made the judicial career 

more attractive in many countries. Since 1996, 

judicial salaries in the Dominican Republic have 

increased from 275 percent to 400 percent. In 
Chile.judicial salaries have increased 

significantly in recent years, particularly for 

Supreme Court justices. A new bonus system 

gives first instancejudges and court employees 

the right to an annual bonus if their courts have 

net the annual performance standards set by the 

Supreme Court. (The law emphasizes the 

objective measurement of timeliness and 

efficiency in carrying out jurisdictional duties.) 

They individually rank in the top 75 percent of 

personnel evaluated at their respective level of 

the judiciary. In Costa Rica, judicial salaries are 

attractive for young professionals, but much less 
so for judges with IS to 20 years experience. 

In El Salvador, judicial salaries have risen 

appreciably in the post-war period although they 

have not kept pace with the steep increase in the 

cost of living. Prosecutors' salaries are 

comparable to those of lower court judges while 
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public defenders earn considerably less. Judges 

also receive other benefits such as an allowance 

for gasoline and many have a vehicle assigned to 

them. Retirement benefits are quite generous. 

Likewise. Guatemala's new,  Judicial Career Law 
has greatly increased the salary ofjudges. 

However, the U.N. special sapporteur voiced 

concern about Guatemala's failure to provide 

life and health insurance to judges. 

A 1995 salary increase in Panama made the 

Supreme Court justices the best paid public 

officials in the country. Nonetheless, the trial 

court judges continue to labor with inadequate 

salaries that make them vulnerable to 

corruption. 02 

7. 	Effect of C'ri,njnul Procedure 
Rcforms on Jzulicw/ 
independence 

Countries throughout Latin America are in the 

process of reforming their criminal procedure 

codes. moving away flow a written, inquisitive 

system to an oral, adversarial process. The old 

Systems were typically slow, with limited or no 

public access, and a lack of transparency. Under 

these systems, it was often unclear who was 

actually making decisions and on what basis. 

iypeally. judges were never required to he in 

the presence of the panics involved in the ease. 

The lack oftransparenev in judicial decisions 

and the delegation of responsibilities to judicial 

staff pose threats tojudicial independence. 

Instead of decisions being made by judges, they 

could be made bvjudieial employees, who were 

likely to be more susceptible to outside 

influences. Moreover, in theory in many 

systems, the same judge could he nominally 

responsible for the initial investigation, the 

Slrpre,ne Court hisi  ices now receive Si anon 
per 'lit]'] tti. white circuit judgcs car,' ¶2.500 and • i I si ices of 
be peaLe o,il' Si,5lU1. 

decision to prosecute. the determination of guilt, 

and imposition of a sentence. 

The new oral system has been introduced in 

criminal. family, and juvenile courts in El 

Salvador. According to the Salvadoran experts, 

'The positive lessons and experience are that the 

implementation of the principles oforalitv, 

immediacy. and publicity is effective in 

strengthening judicial independence to the 

extent that it forces the judge to make a 

resolution at a pribhic hearing based on evidence 

legally introduced during the proceedings, and 

oblige the judge to make a convincing 

justification of the legal basis for the ruling. )tP 

Chile's written, inquisitive criminal justice 

system gives appellate judges an overly broad 

scope to review the actions of It 	court judges. 

Appellate judges can review the lower court's 

application of the law and its evaluation of the 
facts. Moreover, the provision for automatic 

"consultations" permits the Appeals Court on its 

own initiative, in most cases, to review the lower 

court's decision--on the law and the facts—

without any appeal having been filed. Rather 

than serving as mechanisms to protect the rights 

of the parties, these review procedures allow the 

higher courts to maintain control over the lower 

courts. The first instance judges find their 

independence undermined because the system 

rewards those who apply the criteria they think 

the Appeals Court will apply—whether or not 

they find this to be the correct interpretation for 

the particular case."" 

The new criminal procedure code will leave the 

determination of the facts to the trial court, 

limiting the appellate courts' authority to review 

lower court rulings to the application of law. The 

appellate courts will no longer have authority to 

revlc\v lower court decisions on their own 

Diaz and tjrquittu. p. 15. 

Vi rgas and Duce. p. 22. 

124 	 Guidance for Promoting Judicial Independence and Impartiality 



12 

initiative. This reflects an understanding that the 

right to appeal is a protection for the parties and 
not a means ot hierarchic control within the 

judiciary. These reforms should give trial court 

judges greater independence (from their 

superiors) to decide the cases before them. 

Reformed criminal pi occdure codes are already 

in effect in Costa Rica, El Salvador, and 

Guatemala. Similar reforms have been approved 

and have recently been or soon will be 

implemented in a number of countries, including 

Bolivia, Chile, Ecuador. Honduras, and 

Paraguay. These reforms imply major changes 
forjudges that should contribute to 

strengthening judicial impartiality. The criminal 

justice reforms in the region are designed to 

improve efficiency, better protect the rights of 

suspects and victims, and ensure impartiality 

and accountability. The new oral proceedings 

are public, with the parties present and with all 

evidence presented before the judge, thus 

limiting opportunities for corruption and the 

delegation ofjudicial functions. A single judge 

is now limited to involvement in one phase of 
the proceedings. According to the reforms, 

judges are required to deliberate and render their 

decisions immediately following the 

concentrated presentation of evidence at trial. 

Judges are to provide a reasoned basis for their 

decisions, although this does not have to be fully 

articulated when the verdict is announced. 

Reforms in criminal procedure codes ti-ce judges 

from the responsibility of directing criminal 

investigations. Under the old systems, public 

opinion and politicians pressure judges, holding 

them responsible for maintaining public security 

and controlling crime. Thus, judges often niade 

decisions about pretrial detention and release on 

bond based on public pressure rather than an 

independent application of relevant law. 

According to the Chilean experts, transferring 

responsibility for criminal investigation to 

prosecutors should flee judges to act more 

independently. 03  However, experience in El 

Salvador and Guatemala suggests that judges 

under the new system may still be blamed for 

releasing criminals and failing to stop crime, and 

that the new laws will also be blamed. 

In Guatemala, the lack of reasoned decisions by 

judges under the new system has resulted in the 

annulment of decisions in important cases, with 

a huge cost to the government. The trial in the 

Xamán massacre case will have to be repeated. 

The case against former civil patrol leader 

Cdndido Noriega was retried three times. The 

concern about the lack of basis forjudicial 

decisions is so great that a constitutional reform 

was proposed to include the obligation to 

provide a reasoned basis for judicial rulings. 

El Salvador was one of the first countries in the 

region to implement a criminal procedure code 

calling for oral and concentrated presentation of 

evidence before jttdges. The law's requirements 

for public hearings and transparency have 

reduced opportunities for external pressure on 

judges. Salvadoran Judge Sidney Blanco 

suggests that the new code is contributing to 

cleaning out the judiciary; judges unwilling or 

unable to adapt to new procedures have tended 

to leave the judiciary on their own."',  

hid.. p. 23 

Yolanda Perez and Eleazar Lopez. report on 
judicial independence in Guatcniata, prepared ti,r this 
study. June 2000. p.  I?. 

Blanco made this point in a Presentation on 
how judges have been affected by the new criminal 
Procedure code. Sec Due Process ol t,aw Foundation and 
Fund ic ion [sq uc I. Imp!emeniancia ci Viirvo Pincesa Penal 

en Ecuador: Cambios t Re/os. p. 79 (Washington. DC 
2001). 
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IV. 	Building and Sustaining 

Strategic Alliances for Reform 
in valving civil Society, 

Re forni-ininded Judges, Key' 

Politicians, time Media, and 

Academics 

In most countries in the region, civil society 

organizations have not played a major role in 

promoting judicial independence. Nor have 

donors traditionally sought to work with civil 

society organizations on this issue. International 

assistance in this area has centered on projects 

with supreme courts and judicial councils. 

In recent years, however, civil society groups 

have begun to play a growing role in promoting 

greaterjudicial independence by, for example, 

advocating key constitutional and legal reforms; 

more transparent procedures forjudicial 

selection, evaluations, and promotions: and 

oversight mechanisms for these processes. This 

involvement has ranged from critiques and 

single-issue campaigns to long-teriñ strategic 

efforts involving multiple sectors. 

The experts at the Guatemala meeting concluded 

that efforts to promote judicial independence are 

most likely to he successful when they build 

upon strategic alliances among various 

interested groups, including members of civil 

society organizations (e.g., lawyers associations, 

advocacy NGOs. aeadcnics, and business 

groups), reform-minded judges, politicians, and 

representatives from the media. 

a. 	Civil soewi v-It'd slralegic alliances 

A review of'some recent civil society strategies 

suggests ways in which civil society 

involvement can be useful, and in sonic cases 

decisive, to efforts to strengthen judicial 

independence. 

The Ddminican Republic offers an example of 

the sini [kant contribution a strategic alliance 

of civil society representatives,judges. key 

officials. and politicians can make in assuring 

the adoption of necessary reforms and their 

adequate implementation. In 1990, lawyers and 

busines leaders founded the Inst itutionalitv and 

Justice Foundation (FINJUS) to help promote 

judicial independence, the establishment of a 

genuine rule of law, and the consolidation of 

democracy through the clear definition of rules 

and institutional roles. Between 1990 and 1994 

the lawyers and business leaders involved in 

founding FINJUS sought to place the issue of 

judicial reform on the public agenda. An 

electoral crisis in 1994 led to a constitutional 

review, which created the opportunity to pass 

specific constitutional reforms designed to 
strengthen judicial independence. FINJUS 

spearheaded an alliance of civil society 

representatives, politicians, and judges 

committed to judicial independence and the 

reform process that played a key role in 

proposing and selecting Supreme Court justices, 

securing recognition of all judges rights tojob 

security, and establishing the jurisdiction of the 

courts in the sensitive area of constitutional 

control. 

During its first selection process in 1997. the 

new Judicial Council initially declined to hold 

public hearings with the candidates for the 

Supreme Coin  t, Th 4vi I se ;,ty groups held 

their own televised intenicws. Subsequentl; the 

council decided to televise its o\ ii public 

hearings and its actual selection process for the 

new members of the Supreme Court. 

When the legislature passed a law that vou Id 

have ended security of tenure for judges. civil 

society groups organized the "week of judicial 

independence" and. with USAID support. 

brought in foreign experts for a series of 
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presentations on judicial independence)08  

International assistance has been key in helping 

to determine priorities and bring a regional 

vision, allowing Dominicans to learn about the 

experiences and achievements of neighbors in 

the region. 

of recommendations. The Guatemalan 

government made a public commitment to work 

toward the implementation of these 

recommendations. Nine months later, however, a 

leading Guatemalan NGO found that very few of 

his recommendations had been even partially 

carried out. 

FINJUS and its allies have helped to build and 

maintain the monienturn for reform through 

various means. They have used the mass media, 

their own publications, and public seminars and 

other fora to explain critical issues to the public 

such as the importance of strengthening the 

independence ofjudges. Temporary and 

permanent networks and alliances have given 

sustainabilitv to the process: other sectors and 

organizations have been encouraged to support 

efforts to strengthen judicial independence. The 

National Judicial School and FINJUS have 

agreed to work together to promote analysis, 

discussion, and proposals on issues related to the 

consolidation oljudicial independence and 

democratization. 

Diverse civil society organizations in Guatemala 

have grouped together as the Pro-justice 

Movement and have played an important role in 

ensuring a more transparent selection process 

for Supreme Court justices and for members of 

the Constitutional Court. This initiative has 

focused on promoting discussion of the 

qualifications that should he considered For 

nomination and selection as well as the 

transparency of the actual selection process. 

Guatemalan NGOs were also instrumental in 

bringing the U.N. special rapporteur on the 

independence ofjudges and lawyers to 

Guatemala. He produced a comprehensive 

report, documenting the threats to judicial 

independence in Guatemala and making a series 

T he cx Pei ! IS in ci uded R (idol 0 P170 Esca I ante. 
Luis SaRis. cesar l3arrientos. Edmundo Orel lana. and 
Eduardo Gatig2cI. 

In Argenlina, Poder Ciudadano spearheaded an 

effort to form a civil society commission to 

monitor the activities of the Judiciary  Council 

The monitoring team seeks to detect weakness 

and strengths, detailing them in an annual report. 

It has also proposed mechanisms to increase the 

transparency of the council's actions. Thus. 

'when the council was establishing its 

regulations, the monitoring group proposed eight 

basic principles, including guaranteeing access 

to information, implementing a system of 

judicial selection based on the-capacity and 

credentials of the candidates, ensuring 	- 

transparent administrative mechanisms, and 

guaranteeing citizen participation by making 

meetings public. The content of the regulqtions. 

became a matter of public debate, and a 

coalition of NGOs presented a proposal for 

public hearings, which was ultimately accepted 

by the council. 

il'J lund icon 'vlvrna Macky l'rograma de 
]nvcstigacion y Anal is is. "I nl'onnc sohrc c  grado dc 
cumplinilento dc las recorncndacions del relator sobre 
indcpendencia de beers y abogados." P. I. According to 
this stud', only one pt 32 recommendations had been folly 
I mpl emeri ted: I I ot hers had been partial lv carried oil[. [lie 
reasons for not carrying out The recommendations included 
lack of political 'vi Ft. lack ot economic resources, need for 
additional time fir implementation. iced Jor constitutional 
relorms to j mpleincnl sonic recommendations. reluctance of 
certain sectors to -accept recommendations. and 
recommendations that "crc ii ot appropriate to G it atcina Ian 
relaities. 
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Participants in the Guatemala regional meeting 

agreed on several points: 

• Donors should try to identify a civil 

society organization that will be 

dedicated virtual)' Full-time to designing 

and implementing a strategy to support 

the reforms and confront the opposition. 

'liiis is an essential step. In their 

projects, donors need to include the time 

and money to identify an appropriate 

organization. or to support the creation 

of ail organization if none exists. This 

entails ensuring necessary technical 

assistance, finding, and adequate 

stalling. Reform campaigns need 

sophisticated, experienced advocates 

who understand the issues and can 

credibly deal with opposition. Trying to 

carry out reform campaigns with people 

who are employed full-time elsewhere 

and who have limited time to devote to 

the reforms is simply not adequate to 

maintain momentum. 

• Donors need to allocate more time to the 

process of building support for reforms 

rather than expecting to achieve 

concrete results immediately (roughly 

two years for creating understanding 

and building support). Otherwise, 

opposition results in delay's, and 

questions will at 	in turn ahout the 

political will in the country, potentially' 

undermining the whole process. This 

leads to reliance on ad hoc strategies to 

build support, rather than well thought-

out, effective ones. Even if the reforms 

pass, they may lack the local support 

and understanding to carry them through 

the implementation phase. which is 

always difficult. uneven, costl\c and 

plagued by unanticipated consequences. 

• Coalition-building is crucial 10. support 
reforms and overcome opposition to 

theta. hi particular, it is important to 

identi 13' allies among politicians. It is 

also critically important to identify 

members of the judiciary, at all levels, 

Who support the reforms and can be 

allies in reform efforts. 

b. 	Working withjudges at all levels of Me 

lied/c iatv 

The Latin American experts emphasized that not 

only the structure of the judiciary but also the 

reform process need to be democratized. 

Reforms need to involve the judiciary as a 

whole, not just the top levels. To overcome 

judicial resistance to reforms that may be seen 

as a loss ofjudicial powers (e.g.. reducing the 

hierarchical control over lower court judges, and 

transferring the responsibility for criminal 

investigations to prosecutors under criminal 

procedures reforms), the best strategy may be to 

work closely and implement reform initiatives in 

collaboration with judges at all levels—

particularly those most receptive to change—so 

that they do not see the reforms as something 

imposed from outside. If there is a civil society 

organization spearheading the reform effort, it 

should try to create an alliance with judges to 

jointly call for institutional reform. In any case, 

it should avoid simply attacking thejudiciaty, so 

that judges do not feel personally attacked. 

Judges should be shown how the reforms are 

likely to improve their situation. Providing 

exposure to the experience ofjudgcs in 

countries that have already implemented 

changes may be illuminating in this respect. 

Donors and the civil society groups they work 

with can encourage the formation or 

consolidation of pro-reform judges associations. 

While traditional judges associations have not 

tended to focus on promoting judicial 

independence, new groupings are increasingly 

taking on this issue. The Costa Rican 

Association of the Jtidiciarv has already taken 

on a leading role in promoting and defending 

judicial independence. Its activities have 
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included bringing legal actions to defend judicial 

independence; organizing, in collaboration with 

international organizations, activities designed to 

critically evaluate judicial independence; and 
carrying out research and publishing an 

evaluation of the situation ofjudicial 

independence in Central America. 

C. 	Mass media 

A media strategy is also a vital component of 

any effort to build and sustain support for 

reforms. If possible, a media outlet should 

become sufficiently interested in the process that 

it regards the reforms as a key issue, provides 

lots of publicity, promotes debate, and calls for 

transparency. The coalition in the Dominican 

Republic was successful in establishing this kind 

of relationship with the media. 

However, in most countries included in this 
study7  the media are seen as having been largely 

unhelpful to the cause of judicial independence, 

in part because of  lack of understanding of the 

role of judges. Often judges are blamed in the 

media for failing to stop crime, particularly 

when suspects are released for lack of evidence 

or deficiencies in the investigation. Recent 

criminal procedure reforms have emphasized 

due process guarantees, the presumption of 

innocence, and the notion that punishment is 
reserved for proven criminal activity, not mere 

suspicion. Although pretrial detention is no 

longer to serve as advance punishment, the 

media has not adjusted to the new situation. 

Moreover, desacain laws, which impose 

criminal penalties for publication of criticisms 

of public figures including judges, have limited 

the media's ability and/or inclination to play a 

watchdog role in many countries. For instance, 
in Chile, a recently published work of 

investigative journalism, El Li/no Negro ele ía 
.lusncia, which looked critically at the Supreme 

Court and some of its members, was the subject 

of a legal action by one of the criticized justices. 

As a result, all of the copies of the book were 

seized, the hook was banned, and the author, 

charged with the crime of defamation, fled to the 

United States where she received political 

asylum. Despite these restrictions, one of the 

leading newspapers recently examined the 

conduct of some members of the higher courts, a 

focus that was instrumental in the unprecedented 

decision to remove a Santiago appellate court 
judge for irregularities and corruption.' 

As the desacalo laws are gradually being 

repealed, and investigative journalism begins to 

take root, the media are beginning to scrutinize 

the judiciary in some countries. Still, they could 

and should play a much more active role in 

promotingjudicial independence and 

accountability. 

In addition to monitoring the courts more 

closely, the media can and should play a more 
active role in publicizing the benefits ofan 

independent and effective judiciary. To confront 

opposition to the reforms, the public not only 

needs to be provided with better information 

about the scope and advantages of the reforms, 

but it must he shown results in specific and well 

documented cases that illustrate the advantages 

of the reforms, in contrast to earlier practices. 

The best weapon to combat those who oppose 

reforms is a policy of publicizing "positive 

results" contrasted with the inefficient system 

being transformed. 

The media also can sensitize public opinion and 

political players to the need to transform the 

structure of the judiciary not only in order to 

strengthen the independence ofjudges, but also 

as a strategy to prevent corruption. 

Vargas a ad Duce. cc 29. 
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ci. 	Involvement of official oversight bad/es 

Many Latin American countries have created the 
Office of human rights onthudsman to oversee 
official actions and guarantee citizens' human 
rights. In some countries, these officials have 
madejudicial independence a focus of their 
work. 

In Honduras, for example. the Office of the 
National Commissioner for 1-luman Rights has 
taken up the issue ofjudicial independence, 
issuing a critical report in 2000. The government 
subsequently formed a "commission of 
notables," including the Ombudsman, which 
developed and circulated a series of 
recommendations. 

e. 	Scho/ar lv scruthiv of the cowls 

Latin American experts repeatedly stressed the 
need to create full-time positions for law 
professors and encourage independent research 
about the judiciary in the university context or in 
prestigious academic centers. Some urged that 
donors consider funding projects to undertake 
empirical and legal analyses of judicial 
independence in individual countries. the 
circumstances and processes that limit iL and the 
reform strategies that have helped or are likely 
to help to strengthen it. 
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TABLE 3: Responsibility for Nominating and Appointing Supreme Court 
and Lower Court Judges in 10 Latin American Countries 

Country 

- 

Argentina 

;.Nominatlons for 
Supreme Court- ......

4reme Justices 

Proposed by 
executive 

I 	Reionsibiefo!
ppointing 

4"- 
-• 	•Juiticgs 

President, with 
agrectitent ofSenate 

Nominatiànsfoi 
lower court 

 judges 

Judicial Cutmcil: 
juries to review 
qualifications: public 

jolt 

Responsible for 
appointing lower: 

court judges 

President, with 
a'reement of Senate 

Bolivia 

Judicial Council 
provides a list of 
candidates 

Congress elects by 
2/3 majority vote 

Judicial Council 23 vote ofSuprenie 
Court for superior 
district courts; 
superior district  
courts for lower 
court udecs 

Chile 

Supreme Court 
prepares list of 5 
candidates 

- 

Minister ofJttslice 
desiisiiates; Senate 
ratifies by 2/3 
majority vote 

Rcenuiijncnt ihrou gh 
Judicial Aeatlerny: 
lists of3 candidates 
prepared by the 
immediate superior 
tribunal in judicial 
hierarchv 

Ministry of Justice 

Costa Rica Legislature Judicial Council Supreme Court 

Dominican 
Republic 

Anyone can propose: 
Judicial Council 
screens 

Judicial Council - 
- 

Supreme Court 

El Salvador 
- 

Judicial Council 
(half of list to come 
- 
Iroin lawyers 
association election) 

Legislature by 2'3 
majority vote 

Judicial Council 
prepares lists of 3 
candidates 

Supreme Court 

Gn ..ems!;. 

}lontiurar- 

Pustu iation 
Coiitio 	prepares mli s 	n 
a list of 26 

Candidates 

Legislature selects 
13 

Judicial Council Supreme Court 

Lezislatnre Supreme Court 

Panama 
Pres i d cut non, mates Ratified liv 

- 
legislature 

tutu 	ed I ate 	upeii or 
it, judicial  hierarchy 

Paraguay 
Judicial Council 
proposes 3-candidate 
slitter 

Senate Judicial Cotoicil 
proposes 3-candidate 
slates 

Supreme Court 

A constitutional reform i-ati tied in 2001 establishes that a nomi noting hoard comprised of seven sectors must present 
Congress with a list n1`45 candid ides for line positions on the Supreme Court. The fit-st selection process with this new 
mechanism will take in January 2002. 
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F. 	Judicial independence in the United 

States: Current Issues and Relevant 

Background information 

by I'lira Cur-Ar/c 

Russell Wheeler'" 

1. 	Introduction 

Judicial independence has been a core political 

value in the United States since the founding of 

the republic. Alexander Hamilton, in urging 

ratification of the constitution of the United 

States, took as obvious the need for "a steady, 

upright, and impartial administration of the 

laws" by ajudiciaty of "liminess and 

independence." Liberty, lie said. "would have 

everything to fear horn [the judiciary's] union 

with" the legislature or tire executive. (The 

Federalist: no 78) 

"Judicial independence" means different things 

to different people. At the least it refers to the 

ability of judgcs to decide disputes impartially 

despite real, potential, or proffers of favor. It is 

perhaps most important in enabling judges to 

protect individual rights even in the face of 

popular opposition. 

A belief in judicial independence, however, 

exists in the United States alongside an equally 

strong belief in democratic accountability. 

Government. James Madison wrote during thc 

ratification debate, must derive "all its power 

directly or indirectly from the great body of the 

people." (The Federalist: nos. 37. 39) 

"Accountability'' with respect to judges also has 

different meanings. Some believe that judges' 

decisions should reflect popular preferences. 

The views expressed in th is article are those of 
the authorsand should not he auditioned to the Federal  
ud i cal Center or any oilier :'geiie' oft lie led era] JUdici at 

svsteni. John Cooke. Judges Paul NIagnoson and Pete,' 
Messittc. Peter McCabe. Judge Fern South, and Sylvan 
Sobel provided helpful comments on an earlier drafi: 

Others reject that proposition but still insist that 

judges' administration of the .courts and use of 

tax dollars must accommodate public needs and 

wishes. At its core, the idea that judges should 

he democratically accountable means the pttblic, 

directly or representational ly, has a legitimate 

say in how the courts should perform. 

The United States is a laboratory of efforts to 

adjust judicial independence and accountability 

to one another, with its federal judiciary of 

roughly 900 life tenured judges and 800 term 

limited judges, and the 28,000 judges of the 50 

states, the District of Columbia, and Puerto 

Rico.' 12  These 53 jurisdictions are all largely 

free to structure theirjudiciaries as they wish. 

The lesson from the U.S. experience is that there 

is no single set of provisions guaranteed to 

achieve an independent judiciary. Judicial 

independence takes various forms, shaped by 

different legal provisions, political traditions, 

and cultural expectations that have evolved over 

time and continue to inspire debate and self-

reflection. 

The provisions in the United States to promote 

judicial independence on the one hand and to 

promote democratic control of the judiciary on 

the other may be arrayed on a continuum. This 

paper describes the mechanisms employed in the 

United States to protect and balance 

independence and accountability. It is critical to 

To simplify somewhat. state coo rt ,i ridges 
generally have plenary jurisdiction overall matte,'s except 
those that Congress consigns solely 10 the federal courts. 
Federal judges have ,ittrisdict ion over federal crimes. cases 
to which the United Stales is a party cases involving 
federal laws and cases between citizens ofdilThrent states, 
there is snottier categorY of l'edcral judges whom we do 
not treat in this paper at all, due to space limitations. 'these 
are the judges of courts established within the executive 
bratichi agencies. such, as the judicial system of the armed 
lorces. the U.S. 'I 'ax Coon, and nil niernus "ad niin i  strut i se 
a" ,j ridges." 
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Q 

JUDICIAL INDEPENDENCE 

Served by secure tenure and 
salary and self-administration 
of the judicial branch 

BOTH 
Served by prophylactic ethical 
and conflict-of-interest rules 

ACCOUNTABILITY 

Served by methods of judicial 
selection, discipline and 
removal, and legislative 
oversight 

keep in mind that these mechanisms operate in 

all environment mbued with an underlying 

cultural presumption that public officials and 

private interests are not to tamper with judicial 

decision-making. This presumption, discussed in 

this articles final section, draws strength from a 

basic popular respect For the role of a judge. 

Selection of a competent, honest, and diverse 

judiciary is essential, both for maintaining this 

public confidence and for sustaining the 

institutional legitimacy of the judiciary. 

2. 	Measures to Protect Judicial 

Independence 

a. 	Secure tejitire and compensation 

The Declaration of Independence (I 776) 

indicted King George III because he made 

colonial "judges dependent on his will alone, for 

the tenure of their offices and the amount and 

payment of their salaries." Such a dependence. 

Blackstone taught, meant that, instead of 

deciding cases according to "fundamental 

principles," jtidges would likely 

"pronounce .... for law, which was most agreeable 

to the prince or his officers." (Wheeler 1988: 8-

9) Thus Article Ill of the U.S. Constitution 

(1787) vests the "judicial power of the United 

States" in federal judges. who "shall hold their 

offices duringood behaviour," and "shall, at 

stated times; receive for their services a 

compensation. *hich shall not be diminished 

during their continuance in office." 

For federal judges. tenure d un ug "good 

behavior is essentially life tenure; Supreme 

Court justices. court of appeals judges. and 

district judges may serve as long as they 

wish"' (although a generous retirement system 

enables them to reduce their workload after 65 

or 70 years of age'"). Life tenure for federal 

judges has been regularly criticized but never 

seriously placed in jeopardy. Criticism came 

early in the century from those who believed 

federal judges too sympathetic to business 

interests and comes today from some who 

believe federal judges too sympathetic to 

minority interests and criminal suspects. 

There have not been similar attacks on Article 

Ill's ban on reducing federal judicial salaries. 

Judges, however, have argued throughout histor 

that their salaries are insufficient (Posner 1996: 

21-31). Although federal judicial salaries today 

are no doubt in the top percentile of all salaries 

in the United States,"'  in many parts of the 

It is not nnconlMen fr federal iudges to serve 
welt past thcir 705. Three of ilic nine U.S. Supreme Court 
members are over 70 and one is over $0. Federal judges 
5cr' iiiii I or good hcha i or nhiiy be reiii nt ed ft on,  otlie e 
by the I cg is I at i ye i aipeac It men t process. hot it) at Ii as 
occurred Dliv Seven ii tiles it,  lii c nal i oilS it is, or'.. 

4  J tidges over (15 "hose age and years of service 

total $0 may retire iroui office hut retain the sal ar'. of the 
office (including any increases) as tong as they perform a 
speei led amount of reduced service, and. if they elect to 
provide no judicial service. may retain the salary they were 
earning at retirement. See 28 U.S.C. §37 1. 

Annual, pretax sala,y ol a federal district ridge 
n 2000 is $14 1.300, Court of :tppea is udgcs earn so ne 

$149,900 and Supreme Court justices $173600. Magistrate 
and ha,i kro p1ev judges c,I to abot it 10 lie rce,l t I ess th an 
it istri ci judges. ] lie av crage all i toil pay in til C U it it ed States 
in 1999 was $3 1.90$ (13t,re,ltl of Labor Statistics 2000). 

Salaries 101 stale coo it ,i udges are somewhat it,". Cr (Iran all 

V de nil .1 ad i ci a I salaries. Nevertheless, the solar Cs- Of high Cr 
rank i ic st.i te court .1 udges place tiieni '.veil a tin 'e tile 
national median i ice me. F or an anal '.515 of state court 

s:,l::ries. see Sur', 	oi'iudicial SaIar,e (N::tc.:.aI 
('taller for State Courts 1999: \ii.25. No.2 
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country beginning lawyers, at least in 

commercial practice, sometimes earn more than 
federal judges. Judges do not contend that 

Congress refuses to raise their salaries in 

retaliation for their decisions. They note, though, 

that refusal to allow judicial salaries to keep 

pace with inflation may contain the seeds of 
threats to independent decision-making 

(Williams v. U.S. 1999). 

Although secure tenure and compensation are 

often described as the hallmarks of an 

independent judiciary in the United States, life 

tenure and irreducible salaries are formally 

bestowed on only about three percent of U.S. 

judges: the roughly 900 U.S. Supreme Court 

justices, court of appeals, and district court 

judges; and the judges of the state of Rhode 

Island. (Judges in two other states are tenured 

until age 70.) (Rottman 1995: tables 4 and 6). 

The over 800 federal bankruptcy judges and 
anagistratejttdges, both exercisingjtidicial 

power on delegation of jib-tenured federal 

judges, serve for 14- and 8-year terms 
respectively (28 U.S.C. §152(a)(1) & 631(a)). 
Life tenure for state judges, while provided in 
the 1811,  century, quickly gave Way to limited 

terms in an effort to promote judicial 

responsiveness to popular preferences. Today 

almost all state judges serve for terms, which 

range from 4 to IS years,''' and most must stand 
for some kind of popular elect ion to retain their 
posts. 

As we discuss later, these limitations on state 

judges' tenure have allowed voters to remove 

judges for unpopular decisions, but the 

limitations have generally,  not posed pervasive 

institutional threats to state judges' independent 

decision-making. Similarly, although almost all 

Data computed from kotinian. 1995. tables 4 
and S. 'Iii e inodat tern, Ior state appel tate .i t' dges is S Nenis 
and the average is 7. S years. Fo ri tidgcs at' Ihe major trial 
courts, the mode is 6 and the 1vcrage 7 years. 	-  

statejudicial salaries are lower than those of 

corresponding federal,j udges—in some cases 
considerably so, we are unaware of the degree to 

which, if any, state or Municipal legislatures 

have attempted to reduce the salaries ofjudges 

in retribution for decisions.'" 

The broader point is that, despite these 

differences in the federal and state systems, most 

judges in the United States are accorded 

significant professional respect and receive 

salaries higher than other public officials in their 

respective jurisdictions. Salary and professional 

status alone do not guarantee judicial 

independence, but, by enhancing the prestige of 

the judges, they make it easier for them to 

behave independently. 

h. 	Self-adnzinislralion oj'Iht' judicial 
branch 

It did not occur to those who established the 

federal and state governments in the late 18th 

century that separate and, independent exercise 

ofthejudicial power needed anything more than 

separate and independent judges. The federal 

courts, from their creation in 1789 until 1939, 
were the administrative responsibility of. in turn. 
the Departments of State, Tt-easu,)t Interior, and 
Justice. State courts were the administrative 

responsibility of state executive agencies. 

Executive branch agencies, federal and state, 

developed annual legislative requests for funds 

to operate the courts and administered the funds 

granted, which, until  the early 20th century. 

consisted of little more than paying judges and 

staff (when they were not paid directly by fees) 

and providing courtrooms and furniture. 

As the size and complexity of the judicial 

operation increased, however, judges and others 

117 One scholars review of empirical research on 
- 	judicial independence suggests that the topic. at the least, 

has been I ittte studied (I t ens ter 1999: 718). 
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.4 

argued that secure salary and tenure were no 

longer sufficient to enable the federal judiciary 

to defend itself from the other branches, and that 

statej udiciaties, whosej udges stood for re-

election. were in even greater jeopardy. Federal 

judges complained both that the Justice 

Department was an indifferent administrator and 

that its control over] ud icial administration 

threatened the fact and appearance ofjudicial 

independence. 

In 1939, Congress responded to these concerns 

by creating the Administrative Office of the U.S. 

Courts to assume from the Department of Justice 

responsibility for federal court budget and 

personnel administration and compiling 

statistical data on the business of the courts. 

More important, Congress directed that the 

Administrative Office he supervised by a 

council of federal appellate judges. [This 

organization. now the Judicial Conference of the 

United States. comprises 26 appellate and trial 

judges, with the chief justice as presiding officer 

(28 U.S.C. 331)],  State governments followed 

suit, starting in the 1940s, creating state court 

administrative offices, and generally providing 

for their supervision by the state supreme courts. 

Today, the importance of a separate judicial 

branch administrative entity to judicial 
independence is part of the conventional wisdom 

in the United States. Three areas illustrate why: 

Court administration and tmrisd ic tion Before 

.judicial branches had budget-preparation and 

administration responsibilities and 

administrative offices to execute them, executive 

The nienibea, are the ch J  LId aes of the i 3 

ted c rat courts of appca s a district judge fimm each oft he 
2 regionat circuits, and the Chief judge of the Court of 

In tern at i omi at trade: - he coil tccucc makes p011ev Ior the 
ad 111111 5 rat i oa of the tederat C lu Its. o peral i ng through a 
network of eom11mnittes that cxaiiiitie such subjects as 
a LI IL) nat i oIl. criminal sent enc pig, and judicial salaries and  

branch agencies assessed the courts' financial 

needs, submitted those needs to the legislature 

for decision, negotiated with the legislature, and 

administered the funds provided. Although they 

usually did so in consultation with judicial 

officials, there remained the potential to deny the 

courts generally, and specific judges in 
particular, financial support in retaliation for 

decisions contrary to the pleasure of the 

executive branch, a major litigator in the courts. 

Although instances of such executive branch 

retaliation were rare (Fish. 1973: 122-23; Baar 

1975: ch. 2), there was "an anomalous situation 

to have the legal representative of the chief 

litigant in the federal courts in charge of 

disbursements of much importance to the judges 
before whom he had his subordinates constantly 

appear" (Shafroth 1939: 738). 

Under the current regime, judicial branches 

develop their own estimates of need and present 

them either directly to the legislature or to the 

executive for the in ii istenial task of 
incorporation, without change. into a 

government-wide budget document. The judicial 

branch also defends the request before the 

legislature and administers the funds granted. 

The current procedures for judicial budgeting, 

however, hardly free courts from oversight and 

even some control by the other branches. The 

executive branch, for example. can influence 

judicial funding levels by its recommendations 

to Congress on fiscal policy. And, of course. 

Congress still determines the level of judicial 

branch hind ing. Legislators can use their 

Funding power to show their approval or 

disapproval of how judges administer the courts 

and, although it probably happens rarely, to 

show their approval or disapproval ofjtidicial 

decisions. Congress has other means to control 

the effects ofjudicial decision-making and. 

perhaps by the threat of such action, influence 

future decisions. Congress, for example. can 

limit the] urisdict ion of the federal courts. as it 

did in 1995 to make it more difficult f,01- or 
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prisoners to obtain judicial orders directing 

changes in the administration of prisons or 

orders directing review oltheir convictions.'10  

offered by organizations that appear to have 

policy preferences in respect to commonly 

litigated matters, are a threat to independent 

judicial decision-making. Supporters of such 

programs defend them against charges of bias 

and note furthermore that j udges are in the 

business of hearing and weighing many different 

points of view. Critics argtrc that judges' 

practiced ability to receive information with 

skepticism may not help them recognize skewed 

information in highly complex and esoteric 

fields, and contend that, regardless, the 

appearance of private judicial education 

compromises public faith in judicial 
independence. 

Discipline. At the outset, federal and state 

governments had only one formal means of 

discipliningjudges—legislative impeachment 

and removal. As the impriclicality of that 
recourse became apparent, especially for 

resolving minor problems, and the threat grew 

that legislative or executive bodies would obtain 

broad authority to remove or otherwise 

discipline judges, judicial branches acquired, 

usually by statute, internal disciplinary 

mechanisms to deal with judicial unfitness. 

These means, along with impeachment, are 

discussed below. These disciplinary provisions 

reside within thejudicial branch, providing for 

judicial control of discipline and protecting 

against legislative control over judges. 

3. 	Jleavures to Prevent ConJlictv 

of Interest and Promote Public 
Confuilence 

Education. Although most U.S. judges bring 

extensive legal experience to the bench, they do 

not receive formal judicial education before 

appointment; they learn on the job. When the 

judging was less complicated, judicial education 

could operate informally. Fonnal programs of 

judicial education within the judicial branch 

were created in the mid-20th century as judges 

faced more difficult case management problems 

and cases presenting complicated statutory 

schemes and complex scientific and economic 

evidence. Congress created the Federal Judicial 

Center in 1967 to provide orientation and 

continuing education for federal judges and the 

employees of the courts. Most state judiciaries 

also provide educational opportunities for 

judges and stall 

There has been controversy over whether some 

alternative, private judicial education programs, 

"These statutes arc cod ined at 23 U.S.C. tt9ts 
and 2254, 

There is an array of prophylactic statutes and 

rules designed to promote judicial independence 

by protecting judges from potentially 

compromising situations and to promote 

accountability by requiring judges to disclose 

personal information that may lead to conflicts 

of interest. For example, a 1989 law limits the 

gifts that judges and other high government 

officials may accept and imposes caps on 

outside earnings (typically from teaching and 

book royalties) to 15 percent of their 

government salary (5 U.S.C. §501-505). 

Federal judges and other public officials may 

accept no honoraria for giving a speech or 

writing an article—endeavors likely to involve a 

minimal expenditure of time. Paying judges in 

such situations could trigger suspicions of 

ulterior motives. Another law requires j ridges 

and other highlgovernment officers to file 
annual reports of their (and some family 

members) financial holdings, mandating that 

the reports he available for public inspection. In 
the case of judges. the reports' public 

availability helps implement another law (28 

U.S.C: §455), which directs federal judges to 

disqualify themselves from cases in which they 
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have personal knowledge or a financial interest 

(defined as "ownership of a legal or equitable 
interest, however small,' 28 U.S.C. §§ 455(a)(4) 

& (d)(4) (i.e., one share of stock)). 

In addition to these federal statutory provisions, 

and similar provisions in the states, federal and 

statejudiciarics have adopted judicial codes of 

conduct The federal code has seven canons and 

detailed sub-provisions advising judges about 

the propriety of serving on boards and 

committees, holding membership in private 

organizations that may practice invidious 

discrimination, public speaking, associating with 

political parties, and the like. A committee oithe 

Judicial Conference issues advisory opinions to 

Lid-es who seek guidance on how the code 

applies to Specific situations. Although 

compliance with the code is not mandated by 

law, almost all federal judges seek to conform 

their behavior to it, and violation of its 

provisions may subject judges to discipline by 
the circuit councils. 

4. 	Measures to Promote Public 

A ceo un/ability 

Provisions governing the judicial office that are 

most clearly intended to promote democratic 

accountability------concededly at sonic cost to 

ud icial independence--are the methods by 
which judges obtain and retain office, and 

procedures for judicial discipline and removal. 

Legislative oversight also requires judges  to 

justify some aspects of their behavior and 

caseload reporting requirements illuminate some 
aspects ofjudicial behavior. 

Judicial selection. Some European and Latin 

American countries vest responsibility for 

judicial selection in councils ofjudges, 

executives and legislative officials, academics, 

and others. The goal is to limit the influence on 

the judiciary of the other brandies of 

government. Judicial  selection in the United 

States is making increasing use of commissions 

that have some superficial similarity to councils 

in other countries. In the United States, these 
groups are largely advisory and have specific 

rather than plenary jurisdiction for 

hdministration of the judicial system and its 

personnel. They play basically an advisory role, 

retaining substantial opportunity for 

participation by the people or their 

representatives. 

Presidential appointment of federal iudees. The 

constitution provides that the president "shall 

nominate, and by and with the advice and 

consent of the Senate, shall appoint 

ambassadors, other public ministers and consuls. 

judges of the Supreme Court, and all other 

officers of the United States [including today 

federal appellate and district judges], whose 

appointments are not herein otherwise provided 

for, and which shall be established by law" (Art. 
II, sec. 2). °  Congress has enacted no statutes to 

regulate the appointment of life-tenured judges 

and has adopted no age, professional, or training 

prerequisites. The country relies on the selection 

process to screen potential federal judges for 

quality and integrity. 

Although federal judges are generally regarded 

as among the most independent in the world, 

political parties play a significant role in the 

process by which they are selected. In filling a 

vacantjndgeship, the president receives 

suggestions from leaders of his party (mainly 

U.S. senators) in the region of the vacancy (and 

nationally for Supreme Court justices). Around 

110 Federal supreme COO rt ,j Listices. court of 
appeals .1 udges, and district judges all have the tenure and 
salary protections ofArtiele Ill. they comprise roughly Ylit) 
tifllte 1.700 or so federal judges (including retired udi..es 

tin still p Cr brin sonic judicial work). Bankruptcy and 
magistrate .iudges are selected. respecti et'. h  the eotirls of 
appeals ol their circuits and by the district judues ofilicir 
districts. in What is rc fisred to as a merit selection , 
process b ecause of fbrnia I requ I rciiients Jbr re' jew of 
L(tl&lIIllLitiILltiS. 
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90 percent of any president's judicial nominees 

are at least nominal members of his political 

party; in the most recent four presidential 

administrations, the percentage ofjudges who 

were active party members ranged between 73 

percent (Carter) and 56 percent (Clinton) 

(Goldman and Slotnik 1999: 280). Government 
investigators, however, also scrutinize potential 

nominees personal backgrounds. And since the 

I 950s, a special committee of the American Bar 

Association has undertaken detailed evaluations 

of each potential nominee's professional 

competence; potential nominees rarely survive a 

"not qual fled" ranking. The Committee on the 

Judiciary of the U.S. Senate conducts its own 

investigation of each presidential nominee. After 

confirmation, federal jttdges almost universally 

honor the provisions olCanon 7 of the Code of 

Conduct for U.S. Judges that tell judges not to 

hold office in political organizations, endorse 

candidates, solicit funds, or attend political 

gatherings of any type. 

Some commentators say that, because each 

president draws appointees almost exclusively 

from members of his political party, thejudges 

so appointed are in effect party functionaries on 

the bench. This is a frequent charge of foreign 

observers, including those from countries with 

formal arrangements similar to those in the 

United States bitt where jur'es2re traditionally 

heavily dependent on their executive appointers. 

There is, to be sure, a clear although relatively 

slight correlation between U.S. federal judges' 

prior political party membership and decisional 

tendencies. Carp and Rowland's analysis of their 

data set of over 57,000 published opinions of 

district judges appointed by Presidents 

Woodrow Wilson through \Vi I liajr, Clinton, 

confirms, not surprisingly, that decisions of 

,judges who had been Democrats were more 

"liberal" than the decisions ol ridges who had 

been Republicans, although the differences were 

slight.'2 ' 

What do the differences suggest about judicial 

independence? There is little evidence that these 

contrasting decisional tendencies reflect judges' 

conscious efforts to discard controlling legal 

provisions in favor of the wishes of their 

appointing presidents or former political parties. 

Rather judges, when confronting the relatively 

small number of cases in which the precedents 

and evidence are not dispositive, fall back on 

other factors to make decisions. It is not 

surprising that their decisions are influenced by 

the same outlooks on life and the law that 

influenced their party preferences before they 

becamejudges. In fact, some argue that this 

influence, given that it is relatively slight, serves 

a healthy function in a democracy. As Chief 

Justice William Rehnquist has said (1996: 16), 

because "[b]oth the president and the Senate 

have felt free to take into consideration the 

likely judicial philosophy of any nominee to the 

federal courts ... there is indirect popular input 

into the selection of federal judges." 2  (The 

chiefjustice was contrasting this type of input 

with efforts to influence judges' decisions 

through threat of impeachment.) 

No doubt some of the over 3,000 persons who 

have served as federal judges since 1789 have 

decided specific cases with an eye to pleasing 

the presidents who appointed them. However, 

references to this fact inevitably call forth a long 

list of examples ofjudges who confounded their 

For example. whether decisions—not o,i I)  

those disposing of non-Jurycases. but also on notions for 
admission of evidence and various procedural rules—
favored the defendant in criminal cases, the regulator in 
government economic regulation eases, and so forth. 
Overall. Democratic judges made "liheral" decisions 48 

percent of the time. versus 39 percent of the time or 
Republican judges (Carp and Stidham 1998). 

Fins hen ign view of the influence tce of partisan 
affiliation on executive appointments may not necessarily 
hold in other countries. 
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appointers. President Theodore Roosevelt, for 

one, complained of Justice Oliver Wendell 

Holmes that "the nominal politics of the man has 

nothing to do with his actions on the 

bench .... Holmes should have been all ideal man 

on the bench. As a matter of fact, he has been a 

bitter d sappointuient" (White 1993: 307). 
Presidents Richard Nixon and Clinton were 110 

doubt disappointed that unailinlotis Supreme 

Courts. including their appointees, decided 

respectively that executive privilege did not 

protect the "Watergate tapes"(U.S. v. Nixon, 

1974), and that presidents could be stied in civil 

court while in office (Clinton v. Jones, 1997). 

A final claim that the federal appointive system 

may compromise independent decision-making 

of life-tenured federal judges involves. not 

loyalty to those who appointed them, but rather 

efforts to please those who could appoint them 

to a more prestigious court. In the 18111  century. 

judicial promotions were very rare (Merman, 

1999: 456). By contrast, 36 percent of the 253 
judges on the U.S. Courts ofApQaIs in 2000 

first served as U.S. district judges' and seven 

of the nine current members of the Supreme 

Court in that year served previously on the U.S. 

Court of Appeals. Judges considered for 

appointment to a higher court are subject to the 

same selection and review process described 

above. It is plausible that the prospect of such 

appointment could lead somejudges to decide 

cases to curly favor with those responsible For 

the appointments.'-4  a tendency observed in two 

As olJutv t 2000. Numbers include both 
active judges and those in senior status. a fin in of semi-
retirement. For activejudges only. the figures are 52 and 

58 (32 percent) The source of the data is the Federal 
judicial Centers Federal Judicial i-tistorv Offices database. 

One federal judge acknowledged to a public 
tbrttni ]its view that vottnger district judges aspire to the 
court of appeals. and they know their votes are being 
vatcher as do court of appeals aspirants for the Supreme 

Court tAnieriean Judicature Society 1096: 811  

quantitative studies of district judges' decisions 

in eases challenging the constitutionality of the 

U.S. Sentencing Commission (Sisk, Heise. and 

Morris 1998: 1423-27. [487-93). On the other 

hand, there are many more district judges than 

vacancies on the courts of appeals, and man)-

more 

latly

more court of appeal judges than Supreme Court 

vacancies, leading one student of the subject to 

conclude that "the typical judge's chance of 

promotion is so low that it is unlikely that desire 

for promotion affects the decisions of more than 

a handful of judges" (Merman 1999: 456). 

Elections ofjudges. Over the 19' century, most 

states replaced gubernatorial appointment of 

state judges with either partisan or non-partisan 
elections. Twentieth century court reformers in 

turn sought to replace election systems with 

gubernatorial appointment from lists of 

nominees developed by commissions of judges.-

lawyers, and lay persons (labeled "merit 

selection systems"). Judges so selected stand for 

periodic "retention elections" in which the 

voters are asked, not to chose between two 

candidates. but simply to vote "yes" or "no" on 

whether to retain the judge in office, The result 

of these various efforts is a patchwork of 

selection systems among the states and even 

within the same states, as shown in Table 4 

(drawn from Rottman (1995: Part It)). The table 

is an .:prroxinlation,  not a precise list. 

Most U.S. judges and court rcibtm organizations 

regard elections as a poor method for selecting-

judges. 

electing

judges. They believe judges can he influenced 

by the fear of electoral retaliation against 

decisions that conform to the law but not 

popular preferences. They also fear that judges 

may compromise their independence by 

incurring obligationsto those who provide 

financial support to ththr election campaigns. 

Judicial elections present a complicated 

landscape. in part because of many variations in 

types of elections. A-state supreme cotirt justice 

who must mount a -vigorous media campaign 

against a \ elI-financed opponent is in a different 
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TABLE 4: Number of States with a Particular Judicial Selection Methods*  in the 50 
States, the District of Columbia, and Puerto Rico 

- 
Supreme 
court 

Trial court, 
gen 	irts 

Trial court
limited 
juns 

Partisan election** -  9 8 14 
Partisan election, then retention election** 1 4 0 
Non-partisan election" 13 17 12 
Nomination by governor (without commission) 2 2 2 
Nomination by governor, from commission list, (usually 
with retention election) . 

IS 
- 

tO 3 

Selection by the legislature 	 - 	 .. 4 3 
Selection by other judges (e.g., a higher court) 0 0 2 
Other (typically variations of methods) 8 	 8 15 
Data refect the presence or more than one coon in sonic categories in SUm C states. 

Most slates impose lormal age rind education qualiFications oti llicirjndges (Rottniaii. 1995, tables 5 and 7). 
* * 3 uel ges in states that use election nietliodsolien gain office initially by gubernatorial appointment to a vacant judgeship. In some stares, it 
is traditional for judges who are a vrnpaili ci ic to the governor and contemplating retirement at the end of the I r iernts to retire early to allow the 
cove Inor to appni n I a replace mciii nb o will it, en have it,, ad,antagcs of lie itnibency in I lie 'ext elect iou. 
...  in many states, there are two or three or more Injured   jurisdjcLion courts. Data here are for the  most  i ni portan t oft It ccourts. 

position than a state trialjudge lacing a low 
visibility retention election. 

The rhetoric about judicial elections is heated 
and not always informed by empirical evidence. 
What impact do elections have on judicial 
decision-making? There is no shortage of 
examples of judges who have been the object of 
campaigns to defeat their re-election or retention 
because of unpopular decisions. Three well-

known cases involve the defeats of Chief Justice 
Rose Bird of California and Justice Penny White 
of Tennessee (both for decisions limiting death 
sentences). and Justice David Lanphier of 
Nebraska (for decisions involving laws limiting 
legislators' terms in office, citizen ballot 
initiatives, and the state's second degree murder 
statute) (American Judicature Society, 1999: 49-
52). It is reasonable to assume that these and 
similar experiences'25  have made some other 

Additional examples are availtthle it <htlp:!/ 
wwx'ais.org/cj i/lire. html', the oebsue oh' the American 
.lud ieatutc Society's Center for Judicial Independence.  

judges more cautious about making decisions 
that are legally meritorious but unpopular. There 
is also sofhe more systematic evidence of the 
influence of elections on judicial behavior. 
Pinetlo. for example, found differences in 
decisional patterns on six supreme courts in the 
eastet'n United States based oil whether the 
judges were elected or appointed. Judges who 
did not have to stand for re-election or 
reappointment, at least within a partisan 
tradition. were, for example, more likely to 
sustain criminal defendants' rights (Pinello. 
1995: 130-131). Such findings suggest, but do 
not confirm, that elections inject non-legal 
factors into judicial decision-making. A study of 
the retention election systems in 10 states (Aspin 
and Hall 1994: 306) found that, although a 
majority of the 645 trial judges surveyed 
preferred retention elections to standard multi-
candidate elections, they.also believed that 
retention elections influence judicial behavior. 
The specific effects they reported varied 
considerably, but the largest single response, 
offered by a quarter of the respondents, was that 
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retention elections madejudges more sensitive 

to public opinion than they would otherwise be. 

On the other hand, most retention elections are 

uncontested (Burbank.) 999: 332). Although 

Aspin and I IaN found sensitivity to public 

opinion a prominent result of retention elections, 

very few judges in the 10 states they surveyed 

acknowledged that such elections alleeted 

specfie decisions. (Of the 60 percent of 

respondents who reported any effect of elections 

on behavior, 5 percent said they sentenced more 

conservatively because of them (312-13)). 

A related subject is judicial campaign financing. 

Can the public be confident that a judge is 

deciding cases independently when lawyers or 

the parties they represent provided funds to help 

the judge obtain or retain office? The extensive 

literature on this subject (Fisenstein 2000) does 

not establish links between judicial decisions 

and campaign contributions, but it does 

document the sometimes substantial sums 

contributed, especially to state supreme court 

candidates, and the sources of the contributions. 

In 1997, for example, four candidates for a 

single open seat on the Pennsylvania supreme 

court collected an average of S722,720 in 

campaigit contributions (Eisenstein 2000: 13), 

primarily from lawyers. A study of Texas 

supreme court elections concluded that the 

amount of money received by candidates for the 

court is the best predietci of the \ ictorious 

candidates (Cheek and Champagne 2000: 23). 

(Two public interest groups filed a lawsuit in 

federal district court in Texas in 2000, claiming 
that the state's judicial election system permits 

judges to accept contributions from litigants 

appearing before them, in violation of the 

constitutional right to a fair trial (The For! J3cjrth 

Siar-Telegrain, 4 April 2000)" 

A ceo ding to a recent su rvcv con ni 155] oned by 

the 1 exas Supreme Court. 83 percent all cxaas believe 
that campaign contrit,tttions have a signi leant ell'cct on 
putliciat decisions fin Iloirvui (Juvnic/c. 1)  Apr!! 20]!!) 

Again, however, the picture is complex. 

Uncontested retention elections constitute a 

major proportion of judicial election activity. 

Aspin and Hall report that judges who 

experienced retention elections have self-

Financed, low-cost campaigns and only IS of the 

645 surveyed reported accepting outside funds 

(306). This proportion, however, would no doubt 

be higher for judges in traditional elections, 

facing opponents. In tact, an examination of 

partisan judicial elections in Illinois in the 1980s 

found that most of thejudges who did not have 

opposition nevertheless received campaign 

funds in averages varying between $17,000 and 

$35,000 per election (Nicholson and Nicholson, 

1994: 297). 

Findings such as those summarized here suggest 

that judicial elections and their financing affect 

to some degree the appearance and reality of 

judicial independence. Although most judicial 

elections proceed without costly and 

controversial election campaigns, cliiefjust.ices 

of 15 state supreme courts were sufficiently 

worried about the increase in the number of 

highly-contentious and high-cost judicial 

elections to call a munimit meeting" to try to do 

something about the trend. (National Center for 

State Courts. 2000). Furthermore, it is not clear 

how much popular accountability judicial 

elections provide. Iii an echo of the broader 

debate in the United States over electoral 

cant paiea finatiel ne, those ho exercise their 

right to contribute t0 judicial campaigns conic 

primarily from a narrow slice of the public: 

lawyers and law firms. 

Judicial  discip1 lie and removal. Although the 

federal constitution provides federal judges 

tenure during good behaviour." it also 

authorizes removal of life-tenured judges and 

other officials by impeachment (i.e., indictment) 
by the lower house of the legislature and trial in 

the tipper house. Almost all state con stitut ions 

have similar provisions. The grotuids for 

impeachment on the federal level are vague: 
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"treason, bribery, or other high crimes and 

misdemeanors" (Art. I!, sec. 4). The failure of an 

1804 effort to impeach a controversial Supreme 

Court justice for his judicial actions established 

for most observers that the federal impeachment 

provision is only to be used to punish judicial 

malfeasance (Rehnquist 1992: 114). 

Furthermore, impeachment and conviction are 

laborious and time-consuming. For both these 

reasons, in the history of the republic, the House 

of Representatives has impeached only II 

federal judges (the Senate convicted seven of 

them). Despite periodic calls for increased use 

of impeachment to remove judges who some 

perceive have exceeded their authority,'"there 

does not appear to be any serious possibility on 

the horizon of making impeachment a form of 

discipline forjudicial decisions. 

On the state level, impeachment is similarly 

rarely used. There are, however, among the 

states additional means of removing judges from 

office, such as recall elections. Ten states and 

the U.S. Virgin Islands have recall provisions for 

state officials, including judges (The Book of 

States 2000-01: Table 5.23). Because 

impeachment is an inappropriate remedy for the 

vast majority of allegations of judicial 

transgressions, all states have established, within 

the judicial branch, commissions for judicial 

discipline and re'iovaI. in sonic states, these 

commissions only investigate and refer charges 

to other bodies: in other states they investigate 

and may take action. All state bodies include 

mixes of judges, lawyers, and laypersons. 

121  In 1997.   for example. Ili e I-lu Li SC J tid i e ian 
Suheon'imiltee on Courts and intellectual Property held 
Ii can ngs on whether 'judicial  act iv i sin'' is an impeach able 
offense, during which I louse Majority Whip Thomas Delay 
told the subeonim it tee that impeachment should not be 
used flor partisan ptirposes. hut hen judges exercise 
power not (IC I ega ted to them liv the Constitution. I think  
i nipeach went is a proper tool'' (U. S. I louse of 
Representatives 1997:16). 

In the federal system, regional councils of 

judges handle claims ofjudicial misconduct or 

disability. Anyone may present a complaint to 

the chief judge of one of the regional federal 

appellate courts alleging that a federal judge in 

that region "has engaged in conduct prejudicial 

to the effective and expeditious administration of 

the business of the courts or....is unable to 

discharge all the duties of the office by reason of 

menial or physical disability" [28 U.S.C. 

32(c)(l)]. In 1999. about 800 complaints were 

filed, and almost all of them were dismissed, 

many because they were, contrary to the statute, 

"directly related to the merits of a decision or a 

procedural ruling.' 12' Occasionally councils 

exercise their authority to discipline judges, as 

through private or public reprimand or the 

remoa4 of cases, and the courts have generally 

upheld these efforts and the underlying statutory 

provisions against constitutional challenge 

(McBryde v. Review Committee, 1999). The 

situation is similar in the state courts, where 

judicial conduct commissions generally dismiss 

more than 90 percent of the complaints filed 

with them each year (MS Judicial Conduct 

Reporter 1999: I). Soniejudges have expressed 

concern that enabling otherjudges to determine 

whether a judge is., for example, derelict in 

carrying out the duties of the off-ice or abusive to 

litigants has the potential to chill independent 

judicial decision-making (co. Battisti. 1975). A 

thot'ottgh review of a i'andom sample of (non-

dismissed) complaints that federal chief judges 

handled between 1980 and 1991, however. 

revealed no matter that the researchers viewed 

as interfering with or seriously threatetiing 

Of the 826 complaints acted upon during the 
year ending September 30. 1099 chief judges dismissed 
406 complaints. 300 of them because they were directly 
related to a decision or procedural ruling. Ctnefiudges 
forwarded the other 420 complain is to councils of] tidges 
for ie irs". which dismissed 416 of them. (Grounds for 
council dismissal not available.) (Source. Report 01 the 
Director ot'tlie Administrative 0111cc. 1999: 80-81). 
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uuicial independence (Barr and Willging 993: 
77-80). 

Accountability throuch legislative oversight. As 

discussed earlier, U.S. judicial branches have 

primary responsibility for their own 

administration, but the legislature retains the 

authority to determine how much public funds to 

spend each year on the courts and to direct, 

vth;ri broad categories at least, how to spend it. 

i.egislatures furthermore often have the 

constitutional authority to change court 

organization and jurisdiction. The legislature's 

power of the pulse and, in the federal and some 

state systems, the authority to structure the 

courts creates a legislative oversight role that 

promotes a form of public accountability. For 

example, for the last four years. at congressional 

request, the federal judicial branch has 
submitted a report to Congress on Opt/vial 

Uzilisation of Judicial Resources 

(Administrative Office of the U.S. Courts 2000). 

Accountability through statistical reportints. 

Reporting systems that provide descriptive 

statistics on judicial activity can also promote 

accountability. They can indicate, for example, 

00W many cases were presented to the courts for 

decision and how ulariy the courts disposed, and 

by what methods. These data can be compared 

to pie-c3abisieu SlilikJZIiJS (e.g., hut filule [hal 

six months should eiapse between filing, of a 

	II :ase .:id ts dispestcn) >r 

courts. The federal judicial system has one of 

the world's most elaborate reporting systems 

(Administrative Office of the U.S. Courts). and 

many state court systems are also highlc 

developed. 

The-object olunosi reporting, systems is to 

describe case processing activity. They usually 

report activity in the aggregate (e.g., by an entire 

trial court) rather than by i nd .vid ual judge. The 

het of reporting such data may exert some 

pressure on judges to change their behavior to 

conform to that of their peers. Some reporting 

requirements have behavioral change as a 

specific objective. For example. in 1990, 

Congress directed the Administrative Office of 

the U.S. Courts to disclose. semiannually, for 

each federal judge by name. the number of 

motions pending for six months, the number of 

non-jury trials with no decision for over six 

months, and the n LImber circuses pend ii g lot-

over 

r

over three years (along with the names of the 

cases involved) (28 U.S.C. §476). The object 

was to encourage judges to dispose of cases with 

sufficient promptness to avoid the 

embarrassment of a public report. The 

legislation, and similar state legislation, 

probabi> has that effect to some degree, 

although such req LI rements are untenable to 

manipulation. For example. some courts had 

adopted a practice of accepting notice from an 

attorney that she would file a motion but then 

giving the filing party 30 days to collect all 

papers, briefs, and other documents necessary 

fora "fully submitted"t motion, even if some 

documents were not necessary for a decision on 

the merits. The courts then used the "fully 

submitted" date instead of the initial motion 

Filing date as the start date for the six month 

pending period, thus creating an extra 30 days to 

decide the motion (The judicia conference 

disallowed this practice and has disallowed 

similar practices.) 

5. 	Cultural Expectations 

An important factor shapes judicial 

independence in the United States, in addition to 

or perhaps despite the many legal provisions 

summarized above. That factor is the cultural 

expectation that judges ought to behave 

independently. To be ajudge in the United States 

is to decide eases according to the law and the 

facts despite the pressure of political sponsors 

and even popularr opinion. "Judicial 

independence." said S upreine Court Justice 

Stephen Brever (1998: 3)_ is in pall a state of 

mind, a matter of expectation, habit, and belief 

among not just judges, lawyers, and legislators. 
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but millions of people." This expectation is 

strongest with respect to direct intervention in 

eases. A 1996 survey revealed that 84 percent of 

U.S. citizens regard it as "not reasonable for 

political actors to attempt to influence a judge's 

decision in a case (Lou Harris & Assoc., 1996). 

Certainly, the press stands ready to dig out and 

report such tampering. As one U.S. judge put it 

during a hemispheric judicial conference, the 

"media would have a field day" if it learned that 

a political party or government official had tried 

to influence a judge's decision behind the scenes 

(Torruclla and Mihm, 1996: 975). Courts in the 

United States are not perceived as simply 

instruments of the state. Rather, courts are to be 

impartial, regardless of the parties and the 

issues, and intist enforce the rights of individuals 

against the government, even when it may be 

unpopular to do so. 

While most people think individual 

interventions to influence judicial decisions arc 

improper, there is probably less popular support 

forjudges' decidinjcases contrary to widely 

held public preferences. As noted, voters have 

removed from office some state judges who 

have done so, and a federal judge was recently 

subjected to demands that he be impeached in 

retaliation for his controversial decision in a 

drug case. Despite such examples, the U.S. 

public has regularly shown a high level of 

tolerance for independent decision-making. 

Recurring calls for term limits for federal judges 

have never gotten very far, and for the last 

several decades states have been incrementally 

changing their uclicial selection systems away 

from partisan elections and toward nominating 

commissions and retention elections. 

To the degree people have attitudes toward the 

courts, public trust in the judiciary is generally 

high. According to a Gallup poll conducted at 

the end of 1998, Americans express more 

confidence in the judicial branch (78 percent 

giving it a high rating) than the executive and 

legislative branches of government (The Gallup 

Organization, January 8, 1999). Maintaining that 

confidence, furthermore. presents a challenge 

for those who selectjudges at every level. This 

challenge involves ensuring that the bench is not 

only competent and honest but also that it 

reflects the demographic make up of the society 

it serves. These efforts are important not so that 

loyalty to demographic interests replaces 

independent decision-nmking. They are 

important rather so that all members of society 

will have confidence that the judicial decisions 

affecting them were made by a judiciary 

accountable to and representative olthe diverse 

interests of society. 
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IV. 	MAJOR THEMES 

A. 	Judicial independence and Judicial 

Accountability: The Shifting Balance 

in Reform Coals 

by Linn Jkunineigit'n 

1. 	Introduction 

For decades, inci eased independence has been 

perceived as central to strengthening judicial 

performance. More recently, it has been joined 

by another element, the demand for in eater 

judicial accountability, with some critics arguing 

that absent this second factor, the drive for 

independence may go too far, producing a 

variety of new problems. This comes as a nasty 

surprise for sonic judiciaries. Finally having 

escaped from the control of executives, 

legislatures, political parties, and 

nongovernmental elites, they now find 

themselves subject to demands for new kinds of 

responsiveness. What precisely this implies is 

not always clear, but the development is often 

seen by judges as threatening their recent gains. 

The ease studies included in this manual offer 

various examples of the origins of these new 

demands—concerns, especially in parts of 

Europe, about the political identification and 

ahou 

unprecedented ability of the Italian magistrates 
to shine their own iStilttflhiS and to determine 

which crimes and criminals will be investigated 

discussions, largely in the developed world, but 

increasing in the developing regions, about the 

role of courts in invalidating new laws and 

policies: criticisms of the judiciary's isolation 

from social realities. They also suggest (see 

article on the United States) that accountabilij* 

is not entirely novel: the adoption ol' judicial 

Interest i nv. the t,ac k2ro ti nd art Ic I Cs - 

suggested greater social acceptance of judges-  political 
activism in Europe and in Aflica than in Latin America.  

elections in the United States in the 19 century 

arose in part out of a concern that judges, who 

clearly sprung from elite backgrounds, were too .  

likely to represent their class interests, even in 

the absence of more direct pressures to do so. 

At present, ideas about the specific problems 

accountability is intended to address, the form it 

should take, and to whom it is directed are far 

less developed than the notions about 

independence. This arguably increases their 

sensitivity to the contextual setting making 

likely a still greater variation in national 

responses. As with independence, there is a 

tendency to assume agreement on the meaning 

of the term so that it is rarely explicitly defined. 

As discussed below, accountability should not 

be understood as the diametric opposite of 

independence; the interaction of the two 

concepts is more complex. However, a 

worldwide tendency to augment judicial 

independence has raised new issues and in turn 

generated an interest in accountability as a 

means of addressiiig them. Current discussions 

tend to stress one or more of the following 

themes: 

• A concern that the judiciary as a 
corporate body may have excessive 

control over its own composition, 

creating a self-perpetuating and self-

protecting caste 

it concern that the removal of traditional 

external controls may allow the judiciary 

an unparalleled and possibly abusive 

freedom in managing its own resources. 

• A concern thatjudges' ability to 

interpret laws as they apply them may 

give them excessive power in reshaping 

the legal framework according to values 

and views shared neither by the public 

nor by the other branches of government 

• A concern that institutional mechanisms 

for defining standards for, controlling 
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and correcting judicial behavior are 

inadequate 

Where these problems have emerged, they might 

he remedied by again restricting institutional 

independence and partially re-imposing more 

traditional controls, if in improved forms. 

Accountability,  represents a different type of 

solution--a demand that a more or less 

independent body explains and justi fys its 

actions, preferably in terms of widely accepted 

and ire-established  rules or criteria. Presumably. 

a failure or unwillingness to do so will trigger 

some response—although, as elaborated below, 

the lbnn this should take for the judiciaiy is not 

entirely clear. The potential reaction lends 

weight to accountability. The overriding logic 

behind its introduction is that organizations 

which have to recount and explain their actions 

will be less likely to err in the first place. 

Because accountability is a relative newcomer to 

discussions of improving judicial perfonnance, 

it is also relatively underdeveloped even in the 

otherwise most mature court systems. This 

raises the possibility that it should be addressed 

only after other issues are resolved. However, 

latecomers to judicial reform, like lateconters in 

other areas, may not have the luxury of 

sequencine their problems. If accountability is 

Zllcady a cunecili, tnclt it v, !ii i,aNC lobe 

at tended along with the more conventional 

hO O Itoh', iisi;:ut;uIJoi Jevc- ioptriciit. 

Because this simultaneous treatment may lead to 

some confusion of the various means and ends, 

it is worth examining more closely the linkages 

between these and other related goals. 

Relationship of Independence 

and 4 ecountahi/ity 

In discussions of these concepts, two questions 

Frequently emerge: whether the two elements are 

inevitably in conflict, or whether tile)-  are really 

not cotthninous. The questions. which seem to 

go in opposite directions, arise from a common 

tendency to define independence and 

accountability in terms of relations among 

branches of government. Indeed if the judiciary 

is to be both independent of and accountable to 

the executive and legislature, then there is a 

certain circularity of argument. However, 

whereas independence is properly conceived as 

relating primarily to judicial-governmental 

relations (and secondarily tojudicial relations 

with other powerful elites) judicial 

accountability is better understood as referring, 

as it does in the case of the rest of government, 

to institutional accounting to political and civil 

society. Thus, whereas other blanches of 

government are critical in enforcing judicial 

accountability (requiring that reports be 

delivered) and in imposing sanctions when the 

response is unacceptable (as in requests to 

impeach a judge, redefine the limits of legal 

powers, invalidate the use of budgetary funds). 

the underlying cluestiot is the extent to which 

thejudiciary answers to and thus serves society 

as a whole. 

Accountability can also be distinguished from 

independence by the timing of the relationship. 

Independence focuses on prior control of 

judicial actions—the extent to which external 

forces shape decisions which are the judiciary's 

to make. Accountability is ex-post control, and 

iciers to tlic rcqu!rLheIit naL the judiciat% Ja:e 

and explain both its administrative and 

u:p1s. OL uuJ) 

the knowledge that one will have to justify ones 

actions may indeed exercise an influence on 

their content. That influence will be conditioned 

by the criteria used to evaluate the actions 

treated, making it extremely important that an 

agreement be reached before the fact as to the 

relevant standards and that there be a continuing 

discussion as to their adequacy Accountabi lily 

sets theoretical limits to judicial discretion, but 

these limits ate by no means arbitrary. Whereas 

insufficient independence may pull the ud iciai--

away from acting in accord with the law, 

accountability requires that it justi ft its actions 
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in terms of legal compliance. Whatever dynamic 

tension may arise between these two elements, 

accountability in some sense also strengthens 

independence. The need to account for its 

actions may reduce the Judiciary's vulnerability 

to external pressures, since in most cases, the 

explanation that "the president made me do it" 

will not bean acccptablejustification. 

Although accountability and independence may 

be directed at the same kinds ofjudicial actions, 

the law-relatedness of accountability means that 

its focus is less on decisional outputs (the crux 

of independence) than on compliance with 

procedures. This applies to administrative and 

operational actions as well as purely 

jurisdictional ones and to the full array of the 

latter, not just the decision or two that attract 

particular attention. Many things a judiciary vNi ii 

be asked to account for are hardly what matters 

to those attempting to erode its independence—

compliance with regularized appointments, 

contracting norms, and remuneration of 

administrative staff, where judges derive their 

income, and how they use public resources. 

These same details may, however, conflict with 

the judiciary's own notion of what being 

independent means. it is perhaps to judges, most 

of all, that independence and accountability 

appear to be in conflict. It is not only judges 

who feel this way: virtually every professional 

group which is asked to account for its actions is 

likely to raise similar objections. 

Accountability is commonly seen as a means of 

combating judicial corruption, but here again the 

relationship is more complex. Were corruption 

the only concern, certainly the British judiciary, 

widely acknowledged to be among the worlds 

most honest. would not be facing the current 

demand for more publicly transparent 

operations.'3°  Thus, accountability aims at 

controlling a wider variety of performance 

problems—the broader issue of whether the 

judiciary's actions correspond to societal norms, 

some of them set forth in law and others of a 

less formal nature. It also is not, in and of itself, 

an adequate remedy for corruption. 131  Where 

corruption is the problem, three dimensions of 

change must be addressed: accountability plus 

independence plus simple organizational 

strengthening. '32  Ajudiciary which accounts for 

its actions may still not be able to control the 

behavior of its members (and thus need more 

organizational strengthening). It, or its members, 

may still be vulnerable to external pressures. if 

for example, appointments, tenure, and salaries 

are insufficiently protected. 

3. 	The Dc,;,anIfor Greater 

Accountability 

The demand for greaterjud icial independence 

has a longer history than that of accountability. 

Independence is seen as necessary because of 

the notion that an effective, legitimatejudiciary 

must be free of outside pressures on its internal 

operations. The complaint that independence 

­,r he thirty in forina I and highly noatrans parent 

Rn ta in is now a icc us of consi derab e cc np I a nts. \\ liii  
the systcnt has guaranteed high standards of penlbrnumcc. 
this apparently is no longer all that nialieN to the broader 
public. Sec Mattcsnn for a discussion ofi lie arguilients ail  
a speculative treatment of the origins of this change. 

131  One evident source of con lost on is thc use of 

the term "transparency" as a polite way of referrni tlg to 
issues related to corruption. Transparency is a niaiOr part of 

accountability. but like the latter, is only one c enient in 
combating corruption. 

this alai he ' hat Ku no en nicans by It, nd i unia I 
at, bib myi n ally event not a •i ud ic ia -v no penn rm we I. it 
evident lv needs the ability to control its con internal 
operations. as well as to protect then) ID0111 outside 
influence. Accountability adds the ability to perfunn to 
Societal expectations and not just to its owl standards. 
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may lean to its own abuses is of more recent 

intage, as is the argument that the judi ciary like 

other branches of government should be subject 

to a responsibility for its actions. Five factors 

feed into this development: 

The explosion oft he myth that the 

judiciat'c's role can be limited to the 

neutral application of the law and the 

recognition, eve!', in systems where this 

is theoretically not supposed to happen, 

that the judiciary has an important place 

in deciding what the law is and how and 

where it will be applied 

The expanding importance of ordinary 

judicial decisions and of their impact on 

the lives of citizens. Even, or perhaps 

especially, in an era of reduced 

governmental intervention, increases in 

the type and number of social conflicts 

and the reliance on law to resolve them 

give the judiciary greater power. 

• The emergence of constitutiona 

democracies with their reliance on 

courts to control the actions of other 

branches of 1,,overinneiri and to decide 

conflicts among them or between them 

and citizens 

Charitres In public attil udes toward 

authority—the j ud ic ian' may be the last 

to feel this, but in democratized 

societies, publics expect their officials 

to explain their actions, no longer taking 

them on faith Arbitrary decisions 

whether by executive, legislature. or 

courts are no longer accepted. 

• The growth of judiciaries themselves, so 

that informal systems of internal control 

and decision-making no longer 

guarantee predictable and standardized 

out c 0 mes 

fri short, the emphasis oil accountability is a 

consequence of the nec weight accorded to the 

judiciary in an era where the rule of law, rather 

than arbitrary govertiment intervention, is the 

means for maintaining social control and where 

that control is itself threatened by new forms 

and new dimensions of societal conflict. The 

extent of the demand may also he conditioned 

by the cultural context. Cultures which still 

privilege traditional authority may be less 

inclined to demand transparency from their 

judges. in the civil law tradition, the persistent 
belief that judges only apply the law may also 

dim liii sh the demand. Here limits on j tidie ia I 

discretion may,  be sought through more law 

rather than through controlling judicial 

compliance with what already exists. Overall, 

the faith in the ability to limit problematic 

behavior by Ilirther restricting the legal areas of 

discretion appears misplaced." However, in 

some contexts it may be the culturally preferred 

approach and for that reason, work to everyone's 

satisfaction.'" 

4. 	Four Elements for 

,J cconntability 

The usual recommendations lot increasing 

accountability are in general not much different 

for the judiciarv than they are for any other 

Public sector entity. Roughly speaking they also 

correspond to the four concerns raised above 

and result in the follot', 111C types of mechanisms: 

[Ii is arg itien! di ivet t v cont rad lets K t i tgaa rd's 
l_ir too ta (Corruption equals monopoly plus discrction 
in' at! s trail spilren cv). t I ri 'Vevcr. that form ot a appears mp Ee 
apili op ri a tc fol a \Vcbriao command hti rcaucraca not the 

re s ti is-oriented' organ 7:1! ions (all i,2  ci die aries) no\v hei a S 

soagiti. 
Konncr's discussion ut Germany is Suisgestive 

in this regard_I lis depiction intl cates a cottttiined ctl'cct ot 
it trust ill aolhoritv and ii faith i it legal cotnptiatice and a 
en Iiscq II ciii! t csser c\ Ill c Lilt. as CO in pared It) the rest of 

Furore or the United States, about judges potential atiuses. 
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• Transparent systems for selection of 

judges—publicized criteria and 

discussion of their application 

• Transparency of internal operations and 

their subjugation to pre-established 

rules; budgets, use of resources, salaries, 

assets declarations, standards of 

behavior and evaluation should be 

formally set and available for public 

review. 

• Transparency of judicial decisions—

public records of proceedings and 

publication of sentences 

• Functioning systems for registering 

complaints on institutional operations or 

behavior of individual members 

All of these mechanisms are also vital to brdader 

reform objectives and have been discussed in 

this light in other sections of this manual. The 

following discussion attempts, not always 

successfully, to address only the aspects most 

directly related to accountability. 

As regards selçction systems, these have 

received most attention, although usually out of 

a concern for their impact on independence. In 

many countries, this has given the judiciary 

An alternative anangement leaves selection or 

TY?1?'t'Y" \t S1Th 

commission or council, the members of \vh ich 

are often eitherjudges, or representatives of the 

broader legal community. While there has been 

an accompanying trend to stress "merit" 

appointments, the new demand is for the entire 

Even in countries (e.g.. the United States) 
here select ion is by p01 ti cal appointment or elections. 

there is an i ocreas I ng tendcti cv to" a rd at) iii lofma I N e t II ng 
system managed by a council or committee charged with 
cost' riot! 'I u at i ty.  

mechanism to be more transparent and open. if 

not to actual participation of the wider public. 

then at least to their scrutiny. As with other 

professions, the dilemma is where to place the 

balance between the presumably greater ability 

of professionals to evaluate their own members 

and the danger that only guild interests (whether 

limited to j udgcs or the legal community) will he 

served. Few reformers have gone so far as to 

recommend popular elections, which raise their 

own problems of acountability and 

independence. More usual suggestions include 

the publication both of criteria and the rankings 

of candidates, the inclusion of public 

observations in the evaluations themselves, or an 

opportunity for public discussion of the results. 

The suggested improvements respond to two 

concerns: the closed nature of many selection 

systems (and thus the tendency for subjective 

criteria to enter, possibly to the detriment of 

individual independence) and the likelihood that 

exclusively professional control will not 

recognize the legitimate interests of external 

clients and users. 

Increased independence has in many cases given 

thejudiciary control over resources which once 

were managed by other entities (e.g. a ministry 

of justice). It also unfortunately has augmented 

the opportunity for wasteful or simply abusive 
practices. Even judges who exercise the utmost 

care in conducting their professional duties may, 

out of inexperience. ignorance, or occasionally, 

malice, handle financial and administrative 

matters in a far more cavalier fashion. Here, and 

with issues like reporting sources of income. 

guarding against inappropriate contacts with 

parties to legal disputes. or using court vehicles 

and other property, judges sometimes feel that 

their institutional independence precludes 

external oversight. Many judiciaries maintain, 

but do not release statistics on Nvoi kflow or other 

performance measures, again citing the need to 

protect their independence. In many countries, 

there is still an on-going debate as to whether 

judges or the judiciary as a whole should be 
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subject to the same standards of accountability 
for these administrative and operational detais 
as is the rest of the public sector. Ultimately.. the 
Specific outcome will vary front country to 
country. but in general there is a tendency to 
unify the standards. Where those applied to the 
courts are less stritigent or left for the courts to 
decide, this has generally not helped the judicial 
image or improved public faith in the quality of 
Judicial performance as a whole. 

In the area ofjudieial decisions, the conflict 
between independence and accountability enters 
more delicate terrain. It is one thing to tell the 
judges they will have to account for the use of 
their budget. be  subject to normal auditing 
procedures, and even publish work.fiow 
statistics. It is anol I cr to require that they 
explain their judgments in any but the traditional 
manner. r hat tradition itself is subject to 
onsiderable variatidu, it often requires that 

judges prepared written explanations of how 
they reached a decision. However, that 
explanation may not he publicly available, and 
the decision itself may he released only to the 
parties. Jo some cases, resources constraints may 
pose real pi-oblenis, but in many others, it is a 
simple preference for avoiding public scrutiny 
aad criticism. Judiciaries which have adopted 
mot, openness can undergo some uncomfortable 
ttonients. but there are a variety of positive 

trat1eufl s. Courts have found this is a \N IV of 
coiiba: ing corruption. imp! Living duality, and 
increasing public understanding.; r  In theory, at 
least, is should also discourage unnecessary 
recourse to judicial services—because parties 
will haven better idea of what the outcomes arc 

lii Aigentinti lot exaiiipie. the tederat civil 
courts have begun to publish sh seitenees nsa vav ol 

nandardizing awards tot damages. I his is iitendett to 
encourage ttii-tit -eourl sell leiiitiii (and thus decrease 
consi est ion) and to provide a disincentive I or hrihei 
(because both the part es and I lit' i ud ic know that on usual 

sitt he IWi,cLdl,  

likely to be. The point, it should be stressed, is 
not to make individual judges subject to some 
sort of special public accounting for each 
decision, but rather the simple requ i renicnt that 
their judgments be known as part of the normal 
course of events. And this, surprisingly perhaps, 
is not something that every court system 
automatically requires. 

Even in the best of circumstances, there will 
always bejtidges who break the rules and parties 
who believe, rightly Or wrongly that their judge 
did so. II' not the judge, then some members of 
the administrative staff may also be suspected of 
misbehavior. Like any profession, the judiciary 
has preferred to deal with such problems in 
private and occasionally, not to recognize them 

at all. increasingly, however, tire public is 
demanding not only that problems be recognized 
and dealt with, but also that this be done in a 
transparent fashion. There are important 
differences among national systems, and also 
between their judiciaries and publics, as to the 
standards of acceptable behavior, the sanctions 
to be imposed. and the manner, and by whom. 
they will be applied. Increasingly, the traditional 
re!iance on the judicial hierarchy itself to handle 
these matters has been seen as insufficient—
diminishing the independence of individual 
judges, and possibly encouraging the formation 
of ;n  t, ran) a etworks r)  f n fluenc & and 
occasionally, corruption. This had led to other 
suggested innovations—for example judicial 
ombudsmen or inspection offices which operate 
outside thejudicial hierarchy and occasionally 
outside the judiciary. Transferring these 
responsibilities to judicial councils has been 
another tack taken. although often lacing the 
same complaints about hierarchical pressures 

137 [his in particular has been the eoinpltitnm of  
the F re a cli association Liii udges. not because oF cti rrtipt ion 
hot because oF the perceived iced to please Lilies Superiors 
and -,il;ii)e tleeiaioiis 	sscit as 11111cr heh:vtor to their ta;te. 
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(sometimes because the council in the end relies 

on the normal hierarchy to handle the situation 

of lower level judges and employees). The 

question of handling complaints and discipline 

is a particularly delicate one, not the least 

because-it is an obvious means of putting 

pressure on judges whose decisions run counter 

to the preferences of their colleagues or their 

clients. However, aside from the impact of 

changing attitudes about acceptable behavior 

and professional self-policing, a more 

transparent process may also offer greater 

protection to the individual judge who otherwise 

is at the mercs' of the institutional consensus. 

5. 	Stnne Re/alec! Mccl, anicins and 
Concerns 

As oneof the last public sectors to face the issue 

of accountability, the judiciary poses its own 

special problems, many of them intimately 

related to the importance placed on respecting 

its independence. This affects both what the 

judiciary can legitimately be required to submit 

for review and the kinds of actions that should 

follow. It also, as discussed below, is 

complicated by the judiciary's inherent ability to 

define the rules and thus to invalidate efforts to 

subject it to any kind of oversight. 

(i. 	When occozmtabilitv fails or is 

U) lSUuiS/tIC!Ul't' 

The concept of accountability focuses on a 

required explanation for past actions. While this 

alone should influence judicial behavior, there is 

still the question of what happens if that 

explanation is not forthcoming or is found 

lacking. Where legal norms are actually 

breached (e.g.. misuse of financial resources, a 

judge's violation of substantive or procedural 

law) this will  provide grounds for legal actions 

against the responsible party. In other instances. 

the reaction may be less immediate and direct. It 

is likely to take the form of efforts to modify the 

legal bases of the judiciary's operations or 

composition. or more punitive actions, for 

example, reductions in resource allocations and 

in more extreme cases, irregular purges of the 

bench. As the background articles suggest, the 

standards against which judicial performance 

(and accountability) will be measured are a 

product of broader social values and thus will 

change along with the surrounding cultural 

setting. 	Here judicial accountability, like that 

of any other public institution, is part of an on-

going dialogue between the organization and the 

society it serves. Where that dialogue 

demonstrates fundamental diagreements, then it 
will give rise to efforts to renegotiate the 

relationship. The demand for accountability 

itself is part of that shift, as are modifications in 

the details of what the accounting will include. 

Li. 	Jusinunonal and i,div ic/aol 

acco tc;iI (lb ilf!y 

Judicial accountability is in many senses like 

that required of any public Organization, but the 

accompanying notion ofjudicial independence 

complicates the matter. This is especially true 

because of its application to individual judges as 

well as the institution as a whole. Unlike 

employees in the test of the public sector, 

individual judges are expected to make their 

decisions quajudges independently of their 

organizational superiors. Presumably, they also 

owe some individual accountability. although 

most of that will be channeled to and through 

the larger institution. Because accountability to 

the institution may be a means of corporate 

interference with individual independence, it is 

S  Change is not always in the direction of 

greater stringency. One move in the opposite direction in 
Latin America regards 'prcvarieato.' a udgcs 
misapplication of the law. In several countries, this was 
irmer 1,a cr im in at offense even when done 
i''i intentional lv. Recent chances make it hinge on malicious 
intent. 
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necessary that it be as rule-determined as that of 

the institution to its public This is one of the 

reasons For attempting to separate the process of 

intra-insti tutiona I accountability from the 

ordinary judicial hierarchy—to avoid confusions 

occasioned by the immediate superior's role in 

reviewing (in the appeals process) judicial 

decisions with that of othcr activities. 

Nonetheless, there is considerable room for 

disagreenient as regards the areas where 

individual judges should act with complete 

independence and where they are subject to 

administrative or other kinds of legal oversight. 

One matter arising in the Latin American region, 

for example, is that of the time limits for 

handling cases. Whereas many judges regard 

this as part of their functional independence, 

many judiciaries (and publics) view this as 

subject to ordinary disciplinary standards—a 

judge is independent as regards the content of 

his or her decision, but not as regards excessive 

delays in taking it. 

Judicial responsib i/nv 

The civil and common law traditions have faced 

this question differently, with the former more 

willing to hold individual judges responsible for 

damages they may inflict in their judicial 
functions. Judges enjoy much greater immunity 

for their official actions under common law 

systems; activities which are subject to criminal 

or civil claims in civil law countries nlav invite 

no legal recourse in the common law tradition.' 

As regards responsibility for professional or 

private misbehavior, both systems usually allow 

judges immunity which must he va ived before 

legal action can be taken As this decision 

usually lies with the judiciary itself, it raises its 

Tli is di lIèrence may make codes o  cdi cs 
partialh redundant in ci' H I a" countries. w lie re so Ill e ol 
the 11011S Often i tel tided in sue Ii doe time,' Is are d rca dv 
treated f'tpiiicd') in the ordinary civil or criminal codes 
or in the JLtLl!elar'- 5'r:!tniC all',  

own issues of accountability and increasing 

complaints that thejudiciary has either been too 

protective of its members (and thus reluctant to 

waive immunity) or has used the process to 

punish those who don't fit the institutional 

culture. 

Neither legal tradition has paid much attention 

to accountability and thus responsibility for 

other kinds ofollicial, but nonjudicial actions—

misuse of budgetary resources, hiring and 

supervision of administrative staff, or 

management of court resources. To some extent, 

in both systems, there has been a lag between 

treatment of such issues for the judiciary and lot-

other 

or
other parts of the public sector. As standards 

have been tightened for other public actors (who 

once might have used official cars for their 

private en ands, but now do so at the risk of 

seriously negative consequences), judges have 

resisted, but with less than complete success, the 

tendency to subject them to the same rules. The 

issue is complicated by the fact that it is often up 

to thejudges themselves to decide how and to 

whom the laws will be applied. And, while it is 

hard to say how misuse of public property or 

mistreatment of staff can be vital to judicial 

independence, judiciaries have not always seen 

fit to subject themselves to the lc\v standards. It 

is true that stich accusations may be made, 

falsely or accurately-, to apply pressures to 

judges of too independent a stripe and thus that 

more than corporate self-interest is at stake. 

However, the solution would appear to lie in a 

more careful review of the chat-ges made, and 

possibly in serious sanctions for frivolous or 

false accusations, rather than preserving judicial 

immunity-  for actions which NNould not be 

acceptable from other public actors, 

it. 	Public service Orientation 

At least one element in the demand for 

accountability is the tendency to see judicial 

pet fonitaitce as a public service. For many 

judiciaries this is a new concept and one which 
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they continue to resist. On the one hand, public 

service is more often associated with the 

executive and judges may see their function in 

another light. On the other, to the extent they do 

provide a public service, then they are more 

legitimately accountable to the same standards 

as other public servants. In truth, the judiciary is 

probably best described as simu Itaneotisly 

providing a public service and acting as a 

political or public power, and this dual status 

may in fact condition the accountability it offers. 

The duality does not eliminate the need for 

accountability on either side, but it may require 

two forms and standards, one for the public 

service element and one for the political aspect 

ofthejudicial role. Of course, as it is often one 

individual who performs both roles, there is an 

inevitable dilemma of how to separate the two 

forms of responsibility and accountability. 

e. 	The bar and I/ic hetici, 

There is another delicate tension here, in that the 

two halves of the legal/judicial equation are also 

traditionally the best sources of checks on each 

other. Both the bench and the bar of course 

should exercise control over the actions of their 

own members. Nonetheless, it is well recognized 

that effective professional selipolicing, here as 

with other disciplines, may be diminished out of 

corporate self interest. The same threat is posed 

vis-a-vis each other (as the self interest of the 

broader legal community) but the greater 

dilemma is how to prevent one of the two 

professions from gaining too much power over 

the other. Here the advantage undoubtedly lies 

with the bar because of its access to more 

resources, political ties, and less formal 

organization. Still, while there are far more 

examples of an elite private bar controlling the 

judiciary or at least instigating its misbehavior, 

judges, individually and collectively. are not 

without their own means of shaping lawyers' 

actions. Maximizing the potential for cross-

control and eliminating any existing imbalance 

of power obviously require political decisions 

that transcend any agreement of the two groups. 

If judges are to have effective defenses against 

an abusive bar, or the latter is to operate flee of 

threats of judicial "terrorism." then other 

elements of political and civil society will have 

to support the enactment, effective implication. 

and external monitoring of new legal rules. 

6. 	In Conclusion 

The judiciary is one of the lass major 

professional groups to face the demands for 

accountability at 	with the spread of more 

democratic political and social cultures. While 

the shift is not universal, it clearly is linked to 

the prior advancement of greater judicial 

independence. Despite the impressions of some 

judges, the two developments are not 

contradictory; at least in the current 

environment. more independence seems to 

require more accountability, and accountability 

in some instances can be seen as enhancing 

independence. There are nonetheless enormous 

differences among and within national systems 

as to the extent of the demand, and the form, and 

the content of the mechanisms promoted. As 

regards the less juridical aspects of judicial 

performance, there is a marked tendency to push 

judges and judiciaries towards the same forms 

and standards of accountability as affect other 

public officials. The most difficult aspects of the 

new trends undoubtedly involve those areas 

most central to the judicial role (how decisions 

are reached, courtroom per nuance, and even 

workload standards) and those where "normal" 

accountability can be used to apply pressure on 

individual judges. 
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B. 	The Role of Court Administration in 

Strengthening Judicial independence 
and Impartiality 

by 147111him Davis 1411 
 

1. 	Introduction 

This paper describes (he relationship among 

strongjudicial leadership, sound court 

management and administration, and judicial 

independence and impartiality. Improving court 

management and administration can strengthen 

judicial independence and impartiality because a 

judicial system that renders justice in a timely, 

efficient and effective manner builds public 

confidence and respect for the rule of law. As 

noted by Alexander Hamilton in the Federalist 

Papers, the ordinary administration of justice 

contributes more to the public's appreciation of 

its government than any other activity. Increased 

public confidence in turn can lead to broad 

support for greater autonomy and resources for 

the j ud iciaiy. including from the political 

branches of government. 

Donors can and should play a crucial role in this 

process by helping to (a) establish a governance 

structure for the judiciary that supports 

independence and impartiality; (b) develop the 

judicial leadership necessary to exercise such 

independence effectively: (c) build the 

judiciary's capacity both to govern itself and 

cain' out its judicial functions well; and (d) 

support the establishment of specific structures 

of court administration that faci I late impartial 

decision-making, primarily by increasing the 

transparency of the court's operations. Each of 

these concepts is discussed below. 

140 DI' K Consulting was founded in 1993  as a 
Cal i toni a pro I ssi 1)11 a I partnership to assist govern 'lie nt 
islittilio'ts at lie slate. Ibderal and international le, cis to 

be more effective. [)I'K ConsolliriQ and its two pnincpals. 
Will iara C Das is and Robert \V. Page Jr. has e tuettscd on 
o orking with institutions. which are planning for and 
I111)1en1etitiIg major chinge 

2. 	Establishing a Governance 
Framework I/ia! Strengthens 
Independence 

An important step in fostering the independence 

of the j udicial branch is the establishment of a 

comprehensive governance struct'tre-anchorcd 

in constitutional and legislative provisions—that 

clearly delineates the functions and 

responsibilities ofthejudicial branch, notably, 

-the resolution of cases. There are two major 

approaches to achieving the judiciary's 

institutional independence from the executive 

and legislative branches: 

A fully independent judicial system as a 

separate branch of government which 

(a) governs itself and (b) controls its 

own budget 

Judicial systetn with independence in 

judicial decision-making but 

administrative and budgetary 

dependence on an executive department, 

generally the ministry of justice or its 

equivalent 

However, a framework that grants the judicial)' 

no administrative or policy-making authority 

will do very little to promote independence and 

impartiality. Even in European countries in 

which judicial administration is assumed by the 

executive branch, usually the ministry of just ice. 

the trend is toward increasing the authority of 

the judiciary to administer its own activities. 

The trend is fueled in large part by growing 

demand for improvements in the operation of 

the justice systems. 

Both Spain and Italy created judicial councils in 

the 1980s to assume from the justice ministries 

the management functions of the judicial 

system. A number of countries in Latin America 

tbl lowed suit. The French- association 

recently adopted resolutions supporting the 

complete separation of judicial functions from 

the executive. Only a few European countries. 
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ml tiding Germany, the Netherlands. and 
Belgium. have not shown interest in departing 
from the traditional model. 

Judicial leaders in several ommonwealth 
countries, most notably Britain and Canada, 
increasingly are asserting that administrative. 
policy and budgetary functions should belong to 
the judiciary rather than the executive. In other 
countries such as Pakistan, legal reforms to 
consolidate the governance function in the 
Supreme Judicial Council are emerging. 

In most Latin American countries 
adminisçrative oversight has been transferred to 
either judicial councils or supreme courts. The 
Costa Rican Supreme Court created a council as 
a subordinate administrative entity to make 
decisions regarding the operation of the justice 
system so as to free itself from the demands of 
these matters. Similarly, in Chile and Uruguay. 
the Supreme Court created a committee of its 
members to perform the management and 
administrative functions. 

Responsibility for management of the judiciary 
in the United States developed along a similar 
path, with the Department of Justice originally 
responsible for the administration of federal 
courts. The U.S. Constitution does not directly 
address responsibility for the management of the 
judiciary. In the 1930s, Congress transferred the 
management and administrative functions from 
the Department of Justice to the federal 
judiciary. 

Many underestimate the need to recognize the 
professional risks taken by those individuals 
who support reforms. When there is an effort to 
alter the structural landscape. it will affect the 
entire political spectrum. Those persons Who 
venture out to take leadership and advocate 
reform frequently find themselves confronting 
many different points of opposition from withiti 
the legal system. as well as from the outside. 
Donors need to be mindful of the potential costs 

to these individuals. For instance, Guatemalan 
judges who were seen as proponents of reform 
under the direction of a reform-minded Supreme 
Court were given less desirable assignments 
when new Supreme Court judges took office. 

3. 	Support of Stewardship Ivithin 

the Juthcuir' 

In order that a j ud i ci an' can gain and maintain 
independence and public support, it must 
demonstrate strong internal leadership. The 
process of transferring administrative and policy 
functions to the judiciary takes time and requires 
internal capacity and willingness to assume new 
roles and responsibilities. Donors can assist in 
this process. when there is both political will 
within the government and genuine interest 
among thejudicial leadership, by helping the - 
judiciary to (a) build leadership and managerial 
capacity within its ranks, (b) design appropriate 
administrative and managerial structures, and (c) 
advocate for increased funding For transparent 
processes that enhance the public's 
understanding and appreciation for the judiciary 
and the rule of law. 

In the United States, the courts have gained 
more and more independence not only through 
organizational changes but also because judicial 
leaders have developed creative ways to address 
problems facing the judicial  system, including 
delay, access to justice and prejudice within the 
court system. The willingness and ability on the 
part of the judicial leadership to exercise 
stewardship in these areas has created a 
correspondingly increased willingness within 
tile executive and legislative branches to commit 
funding and transfei. responsibilities with 
minimal oversight, As the managerial capacity 
of the judicial branch has increased, its members 
have increasingly:  become the initiators of 
reform programs. 

In Latin America, several attempts to promote 
judicial administration have been frustrated due 
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in part to a lack of continuity of judicial 

leadership In Argentina, Colombia, and 

Venezuela,] udicial councils established (luring 

the past decade quickly developed their, own 

large bureaucracies (over 1,000 employees in the 

case of Venezuela) that did not improve the 

operation of the system. 'I hese experiences 
suggest that the mere creation of a policymaking 

and administrative structure within the judiciary 

will not always translate into an effective, 

independent system. The problematic reforms 

transferred authority and responsibility without 

a corresponding effort to develop the skills and 

leadership necessary tomanage the systems. 

For example. the Costa Rican Supreme Court 

has consistently exercised sound leadership, and, 

as a consequence, is one of the most respected 

courts in Latin America. The court has active 

committees that eonstantl\ evaluate the 

operation of different aspects of the system, 

including criminal procedures, organization of 

trial courts, and educational needs of the judges 

and staff. The court takes responsibility for the 

functioning of the system and initiates reforms. 

It has built public confidence in the judicial 

system through these initiatives. In fact, opinion 

polls show that it is the r n9st respected public 

institution in Jx country. 

The supreme courts of El Salvador and 

Honduras have also exercised leadership. The 

1-londuran Supreme Court was instrumental in 

the formation of an inter-institutional committee 

to establish a plan for the transition to the new 

criminal procedures code. [he assumption of 

responsibility to implement new reforms has 

lead to the increased administrative 

independence of the courts in I londuras. 

4. 	Ru/filing Manugeiizent Skills 
wit/mi the futheuirj 

As with leadership. the] ud can must 

demonstrate an internal capacity to maintain 

independence When the judiciary fails to 

address problems in the performance of the 

Judicial system or is ineffective in its efforts to 

do so, the other branches are more likely to exert 

control over the judiciary. Control by other 

branches of government is problematic in many 

countries 

In contrast, when a judiciary has the internal 

capacity to operate effectively, less control from 

other branches of government is needed and a 

management approach can be achieved. 

Activities to promote capacity building within 

the judiciary need to focus not only on 

management techniques, but also on such 

elements as ethical and Tuoial leadership 

requirements of judicial leadership. The highly 

successful training seminars developed for state 

chiefjustices in the United States have 

adequately demonstrated the effectiveness of 

this approach. The chief administrative officer 

participates in these seminars in order to build a 

more cohesive approach to governance. 

The range of potential programs in this area are 

broad, including 

Management of the budgeting process 

Management of relationships with the 

legislative and executive branches 

Organization and delis cry of services to 

the trial courts and court management 

assistance programs to support 

improvements in the operation of the 

trial courts 

Building administrative systems 

Development of statistical systems to 

measure the performance oft lie judicial 

system 

Development of policy-making 

processes that rely on participation by 

all levels of the legal system 
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• Development of managerial training 

programs for those persons assuming-

positions 

ssuming

positions in the governance structure 

• Supervision of the bar association 

• Public outreach to educate the public 

about the legal system 

Strategic planning for the future 

Other areas of additional assistance include 

promulgation of rules of practice and procedure 

for civil, criminal,juvenile, family, probate, and 

estates cases; management of the appropriated 

resources; education and training ofjudicial 

officers as well as court employees; and the 

adniinistthtion of programs that assist the 

judicial function, such as probation, pre-trial 

release- and alternative dispute resolution. 

a. 	Managenent of/he budgeting pmcess 

The process for presenting the budget does not 

usually allow for the opportunity or necessity of 

addressing shortcomings in the system. The 

failure of the judiciary to present its financial 

needs in a professional and comprehensive 

manner weakens its ability to acquire necessary 

resources for development and growth and its 

credibility as an independent sector. It is clearly 

the responsibility of the judiciary to take the 

initiative on these- matters. 

The development of effective budgetary 

Processes should include all levels of the courts. 

Lower courts should regard the budgeting 

process as a vehicle for identifying and 

justifying their needs to higher courts and to 

other branches of government. Training 

programs in budgeting as a part of the planning 

process for the system can assist in the 

development of integrated approaches. 

A systematic approach to the development of a 

budget will better reflect the needs of the entire 

system. This process requires the courts to 

document their needs and identify priorities for 

funding. Competition with other governmental 

entities for scarce funds is acute. Success is 

more likely if needs are well documented, all 

levels of the court system participate actively in 

identifying needs, and a-strategic approach is 

developed to defend those needs to the other 

branches of Lovernment. 

A more challenging issue is the matter of 

decentralizing nianagemenwesponsibility for 

appropriated funds. In order to undertake 

decentralization, the management and 

administrative processes for delegating funds 

- from the national to the local level must exist 

and work properly. 

Donor assistance in this area can take the form 

of training of sin IT and judges in budgeting and 

planning. Projects that emphasize planning for 

improvements in the system should complement 

the strengthening of budgetary procedures. 

Other branches should also be involved in this 

process, since the judiciary will need to work 

closely with them in gaining approval for the 

budget. 

b. 	Relations with the executive and 
legislative branches 

An independent judiciary must have a 

systematic approach to working with other 

branches of government. This requires the 

development of formal and informal channels to 

communicate needs, concerns, plans, and 

activities. In the more sophisticated and 

developed systems in the United States, there are 

offices staffed with professionals who review 

pending legislation to determine impact on the 

judiciary and make recommendations to the 

legislative bodies on how to modify such 

legislation. They maintain regular contact with 

executive agencies that provide services or have 

relationships with the judicial system. When 

justice policy issues arise that cross institutional 

boundaries, these offices represent the judiciary 
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in policy discussions. The institutional capacity 
to engage these questions supports the role of all 
independent judiciary in the eyes of the public 
and the test of the government. 

The judiciary has on occasion taken the lead to 
create a forum for discuss i: ig matters of mat ua I 
interest among the three branches of 
government. For instance. Chief Justice Burger 
of the U.S. Supreme Court initiated an annual 
retreat for tile chairs of the judiciary and 
appropriations committees of Congress to 
discuss issues facing the federal judiciary. 

5. 	Designing Appropriate 
Administrative and Munthgeriul 

Sir,, clures 

The effective functioning of the courts requires 
an effective system of records. case flow and 
financial nianagement, and some degree of 
centralization of- functions within each court. 
These improvements enhance transparency and 
standardization, and thereby reduce 
opportunities for corruption, mishandling of 
records, and arbitrariness. 

Records il/U iogeinc;n 

The maintenance of records is fundamental to 
the administration of justice. The court system 
must keep records in a highly tel iahie and 
predietahic fashion. Efforts to build an ciicctive 
records-management system contribute to the 
basic building-blocks for the judicial system. 
The management of records requires a 
comprehensive design of receipt procedures, 
storage and disposal procedures, and use of 
forms. Administrative integrity oft he records 
system enables litigants and the public to rely on 
tile system; transparency of the le al process is 
thus achieved. 

The appearance of the court fac ii iv and the 
records that are being maintained are essential 
elements in building an independent and 

ti anspareult system, in many countries access to 
case files is restricted to the parties and their 
iawycrs. The integrity of the case flies is of 
paramount inipoiance. The entire history and 
record of evidence is included within the case 
file. Security concerns have led to the "se\ving' 
of the case file in order to protect against 
fraudulent removal of original documents. The 
development of secured filing systems that 
protect against fraud is highly recommended. 
The degree to which automated procedures can 
be used to complement these systenls should 
also he investigated. 'the design oltrial and 
appellate court reform projects must necessarily 
include this dimension of court nianagemerlt. 

b. 	c:a.s-c/loiu' nuinageinent 

Research in the United States, Australia. the 
United Kingdom, and Singapore has shown that 
courts must develop efficient procedures to 
manage the litigation process effectively. This 
concept implies that the judge is an active 
participant in the nlanagenlent of case flow. 
However, in nlarly developing legal systems. 
especially those that are code-based, judges have 
traditionally allowed lawyers to establish the 
Pace of litigation events. Often, delay benefits 
one party over the other, so acquiescing to delay 
constitutes a det2icIo abdication of judicial 
irllpartial itv and responsibility. In practical 
tern is, one of the most inlpor'tant ways for a 
judge to assert independence 110111 tile I itiganis is 
to be the de facto nlanager of the court docket, 
namelyhy setting a schedule for the various 
filings, hearings and other necessary events, and 
autilorizing delays only when good cause is 
shown. 

In order for judges to assume this role, programs 
nlust be developed to cultivate a sense of 
responsibility for the time it takes to process 
cases. Efforts to acquire this level of control are 
often meLt v i (II Stiff Opposition from litigating 
attorneys and frequently fi'onl some judges. The 
design of programs to address the pace of 
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litigation is often most effective when done in 

cooperation with the legal professionals who use 

the system including viable independent Bar 

Associations if they exist. For instance. USAID 

supported such a program in El Salvador. First, 

the court staff counted every pending case, 

developed a list by age of the case, and recorded 

any recent case movement. If no activity were 

detected, the Court advised the parties that the 

case would be placed on inactive status until 

there was some case activity, lithe parties 

wanted to keep the case in active status they had 

to indicate their intent to the court. Once the first 

step in the process of gaining control over the 

inventory of cases is complete. the court can 

organize its calendar around those active cases 

requiring judicial intervention. 

Similar approaches were followed in several 

pilot courts in Ecuador. Lima. Peru and the 

Dominican Republic. resulting in significant 

reduction in the time cases were pending. 

An effective addition to this basic concept of 

case management is the development of multi-

track, case-processing systems that prioritize 

cases. The multi-track system recognizes that 

different cases require different treatment and 

different levels of intervention. This approach, 

which began in the United States, has expanded 

to other jurisdictions, among them Singapore, 

the U.K., and Australia. The procedures require 

I high level of technical assistance. and are best 

developed in pilot courts. Once a record of 

success is achieved, the courts can also use the 

results to justify increases in funding. Multi-

track case processing has been a part of reform 

efforts in the federal and state courts of the 

United States for the past twenty-five years. 

These data must be organized into useful 

measures to gauge the performance of the trial 

court. One such formula contains the following 

four key elements, in order of relative 

importance: 

• Time to disposition 

• Clearance ratio (ratio of dispositions to 

filings) 

• Back-log avoidance (percentage of eases 

not yet older than the established time 

limit) 

• Trial certainty (the frequency with 

which cases scheduled for trial are 

actually heard when scheduled) 

Donors can also help institutionalize essential 

elements in the case-flow management process, 

including 

• Uniformity in the numbering of cases 

• Standardization of forms to faáilitate 

case processing 

• Processes to distribute documents to 

interested parties in the litigation 

processes 

• Comprehensive design of receipt 

procedures 

• Design of storage retrieval, and 

disposal procedures 

• Increasing the use of automation to 

improve control over the volume of 

cases 

Of course, the mere process of case flow 

management, by itself, does not correct the 

problems; it is only the beginning of the process 

of questioning the movement of  case. The 

training of professionals to work closely with 

the judges in management of the trial courts will 

contribute to building a.solid foundation fm. 
improvement in the operation of the j udicial 

system. 
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Financial management 

In manyjudicial systems, the courts are charged 

Nvith the responsibility of managing the fines. 

fees, and client funds that are deposited for 

litigation, and making necessary purchases. 

These activities are areas ripe for corruption and 

require care to ensure proper handling of funds. 

The development of comprehensive accounting 

procedures. followed by adequate internal 

auditing processes, helps to establish a firm 

administrative foundation. A program that 

created a professional audit team in Honduras 

has had some success in addressing these kinds 

of problems in the trial courts 

'I. 	Organization of trial courts 

The strengthening of the trial courts, contributes 

to the independence of the judicial system. 

White, the trial court is where most people form 

their first impression of the judicial system.the 

organizational structures for the trial courts in 

many countries have not changed in 

fundamental ways since they were created. 

In Latin America, the trial court organizational 

model has not changed substantially for several 

hundred years. in the most common model, each 

judge has his or her own stall, functions are 

decentralized, and little effort is made to take 

advantage of standardization- economics of 

scale, or common services. 

New models, that promote transparency and 

accountability, are being developed in a number 

of countries, including the United States. These 

models generally use centralized administrative 

structures, including a professional 

administrator who coordinates the provision of 

needed support to the judicial function. The 

model requires development of the 

administrative and professional capacity of staff 

to coordinate and ma nage the court. 

Programs to improve judicial systems must 
Focus on their most aivable resource, the 

judge's time. Frequently, judges do not have 

backgrounds in the administrative aspects of 

case-flow management, and the time they invest 

in han d Ii ng administrative matters is time  lost to 

handling their judicial responsibilities. Judges 

are often overloaded with administrative tasks, 

which results in inefficiency and public 

perception ofjud icial incompetence. In 

countries as diverse as Argentina, Costa Rica, 

and Pakistan. the evaluation of allocation of 

,judicial time has disclosed that it is common for 

each judge to dedicate as much as 50 percent of 

their time to administrative matters 

In the United States, Chief Justice Warren 

Burger began in the early 1970s to call for the 

creation of professional manager positions 

within the courts. The result of his leadership 

was the creation of state court administrators. 

trial court administrators, and circuit executives. 

These new positions aided the systematization 

of procedures, automation and workload 

indicators, as well as greater transparency in 

administration and improvement in public 

perception and involvement. 

Recognition of the complexity of court 

organization at both the appellate and trial levels 

has given rise to the development of managerial 

positions to aid the courts in the execution of 

their duties and responsibilities. These positions 

have come to be seen as necessary complements 

to the adjudicative functions. A professional 

manager is dedicated full-time to implementing 

the policies and procedures of the court, 

responding to the public, developing budgets, 

managing the records and purchases, organizing 

and maximizing the space. and managing the 

application of technology. 

6. 	, Adequate Funding Jbr the 
Judiciary 

In many countries, the executive and legislative 

branches have not demonstrated an interest in 

Cu It ivat i ng a strong and md ependent juicial 

sv$(cm. Some of thc d!caicst evJeiice of this 
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lack of interest is the long history of poor 

financial support for the judicial system. 

Some countries have recently pushed for 

modifications to the constitution to obtain a 

fixed percentage of the appropriated funds. 

Costa Rica, El Salvador, and Honduras have 

modified their constitutions in order to secure 

fixed rates of funding annually. In Costa Rica, 

the judicial branch receives 6 percent of the 

funds available for appropriation, although this 

percentage also includes the costs ofthejudicial 

police and the prosecution, leaving the judiciary 

with approximately 2.5 percent of the totals 

funds forjudicial operations. The new base of 

funding available to the judicial system of El 

Salvador has enabled the Supreme Court to 

undertake numerous initiatives to improve the 

operation of the system. This transformation 

occurred after the Court initiated a campaign to 

gain greater say over the management of the 

funds destined for the judicial system. Formulaic 

approaches can be useful in the short run to 

address severe financial problems. However. 

they can become burdensome as costs continue 

to climb and erode the percentages and they may 

create funding issues for other components of 

thejudicial system. In the case of Costa Rica, 

police costs are increasing much faster than 

judicial costs, thus putting pressure on the 

judiciary's budget. Another interesting example 

is provided by the courts in the Basque region of 

Spain, which once had control over their own 

funding. l-lovever, due to the absence of 

professional management. the authority to 

manage funds was transferred back to the 

executive branch. The judiciary still resents this 

result. 

Other countries continue the traditional 

approach of requiring the judiciary to justify its 
needs to the legislative and executive branches 

in order to secure its funding. The process of 

giving the legislature and/or the executive 

branch free reign to set the judiciarys budget 

has generally not led to improvement in the 

levels of funding for the judiciary. The 

traditional process can be effective in motivating 

thejudieiary to improve its own processes and 

its ability to explain the needs of the system to a 
wider audience. The legislatively guaranteed 

percentage, in contrast, does not require the 

same rigor or discipline. Further, once the 

defined percentage is reached it can become 

more difficult to raise the level of funding, as in 

the case of Costa Rica. 

Experience has shown that the effort to build the 

capacity of the judiciary to develop and 

implement thorough budgeting procedures, 

coupled with the addition and/or training of 

skilled personnel to manage the process, can 

produce improved allocation of funds for the 

judiciary. 

7. 	Conclusion 

How thejudieial branch governs and 

administers itself correlates to its independence. 

The legal framework shapes expectations and 

delineates specific roles and responsibilities, 

while setting forth the principles that permit an 

independent system. Effective justice systems 

require sound operational practices and 

leadership. 
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C. 	Civil Society Contributions to 

-Judicial Independence''' 

h Stephen c;oI,,b 

Justice is too it) ipoutont a mailer to be Ic/i to the 
judges, or eVcti /0 the ía v%ets; the .4 me/jean 
people must think about!, discuss, and contribute 
to the Inane planning of their cow Is—Chief 
Justice William Rehnquist. United States 
Supreme Court"'  

Civil society and the media.. - are arguably the 
tWo most important factors in eli nii nating 
corruption in public institutions. Corruption is 
control let! Only when citizens no longer tolerate 

it—The \Vorld Bank' 3  

I. 	Introduction 

This article seeks to highlight civil society's 

recent and potential roles regarding these goals. 

It draws mainly on Asian experience for two 

reasons. First, addressing this half of the globe 

complements the geographic foci of the rest of 

the Guide. More importantly, direct assistance to 

Judiciaries has played a less prominent role lot 

I_JSAID in Asia than in other regions. niaking 

civil society suppor(s impact on judicial 

independence more salient. As this paper makes 

clear, that impact is largely indirect, occurring in 

the contexts o I broader efforts to advance the 

41  this dciii paper v as prepared Wit!) Sn ppo It 
from U SAl D and the Individual Project Felt ovsh i p 
Proeran, oft he Open See m% etv Inst tine. It also draws on 
coils nIt i ng as sIgn nient s the author has carried out IoT the 
Ford arid Asia t 0 LI lid at j otis. the Asian Development Batik. 
U SAID, and the International I -tunian Rights Law Group. 

As quoted  in Sarnue I F. I-Ia rahan and \\ 'a Iced 
I-I. Malik. Pcu-t,usrsl,ij,s to, Rc/hrrn: ('h-il Society and the 
.!d ,n I is/ia/mm I of.h,su,ce ( Wash i nlctoti. DC: World Batik, 
June 2000). P 

World Batik. lie/ping ('otmo'ies ('o,,,bat 
('oriojn in,,,: 7!:' P, ,fc of i/ic HMO lion/c ( \Vasti it) 011111. 

D.C.: World Batik. September 19.17). pp 4445. for the 
pitt-poses oft his paper. 01 cdii is considered part of ci \ if 
SocIety.  

rule of law or other development goals. Insights 

from civil society support nevertheless 

illuminate significant options for program 

officers working on judicial independence. 

2. 	Why Emnphasize Civil Societ ), 

Relevance to Judicial 

Independence? 

Why should donors support nongovernn,enlal 

activities concerning judiciaries? Chief Justice 

Rehnquist and the World Bank are quoted above 

because they are frequently perceived as not 

unfriendly to the status quo, yet emphasize 

progressive nongovernmental forces' roles in 

reform. USAID's own 1994 study, Blair and 

1-Jansen's Weighing in on the Scales ofJusiice. 

suggests that donor rule of law strategies take 

an approach that leans heavily on the insights 

of political economy and emphasizes 

constituency and coalition building." '44  Civil 

society plays an important or even central role in 

the approach advocated in that study. 

Civil society assistance to NGOs and media can 

contribute to jtndicial independence on a number 

of levels. In addition to the value highlighted by 

Blair and Hansen, these include helping to 

monitor jttdicial performance and expose 

corruption. More broadly, I larahan and Malik 

describe civil society's many contributions to 

the ad ni in istrat ion of just ice. ''° 

A unifying theme cuts across these and other 

reasons for civil society assistance: it builds 

counterweights to those forces that undermine 

jttd ieial independence. It thus advances 

BI,ur and I I)tnscn. iI'eitzhi,ig i/i omit/u' La/es 0/ 

- h,st lie: .S'trategic . tpprocicttes fin-  l)or toi'-slq'portecl Rule of 
Lou li'ogm-amos. ISiS!!) Program and Operations 
Assesst,ictit Report No. 7 (Wastiittgion. DC: USAID. 
994). p. 5!. 

t)tr,thian and Mitikc':'c/r 

S. 
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impartiality by exposing jurists to legitimate 
pressure, persuasion and perspectives. Such 

countervailing influences may be necessary in 

such countries as Egypt and the Philippines, 

where (in connection with the preparation of this 

guide) IFES commissioned papers assessing 

judicial independence. 

The Egypt paper thus notes that judges there 

commonly display a weak work ethic; disregard 

for professional ethics; corrupt behavior: 

acceptance of court staff's corruption; and 

tolerance of "family guilds" that influence 

hiring, promotions, assignments, and other 

favors.'4 ' The Philippines paper similarly 

highlights the prevalence of personal influence, 

patronage, and corruption .147 

That paper further emphasizes that "the sources 

of judicial interference ... may not be openly 

opposing the reform measures (in fact, nobody 

in his right mind would dare oppose these 

measures). It is just that these measures will be 

disregarded or slowly be implemented, to the 

point that it becomes nleaningi ess.' 	In 

deciding whether and how to work on judicial 

independence, a program officer accordingly 

should assess not just jurists' professed 

commitment to reform, but civil society 

elements' and other sources' assessments of the 

jurists, the judiciary, and the forces that 

influence them. These sources include law 

journals, other research. newspaper articles, 

attorneys, NGO leaders, academies. journalists, 

other donors, and, not least, ordinary citizens 

who have been to court. 

There is not an automatic formula for converting 

this data into a programming decision. A 
negative consensus may indicate that other goals 

should be pursued. The program officer 

alternatively may decide to assist judicial 

independence, but to avoid putting all of her 

programming eggs in this particular basket. Civil 

society assistance suits this objective well: for 
example. in some societies she can seek to 

support judicial independence, access to justice, 

and law reform by supporting NcOs that bring 

important cases to court. These NGOs may have 

agendas that complement but do not match that 

of the program officer. They may focus on the 

status of women. environmental protection, 

human rights, and a host of other issues. but may 

advance judicial independence through the 

Pressure and persuasion they bring to bear on 

judges through their litigation. And even if their 

impact on judicial independence falls short, 

support for them may nevertheless prove 
worthwhile if, for instance, women or the 

environment substantially benefit. 

More broadly, given the array of vested interests 

and influences permeating many nations' 

judiciaries, civil society is vitally important in 

ways that reach beyond mere consultation. Even 

with the best intentions on the part of their 

leaders, judiciaries often cannot be wholly self-

reforming bodies. Furthermore, where the 

program officers assessment indicates that well-

intentioned judicial leadership is lacking or 

weak, civil society may offer the only possible 

vehicle for reform. 

Specific  Experiencev and 

Lessons 

I" john Blackton. ''Egypt Coun tn Repo ri' 
prepared for this judicial independence guide. 2000. 

0 1 JeCtor Sot 'nan. 'Phi ti ppi nes Country Repori' 
prepared for this iudiciat independence guide. 2000. 

.11 liL. p.5. 

The following discussion provides selected 

examples of approaches that might be useful to 

program officers seeking to advance judicial 

independence. However, as already emphasized. 

mans' should not be understood purely in terms 

of that goal. Program officers aiming to advance 

judicial independence should see the advantages 

Guidance for Promoting Judicial Independence and Impartiality 	 167 



4, 

of supporting civil society even if such support 
does not solely or mainly address judicial 
independence per se. There is much to he said 
for respecting the priorities oilocal partner 
organizations, particularly since they may be 
more in touch with societal needs than any 
donor can be. In addition, a given activity may 
advance more than one goal at a time, reality is 
not neatly divided along the lines of donor 
categories. Finally; supporting judicial 
independence in combination with other goals 
can mean that even if a program falls short in 
one respect, it may excel in another. 

The discussion is organized largely along 
country lines because some of these approaches 
are rooted in circumstances of particular 
countries, and should be understood as such. 
The analysis provides some tentative guidance 
concerning where these activities might most 
appropriately be employed. 

Ll. 	India: Employing (raining to influence 
judicial members/tip and pet'specli yes 

The Centre for Social Justice (CSJ). an Indian 
NGO operating throughout mnch of the state of 
Gujarat, has undertaken a unique effort 
regarding legal and judicial training. It does not 
specifically focus on judicial independence, but 
holds pertinent implications nonetheless. 

This unique undertaking is the training of 
applicants for judicial appointments. In other 
words. the Center helps train applicants to take 
and pass the civil service examinations that fill 
the lower level positions in the state judiciary. It 
particularly assists women and dali/s (the 
preferred term for the pejorative 
"untouchables") to gain these positions. 

At first impi ession. this may scent to be the 
opposite of judicial independence: an NGO 
helping to shape the nd iciarv by helping to 
influence who becomes part of it. '['Ile question 
is whether this is undue influence. The answer 

lies in the overall context of the country's bench 
and bar They are justifiably known for "social 
action litigation" cases, akin to U.S. public 
interest litigation, that expand and vindicate the 
rights of the disadvantaged. At the local level, 
these institutions tend to be plagued by self-
dealing at the expense of clients, actions that 
nay account much more than conventional 
explanations for the country's epic court 
dela).'" 

CSJ at first intended to draw on young local 
lawyers to provide counseling, representation, 
training and other legal services. It soon learned. 
however. that the lawyers' own knowledge of 
the law was appallingly low. This is 
substantially a function of the very poor quality 
of much Indian legal education. In response to 
this reality, CSJ drew on the better, more senior 
attorneys it knew to provide training to its 
eventual staff lawyers. 

Training of lawyers led to training ofj udges, as 
CSJ increasingly saw that the composition of the 
judiciary reflected the relative lack of access 
that the disadvantaged have to membership in it. 
As a matter of equity and diversity, the Center 
began offering training to female and dali/ 
lavvcrr,  to increase their ranks among Gujarat 
jurists. This helped them to pass the appropriate 
civil service tests. 

Flow dues this relate to judicial independence? 
To the extent that undue influence on the India[) 
judiciary includes gender and caste biases. 
expanding the diversity of women and dali/s 
expands the number oij udges relatively free of 
those biases. It also may alter the perspective of 
fellow jurists who now must view niembers of 

See Rob cii S. Nloog . iVitose I;ui',vsts .1cc 

lii,: (I,ga,ti:atio,,oI Politics in i/ti' ('/i// ('our/s o/ 

lotho. 

 

AssocMlion ffir As iii Studies Monograph and 
Occasional Paperr Set i es. Number 54 (Ann Arbor. 
\Iicliignn: Association ftr :\sia,1 Studies 19971, 
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these disadvantaged groups as colleagues. 
Furthermore, as the Egypt country report points 
out. "Studies in other countries have suggested 
that women judges are less subject to corruption 
than male judges."150  

The program officer who sees judicial 
membership as an obstacle to independence 
might consider supporting CSJ-style training in 
those countries where the composition of the 
judiciary is determined by examination. The 
programming implications of this experience are 
broader, however. It also may be possible to 
assist nongovernmental efforts to propose or vet 
potential judicial nominees, so as to ensure a 
greater degree of competence, probity, and 
diversity in a judiciary. It should not be assumed 
that these training and vetting activities are the 
province of a bar association, which may be 
subject to the same undue influence as a 
judiciary. Human rights-oriented and 
development-oriented NGO alternatives also 
should be considered 

Another innovative CSJ effort is the training of 
young lawyers it subsequently employs, through 
\t1ich CSi advances access to justice. A zealous, 
competent advocate for the disadvantaged also 
represents a potential counterweight to the 
corruption. favoritism and biases that 
characterize some judges. The very fact that the 
poor are able to secure counsel, and that the 
counsel is competent and has a financial interest 
injustice rather than delay. puts at least a 
minimal check on business as usual in the 
courts. 

Program officers accordingly should consider 
such NGO training appropriate where legal 
education is inadequate. They further.sliould 
explore access tojustice as a judicial 
independence strategy. It does not sipply ensure 

B Iackto n. op. cit. p.4. 

that the poor have representation; it also is 
inherently geared toward providing 
representation that weighs against not just the 
other side in a legal dispute, but against the 
undue influence that the other side can bring to 
bear. 

Cambodia: Starting from scratch to 
institutionalize access to joslice 

The political settlement that brought massive 
increases of foreign aid to Cambodia in the 
I 990s included substantial efforts to improve the 
country's legal system and human rights 
situation. The International Iluman Rights Law 
Group (llIRLG) carried out two civil society 
projects toward those ends. Given the havoc 
wrought on the country and its population by 
two decades of war, Khmer Rouge atrocities, 
international isolation and economic 
devastation, the IURLG and other Western 
organizations understandably took far greater 
initiative than is necessary in many other 
societies. 

By most accounts, the IHRLG's most successful 
effort was the Human Rights lasK Force, an 
initiative that worked with Cambodian NGOs to 
increase their capacities to monitor, document 
and seek to improve the human rights situation. 
Such an effort was necessary for a host of 
reasons. While human rights communities began 
to emerge in other nations during the I 970s and 
I 980s, Cambodia suffered through war, Khmer 
Rouge rule that wiped out most of the educated 
elements in the population, Vietnamese invasion 
and occupation, and international isolation. The 
upshot was that the task force was working with 
local NGOs whose personnel were either very 
poorly educated or who had lived in refugee 
camps or the west throughout the 1980s, and 
who generally lacked human rights advocacy 
experience. 

While the current Cambodian government's 
record regarding human rights has featured 
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murder of political opponents, participation in 
and toleration of violent land-grabbing, and a 
host of other abuses, most observers 
nevertheless consider the Cambodian NGOs 
efforts to some extent successful. They act as a 
minor check on those practices, will occasional 
significant victories (e.g., publicizing the 
dumpiog of imported toxic materials) and 
provide information that the international 
community has employed to restrain the 
government from even more egregious conduct. 
A noteworthy element in the IHRLG's 
successful capacity-building was that it brought 
in experienced Filipino human rights advocates, 
rather than westerners, to provide the bulk of the 
training and advising for the Cambodians. As 
different as Philippine and Khmer cultures are, 
the Filipinos still were much closer to the 
Cambodians in terms of orientation, having 
Previously experienced their country's Marcos 
dictatorship in the 1970s and first half of the 
1980s. 

Though the task force did not mainly fbcus on 
the judiciary, its experience offers potential 
implications for judicial independence 
programming. In countries where the 
government is hostile to human rights, 
supporting NGO human rights activism can 
affect the overall climate by creating external 
and internal prescure that can contribute to 
greater leeway for the judiciii-N.  

Another ll-IRLG project established a very basic 
legal aid program, the first in Cambodia. Given 
that the country only had a handful of lawyers as 
of the early 1990s, the program utilized non-
lawyers whom its western stall trained to 
provide legal  representation to criminal 
defendants. Prior to the program's founding. the 
prevalent practice of the police and courts was 
to incarcerate such del'endants indefinitely 
without !rial, until and unless their families 
could provide bribes to buy their freedom. 
The JHRLGs initiative was a crucial first step 
toward reinedvinii this situation.  For the first 

time, some defendants were charged, tried and 
acquitted within legally mandated periods 
(though the degree to which bribery by their 
families diminished  can not be ascertained). And 
though judges remain subject to heavy financial 
and political influence on their conduct, the 
presence of defense counsel seems to constitute 
a countervailing and monitoring force, rendering 
Pt least some_judicial decisions more impartial. 
To a lesser extent than before this initiative, 
today not all accused are held indefinitely, not 
all necessarily depend oil bribes for release from 
jail, and not all trials result in convictions. 

The Law Group's efforts to assist the courts 
directly through an extensive nientoring prograni 
proved far less successful than their civil society 
projects, in large part owing to the pervasive 
corruption and political control that plagued the 
courts as well as other institutions of 
government. The country's judges, who had 
minimal training (most were former teachers, 
poorly educated even for that function), were 
unable to free themselves from the deeply 
embedded societal not 	of corruption and 
adherence to part)' control, a c•mpincericy 
reinforced by a history that proved that bucking 
authority could be fatal. The Law Group's hard 
work with, the judges had little if any lasting 
impact because. whether due to choice or 
pressure, they were unable to make much use of 
tho Law Group personnel's advice or support. 
More broadly, there were and are substantial 
questions about whether a better judiciary 
accords with the priorities of a government that 
is permeated by corruption and sustained by 
repression, and that pours 40 percent of its 
budget into the armed forces '5'  when external 
and internal military threats are minimal. 

The programming implications of this 
experience are at least three-fold. First, in those 

'I 107. 
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countries where legal aid is rudimentary or 

nonexistent, it may be necessary to launch or 

support such efforts in order to build 

countervailing forces against undue influence on 

the judiciary. Second. it may be essential to 

bring in foreign expertise to train the staffs of 

the new legal aid NGOs and oversee their 
work—though drawing on regional rather than 

Western expertise can be more appropriate and 

cost-effective. Third, and more broadly, the 

Cambodia experience-indicates legal aid can be 

supported to good effect, even where the 

government is not supportive of it. 

Philippines: Dii•erse goals and 
Un in fended inc/Jac! 

The experiences of Philippine journalistic, legal 

services, court monitoring and survey research 

efforts in the 1990s illuminate  a number of 

respects in which civil society initiatives relate 

to judicial independence. 

The most dramatic impact of the four initiatives 

has flowed from the Philippine Center for 

Investigative Journalism (PCIJ), an NGO 

founded in the late 1980s. Judicial ethics and 

corruption came lobe one of several leading 

arenas of I'CIJ work. Its most noteworthy article 

was a piece that revealed unethical behavior on 

the part of a Supreme Court justice. prompting 

his resignation the next day Some in the legal 

profession feel that the most important impact of 

the piece might have been to limit the influence 

of a top Marcos crony. with whom the justice 

reportedly had ties, on court decisions. 

The center has prepared a number of other 

stories on unethical and corrupt judicial conduct. 

These have included articles on the questionable 

positions and actions of relatives of a former 

chic fj n st ice and an i nlervie\v in which an 

anonymous judge explains the mechanics of 

colleagues' corrupt conduct. The pieces arguably 

have contributed to increased public perception 

of serious problems in the courts, and perhaps 

even to current efforts to address at least some 

of those problems. 

This experience certainly does not translate into 

programming that targets specific individuals or 
institutions. Doi"g so would he highly 

inappropriate and controversial. Rather, program 

officers might explore whether top journalists 

want to launch NGOs or programs conducting 

investigative reporting and. if so, whether to 

focus support on the rule of law, more generally 

on democracy and governance issues, or most 

broadly on whichever topics the journalists 

deem most appropriate. That last option is the 

one under which PCIJ has received most of its 

donor support. including that which led to its 

judicial articles. Of course, in those countries 

where investigative journalism centers already 

exist, program officers could look into more 

targeted grants concerning, say, the rule of law, 

but should not suggest specific articles. '[lie 

credibility of such centers hinges on their setting 

their own investigative agendas. 

Philippine civil society also interacts with the 

legal system through the operations of 

alternative law groups (ALOs), legal service 

NGOs that work to further development by 

partnering with disadvantaged populations in 

ways ranging from community organizing to 

policy advocacy. In their direct judicial work 

and in he ping partners participate in judicial 

processes. these NGOs create countervailing 

forces that further impartiality And over the past 

few years. certain ALOs have become 

increasingly engaged in discussions regarding 

judicial reform. The main thrust ofALG work 

and accomplishments lies in other spheres, 

however: notably and successfully influencing 

scores of environmental, agrarian, urban 

housing, fisheries, local government and gender-

oriented laws and regulations, and working with 

communities and paralegals to help get these 

legal reforms implemented. 

The programmatic point here is that donors can 

contribute to j udcal iadepcndcnce even vh ilc 
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supporting work concerning other aspects of the 

rule of law or even other, non-legal fields. For 

example, ALGs that focus on the environment or 

women's rights night well be funded under the 

rubric of access to justice. natural resources or 

gender programs. Even though tile)' see their 

work in those terms, it has implications for 

judicial independence. Program officers 

concerned about this goal, but also wanting to 

advance other development objectives, should 

be aware of the overlap. 

Related ramifications for judicial independence 

can be derived from the experience of apartheid-

era South African NGOs that operated within the 

confines of that nation's repressive structures to 

persuade appellate courts to more forcefully 

assert their independence. The resulting 

decisions (against laws and regulations that, 

inter alia, limited non-whites' rights to live or 

travel where they pleased) helped undermine 

apartheid's legal apparatus. Clearly, not all 

judiciaries respond to the kinds of sophisticated 

J urisprudential arguments put forth by such 

NGOs as that country's Legal Resources Centre. 

Nevertheless, where there is the potential for 

such arguments to bear fruit, program officers 

should see public interest litigation as a vehicle 

for expanding judicial independence. 

A third civil society initiative pertaining to the 

Philippine judiciary was a 'court watch" 

program. Started in 1991 by the Makati Business 

Club and other organizations, it involved 

observation of court activities by law students 

and other outsiders, so as to discourage 

improper procedures and detect them when they 

did occur. Eventually dropped due to objections 

from judges and other parties. the idea 

nevertheless holds the potential to advance 

independence where judicial leadership supports 
it. Where such support is forthcoming. then, 

program officers should consider it as part of a 

mix of judicial independence activities. Where 

the support is lacking, it can indicate to program 

officers that sincere top-level support for other 
judicial independence initiatives is missing. 

The fourth initiative has been survey research 

carried out through a good part of the I 990s.0 

Geared toward assessing and publicizing public, 

judicial and attorney attitudes toward the justice 

system, it arguably has played a role in raising 

awareness of low levels of confidence in the 

judiciary's integrity and operations. 

The Philippine experience indicates that 

program officers concerned with galvanizing 

outside support and/or pressure for judicial 

independence have a variety of civil society 
options in hand. Under many circumstances, it 

would be preferable to use them in tandem: to 

combine access to justice, investigative 

journalism, court observation, and survey - 

research. This blend can he used in combination 

with direct work with judiciaries, but also 

should be seen as standing alone where public 

awareness and elite commitment to reform are 

lacking. It conceivably can help stimulate that 

awareness and commitment. 

ci. 	Bangladesh: Working with and around nod 
the courts 

Two interrelated instances of civil society efforts 

that advanced judicial independence have 

transpired in Bangladesh at the appellate and 

jurisprudential levels. A 1992 conference 

organized by Ain 0 Salish Kendra and the 

Madaripur Legal Aid Association, two legal 

services NGOs, was attended by an ycrs and 

seniorjurists from across South Asia. It 

highlighted progressive rulings by India's 

Supreme Court. As a follow-up, over the next 

few years a third NGO. the Bangladesh 

Environmental Lawyers Association (BELA). 

invited high level Bangladeshi jurists to the 

Sec. e.g.. Mahar ?viarigahas ci it. .tIo,,i if, ing 

Me State of the ho//eliot nai/ the 1. e'a/ /'ro/(ssion. it report 
hN Social W'eaihcr Stations in cooperation 'vi All the 
Cordillera Studies Center. University otthe Philippiucs. 
R:ittto '.I:inita: Sttci:il \\a:}tcr Si:,Iioits. t)ctoher 19961. 
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events it ot ganized. often as resource persons. It 
made itself and its perspective familiar to the 
jurists in the process, undercutting a judicial 
perception of NGOs as alien organizations 
dwelling outside the legal mainstream. This is 
turn aimed to contribute to BELA's arguments 
being heard on their merits in bringing cases 
before the courts. 

This combination of activities may well have 
contributed to a landmark High Court ruling on 
the NCO's standing to bring suit. More 
specifically, in 1996 the Court ruled in Favor of 
BELA's argument that people displaced by a 
government flood control program were entitled 
to proper resettlement and compensation. 

Other countries display similar examples of 
NGO-judiciary interaction in ways that echo the 
aforementioned experience of India's Centre for 
Social Justice. South Africa's Centre for Applied 
Legal Studies launched a series of "justice and 
society" conferences in the 1980s, bringing 
together largely conservative jurists with 
progressive lawyers  for the first time outside the 
confrontational setting of the courtroom, and 
arguably contributing to a subsequent softening 
of perspectives and decisions by the former. In 
Pakistan, the NGOs Rozan and the AGHS Legal 
Aid Cell have trained and advised police and 
other justice sector officials, The Women's 
Legal Bureau in the Philippines and the Legal 
Assistance Centre in Namibia have been 
respectively involved in preparing curricula for 
judges and manuals for magistrates in their 
countries. In Mongolia. the National Center 
Against Violence has trained police, judges and 
prosecutors regarding violence against women. 

These activities can help establish the legitimacy 
of these NGOs before J udges. They also provide 
the jurists with perspectives they might not 
receive ifgovernnient officials or law professors 
undertook this work- perspectives rooted in the 
NGOs' grassroots experience of how the law 
does and does not operate in reality. 

To the extent that any of these NGO activities 
exerted influence on the jurists involved, was it 
undue influence? In a narrow sense, no, since 
they were not discussing matters before the 
courts. But the answer also is "no" in a broader 
sense, in that what these NGOs are doing merely 
puts them on the same plane occupied as a 
matter of course by senior litigators and other 
influential persons who have personal and 
professional ties to jurists in many countries. It 
simply levels the judicial playing field a bit. 

Program officers seeking to promote this NGO-
judiciary interaction should do so in a manner 
that does not necessarily start with proposing 
such partnerships. Rather, by first establishing 
personal and professional relationships with the 
parties potentially involved, they place 
themselves in a better position to be honest 
brokers who facilitate the cooperation. The 
relationships should not be initiated simply for 
these narrow purposes. of course. They more 
generally are valuable in understanding whether 
and how the rule of law operates in a given 
society, and in coining to appreciate these 
organizations' perspectives. The challenge, of 
course. is to forge tics that facilitate such 
understanding. but not to become co-opted in the 
process. 

Bangladesh is noteworthy for our purposes for at 
least two other reasons. First, it represents the 
only effort that the author knows of in Asia in 
which a bar association, the Bangladesh Bar 
Council, has been involved with an effective 
national legal aid program. How does this relate 
tojudicial independence? As with other 
countries, this access to justice effort constitutes 
a form of monitoring and a counterweight to 
improper influences that undermine judicial 
impartiality. By engaging the Bar Council in a 
legal aid effort, it draws that association into an 
activity that is implicitly  oriented toward 
judicial independence. 
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A further, more distinctive feature of this effort 

is that the NGO established to undertake it. the 

Bangladesh Legal Aid and Services Trust 

(BLAST), is affiliated with the Bar Council but 

enjoys considerable autonomy from it. This 

should not be seen, then, as a Bar Council 

program, though it was established under the 

initiative of the leadership of that organization. 

The distinction is important, because it sungests 

a model for potential efforts elsewhere: operate 

more as an independent legal services NGO than 

as a branch of  bar association. 

The broad implications for program officers are 

that they can help build judicial independence 

by facilitating both formal and informal contact 

between Jul ists and civil society elements. The 

program officers can suggest partnerships and 

specific activities, but this will not always he 

necessary. Under many circumstances, once 

relationships are established they may lead to 

cooperation and/or proposals that will advance 

independence in ways that donors cannot design 

or predict. 

4. 	Broader Options and 

Perspectives 

a. 	Threshold considerations 

• What is OftEll imp! Ic it shou Id he 

made explict: the key step in 

dcci d iou whet her to launch  a 

judicial independence initiative or 

any rule-of-law program is not a 

needs assessment. Though that is a 

necessary part of the process, in and 

of itself such an assessment will 

always reveal needs to be addressed 

regarding the judiciary. other state 

institutions, or probably any issue 

the program officer selects. Rather, 

a decision on where to focus 

resources should filter th mu gh an 

interest/incentive assessment and an 

opportunity assessment. 

The interest/incentive assessment 

takes account of the individual and 

institutional interests that favor. 

oppose and have mixed agendas 

regarding, for example, judicial 

reform. The program officer asks 

diverse questions as a part of this 

process. How deeply rooted are 

these in the history, culture, politics 

and economics of the country? What 

has been my or any other 

development agency's experience to 

date pursuing programs with these 

individuals and institution, and 

what does that say about the 

interests at play? What incentives 

exist to retain or reform conduct that 

needs to change? Are judicial and 

other governmental leaders' 

commitments to reform sufficient to 

overcome opposition? 

• The opportunity assessment filters 

this identification of needs through 

an analysis of interests and 

incentives, to determine where the 

best opportunities for impact lie. It 

takes account of where genuine pro-

reform dedication lies. It also 

attaches weight to ideas. strategies, 
activities and potential projects that 

spring from the intellectual soil of 

the host country. Finally, this 

assessment takes account of 

opportunity costs: what alternatively 

might be accomplished over the 

coming decade if different priorities 

for funding are pursued? 

Engaging wit/i civil .V0C!t'IV ()ii/i!diCia/ 

nidepein/ence 

• Most broadly and importantly, a 

program officer must he open to the 

possibility that civil society 

organizations' contributions to 

judicial independence 'vi II come as 
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ancillary products of their work. 
The experience across the globe is 
that NGOs' operate most effectively 
when donors give them the 
flexibility to set their own agendas 
None of the law-oriented NGO 
impact described in this paper 
flowed from pre-planned donor or 
grantee intention to affect judicial 
independence. It instead arose from 
the funding agencies having 
confidence in the judgment of their 
grantee partners, and structuring 
support flexibly enough to allow the 
NGOs to decide on their own 
actions and priorities. In all cases, 
then, the impact included but was 
not limited to judicial independence. 
It undercuts grantee effectiveness to 
confine them to a narrow range of 
activities, leaving them unable to 
respond to emerging opportunities 
and challenges. Institutional support 
that enables NGOs to set their own 
agendas often is preferable. 

training and cooperation with 
judiciaries, police and otherjustice 
sector agencies. Such interaction 
can yield multiple, cost-effective 
benefits. 

• The substantive preference for 
institutional support can provide a 
degree of political insulation for a 
funding agency concerned about 
burning programmatic bridges to 
state organs if it funds NGOs or 
media efforts that criticize the state 
toward the end of bolstering judicial 
independence. It in fact can he 
preferable to legitimately explain 
that institutional support lets the 
grantee set its agenda. This is in 
cdntrast to grants that narrowly 
specify potentially controversial 
taks. 

• Civil society support should not be 
seen only as an alternative to 
funding state institutions. This 
chapter has identified a number of 

• instances in which NGOs undertook 
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D. 	The Context for Judicial Independence 

Programs: Improving Diagnostics, 
Developing Enabling Environments, 

and Building Economic Constituencies 

by En/c Jensen"'  

L 	hilroduction 

Organization ofpaper. This paper. which could 
be subtitled, "diagnosing the legal system in 

order to understand the challenges to and target 

interventions forj udicial independence and 

judicial reform," is divided into four sections. 

The first section sets out empirical and process-

oriented methods by which to ascertain priorities 
in judiciai reform program development. In light 

of the poor data available to target reform 

measures and generate constituencies, this 

section asks three questions: 

What does thejudiciary do and why? 

Targeted and effective j tidicial 

independence and reform programming 

requires vastly improved empirical 

baseline data. 

How much funding is enough? 

Bndgeiarv allocations are of direct 

relevance tojudical independence 

programs, with respect to both adequate 

resources for the judiciary as well as 

proper allocation of resources within the 

judiciary. 

1.3 	How much participation is enough? 

Credible participatory processes to build 

Ii) 'Jut author iy,',It1 like to thank [lie Asia 
looiitt it ion S seni or 'nan agenicn or act ye I  encourag i rig 
critical thinking and field applicalions that test ideas about  
110• 'rig j ii d cia I reth rm lbrwa rd 1 he author would also like 
ro thank 1 am I-Ic 11cr and the Rule of .aw project at 
Stan Ford La i School for cr-eu Ii rig opporl o 'lilies In explore 
and empiric-ally test key Lin dcr-exa,ni,ied issues iii iudicial 
retorm. 

constituencies for reform are as 	- 
important as any reform measure. While 
all pay lip-service to the hackneyed 

mantra ol partic ipal ion. few genuinely 

value its centrality in setting priorities 

and building constituencies. Cynicism is 

rather thick on this turf because 

parlicipation has been used as a device 

to ratify preconceived agendas, rather 

than to seek input in good faith and then 
act on it. 

The second section suggests that a pre-cursor to 

effectivejudieial reform programming is the 

development an enabling environment in which 

judicial reform programs may take root. Such an 

enabling environment requires improved 

information density about what the judiciary 

does, who constitutes thejudieiary, the quality 

of its decisions, and the effect of its decisions on 

the economy and on human rights. Informed by 

reliable data, reform measures can more 

effectively target systemic improvements. 

The third section briefly addresses special issues 

related to build i tig eeononi ic eorist i tueti eies for 

reforms, such as j ird ieia I independence and 

improved administrative governance. Attention 

to often overlooked economic constituencies 

may yield results in catalyzing and sustaining 

irdicial reform programs. 

The lburth seetioti is  postscript that briefly 

outlines three distinct approaches to judicial 

reform programming. It urges a broader. 

interdisciplinary approach to judicial programs. 

Tools In make strategic choices. Sir Isaiah Berlin 

once observed. "We are doomed to choose and 

every choice may entail and irreparable loss." ' 

IJSAID officers need to make strategic choices 

about the pl aeenien t of Ii u man and financial 

04  lsukth Berlin. Ii,, (rot-ed 77,obe,' of 
- 	IlU /hiOI'S lii I/h I1ISTOPUOIIC/CU.< (Knt'pf: 1991). 
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resources. it is hoped that this paper will be of 

assistance in carrying out that core function. 

2. 	Improve Empirical Data and 

Process Methodology 

Historically legal and judicial reform programs 

have suffered from an extraordinarily weak 

empirical basis br pursuing articulated policy 

prescriptions.'55  Some might read this section 

and allege that all of the recommendations 

support research and process, rather than action 

or "results." The proposed research can and 

should be directly linked to a program of action. 

Past challenges have highlighted the importance 

of reliable data to target efforts, decrease waste, 

and improve program impact. And, over the last 

decade methodology has been developed and 

1-1istorically. four of the reasons for empirical 
problems are the toll owing: Some of the weak empirical 
basis is attributable to challenges and inherent problems in 
the sector. Cross country comparisons can be difficult. And 
relative success in conflict resolution is not always easy to 
measure. Relatively scarce human resources in the field is 
another factor. While some leading law schools otter strong 
interdisciplinary options, most are very weak. And most 
schools Wi all strong interdisc ipl man' studies completely 
neglect institutional analysis of legal systems. 'this is 
changing. but building up such expertise will take time. A 
third factor is that most lawyers have poor skills in 
empirical research. For example. in recent '- ears lead 
articles on I aw and development  pub I islled. in lending  law 
reviews have relied extensively on odd newspaper 
cii pp i nas. A fourth and related lhetor contributing to the 
Ii aiitcd human resource base in the area is the reluctance of 
the legal fraternity to collaborate with social scientists. The 
insights of lawyers and judges are important. but this group 
has overly dominated most diagnostic legal systems 
research to date. The majority of literature in the legal and 
judicial reform field is narrow and densely technocratic. 
Reform ellbrts are limited b the capacity of internal legal 
cultures to reltlrn) theunselves. Ihe stalling of the design 

.phase ofjUdiCial reform project s Ft i gil Ii gltts a ttd pal pet antes 
ill s h it) i [at iun. 'leaills o  consultants On legal and judicial 
relorm project design tend to be exclusively composed of 
lawyers and jndgcs. The exclusionof institutional 
ccuilo'n isis. polilicad Sc elItists. Sociologist- and other social 
scientists contributes td shortcomings in project design. 
this practice, however, is slowly changing.  

tested to obtain such data. To illustrate, donor 

agencies would not embark on a contraception 

program without first ascertaining contraceptive 

prevalency rates in project areas. Similarly, 

strategic research to develop necessary baseline 

information should be incorporated into judicial 

reform programs. 

This section answers three questions related to 

judicial reform programs, including the 

independence of the judiciary: What does the 

judiciary do and why? How much funding to the 

judiciary is enough? And, how much 

participation in judicial reform processes is 

enough'? 

a. 	What c/ac's the judiciary do and 'u'h).; and 

/w%t' is the juclicia,y perceived? 

Even in countries where projects in legal and 

judicial reform have enjoyed relatively robust 

implementation, international experience has 

demonstrated that generally projects have not 

produced the promised system outputs, 

outcomes and broader impacts. This has led to 

efforts over the last two years to re-examine the 

relationship between project design and goals 

pursued. Efforts are now underway to 

investigate an area where we lack an 

understanding of the evolution of effective legal 

institutions: disaggregation of supply. demand 

and treatment of cases by the courts. This 

analysis, which may include issues related to 

judicial independence, seeks to answer such 

questions as: What do the courts actually do? 

And, why do the courts do what they do? Public 

perceptions of what courts actually do directly 

relate to their legitimacy. Past judicial reform 

programs, informed and designed almost 

exclusively by the internal legal culture,°6  have 

nierna I legal cii Itture'' re l'ers to lawyers and 
tidocs both international  an d domestic. Often coil stilt iii g 

teams are co Infused exclusively of lawyers and judges. And 
those who are consulted about tile relorill agenda are also 
Ii wvcrs a iii i it d ges. 
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failed to incorporate the needs and experiences 

of ordinary citizens (consumers of jud cia! 
services) in resolving disputes. To achieve 

independence in fact courts need to develop 

their legitimacy in order to build a power base of 

support. 

Disaegreeating supply and demand. Attempts to 

disaggregate supply and demand within the 

judiciary can yield important insights, providing 

the tools to target interventions and structure 

incentives to improve pet formance. Poor 

diagnosis of problems in judicial performance 

increases the likelihood of project failure. For 

example, despite extensive reports analyzing 

judicial performance and recommending reforms 

in Indonesia, there is little empirical information 

about the actual business of the courts. Yet good 

targeting requires, among other things: a sharp 

analysis of use patterns at various levels of the 

judiciary, especially the lower courts: it 

qualitative assessment of the motivations of 

litigants and non-litigants for accessing or not 

accessing the courts 	and a baseline for 

understanding specific problems in the treatment 

of certain types of cases. A series of questions 

arises, including the following: 

I. 	What types of cases are being flied in 

the courts? 

Who is filing them and li/tv (individuals 
and organizations)? 

Who is defending them (individuals and 

organizations)? 

4. 	What is the length of time certain types 

of cases will take to reach disposition? 

A q u,j luau' C assessment is supported In 

intcrv j evs w ii h t iii gaul sand ou lit-bc-lineai] Is. 

Quantitative it na ia It eetcd on the I reaunent of cases can 
sUpt)ort mierelices :'bout nlotivation. 

5. Which case-types are most likely to go 
to trial? 

6. When trials are held, how long do they 

take? 

7 	What is the motion practice and other 

demands onjudicial  time associated 

with certain types of cases? 

8. How often are continuances granted and 

how many appearances are made in 

certain types of cases? 

9. What types of cases would benefit from 

alternative dispute resolution programs? 

10. Is there evidence that more potential 

litigants would access the courts or 

other dispute resolution fora if the 

courts or such alternative fora 

performed more effectively? 

While the literature usually refers to 

"overstressed court systems."1 " one should he 

skeptical of this generalized claim. Hard 

empirical data may show ovcrstrcss in ccrtaii 

parts of the system, and woeful underutilization 

in other parts of the system. The empirical work 

suggested here can lead to a better 

understanding of incentive  struct tires within the 

J udiciary and rclativc \vorkloads within the 

system. For example, if the case backlog  is 

sufficiently lat ge. judges may he able to avoid 

accountability for failing to decide difficult 

cases in a timely fashion. This was a finding that 

emerged from research undertaken by The Asia 

Foundation under an Asian Development Bank 

funded diagnostic of legal and judicial reform in 

Pakistan, completed in 1999. Nationwide case- 

As inst (Inc ex:iniplc. sic Mark K. Dietrich. 
I.egal con I .hnlin,l Reforn, , ii C cii/, al 1:100/I! 0,1(1 /1w 

1 0170Cr lone! I,;io,i: I OIC('S ho,,, I/ic C area/tx ( " or] 
13n,ik: 20001 ii p. f' 
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level research revealed that judges 
systematically avoided difficult cases (such as 
certain property and commercial disputes) 
because judicial performance criteria actually 
operated to provide perverse incentives for 
judges to handle simple cases and avoid difficult 
ones. Judicial performance is ascertained by 
achieving a minimum number of "units" per 
month. Each type of case is worth a set number 
of units, based on the difficulty of the subject 
matter and the estimated time it should take to 
dispose of such a case. Since there was a 
substantial case backlog in certain parts of the 
country, judges could choose to avoid deciding 
difficult cases in favor of multiple easy matters, 
which generally are of least consequence to the 
economy and society at large. The study 
revealed over-worked parts of the system as 
well. This is but one of many examples of the 

- value of this research in revealing what the 
system does and how it is manipulated. Among 
other things, this research is also useful in 
ascertaining the number of frivolous or 
illegitimate cases in the system, the number of 
cases where public goods are at issue, and the 
level and nature of government involvement in 
litigation. Such information is essential to 
designing effective judicial reform 
programming. 

Perceptions of what the court does: public  
opinion polling. Measuring and analyzing 
dci" . ii d for an independent nd cia rv is an 
important area of inquiry. Building such demand 
focuses on the relationship between the internal 
institutional environment of the judiciary and 
public demand for reform among constituencies 
that may mobilize to channel that demand (e.g., 
economic actors, human rights activists, and 
citizens regarding issues faced in their daily 
lives). Public opinion polling can be a useful 
tool to ascertain and analyze demand, though 
US-based examples of such surveys are of 
niininial utility in fiaming opinion 
questionnaires in countries where citizens are far 
less familial with the business of the courts. A 

public opinion survey on dispute resolution in 
Indonesia designed by The Asia Foundation, 
funded by USAID and currently being carried 
out in collaboration with AC Nielsen is a more 
relevant example for the developing country 
context. The survey will yield insights as to the 
types of disputes citizens encounter, where 
citizens resolve their disputes, which issues 
generate the greatest demand for reform, and 
where constituencies can be strengthened and 
niobilized.' 59  

h. 	lion- ,nuchfunthng is enough? 

"Finally," the reader may be thinking, "we are 
Ile 	down to one of the traditional, technical 
issues related to independence of the judiciary." 
At the outset, before getting into the 
inconclusive analysis of funding options that 
follows, it is important to highlight the value of 
good budgetary analysis regarding resource 
allocation to the judiciary vis-à-vis other 
branches ofgovernnient (and the military), as 
well as resource allocation within the judiciary. 
Donor expenditures on such analysis is money 
well spent. This is an area in which 
collaboration between the economic growth and 
democracy and governance sections of USAID 
may be fruitful. Usually, the economic growth 
field officers will be able to identify and access 
local public finance experts to undertake the 
analysis, and may also contribute 10 the 
development of a framework for the research, 
data analysis, and evaluation. Budgets should be 
analyzed not just at the national level, but also at 
the subnational level (provinces, states. and 
localities if they contribute to the judicial 
budget). A detailed explanation of the process 
that the judiciary undertakes to prepare and 
present its budget should be included in this 
analysis, which may be likely to reveal a lack of 

Results ol this survey should be available 
toward the end  of the 'ear from - I he As a Foundation. 
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capacity within judiciaries to prepare and 

present professional budgets. 

Among other international  i nstru iii en is. (lie UN 

Basic Principles on the Independence of the 

Judiciary calls for governments to ''provide 

adequate resources" to judiciaries to enable 

them to perform their functions. Let us leave 

aside the following larger question: in terribly 

impoverished nations, where should funding for 

the judiciary rank among a host of competing 

international obligations that have funding 

implications? So, how much funding is 

"adequate?" One may counter w it h the question: 

is the current level of funding clearly not 

enough? In the Philippines, slightly over I 

percent of the budget goes to the judiciary; in 

Pakistan .2 percent of the national budge and .8 

percent of the provincial budget go to the 

judiciary. Not surprisingly, the courts in both 

countries think that their budgetary allocation is 

inadequate. In light of the scarcity of resources 

and competing financial demands facing most 

developing country governments, a two-phased 

strategy is recommended forjudiciaries that 

would like to build a case for increased funding. 

Phase one: develop transparent systems of 

resource allocation within the iudieiarx In order 

to justify increased resource allocation, a case 

must he developed that (I) what the judiciary 

does is useful, and (2) it could provide more 

useful service with more funding. The earlier 

discussion of research on what the judiciary 

does and why is directly relevant to building the 

first part of this case. The second part of the 

case—that the judiciary could do more useful 

work with more funding—will he impossible to 

present credibly ifthejudiciary itself does a 

poorjob of internal resource allocation. Note 

that the level of fiscal autonomy that judiciaries 

enjoy varies widely across countries. For 

example. some judicial budgets are in iero- 

managed by ministries of justice:"` others 

receive more or less a block allocation from the 

legislature at the national and s uhnati ona I levels 

to manage within a bottom line. Where judicial 

budgets are micro-managed by bureaucracies. 

there is an inhetent struettira I problem that need 

to be addressed. 161  The comments below relate 

to those settings where the judiciary has some 

discretion in allocating its resources. 

Po5r internal resource allocation within 

judiciaries should be a matter of acute concern 

to DC officers.""- One only needs to visit the 

relatively palatial Supreme Court and High 

Court facilities in many developing countries to 

understand the extent to which lower courts are 

firmly positioned at the end of the food chain for 

budget allocations within the udiciary. 

Increasingly in recent years. as resources have 

shrunk in relative terms, the superior courts have 

tended to deny desperately needed resources to 

the lower courts. As mentioned above, physical 

fucilities are vastly different between the 

superior courts and the lower courts. Salaries 

and benefits differ enorniouslv as well. It is not 

unusual to find that superior court judges 

yçive eight to eighteen times the salary and 

benefits of lower court judges. Superior court 

rtFTIiis  is apparently the ease. For example. in 
Slovakia. For an excellent discussion otthis model, as vell 
as recommendations to create special budget chapters for 
supreme courts as 'cli as regional cout ts. see the Slovakia 
case sttmdv, See also an excellent discussion of this model in 
the Ukraine case suds. Recall that the U.S. Department of 
Justice 'a anaged the federal count budget ti 'it I 1939.   

"'lhe country papers ft'r this exercise present 
interest i ig. lam i i ar, aria lvs is III t, udget allocation 
problems including tti e perc nil ia I problem o  re  i alice on 
Ministries of Jt,sliee for btrdgct allocations. 

lute d isp ropo rt i on a tc attc it I ion Ii as been paid 
III the constitutional rote olcourts. ftur tot' little attention 
has heeti paid to the role of the courts in a deliberative 
d e,itocrae ac iii Zen vie" of the courts. One oft he e fleets 
orthis theoretical discqttilihrium is that tower cot,rts have 
hce,i give,) hr less attenti,,n , 
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judges frequently fail to appreciate the 

demoralizing effect of such glaring differentials. 

Gross resource mismanagement within the 

judiciary undermines the credibility of the case 

for increased budgetary commitments to the 

judicial sector) 63  The endless anecdotes to the 

effect that subordinate court judges do not have 

enough paper and paperclips draw sympathy. 

But, if the paper and paperclips have been 

denied because superior judiciaries have 

allocated those resources to their own creature 

comforts, the sympathetic stories ring hallow. 

Recently, in one country, funds earmarked in the 

J udicial budget to build a subordinate court in an 

area where a tent was being used as a courthouse 

were re-appropriated by the appellate court to 

cover appellate judges' highly discretionary 

expenses. Encouraging-judiciaries to exercise 

transparency and responsibility in their budget 

allocations is an important first step in building 

the case for "adequate" levels of funding. 

Phase two: examine alternative methods of 

Finding the i udieiarv to assure that it is 

"adequate" and secure. This section briefly 

discusses five options for geneiating funds for 
the judiciaiy: fixed percentage of the budget, 

filing fees, interest on court deposits, statutory 

award of court costs, and the proceeds of 

penalties and fines. 

Constitutional security: /ixec/ percentage of the 

budget. Assuming that the judiciary makes 

progress on phase one—that is, it builds its 

capacity to prepaie and present budgets and 

establishes its credibility in prudent resource 

allocation—this subsection considers 

constitutional and fixed budget approaches: the 

next section considers self-generated funds. The 

In many countries. the depth and extent of 
despair- corruption and. perverse incentives mthin the 
subordinntdudiciarv is bard fathomable. Court stalls are 
a Ii emit ed and tie laura I tzed Cli an nets of dialogue wit It the 
superior .i udiciary often are poor. And the depreciation ol 

currencies and inflation deepen the sense of insecurity.  

dominant strategy is to advocate mechanisms 

that provide more secure funding to the judiciary 
at the national and subnational levels) The 

likelihood of success is limited. however. 
particularly in perpetually poor countries. Even 

if such a country constitutionally guarantees 

adequate funding or adopts a "fixed percentage 

of the budget" set-aside for the judiciary, 
experience has demonstrated that these 

budgetary commitments are ignored or 

manipulated in various ways. Still, the 
introduction of such a benchmark can be useful 

in policy dialogues about budgets, even if it is 

not ultimately adopted. 

Most of the experience with a fixed percentage 

of the budget model has been in Latin .America, 

for example: Costa Rica, El Salvador, 

Guatemala, Dominica, Honduras, and Venezuela 

(more recently). This model was discontinued in 

Bolivia in 1995. There are various positive 

features of this model: the set percentage 

formula tries to protect the judicial budget from 

political intervention; it has an educational value 

in suggesting what "adequate support" for the 

judiciary is; and—even with manipulation and 

fluctuations in national budgets° 5 —'-'it provides it 

level of predictability in funding. Fixed 

percentages range from one percent to four 

percent of the budget.t 

Of course, empirical challenges can he 

igtt ill cant in cross comparisons of bit dget all oc at i oils 

where the functions nI hnreattcraeies and udic aries are not 

tinilorin. Yet, detailed, hard-nosed budgetary analysis is an 
invaluable tool, like the empirical research suggested in the 
previous section. The corollary of the question: 'What does 

the system do? is "flow mtieh does it cost?" 

Note that in I'ederal systems. the resources far 
much of the judiciary are likely to come from the 
subuational level. So national percentage of the budget 

nlodels niay he rather insignificant cotapared to the 
resources at the sti hnaiional level. And constitutional 
problems in dictating so bnational htt dgeta n en mm i iments 

- niav be significant. 
- . 	Costa Rica actually has a six percent sd-aside, 

but that consists of three percent fr tile judiciary and three 

pereent for lie ane ii Ian' institutions such as the ud i ci il 
police. pruseeltiors. and pith lic defenders. 
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Funds generated by i/ic judiciary At the outset, 

it IS useful  to recall that earlier in the United 

States, the majority of It 	courts were 

insufficiently funded through state and local 

government. In light of significant popular 

resistance to raising direct taxes to support the 

judiciary, user fees became an attractive 

alternative. 

Realizing the difficulties in advancing the case 

for a budgetary set-aside or meaningful 

constitutional guarantees of adequate funding, a 

number of alternative techniques, some of vh ich 

are a good deal better than others, may provide 

viable alternatives. The following are four 

examples of such mechanisms listed in 

descending order of desirability: (1) raise the 

filing fee; (2) allow earnings on court deposits to 

accrue to thejudiciary; (3) provide by statute 

that the award of court costs goes to a judicial 

budget; and (4) allow penalties and fines 

assessed by the judiciary to go to the judicial 

budget. Of course, Option 4 presents the clearest 

possible conflict of interest and likelihood that 

the judiciary's impartiality may be 

compromised, but it is not without precedent. 

For example, Section 14 of the India Securities 

Exchange Board Act of 1992 permits a quasi-

judicial body to generate funds for its own use 

from the tines and penalties it imposes on 

consumers of its services. The fundin'! 

mechanism itself may noi raise strong 

objections. But the suggestion that the proceeds 

(or a portion of it) go to a separate judicial fund. 

outside the immediate control of ministries of 

justice and finance, will meet,  resistance. 

Salaries. Before closing, two cautionary notes 

related to judicial salaries should be 'considered. 

First, substantially raising judicial salaries 

should not be encouraged without 

simultaneously developing and implementing 

well-conceived and well-understood judicial 

performance standards. There is no.empirical 

evidence demonstrating that judicial 

performance is improved simply by raising 

salaries."" Some of the country papers suggested 

that salaries were not even considered as a 

meaningful factor in thejudicial compensation 

package. In these cases, it is plausible that 

judicial positions are sold or distributed as 

patronage and used to seek rents. In such 

environments, it is almost certain that increased 

salaries will have no positive cfl'eet on reducing 

the predatory behavior of such judges. Second, 

comparisons of judicial salaries \vith those in the 

civil service can become problematic. In some 

countries, judges are not paid as much as their 

counterparts in the civil service who have 	-- 

equivalent qualifications and experience. In 

other countries, the problem is the opposite: 

judge's salaries are tied to civil service grades; 

therefore, movement on improving their salaries 

is encumbered by the even more burdensome 

and difficult issue of civil service reform. 

C. 	1/ow much participtition is enough? 

The critical importance of building credible 

participatory processes has frequently been 

stressed by judicial reform experts. Experiences 

in many developing countries have demonstrated 

that "how" to reform is as important as "what" 

to reform. While it is beyond the scope of this 

paper to address this subject in detail, its 

importance cannot be overstated. Despite the 

"got-religion" lip service paid to stakeholder 

consultations and the considerable expectations 

that sdielt consultations raise, the tact remains 

that, in practice. these consultations have tended 

to be poorly conducted.""' 

°" See, e.g.. Vinod loans. ci at. "Chapter 6: 

Governance and Anti-Corruption". in I/ic Quality of 

("'air/h (World Bank & Oxtbrd U. Press: Aug. 2000), at 
W" w . ii art dhank. orgIhtm /cxi ph' q a! I t"g i'o - th . htm. 

For a 'tore extensive anal' sis of this issue. see 

•gencrulli'. Fri k Jensen, ''Mean 1 n g Ilit Pa rue i wi ion or 
Detit'e rat ii c Deception: Rcatiues and Diteminas in 
legitimating Legat Antt Judiciat Retiriu Projects Through 
Constittative Processes," Pipe, Pteseined a' World Bank's 
I :'a'e' fl'ri,m (\\'nshina',ui, Ut': November 4. 990). 
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3. 	Make Transparency and 

Information Density a Top 

Priority in On/er to Create on 

Enabling Environment for 

Judicial ReJ'onn and 

Independence 

Difficulties faced by previous legal and judicial 

reform programs may be attrjbuted, in part. to 

lack of adequate levels of participation and 

stakeholder ownership. Credible, meaningful 

participatory processes surrounding judicial 

reform are challenging and tinie-consum ing to 

design and implement. In assessing the prospect 

of participation, the question arises as to 

whether elements of the legal system, and the 

-judiciary in particular, can bend to criticism and 

take value from the consultative processes at all. 

Judicial independence is a time-honored 

characteristic of the institution, though in 

practice "independence" is frequently confused 

vith judicial 'isolation." The legal institutional 

culture is hierarchical both vis-à-vis the public 

and within itself. The last section of the paper 

deals with building economic constituencies. 

But lessons could also be learned about the need 

to build constituencies forjudicial independence 

and reform among citizen groups through 

programs adapted from such path-breaking work 

as that of the state courts in California to 

strengthen citizen-Judiciary relations." 

Irrhe C alitbrnia Judicial Council Task Force oil 
C ito 0 Ct I 111111 Liii Lv Out reach as set tip in 1997 to e\ p crc 
ways by wh cli the con its could i nipro ye services to the 
users of the justiec system and i-cc hum their respected 
historical role as being -'relevant to the lives of the citizens 
they serve." The operational vision of the task force "-as 
twofold'. (I) that courts should he open avcritics of 
communication 'vi ih the public through 'hi eh the courts 
tm I> ''listen" to the concerns and probe ills of members o 
the community: and (2) that courts should actively engage 
ill public education about the rule and operations of the 
courts. See genera/h /&',,oi'( oJ the Sjwcio/ Task Pot-ce on 
Cow-i Comnouith On/teach ( 1999): Ve,'oi, lea S. NI aeBet h. 
St iiipociiniu iticlicinl O,tn'eacln lni/io,iws. 62 1 /b L Rev. 

1379 (1999). Among other things, the report addressed the 
question: ''lhlot can judges most effectively balance jlhvnrl 
community responsibilities v i cli iii the ti ppropritlt 
iniil:itinns?'' 

Without governance related reforms to create an 

enabling environment far public institutions, 

isolated legal and judicial reform efforts are 

likely to fail, Experience has demonstrated that 

committed leadership is necessary, but alone 

insufficient to deliver substantial outcomes. 

Internal enforcement mechanisms and incentive 

structures must he developed to ensure 

cooperation among competing agencies and 

institutions. Without adequate incentives, civil 

servants and judges are unlikely to make 

sustained day-to-day progress. At the same time, 

reforms will only take hold through public 

access to credible information and 

constituencies demanding accountability and 

supporting reforms. This section briefly 

addresses the importance of transparency or, 

information density to an enabling environment 

in which reform can take place: the last section 

addresses the potential for mobilizing economic 

actors as a constituency to demand 

accountability and reform. 

Sequencing j ttd ic al independence and reform 

projects is not a tidy exercise. Yet, of all the so-

called integral e1 en] ents of j indiH a 

independence and accountability, improving 

infounation density about individual and 

collective legal rights and the institutional 

performance of the judiciary is perhaps the most 

essential contributor to an enabling environment 

in which reform can.take place. It is the first 

step. 

Institutional accountability is a critical 

component of legal reform. Institutions, 

however, do not reform themselves. Without 

wide public access to information, 

accountability will not take root and 
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constituencies cannot properly arm themselves 

to demand reform. Creating an enabling 

environment for reform through a set of 

activities designed to improve information 

density about laws, legal and administrative 

institutions, and avenues of citizen redress is a 

sound investment. Strategies should include 

creative use of law reform, the media, and new 

technologies to promote public access to 

information on the judiciary and related 

institutions. More specific examples include: 

publication of research (recommended above) 

on judicial performance, budgets, public 

opinion: publication of decisions (preferably 

through posting on the internet); publication of 

an annual "State of the Judiciarf report; 

publication of the work of the Ombudsman's 

Office—or equivalent administrative dispute 

Fora—and passage and enforcement of a 

Freedom of Information Act. 1 711 

4. 	Build Conslituenciesj?n' 

Reform, Especially A;no'ig 

Economic Actors 

The three most obvious potential constituencies 

for judicial independence and reform, that may 

also have some level of capacity for collective 

organization, are human rights groups (and 

students), organized labor and organized 

business. While human rights eroups (Indonesia) 

or labor groups (Yugoslavia and Poland) may 

'I he Asia Foundation's approach to law re ui-ni 
recognizes that treedom of and access to inforniation are 
argo au ly the most important elements in creating an 
enabling environment in which public institutions will 

become more responsive to citizens needs. It is impossible 
to told public institutions. particularly the judiciary. fill' 
account able in an en vi ron "lent of in tuirant i on a svin met ry. 
Access to in format ion clii powers itt div do at 5 by ra is t no 
cit izetls expect-at ions as to wit at 'ii cv t nay expect it) the i 
ititerfhce with authority. Lists of thin 	can and should be 
done to strengthen indicial itidepetidc,tce and 	- - 
accountability: this is the host ftnihttiiental first step. 
however. 	 - 	- 

catalyze a reform movement, sustaining reform 

efforts often requires economic actors who share. 

a portion of the reform agenda (that is, they may 

share some broader public interest goals in 

addition to their more narrow industry-level 

objectives) and have a capacity to organize. 

"On again, ut/-again " connection between law 

((lie rn/c of the jitdiciarr judicial independence) 

and economic activity. Until our empirical 

understanding of the connections between law 

and econoniic activity becomes much deeper, 

Rick Messiek's use of Albert Hirschman 's 

observation of the "on-again, off-again" 

connection between law (the judiciary and 

judicial independence being part of it) and 

economy is probably the best interim 

characterization of the connection .171 

a. 	Do economic actors real/v care about 

judicial independence? 

The short answer to this question is that 

economic actors are not natural constituencies 

for judicial independenceper se, or even 

necessarily for judicial reform more broadly. 

The connection between economic actors and 

judicial reform is related to the larger question 

of the extent to which legal systems factor in to 

risk analysis in developing countries. Since 

3992. China has been the largest recipient of 

foreign direct investment. In 1997. before the 

East Asian Economic Crisis. Indonesia was 

ranked fourth among countries receiving direct 

Richard Messick, "Judicial Reform and 
hconotii ic t)cvel opnie 'it: A Sit rvev of the t sst es..Ia' 
tl,r/tjJ?t;,:t !?cyc:,'vIz Oh-ic-,-vt --. sot. t.t. rio. t 
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foreign investment. 172  The Indonesia data 

indicate an incredibly high proportion of large 

investors. Given the extraordinarily weak rule of 

law in Indonesia then and now, this suggests that 

large investors looked to the predictability of 

what Niancur Olson might have called 

"stationan' bandits" outside, but also within, the 

legal system. Their extractive price is 

predictable, and therefore more desk-able, than 

''roving bandits." 	Micro-indicative research 

conducted in business communities in Asia''4  

suggests that the ceneralized "investor 

confidence" rationale for judicial sector support 

is inflated. Of much greater significance to both 

domestic and foreign investors is the overall 

political stability of the environment. To the 

extent that the j ud ic ian' may contribute to that 

stability, its performance is salient to investor 

confidence. Apart from generalized stability, at 

least three levels oicconotnic activity and the 

courts' potential contribution to investor 

confidence come to mind. First, in some 

economic matters, the judiciary may impede 

certain lines of business from developing. This 

22 Global Development Fi,,auce, World Bank 
Debtor Reporting System (World Bank: 1998). quoted in 

Theodore Moran, ED! croci Derclopineirt: TI,e ,Vei' Pollee 

.-tgendczfor L)e"elopiog Cation-ks awl Li 000mies in 

(in.Iiiuie 	l,,lcnlaiioiiut Ecui,ci,,ics: 199,). Ii 
is well beyond the scope alIbis paper to discuss the effect 
of the East Asian Economic Crisis etc iIIvcstIIictit in 
Indonesia and the effect of China's tbnhcotiiing 
implementation oft the WTO. It is interesting to note that 
very large investors dominated EDI in Indonesia In 1997. 

while SNIE investn,ent in China was the controlling block. 
even after discounting the 5 it bstanti al amount o 'roll ad-
tripping' of capital by indigenous investors. 

Monet]; 01SO,i. Pone, and Prosper or: 

OtiIerawing Cout,nronisl and Capitalist Dictatorships 

(Basic Books: 2000). And, even where the judiciary or 
speci 1k judges are relatively uncorrupt. experience 
comports with that suggested in several papers for this 
project: that is. that maIn courts are behind the curve in 
understanding the economic consequences of heir 
decisions. 

For example. .\tuanda Perty's work in Sri 
La ti Li. It en scn- 'c rr' e iii, it cxcii tttige: .1 'inc 23. 2000,1  

is often the case with respect to administrative 

regulation and administrative courts as they 

interact \vith small and medium sized business. 

Second, in other types of businesses a 

dysfunctional judiciary may encourage 

monopolistic behavior (entry is difficult) by 

those who can manage risk from within. In a 

third set of economic cases, whether a judiciary 

functions poorly may be perfectly irrelevant—

where transaction costs are low and business 

-risk is managed through vastly improved 

information networks."' 

1,. 	Could economic actors he convinced 
I/IC/I I/rev should care abotut/udicial 
independence? 

SAlEs as a consiiluency for rejth-m. The short 

answer to this question is "perhaps," especially 

with small and medium sized enterprises. The 

potential benefits to SMEs may be indirect, but 

they are not necessarily remote. The central 

challenge is to develop causal connections 

between support forjudicial review of 

administrative cases and the potential of such 

review to enhance the predictive level of doing 

business and reduce over-regulation and rent-

seeking by the bttreaucracy.fb  In this way, the 

judiciary could help business, and, by doing so, 

strengthen a potentially important constituency 

in support of its own reform agenda, which may 

well inclttde judicial independence. Program 

development should It-v to ascertain the causal 

linkages between the courts and SME 

operations. For example, can courts, through 

their ultimate enforcement capacity, improve 

administrative governance in the shadow of the 

NI any other issues. such as what businesses 
need to do to at tract large-scale capital, are beyond the  
scope of this paper. 

he SMEs interests are in stabilizing the 
policy/legal lln,cwork for SMEs and regularizing .1 t,dtcial 
rev i civ of ado, in istrat i ye action. Sec. e.g.. Dietrich .5197/0 ill 

p. 18 interviewing Rumanian small- and nscdintn-sized 
entrepreneurs. 
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law? Focus groups and polling among SMEs. 

where they are organized, is a useful activity to 

ascertain their interest and potential to otgall ize, 

at least in part, around broader issues in the 

public interest, such as independence of the 

judiciary. 

The Asia Foundation, with USAID funding, will 

be exploring the constituency potential of 

Indonesia's SMEs in a legal and judicial reform 

project that is just about to get underway. 

Indonesia s 6-7 million small and medium 

enterprises (SMEs) (35 million ifone includes 

n cr0-enterprises) may provide a powerful. 

largely untapped constituency for legal reform. 

Through The Asia Foundation's S ME policy 

reform programs in Indonesia,1 " 14 regional 

groupings of SM E owners, cal led forum cfcuerah 
or Fordas (Regional Fora for SMEs), have been 

established. The 14 Fordas include over 1,000 

small and medium enterprises. SMEs are NNell 

aware that a stable and consistent legal 

environment is conducive to private sector 

decelopnient and are supportive of re form 

initiatives to increase legal certainty and 

stability. Mobilizing SMEs through the Forda 

network to voice their concerns could strengthen 

the te form movement enormously and vi II 

represent the first effort to explicitly engage the 

huge and potentially powerful SME sector in 

legal and political reform in Indonesia. This 

project is not specifically focused on judicial 

independence. but the same principles of 

constituency building apply. 

Many of the issues, which concern the public 

interest reform movement generally. such as 

corruption: crime and lawlessness; lack of 

accountability; burdensome and complex 

these arc the 'ii 'ate En tcrp rise I 'oil cv Re lb 'iii 
Pro rain (PEPR) and its skier pt Itiec the Policy i<ctorill 
lbr Increased SME Growth Prorant (PRISNI ) llhich benan 
in 1999. both hinded by tiSAID's Otiicc of Economic  

bureaucracy and uncetla in land titling, have had 

particular negative impacts on SMEs. Arbitrary 

government and tent seeking behavior among 

administrative officials has taken a heavy toll on 

business development. Complicated licensing 

and registration requirements involving various 

administrative departments have created 

euensive opportunities for rent seeking among 

those responsible for issuing business permits. 

Lack of information regarding the sequencing of 

multiple pet -ni its further contributes to delay and 

cost, as bureaucrats utilize inconsistent, 

inflexible procedures to extract bribes. Due to 

economies of scale, the unit cost of generic 

bribes hits SMEs harder than lai g,,er enterprises. 

Onerous licensing procedures can constitute a 

substantial portion of SME's start-up costs. As 

such. SMEs may constitute a highly supportive 

constituency for administrative transparency. 

Another advantage of focusing on local SMEs is 

that it deflects the argument that economic 

reform is all for foreign investors and, therefore, 

should be blocked. Given the current political 

environment in much of Asia. and in Indonesia 

in particular, focusing on local constituencies is 

more likely to he sustainable and effective. 

Again, in this area it is important to integrate the 

efforts of DC officers and EQ (economic 

growth) officers in exploring these 

programmatic opportunities. 

Postscript: Three Distinct 
Approaches to Judicial Reform 
Progranning 

In considering the issues discussed above, the 

DC officer should be aware of what seems tome 

are three distinct approaches to setting-

governance 

etting

governance program priorities generally, and 

Judicial reform priorities more specifically. 

These approaches I have characterized roughly 

as "structural.-' "doctrinal," and 'functional-

political economy," As noted in the description 

of each approach below, these three have their 

rough equivalents in the evolution of social 

science and legal thottght. 
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Structural. Much of the literature on judicial 

independence lists constituent elements of such 

a state of institutional being. This literature is 

not very helpful in assessing how independent a 

judiciary is or, much more importantly, whether 

any givenjudiciary is a legitimate arbiter of 

public-private and private-private conflict. It is 

easy to get tied up in definitions in judicial 

independence discourse: independent, impartial, 

autonomous ....17.3  Even assuming that attaining 

these attributes is desirable, an assumption that 

some question, a methodology that effectively 

measures these attributes is yet to be developed. 

Indeed, at different historical junctures, 

judiciaries from Chile to Iran to Indonesia have 

been viewed as relatively to vcry independent, 

and simultaneously as illegitimate. The 

structural approach is tied to the public 

administi ation model of institutional 

development of the 1960s and 1970s. 

Doctrinal. Another strand of literature on 

judicial independence is highly doctrinal. This is 

unsurprising given that lawyers and judges. 

whose education is based on doctrine, have 

dominated the analysis of legal systems. For 

decades. the idea that an independent judiciary 

is vital to restraining other state actors has been 

at the heart of doctrine-for-export in efforts to 

transplant legal systems. The doctrinal model is 

closely aligned with the Formalist School of 

legal thought of the I 9th century and the first 

half of the 20th centurx. (Yet it is surprising how 

resilient this school has remained through many 

unfortunate legal reform projects in developing 

countries.) 

Functional-Political Economy. Some of the most 

innovative field work since the mid 1980s has 

focused on the political economy of judicial 

reform and the relationship of the judiciary to 

economy and society, to culture and history. 

Political economy programming has several core 

elements that are germane to judicial 

independence programming. First, it employs a 

functional approach which focuses on where 

conflicts arc reso I 'ed and why.' The judiciary 

is part of the focus, but not exclusively so. This 

functional approach relies on social science 

research to derive empirical evidence on the role 

(and perceptions of the role) of the judiciary as 

well as other dispute resolution fora, linking 

those roles to resource allocations. Examples of 

this research include examination of case 

records to understand client motivations, the 

quality ofjudicial reasoning, clearance rates, 

and execution ofjudgment; litigant and would-

be-litigant interviews and surveys; analysis of 

budgets both across branches of government and 

within the judiciary; and opinion polling of 

various constituencies. Second, political 

economy programming is concerned with 

building credible processes and developing an 

enabling environment in which sustainable 

judicial reform programs may develop. One area 

of concern here is: what can thejudiciary do to 

improve its legitimacy and strengthen its 

accountability vis-à-vis citizens. business 

groups, labor and human rights groups. Third, 

and related to the previous two, political 

economy,  programming examines incentives and 

IV.' For an interesting discussion of independence. 
see John Fcrciohn."Independent Judges. Dependent 
•Jodiciat\: Explaining Judicial l'ndependcnce.' 725o. Cat 

L Rev 353 (1999): IA1 person or an institution [ii 
dependent" it she, he or it 'is unable to do its Job it ho Lit 
tell i no on 50 'lie other institution or roup. lie then points 
ottl 111C n utlicrous inst it til Otis th ro ugh bui procedural 
rules and the like xvii ich can in hinge on independence 
according to this broader definition. 

I:' Especially in countries where the capacity of 
legal institutions is weak, performance substandards and 
implementation  ol' laws relatively poor. the stru Cl it rat 
,approach will suggest what the problems might he if the 
instil u t ions worked a itd the I aws were i tap letucnled. ra t net 
th an oli at the proti I cii's actual IN,  are given the poor state a 
So C 1 legal systems, But in settings where i list i tut i OtIS an Cl 

the rule of law are weak, tIle analysis and relorm 
prescriptions,  should he (It iNcin by the functional nature of 

hat ill  legal instittttiotls aetttallv do in i niplemetiting thc 
law and CI) torcing .iudgnletlls. 

Guidance for Promoting Judicial Independence and Impartiality 	 187 



V2 

performance. This approach relates tojiudicial 
independence, but it does not presume that 
judicial independence, or even judicial reform, 
will be the most important programmatic 
objective within any given governance program 
that aims to achieve larger goals of equitable 
growth, stability and democracy. 

The functional or political economy approach, it 
non-doctrinal hybrid, is still evolving. It draws 
from the Realist School of the 1940s onward. 
the Critical Legal Studies Movement of the 
1970s, the law and society movement, the law 
and economics movement. new institutional 
economics; and let its not forget Machiavelli, 
Weber, Durkheim. and Marx. Today, most 
importantly. practicing this approach requires 
careful listening to and intense interaction with 
thoughtful and diverse Asians, Latinos, Arabs, 
Africans, Eastern Europeans, and Russians. As 
obvious as this last point is, one would hope that 
it would be practiced more vigorously in the 
future. 
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APPENDIX A: Judicial Independence Standards and Principles 

A number of international and regional human rights instruments mandate ''all independent, impartial and 

competent judiciary. Various guidelines have been set forth internationally in documents drafted by 
experts, such as the UN Basic Principles on the Independence of the Judiciary, While these documents 

are not binding On member states, they evidence high-level support [or the principle of judicial 

independence. 

The following are mans' of the documents and guidelines, governmental and non-governmental, that 

promote the principle of judicial independence in every region of the world. 

I. 	Jnternatioiwl Conventions 

Universal Declaration of Human Riehts  
Universal Declaration of Human Rights, Article 10. 12/10/1948, United Nations,, G.A. res. 21 7A(III) 

International Covenant on Civil and political Ri dIts  
International Covenant on Civil and Political Rights. Article 14(1), 12/16/1966. United Nations. GA 

resolution 2200A(XXI). 21 UN GAOR Stipp. (No. 16) at $2. UN Doc. A/6316 (1966), 999 UN'L'S 171. 

entered into force on March 23, 1976 

it. 	International Guidelines and Principles 

Amnesty International Fair 'I'ria Is NI an ual (1999)2  

First published December 1998, Al Index: POL 30/02/98 

Lav'vers Committee for l-iuinan Rights  Fair Trial Guide (2000)  
What is a Fair Trial? 1 Basic Guide to Legal Standards and Practice, Lawyers Committee for Human 

Rights, March2000 

tIN Basic Principles on the independence of the Judiciary (1985) 
Basic Principles on the Independence of the .Judiciartt 7"' UN Congress on the Prevention of Crime and 

the Tueatnient of Offenders. Milan. Italy, 08/26-09/06/1985, GA resolutions 40/32 ci 11/29/1985 .::d 40/ 

146 of 12/13/1985, UN GAOR, 40 15  Session, Stipp. no.53. UN Doe. A140/53 (1985) 

Procedures for the Effective Implementation of the UN Basic Principles on the Independence of the  

Judiciary (1989) 
Procedures for the Effective Implementation oft/ic Basic Principles on the Independence oft/ic Judiciary, 
7" UN Congress on the Prevention of Crime and the Treatment of Offenders, Milan. Italy, 08/26-09/06/ 

1985. GA resolutions 40/32 of 11/29/1985 and 40/146 of 12/13/1985. Committee on Crime Prevention 

and Control. 101" Session, Vienna, Austria, 1988. ECOSOC resolution 1989/60, 05/24/1989 

Basic Principles on the Role of Lawyers (1990) 
Basic Principles on the Role of Laiyers. 31  UN Congress on the Prevention of Crime and the Treatment 

of Oilènders, Havana, Cuba. 08/1-7-09/07/1 990 

Guidelines on the Role of Prosecutors (1990  
Guidelines on the Role of Prosecutors. 8" UN Congress on the Prevention of Crime and the 'l'reatment of 

Offenders, 1-lavana, Cuba, 0,S/27-09/07/1990 



Draft Body of Principles on the Ri°ht to a Fair Trial and a Remedy (1994  
Draft Body of Principles on the Right to a Fair Trial 011(1 U Remedy, Annex II. in The Administration of 
Justice and the Human Rights of Detainees. Ihe Right to a Fair Trial: Current Recognition and Measures 
Necessary for its Strengthening", Final Report. Commission of 1-luinan Rights, Sub-Commission on 
Prevention of Discrimination and Protection of Minorities, 46° Session, E/CN.alSub.2/1 994124, June 
1994 

Universal Charter of the mdcc  
(Iniversol Charter oft/ic Judge, General Council of the International Association of Judges. Tapei, 
Taiwan, 11/17/1999 

III. UN Special Rapporteur on the Independence of the Judges and Lawyers 

The U.N. Sub-commission on Prevention of Discrimination and Protection of Minorities appointed a 
special rapporteur on the independence nfjudges and lawyers in 1994.' His mandate includes 
investigatory, advisory, legislative, and promotional activities pertaining to issues ofjudicial 
independence. 

IV. Regional Conventions 

Africa 
African Charter on Human and People's Rights  

African Charter on Human widPeoplev Rights, 06/27/1981, OAU Doe. CAB/LEG/67/3 rev. 5,21 I.L.M. 
58(1982), entered into force on October 21, 1986 

Americas 

American Declaration of the Ri°hts and Duties of Man  
American Declaration oft/ic Rig/its 0)7(1 Ditties of Man, 1948. OAS res. XXX, Ninth International 
Conference of American State,re1,ri,iiedi;i Basic Documents Pertaining to Human Rights in the Inter-
American System, OEA/Ser.l.V/11.82 doe.6 rev.] at 17 (1992) 

American Convention on 1-Inman Rights  
American Convention on I/oman Rights, 11/22/1969. OAS Treaty Series No.36, 1144 U.N.T.S. 121 
reprinted in Basic Documents Pertaining to Human Rights in the Inter-American System, OEA/SerL.V/ 
11.82 doe.6 rev. I at 25 (1992), entered into force on July 18, 1978 

Europe 

European Convention for the Protection of Human Riehts and Fundamental Freedoms  
European Convention fhr the Protection of Human Rig/its and Fundamental Freedoms. 11/04/1950, 
Council of Europe. European Treaty Series no.5 

V 	Regional Guidelines and Principles 

Asia and the Pacific 

Statement of Principles of the Independence of the Judiciary "Tokyo Principles"  
.Su,tenic,,t of Principles oft/k' Jndc'pendcnce oft/ic Judiciary in the LA 11-ASIA RL'udo,I. 0 7/ 1 7-18-1982. 
Tokyo, Japan, LAWASIA I luman Rights Standing Committee 

Revised Statement of Principles of the Independence of the Judiciary  
Revised ,Siotenient of Principles oft/ic Independence of the Judiciary in the LA I VA Sf1 Region. 09/13-1 5/ 
1993. Colombo. Sri Lanka, 5° Conference of the Chief Justices ot'Asia and the Pacific 



Statement of Principles of the independence of the Judiciary "Beijing Stciteinent"  

Beijing Stat ernent of Principles of the Independence of the Judiciary in the LA WA SIA Region, 08/ 
19/1995, Beijing. China. 6h  Conference of the Chief Justices of Asia and the Pacific 

Commonwealth (the United Kingdom and the former British colonies) 

-- Latimer House Guidelines for the Commonwealth  

Lati,ner House Guidelines/or the Cominom pea/tb. Joint Colloquium on "Parliamentary Supremacy and 

Judicial Independence ... towards a Commonwealth Model", Latimer House, United Kingdom, June 15'11-

19,11. 1998 

E rope 

Judees' Charter in Europe  

JudLres 'Charter in Europe. 03/20/1993, European Association of Judges 

Recommendation no.R(94) 2 ol'the Committee of Ministers to Member States on the Independence.  

Efficiency and Role ofiudt&es  
Recommendation no.R(94)12 of the Committee of Ministers to Member States on the Indepcitdence, 
Efficiency and Role of Judges, 10/13/1993, 518 Meeting of the Ministers' Deputies. Council of Europe 

European Charter on the Status of Judees  

European Charter on the Status of Judges. 07/08-10/1998, Council of Europe, Strasbourg, France 

Middle East 

Recommendations of the First Arab Conference on Justice "Beirut Declaration"  
Recounnendations q1 the First Arab Conference on Justice, "Beirut Declaration ', 06/14-16/1999. 

Conference on "The Judiciary in the Arab Region and the Challenges of the 2l' Century", Beirut, 

Lebanon 

Latin America 

Caracas Deckirat in,,  
Caracas Dec/a;alion, 03. 04-Gt' )) . '-American Summit of Presidents of Supreme Justice Tribunals 

and Courts, Caracas, Venezuela 

Additionally, there is sonic case law available. The UN Human Rights Committee, the Inter-American Human 
Rights Commission and Court. the European Hainan Rights Court and the African I Ionian Rights Commission have 
had to interpret. respectively, article 14(l) of the International Covenant on Civil and Political Rights, articles 8(l) 
and 27(2) of the American Convention on Huthan Rights, article 6(t) of the European Convention on Human Rights 
and articles 7(I) and 26 of the African Charter of Human Rights. 

http://www.aninesty.org/aiiih/intcani/rairtrial/fairtria.htni  

htip:/'\vww'.tchoig. pubs . 

The current special rapporteur is Mr. Data' Parani Cumaraswany. 



Basic Principles on the Independence of the Judiciary 

Adopted by the Seventh United Nations Congress on the Prevention of Crime and the 

Treatment of Offenders held at Milan from 26 August to 6 September 1985 and endorsed 

by General Assembly resolutions 40/32 of 29 November 1985 and 40/146 of 13 December 

1985 

Whereas in the Charter of the United Nations the peoples oithe world affirm, inter alia, their 

determination to establish conditions tinder \vh ich justice can he maintained to achieve international co-

operation in promoting and encouraging respect for human tights and fundamental freedoms \vitliout any 

discrimination, 

Whereas the Universal Declaration of 1-luman Rights enshrines in particular the principles ofcqualitv 

before the law, of the presumption of innocence and of the right to a fair and public hearing by a 

competent, independent and impartial tribunal established by law. 

Whereas the International Covenants on Economic, Social and Cultural Rights and on Civil and Political 

Rights both guarantee the exercise of those rights, and in addition, the Covenant on Civil and Political 

Rights further guarantees the right to be tried without undue delay. 

Whereas frequently there still exists a gap between the vision underlying those principles and the actual 
situation. 

Whereas the organization and administration ofjustice in every country should be inspired by those 
principles, and efforts should he undertaken to translate them fully into reality. 

Whereas rules concerning the exercise of judicial office should aim at enabling judges to act in 
accordance with those principles, 

Whereasjudges are charged with the ultimate decision over life, freedoms, rights, duties and property of 
citizens, 

Whereas the Sixth United Nations Congress on the Prevention of Crime and the Treatment of Offenders. 

by its resolution 16, called upon the Comm ittee on Crime Prevention and Control to include among its 

priorities the elaboration of guidelines relating to the independence ofjudges and the selection, 

professional training and status of judges and prosecutors, 

Whereas it is, therefore, appropriate that consideration be first given to the role of judges in relation to the 

system ofjustiee and to the importance of their selection, training and conduct, 	 - 

The following basic principles, formulated to assist Member States in their task of securing and 	- 
promoting the independence of the judiciary should be taken into account and respected by Governments 

within the framework of their national legislation and practice and be brought to the attention o fj udges, 

lawyers, members of the executive and the legislature and the public in general. The principles have been 

formulated principally with professional judges in mind, but they apply equally. as appropriate, to Jay 
judges, where they exist. 

Independence of the jzidicuirt' 

1. The independence of the udiciarv shall be guaranteed by the State and enshi-ined in the Censfiutioti or 

the law of the country. It is the duty of all governmental and other institutions to respect and observe the 
ndependence of the j ud ic ian-. 

At 



2. Thejudiciary shall decide matters before them impartially, on the basis of facts and in accordance with 

the law, without any restrictions, improper influences, inducements, pressures, threats or interferences, 

direct or indirect, from any quarter or for any reason. 

3. Thejudiciary shall have jurisdiction over all issues of a judicial nature and shall have exclusive 

authority to decide whether an issue submitted for its decision is within its competence as defined by law. 

4. There shall not be any inappropriate or unwarranted interference with the judicial process, nor shall 

judicial decisions by the courts be subject to revision. This principle is without prejudice to judicial 

review or to mitigation or commutation by competent authorities of sentences imposed by thejudiciary, in 

accordance with the law. 

5. Everyone shall have the right to be tried by ordinary courts or tribunals using established legal 

procedures. Tibunals that do not use the duly established procedures of the legal process shall not be 

created to displace the jurisdiction belonging to the ordinary courts or judicial tribunals. 

6. The principle of the independence of the judiciary entitles and requires the judiciary to ensure that 

judicial proceedings are conducted fairly and that the rights of the parties are respected. 

7. It is the duty of each Member State to provide adequate resources to enable the judiciary to properly 

perform its functions. 

Freedom of expression and association 

S. In accordance with the.Universal Declaration of Human Rights, members of the judiciary are like other 

citizens entitled to freedom of expression, belief, association and assembly; provided, however, that in 

exercising such rights, judges shall always conduct themselves in such a manner as to preserve the dignity 

of their office and the impartiality and independence of the judiciary. 

9. Judges shall be free to form and join associations of judges or other organizations to represent their 

interests, to promote their professional training and to protect theirjudicial independence. 

Q ualiJieatio,is, selection and training 
10. Persons selected for judicial office shall be individuals of integrity and ability with appropriate 

training or qualifications in law. Any method of judicial selection shall safeguard against judicial 

appointments for improper motives. In the selection ofj udges, there shall he no discrimination against a 

person on the grounds of race, colour, sex, religion, political or other opinion, national or social origin, 

property, birth or status, except that a requirement, that a candidate forjudicial office must be a national 

of the country concerned, shall not be considered discriminatory 

çonth,ions of service and tenure 

II ..The term of office of judges, their independence, security, adequate remuneration, conditions of 

service, pensions and the age of retirement shall be adequately secured by 

12. Judges, whether appointed or elected, shall have guaranteed tenure until a mandatory retirement age 

or the expiry of their term of office, where such exists. 

• 13. Promotion ofjudges. whcrever such a s'. stem exists, should be based on cb.Tcti 
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particular ability, integrity and experience. 



14. The assignment of cases to judges within the court to which they belong is an internal matter of 
judicial administration. Professional secrecy and immunity 

15. The judiciary shall be bound by professional secrecy with regard to their deliberations and to 

confidential information acquired in the course of their duties other than in public proceedings, and shall 
not be compelled to testif' on such matters. 

16. Without prejudice to any disciplinary procedure or to any right of appeal or to compensation from the 

Slate, in accordance with national law, judges should enjoy personal immunity Ibm civil suits for 

monetary damages for improper acts or omissions in the exercise of theirjudicial functions. 

Discipline, suspension and reiwva1 

17. A charge or complaint made against a judge in his/her judicial and professional capacity shall he 

processed expeditiously and fairly under an appropriate procedure. The judge shalt have the right to a fair 

hearing. The examination of the matter at its initial stage shall be kept confidential, unless otherwise 
requested by thejudge. 

IS. Judges shall be subject to suspension or removal only for reasons of incapacity or behaviour that 
renders them unfit to discharge their duties, 

19. All disciplinary, suspension or removal proceedings shall be determined in accordance with 
established standards of judicial conduct. 

20. Decisions in disciplinary, suspension or removal proceedings should be subject to an independent 

review. This principle may not apply to the decisions of the highest court and those of the legislature in 
impeachment or similar tar proceedings. 

© Copyright 1c97 -2000 
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The Universal Charter of the Judge 

Preamble 

Judges from around the world have worked on the drafting of this Charter. The present Charter is the 

result of their work and has been approved by the nienìber associations of the International Association of 

Judges as general minimal norms. 

Member associations have been invited to register their reservations on the text in Annex A. 

Article 1: Independence 

Judges shall in all their work ensure the rights of everyone to a fair trial. They shall promote the right of 

individuals to a fair and public hearing within a reasonable time by an independent and impartial tribunal 

established by law, in the determination of their civil rights and obligations or of any criminal charge 

against them. 

The independence of the judge is indispensable to impartial justice under the law. It is indivisible. All 

institutions and authorities, whether national or international, must respect, protect and defend that 

independence. 

Article 2: Status 
Judicial independence must be ensured by law creating and protecting judicial office that is genuinely and 

effectively independent from other state powers. The judge, as holder ofjudicial office. must be able to 

exercise judicial powers free from social, economic and political pressure, and independently from other 

J udges and the administration of the judiciary. 

Article 3: Submission to the law 

In the performance of the judicial duties the judge is subject only to the law and must consider only the 

law. 

Article 4: Personal autonomy 

No one must give or attempt to give the judge orders or instructions of anvkind. that may influence the 

judicial decisions of the judge, except, where applicable, the opinion in a particular case given on appeal 

by the higher courts 

Article 5: Impartiality and restraint 

In the performance of the judicial duties the judge must be impartial and must so be seen. 

The judge must perform his or her duties with restraint and attention to the dignity of the court and of all 

persons involved. 

Article 6: Efficiency 
Thejudge must diligently and efficiently perform his or her duties without any undue delays. 

Article 7: Outside activity 
Thejudge must not carry out any other function, whether public or private, paid or unpaid.; that is not 

fu!ly compatible \vilh the duties and status of a judge. 

The judge must not he subject to outside appointments without his or her consent 



Article 8: Security of office 
Ajudge cannot be transferred. suspended or removed from office unless it is provided for by law and then 
only by decision in the proper disciplinary procedure. 

Ajudge must be appointed for life or for such other period and conditions, that the judicial independence 

is not endangered. 

Any change to the judicial obligatory retirement age must not have retroactive eliect. 

Article 9: Appointment 	 - 
The selection and each appointment of a judge must be carried out according to objective and transparent 
criteria based on proper professional qualification. Where this is not ensured in other ways, that are 
rooted in established and proven tradition, selection should be carried out by an independent body, that 
include substantial judicial representation. 

Article 10: Civil and penal responsibility 
Civil action, in countries where this is permissible. and criminal action, including arrest against a judge 

must only  he allowed under circumstances ensuring that his or her independence cannot be influenced. 

Article 11: Administration and disciplinary action 
The administration of the judiciary and disciplinary action towards judges must he organized in such a 
way, that it does not compromise  the judges genuine independence, and that attention is only paid to 
considerations both objective and relevant. 

Where this is not ensured in other ways that are rooted in established and proven tradition, judicial 
administration and disciplinary action should be carried out by independent bodies, that include 
substantial judicial representation. 

Disciplinary action against a judge can only he taken when provided for by pre-existing law and in 
compliance with predetermined rules of procedure. 

Article 12: Associations 
The right of a judge to belong to a professional association must be recognized in order to permit the 
judges to be consulted. especially concerning the application of their statutes, ethical and otherwise, and 
the means ofjustiee, and in order to permit them to defend their legitimate interests. 

Article 13: Remuneration and retirement 
The judge must receive sufficient remuneration to secure true economic independence. The remuneration 

must not depend on the results of the judges work and must nothe reduced during his or her judicial 
service. 

The judge has a right to retirement with an annuity or pension in accordance with his or her professional 
category. 

After retirement ajudge must not he prevented from exercising  another legal profession solely because he 

or she has been a judge. 

Article 14: Support 
The other powers of the State must pros ide the judiciary with the means necessary' to equip itself properly 
to perform its function. The udic ian must have the opportunity to take part in or to be heard on decisions 
taken in respect to this matter. 



Article iS: Public prosecution 

In countries where members of the public prosecution ate judges, the above principles apply niutatis 

mutandis to these judges. 

(The (cit of /he charter has been unanunousl approved by the Central Council of/he International 

Association o/ Judges on tVove,nher H, 1999) 

0' 
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APPENDIX B: Web Resources 

L. 	Governmental Organizations 

United Nations 
http://un.org! 
Official web-site locator for the UN system of organizations http://www.unsystem.org  

http://www.un.org/rights/dpi1837e.htrn  United Nations background note, Independence of the Judiciary: A 
I-lu nan Rights Priority 
http://www.unclp.org/ UN Development Program 
http:!!www.unhchr.ch/hchrun.htin UN High Commissioner for Human Rights 

http://www.unhchi-.ch/hchrun.htm  UN Basic Principles on the Independence of the Judiciary 

http:!/www.unhchr.ch!html/menu2/7/b/mijl.htm UN Special Rapporteur on the independence of Judges and 
Lawyers 

Asian Human Rights Commission 
h ttp ://w\v\v ah rc h k . net! 
http:!/www.ahrchk.net//solidarity/199704N74_20.htm  Independence of the Judiciary in aDemocracv, Justice 

RN. Bhagwati 

Council of Europe 
http://www.coe.int/ 
http://cm.coe.intlta!rec/1 994/941 2.htin Recommendation on the Independence, Efficiency and Role of Judges 
(Committee of Ministers) 
http:!/wwv.cchr.coe.int! European Court of Human Rights 

European Union 
littp://www.eui-opa.eti.int/ 
http:llwwv.eumap.org! EU Accession Monitoring Program —Momtoringt/7e EUAccession Process: Judicial 

Independence, Open Socicty Institute/EU Accession Monitoring Program 

Organization of African Unity 
http:!!www.oau-oua.org/ 

Organization of American States 
http:!!www.oas.org/ 
http:!/www.cidh.oas.org!defaultE.htm Inter-American Commission of 1-lunian Rights 
http:llwww.corteidh.or.cr! Inter-American Court of Human Rights 

USAID 
hup:/Rvww.usaid.gov! 

11. 	Nongovernmental Organizations 

Amnesty International 
http:/!www.amnestv.org! 

i}eai.s Abnna/. Al Index: 

POL 30/02/98, December 1998 



Human Rights Watch 
Ii ttp :l/www. Ii rw. orgl 

International Bar Association 
http://www.ihanct.org/ 
http:llwww.ibanct.org!hunwilindcx.asp Human Rights Institute 

International Center for Criminal Law Reform and Criminal Justice Policy 
littp://www. iceIr. Iaw.ubc.ca/ 
http:l/w\v'.v.icc Ir.law.ubc.ca/htm  I/puhl ications.htmtll'ItimanRights PuN caUons mci tide The Rule o/imv and 
the Independence of the Judiciary and An Independent .Jzu(iciarv: the Core of the Rule of Low 

International Commission of Jurists (Center for the Independence of Judges and Lawyers) 
http://www.icj.org/ 

International Federation for Human Rights 
http://www.fldh.org/ 

International l'Ielsinki Federation for human Rights 
http:l/www.ihf-hi.org/ 

International Law Institute 
http:l/www. i I .orgl 
httpJ/wvv.iii.org/Publist.htmi  Publications of the international Law Institute 

International Association of Women Judges 
littp://www.iawj-ivjt'org/ 

Lawyers Committee for Human Rights 
http://www. lchrui-gl  
hrtp://ww'w.lchroi'dpubs!fiuirtrial.htni H'liui is a Fair 7J'ial? A Basic Guide to Legal Standards and Practice 
httpi/www.ichr.orgtfeature/judicialrcform/feature.htm Multilateral Development Banks and Judicial Reform 
(Latin America) 

Ill. 	International Financial Institutions and Multilateral Development Banks 

World Bank 
http :/lwww. world bank .o rg/ 

http:llwww.worldbank.oralpuhlicsector/lcgal Resources on legal institutions and international legal/judicial 
reform. 
http:llwwwi,worldbank.orglpublicsector /l ega l/j Lid  ic ia i ndependence,htm  Judicial Independence 
http/lwwwl .worldbank,org/pnblicscctor/Iegallprotection.htm Human Rights Instruments and Judicial Reform 
http:llwww I .worldbank.org/publicsector/legal/annotated,doc Annotated bibliography on Legal Institutions 
of the Market Economy 
http:Ilw\v'.v I .worldbank.org!publicsector/legal/relaled.htmllWorld%2OBank Links to judicial relonu related 
web-sites 
bttp:/lwww I .worldbaiik'puhlicscctor/le2al/prcnlnoteshrrli PRE\inotcs 
11ttp:/lwww.\vorldbanlcpr/svbi/ World Bank Institute 
Regional Development Banks 
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http://afdh.org/ African Development Bank Group 
http://www.adb.org! Asian Development Bank 
liitp://vsvv.coebankorg/ Council of Europe Development Bank 
htlp:I/www.ebrd.conil European Bank for Reconstruction and Development 
http://www.eib.org/ European Investment Bank 
littp://wwv.iadb.oi-gI Inter-American Development Bank 
http://www.iadb.org/idbamericaIarchive/xjudieiehtm  1DB special report on judicial independence 
http://www.iadb.org/regions/re2/consultative  group/groups/transparency workshop 2.htm Justice and 
Transparency fron, the Central American Prospective, Dr. Jorge Eduardo Tenorio 

IV. 	U.S. Resources 

Asia Foundation 
littp://www.asiafotin(i-,itioi).coiii/ 

American Bar Association 
http://www.aban.org/ 

http://www.abanet.orglgovatfairs/judieiai-v/report.html  An Independent Judiciary. Report from the ABA 
Commission on Separation of Powers and Independence of the Judiciary 

http://www.abanetorg!ceeli/ Central and Eastern European Law Initiative (CEELI) 

Brennan Center for Justice 
http://ivw\v.brennancenter.ora/  

Center for Judicial Independence 
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Judgments on removing basis 

S. Case Brief facts 
1.  S/wi 	Prithvi 

Cotton 	Mills 

Ltd. 	v. 	Broach 
Borough 

Municipality, 

(1969) 	2 	SCC 
283 

5 Judges 

A Validation Act was passed because of the decision in Pate! 
Gordlianclas 	1-largovindas v. Municipal 	Commissioner, 

Ahmedabad. [(1964) 2 SCR 608] In that case the validity of 
the Rule 350-A framed by the Municipal Corporation under 
Section 73 was called in question, for rating open lands on the 
valuation based upon capital value. The word "rate" was given 
a specialised meaning and was held to mean a kind of impost 
on the an;ual letting value of property, if actually let out, and 
on a notional letting value if the property was not let out. 

The Legislature of Gujarat then passed the Validation Act 
seeking to validate the imposition of the tax as well as to avoid 
any future interpretation of the Act on the lines on which Rule 
350-A was construed. 
The Validating Act was upheld as it was held to be within 
legislative competence. 

2.  Hail 	Singh 	v. 
Military Estate 
Officer, 	(1972) 
2 SCC 239 

7 Judges 

The Public Premises (Eviction of Unauthorised Occupants) 
Act, 1958 was struck down as unconstitutional by the High 
Court, on the basis that it gave the authorities two options for 
the procedure to be followed, without any guidance on which 
procedure was to be invoked in what case, for eviction of 
unauthorised occupants. While SLP was pending, a 	1971 
Validating Act providing for speedy procedure for eviction of 
persons in unauthorized occupation in public premises was 
passed, which vide Section 20 saved all actions taken under 
the 1958 Act and provided for a single summary procedure. 
The Court held that as the State legislature had legislative 
competence to pass an Act for eviction, and by validation the 
basis of the earlier judgment had been removed, the 1971 Act 
was a valid legislative exercise. 

3.  Misrilal Jab, i'. 

State of Orissa, 

(1977) 	3 	SCC 
212 

7 Judges 

The Orissa Legislature enacted the Orissa Taxation (on Goods 
carried by Roads or Inland Waterways) Act, 7 of 1959, the 
constitutionality of which was challenged by the appellants on 
the ground that the Bill leading to the Act was moved without 
the previous sanction of the President of India, as required by 
the proviso to Article 304 of the Constitution. Thereafter, the 
Orissa 	Legislature 	obtained 	the 	previous 	sanction 	of the 
President to the moving of the Bill, passed the Orissa Taxation 
(on Goods carried by Roads or Inland Waterways) Act, 8 of 
1968, imposing the same levy which it had unsuccessfully 
attempted to levy under the Act of 1959 and to validate under 
the Act of 1962. 



The 1962 Act was held to be valid. 

4.  LT.0 	Ltd. 	v. 
Stale 	of 
Karnataka, 
1985 Supp SCC 
476 

3 Judges 

- 

The Court was concerned with the constitutional validity of 
Section 	65(1) 	of 	the 	Karnataka 	Agricultural 	Produce 
Marketing Regulation Act as substituted by the Amendment 
Act, 1980 which sought to validate the market fee levied on 
the "sellers, of notified agricultural produce" under Section 
65(1), for and during the period of its operation, prior to its 
being struck down by the Karnataka High Court. Prior to the 
amendment, the Act allowed market committees to levy and 
collect market fees from the buyers for maintenance of rural 
roads, which was held to not have sufficient quid pro quo 
required for a levy of fee to be valid. 
The Court upheld the levy contained in the amendment on the 
basis that by imposing a retrospective levy and by showing 
sufficient quid pro quo for the fee collected, and validating 
monies already collected, the legislature had acted within its 
competence and removed the basis of the earlier judgment. 

5.  Hindustan Gum 
and 	Chemicals 
Ltd. v. State of 
Haryana, 
(1985) 	4 	SCC 
124 

The Supreme Court had found the levy of octroi in the 
extended area of a municipality to be invalid, on the basis that 
the provisions of Section 5(4) of the Punjab Municipal Act, 
1911 were inadequate in the absence of a reference to the 
notifications issued under the Act also in that sub-section. By 
the Amending Act the word 'notification' had been inserted in 
sub-section (4) of Section 5 of the Act with retrospective 
effect. Since the word 'notification' has now been inserted in 
Section 5(4) of the Act with retrospective effect, the basis on 
which the said decision was rendered has been removed 
because the deficiency in Section 5(4) noticed by this Court 
has been made good and the levy and collection of octroi have 
also been validated. The Amending Act satisfies the tests laid 
down by this Court in the decision in S/wi Pill/wi Cotton Mills 
case 

6.  Atlas 	Cycle 
Industries 	Ltd. 
i'. 	State 	of 
Haryana, 	1993 
Supp (2) SCC 
278 

S Judges 

In 1942 a notification was issued under Section 62(10) of the 
Punjab 	Municipal 	Act 	(hereinafter called 	"the 	said Act") 
which stated that the Municipal Committee of Sonepat had 
imposed a tax called 'octroi' on the articles mentioned in the 
schedule to the notification when 	imported into the octroi 
limits of Sonepat municipality. 	In 	1967, a notification was 
issued under Section 5(3) of the said Act by the Governor of 
Haryana. (This was because the State of Haryana had been 
created on November 1, 1966 by bifurcation of the State of 
Punjab.) The notification under Section 5(3) included within 
the municipal limits of Soncpat the area upon which the 



factories of both the petitioners stood. On and from August 18, 
1967 octroi was levied upon materials imported by them into 
the municipal limits of Sonepat. 
The Supreme Court based its judgment (Atlas Cycle Industries 
Ltd. v. State 	of Haryana [(1971) 	2 	SCC 	564] 	upon 	the 
provisions of Section 5(4) of the said Act, as it then read. 
Section 5(4), as it then read, spoke of rules, bye-laws, orders, 
directions 	and 	powers. 	It 	did 	not 	mention 	notifications. 
Therefore, 	the 	appeals 	were 	allowed 	and 	the 	Sonepat 
municipality 	was 	restrained 	from 	levying 	against 	and 
collecting from the petitioners any octroi in respect of raw 
materials, components and parts imported by them into their 
factories. 

29. On 	November 	15, 	1971 	was 	passed 	the 	Punjab 
Municipal (Haryana Validation and Amendment) Act which 
amended 	Section 	5(4) 	to 	include 	within 	it 	the 	word 
'notification'. 
The amending Act was upheld. 

7. B. 	Dasegowda 
V. 	State 	of 
Karnataka, 
1993 	Supp 	(4) 
SCC 53 

2 Judges 

3. The appellant who was working as Assistant Engineer in 
Public Works Department was transferred on deputation to 
Bangalore City Corporation tinder City Bangalord (Cadre and 
Recruitment) 	Regulation, 	1971 	which 	permitted 	75% 	of 
vacancies in the cadre to be filled in by deputation from PWD. 
In 1977 Karnataka Municipal Corporation Rules were framed 
under which the appellant was absorbed as Assistant Executive 
Engineer in the Corporation. Validity of these Rules and 
absorption of the appellant was assailed in the High Court by 
way of a writ petition which was allowed. The Rules were 
struck 	down 	and the 	absorption 	of the 	appellant 	in 	the 
Corporation was set aside. In 1981 the Government issued an 
Ordinance removing the infirmity in the rules by providing 
that persons affected would be given reasonable opportunity of 
hearing. 	It 	was 	replaced 	by 	the 	Karnataka 	Municipal 
Corporation Amendment Act, 1981 (Act 40 of 1981), which 
had a validating provision: The Court held that since the law 
had 	been 	amended 	and 	all 	actions 	taken 	including 
appointments and promotions were validated, it was a valid 
exercise. 

8. Bhubaneslin'ar 
Singh v. Union 
of India, (1994) 
6 SCC 77 

3 Judges 

A Validating Act was passed by Parliament, (in light of a 
judgment 	of 	the 	Supreme 	Court 	that 	directed 	that 
compensation for nationalisation of coal mines should include 
compensation for coal in stock), by which the lacuna or defect 
pointed out Was removed by introduction of sub-section (2) in 
Section 10 of the Act with retrospective effect. Sub-section (2) 
of Section 10 as well as Section 19, both specified that the 
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amount which is to be paid as compensation mentioned in the 
schedule shall be deemed to include and deemed always to 
have included, the amount required to be paid to such owner in 
respect of all coal in stock on the date immediately, before the 
appointed day. 

The Court held that 
"It is well settled that Parliament and State Legislatures have 
plenary powers of legislation on the subjects within their field. 
They can legislate on the said subjects prospectively as well as 
retrospectively. If the intention of the legislature is clearly 
expressed that it purports to introduce the legislation or to 
amend an existing legislation retrospectively, then subject to 
the legislative competence and the exercise being not in 
violation of any of the provisions of the Constitution, such 
power cannot be questioned." Hence the Act was upheld.  

9 
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56. From a resume of the above decisions the following 
Aluminium  Co. principles would emerge: 
V. 	State 	of (1) The adjudication of the rights of the parties is the essential 
Kerala, (1996) 7 judicial function. Legislature has to lay down the norms of 
SCC 637 
	

conduct or rules which will govern the parties and the 
transactions and require the court to give effect to them; 

2 Judges 

	

	
(2) The Constitution delineated delicate balance in the 

exercise of the sovereign power by the legislature, executive 
and judiciary; 
(3) In a democracy governed by rule of law, the legislature 

exercises the power under Articles 245 and 246 and other 
companion articles read with the entries in the respective lists 
in the Seventh Schedule to make the law which includes power 
to amend the law. 
(4) Courts in their concern and endeavour to preserve judicial 
power equally must be guarded to maintain the delicate 
balance devised by the Constitution between the three 
sovereign functionaries. In order that rule of law permeates to 
fulfil constitutional objectives of establishing an egalitarian 
social order, the respective sovereign functionaries need free 
ply. in their joints so that the march of social progress and 
order remains unimpeded. The smooth balance built with 
'delicacy must always be maintained; 
(5) In its anxiety to safeguard judicial power, it is unnecessary 

• to be overzealous and conjure up incursion into the judicial 
preserve invalidating the valid law competently made; 
(6) The court, therefore, needs to carefully scan the law to 

find out: (a) whether the vice pointed out by the court and 
invalidity suffered by previous law is cured complying with 
the legal and constitutional requirements; (b) whether the 
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legislature legislature has competence to validate the law; (c) whether 
such validation is consistent with the tights guaranteed in Part 
III of the Constitution. 
(7) The court does not have the power to validate an invalid 

law or to legalise impost of tax illegally made and collected or 
to remove the norm of invalidation or provide a remedy. These 
are not judicial functions but the exclusive province of the 
legislature. Therefore, they are not encroachment on judicial 
power. 
(8) In exercising legislative power, the legislature by mere 

declaration, without anything more, cannot directly overrule, 
revise or override a judicial decision. It can render judicial 
decision ineffective by enacting valid law on the topic within 
its 	legislative 	field fundamentally 	altering or changing 	its 
character retrospectively. The changed or altered conditions 
are such that the previous decision would not have been 
rendered by the court, if those conditions had existed at the 
time of declaring the law as invalid. It is also empowered to 
give effect to retrospective legislation with a deeming date or 
with effect from a particular date. The legislature can change 
the 	character 	of the 	tax 	or 	duty 	from 	impermissible 	to 
permissible tax but the tax 	or levy 	should answer such 
character and the legislature 	is 	competent to recover the 
invalid tax validating such a tax on removing the invalid base 
for recovery from the subject or render the recovery from the 
State ineffectual. It is competent for the legislature to enact the 
law with retrospective effect and authorise its agencies to levy 
and collect the tax on that basis, make the imposition of levy 
collected and recovery of the tax made valid, notwithstanding 
the declaration by the court or the direction given for recovery 
thereof. 
(9) The consistent thread that runs through all the decisions of 
this Court is that the legislature cannot directly overrule the 
decision or make a direction as not binding on it but has power 
to make the decision ineffective by removing the base on 
which the decision was rendered, consistent with the law of the 
Constitution and the legislature must have competence to do 
the same. 

0. 
Baklztawar 
Trust 	i'. 	M.D. 
Narnyan, (2003) 
5 SCC 298 

2 Judges 

The validity of the Bangalore City Planning Area Zonal 
Regulations (Amendment and Validation) Act, 1996 was in 
question. 

The original Karnataka Town and Country Planning Act, 
1961 provided maximum heightof a new construction as 55 
feet, whereas Rule 16 of Bye-law 38 framed by Bangalore 
Municipal Corporation provided maximum height of a new 
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building as 80 feet. Pursuant to a direction of the SC requiring 
height to be limited, the Commissioner passed an order that 
three floors 	(the 	6th, 	7th and 	8th floors) 	of the 	building 
constructed by the builders be demolished. In the meantime, 
the amending and validating Act was passed by the Karnataka 
Legislature, 	modifying the maximum height of the 	new 
building up to 165 feet and validating the new construction 
raised in violation of the outline development plant and the 
Zonal Regulations. 
A perusal of the aforesaid provisions shows that with effect 
from 1972 to 1984 under the Zonal Regulations the maximum 
height permissible for any new building was up to 55 ft. 
However, Rule 	16 of Bye-law 38 provided height of the 
erection or re-erection of any new building up to 80 ft. It is 
also not disputed that the said Zonal Regulations ceased to 
have effect after the comprehensive development plan came 
into force in the year 1985 and alter passing of the impugned 
Act, the height of the new building could be raised to above 50 
metres i.e. 165 ft. 

The Court held that as the very premise of the earlier 
judgment 	had 	been 	uprooted, 	thereby 	resulting 	in 	a 
fundamental change of the circumstances upon which it was 
founded, the validating Act was valid. 

1. 
State 	Bank's 
Staff 	Union 
(Madras Circle) 
V. 	Union 	of 
India, (2005) 7 
SCC 584 

The State Bank of India Act, 1955 and the State Bank of 
India 	(Subsidiary 	Banks) 	Act, 	1959 	etc. 	were 	amended 
whereby customary bonus was not payable by State Bank of 
India 	(in 	short 	"the 	Bank") 	after 	the 	Banking 	Laws 
(Amendment) Act, 1983 (Central Act 64 of 1984) was enacted. 
The appellant has questioned the constitutional validity of the 
said amendment before the Madras High Court by filing a writ 
petition which was dismissed. 
The appellant's primary stand before the High Court was that 
the Amendment Act was unconstitutional as it merely intended 
to 	nullify 	a 	judicial 	decision 	which 	Parliaitent 	had 	no 
competence to do. Other contentions were to the effect that an 
award passed under the Industrial Disputes Act, 	1947 (in short 
"the Industrial Act") is entitled to greater recognition as in the 
case of conflict between the provisions of general law i.e. the 
State Bank Act and the Industrial Act, the latter Act must 
prevail. The Court held: 

"26. Curative statutes are by their very nature intended to 
operate 	upon 	and 	affect 	past 	transactions. 	Curative 	and 
validating statutes operate on conditions already existing and 
are therefore wholly retrospective and can have no prospective 
operation. 



28. There is no quarrel and in fact in our opinion rightly 
that the legislature cannot by a mere declaration, without 
anything more, directly overrule, reverse or override a judicial 
decision. However, it may, at any time in exercise of the 
plenary powers conferred on it by the Constitution render a 
judicial decision ineffective by enacting a valid law on a topic 
within its legislative field, fundamentally altering or changing 
with retrospective, curative or neutralising effect the condition 
on which such decision is based. (See IN. Saksena v. Slate of 
M.P. [(1976)4 SCC 750) 

34. As noted above, the impugned Act did not merely 
declare the Tribunal's award inoperative. There is nothing to 
show that Parliament intended to exercise appellate powers 
over the Tribunal or the High Court by enacting the amending 
Act. The said Act in clear and unambiguous terms prohibits 
the grant of bonus to the employees of public sector banks, 
except in accordance with the Bonus Act, and also limits such 
payment only to those eligible under the Act." Hence valid. 

Lii mdli 
	

The State of Telangana was carved out of the erstwhile State 
Yenkanna 	of Andhra Pradesh and the Statehood came into effect from the 
Yadav v. State said date by virtue of the Andhra Pradesh Reorganisation Act, 
of Telangana, 2014 (Act 6 of 2014). After formation of the new State the 
(2017) 1 SCC Governor of Telangana promulgated Ordinance No. 1 of 2014 
283 
	

to amend the Andhra Pradesh (Agricultural Produce and 
Livestock) Markets (Amendment) Act, 2015 and by virtue of 
the said Ordinance Section 5 of the Act underwent two major 
changes. The total number of members in the Market 
Committee was reduced from 18 to 14 and the term of the 
Market Committee was reduced from 3 to 2 years. It was also 
provided in the Ordinance that notwithstanding anything 
contained in the principal Act, the existing members shall 
cease to hold office and the Government would be competent 
to appoint person or persons, to exercise the powers and 
perform the functions of the Market Committee. The 
Ordinance was challenged before the High Court. The High 
Court came to hold that the removal of all of the petitioners 
vide Clause 3 by way of legislative action was discriminatory 
as future appointees in the office of the members, Vice-
Chairmen and Chairmen were liable to be removed or denuded 
of their power under the existing provisions as provided under 
Sections 5, 6, 6-A and 6-B of the said Act whereas the writ 
petitioners were sought to be removed prematurely taking 
away the procedural safeguard established by law. 
The legislature after the decision of the High Court amended 
the provision. By such amendment, it has removed the 
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distinction between the existing members and the members 
who are to come in future. The validating Act was held to be 
valid. 


