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IN THE SUPREME COURT OF INDIA
_Civil Original Jurisdiction
WRIT PETITION (CIVIL) NO. 1018 /2021

IN THE MATTER OF:
‘ '-Ma'dras Bar A.sso-ciati'on - _ - .--Petitioner
i Versus _
Unio;i of India and Anr.. _ _ ---Rewon‘denfs

+ COUNTER AFFIDAVIT ON BEHALF OF THE UNION OF INDIA

I, Arvind Saran, aged about 45 years, S/0. Shri Amarnath Saran Shrivastav,
presently working as Director, Department of Revenue and having office at
Room No. 48A, North Block, New Delhi 01, do hereby solemnly affirm and
state as under:- | ' '

1. Tam appointed as Director in the Department of Revenue, Ministry of
Finance, i.e. the Respondent No. 2 herein and am authorized to file the
present Counter Affidavit in reply to the Writ Petition. At the outset, 1
state that the contents of the Writ-Petition, to the extent that they are
inconsistent with the submissions made hereinafter, are incorrect and
denied. o

2. The Tribunal Reforms Act, 2021 [“hereinafter the Reforms Act”] is a
culmination of a series of decisions of the Supreme Court and an equal
number of statutes and rules in regard to the same matter, which is
unprecedented in the history of the Supreme Court..

The Government of India is distressed by the fact that both laws and
statutory rules made by Parliament and the Executive in areas of pure - -
policy are being held to be void by inveoking independence of the .
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judiciary, when such laws and rules do not violate fundamental rights
or any provision of the Constitution and is wholly within competency.

The Government equally believes that the Court striking down these
pure matters of policy violates the separation of powers by the judicial
wing of the State.

The four issues which are held to violate the independence of the
judiciary, that is the independence of the Members and Chairperson of
ithe Tribunals are the following:

(i)

©

The prescriptioh of a term of 4 years, though combined with the
preferential right of reappointment, as a result of which the
individual could continue up to the age of 67 years, if a Member,
or 70 years in the case of a Chairperson, such recommendation
for reappointment is by the Search-cum-Selection Committee
(“SCSC”) dominated by the judiciary. '

The fixing of a minimum age of 50 years for appointment which
would be applicable across the board for all members, including
advocates, as well as for the Chairpersons. This prescription of
50 vears wag contrary to the direction that advocates need to
have only ten years* experience for being eligible for
appointment because the Constitution provides for advocates
with 10 years’ experience being appointed as High Court judges.
The fact is that no single appointment of an advocate with 10
years practice has ever been made to a High Court in the last 75
years. The practice as set out in the judgment in Lok Prahari v.
Union of India and Ors. (Judgement dated 20.04.2021 in WP
(C) No. 1236/2019 at para. 22, reported In 2021 SCC Online SC
333) was that the incumbent should be between 45 to 55 years to
be appointed a judge of the Supreme Court. This minimum age
requirement of 50 years, across the board, was upheld by Justice
Hemant Gupta in his dissenting_x'opinion in Madras Bar
Association v. Union of India and Anr. [passed in WP Civil No.
502 / 2021] (hereinafter referred to as “MBA-IV”).




() In Madras Bar Association v. Union of India (“MBA-II1"™)
[{2020) SCC Online SC 962], one of the directions was that
appointments were to be made by the Government within 3
months of the receipt of the recommendation from the Search-
cum-Selection Committee. The 2021 Ordinance stated that the
Central Government shall take a decision on the
recommendation of the SCSC ‘preferably’ within 3 months.
Though this was struck down by the majority in MBA-IV,
Justice Hemant Gupta found that this was a perfectly legitimate
provision. A similar provision in the Reforms Act, 2021 is now
under challenge.

(iv) Last is the direction that the recommendations of the SCSC to
the Government, that is the Appointments Committee of the
Cabinet, should be of only one single name per vacant post with
a waitlist available in case of exhaustion of the main list. Instead,
the 20621 Ordinance required a panel of two names to be
recornmended, but this Hon’ble Court, in MBA-IV, was not
prepared to accept this contention. Nevertheless, the Reforms
Act provides in Section 3(7), for the same, i.e. the SCSC shall
recommend a pane! of two names. :

~ach one of the above matters is an issue of policy. The justificanon

s

for the Parliament and the Executive to repeatedly assert its right to
make laws relating to policy is that even if this right is denied to
Parliament, as it has been done by invoking the principle of
independence of the judiciary, a vital concomitant of legislative power
would be lost to Parliament, violating the constitutional separation of
powers.

7. The Government of India will be placing before the Court the

authorities declaring the exclusive right of the Parliameni and

Fxecutive to frame policy and execute the same. The Government will

~ also demonstrate that the concept of independence of the judiciary has

e no reievance to the four issues of policy set out carlier. On the othet
/Q/Tm.h\ A\, . hand, it is settled law that legislative policy can be invalidated only if
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it violates fundamenta!l rights or any provision of the Constitution or is
beyond legislative competence.

These are the areas where both Parliament and the Executive stand
perplexed as well settled principles are not being followed since it is
only if the policy decision taken by the Parliament violates any
fundamental right or any provision of law, would the Court set aside
such decision.

As a matter of fact, this Hon’ble Cowrt should have upheld each and
every one of the-four aspecits mentioned earlier by accepting the
position that they were issues of policy, so that there may be comity
between the three organs of state and there can be no confusion in the
mind of Parliament. These issues cannot be traced to independence of
the judiciary.

The judgement with which the Parliament is faced, i.c. MBA-IV,
elaborately goes inic the laws of England and as well as the United

States to come to the conclusion, set out in paragraph 17, that “it has

been said that the doctrine of the supremacy of the Supreme Court is
the logicai conciusion cf Coke s doctrine of control of the Courts over
fegislatior” by gquoting from Wilhs on Constituiion Law (1936 Edr,
para 76). It 1s submitted that Sir Edward Coke telling King James I that
the Courts of Justice alone can decide causes concerning the
administration of justice as his Majesty was not learned in the laws of
the realm of England, had nothing to do with the Constitutional
environment existing today. The Indian Parliament with 534 elected
representatives, including eminent lawyers, owing accountability to
their constituencies and with their collective decision representing the
will of the people of the country is a far cry from the times of King
James L.

The judgement in MBA-IV has relied upon the statements of (i) Sir
Edward Coke; (ii} Baron de Montesquieu; (iii) The separation of
powers in the Amerjcar Constitution; (iv) Alexander Hamilton; (v) The

judgments of the United States’ Supreme Court in Marbury v. Madison

[5 US 137 (1803}, (vi) i United States v. Peters {9 US 115 (1809)],




Vi Brown v, Board of Education of Topeka [347 US 483 (1954)],
(vi) Cooper v. Aaron [358 US 1 (1958)], (ix) Miranda v. Arizona
T84 TIR 436 (1968)], (x) Dickerson v. United States [530 US 42§
(A0 (xi) Plaut v, Spendthrift Farm, Inc. [514 US 211 (1995)]; and
“Xi1} an elaborate article titled “The Case for the Legislative Override™.

e Sureme Court in MBA.-IV was not justified in proceeding on the
rasie that by reason of separation of powers and the independence of
the nudiciary, in the United Srates, the judgments of the US Supreme
Clourt were fully implemented. On the other hand, Brown v. Board of
Education of Topeka (supra) itself still remains without fulfillment as
ait articie written on the 60® anniversary of the judgment titled “Brown
v Board ar 60” by Richard Rothstein (published on 17.04.2014 in the
Renort of the Economic Policy Institute) states, for example, that:

“Bui Brown was unsuccessful in its purported mission — to
undo the school segregation that persists as a modal
characteristic of American public education today. [......]

Fn X967, Presiden: Lyndow Johnson appointed Marshall to
thie Supmrems Couzt where he spent the next 24 years in a
Fruttles siruggle ic prevent the perpetuction of school
segregation, anc indeed its exacerbation, after an initial
e dihock”

The varous authorities cited ignore the real legal position. In the
United States, judgment after judgment of the Supreme Court was
disobeyed. The US Supreme Court had struck down as invalid a piece
of oppressive Georgian legislation on Indians, i.e. Red-Indians, to
enable complete destitution of the Indians’ rights. Andrew Jackson, the

~second American President, refused to permit the decision to be

ertoreed and he pointedly remarked:

“Weli, Johr: Marshall has made his decision. Now iet him
enforce it.”

Suridiacfy, Thomas Jefferson had said:
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15.

16.

“Nothing in the Constiiution has given the Supreme Court
a right to decide for the Executive more than to the
Executive to decide for them.”

When the Dred Scott decision [Dred Scott v. Sandford 60 US 393
(1857)] was given by the US Supreme Court by Chief Justice Roger B..
Taney holding that Congress had no power to abolish slavery as slaves
were considered as ¢ property” and the property rights could not be taken
away, Abraham Lincoln remarked:

“Beyond this, none is obliged to be bound by the judicial
interpretation  of the  Constitution, when the
interpretations lack claims to the public confidence.”

Things came to a head when, in the 1930s, the New Deal laws were
promulgated by the President, Franklin D. Roosevelt, which provided
for retirement benefits to workers, price control of commodities,
municipal bankruptey laws and laws relating to the working conditions
of iabour. All these were struck down by the Supreme Court, one by
one.

The people, however, were not prepared ic accept the Court’s
decisions, but, on the other hand, voted Roosevelt back to power. He
ther: made his famous speech:

“The Court in addition to the proper use of its judicial
Junctions has improperiy set itself up as a third House of
the Congress—a super-legisiature, as one of the justices
has called it-reading into the Constitution words and
implications which are not there, and which were never
intended to be there.

We have, therefore, reached the point as a Nation
where we mus! take action to save the Constitution from
the Cowrt and the Court from itself. We must find a way
to take an appeal from the Supreme Court fo the
Constitution itself. We want a Supreme Court which will




do justice under the Constitution-—not over it. In our
Couris we wanl a government of laws and not of men”

He later threatened,

“I will appoint Justices who will not undertake to
override the judgment of the Congress on legislative
policy, that i will appoint Justices who will act as Justices
and not as legislators™. |

Bat, of course, Roosevelt had no need to carry out hlS threat as the
judges themselves reversed their earlier views and upheld each one of
the laws passed subsequently.

i8. i is true that Justice Charles Evans Hughes had said, “We are under
the Constitution but the Constitution is what the Judges say it is.”. And
Tustice Harlan, in addressing law students said, “7 want fo say to you,
i we de not like an Act of Congress, we do not have much trouble to
Jirnd grounds te declaring it unconstitutional.”

19 The judgment in MBA-IV has also relied upon, “The Case for ihe
Legisiotive Override”, an Article by Nicholas Stephanopoulos {10
VI A Tournei of International Law and Foreign Affairs 250 {2005},
the frnicte points out that both in Canada as well as in I$racl, 2 number
of iadgments of the Supreme Court of the respective countries have
beer. rendered inapplicable through laws made by their respective
parliaments, But what is significant is that it is not stated that the
Supreme Courts of the respective countries sought to re-instate the
judgments by again seeking to strike down the laws which reversed the
earlier judgments. Here, the author quotes (at Page 262) Janet Herbert,—

“any society that aspires to be democratic should resolve
the most important of its social priorities through its
elected legislatures rather than in courts™.

~’"--- 20. The Article relied upon further states that:
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“The final value implicated by the choice among judicial
review arrangements is the quality of relations between
the different branches of government. Judicial supremacy
on constitutional issues may foster anger by the other
branches at having their policies nullified, and provoke
retaliation through constitutional amendment, courl-
packing, or outright disobedience. But greater legislative
involvement in constitutional decision-making soothes
this frustration and ‘recognizes the need for dialogue and
Joint responsibility between legislatures and courts in
protecting fundamental liberties’.”

If there is one single principle on which the exclusive jurisdiction of
Parliament and Executive rests, it is in the realm of policy making, To
this extent, because of the separation of powers, the Judiciary is
excluded from this area of policy. It has to be recognised that for this
purpose, the question of framing of a Bill to be presented to Parliament
itself involves deep discussion and research, at different levels of the
bureaucraéy, the Minister and thereafter the Cabinet. Then comes the
debates in the Upper House and the Lower House, when clause by
clause is read and put fo the house for. debate by the elected
representatives, and, finally, the Bill, if passed, becomes law. Al this
would be set at nought if s bench of the Supreme Court decides that the
policy affects the independence of the judiciary and strikes it down, not
because the policy violates any fundamiental right or constitutional
provision or is beyond legislative compétence, but because, the Court’s
concept of ‘independence’ is violated.

By applying one’s mind to either the provisions relating to tenure of 4
years, or minimum age of 50 years, or to the panel of_.2 names to be
recommended, or for the Central Government to take.a decision on the
recommendations “preferably’ within 3 months, onre-'is' confused if one
were told thal all this relates to independence of the judiciary. It would
be mere semantics if, in fact, it has no relationship.t'o independence of
the Members or the Chairperson of the Tribunals. Independence would
ve affected, only if the tenure, or terms and. conditions, are such that
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s
the Executive is able to control the will of the Member or the
Chairperson of the Tribunal. With judicial dominance in the SCSC

- which recommends the continuance or re-appointment of members,

whether for four years or five years, these fears are unfounded. In cases
where the candidate should be at least fifty years of age as upheld by
Justice Hemant Gupta (and for instance, the Companies Act, 2013 itself
requires the members to be appointed to the NCLT must be atleast fifty
years), the same is compared to the eligibility in the Constitution for
High Court judges, where an advocate with 10 years’ experience is
eligible. This, however, fails to consider the judgment in Lok Prahari
v. Union of India (2021 SCC Online SC 333), which expressly notes
that the age profile for elevation to the High Courts is 45 to 55 years. It
is difficult to understand as to how independence comes into the
picture. '

It is submitted that all these aspects relate to policy, and nothing but
policy. To quote the dissenting opinion of Justice Frankfurter in Trop
v. Dulles [356 US 86 (1958)], which was quoted with approval by the
Supreme Court in Asif Hameed and Ors. v. State of Jammu and
Kashmir and Ors. [1989 Supp (2) SCC 362]:

“Jt is not easy to stand aloof and allow want of wisdom to
prevail, to disregard one's own strongly held view of what
is wise in the conduct of affairs. But it is not the business
of this Court to pronounce policy. It must observe a
Jastidious regard for limitations on its own power, and
this precludes the Court's giving effect to its own notions
of what is wise or politic. That self-restraint is of the
essence in the observance of the judicial oath, for the
Constitution has not authorized the judges to sit in
Judgment on the wisdom of what Congress and the
Executive Branch do.” -~

24, Fqually, in the Connecucut Bn‘th Control Case [Griswold v.

Connecticut 381 US 470 (1965)] the US Supreme Court held:
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“...we do not sit [in rendering this decision] as a super
legislature to determine the wisdom, need and propriety
of laws that touch economic problems, business affairs or
social conditions... '

.. ajurist is not to innovate at pleasure. He is not a
knight-errant, roaming at will in pursuit of his own ideal
of beauty or of goodness. He is to draw his inspiration
Jfrom consecrated principles.”

Justice Harman in the case of Clean Air Foundation lItd. v.
Government of KHSAR [Hong Kong] [(2007) HKCFI 757] notes:

“It has long been accepted that policy is a matter for
policy makers and that to interfere with the lawful
discretion given to policy makers would amount to an
abuse of the superwsory Jurisdiction vested in the
Courts.”

What is significant is if the separation of powers entrusts to Parliament
and the Executive the exclusive jurisdiction to decide as to what would
be the best policy, which would be necessary in public interest. then,
the principle of separation of powers itself would stand violated if the
Judiciary interferes with issues of policy and substitutes what it
believes would be a better policy.

That policy is exclusively a matter for the legislaniré and the executive,
and should not be interfered with by the judiciary, unless it violates
fundamental rights or any other provision of the Constitution is well
settled by the following judgments:

(2) Narmada Bachao Andolan v. Union of India [(2000) 10 S_CC
664]: ' .

“229, It is now well settled that the courts, in the exercise’ o
of their _;urzsdzctzon will not transgress into the fi eld of
policy decision. Whether to have an ugfras_truc_tural
project or not and what is the type of project 1o b'e'
undertaken and how it has.to'bé executed,— are part of
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policy-making process and the courts are ill-equipped to
adjudicate on a policy decision so undertaken. The court,

ne doubt, has a duty to see that in the undertaking of a ‘

decision, no law is violated and people’s fundamental
rights are not transgressed upon except to the extent
permissible under the Constitution. ......."

(b) Rajeev Suriv. DDA {2021 SCC Online SC 7] held:

“192. The Government may examine advantages or
disadvantages of a policy at its own end, it may or may
not achieve the desired objective. The Government is

entitled to commit errors or achieve successes in policy

matters as long as constitutional principles are not

violated in the process. It is not the Court's concern to -

enquire into the priorities of an elected Government.

Judicial review is never meant to venture into the mind of
the Government and thereby examine validity of a.
decision. In Shimnit Utsch India, this Court, in para 32,
observed thus

“52. ... The courts have repeatedly held that
the government policy can be changed with
changing circumstances and only on the
ground of change, such policy will not be
vitiated, The Government has a discretion to
adopt a different policy or alter or change its
policy calculated to serve public interest and
make it more effective. Choice in the balancing
of the pros and cons relevant to the change in
policy lies with the authdrily But like any
discretion exercisable by the Government or
public authority, change-in policy must be in
conformity . with 'Wedhesbury [Associated
Provincial Picture Houses Ltd. v. Wednesbury
- Corpn., [1948] 1 KB 223 ] reasonableness
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and free from arbitrariness, irrationality, bias
and malice.”

28. The most elaborate discussion on the relationship between the three
organs of the State is found in the three-judge judgement in Dr.
Ashwani Kumar v. Union of India [2020 (13) SCC 585] wherein it
was held that:

- “13. [......] Neither does the Constitution permit the courts
' to direct, -advise or sermonise others in the spheres
reserved for them by the Constitution, provided the
legislature or the executive do not transgress their
constitutional limits or statutory conditions. Referring to
the phrase "all power is of an encroaching nature”, which
the judiciary checks while exercising the power of judicial
review, it has been observed [ ...... ] that the judiciary must
be on guard against encroaching beyond its bounds since
the only restraint upon it is the self-imposed discipline of
self-restraint. [......]”

29. The independence of the judiciary cannot be affected by the duration
of the tenure of the chairperson/member of a statutory tribunal being
fixed as 4 years, with the option of re-appointment, or 5 years. The
question of the independence of the chairperson/member and/or the
tribunal itself could arise only if the conditions of appointment of the
chairperson or member would permit the Government to influence or
control his/her will. To quote from “Guidance for Promoting Judicial
Independence and Impartiality” issued in January 2002 by the Office
of Democracy and Govemance, US Agency for International
Development, which states: -

“Three arguments are generally advanced against
increasing the length of tenure of judges: (1) shorter terms -
are necessary fo weed out judges who are_sub-stdndafd;

(2) shorter terms are necessary to ensure that the jz;dici&;y- R
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reflecis the will of the people; and (3} long or life terms

profect judges whe are ‘in someone’s pocket’.”
A copy of the article titled “Guidance for Promoting Judicial
Independence anc Impartiality” 1ssued in January 2002 by the Office
of Democracy and Governance, US Agency for International
Development is annexed herewith and marked as Annexure-A.

30. What i3 wmost relevant is that any re-appointment of a
Chairpersor/member will take place only on the basis of a
recommendation by the Search-cum-Selection Committees, in which
the judiciary has a dominant voice. Hence, the claim of the
independence of the judiciary being adversely affected by a fixed
tenure of 4 years, but not by a fixed tenure of 5 years, has no substance:
or merit.

3i. This would equally apply to the fixation of 50 years as the minimum -
age for appointment as chairperson or member of a statutory tribunal.
The directive in MBA-IIT that advocates with 10 years of standing
wouid be eligible for appointment was based on the fact that the

High Courts. Ye., this rule of 19 vears has not resulted in a single
appointment having taken place, till date, to any High Court, of a
iswyer with only 10 years of professional standing. On the other hand,
this Hor’ble Court, in Lok Prahari v. Union of India and Ors.
ndgeneni dated 20.04.2021 in WP (C) No. 1236/2019 at para. 22,
reported in 2021 SCC Online SC 333), has observed that it is only
lawyers falling in the age band of 45 to 55 years who are held to be
eligible for satisfactorily discharging the functions of a judge of a High
Court. It should be noted that the dissent by Justice Hemant Gupta
specifically upholds 50 years. He also points out that the Companies
Act, 2013 requires a minimum of 50 years for appointment of a member
or Chairperson to the National Company Law Tribunal. It is submitted
therefore that 50 years would be wholly within the competence of
Darliament as a declaration of policy by the elected representatives of

J=\_ the people.
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32. Itshould also be remembered that to limit the experience to 10 years in
the case of a professional like a lawyer without extending the same
benefit to other professionals who are eligible to be appointed as
members of the Tribunals like chartered accountants,
environmentalists, and other technical experts such as those having
professional experience in economics, business, commerce, finance,
management,  industry, public affairs, administration,
telecommunications, investment, financial sectors including securities
market or pension funds or commodity derivates or insurance,
commercial matters in regard to railways, etc. would be ex facie
discriminatory and would be liable to be struck down.

33. In this background it is submitted that neither the Executive nor
Parliament can be deprived of their right to make laws declaring policy,
as otherwise the constitutional requirement of separation of powers will
stand violated by the judicial pronouncements. This is the very reason
why the Parliament has no choice other than to assert its Constitutional
right under the rule of law as otherwise even the dividing line between
governance and judicial adjudication or decision-making would stand
obliterated. This is the distressing position in which the Parliament
would be driven to yield the Constitutional right to make laws for the
country through deciding upon the policy, based on the will of the 534
elected representatives of the people which, in fact, reflects the will of |
the people.

34. The other two challenges pertain to the decision of this Hon’ble Court
that only one recommendation against each vacant post will be made
by the SCSC for acceptance by the Government. It is found in a few
cases that there have been reports of corruption by the recommended
persons and, in one case, the name of the counsel who was a conduit
was also mentioned. The Government asserts that it has the right to
reject a recommendation on valid grounds. The very fact that the
waitlist is also being sent which according to the court is to be used
only when the main list is exhausted would show that it would be
prudent to have a panel of two names to prevent delay in appointments: -.
Surely, since both the names are found suitable by the SCSC, even if

Rajendra Kumar
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Govermment were 10 exercise a choice between the two, that amount of
faith and trust between the three great wings of the State has to exist.

35. The Appointments Commitice of Cabinet (“ACC”), which takes a
decision on the recommendations made by the SCSC, is headed by the
Prime Minister of the country. The Government functions through 53
Ministries, each one dealing with matters of great importance to the
country. In matters of significance, the ACC would also have to be
consulted to prioritise the multitude of issues important to the State,
and thus the need not to have an inflexible 3 months. Even with
pressing internal and external affairs of great importance coming in the
way, 3 months may not be sufficient in some cases. The word
‘preferably” used in Section 3(7) is a choice of Parliament and for the
Court to object to it would not be conducive to good governance.

36. This Hon’ble Court in MBA-1V has held that the decision in regard to
these four issues do not fall under Article 142 but would fall under
Article 141 which is a declaration of law which is binding in nature. It
is submitted that these findings of the Court really relate to factual
issues as to whether 4 years is not an acceptable tenure affecting the
independence of the judiciary, but five years will uphold the
independence of the judiciary. Equally, whether ten years should be the
experience for advocates alone and leaving the existing tenure to
operate for the cther categories mentioned earlier, so too the word
‘preferably’, or whether the panel of names recommended by the SCSC
should consist of 1 or 2 names.

37. Article 141 states “The law declared by the Supreme Court shall be
binding on all courts within the territory of India.” 1t has been held that
it is only the ratio decidendi that would be binding and that too only on
the courts. '

38 1In fact, in the case of Vishaka v. State of Rajasthan [1997 (6) SCC
241, para 16] the judgment itself states that the guidelines laid down
will be law under Article 141, However, in Ashwani Kubzar v. Union
of India [2020 (13) SCC 585, para.29], it has been held that even if a

\ subsequent law violates the guidelines laid down in Vishaka the
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subsequent legislation cannot be held to be in violation of Article 141
of the Constitution.

The real problem arises because starting with S. P. Sampath Kumar v,
Union of India and Ors. [(1987) | SCC 124}, Union of India v. R.
Gandhi, President, Madras Bar Association (hereinafter referred to as
“MBA-I™) [(2010) 11 SCC 1], Madras Bar Associatiorn v. Union of
India and Anr. (hereinafter referred to as “MBA-IT”) [(2015) 8 SCC
5831, Rojer Mathew v. South Indian Bank Limited and Ors. [(2020)
6 SCC 1], MBA-III, and MBA-IV, uniformly the Court has issued
directions, which it describes as being mandatory in nature, in regard
to all the four issues which have been set out earlier. In the clear teeth
of the series of judgments which say that it is not open to the judiciary
to compel Parliament to pass a law in accordance with the directions
relating to policy, whether described as mandatory or not.

These directions can only be treated as recommendatory in nature. Not
implementing these directions cannot be said to be in violation of the
judgments of the Court. This is on the basis that the Courts cannot
direct the legislature to make a law in a particular manner [See
Supreme Couri cmpioyees rf'egure v Untivit of inuie 1989 (3) 5CC
187). In Dr. Ashwani Kunmar v. Union of India and Anr. 2020 (13)
SCC 585, this Hon’ble Court referred to its earlier decisions in Kalpana
Mehta v. Union of India 2018 (7) SCC 1 and in §C Chandra v. State

of Jharkhand 2007 (8) SCC 279 and held: "

Thus, while exercising the interpretative power, the courts
can draw strength from the spirit and propelling elements
underlying the Constitution to realise the constitutional
values but must remain alive to the concept of judicial
restraint which requires the Judges to decide cases within
defined limits of power. Thus, the courts would not accept
submissions and pass orders purely on a matter of policy
or formulate judicial legislation which is for the executive
or elected representatives of the people to enact. Reference
was made to some judgments of this Court in the following -
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words : (Kalpana Mehta case [Kalpana Mehta v. Union of
India, (2018) 7 SCC 1], SCC pp. 47-48, para 43)
“43. InS.C. Chandra v. State of
Jharkhand [S.C. Chandra v. State of
Jharkhand, (2007) 8§ SCC 279 : (2007) 2 SCC
(L&S) 897 : 2 SCEC 943], it has been ruled that
the judiciary should exercise restraint and
ordinarily should not encroach into the
legisiative domain. In this regard, a reference to
a three-Judge Bench decision in Suresh
Seth v. Municipal ~ Corpn.,  Indore [Suresh
Seth v. Municipal Corpn., Indore, (2005) 13
SCC 287] is quite instructive. In the said case, a
prayer was made before this Court to issue
directions for appropriate amendment in the
- MP. Municipal - Corporation Act, 1956.
Repelling the submission, the Court held that it
is purely a matter of policy which is for the
elected representatives of the people to decide
Wl i wirecd i cdii ve wastied by the Couwd i
' this regard. The Court further observed that this
Court cannot issue directions to the legislature
to make any particular kind of enactment.

41. It has been held in Supreme Court Employees Welfare v. Union of
India [1989 (4) SCC 187, at paragraph 51} that this principle will
equally apply to subordinate legislation. Therefore, not following thése
directions to make a law in a particular manner would be solely w1th1n
the competence and jurisdiction of Parliament.

42. The four aspects which is really the controversy involved inthe 'p_'resent
case has been held to violate the basic structure, independence of the
judiciary by Justice Ravindra Bhat in MBA-—IV in pardgraph 9 in the
following words:- :
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“In L. Chandra Kumar v Union of India [1997 (3) SCC
261} this cowrt invalidated Section 28 of the
Administrative Tribunals Act on the ground that it
excluded jurisdiction under Articles 226 and 227, and was
thus in conflict with the basic structure of the constitution,
as judicial review was part of the basic structure:

In Ismail Faruqui v Union of India [1994 (6) SCC 360]
provisions of a Central enactment [the Acquisition of
Certain Area at Ayodhya Act, 1993] [Section 4 (3)] which
abated all pending legal proceedings was held to be
unconstitutional because: it amounted to “an extinction of
the judicial remedy for resolution of the dispute amounting
to negation of rule of law. Sub-section (3) of Section 4 of
the Act is, therefore, unconstitutional and invalid.” It is
therefore, too late in the day to contend that infringement
by a statute, of the concept of independence of the judiciary
- a basic or essential feature of the constitution, which is
manifested in its diverse provisions, cannot be attacked, as
itis et evidest in ¢ specific Article of the Constitution.”

Justice Nageswara Rao on the other hand holds, in MBA-IV (at

paragraph 22 at Pg.27-28), that the rule of law, judicial review and

separalion of powers form parts of the basic structure of the

Constitution and that violation of separation of powers would result in

infringement of Article 14 of the Constitution, and that a legislation can -
be declared as unconstitutional if it is in violation of the principle of
separation of powers, which stands violated by the provisions of the

2021 Ordinance in relation to the four aspects mentioned earlier.

It is submitted that the principle of basic structure in the Constitution
can be used to sfrike down a constitutional amendment. It has been held
in a series of cases including by two Constitutional Bench decisions
and by a 7 judges bench of this Hon’ble Court that basic structure in
the Constitution can only be used to test the validity of a Constitutional
amendment but has no relevance when it comes to validity of a statue.-
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This has been held by a constitution bench judgment in Kuldip Nayar
v. Union of India [2006 (7) SCC 1} which in paragraphs 106 and 107
holds that: '

“106. The doctrine of "basic feature” in the context of our
Constitution, thus, does not apply to ordinary legislation
which has only a dual criteria to meet, namely:

(i) it should relate fo a matter within its competence,

) (i} it should not be void under Article 13 as being an
unreasonable restriction on a _fundamental right or
as being repugnant to an express constitutional
prohibition. .

Reference can also be made in this respect to Public
Services Tribunal Bar Assn. v. State of UP. [(2003) 4 SCC
104 : 2003 SCC (L&S) 400] and State of A.P. v. McDowell
& Co. [(1996) 3 SCC 709]

107. The basic structure theory imposes limitation on the
power of Parliament io amend the Constitution. An
amepdment tn the Constitution under Article 368 could be
chalienged on the ground of violation of the basic structure
of the Constitution. An ordinary legislation cannot be so
challenged. The challenge to a law made, within its
legislative compelence, by Parliament on the ground of
violation of the basic structure of the Constitution is thus
not available to the petitioners.” o

45. In Indira Nehru Gandhi v. Raj Narain {1975 Supp SCC 1], a
constitution bench held that: |

“136. The theory of basic structures or basic features is an
exercise in imponderables. Basic structures or basic
Jeatures are indefinable. The legislative entries are the =~ -
fields of legislation. The pith and substance doctrine has - -
been applied in order to find out legislative competency,

and eliminate encroachment on legislative entries. If the
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theory of basic structures or basic features will be applied
to legislative measures it will denude Parliament and State
Legislatures of the power of legislation and deprive them
of laying down legislative policies. This will be
encroachment on the separation of powers.”

46. Equally, the 7 judges in the State of Karnataka v. Union of India [1977
(4) SCC 608] also affirmed the same principle. It is therefore
established beyond doubt that the principle of independence of the
judiciary, which forms part of the basic structure, cannot be used to
strike down a legislation.

47. The judgement in MBA-IV holds that once a mandamus is issued by
the Court, it is bound to be obeyed by the Executive and the Legislature.
This is not so. The judgement of the Supreme Court in Virender Singh
Hooda v. State of Haryana [2004 (12) SCC 588] holds that

“67. [......] A mandamus issued can be nullified by the
legislature so long as the law enacted by it does not
contravene constitutional provisions and usurp the
Judicial power and only removes the dasis of ine tssue of
the mandamus.”

48. In the present case one tries to find out what is the foundation, or the
basis of the directions issued, in regard to the four aspects mentioned
earlier. It has already been stated that these directives to mould the
legislation so as to implement the directives of the Court in regard to
these four aspects is tantamount to directing Parliament to legislate in
a particular manner. It has therefore been stated earlier that these
directions are ex facie beyond the competence of the Supreme Court
and, to give it validity, one could only treat it as recommendations and
not binding directives.

49. The next question would be how does Parliament remove the basis
where none exists. The Court merely holds that, in its view,
independence of the judiciary would require 5 years and not 4 years as
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eligible for appointment though that would not be the yardstick for the
numerous other classes of professionals mentioned otherwise resulting
in discrimination, or that a minimum age criteria of 50 years is invalid
or a panel of 2 names will not be permitted, and the 3 months’ time
limit for making appointments after receiving the recommendations of
the SCSC is inflexible. What is the basis or foundation other than the
fact that the Court is enfering into the impermissible area of judicial
legislation or directing laws to be made in a particular manner.

It is only in the case of the ten years’ minimum experience for
advocates that the basis was provided by pointing out to the provision
in the Constitution. But as pointed out, no single appointment has been
made to the High Court of an advocate with 10 years’ practice and on
the other hand, the judgment of this Hon’ble Court in Lok Prahari v.
Union of India and Ors. (Judgement dated 20.04.2021 in WP (C) No.
123672019 at para. 22, reported in 2021 SCC Online SC 333) has held
that 45 to 55 years shouid be the age profile for elevation to the bench.
Juxiaposing the judgment in MBA-III of 10 years’ experience against
the age of 45 to 55 years in the Lok Prahari (supra) judgment, to select
the average of SO vears would be the justification for overriding the
judgment of this Court The second justification is that ex facie
permitting ten years’ experience for advocates but not for the other
classes/categories of professionals for being eligible to be appointed
would violate Article 14 resuiting in ten years’ experience for
advocates being ex fucie discriminatory for violating Article 14 and
therefore being struck down by the Courts. If 10 years’ experience for
an advocate had been declared as the eligibility condition, when it was
certain to be struck down, and hence the Reforms Act provided for a
uniform age applicable to all the classes/categories of professionals, no
question of violating the judgment in MBA-III would arise. It should
also be noted thai Justice Hemant Gupta had upheld 50 years and relied
upon the requirement of a minimum age of 50 years for appointment to
the NCLT.

In all the cases of validating laws there was some basis to be removed,
as elaborated hereunder: : S
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a. In Hari Singh and Ors. v. Military Estate Officer and Anr. [1972
(2) SCC 239], the Public Premises (Eviction of Unauthorised
Occupants) Act, 1958 gave two procedures to achieve eviction of

~ unauthorized occupation, and when this was struck down as
unconstitutional, the validating act removed one alternate
procédure so that the basis did not exist.

b. In Misrilal Jain v. State of Orissa and Anr. [1977 (3) SCC 212,
the absence of sanction of the President was responsible for the
striking down of the Inland Waterways Act as the Bill was moved
without the prévious sanction of the President of India. Thereafter,
the Orissa Legislature obtained the previous sanction of the
President and moved the Bill. There was a basis to be removed.

52. Any number of judgments could be cited on this point. However, to
prevent prolixity a note on decisions on validating legislations is
annexed herewith and marked as Annexure-B hereto.

53. It would be noticed that in the present case, however much the
Executive and Parliament sought to find a basis for the directions with
regard to these four aspects, which have to be removed for overriding
the judgment, one could not find such a basis. These were concepts
which the Court believed would relate to independence of the judges
and hence issued directions in that regard. But there was nothing which
formed the basis of these directions other than the concept of
independence of the judiciary. Would this mean that Parliament had no
means of nullifying these directives since independence by itself is a
concept which could not be removed by legislation and hence,
substituting its policy in regard to these four matters was the only
course open to Parliament by invoking the ‘notwithstanding...” clause.
It is submitted that declaring policy in regard to these four issues was
wholly within the competence and jurisdiction of Parliament.

54. The Court has held that violation of separation of powers will violate
Article 14 of the Constitution relying upon State of Tamil Nadu v.
State of Kerala and Anr. [2014 (12) SCC 696]. This Counter Affidavit
has elaborately dealt with the position that the decisions relating to
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these four issues emanated from the Court as directives to make laws
in the manner so directed which, as already pointed out, is beyond the

‘competence of the Courts. The Legislature on the other hand has, by

law, set out these four aspects which individually relate to the ‘policy of
the State. It is this declaration of policy in regard to these four matters
that the Court has interfered with, which a catena of statements by
jurists and by this Court, has ciearly held is beyond the competence of
the courts. As already pointed out, it is therefore the Court which has
gone against the principle of separation of powers by interfering with
these policies laid down by the State. Bowever, there is no violation of
Article 14 because no reasoning whatsoever has been given for this
significant statement of constitutional Jaw as set out in the judgment in
State of Tamil Nadu v. State of Kerala and Anr. (supra). This
statement on Article 14 can only be treated as obiter dicta.

The Parliamentary law overrides the findings in relation to these four
issues through the non obstante provisions which substitutes the policy
decisions of Parliament on each one of these four issues. A list of
validating judgments are annexed (See Annexare-B) where in each
case there was some basis which had to be removed. For example,
absence of sanctior, or when twe procedures would result in violation
of Article 14, or when the height of the building exceeded the limit
fixed and so on. In all these cases, there was a basis which could be

removed. For example, by obtaining the sanction of the President, by .

removing one among the two procedures, or Increasing the height to an
extent which would be far more than the height of the building to be
demolished, and so on. Here, there is no such basis which could be
removed because it is only the mental process and perception of the
judges which direct a law to be made with 5 years and not 4 years, or
ten years’ experience for an advocate, even though the other classes of
professionals would bave o have 25 years’ experience, or the judges
direction of a panel of one name as against 2 or the mandate that the
law should require the appointments to be made within 3 months of the
recommendation. In all these cases, there is nothing to be removed as
a basis to render the provision valid.
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56. 1If for any reason independence of the judiciary is treated as the basis,
one could not phrase a provision by declaring that independence is
removed which would ex facie sound antithetical. What is more,
independence of the judiciary is not a ground which can be used for
testing statutes. A series of Constitution Bench judgements and one of
7 judges have held that the basic structure theory can be used only for
the purpose of testing constitutional amendments and cannot be used
for invalidating statutes, including laws made by Parliament.

i
-

Even assuming that independence would be a ground, which has to be
neutralized, it can 6nly be through substantive provisions which would
clearly declare independence of the members and chairperson of the
Tribunals. The Reforms Act provides for a Search-cum-Selection-

~ Committee (“SCSC”) with the dominance of the judiciary which would
make recommendations for appointments of the members and the

~ Chairperson and also make recommendations for reappointment on a

~ preferential basis of a member or Chairperson who has completed 4
vears. Additionally, based on the suggestions made by the bench which
decided MBA-III and MBA-IV, the salary of the Chairperson is now
Ks.2,50,000/- equivalent to that of the Cabinet Secretéry and for a
member; is Rs.2,25,000/-, equal to that of a Secretary to Government
of India. All aliowances payable to these bureaucrats is payable to the
members and Chairperson. The reimbursable HRA is fixed at a ceiling
limit of Rs.1,50,000/- for the Chairperson and Rs. 1,25,000/- for the
members. With all these safeguards being included based on the
directions of the Courts, the independence is wholly protected.
Nevertheless, to still claim that because of these 4 issues the
independence stands compromised is wholly unacceptable to
Parliament and the policy enunciated by Parliament.

58. Parliament has extended itself to accommodate the various views
expressed by the Court in MBA-IIT and MBA-IV as set out above. The
legislation on the four issues is the declaration on policy which

‘Parliament, expressing the will of the people on matters of policy, has
to protect.
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59. The ground raised that the deletion of Section 184 and 185 can be done
only through a finance act is not based on any authority.

60. In view of the above, the present Writ Petition ought to be dismissed.

-
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ABOUTTHE TECHNICAL PUBLICATION SERIES

The USAID Office of Democracy and Governance Technical Publication Series was launched in March
1998, The series includes publications intenided principally for USAID personnel; however, all persons
interested in the sector may benefit from the series. Authors of individual publications may be USAID
officials and/or other individuals from the public and private sector. The Office of Democracy and Governance
reserves the right to review and edit all publications for content and format and all are-subject to a broad
USAID review process. The series is intended in part to indicate best practices, [essons learned, and guidelines
for practitioner consideration. The series also includes publications that are intended to stimulate debate and
discussion,

A list of other relevant publicationy and vrdering information are included at the back of this docwment.

ABCUT THIS PUBLICATION

Judicial independence lies at the heart of a well-functioning judiciary and is the cornerstone of a democratic,
market-based society based on the rule of law. In examining it, this study sceks to meet three objectives: (1)
to test the validity of our current programmatic appreaches to judicial independence; (2) to bring tegether
experts in-the field to address the most intransigent problems invelved in promeoting judicial independence;
and (3} to produce a document that would heip to guide our field officers,

Comments regarding this publication and inquiries regarding judicial independence and impartiality should
be directed 1o - :

Michael Miklaucic, Acting Team Leader
Rule of Law Teanr

Tel: (202) 712-1982

Fax: (202) 216-3231
mmiklavcic(@usaid. gov

Office of Demeocracy and Governance

Bureau for Democracey, Conflict. and Humanitarian Assistance
U.S. Agency for International Development

Washington, DC 20523-3100

More information, including electronic versions of the DG Office’s Technical Publication Series, is available
from the DG Office’s Intranet site at hitp://inside.usaid.gov/G/DG/ and USAID’s democracy Internet site at
http:/fwww.usaid.gov/democracy/

ABOUT THE OFFICE

The Office of Democracy and Governance is the U.S. Agency for International Development’s focal point
for democracy and governance programming. The DG Office’s role is to provide USAID and other
development practitioners with the technical and intellectual expertise needed to support democratic
development. It provides this expertise in the following areas:

*  Rule of Law
+  Elections and Political Processes
»  Civil Society
»  Governance
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USAID PREFACE

USAID has been involved in its recent generation of rule of law programs for over 13 years. In many,
promoting judicial independence is an explicit objective. Where it is not already an explicit objective, it
almost inevitably will become one at some point. Judicial independence lies at the heart of a well-
functioning judiciary and is the comerstone of a democratic, market-based society based on the rule of
law.

We had three primary objectives at the outset of the study that led to this guide. First, we wanted to test
the validity of our current programmatic approaches to judicial independence. Were they working?
Should some be emphasized over otliers? Second, we wanted to bring together experts in the field to
address the most intransigent problems involved in promoting judicial independence. In my own
experience, | found it relatively straightforward to shape programs that could incrementally improve the
independence of the judiciary, but very difficult to overcome opposition to those reforms-—opposition
that with one deft and politically astute meve could tear down years of progress. In many cases, it was
even difficult to identify the exact sources of the opposttion. From this process and the collective wisdom
brought together through it, we hoped to improve our programming in this area,

The third objective, and of equal importance 1o vs, was to produce a document that would help to guide
our field officers. The reality for USAID and most other donors is that our field staff are expected to
cover a variety of technical areas. Those involved in rule of Jaw are unlikely to have expertise on all
facets of the subject. The guide, therefore, was intended to be useful to field officers with varying levels
of expertise, to provide basic education as well as new insights to those with more experience.

[ think we succeeded on all three fronts. The information we got back confirmed that our programmatic
arproaches were generally valid. Although no dramatically new approaches emerged, some surprises
surfaced in the contributions of our in-country experts, and some programmatic approaches not
previously considered to be addressing the problem of judicial independence have now been added to the
repertoire, We did not find any magic way to approach opposition to reform, but we focused increased
attention on that issue and refined our thinking. Most importantly, we believe the study has resulted in a
useful guide to developing judicial independence programs in an organized and conscientiously thorough
fashion. :

An added bonus was the relationships built through the process. This was a joint eftort of IFES and
USAID, with many other contributors pasticipating. I would like to thank IFES, and especially Sandy
Coliver, for devising the collaborative process that was in itself a rich and rewarding experience and for
the effort dedicated to this project. I would also like to thank all of the many contributors. We will
continue 10 count on them to help us improve not only judicial independence projects, but all of our
programming in rule of law.

HadH Leoan

Gail Lecce. Acting Deputy Director

Office of Democracy and Governance

Bureau for Democracy, Conflict, and Humanitarian Assistance
(LS. Ageney lor International Development



L

GUIDANCE FOR PROMOTING JUDICIAL
- INDEPENDENCE AND IMPARTIALITY

CONTENTS
EXECUTIVE SUMMARY oiieiririiernssimetrsseesesssesrssssssimssistassssssss s sasassanssessesasabesssssssarassoves sssssvas sssnssnass |
L INTRODUCTION ..coverieeeiesemtemse s ssessssaasesssssnsssnsstsossssiassorsmsns besbesstababe it sarssssarasssesssssnssassans sasesnses 5
Al Purpose and Scope of the GUIUR ... 3
B. The Importance of udicial Independence and Impartiality ..o 3
C. IVIEEROUOIOZY 1ovvererrcrierrt et et s 0
D. Organization of the GUIGE ... s 1
I1. KEY PROCESSES AND INSTITUTIONAL ARRANGEMENTS w..virririnisiniinnsnssnssnsseananns 9
A. Butlding Support for RefOrms ... e 9
B. Confronting Interference through the Institutional Structure ..., oo e 11
C. Developing Judicial Capacity and Attitudes ..o S 27
D. Increasing TranSParenCy ... e 33
E. Promoting Societal Respect for the Role of an Impartial Judiciary ... 36
F. The Tension between Independence and Accountability ... 39
G. WHETE 10 STAMT. .ot i et vt 40

1. REGIONAL AND COUNTRY STUDTES Lt v emresesesm e sessesieessssni e srsmrmsarases =3

A Judicial Independence in Common Law AfFICE i, s 43
5. Emerging Lessons from Reform Etforts in Eastern Europe 'md Eurasia...ccvnieinnns 53
C. Judicial Independence In France ..o 72
D. Judicial Independence in Ty oo 83
E. Efforts to-Enhance Judictal Independence in Latin America ... 100
F. Judicial Independence in the United STAEs .o 133
IV.  MAJORTHEMES ...ccoooivemmeienrrirersens bR R AT bR bbb R R 149
A. Tudicial Independence and Judicial Accountability ... 149
B. The Role of Court Administration in 9t|en"themm, Judicial
Independence and Tmpartiality ... e 158
C. The Role of Civil Society in Strengthening Judlcml
Independence and Impartiality . 166
D. The Conlext for Judicial Independence Programs ..., 176

APPENDIX A: Judicial Independence Standards and Pii;ic:i[)lcs

APPENDIX B: Web Resources



EXECUTIVE SUMMARY

Achteving judicial independence in order to ensure impartiality in judicial decisions is a complex
undertaking. There are various ways in which countries, with and without donor support, have sought to
attain this goal. Much depends upon indigenous customs, expectations, and institutional arrangements.
This guide is intended to promote an understanding of the issues and to assist USAID and other donors
design and implement effective programs.

The guide is based primarily on input from experts in 26 countries. The conclusions drawn from the
papers submitted by these experts were vetted in a series of roundtables, with the final results forming the
core of the guide. The guide is divided into three main parts. Following the introductory section, Section
Il describes the key processes and institutional arrangements affecting judicial independence. Section 111
is comprised of regional and country studies that expand npon important differences in culture, history,
and legal systems that affect judicial independence. Section 1V develops specific themes.

Sub-section A of Scction | recognizes the need to build support for reforms. Opposition lo these reforms
is often high, since so much is'at stake. Many stand to lose. Often, the actors within the system {ear the
impact that reforms will have on them. At times, the vision for what the reforms should achieve, and how,
15 tot widely understood or shared. At the same times, donors are often under pressure to show tangible
results quickly. in order to sustain the reform process over time, it is essential for donors and their local
counterparts tc take the time to build support for reforms from the outset. The time and effort needed to
do this are generally substantial, and almost always greatly underestimated.

A broad-based coalition that mcludes allies from both inside and outside the judiciary is essential. NGOs
can play a special role as the voice of the people. Judges are natural allies whose ownership and
commitraent will be necessary 1o effective implementation of reforms. Conversely, if the judiciary is noi
brought into the process, or judges are made to feel attacked by reform campaigns, thev can become
effective opponents. An successful strategy will also build support within the political structure through
alliances, as well as put pressure on it. Media support may be difficult to attract if owners have contrary
vested interests, but enlisting some media champions of the reforms is important. Publicizing favorable
volls can also help the canse. Overall, reform campaigns must be both sirategic and sustained, which in
many cases may require the identification of a civil society organization with an expert staff dedicated
virtuallv full-time to the efforts.

Sub-section B describes the key points in the organization and structure of a judiciary that can make it
vulnerable to interference and the strategies for reducing that vulnerability. There are historic differences
between common law and civil law systems that have had an impact on the ways arrangements to ensure
Judicial independence have developed in each that need to be understood. In the past several decades.
however, there has been convergence on many of the basic institutional elements supporting judicial
indépendence.

The predominance of honest and qualified judges is essential. The method by which judges are selected
~and appointed is, therefore, often a key subject for reform. Civil code countries have commonly used
Judicial councils to ensure less executive branch, political party, or elite domination of judicial
‘appointments. There is often a great deal of focus on trying to get the composition of the council right to

achieve this goal. The consensus of our experts was that the transparency of the selection process the
~council uses is more important than its composition. Public vetting of candidates can be kev. Nevertheless
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there are ways the composition of the council can be enhanced. Participation of the public, through
lawyers and law professors, can help reduce executive, partisan. or supreme court control. Inclusion of
lower level judges can reduce excessive influence by the judicial leadership. Allowing each group to
choose its own representative can enhance autonomy.

Civil law countries often use a merit-based selection process, including an exam, to select lower court
judges. Adoption of this system can be an important step forward when compared to tradinional political
or personal processes, although there is little agreement on how to test for qualities relevant to being a
fzir and impartial judge. Improved selection processes must be reinforced by security of tenure.
Appropriate promotion and disciplinary processes that are transparent, as objective as possibie, and
adhered to in practice are Lhe primary mechanisims through which security of teiuve is protected. The
length of a judge’s term is closely related to security of tenure. As judges near the end of their term in
office, they are more vulnerable to outside influences. Whether a term is for life or a fixed period, it must
be Jong enough to reduce this vulnerability.

There are two basic models defining the relationship of the judiciary to the rest of the government: (1) a
 judiciary dependent on an executive department for its administrative and budgetary functions; and (2) a
judiciary that is a separate branch and manages its own administration and budget. Although there are
clear examples of independent judiciaries under the first model. the trend is to give judiciaries more
administrative control, to protect against executive branch domination. An adequate budget is generally
necessary to protect judicial independence, espeeially where the custom is otherwise to supplement the
judiciary’s budget with outside resources. Although the structure of the judiciary is important to its
independence, so is the structure affecting private fawyers. A bar that rigorously polices itself to prevent
“unéthical or illegal practices among, its members can make a strong contribution to a good legal system.

Subaaction O froneng an he onts that the individual judec plavs m promoting fedicinl independence,
Judges who lack sufficient commitment to an independent judiciary or who do not have adequate training
and skitls are more vulnerable to ouiside influences. Training programs zau, theiefore, be influential.
Training in ethics was particularly emphasized. There was also consensus among the contributors to the
auide that deficient law school training was one of the most serious obstacles to development of an
independent judiciary. The Tow status of the judiciary in many countries, reflected in low salaries and
poor working conditions. was perceived to make it difficult for judges 10 maintain the sense of’
professional dignity needed to withstand corruption and other outside pressures. Improving benefits and
conditions can iherefore be critical. Judges associations have been an effective method of enhancing the
professionalism of judges.

The importance of transparency 10 judicial independence is highlighted in nearly every approach outlined
in the guide. Sub-section D describes additional ways in which transparency ¢an be increased. The courts’
organization and procedures, if transparent. can make interference in court operations more difficult.
Good records management is essential, as is a mechanism to ensure that assignient of cases is party-
neutral. Publishing judicial decisions can help to deter rulings based on considerations other than law and
facts. Oral, adversarial, and public procesdings have incieased transparenzy in eriminal proceedings in
many countries. Court monitoring by NGOs. academics. and the media can expose and deter abuses.
Annual disclosure of judges’ assets and income can provide an impediment to bribery,

A society’s expectations of ils judiciary play 2 critical role in fostering independence, as discussed in Sub-
section F, Some courts have zained significant pubiic respect by their decisions on important
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constitutional issues against entrenched interests. Efficient court operations, including timely handling of
cases, is important, as is enforcement of judicial decisions. Significant judicial reforms should be
publicized to enhance the stature of courts.

Judiciaries in many countries in transition are struggling to break free from their historic domination by
elites, the military, political parties, or the executive. However, ne judiciary is completely free to act
according to its own lights; nor should it be. Ultimately, the judiciary, like any other institution of
democratic governance, has to be accountable to the public for both its decisions and its operations. Sub-
section F of Section 1 discusses the tension between independence and accountability.
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L. INTRODUCTION

Al Purpose and Scope of the Guide
This guide seeks to

* Promote understanding of the issues
surrounding judicial independence

+  Assist USAID and other donors, in
collaberatien with their local
counterparts, to design and implement
programs that effectively strengthen
judicial independence

There was a great deal of debate at the
beginning of the work leading to this guide as to
its appropriate scope. “Judicial independence™ 13
generally used to mean that both the institution
of the judiciary and individual judges are free
from interference by other institutions and
individuals. To Americans, the term often
connotes more particutarly our own arrangement
of separation of powers among the executive,
Judicial. and legislative branches—an
arrangement that differs in its specific atiributes
{rom the governance structures of many other
countries.

However, the structural arrangement is not an
end in itself, but a means o achieving other
objectives, primary among. them the tmpartial
decision-making of judges. Principle 2 of the
U.N. Basic Principles on the Independence of
the Judiciary defines judicial impartiality as
judges deciding matters before them “on the
basis of tacts and in accordance with the law,
without any restrictions, improper influences,
inducements, pressures, threats, or interferences,
direct or indirect. from any quarter or for any
reason.” Regardless of structural variations,
most governments share the goal of impartiality
for their judiciaries.

The focus of this guide is judicial independence
as a means toward achicving the goal of
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impartiat decision-making. We are not
advocating any specific model of governance
arrangement. However, we will be discussing
structural arrangements, since the structure
inevitably affects the ability of judges to be
impartial, although we have tried to avoid our
own cultural biases in doing so.

We could not cover every aspect of judicial
independence in this project, For example, the
guide does not focus on prosecutors, even
though they are part of the judiciary in many
countries. Nor does it address special issues
mvolving lay judges. However, many issues
raised here are equally applicable to them.
Although judicial impartiality entails an ability
to decide cases despite biases, we do not address
that subject specifically within this guide either.
To do justice to it would require a study of far
areater magnitude. Nor do we specifically
address enfercement issues.

B. The Importance of Judicial
Independence and Impartiality

Judicial independence is unportant for precisely
the reasons that the judiciary itself is important.

Interference can come from various sources:

The executive, the legislature, loca
governments :

Individual government officials or. -
legislators

Political parties
Politicat and economic elites .

The military, paramilitary, and
intelligence forces

Criminal networks

The judicial hierarchy itself
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If a judiciary cannot be relied upon to decide
cases impartially. according to the law, and not
bascd on external pressures and influences, its
roic is distorted and public confidence in
sovernment is undermined.

In democratic, market-based societies,
independent and impartial judiciarics contribute
10 the equitable and stable balance of power
within the government. They protect individual
richts and preserve the security of person and
property. They resolve commercial disputes ina
predictable and transparent fashibn that
encourages fair competition and economic
growth. They are key to countering public and
private corruption, reducing political
manipulation, and increasing public confidence
in the integrity of government.

Even in stable democracies. the influence of the
judiciary has increased enormously over the past
several decades. Legislation protecting social
and economic rights has expanded in many
countries, and with it the court’s role in
protecting those rights. The judiciary has
growing responsibility for resolving increasingly
cowmplex national and usiernational commercial
disputes. As crinunal aciivity has alsc become
more complex and international and a critical
problem for expanding vrban popuiations,
judges play a key role in protecting the security
of aibizens and nations.

Judiciartes in countries imaking the transition to
democratic governance and market economies
face an even greater burden. Many of these
judiciaries must change fairly dramatically from
being an extension of executive branch, elite, or
military domination of the country to their new
role as fair and independent institutions. At the
same time, the demands on and expectations of
these judiciaries are often high as views about
citizens’ rights, the role of the executive branch,
and market mechanisms are rapidly evelving.
The judiciary often finds itself a focal point as
political and economic forces struggle to define

the shape of the society. These judiciaries also
face the serious erime prablems that {requently
acconpany transitions, as well as enormous
tssues of corruption, both that carried over from
old regimes, as well as corruption newly minted
under changing conditions.

It would be unrealistic to think that the

Jjudiciaries can carry the full burden for

resolving these complex problems. At their best,
they have playved a leadership role. At the very
least, they need to complete their own evolutions
and begin the task of confronting the multitude
of problems before them.

C. Methodology

This guide has been based primartly on input
from in-country experts. We first developed a
questionnaire that focused on the programmatic
approsches USAID has used in the past to
promote judicial independence. The
questionnaire was sent to experts in 26
countries, USAID had implemented rule of law

_ programs in many of tiese countries. but not all.

The questionnaire did nnt ask whether the
USAID programs per se had been successful;
rather, it asked whether the approachces
described-—common among reform efforts—had
been or could be the right ones in each of these
countries. In answering the questions, alf of the
respondents elaborated on the particular
historical and cultural circumstances in their
cowntries that had affected judicial
independence.

Conciusions drawn trom the papers were vetted
in a series of roundtables. The first was held in
Guatemala city with judicial reform experts and
USAID officers from Centrat Ameérica and the
Daminican Republic. Three others followed in
Washington, DC. involving USAID., State
Department, and Department of Justice staft;
1.8, federal and state judges: contractors: non-
governmental organization (NGO)
representatives; experts who had responded to
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the questionnaires; and other experts/
practitioners, The conclusions from that process
form the core of this guide.

D. Organization of the Guide

The guide is divided into three main parts.
Section Il summarizes the key processes and
institutional arrangements that affect judicial
independence, in both positive and negative
ways. It captures the findings and conclusions
about reform efforts around the world from the
regional and country papers and the expert
vetting process.

Section I comprises six regional and country
studies. The judiciary and judicial independence
have develeped differently in distinet legal
systems (r.e., common law, civil law, shari’a,
communist, and customary law) and as a result
of culivral, economic, social, and political
variations. Section IH captures many of these
differences. The papers on Latin America,
Central and Eastern Europe, and anglophone
Adrica were written by experts with extensive
experience in those regions. Each paper
discusses the most important circumstances that
influence efforts to revamp judicial structure and
pirocedure in the region, and each highlights
information from the country papers. Papers on
France and ltaly shed Jight on changes adopted
in many of the countries in which we work and
which reflect Eurapean traditions and thus look
ter the continent for new approaches. The paper
on the United States expands our knowledge of

judicial development in our own country and,

together with the paper on anglophone Africa,
explams the commeon law tradition.

Section 1V is composed of four papers on
specific themes relevant to judicial
independence. Many of the basic concepts ol
these papers have been incorporated into Section
11, but the papers provide greater detail and
analysis,

3
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II.  KEY PROCESSES AND
INSTITUTIONAL
ARRANGEMENTS

As the different elements involved in judicial
independence surfaced and were debated during
the course of developing this guide, six different
categaries of approaches to strengthening
Judicial independence emerced. Section Il is
arganized accordingto those categories:

A. Building Support for Reforms

B. Confrenting Interference through
the Institutional Structure

C. Developing Judicial Capacity and
Attitudes

D. Increasing Transparency

M

Promoting Societal Respect for the
Role of an Impartial Judiciary

F. The Tension between Independence
and Accountability

(3. Where to Start

Sub-section A recognizes the need to build
support for reforms directed at increasing
judicial independence. All donor-supported
programs need to have focal ownership and
contribute to the will and capacity of local
organizations to sustain reforms. Judicial
independence is no exception. Sub-section A
underscores that point while detailing some
findings and strategies related specifically to
Jjudicial independence. Sub-section A is also
where strategies for countering opposition to
reforms are most explicitly addressed.

Sub-section B describes the kev points in the
organization and structure of a judiciary which
can make it vulnerable to interference, and it
also discusses strategies for reducing that
vulnerability.

. Ve

Sub-section C focuses on the role of the
individual judge in promoting judicial _
independence and underscores the point that, in
order for judges 1o apply the law impartially,
they must first know and understand the law
and, second, share an expectation that they will
act independently. Although there are legitimate
questions about the utility of substantive training
absent a broader reform effort, our in-country
respondents were emphatic that judges who are
not well versed in the law are particularly
vulnerable to outside pressures. Several specific
suggestions related 1o the capacity and attitudes
of judges emerged from the study.

The importance of transparency to judicial
independence is a theme throughout the guide.
Sub-section D underscores the critical nature of
this issue and provides specific suggestions for
increasing transparency, particularly in court
operations.

Sub-section E discusses the vital role thata
society’s expectations of its judiciary play in
fostering independence, and how to increase the
respect for the judiciary needed to generate high
expectations. The impact of two paiticular
issues—constitatienal review and compliance
by government agencies with court decisions—
is outlined in some detail. Sub-section E also
discusses why independence and effectiveness—
often assumed to be two entirely separate
issues—arc in fact closely linked.

Sub-section F touches briefly on the tension
between independence and accountability, a
subject which is elaborated upon much more
fully in papers included in Scetions 11 and 111

Finally, Sub-section G presents some ideas on
where to start, drawn from the study.

A, Building Support for Reforms

Oppaosition looms especially large to reforms
intended to strengthen judicial independence

Guidance for Promoting Judicial Independence and Impariiality
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and impartiality precisely because so much is at
stake. An impartial judiciary will reduce the
inltuence of government officials, legislators,
political parties, and other powerlul eliles who
are used to operating above or outside the law.
The judicial hierarchy itself may stand to lose,
particularly in many countries where higher
court judges have the ability to exert unduc and
arbitrary contrel over lower court judges.
Finally, those operating to advantage within the
current system (i.e., judges and courl personnel
at all levels who benefit from petty corruption or
who are too distrustful of new approaches, and
lawyers who know how to win cases playing by
the current rutes) are likely sources of
opposition to reforms. To further complicate the .
situatton, sometimes the sources of opposition
will be overt and obvious, but many times they
will not.

There is often a second factor at play. Donors at
times assume a shared vision and depth of
understanding of reforms that simply do not
exist or exist only within a small circle of local
reformers. Some individuals may oppose
reforms hecause they don’t fully understand the
cftects they will have. For example, reforms to
agsure due process in criminal prosecutions may
be opposed by those who fear increased crime.
Judges may oppose a more independent role for
prosecutors because they fear n diminution of
their own role.

Donors are often under pressure to show
tangible results quickly. Laws embodying
reforms can sometimes be passed quickly.
However, reforms can be overturned equally
quickly down the road. or they can stall in the
implementation stage, which is almost always
lengthy. difficult, uneven, costly, and plagued by
unanticipated consequences, as well as outright
opposition. When this happens, there is a
tendency for donors to become skeptical about
the process and the tack of political will to
support reforms, or for them to rely on ad hoc
strategies to build support.

in order to sustain the reform process. it is
important for donors and their local counterparts
consciously to include from the outset
components aimed at both educating allected
groups and the public and building support for
reforms. The time and effort needed to do this
are generally substantial, and they are almost
always greatly underestimated.

The following are some specific suggestions for
building such support and countering opposition
to reform:

¢ A compelling and shared vision of long-
term goals will emerge most easily from
participatory analysis of the problems.

» Coalition building is essential. The
coalition should include ailies from both
inside and outside the judiciary, such as
judges, politicians, executive branch
officials, and members of professional
associations, NGOs, advocacy groups,
universities or taw schools, business
groups, and the media.

s NGOs will usbaliy bave an essential
place in such a coalition, representing
interests that can coalesce around the
reforms. Even where a supreme court or
ministry of justice is supportive of
reforms, opposition may arise that
official organizations arc not in a
position to counter. As the voice of the
public, NGOs can play a special and
effective role.

» Efforts must be both strategic and
sustained. In many cases this will
require the identiftcation of a civil
society organization with on expert staff
dedicated virtually full-time to -
designing and implementing a strategy
to support reforms and confront the
opposition. Reform campaigns
supported only by people wha are
emploved full-time elsewhere and have -
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limited time to devote to the reform
efforts have generally not been adequate
to maintain mementum. Given
economic realities in many develaping
countries, this may mean that donors
need to include in their programs
adequate funding to staff such
organizations with respected local
experts as wel as provide technical
assistance to help build the
organizations’ capacity. (See box on
USAID support for such an effort in the
Dominican Republic.)

o Judges are natural and essential allies in
building support for judicial
independence. Conversely, judges who
are not brought into the process or who
are made to feel personaliy attacked by
reform campaigns can become effective
opponents. Judacs at all levels should be
sought out and involved in the reform
efforts. Their ownership and

-commitment will be essential to
effective implementation. Suspicions
they might have about the effects of
changes need to be addressed at the
outset, Once engaged, judges can
improve the design of programs, since
they are the ones who best understand
how the challenges to impartiality can
be addressed. The formation of judges
associations can be an effective
mechanism for involving judges in the
process. While traditional judges
associations have not tended to focus on
promoting judicial independence, nany
of the newly formed groups. such as the
Slovakian Judges Association, have a
committed membership that has been at
the forefront of reforms.

« It is important to identify allies among
politicians. Ultimately. political support
is indispensable. and an efTective
strategy will build support within the

-

political structure through alliances, as
well as put pressure on it.

A media strategy is vital, although the
media may not be a natural ally and the
obstacles to building support in the
media should not be underestimated. In
many countries, the mass media are
controlled by powerful elites who
oppose judicial reform. Often,
journalists, like the public, do not
understand the role of the judiciary and
do not know how to make ita
marketable topic. Nevertheless, there are
examples of successful efforts with the
media. Seminars that have brought
together judges and reporters in some
countries have changed the minds of
reporters about the benefits of reforms.
as well as persuaded judges to make
more information availablé to the
public, Regardless of whether the media
in general engages in the topic, the
strategy for building support should
seek to interest sufficiently at least one
media outlet in the process so that it
identifies the reforms as a key issue,
provides lots of publicity, and calls for
transparéncy.

Absent success in establishing a media
alliance. the strategy should include
some other mechanism for mobilizing
public opinion. The NGO allics may
have to take on responsibility for these
efforts directly.

Polls and sectoral surveys ol judges, and
representatives of businesses and the
public, which are carried out by credible

"organizations (sometimes on an ongoing
basis), can be an effective tool for
- gathering information that can be used

as part of a media strategy, for the direct

- " public information efforts of NGO
. allies, or for coalition-building itself.
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s Executive branch efficials can be
powerful and sometimes essential allies.
The support of the minister of finance
can be critical to reforms that have
budgetary implications. The support of
prosecutors and law enforcement
officials is essential to reforms that
affect criminal justice.

* Inter-institutional judicial sector
commissions, which would include
representatives of many of the
organizations identified above, can
provide etfective fora tor vetting
reforms, building support, and
coordinating reform cfforts.

B. Confronting Interference through the
Institutional Structure

There are key processes and institutional
arrangements related o the judiciary that either
lend themselves to or impede interference with
Judges’ decisions. This sub-section discusses
six. The first, addressed in Sub-section I, is the
appointment process. [f the appointment process
is designed to facilitate the exercise of influence
by outside parties, as is true in many countries,
it will be difficult to evercome that flaw with
checks farther down in the system. The problem
is particularly acute where judges also lack
security of tenure, discussed in Sub-section 2.
Sub-section 2 also addresses the use of
promotion and disciplinary actions to interfere
with independenice and the difficulty of

designing and implementing appropriate merit-

based systems. Sub-section 3 discusses how the
tength of judges’ terms may affect their ability
to act impartially. Sub-section 4 discusses ways
in which the crganization and administration of
courts can either encourage or discourage
independence. Sub-section 5 focti_ses on the
relationship of a judiciary’s budget to judicial
independence. Finally, Sub-section 6 addresses
the effcets that practicing fawyers can have.

' RELEVANT DIFFERENGES BETWEEN CIVIL
"AND COMMON LAW TRADITIONS

In pre-revolutionary France, courts served as the
right armi.of the monarchy. They often exercised
legislative as well as judicial authority and came
to be seen by much af the public as a symbol of
oppréssion and arbitrariness. At the same time in
England, judges often protected landowners and
citizens from the whims of the monarch. These
differing histories have had an impact on the
ways in which the judiciaries and arrangements
to ensure their independence have developed in
civil law and commeon law countries.

~ In England and most commoaon law
countries, judges have traditionally enjoyed more
independence and power than their counterparts
in-many civil code countries. Common law
Judges have greater security of tenure and more
autonomy overt their budgets and internal
governance. In additien, the judiciary has greater |
authority to make law since court decisions serve
as binding precedent for lower courts. '

. In contrast, in France and a number of
civil law countries, judges have been considered
and treated more as high-level civil servants.”’
Francé’_s_ 1958 Constitution refrains from
according the judiciary the status of a separate
branch of government. Instead, it places the
iudicial “authority” under the supervision of a
judicial councii whose mernbership includes the
president and the minister of justice. At the same
time, the constitution sets up the president as the
ultimate guarantor of judicial independence.

In the past several decades, the
differences between common and civil law
systems have become less distinct. More and
maore civil law countries, like France, have
passed reforms aimed at increasing the
independence and power of the judiciary.
Responsibility for judicial appointments,
prometions, and discipline is now often shared
among the executive, judiciary, and legislature.
Often the private bar and public have a role in
the process, as well. The trend is towards
increased security of tenure and judiciary’s
control over its own budget, promotion, and
disciplinary affairs. Accordingly, although the
historic origins of a country's judiciary are still
important to understanding it, the contemporary
=voluiion is equally important.
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1. Selection and Appeintment of
Judges

In many countries, problems with judiciat
independence begin at the point a judge is
selected. Frequently, the process is politicized or
doninated by the executive, a majority party in
the legislature, or the judicial hierarchy, and it is
designed to ensure the responsiveness of the
judiciary to those either formally or informally
responsible for the appointments. It is often
essential, therefore, to revise the appointment
p?‘ocess as a necessary step in strengthening
judicial independence.

0. Common selection processes

Common law and civil law countries have
traditionally followed distinct selection
practices. In common law countries, lower court
judges are usually selected from among
experienced, practicing lawyers for specific
judicial positions. They may be appointed by
some combination of executive and legislative
action or (less frequently; elected. Judges of
higher courts are selected both from among
practicing attorneys and judges of lower courts,
but, in either case, the selection is by separate
appointment or election rather than promotion.

Civil law countries have traditionally employed
g “career” system. Recent law school graduates
are sclected through a merit-based process. They
are usually required to take an exam, but the
process may also include a review of their
education, subsequent training. and practical
experience. As with other civil servants, judges
enter at the lowest ranks and are promoted as
they gain expenence.

However, there are many country-specitic
divergences from these two models. For
example, in France, 20 percent of judges
{generally at the higher levels) are recruited
from among experienced lawyers and law
professors. Recruitment from the private bar is

U

atso common in Spain. Many of Spain’s former
colonies in Latin America borrowed freely from
other systems carly in their development and did
not fellow classic civil law traditions for
selection of judges.

Frequently, different procedures are used to
select the judges of the lower courts and the
judges of the highest courts (constitutional
courts and supreme courts). Selection at the
higher levels may be by legislative or executive
appoinitient, while the lower levels enter
through the traditional system of exams. These
ditferences are generally perceived to be
appropriate. Given that the highest courts
exercise certain political functions,
consideration of criteria other than objective
merit—such as leadership, governance capacity,
judicial philosophy, and political ideology—is
reasonable, provided that a diversity of values is
represented,

b. Regional frends

Prior to recent reforms, the selection process for
judges in Latin America was generally non-
transparent, was overtly controfled by the
political parties, and placed relatively little
emphasis on merit. In most countries in the
region, judges of the supreme court were
selected by the executive or legislature (usually
dominated by the president’s party) for short
terms that virtually coincided with presidential
terms.! Lower court judges, in tum, were named
by the supreme court itself or also by the
executive and/or legislature. Judges were
removed and replaced for political reasons, often
on a wholesale basis when government changed.

Because of the hierarchical structure of Latin
American judiciaries, accentuated by the

' See Margaret Popkin’s paper on Latin America in
Section 11
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supreme court’s role in selecting lower court
Judges, improving the mechanism for selection
of the supreme court has been considered
essential to the success of efforts to increase
judicial independence, Although many of the
experts from the region surveyed still listed non-
transparent selection and appointment
procedures as a barrier to judicial independence,
there have been marked improvements in these
procedures in many Latin American countries in
recent years. M...; ... v adopted constitutional
reforms that broaden participation in and
increase the transparency of the process, through
Judicial councils or other mechanisms,
Appointments are generally for longer terms,
sometimes for life, or scheduled for terms that
do not coincide with presidential elections.
Changes in the sclection process for lower court
Judges have also taken place. establishing or
modifving judicial career faws to provide for
more transparent, merit-based systems. In many
countries, candidates are now recruited or
soreened by a commitice or judicizl council. In
some cases, the impact of these reforms has
been relatively rapid and dramatic.

The main source of interference with the
Jjudiciary in Eastern Europe, Eurasia, Africa, and
parts of Asia has been from the executive, in
Easters Zurope and the former Soviet Union,
iudiciai councils began emerging in the 1990s as
pait of the reforms included in new constitutions
and foliow-on legislation. Candidates in those
countries are now typicaily nominated by a
supreme judicial council. then appointed by the
president or the minister of justice. Despite these
initial reforms, the process is still criticized in
many countries as being excessively politicized,
devoid of transparency, and controtied by the
executive. Several countries have instituted
more extensive reforms over the past several
years, Hungary being the most sucecssiul.
Applicanis for judicial posts in Hungary, except
for the president of the supreme court. are
evaluated by the presidents of regional courts.
The president of the supreme court is nominated

SELECTION PROCESS OF THE DOMINICAN
REPUBLIC: AN EXERCISE IN .
TRANSPARENCY AND CIVIC PARTICIPATION

Until 1997 judicial appointments were openly
political in the Dominican Republic. A
constitutional reform that resulted from a political
crisis provided for Supreme Court judges to be
appointed by the National Judicial Council
(NJCY, those judges in turn would appoint lower
court judges. The law on the NJC established
that any person or institution could propese
candidates for the Supreme Court and
established that the NJC could evaluate the
candidates in public hearings. A civil society
coalition published the ideal profile of Supreme
Court justices and encouraged the NJC to
publish the list of all candidates being
considered. The coalition also pressed publicly
for televised NJC selection hearings of the
Supreme Court candidates. The NJG agreed to
these terms. The 28 Supreme Court candidates .
were interviewed and votad on by the NJC on
national television. The new Supreme Court then

- began a transparent process of evaluation of all
sitling judges and opened all judge positions to a
public competitive process. Only 32 percent of
the judges were reconfirmed and 21 percent of
the 2,666 aspirants were able to qualify. The new
Supreme Court and other new judges selected
by this piucess have initiated additionai reforms
that compound the improvement in the judiciai
system, including more efficient administration,
better ceordination amonig justice sector
authorities, establishment of performance
standards, strengthening cf the prosecutoerial
function, and implementation of alternative
dispute resolution. S

by the president of the country, and then elected
by a two-thirds vote of parliament. :

in common law Africa. the president generally
names the judges of the higher courts, bas.ed' _
upor: recommendations of a judicial
commission. [n a few countries {e.g., Zambia),
the nominees must be confirmed by a -
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supermajority of one or both houses of the
legislature. However, legislative approval often
does not act as a check on executive domination
because the legislatures are commonly
controlled by the president. Additionally, in
some countries the judicial conmissions are
comprised only of presidential appointees
{including senior judges). As a consequence of
these selection processes, judges in common law
Africa have tended to favor the executive.

The process in Uganda provides a contrast. The
Ugandan Judicial Commission, created in 1995,
includes representatives of the supreme court,
attorneys chosen by the Ugandan Legal Society,
the public service commissioner, the attorney
general, and lay people chosen by the president.
This diversity seems key to its success,

c. Judicial councils

In many countries, judicial councils or
comnissions have been established to improve
the process of judicial selection.® Although
judicial councils exist in both civil and common
law countries, they are a particularly prominent
feature of legal cultures with a civil law
tradition. The specific role that judicial councits
play varies from one country to the next. In
many, it goes bevond the selection process; in
others, it may not include it. Nevertheless, since
judicial councils often are important participants
in judicial selection and have been adopted as
part of reforms of the selection process in many
countries, we include a discussion of their role,
development, and aperations in this sub-section.

= In civil law conntries, these bodies are generally
called “judicial councils™ or “high councils of the
magistracy.” In common law countries. they are generally
called *judicial service commissions,” Here, all will be
referred o as councils, for the sake of simplicity. B is
importani @ note. however. that these bodies do not always
periorm equivalent functions,

M6

In the context of the ¢ivil code tradition, judicial
councils have their roots in France. As described
more {ully in Louis Aucoin’s paper on France in
Section HI, organization of the judiciary was
profoundly affected by the distrust generated by
the judiciary’s abusive alliance with the
monarch and the legislature in pre-revolutionary
days. Following the French revolution, the
judiciary was not established as a separate
branch, but rather as part of the executive, in
order to maintain separation between the judicial
and legisiative functions. The judiciary was
located within the ministry of justice, which
plaved an administrative and oversight role.

Eventually dissatisfaction arose in France with
executive influence over the judiciary. To
address this concern, in 1883 a Superior Council
of the Judiciary {(CSM) was formed to provide
oversight to the judiciary and to ensure some
level of imdependence. Originally, the council
was comprised solely of judges appointed by the
president and charged only with conducting
disciplinary proceedings. In 1946 the council
was given a significant role in appointing
judges, as well, and the authority to appoint
council members was divided between the
executive and the parliament. At that time, the
council was composed of the president and the
minister of justice, as well as judges.
parliamentary appointees. and members of the
legal protession, Over the years, both the power
to appoint the members and the council’s
composition have shifted various times, and its
role has gradually been expanded to provide
ever greater distance between the judiciary and
the executive.

Several other Western European countries
followed suit in establishing oversight councils
to try to ensure judicial independence. Many
former Eurcpean colonics have done the same,
even in countries where the judiciary had not
been established as part of the executive branch,
It many countries of Latin America and Central
and Eastern Europe, this trend has been
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relatively recent. part of overall reform
processes designed to increase judicial
independence and improve judicial operations.”

Although protection of judicial independence is
a common goal for most judicial councils, the
specific preblems councils are designed to
address are often quite different. In many
countries, the problem is exccutive, legislative,
or political party domination of the judiciary. In
others, the supreme court is perceived to have
excessive control over lower court judges. Some
countries are primarily concerned with the
amount of time judges spend on administrative
malters and want to improve the effectiveness
and efficiency of the courts by transferring the
managerial function to another bady.

Given the differences in specific objectives us
well as ihe contexts 1 which changes are taking
place, judicial councils differ greatly with
respect to three basic variables: (1} the role of
the council, (2} the composition or the council,
and (3) the manner in which the council
members are appointed.

Some judicial councils have oversight or cver

prinary responsibility for the fid range of szues

related to the judiciary, cluding admmiriai
of the cow sysrent, Others are focused primia
on appoimesi. evaloation, training. andsor
discipline of judges, and they do not take on
adminisiraticz. Some councils ave involved in

the seiection of judges of one level only—higher

or lower, Others participate in-the selection of
all judges, although their role may differ with
respect to higher or lower courts.

The membership of judicial councils often
includes representatives of several different
institutions, i order to provide an effective

* Sec Margaret Popkin's paper on Latin America and
Cdwin Rekosh’s paper on Eastern Furope and Vurasia in
Sectien N1

M3

check on outside influence over the judiciary or
te reduce supreme court control over the rest of
the judiciary. The judiciary itself frequently has
one of more representatives. In some cases,
judges have become the dominant actors on
councils. Often the executive has its own
members. [n some countries the legislature,
private bar, and law schools may be included.

The power to appoint council members is olten
shared, further increasing the checks built ilo
the system. In many cases, at least the legislature
and the executive participate. In some countries,
professional bodies (bar associations and Jaw
schools) nominate thelr own members to serve
on the council. (It should be noted that in Latin
America the role of the executive in judicial
councils is much less prominent. In general,
FLatin American countries did not [ollow the
French model of close executive oversight of the
udiciary. Judicial councils in that region are,
therefore, developing under somewhat different
circumstances than in other parts of the world.)

There is a great deal of variation among
eonptries in terms of compositine ond role of
iudicial couneils, and there appears to be no
clear answer for what works best. The context of
gach country determines the optimum
arrangement, or even what will be politically
feasible at a given time. In fact. many countries.
including France, have changed their
arrangements periodically as they seek better
solutions or as the political circumstances
change. Annex 1 to Margaret Popkin’s paper on
Latin America demonstrates some of the
different make-ups and responsibilities in that
region.

Although in most countries creation of a judicial
council was a step forward in judicial
independence, rarely have countries been
complctely satisfied with their councils, and
sometimes problems have been severe, Giuseppe
Di Federico notes in his paper on laly in
Section 1! that the dominance of the judges on
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the council in that country and the manner in
which they are appointed have resulted in an
cvaluation and promotion process that gives
very little emphasis to the quality of a judge’s
work, resulting in distorted incentives. In
Venezuela, the council was highly politicized
from the start and gave rise to what Venezuelans
termed “legal tribes™—groups of lawyers and
judges belonging to the same party or faction,
each of which had a council member to
guarantee their representation on the bench.
Ultimately, the Venezuelan counctl was
abolished. In other cases, the existence of the
counctl has masked ongoing politicization or
executive, legislative, or supreme court
domination of court appointments.

d. Which selection process works best?

There was no consensus on which specific
selection process works best. There are simply
too many variations: the success of each is
influenced by the history, culture, and political
context of a country, and the immediate problem
that is being addressed. What works in one place
may not in another. Recognizing this, the best
approach to assisting a country in retorming its
judicial selection process is to help those
engaged in the reforms to understand, analyze,
and vet the possibilities, through the host of
mechanisms available to do this——study tours
outside the country, technical experts brought
into the country, workshops led by civil society
groups, etc.

Although there is no right answer 1o the question
of the most appropriate judicial selection
process, there are some principles to guide the
process:

(1Y Transparency. All the experts consulted for
this study agreed overwhelmingly that the
most important step that can be 1aken in
reforming a judicial selection process is to
build in transparency at every point

—

e

possible. Some ways to accomplish this are
s Advertise judicial vacancies widely

e Publicize candidates’ names, their
backgrounds, and selection process and
criteria

s Invite public comment on candidates’
qualifications

s Divide responsibility for the process
between two separate bodies, one that
nominates, and a second that selects and
appoints. (To be effective, the bodies
must be truly independent from each
other and the nominating body’s
recommendations must be given
substantial weight, as when, for
example, three or fewer candidates are
nominated for each position and the
appointing authority is limited to
choosing from among those candidates.)

Composition of judicial councils. Judicial
councils can be effective by introducing
additional actors into the process and thus
diluting the influence of any one political
entity. There is often a great deal of focus en
trying to get the composition of the council
right in order to achieve this objective. The
consensus of our experts was that the
transparency of the process the council uses
is more important than the composition of
the council. Nevertheless, there was general
agreement on a few ways in which the
membership of a judicial council can
enhance its operations:

»  Participation of the general public on
the couneil: particularly lawyers and law
professors. can help to (a) safeguard
transparency, (b) reduce the risk of
cxeculive, partisan, or supreme courl
control, and (¢) enhance the quality of
candidate selection.
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s Inclusion of lower-level judges, along
_with senior judges, can reduce excessive
influence by the judicial leadership,
which is ofien inclined to preserve the
status quo.”

s  Allowing representative members,
especially judges, lawyers, and other
members of the public. to be chosen by
the sector they represent will increase
the likelihood that they will have greate
accountability to their own group and
autonomy frem other actors. In much of
Europe and Latin Aunerica, this is the
process followed. In anglophone Africa,
the opposiie is truge—most council
members are appointed by the president.

There was no clear consensus on whether
members of the legislature should be
included on the council. Many Western,
Central, and Eastern European countries do
include members of the legislature on their
councils, whereas only a few countries in
Latin America do.

(3) Merit-based selection. Although merit
should be a significant element in the
selection of judges at any level. in civil law
systems the term is generally understood to
apply 1o the process of sclecting entry or
lower-level judges by evaivating tiem
against specific criteria. often by means of
an exam. This is a commaon approach in civil
law countries.?

Use of a more objective. merit-based
process can be an important step forward

¥ See Givseppe DI Federica’s comments on the
problem of too much deminance by lower court ]udnu in
his paper on ltaly in Scetion L1

S I the United States, merit-based selection ll\lld“\
means nothing more than selection based on
recommendations of a hreadly based commmission.

19

GEORGIA SELECTION PROCESS

The Supreme Court of Georgla administered a
judicial qualification exam for lower-level judges
for the first time in 1998, using a carefully
controlled and monitored process that has been
repeated successfully several times since.

- International observers monitored the first exam

for cheating. lImmediately after the exam, the
answers were projected onto a screen, so that
examinees could compare their resuits with the
final outcomes. Successful applicants were then
interviewed by the Council of Justice to fill
existing vacancies; The process was widely

" covered by the Geo_rgian media and regarded as
fair and transparent even by those wheo failed.

when compared to traditional political or
personal processes. However, there is little
consensus about how to test lor the qualities
relevant to béing a fair and impartial judge.
Most entrance examinations at best test only
intelligence and knowledge of the [aw.
There have been many eftorts to develop
tests for other traits, such as professional
integrity, willingness to work hard, and
deliberative decision-making. but no
agreemient on their success.

A few countries have developed a multi-step
process with a traiming component. In Cinie,
as a result of 1994 reforms, a recruitment
campaign encourages lawyers to apply for
vacant positions.® Candidates are evaluated
based on their backgrounds and tests of their
knowledge, abilities. and psychological
fitness. then interviewed. Those selected
attend a six~month course at the judicial
academy, and the graduates then receive
preference over external competitors for
openings.

" See Margaret Popkin's paper on Lalin America in
Soction {1
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The process m Chile, which has been carried
out with unprecedented transparency,
appears to have yiclded positive results.
Good candidates have come forward, those
chosen appear objectively to be the best
qualified, and the judges themselves say
they feel more independent because they
know they were selected on merit, not
because of friends or contacts. The obvious
disadvantage of the process adopted by
Chile is it3 expeonz2. Fow judiciaries hav:
the resources to provide long-term training
for applicants who may not ultimately be
selected as judges.

Regardless of the specifics of the merit-
based process adopted, transparency is again
considered to be a crucial factor.

(4) Diversity. Although diversity is rarely taken
into account in judicial selection, many
experts agree that it is important. A judiciary
that reflects the diversity of its country is
more likely to garner public confidence,
important for a judiciary’s credibility.

2. Security of Tenure

Security of tenure means that a judge cannot be
removed from his or her position during a term
of office, except for good cause (e.g., an ethical
breach or unfitness) pursuant to formal
proceedings with procedural protections.
Security of tenure is basic to judicial
independence. It is universally accepted that
when judges can be easily or arbitrarily
removed, they are much more vulnerable to
itternal or external pressures in their
consideration of cases,

In France, security of tenure {inamovabiliié),
introduced in the 19th century, also includes
protection against transfers or even promotions
witliout consent—a concept particularly refevant
to civil code countries with career judiciaries.
The French mode! was subsequently introduced
{although not ngorously observed) in Latin

{o

America and, in the 1990s, in countries of
Central and Eastern Europe.

a. Performance evaluation, promotion, and

disciplinary procedures
Appropriate promotien and disciplinary
procedures that exist not only on the books but
are adhered Lo in practice are the primary
mechanisms through which security of tenure is
protected. Many of the basic lcssons that apply
to appeintment of judges also apply to
promotion and discipline:

» Transparency is once again the
overriding factor. The criteria for
decisions should be published.
Opportunities for promotion should be
advertised and judges should be able to
compete in a lransparent process.

e To reduce the potential for abuse,
decisions with respect to beth
promotions and discipline should be
based on the most objective criteria
possible. (However, establishing
objective criteria is extremely difficult,
as discussed below.}

o If the executive and/or legislative
branches are involved in the process,
they should not have excessive
influcnce.

+ Comments should be solicited from the
public, lawyers, and law professors.

o Although not yet commonly used, a
two-step process can increase
transparency and reliance on objective
criteria. One authority evaluates
performance. and a separate authority
makes the final decisions regarding
promotion or discipline.

Performance evaluations and promotion,
Performance evaluation procedures that are
inadequate or that are not followed in practice
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can result in improper internal or external
influences affecting promotion decisions.
Although everyone agrees that a fair evaluation
process is an important element for protecting
Judicial independence. actually establishing
appropriate criteria for advancement is very
difficult. Virtually no consensus exists on how
relevant factors—seniority, clficiency, quality of
decision-making. and courtroom comporiment—
should be assessed or weighed.

A certain level of efficiency is always required
of courts and becomes even more important as
Judiciaries experience dramatic increases in
caseloads. Quantitative indicators are, therefore,
often used, and warranted, but need to be given
careful thought. For example, the number of
cases decided during a given period of time can
sometimes be misleading and encourage poor
performance, such as neglect of difficult cases,
attentton to speed rather than justice,
faisification of records, and manipulation of
stattstics. The number ol decisions reversed on
appeal can be a valuable indicator, but its utility
can vary depending on the circumstances. such
as access wo laws and the decisions ofappeuls
courts, Morz sophisticated information systems
can overcome some of these problems, and
automated systems allow generation of data
{e.g.. average time for disposition of a range of
cases) that is often more useful.

Qualitative indicators are also necessary inan
evaluation process, but open the deor to those
who are senior in the judicial hierarchy and
responsibie for evaluations exerting influence on
Junior judges. This is cspecially true when thase
who evaluale also have the power to give
promotions or impose discipline.

Becatse of these problems, some reformers
Favor abolishing evaluations. However, as has
oceurred in ltaly, the failure to evaluate
performance or make promotions based on rnerit
poses the risk of sacrificing professional

s

>

standards in the name of judicial independence.’
Developing performance evaluations in
consttltation with the judges to be evaluated may
help to mitigate some of the inherent problems.

Disciplinary procedures. When disciplinary
processes work correctly, they protect the
integrity of the judiciary and its independence.
However, disciplinary proceedings may be
brought for political reasons or to punish judges
who render decisions contrary o the views of

“their superiors. Substantive differences that
should be resolved by appealing cases to a
higher cowrt may instead form the basis for
disciplinary actions. Nat uncommenly,
disciplinary processes are bypassed entirely in
removing judges from office.

A well-structured disciplinary procedure reduces
the vulnerability to abuses that affects judicial
independence. Judges subject to discipline
should be afforded due process protections.
Penalties should be proportionate to the offense.
Judges should be removed from office only for
official incapacity or misconduct that is serious
and clearly speciited (e.g., In Jaw or intle oatl
of office).

The entity that has authority to discipline should
be structured to exclude improper influences.
Ui oo ats recommica.: that it laciude
substantial representation from the judiciary
itself¥ Others recommend an independent body
i addition to the judiciary, such as an
ombudsman’s office. Retired judges and others
of proven integrity often make good members.”
Disciplinary bodies that regularly publish the

’ See Giuseppe Dilederico’s paper on Iialv in Section

il
* See Universal Charter ol the Jedge. art. 1, agopied
o November 17, 1999 by the General Couneil of the i
Interzational Associution of Judges. in Annex A. '
* Nee International Commission of Larists” Framework

AN A
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number and bases of complaints received and
their disposition, as many U.S. organizations do,
enhance the transparency of the process.

Participants in this study warned that some
caution needs to be exercised when a country
first tries to crack down on judicial misconduct.
Often judges have been punished tor faiting to
comply with new codes of ethics when they
were not adequately familiar with the codes or
how they were to be applied. Codes need to be
well publicized and discussed before they are
used to discipline judges.

Members of the public should be able to file
complaints against judges for official
misconduct. However, steps need to be taken to
guard against unhappy litigants using the
process to harass judges who decided against
them. The primary method for accomplishing
this is to exciude complaints about the merits of
decisions. Judicial conduct organizations
operating in scveral U.S. states provide good
examples of effectivé citizen complaint
mechanisms, many of which incorporate public
representatives into the process.

b. Adediiional issues related io security of
{emtre

Although most problems related to tenure are
common to a variety of systems and
circumstances, a few 1ssues arise under more
specific contexts and are worth noting:

* In some counirics it is customary for the
entire judiciary to be changed when the
president of the country changes, even
when the lower courts may have a career

. system with stated protections against
removal. In these cases, problems with
“respect 1o security of tenure are usually
" part of broader systemic problems
permitting executive domination or
" politicization of the judiciary.

£

» In several countries, especialty in
anglophone Africa, the president is
authorized to employ judges for
temporary periods, in order to take care
of severe backlogs or when some action,
such as elections, requires that a large
number of cases be disposed of rapidly.
However, the practice has been used by
the presidents in some countries to
control the judiciaries, since these
judges serve at their whim. The Latimer
House Guidelines, adopted by judges
and lawyers (rom 20 commonwealth
countries, recommend that temporary
appointees also be subject to appropriate
measures to provide security of tenure,

+ In several countries of Central and
Eastern Europe, judges begin service
with a probationary term (generally
three to five years), and only if their

. appointment is confirmed do they
receive life tenure. Although a
probationary period is reasonable, it
does make judges vulnerable to those
who can influence the confirmation
process. To build in protection for
judges subject to probation, the
confirmation process should be
transparent and based on merit.
Additionally, the probationary period
should be as short as possible, and
probationary judges should not be
assigned controversial cases.

3 Length of Tenure

Closely related to the issue of security of tenure
is the length of a judge’s term. As judges near
the end of their tenures in office, they become
more vuinerable to the influence of those who
may affect their emploviment prospects,
Additionally. judges looking ahead to their next
jobs may shape their opinions accordingly, even
absent overt external pressure.
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There are two general approaches to judicial
terms: life tenure and fixed terms. In the United
Kingdom, Canada, and the 1.5, {ederal system,
Judges serve for life, unless removed for cause.
The same is true for France and most of Western
Europe, and life tenure is increasingly becoming
the standard in Central and Eastern Europe.
{Some court systeme have. *'life” tenure, but with
mandatory retirement (e.x ., age 60 or 70). Fixed
terms are common in other countries and in
many state and local courts in the United States.

As with selection procedures, the factors
favoring fixed or life terms may be different for
lngher and lower courts. Although most
European and Latin American countries now
have life tenure (at least in law) for lower-level
judges, they have often opted to continue fixed
terms. for judees of the supreme and
constitutional courts. This needs to be
understood within the context of the French civil
code model. In keeping with historically based
restrictions on letting judges “make law™ in

“France, the judigiary originally had no autherity -

to review the constitutionality of laws or
oxecutive acts. This restriction cased over the
vears, and specisl constitutional) courts were
cieated in France o exercise these powers,
However, the review process was still
considered quasi-legislative and political in
nature. A fixed tera (along with legislative
confirmation of the court} was seen to enhance
the hkelihood that the court would corimand the
irust of a wide band of the political spectrum
and stay “im touch with changing values. ™"

In order to increase judicial independence, terms
must be long enough to reduce the vulnerability
of judges. Whether the sofution is life tenure or
fixed terms tends to depend on the historic and

" Linn Hammergren, “The Judicial Career in Latin
Americar An Overview of Theory and Experience.” (YWorkl
Bank. Tane 1999 wnpublished paper. availubls fom IFES

g“?

cultural origins of a judiciary. We are not
advocating one over the otiter. Fixed terms may
present problems in terms of protecting judges
irom inappropriate influences, which should be
recognized and taken into account. 1lowever, life
tenure can also have its problems, including its
perceived lessening of judicial accountability.

Several examples exist for what may be
considered an adequately long term. In
Guatemala, a review by'the U.N. Special
Rapporteur on the Independence of Judges and
Lawyers concluded that the five-year terms of
the Guatemala Supreme Court were too short to
provide the requisile security of tenure and
recommended that they be mereased to 10"
Terms of 10 and 12 years are common in
Western and Central Europe.

Three arguments are generally advanced against
increasing the length of tenure of judges: (1)
shorter terms are necessary to weed out judges
who are sub-standard; (2) shorter terms are
necessary to ensure that the judiciary reflects the
wiil of the people: and {3) long or life terms
protect judges who are “in spmanne’s pocket ™

In general, these issues can be dealt with by
establishing other protections consistent wiih
judicial independence. The problem of sub-
standard judges can be addressed by having
more rigorous selcction processes, probationary
terms for new entranis, and procedures for
removing judges who fall below certain clearly
articulated standards. Even judiciaries with life
tenure change over time as a result of
retitements and new entries, therehby maintaining
some currency with evolving secial norms. With
respect to the third argument, the experience has

' Seein Section L Margaret Popkin's paper on Latin

Amesica p.EL 13, discussing the report of the Special
Rapporicur on the Guatemaia Mission. Jan. 6, 2000, UN
Do WONZO00A AT ot paras. 61-63.
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been that short terms are more likely than longer

terms to resulf in judges vulnerable to
inappropriate influences. However, if a court has
been politicized or subject to domination of the
executive, it may be advisable to work towards a
more comprehensive package of reforms,
inchiding changes in the selection process,
rather than changes in tenure alone.

Two problems related to term of office are
¢ Fixed terms are often set to coincide
with election of the presiderit and
legislature. In those cases, the problem
with respect to terms is usuatly part of a
targer basket of structural issues,
including the selection process, that are
_intended io permit the executive and/or
political parties to retain influence over
- the judiciary. Lengthening judicial terms
can help to address this problem, since
© presidents nearly always have relatively
short terms of office. Staggering the
terms can further help to depoliticize the
process. El Salvador, for example,
cstablished staggered nine-year terms
for its supreme court as part of reforms
introduced during the peace
negotiations.

* When fixed terms are renewable (or
permanent appointments are subject to
periodic review and renewal), judges
may feel constrained during their first
term not to offend those who can
influence their reappointment.

4. Structure of the Judiciary®”

As we noted in the introduction to the guide, we
are primarily interested in the independence of

2 See William Davis® paper on courl administration
and Eric Tensen’s paper on the context for judicial
independence programs in Scetion 1V,

*7

the judiciary from the perspective of the judges’
ability to make decisions tmpartially, not the .
institution’s structural independence from other
branches of government. However, as also
noted, the structural relationship of the judiciary
1o the rest of the government inevitably makes

judges more or less vulnerable to interference.

As with all the other institutional issues related
to the judiciary, there is no universally accepted
approach. The two basic models are

* A judiciary which is dependent onan
exccutive department, usually the
ministry of justice, for administrative
and budgetary functions

* A judiciary which is a separate branch
of government and has the same degree
of self-government and budgetary
control over its operations as the
exccutive branch has over its operations

However, there are many variations on these
models, and many countries have tried different
approaches at different times. The United States
fotlows the second model, as do a few countries
in Western Europe and many in Latin America.
The first model has been dominant in Europe,
including the United Kingdom.

Although the judiciaries of Europe have
achieved high levels of independent decision-
making vnder the first model. the trend around
the world-—including in Europe—has been for
countries to transfer all or some of the
responsibility for judicial administration and
budget away from the executive. Administrative
responsibilities have been vested in either a
judicial council, the judiciary itself. or, yet
another twist, a council within the judiciary.
Both Haly and Spain have transferred substantial
administrative powers from the ministries of
justice to judicial councils, and France is
considering such reforms. Among common taw
countries, judges in the United Kingdom and
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Canada have been gaining increasing support for

calls for greater institutional independence from
the executive and legislative branches,

Responsibility for management of the judiciary
developed along a similar path in the United
States.'® Until 1939, the federal courts were
under the administrative responsibility of the
executive branch—first the State Department,
then the Departments of Treasury, Interior, and
Justic&. Until the carly 20th century, the
executive did little more than pay-judges and
staff and provide courtrooms and furniture. As
the size and complexity of judicial operations
increased, judges and others argued that secure
salaries and tenure were no longer sufficient to
maintain the judiciary’s independence and,
moreover, that the Department of Justice was an
indifferent administrator. Althcugh Justice
usually made decisions in consultation with
tudicial officials, it could, and sometimes did,
deny financial support in retaliation for
decisions contrary to the interests of the
executive branch.

In response to these concerns. Conuress created
the Administrative Office of the U5, Courts,
supervised by the Judicial Conference, which
now includes represeniatives of all levels of the
federal judiciazy. Under this mrangemen, the
federal judiciary manages its own funds and
operations. It alss develops its own budget
request, which is submitted 10 the Oftice of
Management and Budget (OMB): By [aw. OMB
must include the judiciary’s proposed budget in
the submission of the president’s budget to
Congress without change. although OMB is
permitted to comment on it,

Although there are clear examples of
independent judicial decision-making under
executive branch adininistration. the trend away

'* See Mirg Gur-Arie and Russel! Wheeler's paper on
the United States in Section M1

N
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from this model demonstrates the concern that
power over the budget and administration of the
courts, cspecially when coupled with executive
control over appointments, promotions, and
discipline. allows inappropriate influence by the
executive. This concern can be particularly acute
in countries that have a history of executive
domination of the judiciary, such as former
communist states. Additionally, the relationship
of the judiciary to other branches can influence
the ; =25 perception and expectations with
respect to its independence. For example,
Kenya’s constitution is cne of the few in
anglophone Africa that does not clearly establish
the judiciary as a separate branch. The Kenyan
contributor to this study stressed that this
situation has contributed to the perception of the
Judiciary as “‘a mere appendage of the
executive,”

Whiie placing administrative and budgetary
responsibility with the judiciary creates a
framew ork that encourages substantive
independence, it is by no means sufficient.
*rohlems can arise when administrative
authority 1s transferred without first, or
simuttonecusly, developing the inierest and
eapacity of judicial feaders to discharge their
wicieased responsibilities effectively, with
aiteniion to the needs of the lower as well as the
higher courts. For example. the lack of
professionai court managenent in the Basque
region in Spain resulled in transfer of
administration back to the ministry of justice.
Throughout the commeonwealth. administrative
responsibility for the courts has traditionalty
rested with the chief justice and senior judicial
olficers. Where the chiefl justice has been
independent, the responsibility for
administration has tended to strengthen this
independence. [n the absence of such leadership,
it is perceived to have been irrelevant.
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a. Adeguate budget’

It is generally difficult to make a direct causal
link between an adequate judicial budget and
judicial independence, but there are substantial
indirect linkages. Severe undet-funding nearly
always has an impact on the judiciary, which is
scen to affect its independence. Judiciaries with
inadequate resources usually cannot offer the
salaries, benefits, and pensions needed to attract
and retain qualified candidates, and, in some
cases, to diminish the likelihood of corruption.
Judges in such judiciaries often lack access to
basic Jegal materials—laws, judgments ot higher
courts, and commentaries—needed for
consistent and well-founded decision-making.
They may lack adequate metheds for correctly
recording oral proceedings, undermining the
appeal process and transparency and
accountability. Limited budgets result in
inadequate physical working conditions that
undermine respect for the judiciary both in the
judges’ own eyes and in the eyes of the public,
and may inhibit a judiciary’s ability to provide
the security needed to stem intimidation. The
capacity and attitude of judges, the security of
judges, and the attitude o4 the general public
toward the judiciary—al of which are
dependent to a high degree on an adequate
budget—are perceived to be essential elements
in building judicial independence, as described
more fully below.

The linkage between the judiciary’s budget and
independence is move direct when entities
outside the judiciary supplement an inadequate
budget. In several countries, local governments
and even businesses provide judges such
necessities and benetits as office space,
discounts-on education for their children,
transportation, and housing. In return, these

CMSee William Davis’ paper on courl administiation
and Tric Jensen's paper on the context for judicial
independence programs in Section 1V,
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benefaciors expect, at the least, sympathetic
consideration of their cases.

Allocation of the budget within the judiciary can
pose as much of a problem as the absolute size.
Independence of lower court judges from their
superiors is compromised when the distribution
of resources within the judiciary is arbitrary,
lacks transparency, or is used to punish lower
courts that do not follow the instructions of their
superiors. Presiding judges are often the cnes 1o
dispense the perks conferred by local authorities
or businesses, thus increasing the dependence of
judges on their court presidents,

Assuming that an adequate budget is an essential
ingredient of judicial independence, what is
adequate? Once again, there is no casy recipe for
making this determination. What is adequale
varies from country to country and is based,
among other things, on the resources available to
the government, the stage of development of the
legal system, the size of the population, the
number of judges per capita and of
organizational units included within the
judiciary’s budget (i.e.. judges, judicial council,
prosecutors, police, public defenders, military
courts, labor courts, and electoral courts), and
the extent to which courts are being used, or
would likely be used if they were perceived to
be fair and effective.

Because of all these variables, comparisons
among countries are virtually impossible.
However, some examples can give a ballpark
picture of current realities. In the Philippines,
slightly over | percent of the budget is allocated
1o the judiciary. In Pakistan, the figure is .2
percent of the national budget and .8 percent of
provincial budgets. Romania allocated 1.73
percent of its 2000 total budget to the judiciary.
In Costa Rica, the government is required by the
constitution {o allocate 6 percent of its total
budget to the judiciary: however, the judicial
budget includes the judicial police, prosecutors.
and other services. When these elements are
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removed, the fisure for judges and courts is
closer to 1.5 percent. In most of anglophone
Africa, governments devote less than | pcrccnl
of their budgets to the courts.

The judiciaries of several countries, as in Costa
Rica, receive constitutionally mandated
pereentages of the national budget. This model
presents some positive features: it attempis (0
protect the judicial budget from political
intervention: it has an educational value in
suggesting what adequate support for the
judiciary is; and it can provide a level of
predictability. However, the practice also raises
several concerns. First, several countries that
have such legislatively required percentages
simply donot comply with them, sometimes
through manipulation, Unless the percentage is
fully grounded in the budgetary realities of the
country and has the full support of legislators
responsible for the budget, it may be only
symbolic. Second, once a minimum is fixed. it
quickly becomes a maximum; it is often difficult
to ingrease the amount when warranted. Third,
fixed percentages can actually undermine
transparency, efficiency, and consultative
process with lower courts because the judiciary
no longer needs to justily to the legisiature what
it does or how it spends its funds,

H a judiciary’s budget 1s inadequate to meet its
needs, funds generated by the judiciary can
provide an alternative 1o augment those
resources. The United States provides an-
example of this practice. Trial courts in the
United States were at one time insufficiently
tfunded through state and lecal governments.
Facing popular resistance to increasing direct
support to the judiciary, the courts. with
legislative approval. instead instituted users
fees. Potential measures for generating
additional funds within the judiciary include
raising filing fees. allowing earnings on court
deposits to acerue to the judiciary, allowing
awards of court costs to go 1o the judiciary, and
allowing penalties and fines assessed by the

gﬂ/

court to go to its budget. However, all of these
practices are controversial, and the latter can
raise conflict of interest issucs,

It is very common to hear complaints that a
judictary’s budget is inadequate, and i many
cases it is true. Nevertheless, claims about the
need [or increased resources should not be taken
at face value. Increased budgets have not always
resulted in improved performance or greater
independence. There can be 4 variety of reasons
for this. It is important for dpnors and their local
counterparts to carcfully analyze a court’s
budget and how it is used, as well as overall
court operations, before becoming advocates for
increased resources. Local public finance

experts can often undertake such an analysis,

A common problem is poor allocation of

~ resources within the judiciary, rather than or in
- addition to an overall lack of resources. High

courts often have sumptuous physical tacilities,
high salarics. large stafls, and generous travel
budgets while the lower courts lack paper and
pencils. 1n those circumstances, it may be
inappropriate to support increased budgets until
allocations are defensible.

Frequently the institution and its resources are
not well managed. Assistatice to help the
judiciary develop its management capacity may
prove very uschul. An important element
involves helping the judiciary leam how ta plan
its operations over a reasonable time period,
determine its financial needs, and develop
responsible budgets. The judiciary’s ability to
present its financial needs in a professional and
comprehensive manner enhances ihe likelihood
that it will acquire necessary resources, The
concept of having a professional administrator
assume some management functions previously
performed by judges is gaining acceplance in
many countries.
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b. Rote of Private Lenyyers and Bar
Associations

Up to now we have discussed how arrangements
within the structure of the judiciary itself can
enhance judicial independence. However, the
judiciary is only one side of the equation. The
Jawyers who practice in the courts can aiso have
a major impact on judiciary operations. Lawyers
can be teaders of reform movements. They can
adeo be stubborn defenders of the status quo.

The legal representatives of poverful partics can
be agents of corruption, conveyving bribes or
offering other torms of improper inducement.
Lawyers may enjoy direct contact with high-
ranking executive officials who can apply
pressure on independent judges. When lawyers
lose cases, they may make accusations of bias or
incompetence, casting doubt on the credibility of
the system as a whole.

A bar that rigorously polices itself to prevent or
eliminate unethical practices can make a strong
contribution to the judicial system. Although bar
associations in many countries are themselves
problematic, at their best they play an important
role in upholding the professional standards of
their members. By adopting codes of ethics,
offering training programs for lawyers, reporting
and assisting the public in reporting evidence of
corruption, and establishing ctfective
mechanisms for penalizing corruption and other
misconduct by their members, bar associations
can promote judicial independence.
Participation by representatives of the organized
bar in the design of reforms to enhance judicial
independence can offer opportunities to avoid
misunderstandings, reduce opposition, and
broaden the base for reform.

C. Developing Judicial Capacity and
Attitudes

All of the experts participating in this study
agreed that the institutional arrangements of a

§&

Judiciary are an essential element in prometing
judges’ independence. However, they were
cqually emphatic about the importance of the
role the individual judge plays. Judges who lack
sufficient commitment to the sanctity of an
independent judiciary or who do not have
adequate training and skills are more vulnerable
to outside influence. The participants in the
Guatemala roundtable particularly emphasized
the impact that a well-structured training
program on ethics can have.

Five approaches that focus on developing the
capacity and attitudes of individual judges in
order to enhance judicial impartiality are
discussed below: training programs, access to
legal materials, codes of ethics, the status of
judges (incentives), and judges associations.

1 Training Programs
. Continuing judicial education

Many judges in transitional democracies choose
to conform with the expectations of their
superiors because they lack training about what
the law requires, or they are accustomed to
accepting direction from senior executive branch
or judicial branch officials. A variety of
education programs can be appropriate. Many
countries have permanent judicial schools or
judicial training centers that are responsible for
the training of entry-level judges as well as the
continuing education of more senior judges,
following the European model. USAID has often
supported these centers.

A common issue with respect to judicial schools
is sustainability, not surprisingly, given the
restricted budgets of many judiciaries. Many
Latin American countries have adopted a less
costly model {pioneered by Costa Rica) in which
the school has a very limited permanent staff.
Most of the organizational work is done by
committees of judges and members of the legal
community, such as law professors. The training
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is carried out by members of the group
themselves or by contract. By incorporating
judges in the process, in¢luding curriculum
design, this model also assures that the training
is relevant and judges buy into it.

A second issue with respect to continuing
Jjudicial education is content and orientatior.
European judicial schools have feaned toward
approaches emphasizing legal theory. U S.
Jjudicial training is generally very practical in
nature, including advice in techniques for
managing cases efficiently. In part, this is
explained by the differing systems. In an
adversarial system, the judge relies more on the
lawyers to develop the legal theory of a case. In
a non-adversarial civil law system, the judge is
expected to master more ficlds of substantive
law; most judges appreciate the impact that
practical training can have on their ability to
perform their jobs,

A third issue is who receives the training. Many
initial donor-supported training programs are
held in the capital city and. in some cases, are
offered priarily to the judicial leadership.
However, most of the population comes in
contact only with the lower courts. For this
reason, several contributors recommended that
more programs should be offered to lower
courts, esnpecially outside the copital, where the
courts have less access (o training, materials,
and modern approaches, and thus even more
need for training. Of course, programs offered to
lower court judges may face an even greater
challenge of sustainability than those offered to
the feadership, and it is important to reach those
who can influence policy and help implement
reforms. All of these factors should be
considered in the design of judicial training
programs. The Jong-tern: objective should be an
indigenous capacity to provide practical training
to entry-level and sitting judees at all levels, as
well as court personnel, on a sustainable basis.

b, Judicial ethics and responsibility

Several of the incountry contributors
emphasized that training in judicial ethics can
have an important impact on a judge's ability to
maintain impartiality, Even judges who intend to
act impartially may not know what the correct
choice is in some circumstances, This is as true
in the United States as in other countries. Judges
in many countries face the additional challenge
of living in a culture where there is a strong
expectation that one helps out family and
friends. Ethics training can help judges to make
choices in unclear situations and can strengthen
their ability to resist cultural pressures. Very few
of the experts we surveyed believed their
countries had effective ethics codes and training
programs in place. Some points emerged on
designing this training:

*  Given that ethical norms are difiicult to
canvey and apply in the abstract, the
most effective training is to work
throngh exercises based on practical
problems judges often confront.

¢ Seminars on ethics tnvolving visiting
foreign judges have been well received
in many countrics, especially where the
visiting judges make clear that they
strugele with the same issues.

» A positive approach may vield better
results. One U.S, judge noted that, while
Jjudges may take offense when foreign
experts talk te them about curbing
corruption, discussing cominon ethical
concerns with foreign colleagues may be
perfectly acceptable.

*  Such programs can have greater ilﬁp;tcl
if there is on-going contact between the

foreign and in-country judges.

c. International fanr and hman rights

mnternational law can phy a role in
helping judiciaries exercise their independence
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from the executive and legislative braniches and
provide checks on abuses of authority by those
branches. For example, judges in Argentina who
attended seminars on international and regional
law took Argentina’s international legal duties
into account in decisions limiting the application
of amnesty laws.”” The top courts of several
anglophone African couniries have invalidated
Taws and challenged executive actions on the
basis of international law.'® Statements of
principles concerning judictal independence
adopted by international conferences ol senior
jurists have also been influential, espeeially in
the commonwealth. Sgecific, practical advice on
how to apply international law in the national
courts will usually enhance the effectiveness of
such training,

d. Stucy tours

Study tours outside the country atlow judges to
escape.an outlook shaped by their own culture
and can be particularly effective in gencrating a
new vision of how a judictary can operate
independently. To achieve their objectives, they
must be carefully planned to demonstrate
specitic issues and should include regular
opportunities for participants to discuss their
observations and impressions. Study tours are
even more beneficial if follow-up
communication is planned, through periodic
meetings that fosser the development of a
collegial or mentor relationship or an exchange
of materials. Study tours can also play an
important role in encouraging courageous
reformers to continue their efforts.

e Governance capacity of the jrdiciary

A judicial system that executes its normal
functions in an orderly manner builds public

15 See Margaret Papkin's paper on Lain America in
Section HI.

" See Jenniler Widner's paper on anglophone Africa
in Section 111,

Co

confidence and respect that, in turn, may lead to
executive and legislative branch support for
greater autonomy and resources. Training
programs directed at the management and
operational skills of judicial employees can,
therefore, contribuie in an important way to

judicial independence. Training in leadership

skills will often be a critical element of such
capacity building.

of University legal education”’

"USAID and other donors hgvc oflen been

refuctant to include law school activities as
major components in their rule of law programs.
In part, university education has been viewed as
toe long-term and indirect an approach to role of
law problems, particularly for donors who are
looking for demonstrable results within a limited
timeframe. Additionally, public universities can
be difficult partners. Many are uninterested or
opposed to making reforms in curricula or
teaching methods. Problems within the law
school may be only a small manifestation of
much larger issues with respect to the overall
administration of the university.

However, there was emphatic consensus among
the contributors to this guide that deficient
university law training is one of the most serious
obstacles to the development of a truly
independent judiciary. Each of the regional
experts and many individual country
contributors identified weaknesses in law scheol
education as significantly contributing to
problems of judicial independence. The
significant substantive and procedural legal
reforms that have taken place in many couniries
in recent years have also created new needs for
curricutum reform in law schools. As a
consequence, both donors and universities have

" See Edwin Rekosh's paper en Eastern Lurepe and
Furasia in Section 1.
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increased theii interest i international
cooperation,

Al the most basic level, inadequate law school
cducation may result in a deficient pool of
applicants for entry-level judicial positions.
Although training for judges can be a valid
approach to improving their capacity, it usually
cannot make up entirely for poor law school
training. Moreover, to the extent that judicial
training programs Lue T Uy Jduing so, they Gic
incurring costs that shopld not be theirs, further
stretching limited judicial budgets.

in addition to learning skills, law students
should be acquiring the values and ethical
attitudes they will carry with them throughout
their careers. U.S. and other universities include
specine ethics courses in their curricula and
place a preat deal of emphasis in other courses
and activities on developing ethical attitudes and
respect for the rule of law. Such courses are
cqually important in most countries where
donors are financing rule of law programs.

Another method that has proven successful in
wransforming attitudes (as well as developing
subsianiive jegal skills) is clinical legal
erlucaiion. Students provide legal services in
actual cases to people who would not otherwise
have access 10 counsel, and they receive training
in lawyenng skills in a parallel classroom
component. Clintcal education allows students
o experience first hand the erucial importance
of impartial and dedicated judees. It also gives
them the opportunity to work closely with
disadvantaged groups who arc often otherwise
outside their range of experience. These skills.
and experiences can be critical to shaping future
generations of judges and lawyers who are
cgaipped to develop, respect, and work with a
strong, independent judictary. Donors have
supported doxens of ¢climcal legal education
programs throughout Europe and Eurasia at
relatively low costs. Many of the participanis in
those programs have joined or started public
inlerest law NGOs: several have become judges,

b

2. Access to Legal Materials

In order to base decisions on legal reasoning,
Judges need to have access to taws, the decisions
of higher courts, and other jurisprudence.
Knowledge of judicial decisions, in particular,
can be important to the perception of
impartialtty. Judges need to reach similar
decisions in similar cases if they are to be
regarded as fair and impartial. This is true in
both ¢ivil code and common luw countrics. Even
though case decisions of higher courts may not -
be binding on lower courts in civil code
Jjurisdictions, they do inform lower court
decision-making and, therefore, are important to
promoting consistency and the appearance of
fatrness. Widespread use of telecommunications
technology often enables legal materials of all
kinds to be more readily available at Jow cost.

3 Codes of Ethics

Many countries have adopted codes of ethics as
part of a judicial reform process. Codes of ethics
are valuable to the extent that they stimulate
discussion and understandine among judees, as
well as the general public, on what constitutes
acceptable and unacceptable conduct. They may
also inspire public confidence that concrete
steps are being taken to improve the integrity of
the judiciary.

Because debate and discussion of ethical issues
are ameng the most important results of a code
of ethics, the process of developing a code can
be as important as the final product. Ideally, a
code should be drafted by the judiciary or a
Judges association, with extensive input from
lawyers, civil society leaders, and others who
have experience with the courts. If there is a
national judicial commission in a country, it may
be an appropriate task for that organization.
Hudieral ethics codes should not be drafted by
the legislature or the executive branch.

Guidance in drafting can be songht from several
models {e.g., the Buropean Judges Charter and
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the American Bar Association’s Model Code.)
However, as with all issues discussed in this
paper, the specilics of judicial ethics will be
deternmiined by local context. What appears to be
clearty ethical or unethical in one country may
be murky in another. For example, the apparent
freedom of many European judges to engage in
politics or the system of judicial clections in a
number of U.S. states, would be unacceptable in
other countries.

Most civil code countries already have laws that
define crimes that are applicable to judicial
performance. The judiciary’s organic laws and
regulations also define parameters of behavior.
If an ethics code is introduced, the issue of how
it fits within the existing legal framework must
be addressed.

Additionally, the judiciary will need a
mechanism to interpret the code and to keep a
record of those interpretations that will be |
available to others seeking guidance. Judges
should not be left solely responsible to
determine how the general words of a code
apply in particular situations. Enforcement will
also need to be addressed. Most of the experts
we surveyed did not believe that codes were
being effectively enforced in the countries that
already have them.

Although codes are meant to have a positive
effect on judicial independence, contributors to
the guide flagged some potential abuses. First,
codes have at times been used to punish judges
who did noi vet fully understand the details of
the code and what behaviors were prohibited.
Second, they have also been used to punish
judges considered “too independent.” Both
problems occurred most often when a code was
adopted without extensive discussion among
judges and the public at arge. Accordingly,
coniributors urged that ethics codes not be used
as the basis for discipkine unti! they are widely
known and understood. This generatly does not
leave a vacuum with respect to discipling, since

L

the judge's oath of office is usuatly adequate to
support disciplinary proceedings.

4. The Status of Judges

A theme echoed by this gnide’s contributors was
that a judicial career is poorly regarded in many
counirics. The Jow status of judges is almost
invariably reflected in low salaries and poor
working conditions. Under these circumstances,
it 1s more difficalt for judges to maintain a sense
of professienal dignity. Although the
relationship am'ong self-respect, independence,
and impartiality of decision-making is somewhat
intangible, the general perception is that judges
who do not respect themselves as professionals
are less likely to withstand corruption and other
outside pressures.

The question is: How to increase the self-respect
of judges? Clearly, part of the answer lies
outside the individual judge-—with the attitude
of the gencral public toward the judiciary. That
issue is discussed more fully below.

In terms of affecting the attitude of the judges
themselves, salaries and benefits are key factors.
The retationship of salaries tojudicial
independence is not as straightforward as one
might expect. There seemed to be a clear
consensus amonyg the judges participating in this
study that respectable salartes are a necessary
element of judicial independence. At the most
basic level, it is difficult to reduce petty
corruption among judges unless they are able to
support the essential needs of their families.
Increasing salaries where they were previously
extremely low also seems to be the fastest way
to improve the status of the judiciary, increase
judges self-respect. and attract a broader pool of
qualified applicants who are assumed to be more
inclined and equipped to uphold the integrity of
the office. Several countries have increased
salaries in the past few vears and made judicial
positions more attractive. including Bulgaria.
Georgia, Guatemala, Kyrgyzstan, Romania, and
Uganda.
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However. it is unclear whether increased salaries
decrease the temptation to accept bribes,
especially among judges who are already
steeped in a culture of corruption and who may
have taken the job in the first place because of
its potential for exploitation.' A receni World
Bank study (not specifically on judiciaries)
concluded that there was no evidence that
increasing salaries without taking other
measures leads to significant reductions in
corruption. Rathet, reducing corruption appears
to be much more closely linked to increasing
transparcncy and meritocracy in hiring,
promotions, and discipline.’” It may be
important, therefore. to make salary increases
part of a package that includes these other
aspects of reform,

Pensions are an equally important compenent of
a benefits package. A comfortable pension (if
coupled with life tenure) increases the likelihood
that judges will remain on the bench until the
end of their earcers. This in turn increases the
incentives to resist bribes. asswming there is a
credible risk of detection and discipline. When
money is allocated to increase judicial salaries.
consideration should be given to paying the
fargest mereases to judges who have served Jor
many years of 1o increasing pensions.

Other imcentives can aiso be important 10 -
butlding self-respect among judges, such as
adequate physical conditions, increased
opportunities for continuing education, and
decreased administrative responsibilities.

s Judges Associations

Judges associations in many countries have
primarily been employee unions. established to

" See Lric fensen™s on the context for judicial
independence programs in Section [V,

" Vined Thomas e of, The Quality of Growih (World
Bank and Oxlord University Press. Sept. 2000). Chap. 6,
Tull text may be downloaded: hup:/www.worldbank.org/
himVextdr/goalits !

G

GUATEMALA'S JUDICIARY

In October 1998, the Guatemalan judiciary
opened its first clerk of courts office in
Guatemala city. In the previous year, 1,061 case
files had been “last” in seven oi the 11
Guatemala city trial courts alone. As a
consequence, many accused remained in jail
without a trail, while others escaped prosecution
altogether. In the year after the new office and
records management system went into effect,
only ong case file was lost, and the person
responsible was identified and prosecuted. Other-
features of the new system were equitable and
transparent case assignment, that eliminated
judge shopping and reduced congestion in - -
overfoaded courts; automatic enforcement of
procedurat time limits; and generation of reliable
data that permitted effective planning.

iobby for better benefits. In those cases, they
have rarely been agents for reform. In other
countries, however, they have been key players.
At their best, judges associations can contribute
o iansforming Judicial attitudes by

@ Enhancing a sense of professionalism,
zollegiality, and self-esteem among
wdges which is particularly important
in countries where the prefession has
been held i low regard

¢ Developing and being persuasive
advocates for a code of ethics (They can
adopt their own informal codes and
other mechanisms of self-regulation, and
heighten awareness of ethical issues,
including through publications and
continuing legal education.)

» Sustaining training efforts, by providing
an institutional base and by developing
and disseminating training materials and
other publications

e Developing judicial leadership and
advocating for reforms
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D, Increasing Transparency

Throughout the guide, the importance of
transparency has been highlighted as a key
ingredient in reducing improper influences and
fostering independence. This sub-section
describes five additional ways to increase the
transparency of court operations and the judicial
process.

4. Transparency of Conrt
Operations

Increasing efficiency is a primary goal of
programs designed to modernize court
administration. However, an equally important
zoal is to increase the transparency of a court’s
operations. The organization and procedures of' a
court can either create a transparent operation
with built-in checks that will greatly increase the
difficulty of interfering with court decisions, or
they can do the opposite—Tfacilitate such
interterence.™

Transparency begins with the organization of the
court. In much of Latin America, trial court
organization had not changed for several
hundred years. In the most common model, each
judge had his or her own staff responsible for
handling all facets of a case. resulting in units
that were virtually courts unto themselves.
Although this arrangement may give a good
judge better control of staff support, it is very
open to abuse. Particularly in a written system.
one judge or one clerk can easily alter or delete
documents that will change the outcome of the
case, with little likelihood of being caught. In
recent years, the creation of commen support
functions and records management has begun to
spread. The result is decreased opportunity for
bribery, intimidation, or manipulation.

* See William Davis™ paper on court administratton in
Seetion 1V, )

Good records management is also essential to
reducing improper influences. In a court with
poor records management, it 1s not uncommon
for files in controversial cases to be “lost,” as
well as for documents to be altered. With no
case file, the prosecution or civil litigation
cannot go forward. This is a relatively common
occurrence in courl systems with record
management systems that are so disorganmzed
that no one person can be identified as
responsible if something happens to the case
file. A good records management system will
keep track of who has responsibility for the case
file at all times, and it will create a secured
filing space for records that are not in use.

The initial assignment of a case to a particular
judge is another critical step in a court’s
procedures. Often there is no standard procedure
for registering and assigning cases to judges.
Absent clear procedures, it is easier for bribery
or more subtle forms of influence to determine
the assignment—to a judge who is favorable or
to a judge who has been bribed to ensure the
cutcome. Using a mechanism such as random
assignment of cases greatly reduces the
opportunity for inappropriate influences at this
stage, Although random assignment may create
claims that judges with insufficient expertise
and experience are assigned cases they cannot
handle, the U.S. federal court system’s answer
has been that the costs of a steep learning curve
are worth (1) the benefits the curve provides the
svstem in the aggregate, and (2) the protections
afforded by random assignment.

2. FPublishing Judicial Decisivns

In many counfries, judges, except at the highest
fevels. do not state the reasoning behind their
decisions, either orally or in writing. 1f decisions
are writlen down at all, they are often no more
than a lew sentences. Even decisions by
appellate courts tend to be brief, particularly in
civil law systems. They often simply relate the
facts and cite the applicable statutes and perhaps

- a few relevant cosces.
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Even when decisions are recorded. they may not
be published, so that only the parties to the case
have access to them. If decisions are published,
they may not be indexed and, therefore, not
readily accessible.

Requiring that judges state the reasons for their
decisions in published opinions deters rulings
based on considerations other than law and
facts. Published decisions also improve
consistency in the law and public understanding,
which in turn is likely to increase public support
for the judiciary. Publication can also serve as an
incentive to judges who take pride in thoughttul
fegal analysis. Publishing the names ol judyes
along with their decisions was considered a very
significant reform in Poland.

Haowever, the benefits of publishing opinions are
tempered somewhat by other considerations. In
many cases, the parties are the only ones who
care about the reasons for a decision, and
publishing all decisions can overwhelm the
system. Judges who are too focused on
thoughtful legal analysis may cause unnccessary
delay in cases that simply need a resolution. A
balance sheuld be reached. It may not be
feasible or desirable. particularly given resource
censtraints, to publish all decisions. At a
minintum, however, courts should be obliged to
{1} present the parties a statement of the
decision sufficient to explain it, and (2) publish
the criteria they use to determine whether to
publish opintons.

3. Criminal Procedire Reforms
that Increase Transparency

Over the past decade, many countrics in Latin
America have followed the lead of several
Western Europeap countries in reforming their
criminal procedure codes to move away from the
written, inquisitorial method that is part of the
civil law heritage. New codes have introduced
procedures that are oral, adversarial, and public.
A few countries in Central and Eastein Furope

Ly

(including Georgia and Russia) are also
contemplating such reforms.

Under the prior systems, all testimony, including
the statements of witnesses, was written and
incladed in a case file. Decisions were based
solely on this written file, Judges were not
required to hold hearings or even necessarily
mect with parties. The judge was the central
actor in the process and had multiple roles,
which inchuded directing {or cven carrying out)
the initial investigation, making the decision to
prosccute or not, determining guilt, and
imposing the sentence. In many countries, a
single judge was responsible for all of these
phases in a case. There was no opportunity for
the apposing lawyers to cross-examine
wilnesses; the judge had primary responsibility
for developing the case. Judges were not
required to articulate or write down the reasons
for their decisions. Defendants wete often
unaware of the reasons for the judge’s rulings.
Because the procedures were entirely written,
the public had very little opportunity to observe
or monitor a case as it progressed.

The lack of transparency and concentration of
functions in the judge posed serious threats to
Judicial independence. Such features made it
possible, and in fact easy, for trial court judges
to act arbitrarily or improperly. They also
altorded no protection against intimidation to
Judges who wanted to act honestly, The fact that
all decisions were based on a written file also
permitted judges to delegate significant
responsibiiities to support staff, who were
potentially even more susceptible than the

judges to improper intlucnces.

An additional concern with respect to the old
codes was that defendants had few rights or
protections and were routinely held in pre-trial
detention, often for years, before being
convicted or released. Finally, appellate review.
in which the courts were permitted to review the
facts of the case as well as legal issues, provided
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little check on arbitrariness and corruption. but
rather simply added another layer of decision-
making that lacked transparency.

These criminal procedure reforms launched in
the past decade were designed 1o better protect
rights of suspects and victims, ensure
impartiality and accountability, and increase
effectiveness of the system. An additional goal
was to increase the speed of trials. (In the new
codes’ early vears, procedures may not be more
efficient since prosecutors are often reluctant to
use plea-bargaining. However, as prosccutors
gain more experience and confidence in plea-
bargaining, the procedures should be speedier
than under the prior written systems.) ’

Although the new codes vary substantially,
common features include the following:

+ Evidence is presented oratly with the
parties present. and the public is invited
to observe.

¢ The parties have the opportunity to
present their own evidence and examine
the evidence of the opposing party.

¢ Judges are required to deliberate and
render their decisions immediateiy
fottowing the presentation of evidence
at a continuous trial. They must provide
reasons for their decisions, and these
reasons must be stated within a short
time-—generally no more than two
weeks—of the announcement of the
verdiet, to facilitate timely appeals.

s Appellate courts may review questions
of law only, not facts. (Reformers in
Latin America feft strongly about the
importance of this reform, especially
where trial courts have the opportunity
to hear witnesses and assess their
credibility.)

b¢

» In some countries, most of the
investigative functions and the decision
whether to prosecute have been shitted
to prosceutors independent of the
Judiciary.

Proposals to extend similar reforms to civil
precedure codes are under consideration in
several countries.

- 4. Scrutiny of the Courts by Civil
Society, Acadentics, und the
Media

External monitoring of courts can be a powerful
tool for enhancing the independence of the
judiciary. As transparent procedures are built in,
elTective monitoring becomes more feasible,
compounding the impact of the original reforms.
It is much easier to monitor a court system that
has structured, transparent practices than one
that is either intentionally opaque or merely
disorganized and chaotic. The statistics
generated by good case tracking and information
systems not only allow courts to better manage
their operations, but they alse enable outside
watchdogs to observe trends and identify
questionable abecrations. When supporting the
establishment of these systems, it is important to
help courts develop the confidence to allow
public access to as much information as
possible.

Human rights organizations, bar associations,
and legal service providers are among the groups
that commenly engage in court monitoring. At
times, even a govermmental organization taking
the lead in justice reform may monitor the
court’s operations. Academic organizations often
play a stightly different role, carrying out
independent research about the judiciary that
may look at factors relating to independence in
arcater depth. Contributors 1o this guide strongly
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encouraged support for this type of academic
research and stressed its long-term potential ™

Media scrutiny of courts can also play a positive
role, but is somewhat more difficult to approach,
Investigative journalism projects have not
always been successful. Even when journalists
are well trained and media is independent from
government control, the owners, with their own
biases and connections, often control content.
Additienally, media outlets may simply be
umwilling or unable to commit the funds
necessary to investigate stories,

As an alternative, support was given in the
Philippines to an orgamzation whose specific
goal was to document and expose cases of
corruption, including within the judiciary.
Careful research by this group, the Philippine
Center for Investigative Journalism, led in one
case to the resignation of a supreme court
Justice. However, donors need to keep in mind
that under some circumstances, donor support,
especially when it is a single donor, may tant
the credibility of research and lead to claims that
it was motivated by a foreign agenda,

Disciosure of Judges’ Assets,
Income, Benefits, and
Membership in Associmtions

Although judges otten balk at the invasion of
privacy that disclosure of their private [inances
entails, 1t is almost uniformly considered to be
an effective means of discouraging corruption,
conflicts of interest, and misuse of public funds.
Applicable laws generally require disclosure of
judges” assets and liabilities when they are
appointed and annually thereafter, so that
unexplained acquisitions of wealth or potential

** See Margaret Popkin's paper on Latin America in
Section L and Stephien Golub’s paper on ¢ivil society in

Seetien 1V

he

conflicts can be challenged. Here again, civil
society groups and the media play a key role in
ensuring that these laws are enforced and the
information disclosed is accurate, timely, and
comprehensive,

E. Promoting Socictal Respect for the
Role of an Impartial Judiciary

PN TRt 5&:;\1.;, WO HUYVL wistussit stvelul
conerete measures for enhancing judiclal
independence and impartiality. All are
important, However, one long-time observer of
courts around the world points to a less tangible
factor as the most important one affecting
Judicial independence: the expectations of
society. If a society expects and demands an
honest judiciary, it will probably get one. If
expectations are low, the likelihood that the
Judiciary will operate faicly is equally low.

All the reforms discussed in this guide can help
the judiciary develop public respect and
reinforce changing expectations. We discuss
below four additional issues that are particularly
relevant to building respect for an independent
Jjudiciary,

1 The Power of Constitutional
Review

The power of constitutional review is the
authority of courts to declare Jaws and exccutive
actions unconstitutionai. Although judiciaries in
most countries exercise some degree of
constitutional review, specific arrangements
vary, In most common law countries, including
the United States, all ordinary courts have the
authority to declare laws or acts
unconstitutional, but they may rule on
constitutional issues only as they arise in
specific cases. Most civil law countries
concentrale review power in 2 single
constitutional court, but many allow laws and
issues to be reviewed in the abstract. There is
also variation in who can ask for constitutional
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review—individuals, ombudsmen, officials,
legislators, or the court itself.

In many countries making a transition to
constitutional democracy, the judiciary has long
been seen as a tool of the state and continues to
be viewed with skepticism, if not disdain.
Constitutional cases arc often high profile cascs
that pit one political faction against another. If in
these cases a judiciary is able to rule effectively
to uphold constitutional principles, it can send a
powerful signal to society. Judiciaries have
gained enormeus respect with such rulings, as
seen in Central and Eastern Europe in the 1990s.

Bulgaria provides a good example. After the
1994 electoral victory of the Bulgarian Socialist
Party, the constitutional court ruled agamnst
attempts by Parliament 1o roll back the
reintroduction of private property and freedom’
of the press. The non-communist political forces
as well as the general public came to perceive
the court as the last institutional barrier capable
of stemming the tide of neo-communism, The.
court gained in stature and, in large part owing
to the public’s support, was able to fend off
attempts to ent back its power.

However, in several countries, governments
have refused to complv with decisiens of the
constifutional court (e.g., Slovakia and Belarus)
and substantially reduced the court’s power
{e.u., Kazakhstan and Russia). This itlustrates
the dilemma constitutional courts often face:
Should they make the legally correct decision
and face the prospect of non-compliance and
attacks on their own powers, ot should they
make a decision that avoids controversy,
‘protects them, and possibly enables them to have
an impact in subsequent cases? Bold moves by
constitutional courts can be nstrumental in
building democracy and respect for the courts
themselves, However, the local political
environment will determine the ability of the
courts to exercise independent authority in these
high stakes situations.

g

As a final cautionary note, the establishment of a
constitutional court has not always contributed
to strengthened judicial independence. Tn
Zimbabwe, a proposal 1o establish such a court
was clearly intended to interfere with judicial
independence. The proposal would have
removed the power of constitutional review
from the supreme court and transferred it to a
new constitutional court whose composition
would have been open to considerable political
manipulation. As with all aspects of the
judiciary, constitutional courts are open to
abuse,

2. Effectiveness of the Judiciary™

We have diligently tried to stay on the topic of
judicial independence in this guide,-and not
stray too far afield into the many other important
issues related to judicial reform. However. at
some point in the discussions leading to this
document, the group collectively agreed that in
the real world it is impossible to isolate the
fairness and impartiality of the judiciary from its
effectiveness. As we stated at the beginning, no
one will think a judiciary is good if it processes
cases efficiently, but those cases are not decided
impartially. In fact, that is the halimark of many
judiciaries operating under undemocratic
regimes. By the same token. the general public
will not give much credence to a judiciary that
decides cases fairly but fails to move forward
the bulk of its caseload—ordinary cases
affecting ordinary people—in a timely way;
cases that languish almost invariably deny
someone their rights, Given the interrelationship
among tairness, ctficiency. and public support, it
is often important to work on the effectiveness
of a judiciary at the same time donors help to
address issues directly related to independence.

2 Gee William Davis' paper on court administration in
Section [V,
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Judicial effectiveness is an enormous topic of its
own. Below we note briefly some basic issues.

¢l GOV&’I'}]‘HHC(.‘ Structire

The judiciary needs to have a governance
strvcture that allows it to manage its operations
elfectively. Some of the possible gevernance
structures and their potential effects on judicial
independence were described above. These
governance structures should be considered not
Jjust from the perspective of independence, but
also from the perspective of effectiveness. For
example, in some cases where judicial councils
have been given the task of administering the
court system, they have been ill prepared to
catry out the role. Concerns of this nature have
arisen mn Bolivia, Colombia, and Venezuela.

5. Leadership

To be either independent or effective, a judiciary
must demonstrate strong internai leadership.
Reform programs have ofien foundered for lack
of leadership within the judiciary or lack of
continaity i that leadership. When undertaking
broad reform programs, it is often important for
donors and internal veformers ic work with a
Judiciary to develop its leadeiship capagity.

& Managerial capacit. and adminisiraiive
and operations sysiems

Although we tend to think of judiciaries in terms
of the principles they protect, the operational
processes needed to arrive at that end require
etfective management techniques. Many cases
involve extensive documentation and several
steps before reaching conclusion. Criminal cases
with oral proceedings require choreography just
to ensure that everycne shows up for trial-—
police afficers, witnesses, defendants,
prosecutors, and other supporting actors, And!
many courts these davs are balancing increasing
caseloads. In order to work effectivelyv. a court
svstem needs strontg managerial capacity at

W

every level—budget, personnel, court
operations, congressional and executive
relations, public relations. and strategic
planning.

Equally important are the administrative and
operating systems themselves. The document-
infensive and time-sensitive operations of a
cournt require good record and case flow
management. Resources—budgetary. human,
and equipmemt-—must be used etfectively and be
part of a systen) that anticipates future needs,
Very few developing countries have cither the
systems or management capacity required to
operate a modern day court system, with its
many demands and heavy caseloads, efficiently
and effectively.

d. . Budger

Finally, a court system needs an adequate budget
if it is going to cperate well, [ssues with respect
to budget are discussed above.

3 Enforcement of Judicial
Decisions

The issue of enforcement is similar o the issue
of efficiency. If decisions cannot be enforced,
the judiciary will lose credibility, regardless of
whether it has worked honestly and fairly.
Moreover, the inability of courts to compel
compliance may discourage judges from making
difficult decisions: Why make enemies if their
rulings are not going to be enforced?

Enforcement mechanisms are often weak in
developing countries. particularly where the
state previously dominated the judiciary and
private transactions were limited. In civil cases.
where one private party is tryving to collect
against another. enforcement can be fairly
complex. It ofien involves both the judiciary and
institutions outside the judiciary. Additionally,
the legal structure to support enforcement of

Jjudgements—e.g.. taws relating 1o attachment of
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property, forfeiture of assets, and liens—may
need to be developed.

The timing of donor support for enforcement
mechanisms presents an added complication. If
courts are to have credibility, enforcement
capability has to be established parallet with
improvements in other areas. However, donor
support for enforcement of decisions by courts
that are not vet perceived to be acting fairky and
impartially is extremely problematic.

Executive branch compliance with judicial
tecisions is a subcategory of enforcement that
deserves special attention. There are a variety of
different kinds of claims that can be made
against the government. Some are for violations
of constitutional and statutory rights, such as
due process or non-discrimination; others are for
monetary compensation. Claims against the
government usually start in an administrative
tribunal, with unsuccessful claimants having the
right to appeal to the courts. Failure by
government agencies to comply with court
judgements against them has an especially
deleterious impact on respect for the courts. If
government agencics reutinely fail to comply
with court orders, donors showdd consider this a
ripe area for policy dialogue with the executive
branch.

4. Publicizing Judicial Reform

It is not unusual for the public to be unaware of
some of the reforms that are taking place in the
judiciary, Often only high-profile cases come to
the attention of the general public, and very few
courts in transition countries have developed a

legitimate public relations capacity As steps are
made to improve the caliber and impartiality of . -

judges and the performance of the courts, it is
important 1o keep the public informed. This not”
only builds support for the judicial system, it
also helps to communicate and reinforce the - -
notion that citizens have a legitimate interest in
the status and effectiveness of the courts. '

o

F. The Tension between Independence
and Accountability

Judiciaries in many countries in transition arc
strirggling to break free from their historic
domination by elite groups, the military, political
parties, or the executive. However, it is
appropriate to end on the note that no judiciary
in the world is completely free to act according
to its own lights; nor should it be, Ultimately,
the judiciary, like any other institution of
democratic governance, has to be accountable to
the public for both its decisions and its
operations.”

Accountability operates at various levels.
Although a court- must be free to decide cases
impartially, if its opinions begin to stray too far
from public sentiment, a correction will usually
be called for, whether by demands for changes
in the law or more subtle pressures on the
judicial system to sefect judges deemed more
responsive to popular opinion. At the
administrative fevel, the judiciary has to be
accountable ta the public for how it spends its
funds and manages its operations.

The unique nature of the judiciary makes
designing effective accountability mechanisms
complicated. Accountability mechanisms cannot
interfere with either a court’s adherence to
impartial decision-making or its responsibility
for safeguarding the rights of minerities.
Additionally, individual judges are intended to
reach decisions independently even within the
structure of the judiciary. Hierarchical systems
of supervision, common for maintaining
accountability in exccutive agencies, are
therefore problematic in a judicral system.

** See Linn Hammergren's paper on judicial
independence and judicial accountability in Section 1V, as
well us Mira Gur-Arie and Russell Wheeler’s paper on the
United States and Giuseppe Di Federico’s paper on ltaly in
Section U1
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As there will ahways exist a certain tension
between accountability and independence, the
timing of each provides some degree of relief.
Independence addresses freeing the judiciary
from prior control of its decisions. On the other
hand, accountability focuses on having
mechanisms in place by which the judiciary as
on independent body is required to explain it
operations alter the fact. Since greater
tranaparency is often the kev to both. ephanced
measures of acceuntability can often actually
help to reintorce independence.

G Where to Start

We have described above a number of different
programinatic approaches to enhancing judicial
independence and, more particularly, the

impartiality of the judiciary’s decision-making,

This is a complex area that requiires a long-term .

effort. Problems of judicial independence are
generally embedded in a country’s history and
culture and are not easily eradicated. Often
changes in the judiciary will need to go hand-in-
hand with broader societal changes. Also. the
stakes are high—a situation that often makes
oppesition to reform difficult to overcome.

It is equally clear that the specific models that
work well i one country may have little in
“common with the models that work well in
another country. For example, the U.S. model
for appointing federal judges, in which the
president names all judges with legislative
concurrence, is quite alien to many civil law
ceuntries that have worked to reduce the overly
politicized nature of judicial appointments.
Election of judges, still a practice in some states
in the United States, would seem even more
alien, Yet, most judiciaries in the United States
are considered to be mipartial. In Canada.
executive branch administration of the courts
does nol appear 1o infringe on judicial
independence. The same arraneentent has been
rejected in other countries,

1\

The guide lays out several different areas that. in
most cases, need to be addressed by those
undertaking judicial reform. We have not drawn
a read map for programs addressing judicial
independence; no such clear guidance for
sequencing of activities emerged from the study.
As with all programs, specific activities will
depend on country circumstances. We were,
however, able to define a few general principles
for where to start:

1. As in any development coaperation
activity, strategy formulation should
begin with an analysis of the local
conditions—the desired results, the
degree of receptivity to change, the will
of potential leaders to build the
necessary institutional and human
capacity, the adequacy of resources, and
the commitment of international donors.
A participatory analysis, invelving a
broad range of stakeholders, should seek
to establish long-term goals, articulate a
compelling vision to communicate those
soals, identify realistic program
objectives, and establish accountability
tor implementation.

2. Donors should aim to encourage and
support local reform efforts. Reforms
that are externally driven are difficult to
sustain, Doners should give priority to
issues and activities identified by local
reformers, while also ensuring that local
reformers have access to information
needed to build a coherent reform
program.

Success can build momentum for
additional success. [t may make sense to
start with issues that can be addressed
clfeetively, and Tor which there is
suppart. rather than starting with the
mast difficult issues immediately.

(3]

4. Donors are likely to encounter the least
resistance to ofters to provide training to
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judges and court staff and to improve
court administration. Such programs
may be useful activitics with which to
start so as to develop good working
relationships with in-country
counterparts. Moreover, these programs
can have substantial impact, especially
if they help to identify and strengthen
reformers within the judiciary and
increase the transparency of court
operations.

5. Donors are likely to encounter greatest
resistance to activities that clearly
reduce the influence of one official or
power group. However, ¢ertain
circumstances present especiaily good
opportunities for substantial
breakthroughs: {a) following the
removal of a corrupt regime, when the
incoming government pledges to make
changes, and popular sentiment can be
mobilized to demand genuine reforms;
and (b) as part of a peace process.

€. Not infrequently, program design
;uestivis are framed in terms of “eithes/
or.” Should the donor proceed with a
program addressed to the otficial sector
in the face of wezk support, or focus
solely on civil society? If the judicial
feadership is not reform-minded, should
programs first be aimed al transforming
the leadership, and only thereafter at
improving court operations? The
approach recommended here is to avoid
these “either/or” baseline judgements
and instead determine what is feasible,
and with whom, at a particular time
based on the specific circumstances of
the country, while paying attention to
the long-term objectives. Care should be
taken, of course, to ensure that donor
support does not strengthen anti-reform
elements within the judiciary, for
example, by increasing their prestige.

77

Doners should try not to accede to
pressure to create unrealistic
expectations about how last judicial
independence can be accomplished. In
most situations, judicial independence
will need to be a long-term goal that will
require a sustained effort on the part of
reformers and donors.
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II. REGIONAL AND
COUNTRY STUDIES

A. Judicial Independence in Common
Law Africa
hy Jennifer Widner

Until recently, when the subject of courts in
Africa arose in conversations with Americans,
the first question people often asked was: Why
do the courts niatter at all in Africa? The image
was of a continent in which law played a very
small vole in the resclution of disputes. The
headlines in The New York Times scemed to
confirm that, as c¢id Robert Kaplan’s famous
Adlantic Monthly article which foretold “The
Coming Anarchy.” Law and courts scemed
unimportant in the face of natural resowrce
disputes, leadership struggles, and group
antagonisims.

The perception of African fricnds and colleagues
in the 1980s and 1990s was quite different. They
argued that Africa was at a “critical juncture,” a
“¢ritical moment,” when courts and law did
matter to many people. In two thirds of the
countries of Africa, people could express their
views about government and policy more freely
in the mid-1990s than at any time since
independence. The political changes of the
1990s meant that more people could speak
openly about policy, join associations. form their
own businesses and own their own farms. and
choose among different candidates for public
office. The cowrts were important for building
and protecting this new spacc.

Ordinary people led the way. Although there
were no broad. cross-national studies of court
use in Africa, three surveys administered in the
mid-1990s suggested that, whatever people
thought about the quality of institutional
performance, a surprisingiy high propertion of
households took disputes to magistrates courts
for a hearing, Conducted in Botswana, Tanzania,
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and Uganda Tanzania in 1996, these broad-based
residential surveys revealed, as expected, that
the most common kinds of conflicts that arise m
conmumunities were usually taken first to local
councils or customary fora for resolution. At the
same time, the surveys showed surprisingly
heavy use of magistrates courts. In Tanzania, a
World Bank-financed research team polled
adults in a national survey and asked how many
had used the magistrates courts in the previous
year; six to eight percent of residents had done
s0. Contemporaneous surveys in Uganda and
Botswana asked whether a member of the
household had been a party to a case in the
magistrates courts during the previous five years
and found that between 14 percent answered
affirmatively, in some districts, and that 45
percent did so in arcas that were more subject
than others to land competition.

People brought court cases on a wide range of
matters. Land featured importantly among the
cases on court dockets, but it was not the only
issue people brought for adjudication. In Uganda
and Zimbabwe, communities took disputes
about the order of succession in local kingships
to judges for resolution. Limits on women’s
capacities to make household decisions, buy and
sell property, inherit land and buildings, and win
custody of children were tested in courts, with
varying outcomes across countries. Tension
between city folk and their rural relatives played
itself out in suits about whether the right to bury
the dead resided in the nuclear family or the clan
back home.

As courts have become tmportant to ordinary
people, not just outsiders, the independence of
the judiciary has featured more importantly in
discussions among ordinary people and between
donor countries and African political elites. Both
ordinary people and outsiders worry about the
judiciary’s independence and the kinds of
independence that come trom separation of
powers. They look closely at whether there are
partisan efforts to influence the outcomes of
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particular cases. They monitor “party
detachment,” or removal from exceptional
influence by socially powerlul litigants.

This article is about judicial independence in
common law Africa. It briefly describes the

main features of legal systems in the countries of
Africa that are part of the common faw
tradition—mainly anglophone Africa, and it
situates these in context. It then portrays some of
the main challenges to judicial indepeniacize in
these settings, the principal remedies, and some
ways foreign donors appropriately may support
local initiatives to build independent courts.™

L Features of Legal Systems in
Anglophone Africa and Their
Context

The legal systems of common law Africa, or
anglophone Africa, share many familiar features
with the U.S. system.

a. Structire

At the lowest level, new governments operate
primary courts with limited original jurisdiction
te hear petty civil cases and misdemeanors. In
many countries, they can apply customary law
as well as the statutes and precedents that
together constituted “state law.” The magistrates
whe preside Jo not have law degrees, and i
most countries representation by legal counsel is
not allowed. People have to represent
themselves. A second level magistrates court
handles cases mvolving slightly more money or
more serious crimes. usually those carrying
potential sentences of up to twa years,

> The data used i this article are lrom a
Juestionnaire admimistered by IFES on behall ol USAID in
Kenyva, Malawi. Nigenia. Uganda. Zambiz. and Zimbabwe,
as well as (he author’s own rescarch in Botswana, Tanzania.
and Uganda.

™

“Magistrates Grade [1,” as they are usually
called, have slightly longer training, but they
need not have university degrees. At the third
level, magistrates usually have to be lawyers.
The courts over which they preside have original
jurtsdiction in civil cases involving still more
money and in criminal cases carrying penalties
up to 10 years in prison. These courts also
accept appeals from the lower levels. Counsel
can be present.

Responsibility for managing the magistrates
courts varics across countrics and over time, In
some counties the judiciary does not have full
control over appointments, pay. and tenure at the
lowest levels. while in others it does,

The high court is a court of unlimited civil and
criminal jurisdiction, whose judges almost
always have law degrees and have sometimes®
practiced privately before joining the bench or
have served as judges in other jurisdictions.
Most high courts hold sessions both in the
capital and on circuit.-Alternatively, they create
high court stations in impertant secondary
towns, to increase accessibility.

The cowrt of appeal, which sometimes serves as
a supreme court, constitutes a fifth tier. In most
instances. courts of appeal initially had a
regional basis. as they had in the colonial period.
For instance, in 1962, the Eastern African Court
of Appeal became the Court of Appeal of East
Africa, an organ of a regional organization, the
Last African Community. Each country
determined separately whether its decisions
constituted binding precedent or persuasive
authority, but whichever choice a country made
the court’s law reports were widely read and
followed by lawyers after independence.

Administrative responsibility for the courts
typically lies with the chief and a team of senior
ludicial officers. In most countries the court has
no administrative supportequivalent to that
provided by the Federal Judicial Center or
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Administrative Office of the U.S. Courts in the
United States. The day-to-day operation of the
court [alls to the chief registrar and subordinate
court registrars, the counterparts of the clerk of
court in the tnited States.

In most countries, English is the official
language of the courts, although Tanzania uses
both English and Swahili.

b. Lay participation

In most parts of Africa ihere are no jurics,
although Malawi is experimenting with juries in
capital cases at its highest levels, Lay
participation at lower levels exists, however.
“Assessors” often sit with magistrates at the
primary court level. They may have a vote in
how a case is decided, as theyv do in Tanzania, or
their role may be more limited. At the upper
fevels of the court assessors appear more often
in a capacity equivalent to an expert witness.

e Legal pluralism

Creep fegal pluralism is part of the context in
which courts work in Africa. That is, several
different types of law operate side-by-side. The
state law embraces the constitution, statutes and
adrainisirative rulings. and the past decisions of
judges (precedent}. The state law is based on
English statutes and decisions in place at the
time reception statutes were passed during the
colonial era or on codes developed in India and
Queensland and copied in Africa (the evidence
codes. penal codes, etc.). Independent
governments have modilied specific legislation,
but the basic structure remains largely intact. In
some parts of the continent {e.g., Botswana,
South Africa. and Zimbabwe), the Roman-Dutch
civil law existed earlier and has become part of
the common law.

State law exists alongside customary and
religious laws, which are now mainly linited to
matters concerning the family, inheritance and
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succession, or other aspects of personal law.
Pecple may opt out of them in several ways,
depending on the country. Usually courts wilil
employ the kinds of choice-of-law rules used in
international trade disputes to decide which law
to apply in the event people from two different
systems bring a dispute to court.

Customary courts operate informally or formally
alongside stale courts. In some instances elders
or elected officials mediate disputes or apply
customary law in fora whose decisions are nen-
binding. In other cases. as in Botswana, the
customary courts operate formally, and there is
appeal to the state court system,

Pluralism may complicate efforts to build
independence by focusing the attention of many
ordinary people away from the state courts
toward other fora. Therce is no strong evidence
pointing in this direction, however.

d Resource scarcity and the courts

Resource scarcity affects African courts and

judicial independence in several ways. For

example, it makes it harder to monitor the day-
to-day activities of judges and clerks. It means
that judges often throw cases out of court when
poorly trained and equipped police forces fail to
investigate adequately-—thereby angering
officials and ordinary citizens aiike. [t may mean
it is harder to fill posts with well-trained people
who will not abuse their positions.

One of the most important effects of resource
scarcity centers on the lack of legal materials. In
a common law system, the law includes the
constitution, the statites, and judges’ decisions.
Decisions appear in law reports, which should
be published annually if not more often. Without
funding, law reports lapsed in many parts of
Africa throughout the 1980s and 1990s. They
are only now becoming available again. Coupled
with a lack of availability of statutes, this lacuna
means that many magistrates and judges have
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relied on their old class notes from law scheoi
for their knowledge of the law, with predictable
results. It also means that it is often impossibie
to monitor the quality and uniformity of
decisions.

2. Avenues for Partisan Political
Influence

Currently there 15 considerable variation m the
degree of independence courts display among
common law African countries. Courts in
Botswana, South Africa, and Zimbabwe have
typically anchored one end of the spectrum.
Generally these courts have muintained a high
level of independence, in the view of litigarors,
They have sometimes ruled against the
government in very sensitive high profile cases.
“Executive-mindedness™ has afflicted scme
levels of the bench in some periods, but these
courts long struggled with some success against
this attitude. Corruption, which undermines
party detachment, may be a problem at the
fowest levels of the court, but it has not
seriously eroded the legitimacy of the upper
levels. Courts in Tanzama and Uganda, and
{reportedly) Nigeria and Ghara display higher
levels of independence from partisan infiuence
in particular cases than they used to, although
comrmeniators are quick to point to some
continuing problems. The records of Malavi aind

Zambia are a bit ambiguous. Kenva has arguably

become more vulnerable than 1t onee was,
although it 1s often difficult to measure these
trends.

Surveys administered as part of this project
reveal considerable consensus aboui the major
challenges 1o judicial independence in these
systems. Some difficulties are hard to spot and
surfaced infrequently in writien conversations
‘They appear toward the end of the list,

el Constitutional issues

Local commentators feel that the clarity of the
constitution in providing for independent courts

((b

affects the degree te which peiiticians and -
ordinary people see the judiciary as o separate
branch of government. Most recent constitutions
clearly state that there are three brunches of
government and vest judicial power exclusively
in the courts. By contrast, the Kenyan
constitution does not do so as clearly as it mighi,
and one of the [awyers surveyed for this project
indicated observed that, “consequently. . the
Judiciary js more frequently perceived as o mere
appendage.”

In some countries ruling parties have attempted
to amend constitutions in ways that oust the
jurisdiction of the court or make the court
vulnerable to partisan influence in sensitive
constitutional cases. Trving civilians in courts
martial runs ¢ounter to rule of law norms, but it
happens occasionally. Alert lawyers can bring
cases to the ordinary courts to have the cases
removed from the courts martial and to strike
down these practices as unconstitutional, but
fawyers arc not always willing to take such
actions. Litigation of these cases by public
interest law groups or by teams of lawvers from
severai firms may make it more difficult for
governments to retaliate against the bar for
making applications of habeas corpus in these
instances or far taking other action. None of the -
commentators interviewed for this study
considered ouster of jurisdiction in this form a
major problem today. It appeared mere the'
cxception than the rule.

The creation of constitutional courts has
sometimes proven problematical in African
contexts. It s important that these courts be part
of the judiciary and share all protections
guaranteed the high court and court of appeal.
For example, the Mugabe-sponsored
constiutional proposal 11 Zimbabwe, in 1998-
1999, would have created a constitutional court
whose members would be subject 10 political
manipulation, had it passed.
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b, Appointment procedures

Constitutionally enshrined appointment
procedures attract considerable concern as a
threat to judicial independence. The general
rules regarding appointment and tenure usually
appear in a country’s constitution, sometimes
amplified by a judges act, judiciary act, or other
subsidiary legistation. Some political influence
1s generally acceptable in the appointment of
judges to a country’s highest court, although
there is often an expectation that appoiniments
will command trust from a wide part of the
political spectrum.

Some kinds of appointment processes enhance
the probability that judges will be of
independent mind in their decisions. In most
countries, including the United States, the
president nominates candidates for these
positions, and a supermajority in the legislature,
ot one house of the legislature, must confinm the
choice. In Africa, presidents usually nominate
not only the chief justice but also the judges of
appeal or supreme court justices and judges of
the high court, and in only a few countries is
there any legislative check {(for example,
Zambia). Even where a legislative check exists,
when party competition is limited, this
requirement may be insufficient to produce
someone in whose character people generally
place trust. The legislature may “be in the
pocket™ of the head of state and rubberstamp the
president’s decision. The individual so
appointed may feel beholden to the executive.

In Africa, many countrics employ a judicial
services comnussion to generate a state of
candidates from which the president can choose.
In some countries these slates constrain the
president’s choice to a particular list of
nominees, while in others they arc merely
advisory. In some instances the commissions are
made up only of presidential appointees
(including senior judges), while in others they
include representatives of the private bar chosen

7

by the membership of these organizations, It is
generally believed that bar participation reduces
the risk of partisan control, enhances the quality
of candidale selection, and reduces the degree to
which appointees feel beholden to the
governments who nominated them. Even when
the makeup of these commissions creates the
possibility of executive influence, group
deciston-making may be generally fair, as it
appears to be in Zimbabwe.

It is important to point out that these rules
merely increase the probability that a judge will
decide cases on the basis of tie law, not out of'a
desire to reward those who appointed him or her
either through partisanship or through executive-
mindedness. Procedures that give opposition
parties some say or procedures that limit the
powers of the sitting president in the
appointments process do not in and of
themselves guarantee independence.

The appointment of temporary judges, or
“judges ot assize,” attracts concern in some
countries. Fligh numbers of vacancies. severe
backlogs, and the prospect of waves of election
petitions after national electoral contests may
lead courts to appoint temporary judges. In some
instances the courts encourage retired judges to
resume these temporary posts. In other cases, the
president and the chief justice select people for
these posts, with none of the checks and
safeguards that attend regular appointments,
Coupled with the absence of security of tenure
for the oecupants of these posts, this kind of
selection may increase the probability that
judges of assize will be executive-minded or
partisan. Repeated, heavy use of temporary
judges is a sign of potential trouble, although it
may be necessary to meet the demands created
by sudden and unanticipated surges in hitigation.

Court registrars, equivalent to U.S. clerks of
court, have important responsibilities for
managing the docket. They may assist in
assigning cases or take major responsibility for
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that function. They oversee the registry where

- cases are filed. In some countries upper court
registrars are sehior magistrates who are judges-
in-the-making. They may share security of
tenure with judges or be subject to removal only
for cause by a vote of a judicial services
comumission. 1n other cases, registrars appear to
have less protection. At lcast one commentator
thought it was important to extend constitutional
protections of tenure to the registrars of the high
court and court of appeal or supreme court.

. Financing

Judges and lawyers often complain that courts
that render judgments against government find
themselves without adequate finance. There is
probably truth to these allegations, but there are
so many other problems that complicate courts’
financial situations that it is often hard to draw
clear causal inferences.,

Courts in Africa rarely have adequate funds to
carry out their operations, and they account for a
small fraciion of expenditure——usuallv less than
one percent of the budeet. Until recently all fees
and fines coliccted by the couwsts were remitted
io the central government. To ease financing
problems, some governmants now allow the
judiciary to keep court fees.

To protect court budgets from political
maniputation, the standard practice
internationally is to make core expenditures
(judges’ salaries, some basic operating
expenses) part of the consolidated budget. That
means these tunds are dedicated for these
particular purposes, and the executive imay not
reatlocate the montes. Tvpically a representative
of the judiciary helps make the case for the
budget to the legislature.

Practices tn Alrican countries vary. Some make
the budget part of the consolidated fund. while
others do not. Some allow a representative of the
Jjudiciary to help present the budget to the

As

legislature, while most place the ministry of
justice in charge of this function. Many judges
complain that ministries of justice cut hack the
court’s appropriation requests for political
reasons even before the budget goes to the
legislature, and that executive disapproval of the
courts is given force in this way. Certainly best
practice suggesis that judiciaries should be able
to play a more active role in explaining the
budget to the legislature and in presenting a
clear pictfire of needs, even if there is not yat
strong party competition at the legislative level.

Even strong protections cannot guarantee an
adequate budget. Under-financing can happen
even when governments are sympathetic. Many
African governments have moved to cash
budgets under pressure from international
financial institutions. A government cannot
release more funds from the treasury than in
collects, and these rules apply on a monthly
basis. As a result, the judiciary may receive
inadequate funding to maintain menth-to-month
operations if national tax collection does not
meet expectations. The more difficult the
country’s own financial situation. the less easy it
15 to monitor whether the treasury is trving to
engage in political manipulation of the courts or
whether the treasury simply cannot pay the
courts what they were promised.

o Assignment of cases

Fear that partisanship may enter the judicial
process through the assignment of sensitive
cases to pro-government judges are prenounced
in many African countries right now. This issue
is an old one in the history of courts worldwide.
To alleviate these concerns, many judicial
svstems find a way to take individual decision-
imakers out of the picture by randomizing
assignment in some way. The cost may be a loss
ol expertise, when cases are handed io judges
who have little background with the issues they
raise. As a result, some courts form subject-
spectfic divisions {l.e., civil and criminal: or
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criminal. commercial, family, constitutional. and
other civil) and randomize assigniment within
those divisions, rotating judeces between
divisions every year or two. They also use
tornmlas to estimate the work a particular case
will create, so as not to overburden some judges
while leaving others with time on their hands.

Currently most African courts assign cases
deliberately, or systematically, instead of using
some form of random assignment. The reasons
may be pragmatic, but there is always a risk that
this practice will promote partisan influence or
corruption. This concern has arisen in Malawi,
for example. In Kenya, the chief justice assigns
constitutional cases and many civil disputes to
particular judges. The duty judge assigns other
matters. Writes one commentator, “In the early
1990s, [the office of the duty judge).. . was
grossly abused.... One or two judges who were
designated duty judges for a very long time
consistently allocated to themselves all
politically sensitive cases and proceeded to
dismiss alt of them.” More recently Kenya’s
courts have rotated the duty judge position on a
monthly basis, thereby alleviating some of the
problem the commentator notes.

e. Executive-nindedness

Usually when we talk about judicial
independence the focus is on partisan influence
in particular cases. But many commentators
warry that executive-mindedness, or a
predisposition to favor the government, as a
greater threat. The roots of this predisposition lie
partly in heritage and partly in the management
of financial opportunity. Unlike most African
countries and unlike the United States, England
has no written constitution, although it has long
treated several important historical documents as
a source of constitutional principles (and it now
has a bill ol rights, incorporated through
legistation from European and international
documents). Judges could not use judicial
review in the same way judges have vsed

’7_@

powers of judicial review in the United States
and other parts of the world. Morcover, there
was a strong tradition of deference to the
Jegislature. As a result, the training of many
African judges has not embraced the kinds of
interpretive strategies that would help them
strengthen the separation of powers,

In many countries, low pensions mean that
Judges must look for additional sources of
+ncome after they leave the bench. Because

governments continue to be among the major

employers, some judges may watch what they
say on the bench in order to preserve their future
options.

Exposure to decisions from other jurisdictions
and training, as well as better pension systems,
appear to alleviate these problems. Donor
encouragement has been helpful in attacking
these issues in several countries, although
commentators continue to observe some
conservatism on the bench,

ia Judicial comportnient

Judges must not only render impartial
judaments, but must also project the appearance
of fairness. It is very easy for a fine judge to
appear partisan by mixing with politicians on
social occasions or by offering advisory
opinions to government.

In the smal! social whirl of most African
capitals, judges and politicians often do
encounter one another, but this practice can
engender public dismay. Several commentators
interviewed for this study suggested that
judiciaries should give thought to what kinds of
appearances and practices are acceptable and
which ones compromise appearances of fairness,
Our Malawian contributor expressed particular
concern in this regard. Few Afncan countries
have judicial codes of ethics that provide
guidelines. The Tanzanian court borrowed its
guidelines from the code of conduct the
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American Bar Association developed in the
United States, and one could imagine such a
document providing grist for discussion
elsewhere.

Ir: the United States, advisory opinions are taboo
at the federal level, although statements to non-
political academic and legal audiences generally
are acceptable (and are read by government
officers). Abstract statements about how the
court understands the law, detached from the
facts of a particular case, can be misleading and
can appear to compromise the separation of
DOWETS,

But there is another side to the story. At the state
level in the United States and in the British legal
tradition more gencrally, some sorts of advisory
opinions are often considered acceptable (and
historically the courts weré required to provide
such). The European Court of Justice and
International Court of Justice may also issue
some sorts of advisory opinions. African chief
justices often consider advisory opinions helpful
in cultivating understanding of rule of law issues
in the execuitive branch or legislature.

The issue of advisory opintons has caughi the
attention of some of the comimentators
interviewed for this study. The Malawi
commentator thought that all phone calls and
contacts between judges and the executive ought
io be recorded and monitored; he strongly
believed that these contacts compromised
Judicial independence. Although this
recommendation would seem too strong, it does
appear that establishing guidelines for the issue
of such opinions would be an important part of
". confidence building exercises and of public
education. Courts might usefuily convene legal
“scholars, practitioners. and members of the
exccutive and legislature to discuss the practices
used in other countries and the issues al stake.

%‘C

g Orchesirated criticism

In the old days, governments displeased by a
court’s actions somelimes sent armed persannel
to intimidate a judge or magistrate. These
actions now attract such strong international
criticism and offend public sentiment so greatly
that they are comparatively rarc. Scveral
commentators interviewed for this study
suggested that the action has shified instead to,
what they call “orchestrated public criticism.™
The phenomenon has three dimensions. One is
deliberate action by ruling parties to instigate
criticism of judees in particular cascs, or the
courts in general, by using party-funded NGOs
as mouthpieces, Although this practice is
apparently ohservable and it is surely unpleasant
for the judges involved, there would seem fittle
that anyone could reasonably do in an open
society to stop this kind of behavior. Indeed, it
would seem inappropriate to do so. The best a
court can do is'lo ensure that law reports are
available to the public and to 1ssue press releases
that explain the reasoning in particular cases—
or explain the rationale behind an institutional
change. The Zimbabwe courts have used this
latter option, to varying effect.

A second dimension is partisan efforts to
sencrate false accusations against judges and
magistrates who rule against the govermment and
Lo pay journalists to disseminale the charges
without hard evidence. One commentator from
Zambia said he thought that the chief justice of
the Zambian court had been subject to such

_ pressures. Writing for a panel of the supreme

court, the chief justice had struck down a
provision of the country’s Public Order Act for
being vague and over-broad. The legislature
tried to re-instate the provision and a journalist
made public a charge that the chicl justice had
raped a court employee. Later the journalist
admitted ke had been paid by a press assistant in
the government to do so and that the whole
matter was political.
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Throughout the region, heads of slate comment
on the substance of particular matters before the
court and indicate what they think the outcome
of the case should be. This practice violates
rules about camments on cases sub judice, but
heads of state are either unaware of these rules
or do not intend ta respect them. They prejudice
the outcomes of these cases, as a result, and they
can compromise the appearance of
independence in the court too. That s, a judge
may decide based an the faw and the facts that a
complainant’s case against the government has
no merit. But if that judgment comes after public
statements by the head of state about the “right”
outcome of the case, the popular impression 1s
that the court 1s under partisan control.

I, Measures that politicize the judicial
rocess

The integrity of the courts suffers if aspects of
the judicial process that lie outside the judiciary
proper become politicized. The contributors to
this study expressed concern about the partisan
use of the police and public prosecutors to
harass critics or opponents. Arrest of journalists
for violating sedition laws, their placement
under remand for weeks, and the threat of
bankrupting lawstits are sometimes used to
stlence opposition. As the trial date approaches,
the defendants are then released when the
prosecutor drops the charges. The courts, as well
as the police, fall under the pall of suspicion.

Courts have some limited ability to control
police and prosecutors when they do these sortg
of things, separate from their ability to hear
complaints brought by injured parties. Criminal
defendants have to come before a magistrate or
judge for a pretiminary hearing within a short
period—usually 48 hours. The court can enforce
this re-q.uirement. and jlldici'al" personnel can
make prison visits to see that this rule wins
respect, It can also initiate case flow
management commitiees 1o ensure that bad
scheduling does not interfere with the transport

of prisoners to the court for trial, and it can
dismiss cases when the government asks for
repeated adjournments (postponements) for no
good reason.

There is a more difficult issue in many
jurisdictions. Laws control what a prosecutor
must show in order to avoid dismissal at the
preliminary hearing. In many African countries,
legislatures have gradually nibbled away at
measures that require presentation of a summary
of the evidence—evidence that a magistrate or
judge could use to dismiss charges in frivolous
cases. Re-invigorating these laws could help
remedy the situation.

. What courts cannot do is compel the prosecution

of politically protected defendants. That is,
people who commit crimes and have strong
political backing may find that prosecutors drop

‘charges against them, Courts can do nothing

under these circumstances, and the fairness of
the judicial process is clearly compromised.

i Substantive low and judicial
independence

Finally, participants in this study point out that
the content of the law—the substantive law--
may make a difference in popular impressions of
the court’s independence. Judges are required to
enforce the laws on the beoks, whether they
think them appropriate or not, and enforcing
laws people think are unacceptable can damage
the reputation of the judiciary for fairness.

But this causal relationship depends on many
things. In the apartheid era, courts in South
Africa managed to moderate the effects of laws
that are out of line with norms embedded in
constituiions or treaties and covenants,
depending on the status these had within the
country. They tried to reach to similar cases in
other countries to narrow the application of rules
they consider unjust. The institution acquired
greater integrity as a result, or at least certain
justices and certain levels of the court did.
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The lesson for the rest of Africa appears in some
of the project participants’ comments. That is,
Judicial training, knowledge of comparative law,
access to law materials from other parts of the
world, and facility with international norms all
can make a difference even where the
substantive [aw is unattractive.

3 Corraption and Problems of
Party Detachment

Independence means independence not only
[rom partisan pelitical pressure but also {rom
socially powerfui litigants. The main way that
the socially powerful influence the judicial
process is through corruption; corruption figured
importantly in the comments of participants
from Kenya. Malawi, Nigeria. Uganda, and
Zambia. As a general rule, observers consider -
corruption most troublesome at the lower levels
of the court, in the magistracy. But there are
instances of corruption in high courts and courts
of appeal from time 1o tine.

Low levels of remuneration usually attract
attention as the main source of corrupt behavior,
and such comments figured importantly in the
mformation this project received. But some
canlion is important.

+  Inomany countries, judees have movad
to new pay scales and are now paid
more than other civil servants. We
expect to see lower levels of corruption
at the top, if economic concerns are
some primary motives. These changes,
however, have left the magistracy
tareely un-touched. and that is the part
of the judiciary where the problems are
usually the most severe.

e Several observers remarked that, even
with the pay upgrades, private
practitioners carned more than indyces,
so the temptation 1o charge extra
remained. Although one can understand
that this Jifferential may make i1 harder

g1

for judiciaries to attract talented senior
personnel. nowhere in the developed
democracics are judges paid more than
good private practitioners, and
correption is not rampant in those
settings. Norms do appear to make a
difference.

Codes of conduct provide an important set of
guidelines for judicial personnel and
magistrates, whose education often has not
included any background in such matters.

Some of the corruption problems take place in

" court registries, where clerks set up schemes to

extract money from Iitigants “on behalf of the

Judge,” without the judge being aware of the

request. Reducing the numbers of peints at
which clerks are in a pesition to issue a
permission or perform a service could help
reduce these problems.

There is also a risk that charges of corruption
can be misused to discredit an honest judgze or
magistrate who is handling a sensitive case. One
project participant recommended establishing an
independent Judicial Ombudsman to help deflect
public eriticism and 10 help investigate
allegations of corruption so that misuse of
corrupiion charges becomes less of a problem
and zo Tt cerrapt officers can be fired.
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B. Emerging Lessons from Reform
Efforts in Eastern Europe and
Eurasia
by Echwin Rekash”

L Introduction and Background

This article will assess efforts to strengthen the
judicial independence in eight countries of
Eastern Europe in order to offer some lessons
learned. The countries are Bulgaria, Georgia,
Hungary, Poland, Romania, Russia, Slovakia,
and Ukraine.

Although somewhat crude, a number of
generalizations can be made at the outset
regarding contextual differences in history,
politics, and legal culture among the countrics
studied, which affect their potential for judicial
independence. Three of the countries—Georgia,
Russia, and Ukraine—were once part of the
Soviet Union. The creation of a socialist legal
system in the Soviet Union influenced
significantly counterpart legal'systems in the
former Warsaw Pact countries. but the resulting
hybrids nonetheless constituted less radical
departures from European liberalism.
Furthermore, liberal institutions were more
highly developed in some countries than in
others prior to the ascendance of state socialism.
The degree to which liberal traditions were

“This article is based on the auther’s own
rescarch and experienees, as well as upon cxcellent country
studies. prepared in response o a joint USAID and IFES
questionnaire administered in the following countrics:
Bulgaria. Georgia, Hungary, Poland. Romania, Russia,
Slovakin, and Ukraine. In the body of this chapter, each of
these country studies will be cited as “fcountry} report.”™
except in the case of Russia for which the author reficd en
Peier - Solomoa. fr. and Todd S. Fogleseng, Courrs in
Transition in Russiu: The Challenge of Judicial Reform
{Boulder; Westview Press 20000, and which will be cited as
“Solomen and Foglesong.” The auther thanks Columbia
law students Phifip Webb. for his able research assistance,

and Natalva Scimeca. for her unstinting editorial assistance.
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either retained or rejected in each country is
significant because it corresponds to the
readiness of political and professional elites to
embrace changes that bring about the restoration
or creation of liberal institutions, such as an
independent judiciary. These differences are far
more telling than the shared rhetorical consensus
among donors and target country elites.

Despite the common Soviet legal system, there
are important differences that distinguish
Georgia from Russia and Ukraine. Perhaps
because intellectnal and proféssional clites in
Georgia feel stronger ties to European traditions
or perhaps because of the relative ease of
carrying out successful reforms in a small
country, judicial reform has been much easier to
achieve in that country than in Russta and
Ukraine.

Among the former Warsaw Pact countries,
Hungary and Poland have the strongest liberal
traditions. Although Bulgaria, Romania, and
Slovakia can also show strong support among,
intellectual and professional elites for the
development of liberal institutions such as an
independent judiciary, Hungary and Poland have
legal cultures that are significantly more
conducive to reform.

2. Civil Law Tradition

Despite these differences, a significant number

of factors are shared to varving degrees by each

of the countries studied. For instance, each
country’s legal svstem is based on civil law

rather than common law. Morcover, most of the
countries had substantial experience with
continental-style civil law systems prior to
adopting the socialist legal system. As a result.
standards of judicial practice prevalent in
common law countries—even some viewed by .
Anglo-American lawyers as inherent to judicial’
independence—do not necessarity pertain. For
example, the laswmaking function of the judge is ‘
significantly less important in civil law systems ‘
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since precedent plays a less formal role than in
commton law systems. Consequently. judges in
civil law systems are more likely in their rulings
to defer to legislative or executive authority and
less likely to go beyond the application of
positive law. Morcover, judicial reasoning is
often considered to be no more than the simple
application of logic since the judge’s role.
theoretically, is to deductively apply legislated
rules rather than interpret and develop rules
inductively Troi particulur cuses. Une tesii s
less written justification for judicial decisions
and hence less transparency than in common law
systems. '

Additionally, prosecutors in ¢ivi] law countries
enjoy a status similar to judges. In France and
Italy, for example, judges and proseculors both
belong to the professional category of
magistrates. Likewise, Bulgaria and Romania
have adopted a magistrature system in which
both judges and prosecutors are considered part
of the judicial branch. One explanation for this
classification can be found in the thearetical
differences underlying the inquisitorial approach
(civil law) and adversarial approach (common
law) to truth secking. In the functioning of an
mquisitorial system. there ic less reed for a
separation between the judiciai aud
prosecutorial functions.

3. Legacies of the Socialist Law
Tredition

The civil law variant currently found in Eastern
Europe s heavily influenced by the socialist law
tradition, which distarts some of the typical
features of civil faw systems in ways that inhibit
judicial independence. In the socialist legal
system, the state was arguably based on law. but
laws and other norms did not have democratic
fegitimacy since they were claborated by a
single-party state. Moreover, law was only one
of namerous instruments of state contral, and it
was not the most important one, (Solomon and
Foglesong, p. 4) Lastly, because of the lack of
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separation of powers, there was lttle need for

Judges to be independent decision-makers. On

the contrary, loyalty was valued (ar more highly
than independence.

d. The procuracy

The precuracy (prokuraturay—a more extensive
and powerful institution than a prosecutor’s
office——was the principal legal anm of the
communist state, and judges were effectively
subordinated to procurators. Indeed, the
procurator was responsible not only for
conducting the prosecution, but also for
monitoring the “legality of the proceedings.”
{Solomon and Foglesong, p. 6).

As a legacy of the procuracy s former power
and importance, the post-secialist reformed
procuracy continues to employ many of the
most capable and influential legal professionals.
Accordingly, it has engaged in much political
obstruction to reform, since procurators often
perceive changes intended to strengthen the
Judiciary and improve its independence as
threats to their power and prestige,

i, Methods and patterns of judicial
redsonmg

According to Ewa Letowska. a Polish legal
scholar, judge on the Supreme Administrative
Court, and first ombudsman of Poland, *[TThe
courts [under socialist law] were not only bound
by the statute but also by every normative
act....The system of law was not a system of
statutes only, but one of acts created by the
administration, too. The courts asserted they
were not allowed to exercise control over the
executive even if it issied unconstitutional law.”
{Poland report) Consistent with this appreach,
judicial reasoning in post-socialist countries,
compared with other civil law countries, tends
to be even more reliant on strict interpretation of
positive law and less willing to address
inconsistent, ii[ogiﬁ:al. or unconstitutional
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outcomes produced by literal application of the
law. As Jan Hrubala, a former judge in Slovakia,
wrote, “In spite of the democratic changes in the
society, certain representatives of the judicial
profession continue to behave as if the judges
were no more than civil servants whose
obligation is to fulfill the will of the current
power holders and to accept without reservation
the decisions of state administration officials.”
{Slovakia report)

c. Low status of judges

Because of their relatively unimportant role in
the socialist legal system, judges held a low
status in society. They were considered civil
servants, performing an almost clerical function.
One indication of their low status is that the
majority of judges in the Soviet Union were not
privileged enough o have their own apartments
(Solomon and Foglesony, p. 7). Similarly, most
observers consider the fact that a large majority
of judges in socialist legal systems were women
as further evidence of this low status rather than
a sign of gender cquality. Although the status of
judges has improved considerably in the last 10
years, for the most part. they do not yetenjoy a
status comparable to their western counterparts.
Many of the individuals who became judges
when it was a low status profession continue in
their positions, doing little to enhance the public
perception of overall judicial competence.
Especially in Ukraine and Russia, many judges
continue to work in dilapidated courtrooms and
offices. Judges in each of the countries studied,
including the most prosperous (such as Poland),
suffer from grossly inadequate resources and
working conditions—signs that they and their
functions continue to be underappreciated.

d. Executive interference and telephone
Justice

Interference in individual judicial decision-
making was so common under socialist law,
especially 1n the Soviet Union. that the term
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“telephone justice™ was widely used to refer to
the particular phenomenon of judges deciding
cases based on instructions received by
telephone from a government official. The
jurisdictional competence ol courts was
narrowly circumseribed under socialist law, and,
even on those matters brought before them,
judges generally deferred to procurators. As a
result, executive autherities controlled many
judicial functions.

This has lgd to a continuing tendency for the
executive to intervene in judicial decision-
making. In Poland, for examplé, the leader of the
then ruling Solidarity political party recently
conducted “disciplinary conversations™ with
Constitutienal Tribunal judges who had issued
decisions contrary to the interests of his party.
(Gazeta Wyhoreza, June 3-4. 2000) Moreover,
former Polish president Lech Walesa once
phoned the president of the Supreme
Administrative Court to demand assurances
about a particular case’s outcome, prompting the
judge’s resignation. (Poland report) in Romania,
execulive interference seems to have had
tangible effects. The Supreme Court overruled
its own jurisprudence concerning nationalized
property in 1994, following public criticism by
the ex-communist Romanian president and an
extraordinary appeal by the general prosecutor.
The Supreme Court reversed itself a second time
in 1996. reverting to the earkter jurisprudence
after an anti-communist government was ¢lected
for the first time. (Romania report)

Executive influence is exercised in other ways
as well. In many Eastern European couniries, the
Jjudicial council, which oversees the
appointment, promotion, and discipline of
judges, is itself effectively controlled by the
executive through the appointment of members
to the council. In Bulgaria, members of the
Supreme Judicial Council are meant to serve
five~year terms. Since the council was
established in 1991, however, only one council
has served its full term in office, as two out of
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three attempts by the government to end the
council members” terms in office and hold early
reelections have succceded. The Bulgarian
Constitutional Court upheld the constitutionality
of these actions in 1991 and 1999, when the
majority of the court had been appointed by the
party seeking early re-elections. But it found a
1994 attempt to be unconstitutional, when the
majority of the court had been appointed by
what was then an opposition party. (Bulgaria
report) -

The composition of judicial councils is also
affected by other sorts of more subtle executive
influence. Several countries allow prosecutors
andfor other executive officials, sucl as the
justice minister, to sit on or appoint council
representatives. In some countries such ag
Slovakia, the presidents of courts hold positions
in state administration as well as judicial
positions, creating potential contlicts of interest,

e. Cemtralized control

Another product of the socialist legal system is a
strong ethic of centralized control that continues
to impact judicial independence. In Ukraine, for
example, the legal system still provides an
avenue for prosecutors to “protest” ponndka
(mistakes) committed by courts and for higher
courts to routincly subject lower court decisions
to cassation, or de novo review of facts and law.
These procedures do not per se violate
principles of judicial independence, but they.do
substantially inhibit the development of an
independent judiciary when implemented by
" individuats and institutions steeped in the
tradition of strong, centralized control,
According to one Ukrainian lawver. Serhei
Safulko, “the judge lies ‘between two fires.
between what he believes is good law and the
orders handed down from the high courts.”
Moreover, to some extent, according Lo Safulko,
the hierarchical control is self-imposcd:

W

In most cases when there is no pressure from the
outside, judges perform their professional duties-
impartially, However. judges. cspecially in
district (city) courts, will often consuit judges of
higher courts, in particular the oblust courts.
They ask these judges[’] advice on how to rule
correctly in this or that case and almost always
follow the advice they get. even if it is wrong.
(Russia report).

Additionally, in Ukraine, the Soviet practice of
discussing data about the “stabifity of sentences”
(or the extent to which appeals are successful) at

judicial conferences continues to operate as a

means of controlling individual independence.
(Russia report) While Ukraine appears to have
much stronger traces of centralized control than
the other countries studied, the related practice
of awarding judicial promoticns primarily based
on the rarity of successtul appeals to a judge’s
decisions continues in many of the other
countries as well.

4. Recent Reform Efforts
a. Selection and appointment of judges

In Eastern Europe a judicial council typically
nominates candidate judges for appointment by
the president or, in some cases, by the justice
minister. The principat measure of reform in the
selection and appuointment of juduos has been to
insulate this process, to varying degrees, from
the exceutive. Yet, among the countries studied.
only Hungary has achieved what appears to be a
complete insulation of the appointment process
from executive influence. In Hungary, the
presidents of regional courts evaluate
applications to judicial posts and ultimately
appoint judges. Regional self-govermning judicial
councils may offer only non-binding opinions on
candidates. The only exception to this process
for the ordinary courts is that the president of
the Supreme Court is elected by a two-thirds
vote of Parliament upon the nomination of the
president of the republic. (Hungary report)
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Poland utilizes a less elaborate form of
transparency and safeguard against cronyism in
the selection of judges. Candidates for judicial
posts are announced by the general assembly of
the respective court, and a candidate-judge may
not be selected for any given post unless there
are at least two candidates. Yet, the system is not
flawless, as personal connections can be
instrumental in the earlier stages of a judicial
career—completion of a judicial apprenticeship
is required to serve as a judge n Poland, and
applicants for apprenticeships who have family
contacts in the judictal profession are
unofficially favored. (Poland report)

The current system in Slovakia, as of this
writing, is somewhat exceptionat. The Council
of Judges created in 1995 has solely advisory
responsibilities, and judges are currently
appointed in Slovakia by Parliament upon the
nomination of the government. However, the
Slovak government, following an election
victory by pro-democratic [orces, has prepared a
judicial reform package that, at the time of
writing, would recreate the (or create a new)
judicial council, to be named the High Council
of Justice. The High Council of Justice would
recommend candidates to be formally nominated
by the president of Slovakia, who was chosen
above the justice minister and prime minister to
carry out this function because the president is
directly clected and has been widely perceived
as a neudral political figure in Slovakia, who
lacks close ties to political parties. (Slovakia
report)

Several states have vet to Initiate signiticant
reform in this area. In Russia and Ukraine,
bureaucratic procedures continue to create many
opportunities for executive interference. In those
countries, judicial qualification commissions
screen candidates at the local level, examining
their educational qualifications. Russia follows
an elaborate and perhaps overly bureaucratized
procedure. The judicial qualification
commissions, which are composed solely of
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judges, recommend local candidates for
appointment by the regional legislatures. The
regional legislatures, in turn, forward approved
candidales to the Supreme Court, which makes
recommendations for nomination by the
president of the Russian federation. (Solomon
and Foglesong)

Ukraine uses a similar procedure, m which
judicial qualification commissions include law
professors, representatives of local departments
of the Justice Ministry, tocal officials, and
judges. In addition to judicial qualification
commissions. local court presidents, and Justice
Ministry officials interview the candidates, and
the head of the regional department of the
Justice Ministry recommends candidates to the
minister of justice. The minister of justice may
return a candidate’s application to the region,
effectively ending the candidacy, or may
recomumend the candidate for appointment by
the High Council of Justice. (Russia report)

The processes in Russia and Ukraine have been
criticized for being politicized and epaque. The
Ukrainian system is particularly problematic
since the judicial qualification commmissions
include Tocal executive authorities, and the
Justice Ministry has several opportunities to vet
candidates before the High Council’s formal
approval process begins. (Russia report)

b Georgiu s wrilten exam for judicial
appoiniments

Another eritical reform to the judicial selection
process that aims to improve the independence
of the judiciary is to employ objective merit-
based criteria and to publicize the selection
procedure in order to enhance public confidence
in the judiciary. A remarkable example of reform
that was supported by foreign donors isthe
written examination-based selection process
instituted in Georgia through a 1997 Law on the
Courts of General Jurisdiction, which appliesto
all sitting judges, as well as new appointees.
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(For a description of the positive impact this
process has had on judicial independence in
Georgia, see Mark K. Dietrich, Legal and
Judicial Reform in Central Evrope und the
Former Soviet Union—Voices from Five
Countries (Washington, DC: World Bank 2000),
pp. 7-8, hereinafter “Dietrich paper.”) The
Supreme Court of Georgia administerced the
judicial qualification exam for the first ime n
1998, and it has been offered five additional
times between 1998 and September 2000.

The structure of the examination process
resulted from collaboration between the
Califorma State Bar and the Georgian Council
of Judges. With USAILD support, ABA CEELI
arranged for a bar examination expert from
California to travel to Georgia to work with the
president of the Georgian Supreme Court in
order to create an objective examination-based
selection procedure which would be fairly
administered and perceived as unbiased by both
cxaminees and the general public. (Dictrich
paper)

First, the Council of fudges appoinis the
members of an examination comnussion to
administer the exam in a manner that guaraniees
the confidentiality of test-takers’ identities. The
exam, which tests for substantive knowledge of
Georgian law, 1s conducted in two parts: a
computer-graded, multiple-choice portion
consisting of 100 questions with a mandatory
pass rate of 75 percent; and an essay portion
administered the following week. The first
examination was printed in California and
placed on a Lutthansa planc in San Francisco
under the observation of the German consul-
general to the United States. The German
ambassador to Georgia met the plane in Tblisi
and transported the examinations in his
limousine to the German embassy, where they
were held until examination day. CEELI and the
Council of Justice had mobilized international
observers to monitor the examinees for cheating
on the examination day. Immediately after the
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examination, the answers were projected onto a
screen, and the examinees, who had retained
carbon copies of their answer sheets, could
compare their answers to the correct ones. The
pass rate for the first exam was only 47 out of a
total of several hundred examinees: no sitting

judges in the group passed. (Dietrich paper)

Following the examination, success(ul
examinees were invited to apply to the Council
of Tustice for existing vacancies. After council
members interviewed each candidate, the
council voted on whether he or she should be
nominated for the president’s final approval.
(Dietrich paper)

The entire examination procedure was widely
covered by the Georgian media, which werg also
invited to observe the examination itself. The
process was widely regarded as fair and
transparent, even by those who failed the exam, |
and the public was pleasantly surprised te learn
that many weli-connected individuals failed. Yet,
the Constitutional Court subsequently held that -
sitting judges who had failed the exam were
nonctheless entiiled o serve the remainder of
their 10-year terims; this issuc remains a subject
of intense public debate.

5. Judicial Carcer Path

The judicial career statts at an carly age in
Eastern Europe, as it generally does
continental Europe. Young law graduates may
begin a judicial career immediately after
{inishing their undergraduate legal education,
receiving a judicial appointment after a one- to
several-year apprenticeship. However, because
of the historically low status of judges, the best
young law graduatés in Eastern Lurope have
tended to be attracted to other iegal careers. such
as working for the slate as a public prosceutor or
engaging in the newly-lucrative private practice
of Yaw. This has changed somewhat in recent
years, asjudiéial salaries have increased and the
market for private attorneys has tightened. The
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increased independence of judges has also made
the position more attractive.-According to an
informal survey in Bulgaria, the main
motivations for law graduates to seek judgeships
were affinity for the legal profession,

- independent status of judge, and opportunities
for professional development. Yet, even in
countries where this is true, the judicial career is
still often seen as a stepping stone—a good way
to spend several years learning the practice of
lasv and making contacts in order to transition
into a more lucrative position as a private
a-ttorncy or other legal professional. (Bulgaria
report}

[n other countries, as in Ukraine, where judges’
starting salaries are disproportionately low and
there is little judicial independence, law students
continue to consider a judgeship “the lowest
position available in the legal profession.”
(Russia report) Even in Hungary, where salaries
are competitive for entry-level judgeships and
Jjudicial prestige has increased, raises throughout
the judicial career come slowly, and there is a
high drop-off rate among the most competent
judges, who easily find lucrative jobs in private
practice. (Hungary report)

a. Raising salaries

One simple reform that can have a direct effect
on the attractiveness of o judgeship, at least in
the early stages of a fegal career, is to raise
salaries. In Romania, in 1997 some one third of
the 3,600 judgeships were vacant. Salaries have
increased significantly since then. and
applications to a newly established mandatory
nine-month training program at the National
Institute of Magistrates have risen to 4,000
applications for 120 places. (Romania report)
Where the turnover rate will stabilize, however,
remains to be seen. It may well be that higher
salaries are attracting ambitious young law
vraduates, as in Bulgaria, who nevertheless see
the judgeship as a stepping stone rather than a
permanent career. Slovakia’s newly proposed

constitutional amendment, which would raise
the minimum age for post-apprentice judges
from 25 to 30, may be one way to break that
pattern.

b, Making pension plans more altractive

Another approach for both attracting and
retaining high-caliber judges, which appears to
have borne fruit in Poland, is 1o devote
significant resources to pension plans for judges.
Salaries for judges in Poland have risen
significantly, and judges are paid slightly more
than prosecutors of equivalent rank, but one of
the strongest incentives to serve as a judge is
that they qualify for a pension higher than any
other legal professional: 75 percent of their last
salary. (Poland report) As a result, judgeships
probably attract individuals who value long-term

job stability over immediate financial gain.

presumably reducing the stepping stone
syndrome. [See Richard E. Messick, Public
Sector Group, World Bank, Donor Sponsored
Support for Judicial Reform: A Critical
Appraisal (May 1998), unpublished paper,
avaitable from IFES.] Similarly, the new reform
package in Stovakia would allew pensions to
reach as high as 10 times a judges last salary.

¢ Reforming the promotion system within
the judicial system

As with the selection process, the executive
appears to have an inordinate degree of control
over the promotion of judges in some of the
countries studied. In Ukraine, for example,
promotions are based on evaluations conducted
by the MO, primarily taking into account the
number and kinds of cases the judge has heard
and the number that has been over-turned-—
although the promotions themselves are decided
by the judicial qualification commissions. In
Russia, evaluations of judicial qualification
commissions are presented to regional
legislatures for decision. The resulting
politicization of the process is evidenced by
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deputies who “assumed the right te criticize
judges’ actions and dictate results in particular
cases.” (Solomon and Foglesong, p. 8)

In some countries, executive control over the
promotion process is more subtle. In Romania,
for example, judges are evatuated by the
presidents of their courts, and promotions are
approved by the Higher Council of Magistrates,
but the MOJ retains a role in proposing the
promotions to the Higher Council. The Justice
Ministry in Bulgaria may also express its
opinton about judicial promotions to the
Supreme Judicial Council.

One general problem with the promotion
systems used in Eastern Europe is that they are
based on few objective criteria and appear to
rely mostly on personal and political
connections. {Bulgaria report) In countries
where judicial reform is progressing well,
however, this may be changing. The reform
package in Slovakia would require that cach
judicial post be advertised publicly, as is the
practice in Poland, and would also create a
system of mandatory evaluation every five
years, based on explicitly defined criteria.
Hungary has already adopted a system of reguls:
evaluation based on criteria elaborated by the
National Council of Justice (the Hungarian
equivalent of a judicial council), aczording to a
1997 Law on the Status and Remuneration of
Judges. After a furst evaluation at the time of
appointment to an indefinite term, judges must
undergo two more evaluations during the
following six years. (Hungary report)

6. Disciplinary Action for Judicial
Mishelavior

The gossibialiiy of removing judges fron otfice
va.ies significantly from couniry (o couniry. In
some countries, ordinary judges are initially
appointed to a probaticnary ierm of three to five
years before becoming eligible for an indefinite
term (Bulgaria. Hungary, Russia, Slovakia, and
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Ukrane). A proposed Slovak constitutional
amendment, however, would eliminate the
probationary peried for judges, rendering all

judges iiremovable. This already applies in

Romania and Poland. In Georgia, all judges are
appointed to renewable 10-year terms, which
was the practice in Russia between 1989 and
1992, In many cascs, judges appointed to higher
courls are subject to delinite terms, as is the case
with the Romanian Supreme Court, and the
Polish, Russian, and Ukrainian Constitutional
Courts.

Judges in most of the countries are subject to
criminal prosccution, with minor limitations.
The Supreme Judicial Council can lift the
criminal immunity enjoyed by Bulgarian judees
if the counci! is satisficd that there is sufficient
evidence of serious. deliberate offense.
{Bulgaria report) 1n an effort to crack down on
corruption, the Ukraine Parliament amended the
Law on the Status of Judges in fall 1999,
ramoving barriers to the prosecution of judges
for criminal acts. (Russia report)

In mest nfthe covatrice nen iminal digeinlips
is admunistered by the judicial council. or in
Russia and Ukraine by the judicial qualification
com.missions. The proceedings can usually be
initiated by the MOJ or a president of a court.
Especially in Romania, critics target the
domiinant role ot the exccutive branch in the
precess. The High Council of Magistrates, one
third of whose members are prosecutors,
conducts disciplinary hearings upon the proposal
of the MOJ and admimsters disciplinary
sanctions to judges. In contrast. prosccutors are
subject only to hierarchical discipline within the
procuracy. (Romania report) The procedure in
Bulgaria is similar in that non-criminal
disciplinary hearings are also administered by
the judicial counctl, where disciplinary action
was recently taken against a judge who had
failed to write a single dectsion in two vears.
‘Bulgaria report) o
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In Slovakia, disciplinary heartngs are initiated
by the presidents of the courts and conducted by
panels of judges appointed by the presidents of
the courts. A disciplinary panel can propose
removing a judge because of an intentional
crime or *“sericus failure,” subject to the
approval of Parlinment. But relying on judges to
discipline their colleagues has proved
problematic. For example, in one recent incident
in which a notoriously corrupt Slovak judge was
arrested and later convicted of bribing a Czech
judge in a ransnational case, the majority of his
colleagues signed a “social guarantee™ submitted
in the Czech criminal proceeding, attesting to
the corrupt judge’s good reputation. (Slovakia
report) Undoubtedly, it would have proved
fruitless to rely on the president of the relevant
court to convene a disciplinary panel in this
case. He was present at the same restaurant {in
the Czech Republic) where the bribe negotiation
had been recorded, although he sat at a distance
and was not convicted in the Czech criminal
proceeding. This is an especialbly flagrant
example—known in concrete detail only
because of the unusual circumstances leading a
Czech judge to cooperate in the criminal
prosceution—but critics argue that it exemplifics
a pervasive practice. (Slovakia report)

The proposed Slovak reform package would
shift authority to approve a judge’s removal
from partiament to the president of the republic,
the elected officer perceived as least beholden to
partisan politics. It would also shift the selection
of disciplinary panel members to the High
Council of Justice, which the new reforms are to
create. -

Georgia is also taking steps to reform its system,
having recently established a new disciplinary
procedure in a law adopted in February 2000.
According 1o this procedure, the Council of
Justice—ihe governing body for the judiciary—
initiates disciplinary proceedings based on
citizen complaints, as well as proposals by court
presidents and the Council of Justice itself.

i

Although only four out of twelve members of
the Council of Justice are necessarily judges,
disciplinary sanctions may be appealed to the
Conference of Judges, a wholly self-governing
body of judges. Providing a mechanism for
citizens to address complaints divectly to the
Council of Justice 1s a particularly innovative
relorm.

a. The problem of corruption

Corruption is widespread in the societies of
Eastern Europe and can certainly be found in the
judiciary as well. According to the Anti-
corruption Action Plan of Coalition 2000, an
NGO in Bulgaria, “[The Bulgarian judicial
branch] receives a low mark on trust both from .
the public at large and from other state
institutions. Tt is popularly believed to be slow,
inefficient. and corrupt.” (Bulgaria report)
According to Jan Hrubala, “Some people [in
Slovakial think that if you or your attorney don’t
have any friend at the court, vou cannot win the
case.” Although corruption may be less
pervasive among judges than among prosecutors
and investigators (Bulgaria report), a recent
opinion poll found that metmbers of the judiciary
and the health profession were the most corrupt
elements of Slovak society. (Slovakia report)
According to former prosecutor Monica
Macovei, corruption in the Romanian judiciary
is notorious as well, but appears to be especially
prevalent among the lower courts because there
is little opportunity in the Romanian appeals
process to contest the facts that were established
in there. As a result, a corrupt outcome at the
first instance based on falsified tacts is unlikely
10 be over-turned on appeal. (Romania report)

Yet, Ewa Letowska argues that public perception
of corruption is e:\aggerated with respect to
judges, except pérhaps regarding a narrow
subset of cases concerning commercial matters
of substantial monetary value. She claims that
corrupt clerks and dishonest lawyers have an
equal interest in promoting the idea that judges
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are corrupt. (Peland report) This appears
plausible since there is little opportunity for
individuals to bribe a judge directly; in most
cases, lawyers are likely to be intermediaries.
There are also substantial opportunities (and
sometimes a requirement) for individuals and
lawyers to bribe clerks for the purpose of
calendaring and file access. Indeced, among the
most pervasive areas ol corruption in Poland are
matters where only court clerks—not judges—
are involved, such as registration of companies
or land. (Poland report)

Corruption has a negative impact on judicial
independence in two, contradictory ways. First,
a climate of cerruption creates a multitude of
channels for improper influence on judicial
decision-making. At the same time, disciplinary
mechanisms intended to curb corruption can be
potentially misused for political purposes.

b Efforts to reduce judicial corruption

A number of efforts have been made to minimize
corruption among judges. By far the most often
voiced suggestion has been to increase judicial
salaries; indeed, fighting corruption has been a
principal justiheation for substantial salary
increases throughout the region, although Russia
and Ukraine may be exceptions. As previously
discussed, the salary increases have helped
enhance the attractivencss of a judgeship, and
they have perhaps reduced the plausibility of
self~serving justifications for corrupt behavior,
although there is little solid evidence as 1o
whether the raises have been effective in
actually curbing corruption. The reform is basad
on the premise that many judges accept bribes
because they cannot afford to maintain a decent
standard of hving; it may well be the case, -
however, that judges continue to accept bribes in
order to improve their standard of living even
once their basic needs are satisfied

In Georgia. salaries have been increased and a
new procedure for ensuring the selection of

1

competent judges based on objective criteria has
been adopted (as discussed above). As part of a
comprehensive reform meant, in part. lo weed
out judicial corruption, the Council of Justice
has also adopted a code of judicial conduet,
which is not legally binding, but is subject to
disciplinary responsibility. As mentioned
previously, Georgia adopted a Jaw on
disciplinary responsibility in February 2000,
providing a procedure for citizens to make
complaints about the ethical conduct of judges,
including corrupt practices, directly to the
Council of Justice.

In some states. such as Bulgaria and Slovakia.
non-governmental judicial associations have
adopted voluntary codes of judicial conduect,
which have received a great deal of support from

. USAID though ABA CEELL A new code, to

inchude the establishment of a disciplinary
commission, is curreatly being drafted in
Bulgaria. (Bulgaria report) A draft judicial ethics’
code is also pending in Ukraine’s parliament.

If Slovakia is representative, judges are divided
overthe need for cthical codes. Some feel that
the drafting of an ethical code is an impoitant
step toward improving the unsatisfactory state of
judicial ethics, Others feel there is no need for a
special code of judicial ethics since the general,
informal ethical norms in seciety also apply to
them. Still others think that existing proccdural
guarantees and law s are sufficient. Yet others
regard the mere discussion of judicial ethics as
inherently threatening 1o their effectiveness as
Judges, apparently favoring the corruption
endemic to the status quo. (Slovakia report)

Some voices in the region, such as Coalition
2000 in Bulgaria, have called for the more
progressive step of establishing an independent
commission to investigate corruption. Yet, the
creation of the National Council for Action
against Corruption and Organized Crime in
Romania in 1997 and the creation of special
agencies within the Remanian General
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Prosecutor’s Office and the General Police
Inspectorate in 1998 are perceived 10 have had
fittle effect. (Romania report)’

There have been criminat prosecutions of judges
in the region for corruption, atthaugh the
number appears to be quite low. In June 2000,
the Romanian MOJ requested the investigation
and prosecution of six judges, and the general
prosecutor approved initiation of three of them.
In 1999. 21 judges and prosecutors in total were
investigated, resulting in the prosecution of four
judges and two prosecutors. {Romania report)
Meanwhile, in Bulgaria, roughly six
investigators and prosecutors have been
prosecuted, but no judges. (Bulgaria report)
Lastly, although there have not been any
prosecutions for corruption to date, Ukraine
adopted a law in 1999 lifting the criminal
immunity of judges in order to fight corruption.

Even before legal professionals begin their

-careers, corruption’s effects can already be felt.

Universities throughout the region too often

_thrive on corrupt practices (e.g., accepting bribes

for admissions and grades, and other forms of
influence peddling}—a phenomenon that
receives scant attention by donors. One critical
way to fight the persistent culture of corruption
is to address it at this stage—where it can
permanently affect future lawyers and judges
during the formative years of their professional
values. Clinien! legal education programs can
provide a streng counterwceight (o complacency
toward corruption in higher legal education.

2 Assignment of Cuses

The predominant practice in Eastem Europe is
for court presidents to have sole discretion in
assigning cases to the judges on their court. This
tends to affect judges’ impartiality in a number
of important ways: providing avenucs for
corruption; providing greater opportunities {or
executive interference; and reinforcing the ethic
of strong hierarchical control. As a result,
executive authorities interested in influencing
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political cases as well as individuals seeking
pecuniary advantage may efficiently achieve
their intended results on an on-going basis by
establishing informal relationships with relevant
court presidents. A cooperative court president
has the unrestricted authority to assign any
particular case to a politically compliant or
corrupt judge. Indeed in Bulgaria, high profile,
political cases are often retained by the president
of the court to be decided himself or assigned to
the vice president.«{Bulgaria report)

In Poland, court p;esidenls use a random method
to assign cases, but the system is not well
known, resulting in significant public suspicion
about corruption in the assighment process.
(Poland report) Meanwhile, in Slovakia, there is
no systematic method for assigning cases,
although some court presidents do use random
methods. However, several court presidents in
Slovakia have assigned cases involving highly
politicized prosecutions for defamation of state
officials repeatedly to the same judges, raising
suspictons about independence. (Slovakia
report}

& Budgetury Issuces
i, Under-funding

The judiciary in Eastern Europe is chronically
underfunded. In Poland, one of the more
prosperous countries studied, only about two
thirds of the amount requested by couit
presidents is actually provided in the budget.
Moreaver, the financial fortunes of the judiciary
vary to some degree with the political winds. In
Bulgaria, where prior judicial reforms appear 10
be coming under increased political pressure, the
2000 budget for the judiciary declined by 27
percent compared to 1999, while funds for most
governmental departments stayed the same or
increased. (Bulgaria report) The chronic
shortfall in funding for Bulgartan courts. which
covers important court administration expenses
such as heating, equipment, and support staff, is
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generally made up {rom court {ees, although this

. creates strong disincentives for appointing
expert witnesses or counsel for indigent
defendants, since they are also paid out of court
fees. (Bulzaria report)

The comments of Jan Hrubala are
represerttative, “Judges often work in
substandard offices, peorly and inadequately
equipped, in dilapidated buildings with falling
plaster, and do not have adequate access lo
professional literature....Certain courts are -
almost unable to function because of staffing
problems.” (Slovakia report) According to a
study of Polish courts undertaken by the
Helsinki Foundation for Human Rights, a
Warsaw-based NGO, only 36 percent of judges
have their own offices, with the remainder
sharing space with up to six others; 60 percent
of judges have no computer; 38 percent share a
computer with at least a dozen others; 30
percent of courts have no library; and an
additional 20 percent have libraries identified as
inadequate. [L. Bojarski and I. Swaton,
Monitoring of the Muaterial Conditions of
Disirict Conrts, {Warsaw: lelsinki Foundation
for Human Rights 19993, on file with author,
hereinafter “Bojarski and Swaton”|. One of the
most significant problems in infrastructure is the
lack of qualificd seeretarial assistance. Judges
thranghout the region spend an extremely large
portion of their time on clerical matters, which
interferes with the general efficiency of the
courts and prevents judges from spending
adequate time to ensure the quality of their
decision-making.

b. Judicial discretion over hudgets

Equally important as the amount of financial
resources available to the judiciary is the degree
of control over formulating the budget and
spending it. In Russia and Ukraine. control of
the judiciary through fnancial levers, cspeciatly
at the local level, is much more pronounced than
in the other counties. In Russia. funds allocated

™

to courts in the state budget have often failed to
materialize. As a result, Russian courts have
tooked to local governments, and somctimes
private sources, to fill the gaps, yielding
opportunities for the exercise of inappropriate
influence. {Solomon and Foglesong, pp. 37-39)

A similar situation exists in Ukraine. In a [999
newspaper article, Vitaliy Bovko, the president
of the Supreme Court of Ukraine, wrote;

Miserable financial conditions
from the state budget compel chief
judges of the courts and other
judges to search for additionat
“sources™ of financing both from
the budgets of local governments
and frem outside sponsors. The
courts scek help for such basies as
electricity. heating, 1elephones, the
repair of buildings, etc. And when
disputes arise between c¢itizens and
local bodies of power—the
dissatisfied party understandably
will have doubts about the
impartiality of ihe court and the
legality of the {inal court deeision,
The public will liave these doubts
even if the court’s decision is true
and based on good law. (Holos
Ukrainy, November 24, 1999)

A draft law to reform the Ukrainian judicial
system would create the State Court
Admintstration under the auspices of the
Congress of Judges (o administer the judicial
budget; however, the law has met with political
deadlock. (Russia report) A similar initiative in
Russia, to lay budgetary and administrative
authority over the courts in a judicial department
of the Supreme Court is part of the moderate
reform agenda. (Solomaon and Foglesong)

In many of the countries in the region, the
ministry of justice controls the budget for the
courts, providing opportunities for inappropriate
external control of the Judiciary. In Hungary,
however, a 1997 judicial reform created the
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National Councit of Justice as the supreme
representative of the judicial power and also
vested it with responsibility for drafting and
supervising the portion of the state budget
concerning court administration. The council—
two thirds comprised of judges—submits a
budget for court adminijstration each year to the
government. The government may make
adjustments, but when it presents the state
budget to parliament, it must indicate clearly the
council’s original proposal and give reasons for
any deviation. (Hungary report)

In Bulgaria, the Supreme Judicial Council
prepares and controls the budget, which is
submitted to the parhament by the Council of
Ministers (i.e., the cabinet). Additionally, the .
Justice Ministry can make reasoned proposals
and objections. {Bulgaria report)

In Georgia, control over the budget for court
administration resides i the Logistics
Department of the Supreme Court, First, o draft
budget is prepared with the input of court
presidents and then presented to the Council of
Justice for approval. Once approved, the
president submits it to Parliament together with
the overall state budget. The housing of the
Logistics Department in the Supreme Court has
been criticized for distorting the relationship
between the Supreme Court and lower courts. As
a result, the entire department likely will be
tramsferred to either the Council of Justice
(elected or appointed by the judiciary, the
president. and the parliament in equal thirds) or
the Conference of Judges (a self-governing
entity clected from among judges). (Georgia
report)

In Poland. while the MOJ controls the budget
tor most of the ordinary courts, the Supreme
Court, Supreme Administrative Court, and the
Constitutional Tribunal each directly propose
their own budgets to the Ministry of Finance and
Parliament, bypassing the MOJ. This change
resulted from a 1997 campaign for the awonomy
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of court administration, which was otherwise
unsuccessful. (Poland report) Likewise, in
Slovakia, only the Constitutional Court has
control over its own budget. and the current
judicial reform package would extend similar
budgetary control only to the Supreme Court.

The greatest consequence for judicial
independence probably comes from control over
benefits that directly impact judges’ lives, such
as housing. Privileges such as housing were a -
commonly-used instrument of social control
during the communist period. In Romania,

‘Russia, and Ukraine, housing and other benefits

are still subject to the whims of local -
government. In addition, executive authorities in
many countries may unduly influence the courts
by exerting control over malters that directly
impact working conditions, such as court
maintenance and the hiring of assistanis.

9. Training

Many observers believe that Eastern European
judges have insufficient knowledge and
inadequate training to carry out their duties
cffectively and with confidence. Many judges
retain old habits that interfere with the
development of an independent judiciary, such
as social conformity or expecting directives
from above. Additionally, they often have
difficulty reasoning from the higher principles
that are contatned in constitutions and
international treaties, and thev are largely
unaware of basic ¢thical concepts and how to
apply them in practice. In Poland, for example,
judges did not think it improper for a judge’s
spouse to be a bankruptey trustee in the same
district in which the judge worked, resulting in
the National Council of the Judiciary passing a
resolution to that effect. (Poland report)

There are various options for improving the
training that Eastern European and Eurasian
Jjudges receive. One expert has suggested that
Ukrainian judges would benefit greatly from
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more exposure to Western colleagues, whether
through informal training or otherwise. (Russia -
report) That may indeed be an important element
in building judges’ self-esteem and contidence,
and elevating the status of judges, as well as
providing the moral support of an international
peer group.

A number of countries in the region, such as
Bulgaria and Georgia, have established judicial
training centers. These centers perform a
necessary function by educating judges in
substantive areas of the law that are undergoing
rapid change in Eastern Europe. However, the
extent to which such training can influence the
kind of behavior and attitudes that impede
fundamentally judicial independence is less
clear. Such initiatives can probably have the
greatest impact on judicial independence when
they focus on ethical training or on applying the
constitution or intgrnational human rights
treaties within domestic law. Training in ethics
can help buttress efforts to reduce corruption.
The applicatior of constitutional and
international human rights principles can
provide a counterweight to exceutive deimands
for legal interpretations Iavoring excessive
governmental dizeretion. Generally, with tespect
to these areas, an undergraduate law degree does
not provide sufficient knowledge and training.

In Romania, the National Institute of
Magistrates, modeled alier the French Ecole e
Magistrature, was established in the carly 19905
with the strong support of USAID through ABA
CEELIL. Participation was voluntary, and it
suffered from lack of interest by judges: it had
virtually ceased to exist by 1996 when its
founder became minister of justice. Revived
shortly thereafter, its fortunes have been
reversed, with a Justice Ministry decision in
carly 2000 requiring that candidates for
Judgeships complete a nine-month training at the
instintte. As mentioned previously. at the time of
writing. there were 4,000 applications for 120
spaces. Georgia intends to follow a simitar path,

qb

transforming its judicial training center into a
School for Magistrates, which will administer a
mandatory training program for judicial
candidates. Based on a belief that the most
effective teachers for judges are their senior
colleagues, Georgia also intends to conduct a
training-of-trainers program for judges. (Georgia
report)

In the long run. however. the most effective way
to improve judges’ capacity for independence is
to reform university-level lesal educition. The
highly theoretical and didactic style of teaching
law in the region does little to develop the legal
reasoning and critical thinking abilities of

judges. Moreover, the most critical stage in the

development of a lawyer's or judge’s
professional values is during and immediately
following university education. Law schools
need to teach ethics to future legal professionals,
but ethics is most effectively taught on the basis
of concrete examples drawn from real world
experiénee. Clinical legal education—in which
students provide legal services to
underrepresented chients under the close
SIIPCI"»';S:OH of \.iuc;‘.; Ui i S whidh
profzssors—-offers the advantage of injecting the
facts and circumstances of actual cases from the
real world into law school teaching. Within
clinical programs. well-trained teachers not only
improve students” practical skills and reasoning
abilities, but they can also help produce cthical
lawyers and judges.

A number of donors have been instrumental in
helping to launch a clinical legal education
movenient in Europe and Eurasia. The Soros
network of foundations has been especially
active, currently supporting clinical programs at
mere than 60 universities throughout the region.
Each ctinical program typically includes several
seclions, or classes, on topics ranging from
criminal and civil Taw to political asylum, not-
for-profit law, and domestic violence. Soros
support ranges from approximately $15.000 to
L30.000 per vear, with an average of 40 10 30

66 Guidance for Promoting Judicial Independence and Impartiality




-

students participating in each program per year.
The students—many of whom will begin a
judicial career dircctly after graduation—
undergo what is likely to be the most
transtformative experience they have in law
school, at a cost that roughly amounts to a
modest $300 per student.

10, Extent of Judicial Review

In general, judicial review supports the
judiciary’s independence because it empowers
courts to critically assess exceutive and
legislative action on the basis of constitutional
or international human rights principles. The
tegal systems in Eastern Europe have widely
adopted judicial review of legislation, and to a
lesser extent, of exccutive regulations and
actions. Each of the countries studied here has

. eéstablished a constitutional court, generally
following the French and German models. Their
competence varies considerably. The Hungarian
Constitutional Court can invalidate any law,
based on complaints made by any individual
about that law’s confliction with the
constitution, of ypon its own instiative. Other
constitutional courts engage  judicial review
only upon a complaint todged by the president
oF prime minister, by a portion of the parliament,
or by the ordinary courts.

Additionaily, some countries, such as Poland,
have provided mechanisms for extensive review
of administrative decisions through a supreime
administrative court. Review of administrative
decisions and actions is also provided by the
institution of the ombudsman, which was
especially well received in Poland, but has been
established in many other countries in the region
as well. Hungary has established several subject-
specific ombudsmen, known as commissioners,
in¢luding a commissioner for data protection
and freedom of information whe, amonyg other
things, takes action on complaints regarding
refusals by the state administration to provide
information.
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International law provides an additional level of

judicial review, Most, if not ail, of the countries

in the region arc monist systems, in which
international human rights treaties are self-
executing and do not require implementing
legislation. Moreover, many of the constitutions
explicitly recognize international human rights
treatics as part of the domestic law of the
country and further give priority to the treaties
in cases of conflict with other laws, {See, eg, the
Romanian Constitution, articles 11 and 20).
Lastly, the European Court of Human Rights in
Strasbourg provides ultimate judicial review for
matters talling within the scope of the European
Convention cn Human Rights and Fundamental
Freedoms.

Judicial review has a particularly dircet bearing
on the independence of the judiciary in Poland.
Articles 178 and 179 of the 1997 Constitution
contains concrete guaraniees for judicial
independence. Article 179 guarantees
irremovability. and Article 178 provides that

(1) Judges. within the exercise of their
office, shall be independent and subject
only to the Constitution and statutes.

(2} Judges shall be provided with
appropriate conditions for work and
granted remuneration consistent with the
dignity of their office and the scope of
their duties.

{3) A judge shall not belong to a political
party, a trade union or perform public
activities incompatible with the
principles of independence of the courts
and judges. (Polish Constitution,
Adopted by National Assembly on 2
April 1997, confirmed by Reterendum
in October 1997.)

Furthermore, the Constitutional Tribunal has
competence to decide whether these conditions
are met in practice, upon request of the National
Council of the Judiciary. Indeed, independence
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of the judiciary has been the subject of several
Constitutional Tribunal decisions in Poland. A
1993 decision attacked the Act on the Structure
of the Law Courls, objecting to the excessively
infrusive role of the Justice Ministry in
appointing and dismissing court presidents as
well as the vagueness of disqualification criteria
and the lack of procedural guarantees or
involvement of disciplinary courts. A 1994
decision stressed that financial security of
judges is an important factor in strengthening
judicial independence. {Poland report)

11 Procedural Transparency and
Public Access te the Judicial
Process

Greater transparency is ciitical for securing
judicial independence in Eastern Europe,
Transparency is an eftective means for creating
accountability without reinforcing opportunities
for executive interference trom outside the
judiciary or strong hierarchical control within
the judiciary. Moreover, transp-rency fosters
greater public confidence in the judiciary, setting
up a virtuous civele of positive reinicement.

Several of the reforms described earlier have
inciuded measures to improve transparency. For
example, the newly established judicial
qualification examination in Georgia is a maodel
of how iransparency in the selection of judges
can ensure fairness and build public confidence
in the judiciary. In other countries, vacant
Judicial posts have been advertised, and
individuai candidacies have been publicized.
Where random mcthods of assigning cases arc
used, such as in Poland, greater transparency
regarding case assignments might help improve
public perceptions about corruption and fairness
in the judicial systen,

Ore area that is particular]y problematic
involves the practice surrounding the publishing
of the written justifications for judicial decisions
and even the final decisions themsehves. In
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Ukraine, for example, both judgments and
transcripts of proceedings are written by hand,
and they arc available only to the litigating
parties. indeed, the 1992 Law on the Status of
Judges requires the “confidentiality of the
Jjudicial decision-making process.” It also
protects the “secrecy of court decisions and
prohibition to disseminate them™ and further
states, “[A] Judge is not required to give any
explanations concerning the essence of cases he
or she has considered or is considering now, as
well as to make them available for anybody to
view, except in cases and in order envisaged by
the law.” [Law of Ukraine on the Status of
Judges (Zakon Ukrainy, Pro Status Suddiv). arts.
11, 12, Verkhovna Rada Decree no. 2863-12,
December 15, 1992; Holos Ukrainy, February
[0, 1992, p. 3; amended February 2, 1993, as
translated in Russia report.]

Other countries are somewhat more transparent
regarding judicial decision-making, In Bulgaria,
for example, judicial decisions are not
confidential, but only excerpts of some opinions
are published in the official bulletin. In
Stuvaria, written opinjons are required in every
case. but when published, the names of the
judges are omitted.

In Poland. published opinions include the
Judges” names. Fyery 77 o0 Polish
Constitutiona] Tribunal and the Administrative
Division (but not the Civil and Criminal
Divisions) of the Supreme Court is published, as
well as some courts of appeals opinions.
Dissenting opinions are not published, although
the names of dissenting judges are included.
One Slovak expert has asserted that published
opinions at higher instances and for the most
signiticant cases are important and. furthermore,
that judges should be obligated to explain why
iheir outeomes differs from those ol other judges
in similar cases. Yet, judges tend not to justify
their decisions, even if they appear 1o contradict
2 Supreme Court ruling intended to harmonize
the law. {Slovakia report)
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Unlike high court decisions, regional and district
court opinions are not published. Written
judgments are issued in Polish courts of first
instance only when one of the parties announces
the intention of appealing or when there is a
dissent. Generally, no reasoning is recorded in
writing, and it would likely not be feasible given
backtogs. (Poland report) This is supported by
Jan Hrubala’s observation that the Slovak
requirement that opinions be written in even
minor cases is a primary cause for huge
backlogs in the Slovak courts. (Slovakia report)
According to Ewa Letowska, Polish courts of
appeals do not assess the reasoniny of lower
courts, They operate deductively, and, since the
common assumption is that there is only one
way to interpret the law, appeals court judges
would consider the first instance judge to have
been correct or incorrect. (Poland report}

12 Civil Society—Supporters and
Watchdogs

a. Non-governmental judicial associations

One helpful civil society-based approach to
fostering an independent judiciary is the creation
of voluntary, membership-led, non-governmental
judicial associations. USAID has supported the
¢reation of such associations through the
activities of ABA CEELL and strong non-
governmental judicial associations already exist
in Bulgaria, Georgia, Poland, and Slovakia.
There are also a large number of professional
associations that include judges as well as other
legal professionals. Yet, in Russia and Ukraine,
the interests of judges are represented by
corporate bodies that are not voluntary and do
not have independent legal personalities.

Slovak judges established one of the region’s
first judicial associations, with the support of
CEELL and it has been a brave voice for
independence of the judiciary during times when
Slovak politics have been deminated by anti-
democratic forces. (Slovakia report) A judicial
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association was founded in Bulgaria in 1997,
again with assistance from CEEL], and its
activitlics have inciuded adopting a voluntary
judicial code of conduct, establishing a judicial
training center, and submitting amicus-style
briefs to the Constitutional Court regarding
cases interpreting independence of the judiciary
and the code of criminal procedure. (Bulgaria
report} In Potand, the voluntary association of
judges. Tustitia, cooperates with media by freely
providing information through interviews and
press conferences, educates judges, and builds
public awareness of problems of the judiciary.
For example, fustitia took a public stand in 1598
when the under-secretary of the MOJ stated that
“judges are to execute acts, not to criticize
them.” (Poland report) The resulting public
debate largely strengthened awareness of the
potential menaces to independence of the
Jjudiciary.

b. Other external actors

Judicial associations can function as advocates
for an independent judiciary especially by
educating the public about judicial issues. This
can be accomplished partly through the media,
which play an especially important role as
liaison between the judiciary and the public.
With Georgia’s new judicial qualification
examination discussed earlier, the media brought
the details of the process to the attention of the
publie, which ultimately helped cultivate public
support for the judiciary. The media can also
compensate for deficiencies in official
transparency, such as Slovakia, where the media
sometimes publish the names of judges who are
not cited in the officially published opinions.
(Slovakia report) Investigative jonrnalism can
also be extremely effective—especially in
curbing corruption—although an important
obstacle 1o this strategy is the widespread
availability and use of criminal sanctions for
defamation of state officials. The resulting suits
have generaily ended with acquittal in Poland
{Poland repart), but they frequemtly result in
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criminal penaities in some of the other countries,
such as Romania. {Remania report)

Moreover, the media must be well-educated in
order to ensure that their coverage of issues
concerning judicial independence is used
constructively to bring about reforns, rather than
merely promoting populist rhetoric about the
courts being responsible for rising criminality, In
educating the media, however, there arc a
number of obstacles. Journalists lack knowledge
and understanding of the Yaw and do not appear
to be interested in acquiring it. Furthermore,
Jjudges are unprepared to work with the media
and seem unwilling to assist the immedia in
presenting judicial information objectively and
truthfully. (Slovakia report)

To some extent private altorneys can also hold
Jjudges accountable when judicial independence
is threatened by corruption or inappropriate
procedures, although they themselves tend to
have a vested interest in maintaining the lack of
transparency and informal practices that foster
corruption. Human rights advocates note that
their presence in a courtroom appears to have a
mitigating effect on judges who might atherwise
bow to executive pressure. NGOs could enhance
that effect by gathering examples of both bad
and good practices and disseminating them to
the public. Moreover. NGOs can play an
important role in both holding courts
accountable and advocating on behalf of the
judiciary. The court monitoring project of the
Helsinki Foundation for Human Rights, the
results of which were described earlier. is a good
example. (See Bojarski and Swaton)

13. General Recommendations

From a comparative assessment of reforms in
the area of independence of the judiciary
undertaken in Europe and Eurasia as well as an
analysis of continuing problems, a number of
general recommendations can be made.

\6‘3

a “Less raveling, more learning”

In some countries, such as Ukraine, it is
important for judges to have more exposure to
western colleagues in order to provide moral
support and inprove self-esteem, which are
necessary for independence. However, training
should probably be more focused on areas that
are directly relavant, including constitutional
faw and reasoning, international law, court
management, and ethics, in order to ensure that
the training correlates with improved
independence. Ideally, judges should be trained
by more senior judges, and training-of-trainers
programs should therefore be supported.

h. Addressing reform from the bottonr up

Top-down institutional reform is subject to
inconsistent progress and long delays due to
political blockages. As a result, a sigmificant
portien of foreign donor assistance to support
institutional reform bears only meager results.
More donor assistance should be devoted to civil
society actors. who have clearer and stronger
political will. Donors can sunnort the
development of court watchdog groups and
pregrams and their efforts to increase the
effectiveness of judicial associations. NGOs that
rely on litigation strategies to achieve their
social objectives should also be supported as a
means of building pressure for reform. In
general, donors should use their funding to
support the institutional reform objectives of
civil society actors.

C. Focusing on small-scale institutional
reforms

Acomplementary donor strategy. as another
alternative to a comprehensive top-down

institutional reform. would be to support small-

scale institutional reforms devoted to enhancing

trimsparency—ithus facilitating the activity of
~. court watchdog groups and programs and

improving public confidence in the judiciary.
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Examples include the deveiopment of explicit,
publicly disseminated objective standards for the
" appeintment and promotion of judges; increased
publication and distribution of judicial opinions;
greater transparency with respect to case
assignments, calendaring, and filing practices:
and an annually updated register of magistrates’
income and property. Strategies as simple as
providing modern equipment {or transcribing
court proceedings can have a major impact.

d. Informed. educated media

Media can play both a constructive and a
destructive role in the effort to improve judicial
independence. Investigative journalists can help
uncover corruption and other improper
influences on judicial decision-making. At the
same time, media can contribute to an erosion of
public confideice by perpetuating stereotypes of
an ineffectual judictary. Foreign donors can have
arr impact on the role of the media by ensuring
they are properly trained in coverage of legal
matters and sensitized to the importance of
Judicial independence.

é. Fighting corrupiion

A Key strategy for fighting corruption would be
t2 streamline the admistration of courts,
especially at the local level. Long defays. lack of
transparency, and disorganized tiling sysiems
provide enormous opportunities for corruption.
At the same time, enrcouraging the development
of disciplinary beards which adjudicate citizen
complaints about unetliical behavier combined
with encouraging a tew prosecutions or
disciplinary decisions of high level judges could
have a tangible effect on curbing corruption.
Finally, in order to help reduce the overall
culture of corruption. it is important to addiress
the corruption ofter endemic to the legal
educational system itsel. where it easily infecls
the values of future legal prefessionals. The
creation of chinical legal education programs and
other public interest projects can provide a

[o]

counterweight to the self-interested and corrupt
Behavior that is too frequently the norm in
university life,

r Reforming legal education

Supporting the reform of university-level legal
education will be the strongest guarantee of an
independent judiciary in the long term. Training
opportunities that occur later in life are no
substitute for a solid educational foundation
acquired during formal legal studies. In
particular, law graduates should be betler trained
in legal reasoning and critical thinking skills.
More developed clinical Jegal education
programs hold the promise of enhancing the
effectiveness of current teaching methods as
well as introducing important ethical dimensions
of legal practice into the classroom.
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C. Judicial Independence in France
by Louis Aucoin

1. Introduction

The civil law system is one of France’s great
legacies. As Napoleon stated, “My true glory is
not that I have won 40 battles; Waterloo wil!
blow away the memory of those victories. What
nothing can blow away, what will live eternally.
is my civil cede?™ Accordingly, France's
experience with judicial independence—the
history of the institutions created to strengthen
independence, efforts to balance independence
and accountability, recent reforms, and current
debates—is likely to be of interest to reformers
in countries following some variant of the civil
code tradition. The legacy 1s likely to be
relevant, even where vast differences exist
between the economic situation and secial,
political, and philosophical traditions of France
and other countries of interest.

This is so for a few reasons. First, the mistrust of
judges, prevalent in France, is likely to be found
i most civil law countries, many of which have
inherited the French tradition. Second, France
has established the Conseil Supérieur de lu
Magistrature (CSM) as the principal institution
charged with oversight of judicial independence,
and many civil law couniries have established
judicial couneils for this purpose.™

** In France. the mistrust of judges is so great that
the constitution docs not even accard the judiciary the
status of a separate branch of government. Instead. the
constitution refers to a judicial “authority,” which is clearly
subordinate to the exceutive and is subjeet 1o its oversight.
There is. nevertheless. recognition of the necessity for
guaranteeing the judiciary’s independence. To this end,
Article 64 of the constitution charges the president of the
republic with the responsibility of being the guarumtor ol
Judicial independence, and Article 65 provides tor the
ereation of a specialized institution. called the CSM. w0
assist the president in providing that guaransee. All
countries of the world that follow the French tradition have
such an institution.

i

Although France has adopted relatively few
reforms concerning judicial independence, it has
debated the issues extensively; the debates
themselves have had a beneficial effect in
holding the judiciary and the MOJ up to greater
pubiic scrutiny and in educating the public about
the competing values. Moreover, the various
reforms that have been debated may well be
appropriate for other countries.*” A major
explanation of the French resistance to reform
and modernization of its judicial system is the
consciousness within France of the influence, at
lcast historically, of its system throughout the
civil law countries of the world. Innovative and
effective proposals may not receive the
resistance outside of France where the factor of
cultural pride has much less significance.®

Currently, in France, there is a widespread,
popular frustration with the level of corruption
in the French system. Scandals have involved
complicity on the part of individuals in
government in a host of atTairs including, infer
alia, insider trading and other less than arms-
length transactions. There has been a great deal
of press and scandal around the issue of illegal
funding of pelitical partics, implying widespread
partisan corruption, again involving government

¥ France has become noterious for lengthy study
ol sweeping. comprehensive, propesed reforms of its
judicial system. which frequently generates huge tempests
ol debate. publicity, and discussion with minimal results in
the long term. Civil code reforms have been discussed since
1943, but significant retorm eflorts have only been
suceesstul in o few areas such as nationality, family faw.
property law, or bio-¢thics. The MOJ commissioned a
comprehensive studv of reform of its Code of Criminal
Pracedure and Criminal Code in the carly 19903 resulting
in the famous Delmas-Marty report. which recommended
sweeping reforms. only the mast rudimentary of which
were adopled against signilicant opposilion.

= For instance. in the carly 1990s, the Delmas-
Marly commission. which was appointed by the minister of

Jusnice, prepared a comprehensive report recommending

nuerons sweeping reforms. Although only a very few ol

provoked wide study and cven reform in other countrics
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complicity. The judiciary has been criticized for
its failure to successfully bring alleged
perpeirators of these scams to justice. It has been
widely suggested that the reason for the judicial
failure is the indirect peliticat influence that
political parties still have over the judiciary in -
spite of reforms instituted in the latter half of the
20th century in an attempt to insulate the
judictary from just that.

This latter perception has led to comprehensive
proposals for reform of the judiciary, begun
under the auspices of President Jacques Chirac
in 1997 and swhich have been championed by the
former minister of justice, Elizabeth Guigou and
her successor, Marylise Lebranchu.™

This article will examine the history of the
varicus refinements of the institutions charged
with assuring judicial independence, including a
detailed analysis of the reforns currently
proposed and a description of the outcome of
those efforts. It will also deseribe the judicial
career established in France so as to provide a’
senge of how these two elements contribute
generally to judicial independence. The article
will conclude with a recommendation section in
which certain of the reforms in France, chosen
from those which have been adopted and those
which have been proposed. will be analyzed for
their potential application in other systems.™

“ Miarvlise Lebranchu replaced Litizabeth Guigou
as minister of justice on October 18, 2000.

* This is perhaps the appropriate juncture at
which o paint ot that administrative judges of the Council
of State (Conaseil d Erat) are considered 1o be part of the
administration and are edueited at the Ecofe Nationale de
I'ddminisiration. Conseguently. none of the rules regarding
the ordinany judiciary, discussed in this report
(inamovahilite, lile tenure, ethics. discipline. ¢te) apply to
them.

075

2. Institutional Guarantees of
Judicial Independence

The first step in France to create some
institutional guarantee of judicial independence
was taken in [883. In that year, Parliament
granted jurisdiction to a special chamber of the
Court of Cassation {France’s supreme courl) to
sit in judgment of other members of the
judiciary in disciplinary proceedings. The
special chamber consisted of all of the members
of the Court of Cassation sitting in plenary
session, and this special chamber was referred to
as the CSM. This measure was designed to
insure that members of the judiciary, as opposed
to the executive, would pass judgment on
members of the judiciary in disciplinary matters.

It should be noted that the French judicrary
includes “sitting judges™ and “standing judges,”
(magistrats assis/magistrats debout) the latter
category referring to prosecutors. In common
law countries, by contrast, prosecutors are not
considered to be part of the judiciary. The
authoerity in matters of discipline granted to the
CSM in its embryonic form in 1883 related only
to discipline of sitting judges. The nomination
and discipline of the standing judges were left
entirely to the minister of justice, The MQJ was
to retain this exclusive authority through 1993,

In 1946, the new constitution required the
president (o share the power to appoint members
of the CSM with Partiament and granted it a
significant role in the appointment of judges.
The CSM instituted by that constitution was
composed of 14 members, which included the
president, the minister of justice, six members
appointed by a two-thirds majority of the
National Assembly (they could not be members
of that body), two members chosen by the
president from the legal profession who were
neither members of parhament or of the
judiciary, and two judges (one standing, one
sitting) selected from within the ranks of the
judiciary to serve for six years.
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The Constitution of 1958, which established
France’s Fifth Republic, restored some of the
president’s involvement in the work of the
council. Article 64 clearly established the
president as the guarantor of judicial
independence and reaffirmed the concept of
“inamovabilité” }' (See the discussion of the
judicial career, below.) Apparently, the drafters
of that constitution felt that the role assigned to
the CSM in both the discipline and nomination
of the judiciary was $ufficient to prevent
inappropriate executive influence over the
judiciary. Power to appoint CSM members,
which the president shared with Parliament
under the Constitution of 1946, was granted
exclusively to the president, under Article 63,
According to an enabling law, six of the CSM’s
nine members had to be judges, chosen Irom a
list established by the bureau of the Court of
Cassation, Another member had to be chosen
from the Council of State (France’s highest
administrative court), and two other members
were to be chosen from outside of the judiciary.

In addition, since 1938, the council has a
sienificant role in the appointment of the judaes
of the Court of Cassation and of the chicl judges
of the Court of Appeal. The council proposes
candidates for those posts. who are then
appointed by the president. While technically
the president could refuse to appoint a candidate
proposed, this scenario reinains more theorctical
than real since the president will always in these
cases be limited to appointing a candidate
proposed by the council. Prior to 1993, all the
remaining judicial appomntments were made in
accordance with a procedure whereby the
minister of justice would propose the
appointment, and the CSM had the authority to
give non-binding advice with respect to this
appointment.

T he first constitutional reference w
inmovahilitg ts tound in the Constitution of 18144 Anicle
38. Mare recently. it was mentioned in the Constitution of
1946, Article 84,

\

An amendment adopted 1in 1993 widened and
reinforced the council’s jurisdiction, enlarged its
membership, and, for the first time, granted it an
advisory role in both the nomination and
discipline of the standing judges. In addition, it
required the president to share his power to
appoint the council members with Parliament.
According to the amendment introduced in
1993, the council now proposes nol only the
appointments to the Court of Cassation and the
chief judges of the Court of Appeal but also the
appoinitments of the chief judges to the
tribunanx de grande instance, the latter being
France’s major trial courts. Thus, all of these
judges are nominated by the president based on
the proposal of the council. In addition, the
councilt’s role was strengthened in this area in
that its advice on review of the nhominations by
the minister of justice of the lower sitting judges
became binding.

In addition, since the 1993 amendment to Article
65, the council includes

» The president

»

The minister of justice

s Three prominent citizens who are
neither judges nor members of
Parliament, nominated by the president
of the republic. the president of the
National Assembly, and the president of
the Senate, respectively

»  Onc judge from the Council of State,
who is to elected by the peneral

assembly of the Council of State

¢ Five standing judges (prosceutors)

Five sitting judges

The council 1s comprised of two separate
sections—one with competence for judges, and
one for public prosecutors. The section with
competence for judges includes only one
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prosecutor, and the section with competence for
prosecutors includes only one judge.

The 10 judges and prosecutors are selected from
within the judiciary itself in accordance with an
enabling law, which was adopted in 1994.The
law provides that these members are elected by
their colleagues according to a complex
procedure *

Thus, as a result of the 1993 amendment, the
executive’s role in the appointment of all of the
most important posts within the judiciary has
been severcly curtailed, and the minister of
justice’s role with respect to the remaining
appointments has been subjected to an important
controt by the CSM. In addition, the 1993
amendment requires the president to share his
power to appeint members of the CSM with the
presidents of the National Assembly and Senate.

- Moreover, the Law on the Status of the
Magistracy (Stuiut de o Magistrature)
establishes a further limitation on executive
power. It provides for a particular composition
of the CSM when it sits as a disciplinary body
over sitting judges. It requires the president of
the republic and the minister of justice to recuse
themselves, In addition, Article 65 pirovides that

~ these proceeding should be presided over by the

chief justice of the Court of Cassation. Under
the terms of that law, the power to initiate
disciplinary proceedings belongs to the minister
of justice, as well as, since a 2001 reform, to the
chief judges of Courts of Appeal and of superior
appeal tribunals.

There is no doubt that the reforms of 1993 were
ground-breaking, They are evidence of France's
precccupation in the modern era with improving

_ . The proceduse is set oul in the Law on the
CSM of February 5. 1994 (1..94-100 Articles i-d).

[os™

the independence of its judiciary.™ There are
several factors which contribute to this
preoccupation. One factor is clearly the
increased power of the judges assoctations,™
which have increasingly and voeiferously
insisted on judicial independence. However, in
the view of Antoine Garapon, a former judge
and leader in this movement, the increasing
power of the media, the phenomenon of
cohabitation, and the influence of the European
Union have all played a role as well ** The media
in France, as in many other countries of the
western world, has increasingly exposed the
perceived injustices of French society and
focused unprecedented attention on them.
France is in its third period of cohabitation, and
this has lead to vastly heightened scrutiny of all
executive actions by executive officers from
oppesing political partics. It is, thus, much
harder to keep executive attempts to influence
judicial affairs away from the watchful eye of
the political opposition. Finally, France’s
membership in the European Union and in the
Council of Europe—through the influence of
their respective courts, the European Court of
Justice, and the European Court of Human
Rights—has affected its judiciary and judicial

* While this report will contine itselfto a
discussion ol the proposed retorms relating 1o judicial
independence, the proposals also included major reforms of
criminal procedure. These proposals were being presented
in the form of amendments 1o existing laws. The package
thus included a proposed constitutional amendment dealing
exclusively with judicial independence and six amendments
to statutes which covered both subjects,

* For the purposes of 1his study. the notion of
“judges association” is defined broadly 1o refer to
organizations lormed by judges Lo, infer afia. represent
their interests. promote their professional training. and
protect their judicial independence. Such organizations
include unions.

B Cohabitation” 1s the term the French use (or
the situation where the president shares executive power
with a prime minster and cabinet from the opposing
political party. This phenomenon cecurred for the first time
in 1980.
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independence. French lawyers and judges have
been exposed to different, more reverent,
allitudes {oward the judiciary, paving the way
for greater openness to judicial independence.

Consequently, it is not entirely surprising to
observe that, even subsequent to the 1993
reforms, France was still not satisfied with the
stalus of the independence of iis judiciary. So
intense was the controversy on this issue that
Chirac appointed a commission in 1997 to study
additionai retorms to improve judicial
independence. As a result of this inquiry, a
whole new series of laws and yet another
constitutional amendment were proposed and
scheduled for a final vote in January 2000.

These proposals included three major areas of
reform. First, the proposals, had they been
adopied, would have expanded the composition
of the CSM to include an additional seven
members, all of whom were to be chosen from
vutside of the judiciary and the other political
branches. The council would have retained its
18 members of the judiciary (five sitting judges
and five standing judges), and the compaosition
would have been increased to 23, including the
president and the minister of justice.

Second, in addition to increasing the number of
members externai to the judiciary, the
lcgistature, and the exccutive from three to 10,
the praoposed amendment made provisions about
thosz 10 members—twe were to be appointed by
the president of the republic; two by the
president of the National Assembly: two by the
president of the Senate: and four by the vice
president of the Council of State, the chief
justice of the Court of Cassation, and the chief
Jjustice of the Court of Accounts, acting together,
Third, the amendment provided a significant
increasc in the CSM’s authority with respect to
both the appointment and discipline of the
standing judges.

However, on the eve of the vote on the
constitutional amendment. which was scheduled

\0*

for January 24, 2000, the debate concerning
these reforms had become very politicized and
unfortunately very partisan. The president, who
was convinced that the reforms would need
broad support beyond partisan considerations,
postponed the vote and the réform was
temporarily abandoned.

Nevertheless, authorities consider that the
formulation of these proposals and the debate
surrounding them have had a profound influcnee
on the political climate as it relates to judicial
independence. The public is now more infermed
and attuned to this i1ssue than ever before, and
judges are benefiting from a newfound respect
fur their independence in French society.
Moreover, the power of the judges associations,
which had always been behind the proposed
reforms, has become part of the political
landscape in France.

Thus, the evolution of the CSM and the factors
promoting that cvolution, which have been
described in this section, together with the
evolution of the oversight of the judicial
profession, described in the next section, operate
together to detine the status of the independence
of the judiciary in conlemporary France.

3 The Judicial Career

In addition to the law dealing with the tunction,
composition, and role of the CSM. there is also a
considerable body of law in France relating to
the judicial career. and much of that law seeks to
protect judicial independence. Article 64 of the
constitution provides for the protection of the
independence of judges in the exercise of therr
profession through the principle of
inamovabilité. According to this principle.
judges are protected against political actions of
removal and can only be removed tellowing
disciplinary proceedings or following formal
nroceedings in which they are determined to be
unfit mentally or physically. This is a principle
which is found in many other legal systems of
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the world. The protection provided by the
principle is reinforced in France by the fact that
* judges are appeinted for life and, therefore, do
not need to cultivate the support of any political
or other force in order to assure their tenure. In
addition, the Law on the Status of the
Magistracy, whick implements these
constitutional provisions, supplemenis the
protection by providing that no judge can be
transferred or even promoted without his or her
consent. This protection recognizes that even
transfers which amount to a promotion can be
motivated by political reactions to judiciai
decisions. Judges, therefore, are not required to
submit to the kind of political manipulation that
could underlie such action.

The law contains detailed rules concerning
conflict of interest for judges. According to
these rules, judges cannot serve in a jurisdiction
where their spouse is either a senator or
representative of the National Assembly. They
must reside in the jurisdiction where they serve.
They are not allowed to hold regional office, nor
can they sit in a jurisdiction where they have
held office or practiced law in the last five years.
(The prohibition is only three vears where they
have served as a member of the European
Partiament.) When judges decide to undertake a
private activity inconsistent with these rules,
they must leave the bench and inferm the
minister of justice of their activities, This
obligation to inform the MO} of their private
activities continues for five years after they have
left the bench.

Judges can sometimes obtain dispensation from
these prohibitions i they obtain the permission
of the chief judge of their jurisdiction, who must
make a determination that the activity in
question will not compromise either the dignity
of the judge or his or her independence. They
are allowed under the same conditions to teach
in areas within their compétenc:. They can
engage in scientific, literary. or artistic
endeavors without encountering any conflict of

|oF-

interest. Also, once they have served at least
four years on the bench, they are authorized to
take a kind of “leave of absence (the siatus is
referred 1o as “délachement”) and accept
appointment within the executive branch of
government. After having opted for that status,
they must seek reentry into the judiciary if they
want to serve as a judge again,

Otherwise, they have a non-derogable duty to
refrain from participating in any political
activity which could be seen as compromising
the reserve and objectivity which 15 essential to
their role, nor can they demonstrate any hostility
to the democratic and republican form of
government guaranteed by the constitution, The
statute also contains & general prohibition
against any conduct which can be deemed to
contrary ta the honor and probity which is
required of judges or which could be seen as
bringing discredit to the judiciary. In addition,
they are duty bound to maintain the secrecy of
their deliberations and are strictly forbidden
from violating this strict rule of confidentiality.

Judges are also forbidden by these ethical rules
from engaging in any activity which would
hinder the functioning of the judiciary. This
general prohibition raises the question of their
right to strike and to unionize. With respect to
the right to strike, authorities are in
disagrecment. It would appear to violate the
express terins of the statute, but at the same
time, the right to strike is a constitutional
guarantee in the French system. For this reason,
the question remains undecided. However, no
one has challenged the right of judges to form
professional associations, and, in fact, judges
associations have been one of the main forces
behind recent reforms designed to enhance
onarantees of judicial independence. In addition,
of course, frecdom of association is also a
constitutional guarantee n the French system.

The MQJ can initiate disciplinary proceeding
against any judge for anmy violation of these
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rules. The disciplinary proceedings are
conducted by the C5M, and they can lead to
disciplinary sanctions that can range from a
simple reprimand recorded in a judge’s file to
remeval from the bench along with the
withheolding of retirement benefits.

While judges are, on the one hand, prohibited
from engaging in activities considered 1o be
incompatible with their role, they are, on the
other hand, immune from prosecution on the
basis of any of their professional activities. They
can nevertheless be prosecuted for offenses
which they might commit in their private
capacity. The state must generally provide them
with protection against threats or attacks and
must compensate them with a state pension in
any situation where they are injured as a result
of the exercise of their role.

Candidates can come to the judicial profession
through different routes. They all must have the
equivalent of four years of higher edncation
bevond the baccalairdat. The majority of judges
are recruited on the basis of national competitive
examinations, which determine their right o
enter 1nto a three-vear program of study at the
Ecole Nationale de la Magisirature (National
Magistrates” School). The curriculum includes a
period of apprenticeship that requires the
candidate to perform and be evaluated in each of
the typical judicial settings—trial judge,
investigating judge, appellate judge, cte. The
apprenticeship in the courts is supervised and
evaluated by the faculty at the school. Upon
completion of this educational program, a jury
determines whether a candidate for the judiciary
is qualified for service in that profession. A list
of candidates so qualitied is maintained by the
MOJ. Candidates are then eligible for
appointment by the CSM as deseribed in the
‘previous section. (Decisions of ineligibility upon
conmpletion of study are rare.) The recruitment
through this route is governed by Chapter 1.
" Section | of the Law of the Status of the
Magistracy.

However, Section Il of Chapter 1l sets out the
condjtions for recruitment of judges based upon
professional experience. Candidates recruited
through this route must be at least 33 vears of

age and have at least seven years of experience _

that is considered to be relevant. (For example,
those who have worked as court clerks for this
peried of time are expressly eligible.) As part of
the legal reforms proposed for vote earlier this
yeat, the minister of justice had proposed to
amend the law so as to enfarge the class of those
who would be eligible for recruitment through
this route. The law has not as yet come before
Parliament, and it is not likely that it will be
presented at any time in the near future. (See the
discussion in the previous section.) Candidates
selected through this route must participate in a
probationary training period of indeterminate
length, which 1s supervised by the magistrates’
school. '

In addition, the law also provides that judges can
be recruited from academia and [rom the Feole
Nationale de I'Administration for a non-
renewable period of five vears. In that case,
these candidates decide 1o take a {ive-year break
from their other career (those who come from
the Ecole Nutionale de I'Administration would
be otherwise destined for a career in the
executive branch). Their status is also referred to
as “détachement judiciaive,” and their
candidacies are also supervised by a promotion
committee whose role is described below. Those
wha come to the judiciary through this route
must undergo six months of practical training,
again supervised by the magistrates’ school. The
school provides continuing legal cducation for
all judges throughout their career, regardless of
how they were originally recruited.

The statute also provides a procedure for the
evaluation of judges afier they have been
appointed to the bench. All judges are evaluated
every two years by the chief judge of the Court
of Appeals of their jurisdiction. The results of
the evaluation must be communicated to them,
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and they have the right to contest them. Files are
kept on all of the judges by the MOJ. The entire
judicial corps votes in sceret batlot to create an
electoral coltege composed of members from
within their ranks, and the electoral college, in
turn, selects the members of the promotion
committee. Where a judge challenges the
evaluation, the promotion committee conducts
an investigation and writes a report to the file.
Judges are given free access to their fites, and it
<5 illegal for the file to contain references to
their religious, political, or union affiliations. In
" the exercise of their functions, the CSM and the
promotion committee also have access, for
disciplinary and promotion purposes, to the
individual files of judges. Based upon this
review of the judge’s performance, the
promotion committee compiles lists of judges
who are eligible for promotion. Promotions of
judges, whose names are on the list, are decided
anmually by the minister of justice and the
promotion committee acting in concert.

In addition, quite apart from the disciplinary.
evaluation, and promotion procedures discussed
above, there exists the Judicial Inspection
Service, which operates out of the MOJ.
Members of this service nspect the furictioning
of the courts throughout France in order to
insure that they are operating efficiently and in
accordance with established standards. Members
of this service, the chief judges of cach
jurisdiction and the chict prosecutors are
empowered under Article 44 of the Law on the
Status of the Magistracy to issue informal
reprimands against individual judges without
these reprimands leading to any sort of formal
disciphnary proceeding, [t s significant 1o note,
however, that the director of the Judicial
Inspection Service is a member of the promotion
cominittee, so his or her knowledge of a judge’s
performance can be a factor in promotion
considerations.

Finaliy, in connection with promotion, it should
at least be mentioned that. since prosecutors are
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considered to be part of the judiciary, standing
judges (prosecutors) can be assigned to posts as
sitting judges and vice versa.

4. Recommendations

This section will review those aspects of the
relorms discussed for their potential as models
for the enhancement of judicial independence
etsewhere. Potential reforms of those
istitutional guarantees of judicial independence
refating to judicial councils will be discussed
separately from those relating to the judicial
career. :

a. Judicial councils

The evolution of the refinements relating to the
role, authority, and composition of the CSM in
France reveals a concern with two potential evils
with nefarious consequences for judicial
independence. On the one hand, reforms have
attempted to address the dangers of excessive
executive influence over the appeintment and
discipline of judges. On the other hand, they
have addressed the potential conflict of interest
which can arise when the discipline and
appointment of members of the judiciary are
overseen by a CSM whose composition is
dominated by members exclusively from within
its ranks.

These reforms of the CSM suggest
recommendations for reformers elsewhere. First,
in order to reduce the opportonity for all
inappropriate political influence over the
Judiciary, the power to appoint members of
Judicial councils should be shared by all three
branches of government. Secondly, the judicial
councils should retain the lion’s share of the
appointment power for all of the most important
judicial posts, and the role of the exccutive in
this process should be secondary.

In addition, a few miscellanecus observations,
relating to the reform of the CSM. bear mention.
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It is interesting to note that the proposed reforms
would have required that the power to appoint
members of the council be shared with the chief
judge of the Court of Accounts. Traditionally,
the power of appeintment of members of
independent institutions is shared by the chief
judges of the State Council, the Court of
Cassation, and the Court ol Accounts. It should
also be noted that the enabling law serves to
limit inappropriate executive influence not only
over the appointment of judges, but also aver
their discipline. It provides that, when the CSM
acts as a disciplinary body, the minister of
justice and the president of the republic must
recuse themselves. This removes an opportunily
for disciplining to be influenced by a desire to
punish a judge for lack of political loyalty. For
this reason, this institutional measure is also to
be recommended, especially in those countries
which follow the French tradition.

However, as noted above, the French have
become concerned not only with inapproptiate
executive influence over the nomination and
discipline of judges. They have also become
concerned with the inappropriate influences
which might result from the dominance of
members of the judiciary on the CSM. Had it
been adopted, it would have addressed the tssue
of judicial dominance on the CSM by providing
a majority of non-magistrates. It would also
have served to reduce the opportunity for any
mapprapriate political influence coming from
the other branches as well. Moreover, since it
required that the external members be chosen
from outside of the executive, legislative, and
judicial branches, it is clear that it would have
provided for a significant involvement of civil
soctety on the council. This latter feature, in
particular, recommends itself as a potential
model for a few reasons. First of all, it clearly
addresses the concerns relating to judicial
dominance, and secondly. il provides for an
indirect wav in which the judiciary can be held
accountable to the society at large without
affecting decisional independence.

W\

b. Judicial career

The constitutional protection of incamovahilité,
taken together with life tenure and the
requirement of consent even for promotions, are
all features that recommend themselves for
adoption elsewhere. Apart from these
rccommendations, which are dertved from this
tmporlant constitutional guarantee, the following
subjects, addressed by the Law on the Status of
the Magistracy in France, sugeest further
recommendations for inclusion in similar
statutes in other civil law countrics:

Ethical rules. The overarching goals to be
achieved in the establishment of a disciplinary
code are relevant to any systen, but the specitics
of their implementatien can end up being quite
country specific. The Law en the Status of the
Magistracy is the place where they should be
found, and the provisions relating to this subject
in France do attempt to ensure that judges will
remain independent from any inappropriate
personal, financial, and political influences.
These should be the overarching goals to be
achieved in any svstem.

The French law addresses one problem unique
to that system but which may nevertheless be
relevant in some other countries, namely the
accumulation of several posts of professional
responsibility in the public or private sector. To
avold the conflicts which can arise in this
connection, the rules are quite specific in
prohibiting judges from taking on almost any
professional responsibility outside of the

judiciary, including work in the private sector,

However. an exception is made for educational
activities and research related thereto. This
exception is desirable in that judges ouglit-to be
encouraged to participate particularly in the -
education ol their colleagues. Consequently, this
exception is one which should be recommended
i other systems as well. o

T'he provision of the law thatgrants disciplining
authoritics wide diserction’in determining

80 Guidance for Promoting Judicial lndependen'ce and Impartiality



whether a judge has engaged in cenduct which
could be deemed as inhibiting the proper
functioning of the judiciary could easily be
subject to the criticism of overbreadth.
Countries wanting to achieve the same goal
might consider narrowing the focus of such
provisions to include reference to specific
behavior which would have the nefarious effect
to be avoided. At a minimum, these provisions
should specifically address the question of the
judges’ right to unionize and to strike, which is
an issue not addressed in the French statute.

The right to unionize is of even greater
importance than the right to strike since it is
clear that the judges associations in France and
elsewhere have been one of the preeminent
forces behind judicial reform gencratly and
behind reforn relating to judicial independence
in particutar. In fact, the development of judges
associations, in addition to being sanctioned by
the law, should be encouraged by donor
countries since it is clear that they have had a
very positive effect in the countries where they
have been allowed to exist.

The right to strike is admittedly more
problematic and will, tea certain exient, be
country-specific since there are differences with
respect to the importance and even the existence
of the right. Some French authorities have
suggaested that the right should be specitically
provided for by a statute that would also assure
the continued functioning of the essential
elements of the judicial system. This approach
could be recommended in other countries where
it is feasible.

Recruitment. Some of the civil law countries
which have followed the French model have
adopted a system that allows only for internal
recruitment of judges. Judges are recruited
exclusively on the basis of competitive
examinations and completion of certain
educational requirements. Such a.system
operates generally to prohibit the recruitment of

"

those who have distinguished themselves in
legal practice and serves to construct a judiciary
composed essentially of career bureaucrats.
France has modified its system so that judges
can now be recruited in both ways, although the
majority of judges are still recruited on the basis
of competitive exams and education at the Ecole
Nationale de la Magistrature.

One of the statutory amendments proposed as
part of the recent reforms discussed above
would have widened the possibility of
recruitment through (he alternate route. The
iiterature dealing with these methods of
recruitment suggests that such a reform ts
desirable. The influx of professionals who have
distinguished themselves in practice is one
method of addressing the problem of ineffective
and inefficient tenured burcaucrats—a problem
which arises frequently as a result of
recruitment through the traditional method.
This observation would suggest that countries
desiring to strengthen the independence,
competence, and efficiency of their judges
would do well to create two or three routes of
Jjudicial recruitment, allowing for both internal
and external recruitment.

Education. The appropriate educational
requirement for judges in a given system is vet
another issue which is quite country-specific
and depends largely on the resources available.
In France, judges who are recruited through the
traditional methoed discussed in the previous
section must complete three years of education
at a specialized magistrates” school. This kind of
specialized judicial education has its
advantages, particularly in civil law countries
where the specialization of the judiciary is
common. It ensures that the new members of the
judiciary come to their posts with both the
requisite substantive and practical knowledge.

The problem is that such an educational
progrant is expensive and resource intensive. so
that many countries will not be able to afford it
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However, it may be worthwhile to consider
abridged versions of the French meodel that are
within the means of the country. The clinical/
practical segment of the magistrates’ school is
one which recommends itself in particular since
it provides the opportunity for recruitment of
judges who have been professionally trained to
practice their profession in accordance with the
highest standards of practice.

At the very least, seme form of continuing legal
education for judges should be maintained. This
cducation should be centered either at a
magistrates’ school as in France or in some
judicial center where judges can be required to
update their knowledge of the law so as to
reduce the opportunity for decisions’that can
eastly be challenged on appeal. This feature
admittedly addresses the issue of judictal
accountability more than it does.the-issue of
judicial independence, but training in ethics as
part of any version of these educational
programs could serve to address the issue of
Judicial independence as well:

Promotion. Perhaps the most important features
in the French system relating to promeotion are
the existence of a promotion or advancement
committee and the official list for advancements.
These teatures appear to be effective ways of
keeping the promotion procedures impartial.
They could certainly serve as modcels for
consideration elsewhere. Another related lcature
of the French system which can and does serve
as a model in certain other countries is the
Judicial Inspection Service. This unit primarily
scryves the role of making judges accounrable in
their work, but, since the head of the Judicial
Inspection Service is a member of the promotion
cominittee, knowledge gained in the
performiance of the role of this service aiso plays
a role in promotion considerations. This is a
feature which could also serve as a model as a
method of insuring both impartiatity and

" accountability in promotion decisions.

W\

There is an issue in connection with these
recommendations that must also be taken into
consideration. In France. the Judicial Inspection
Service operates oul of the MOJ, even though it
is not under its direct control. While this does
not seem o pose a problem in the context of
France, this arrangement could create an
opportunity for excessive executive interference
in the alfairs of the judiciary in developing
countries where traditions and institutions are
not so entrenched. Such interference could, in
turn, comproniise judicial independence. One
suggestion as a remedy to this problem would be
to make the Judicial Inspection Service
answerable to the judicial council.
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D. Judicial Independence in ltaly
A Critical Overview in'a (Non-
systematic) 3(Gfompamtive
Perspective
by Giuseppe Di Federico

1 Introduction

For those interested in judicial reform with a
special concern for judicial independence, the
Italian case might ke of interest for the following
reasons: .

+  Among the civil law countries with a
consolidated democratic system. Italy is
certainly the one where judicial
independence has acquired the highest
recognition both in terms of the
amplitude of the law provisions
formally intended for its protection and
in termns of the way in which those
provisions have been interpreted.

»  The ltalian case shows that when the

 value of judicial independence is
pursued as an end in itself at the
expense of other important vajues (e.g.,
accowntability and guarantees of
professionai competency) a series of
negative consequences ensues. In
particular, Italy’s experience shows that
the very provisions intended to protect
judicial independence, when carried too
far may turn out to be self~defeating,
i.e., detrimental to judicial
independence.

*This paper is based upon empirical research
conducted aver the past 33 vears by the author. mainly with
funding of the Nationat Research Council ol Laly,
Bibliographical references have been kept to a minimum,
almost exclusively limited 1o the Hierature in English. Mosl
of the rescarch results used in this writing arc published in
ltalian and can be Tound in the web site:
www.irsig.bo.cnrit.
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» laly is the only democratic country
where public prosecutors enjoy the same
cuaraniees of independence as judges.

In the following pages, | shall briefly describe
how judicial independence is protected in the
area of judicial personnel management (from
recruitment to retirement). Special reference will
be made to the structurc and policies of the
Consiglio Superiore della Mugistratura (the
Higher Council of the Magistracy, hereafter
CSMD. In particular, | shall briefly indicate how
decisions are taken concerning some of the
issucs that bear crucial relevance for the
protection of judicial independence (e.g.,
recruitment, career, extra-judicial activities,
discipline, and salaries). Finally, 1 shall deal
briefly with some relevant features of the role of
the MO,

This article will address only the “ordinary
judicial system,” comprising around 92 percent
of all ltalian career magistrates. Ordinary justice
in ltaly deals with all criminal cases and the
great majority of civil cases. In any case, the
career magistrates of the other judicial systems
(i.e., administrative courts and courts of
accounts) do enjoy guarantees of independence
similar to those of the magistrates of the courts
of ordinary justice.” The Constitutional Court,
composed of 15 members, operates within a
fully autonomous, self-regulating structure

¥ There are. however, two aspects of the
administrative justice system that have to be taken into
account in assessing its independence. The tirst is that a
minority of the judges of the higher court (Consiglio df
Stare) are appointed by the executive; the second is that the
judges af one of the sections of the Consiglio di Staro do
not perform judicial functions temporarily, but have instead
the official task of advising the executive on legal matters,
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separate from the ordinary and administrative
courts. ™

Two caveats for the reader:

a) The term “magistrate” has a different
meaning in different countries. In Haly
as well as in France, it is used to include
both judges and public prosecutors. In
both countries they are jointly recruited
and can move from onc position to the
other even recurrently in the course of
their cargers.™

b)Y When in this article I maintain that. on
the basis of our research data, cne
aspect of the working of the judicial
svstem derives from or is induced by
another, T do not mean that there 18 o
simple cause-eflect relation between the
two. What [ mean i¢ that our research
data show that one of the two aspects
{or changes introduced in that aspect) is
certainly a major factor influencing the
oceurrence or characteristics of the

* Their terrn of office is nine vears: five members
are apnointed by the nresideni of the republic, five are
elected by the magistraics of the higher courts, and five are
zlected by Parliament with a qualificd majorin, I chis
reiated Lo the Tull independence of the judges ol the
Constitutional Court have been recently wdvanced in two
respects: (@) with reference 10 their system ol appointment,
and in particwdar with respect to the powers of the president
ol the republic (whose term of olfice is seven vears) (o
appoint in full autonomy one third of the judges: and (b}
because rmimediately after leaving the Constitutional Court
Judges often undertake a political career in the ranks of one
of the pelitical partics or are appointed as ministers ar
heads of important public agencies. Proposals for reform
have been recently advaneed: they would prohibit [or a
number of vears afler the termination of judges™ service
their <lection o legislative assemblics or appoiniment in
public agencies.

¥ In the United Kingdom and the United States
the term “magistrale” is used mstead, o indicale only
judges having speciftic functions. Tn Spain 1t is used o
indicate a specilic level of the career of judges.

tL v

other. For most of the relations
described hereafter, I could suggest
several ather sources of influence—
internal or external to the judicial
system.

2. The Higher Coancil of the
Muagistracy

In order to protect judicial independence, the
Italian constitution, enacted in 1948, provides
that all dectsions concerning judges and ,
prosceutors {rom recruitment to retirement {e.g.,
promotions, transfers, discipline, and disability)
be within the exclusive competence of a council
composed prevalently of magistrates (i.e., pudges
and prosecutors) elected by their colleagues.
Maore specifically, it provides that two thirds of
the members must be magistrates and that one
third of the members be elected by Parliament
among law professors and lawvers with [5 years
of professional experience. It further provides”
that the CSM be presided over by the president
of the republic—de facto only a symbolic
presidency-—and include among its members the
president of the Supreme Court of Cassation and
the general prosccutor of cassation. The elected
members of the judiciary are renewed i1 toro
every four years. At present there are 33
members of the CSM.

The iirst CSM came into existence enly in 1939
(11 years afier the constitution’s enactment).
Since then, 1ts role has progressively expanded
far beyond that of managing judicial personnel.
fts infinence on the internal functioning of
courts and prosccutor’s oflfices is in many ways
remarkable. The CSM has also acquired
considerable influence on the decisions of the
executive and legislative powers concerning all
matters affecting the magistrates and the judicial
system. The expansion of the CSM's role
beyond the formal boundaries provided by the
constitution has at times generated conflicts with
the other powers, including the president of the
republic. ‘
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For reasons that wilt become clear, while
considering the modifications in the career
system, it is important o underline a specific
aspect of the evolution of the CSM that concerns
its composition. From 1959 to 1968 the higher
ranks of the magistracy were greatly over-
represented and were elected only by their peers.
From 1968 no higher ranking magistrate can be
elected to the CSM without the electoral support
of the lower ranking magistrates. It is worth
noting that no other higher councit of the
magistracy of continental Europe (i.e., in France,
Portugal, and Spain} has such a prevalence of
members elected by the magistrates, nor an
¢lectoral law that makes those members so
prone to the corporate expectations of the lower
ranks of the judiciary (see Table 1).

3. Recruitment

As in other countries of Continental Europe, in
Italv the recruitment of career magistrates takes
place, usually once a year, on the basis of
national competitive examinations opened to
law graduates of “good moral standing”. The
recrujitment model is basically the same as that
adopted for the entrance in the higher ranks of
national ministerial bureaucracies.™

The CSM decides on the admission of the
candidates to the competitions and appeints the
examining comimissions, which are presided
over by a high ranking member of the judiciary,
and are composed for the most part of
magistrates and some university law prefessors.
Previous professional experience is not required
nor is it in any way evaluated in the precess of
selection. Applicants for the entrance
examinations are selected on the basis of their
general institutional knowledge of several

GO Federico. ~The Hadian Tudicial Profession
and its Burcaueratic Seiting,” Ve Sudivial Review. The
Lo Journal of Scottish Universities, 1976, pp. 40-35

iy~

branches of the law as tested by written and oral
exams. Our research data show that the exams

" are Tar from “measuring™ accurately the actual

knowledge of the candidates. In civil law
countries of western Europe, the recruitment of

judges through public competitions is -

considered to be the best way to guaraniee a
non-partisan selection and, by the same token,
also-conducive to a betfer protection of judicial
independence. In some of those countries, like
Italy, it is the only system of recruitment of =
career judges; in others, like France and Spain, it
is largely prevalent (in France, for example,
around 20 percent of the career magistrates is
recruited from amongst the legal or paralegal
professions).

The great majority of the successful candidates
enter the competition between the ages of 23 and
27. In the last decades the number of applicants
for the entrance examination in the magistracy
has increased enormously. Recurrently there are
more than 10,000 applicants, and more than
5,000 of them actually show up for the written
examinations. (The number of positions
available are, on average, around 200 for each
competition. ) Our rescarch dafa show that the
increase in the number of candidates is due
mainly to two causes: to the fact that salaries
and career developments in the judiciary have
become far more advantageous than those of the
other sectors of public service; and due to the
constant visibility given by the media to the role
plaved by quite a few members of the judiciary
in the last 35 years or so (mainly magistrates
exercising investigative functions) in the “fight”
against terrorisn, organized crime, and
corruption. Our data show that in the last 20
vears there has been a constant increase in the
number of newly recruited magistrates who
desire to be assigned to investigative functions.

This model of selection—in Haly as well as in
other continental European countries—is based
on the assumption that the magistrates thus
recruited will develop their professional
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competence and will be culturally socialized
within the judicial structure where they are
expected to remain-—and indeed vsually
remain—for the rest of their working lives,
ascending a career ladder whose steps are based
on evaluations which in various ways take into
account seniority and merit.

4. Initiad Training amd
Continuing Education

The system of recruitment briefly described
above bears implications for initial training and
continuing education, which are quite ditferent
and more complex than those of the systems
where recruitment occurs among experienced
lawyers and is intended to fill a specific vacancy
in a specitic court. Instead in laly, as well as in
other continental European countries, voung law
graduates without previous professional
experience are recruited to satisfy indistinctly
the functional needs of the entire court system of
the nation. Frrthermore, in Ttaly as well-as in
France, they are also expected to satisfy the
functional needs of prosecutors” offices. In other
words, newly appointed magistrates are
expected 10 il indiscriminately the several
kinds of vacancies existing at the inwer level of
Jurisdiction thrcugihoat the covntry: these are in
fact quite different from one another. In other
wards, these magistrates are expected to
perform, depending on their assignment, a great
variely of judicial functions that require rather
different professional qualifications aid
training.

Thereafter, they may ask to be transferred from
one court or prosecutor’s office to another and,
when promoted, be assigned to fill still different
vacancies at the higher levels of jurisdiction.
The task of providing adequate institutions to
insure not only an effective initial training and a
satisfactory continuing education but also
specific programs for those who are transferred
to o different judicial function, becomes in such
a system quite complex. In several European

\s

countries (such as France and Spain) specialized
schools with a permanent statf have been
created in the last decades, not yet in ltaly. The
nature and content of programs of initial training
and continuing cducation are decided from time
to time by the CSM.

3. Cuareer

Let us now consider bricfly the evolution of the
career syslenfln ltaly as in aii the other
countries of ctvil law tradition having a similar
systemn of recruitment {France, Spain, Germany,
Portugal, etc.), recurrent evaluations of
professional performance ol the magistrates are
provided for. They serve a variety of basic
functions: first, to verify that the young
magistrates have actually acquired the necessary
professionnl competence, and thereafter to
choose among them those that are most qualified
te fill the vacancies at the higher levels of

Jurisdiction. Last but not least. they ensure that

magistrates maintain their professional
qualifications throughout their many years of
serviee {usually 40-45) and until retirement
{compulsory retirement age is new 72).
traditionally and until the mid-1960s, seven
evaluations of professional performance were
found along the career ladder, but only two of
them were highly competitive and selective (i.e.,
oie in order to become a magistrate at the
appellate level, and one to become a magistrate
at the cassation level). Professional pertformance
wias evaluated by examining commissions
composed of higher ranking magistrates on the
basis of the written work of the candidates
{opinions, pleadings, etc.).

The three successive steps ol the career
{representing a mere 1.18 percent of all
positions available in the entire judicial
structure) would as a rule be acquired, short of
disability ar maximuimn age retirement, on the
basis ol seniority in the rank of magistrate of
cassation. The first of those three further career

86 Guidance for Promoting Judicial Independence and Impartiality




steps (**magistrate of cassation with superior
directive functions™), led to promotion to a
limited number of positions such as those of
president of appellate court, of appellate
prosecutor general, of president of a section of
the Court of Cassation, or of general advocate of
cassation. The other two steps involved
promotion to the top positions of prosccutor
general of the Court of Cassation and first
president of the Court of Cassation.”!

Our research data show that prior to the mid-

" 1960s approximately 55 percent of the
magistrates would terminate their career at the
age of 70 as appellate magistrate and that a good
number of those would reach that level of career
only during the very last years before retirement.
During the late 1950s and carly 1960s, this
career system was widely criticized by a large
majority of the magistrates (above all by those
who had still to go through the very selective
competitive steps of the carcer) on the ground
that professional evaluations based on the
written opinions of the candidates and placed in
the hands of a limited number of higher ranking
magistrates hindered (internal} judicial
independence and induced among the lower
ranking magistrates a diffused conlormism with
the judicial interpretations of a “conservative™
judicial elite that had entered the judiciary
{magistracy) during the fascist regime.

* In the burcaucratic judiciaries. organizational
reles are ordered according to a hicrarchy of ranks to which
dilterential degrees of material and psychological
aratilication are attached. There is a very specilic relation
between the hicrarchy of ranks and the jurisdictional
hicrarchy of courts in the sense that judges promoted to &
higher rank must be assigned (e courts that are higher in the
jurisdictional ladder, eor ¢lse be assigned to tower
jurisdictional courts and functions only in a supervisory
capacity {e.g.. of president of a Iewer court). This svstem
stilk obtains in countries of western continental Europe {like
France. Spain, Portugal. and Germany). but has been
substantialy altered in ltaly:

13-

The laws regulating promotions were radically
changed by Parlinment between 1963 and 1973
under pressure of the CSM., in response {o the
powerful Associaticn of Magistrates, and with
the support of the leftist parties (most notably of
the numerous parliamentarians of the
Communist party). The new laws did require
that evaluation of professional performance be
maintained for all the steps of the existing
career, but left to the CSM wide discretion in
defining how to decide on the matter, By then
the system for the clection of the magistrates in
the CSM had alrcady been changed as described
above, making two thitds of the council
extremely responsive to the career expectations
of their colleagues. The result has been that
those new laws regulating the carcer of the
magistraies have been interpreted by the CSM
with such extreme self complacency as to
amount to a de facto refusal to enforce any form
of professional evaluation. So much so that
promotions *“for judicial merit” to the highest
ranks are granted even to those magistrates that
take prolonged leaves of absence to perform
other activities in the executive or legislative
branches of government.

At present and for the past 30 years, the
evaluation of candidates having the minimum
seniarity requirements to compete for promotion
at the different levels of the judicial hierarchy of
ranks is no longer based either on written or oral
exams. nor on the evaluation of their written
Jjudicial work, but on a “global™ assessment of
their judicial performance decided by the CSM.
All candidates having the required seniority are,
short of serious disciplinary or eriminal
violations, promoted. Those promoted in excess
of the existing vacancies nevertheless acquire all
the economic and symbolic advantages of the
new rank, but remain pro feppore to exercise
the lower judicial functions of their previous
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rank.* In fact most of them will never acquire
the higher judicial pesition formally connected
with their new career ranks. In other words, the
voung law graduate by simply passing an
entrance examination, where his or her general
knowledge of various branches of the law is
tested, can rest pretty much assured that the
mere passing of time will lead him or her in 28
vears and with no further checks of professional
qualifications to reach the peak of the judicial
career, which until the mid-1960s was reserved
for only a little over one percent of the
magistrates. While only some 100 magisirates
reached the upper level of the judicial career
until the mid-1960s (and they all occupied the
high judicial positions formally connected to
their high career rank), now there are constantly
more than 2,300, (Of course, most of them still
exercise their judicial functicns at the Jower
levels of the jurisdictional ladder*)

As arule, when substantive changes are
introduced in one of the basic lunctional
components of an organization, other changes—
often unintended-—automatically follow in their
wake. Fudicial organizations are no exception.
The changes introduced in the carcer systemn
brought about quite a few relevant modilications
in the personnel management system of the
magistrates (Judges and prosecutors). We will

* Thus ene of the basic traditional characteristics
of western continenial judicial bureaueracies, summarily
described above has been radically changed in ltaly.

# In the carly 1960s the law provided for 6,832
erdinary carcer magistrates, and the number of judicial or
prosccutorial positions reserved for those that reached the
top of the carcer was 102, The last increase in the number
of magistrates provides tor 9. 109 of them (in additien there

are around 10,000 honorary magistrates) and the number ol

positions reserved for these that have reached the top of the
career is 112, This means that over 2.000 of those that have
already been promoted 1o the highest ranks ol the career
still occupy judicial or proseeutorial positions of a lower
level. It also means that mest of them will neyer be
assigned to a judicial or proseeutorial role coresponding to
their high cureer rank -

We v

mention here only those that most directly affect
judicial independence (i.e., the radical lowering
of guarantees concerning the professional
qualifications of the magistrates, the higher
discretion of the CSM in decisions that deeply
affect the expectations of judges and
prosecutors, and the surge of extra-judicial
activities).

6. Evaluation of Professional
Qualifications and
Independence

In civil law countries that recruit young law
graduates with no previous work experience
and that therefore have a system of judicial
career—professional qualifications are
guaranteed by recurrent, substantial evaluation
of professional performance during the 40.to 45
years of service. Such a system still obtains in
various torms in ¢ivil law countries of western
Europe. such as France, Germany, and Spain. In
Italy, however, those evaluations, although still
required by the law, have been de facto
eliminated by the CSM, whose composition and
electoral system is such as to favor the corpaorate
career expectations of the magistrates (see
above). Afier recruitment, professional skills
development, retfinement, and updating arc
pretty much lefl to the initiative and goodwill of
the voung graduvate for the entire period of his or
her career. The moditications of the judicial
career introduced in the 1960s and carly 1970s
in the name of better protecting judicial
independence have, therefore, resulted in a
radical lowering of the citizens” traditional
guarantees with regard to the professional
qualifications of their judges and prosecutors. It
has often and rightly been stated that high
standards df professional qualifications are not
only a precondition for competent exercise of
the judicial function, but also the best personal
antidote against improper external influence on
professional behavior. In this sense, one can
correctly state that the radical lowering of the
1mdit‘i'oﬁa! guarantees ol professional
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qualifications caused by the elimination of any
substantial form of evaluation of professional
performance during the 40 to 45 years of service
has per se brought about also the substantial
lowering of one of the main institutional
suarantees ol independence.

The recurrent, detailed evaluations of
professional performance in the course of the
life-long judiciat carcer had, in many ways,
great relevance in all decisions comcerning
transfers from one court to anothey and also for
rofe assignment in the various court and
prosecutor’s offices. The de facto abolition of
the detailed evaluations of professional
performance, once recurrently made in wrilten
form during the course of the entire career, has
enormously increased the discretion of the CSM
in reaching its decisions in those matters—
matters that are as a rule emotionally loaded for
the magistrates who, from time to time, compete
to be assigned to a more desirable location or to
an important office. Our research data clearly
show that in the course of the past 30 years
Italian magistrates have progressively realized
that their aspirations in those matters must of
necessity be cuitivated through personal ties
with the decision-makers and that. no less
important, their behavior should not contradict
the expectations of the decision-makers. The
few magistrates whe, with their behavior or
utterances, have patently ignored those
expectations have seen their requests in those
matters patently disrcgarded by the CSM.

In the managing of relations between the CSM
and the magistrates, a special role is played by
colleagues elected to the CSM in the electoral
hists of the four factions of the National
Association of talian Magistrates (ANMI). For
this very reason almost alk magistrates become
members both ot the ANMI and one of its
factions. To be & member in good standing of
one of the factions of the ANM! might also be
cructal in obtaining the needed support in
another area where the decisional discretion of

the CSM is, due also to the lack of a detailed
code of conduct, quite high (i.e., in disciplinary
procecdings).

7. Independence and Extra-
Judicial Activities

Extra-judicial activities are rather numerous in
Italy—certainty more numerous and threatening
for judicial independence and the proper
working of the division of powers than in other
countries having a fong established democratic
system. Extra-judicial activities performed on a
full- or part-time basis by talian magistrates in
the last 30 years number in the tens of
thousands. Just to give an idea of the extent of
the phenomenon, let us first consider the type of
activities to which the ordinary magistrates may
be destined on a full-time basis (meanwhile they
are placed on leave of absence by the CSM). 1
shall begin with those off-the-bench activities
that bring the magistrates to operate more
directly and visibly in partisan politics. Such a
phenomenon was rather limited until the 1970s:
at each national election just a few magistrates
(2 or 3) were elected to Parliament. Since then,
the phenomenon has constantly grown. In the
general election of 1976, 12 magistrates were
elected to Parliament, most of them as
candidates of cne of the two major parties. i.e.,
the Communist party and the Christian
Democratic party. In the last naticnal clections
of 1996, 50 members of the ordinary magistracy
participated in the electoral race as
representatives of various parties, and 27 of
them were elected (10 senators and 17 deputies).
Two others have recently been clected to the -
European Parliament. In the last 10 years, two
magistrates have been elected president of
regions (another one was recently defeated for
that very job); turthermore, in the same period
we have had several magistrates/ministers,
magistrates/undersecretaries of state, mayors of
small and large cities, magistrates elected in the
regional and municipal assemblies, and
magistrates in charge of various branches of

Guidance for Promoting Judicial Independence and Impartiality 89



local governments. In the early 1990s a member
of the magistracy was also elected national
secretary of a political party (the Partito Social
Democratice). Other positions to which the
magisirates are recurrently destined full-time are
those needed to fill all the executive jobs at the
Ministry of Justice {at present 136) and to serve
in other ministries as heads of cabinet, heads of
the secretarial units of ministers and
undersecretaries, members of the legislative
departments of various ministries, consultants to
‘parliamentary commissions, consultants to
European or other international organizations,
and so on (altogether 248 as of March 2000).
Then there are part-time extra-judicial activitics.
These include consultants to local and national
governments, and study commissions and
teaching appointments (918 such extra-judicial
activities have been authorized by the Higher
Council of the Magistracy in the last 13
months). Only recently another kind of extra-
Judicial activity. and a very lucrative one, i.e.,
arbitration, has been cancelled only for the
ordinary magistrates (but not for those in the
administrative cotirts).

The foreign observer will certainly be struck not
only by the number and kinds of extra-judicial
activities that are aflowed in Italy but also by the
confusion between the magistracy and the
pelitical class that ensues therefrom—a
confusion that is far from fully revealed by
mesely considering the rather high number of
magistrates who are active in party politics (in
assemblies or exccutive agencies at the
international, national, and local level) for at
least two reasons. Firstly, the number of
magistrates that entertain relations with the
varicus political parties to obtain those very
much sought after positions is far higher than
that of those who are successful, Secondly,
because a good many of the extra-judicial
activities of lesser relevance are obtatned under
the more or less direct sponsorship of the
various political parties. Recurrently they
heeome—or are in any case sought and

|0

perceived by the magistrates as—intermediate
steps for the acquisition of the political credit
and party support needed for the attainment of
more gratifying extra-judicial positions.

No less surprising for the forcigner is to learn
that al the end of their mandate as party
representatives {in the parliament, in the
executive, etc.) the magistrates return to their
judicial activities, It is even perfectly legitimate
for them to judge a political leader of a party
fiercely opposed to the one that the judges
themselves had represented for many vears in
the immediate past.*

The possibility for Italian judges to play
prominent roles as representatives of political
parties—and thereafter go back to their judicial
functions—or to acquire a vast array of extra-
judicial activities that are bestowed upon them
through the benevolence of external sources is
certainly a very limited phenomenon in
countries of Anglo-Saxon tradition. Apart from
other important considerations (e.g.. the

adoption of detailed codes of judicial conduct

regulating the matter and their concrete
enforcement in the United States), the very
structure of the judiciaries of those countries
precludes the phenomenon of extra-judicial
activities from assuming a dimension of any
size. In those countries judges are, as a rule,
recruited among experienced lawyers to fill a
specific vacancy in a specific court. Their
destination to other activities—and especially
full-time activities—would immediately and

* The maost evident case oceurred November
2008 when o judge of the Court of Cassation, Picriuigi
Onorate, who had serveed for many vears an MP for the
Communist party, wrote an opinion in which a notoriously
anti-communist politician, Marcelle Dell Utri. was
sentenced. It is certainly of interest to note that the opinion
writlen by the Jormer communist MP raled that. in addition
to ather penalties, the anti-communist MP Deli™Utri be
dismissced (rom his position as member of both the
saropean sad dalian Paliamoits,
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most visibly raise the question of the efficient
functioning of their courts.*

The relation between courts and judges is rather
different in most civil faw countries. As we have
atready said, in Maly and other western
continental European countries. magistrates are
recruited, predominantly or exclusively, from
among young inexperienced law graduates, just
like any other corps of civil servants.
Furthermore and no less important, they are
recruited to satisty indistinctly the functional
needs of the entire network of the courts of the
nation {in Italy as in France they are also
expected to satisfy the functional needs of
prosecutors’ offices) and they are at each level
of the career functionally interschangeable. It is
quite normal that they—Ilike other civil
servants—abe available for any functional need
of other public institutions. So, when the
magistrates obtain full-time functions other than
the judicial ones, they are not formally taken
away from a specific position in a specific
court—as would be the case in common law
countries—Dbut instead they are taken
indiscriminately from the entire corps of the
magistracy and in case of need can be replaced
by transferring (o that judicial olfice either one
of the newly recruited young magistrates or, in
the case of a higher court, by transferring a
magistrate already in service. In the latter case,
however, the procedure and conditions under
which the CSM can transfer a magistrate are
strictly regulated by the law in order to respect
another constitutional provision intended to

# In this regard bet me recall as an example that
when ULS. President Truman appointed Justice Robert
Jackson to the post of UL.S. prosecutor at the Nuremberg
War Crime Trials, Chief Justice Harlan Stone harshly and
recurrently complained not only because that appeintment
endangered the credibility of the Supreme Court. but alse
becanse of the manifold negative consequences on the
proper and ellicient operation of the Supreme Count
deriving from the protracted absence ot onc of'its
members, ‘

protect judicial independence, i.c., the principle
of “immovability.”

The phenomenon of extra-judicial activities is
gquile common in countries where judges and
prosecutors are recruited (jointly or separately)
just like other civil servants serving in the
various national bureaucracies. In fact the
phenomenon of magistrate/parliamentarians is
present, although in a much more limited form,
also in France and Spain, where magistrates may
also be assigned to full- or part-time service in
other public agencies. The question thus arises:
Why has the phenomenon of extra-judicial
activities, and in particular of those that are
more evidently political in nature, taken on far
greater dimensions in Italy than in other
countries of continerital Europe, starting from
the early 1970s?

The main causes of such a phenomenon are,
once again, to be traced mainly to the two
closely related changes that have occurred in the
composition of the Higher Council of the
Magistracy and in the career system—changes
that have greatly differentiated, from the early
1970s. the career system of the Italian
magistrates from those stifl obtaining, in various
forms, in countries like France, Spain, Germany
or Portugal. As pointed out above, since the
1970s promotion to the different levels of the
judicial hierarchy of ranks is no longer based
either on written or oral exams, nor on the
cvaluation of written judicial work, and
promotions “for judicial merit” to the highest
ranks are granted by the CSM even to those
magistrates who take prolonged leaves of
absence to perform other activities in the
exccutive or legislative branches of government.
This has opened up the possibility of acquiring
rewarding extra-judicial appointments—be they
part- or fulltime—uwithout any prejudice to the
development of a full fledged judicial career,
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and it continues to inspire an imcreasing number
of magistrates.**

8. Sualaries und Independence

Through a complex combination of judicial
initiatives, judicial decisions and powerful
pressures on Parliament, prosecutors, and judges
obtamed (in 1984} salaries, pensions, and
retirement bonuses that are by far the highest in
public service. It has furthermore been approved
that the increascs in their salarigs, pensions, and
substantial retirement bonuses be based on an
automatic mechantsm that vear after year
increases—to their advantage——the difference
between their economic status and that of other
sectors of the public service . These measures
were, once again, requested, justified, and

1 Seme of the premotions thot were deciaed by
the CSM in the first vears of"the 1970s eliminated any
doubt and any residual restraint that the magistrates might
have ententained on the matter and vividly portrayved 1o
ihem the advantages ol leeking for and acyuiring
prestigious and lecratbve extrajudicial appointments. Oscar
Luigt Sealfaro—later 1o become president of the renublic-—
and Biunetie Bucciareliy Ducet were among the very few
miagistrates that untit tnen had been elected to Parliament
They were eledeo respectively o 1936 and 1948 when they
were voung magistrates al the Lottom of the judicial eareer.
They had then always been re-slected as MPs, Until the
sarly 19705 they bad not progressed in their judicial earcer.
fu 1973 they were promcicd by the CSM retroactively “lor
judicial merit” step by step up to the top of the judicial
carcer without having performed judicial functions for a
single day in more than 23 years. The advantages for the
two nagistrates and for those that later followed in their
tootsteps were net only those of the acquisition vl a
socially prominent pnsnim'l__ but also others of a less
Bmmaterial nature until 1993 the members of the judiciary
clected to Parliament would reeeive o double salary and a
dieuble pension, f.e . bath hese af an MP and those of a
magistrate. At present they still receive, in due uime, the
additional pension, the additional exit bonus, and the many
other fringe benefits that are granted to the former members
of Purliament. Noturally Teould proceed 1o llustrate alse
the natnie and material advantages of many other extra-
Judicial activities of our magistrates, but it woul 1ake 100

oy amd.eertindy be ooy ond Gie seope ol this article.

-

obtained as a means te further guarantee the
independence of judges and prosecutors from
possible, even indirect pressures from the
legislative and/or executive branches of
government. The very satisfactory level of
salaries, retirement benefits, pensions, and
automatic mechanisms for their future pay
increases were also advocated to foster among
magistrates the sense of security, present and
future, that is thought to be a necessary
prerequisite for an independent and detached
exercise of the judicial ad prosecutorial
[unctions.

9. Independence and Efficiency

Among the natiens of the European Union, Italy
has always received, vear afler year, by far the
highest number of monetary sanctions for the
violations of Article 6, Paragraph 1 of the
European Convention on Human Rights, which
requires that judicial proceedings be terminated
in a reasonable time. Civil proceedings that last
mere than [0 years tend to be the rule rather
than the exception. The number of eriminal
proceedings lasting 10 years and more are also
numerous and increasing {In 1998 alene the
number of citminal proceedings that was
terminated under the statute of limitation
amounted to moere than 130,000.) It seems
reasonable to assume that various aspects of the
Italian judicial system contribute to that
unenviable distinction. In particular, two of them
are intended to protect internal independence:
(a) the elimination of any substantial form of
professional evaluation in the course of the
career; and (b) the continuing policies of the
CSM aimed at minimizing the powers and
means of supervision and coordination of the
heads of courts and prosecutor’s offices with
regard to the work of the magistrates.

towever much those two aspects of the lalian
Judicial sysiem might be relevant for the very
poor performance and inetficient working of the
talian courts and prosecutor’s offices. others are
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equalty relevant. The lack of managerial skills
_places first: The heads of courts and
prosecutor’s offices. as well as the magistrates
olding executive positions at the MOJ, are not
chosen on the basis of their professional
capacities in management, this not being within
the realm of the legal culture. The same power
structure of courts, prosecutor’s offices, and
MO 1s such as to keep all decisions concerning
the operations of the judicial system exelusively
in the hands of the magistrates. Our extended
experience in consulting and experimenting in
the field of court technologies clearly shows that
any attempt to formally assign even a minimum
of decisionat autonomy to non-judicial
persennel possessing the knowledge and
professional skills needed to modernize court
management has always been rejected in the
name of judicial independence. However, this
resistance to the introduction of modern
managerial methods and skills in the courts may
slso be found in more or less radical form in
countries other than ltaly. This resistance seems
to be an integral component of the judicial
culture, Tn the course of my experiences and
interviews with judges of “Latin Europe,” for
example, I have always had the very distinct
impression that, even unwittingly, they firmly
and emotionally believe that any erpanizational
mechanism directed at stimulating and verifying
their personal productivity is incompatible with
the proper exercise of the judicial function and
irremediably in conflict with their independence.

1. The Ministry of Justice and
Tndependence

In many countries the MOJ’s role s often
suspected of representing an actual or potential
threat to judicial independence. In the political
systems of western continental Europe. the
minister of justice is formally responsible before
parfiament for the proper functioning of the
Judicial system. De facto the actual role varies
considerably from one country to another. It is,
therefore, worth considering the minister’s

0N

actual powers in Italy. The ltalian constitution
explicitly assigns to thé minister of justice two
tasks: (a) the organization and functioning of the
services of the justice system, and (b) the
prerogative of initiating disciplinary proceedings
against magistrates. Like colleagues of other
countries of western continental Europe, the
Italian minister of justice is in charge of
preparing and managing the budget of the entire
judicial and jail system. He or she also has the
responsib#lity for recruiting most of the non-
Jjudicial personnel of the courts and of the
prosecutorial offices. (Once assigned to a court,
non-judicial personnel are hierarchically
subordinate only to the magistrate heading that
court) Over 130 full-time magistrates are in
charge of all the executive positions (high,
intermediate, and low) at the MOJ, even of those
executive positions in charge of very speciatized
technical decisions (e.g., construction and
maintenance of courts and jails, ot planning and
implementation of modern technologies in the
courts and prosecutor’s offices). The
investigations that the minister may need in
order to promote disciplinary procecdings before
the CSM are to be conducted exclusively by the
magistrates of the ministry. However, in most
cases the general prosecutor of the Court of
Cassation initiates the disciplinary proceeding,
and the investigations are then conducted by the
magistrates of his or her office. The
prosecutorial function in disciplinary matters is
in any case reserved to the magistrates of the
general procuracy. Worth noting is that for
several decades the minister of justice has been
quite reluctant to initiate disciplinary
proceedings whenever there has been even the
slightest possibility that his or her initiative
might be criticized by his or her political
oppanents or by the ANMI as an attempt to
intimidate the magistrates,

There is a widespread conviction among the
magisirates—a conviction that has proven to be
successful so far—that all the executive
positions in the ministry must be strictly
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maintained in their hands as a guarantee that the

MO will not take initiatives detrimental to
Jjudicial and prosecutorial independence. Even
when assigned by the CSM 10 serve at the MOJ,
magistrates remain under the full authority of
the CSM regarding matters of discipline,
promotions, and future destinations or role
assignments as magistrates. As a consequcnce,
in conducting their activities at the ministry they
are much more concerned with fulfilling the
expectations of their professional afSociation
and of their colleagues who have been elected as
members of the CSM than the expectations of
the minister. The CSM has repeatedly shown its
determination to disregard the requests or
aspirations of those very few magistrates who
did not conforim to its expectations while serving
at the MOJ.

Indeed, the role of the Italian minister of justice
is mueh weaker than that of his colleagues in
other countries of western continental Europe in
many other respects as well. To illustrate this
point, a summary comparison with the role of
the French minister of justice might suffice,
limited obviously to those aspects tha: are more
closcly related to judicial independence:

1. In ltaly the CSM is sefi~activating for all
its decisions except for those concerning
discipline (for which the TSM acts as
judge). I contrast, the section of the
French CSM (See Table 1) that degides
on the judges may, concerning rosi of
its decisions, act only at the request of
the minister of justice.

2. In ltaly the minister of justice is not a
member of the CSM. In France the
minister of justice is the vice president
of the CSM and presides over all the
meetings except for those in which the
presidential role is performed by the
president of the French republic.

Iz Italy all of the activities related to
initial and coptinuimg edecation of the

d

S0\

magisirates are [ully in the hands of the
CSM. In France the Ecole Nationale de
la Magistrature s connected to the MOJ
and the minister himself chooses its
director from among magistrates ot his
or her trust.

4. In ltaly public prosecutors are totally
independent of the minister of justice.
All decisions concerning public
prosecutors front recruitment to

-. retirement are taken by the Italian CSM.
In France prosecutors are hierarchically
suberdinated to the minister of justice,
with regard to their premotions.
transfers. role assignment, discipline.
and so on. The section for prosecutors
of the French CSM has only advisory
powers, Furthermore the French MOJ
has the responsibility to issue directives
to the prosecutors in the area of eriminal
initiative and pricrities. In Italy, in
contrast, such policy matters are de
Sfacto 1oially in the hands of the
prosecutors themselves.

I sum ope can say that the powers of the
minister of justice in France vis-a-vis the
working of the network of courts and
prasecutor’s offices are recognized to be an
integral part of the democratic system ot
constitutional checks and balances. in ltaly,
instead, the minister of justice’s powers arc nol
anly far more limited [rom a formal point of
view, but are also informatly very much
curtailed by the prominent role played by the
magistrates in the day-to-day working of the
ministry.

i1, Concluding Remuarks

One of the most visible evolutions of the modem
democratic state is the ingreasing political
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relevance of the judiciary.”” The spread of
legislation protecting a wide range of social and
economic interests of the citizens has generated
ever increasing occasions for them to resort to
judges for protection of their rights. There are
very few areas of vital interest for citizens that

have remained untouched by judicial decisions. ™

Moreover, the dangerous evolution of criminal
activities (from those in the metropolitan areas
ta those that have acquired an international
diree i - Las made judicial repression of
crime ever more important. For this and other
reasons the workload of the courts has increased
considerably, and the work of judges has
become far more complex. Such developments
have, among other things, further increased the
need for professional excellence, independence,
efficiency, and accountability. These values,
while all equally important for the proper
working of the judicial system, are difficult to
combine at the operational level.

Several lessons may be drawn from ltaly’s
experience with judicial independence:

1. The relation between judicial
independence und effective evaluation
of professional qualifications in
countries where judges are recruited for
a specific judicial position from ameng
experienced lawyers is different from
that existing in countries where judges
are recruited from among young
graduates on the basis of their
theoretical knowledge of the law. In the
latter countries, the need to insure the

7 C.Neal Tate and Torbjorn Vallinder (eds.). The
Glabal Ezpansion of Judicial Power, New York Universiy
Press. 19935,
o ** This phenomenon is iHustrated in many books
and articles. See Lawrence M, Friedman, Totol Justice,
Russel Sape Foundation. New York 1983: Kate Matleson.
The New Judiciury: The Effecrs of Expansion and Activism,
 Durimouth Publishing Ca. Aldershot 1999,

[

development and relinement of
professional skills can hardly be attamed
without evaluating, recurrently.
professional performance on its merits
i the course of a lile-long service. At

the same lime, by doing so, those wha

are entrusted with the power to evaluate
Judicial performance might indirectly
influence the judges under evaluation to
conform to the {more or less well-
perceived) expectations of the
evaluators.” Neither should the
suarantees of professional qualifications
be sacrificed in the name of judicial
independence (as in italy), nor shoutd
the value of independence be sacrificed
by too strict a control on the content of
Judicial decisions. One of the main
functions assigned to the judicial
councils of “Latin Europe™ is certainly
that of protecting both of those values
conjointly. The composition of those
councils and the ways in which their
members are chosen {different from
country to country, as shown in Table 1)
seem to be relevant elements of their
preper functioning. ™

2. Professional excellence reinforces
Jjudicial independence and makes a
Judge less prone to external influence,
This is certainly an additicnal reason to
lavor the creation of agencies for
Jjudges® initial and continuing education.

4 i Federico. ~The lwlian Judicial Profession
and its Burcaucratic Setting.” The Juddicial Review, The
Leny Jonrnal of Scettish Universities. 1976, pp. H)-53

“ The French Presidential Commissien on
Judicial Retorus appointed in 1997 (knowi as " Troche
Commission”) proposed that. in order W avoid the
prevalence of corporate Ieanings. the majority of the
council’s members shouid not be magistrates. The reform
of the Spanish Council of 1985 provided that all the 12
members represemting the judges should no longer be
clected by their colleagues but instead by Parliament.

‘Guidance for Promoting Judicial Independence and Impartiality 95




In varying degrees and ditferent ways.
the MOJs of western continental Europe
are conceived as part of the checks-and-
balances mechanisms intended to insure
court efficiency and accountability, and
also to guard against the perils that the
corporate leanings of a bureaucratically
recruited judiciary, if left 1o itselfl, may
result in the lowering of the guarantees
of professionat qualifications, The
French MOJ is certainly intended to
perform such a role. Complaints are
sometimes voiced in various Enropean
couniries that such a role of the MO!
may endanger judicial independence, It
is difficult to say if, and to what extent,
those complaints are substantiated by

facts. However, a radical lowering of the

powers of the minister of justice, such
as that which has taken place in Italy,

certainly does not seem to be, per se and -

without other institutional adjustments,
the best solution to foster a proper
equilibrium among the values of
professional excellence. accountability.
efficiency, and independence.

The Italian case also shows the
importance of establishing a detailed
code of judicial conduct to better protect
the substance and image of judicial
independence. and to provide an
adequate “border maintenance™ between
the judiciary on the one hand and the
other powers {legislative and executive)
on the other. A detailed code of judicial
conduct is not only important to avoid
the possibility that, through the
acceptance of extra-judicial
appointments, participation in partisan
activities, or improper behavior in or
outside the court, the independence and
impartiality (actual and/or perceived) of

e

the judge might be compremised.” Ttis
also a protection of judicial
independence because a detailed code of
ethies, by severely restricting the
discretionary powers of those in charge
of judicial discipline, relieves the judges
frem the fear that they could be
sanctioned for the content of their
judicial decisions.

5. Judicial discipline may prove more
effective in strengthening judicial
accountability when procedures are
established to provide avenues of
participation for the citizens >

6. Organizational and technological
modernization of the courts may be
important in promoting a functional
equilibrium among the values of
independence, accountability, and
cfficiency by rendering fully transparent
the inner workings of the court system,
and less discretionary the evaluation of
work performance.

S A good model W be adupted o the local needs
vould be the code of judicial cthics of the American Bar
Association. For an annotated presentation sec Jo sl
Shaman, $. Lubet, ). 1. Alfini. Jfudicial Conduct and Ethics,
Michic Law Publishers. Charlottesyille, VAL 1993, For the
code adopted in Canada see Canadian Judicial Council,
Ethical Principles for Judges. websile www.gje.com.ge.ca

 For the mechanisms that may be employed 10
tink fudicial accountability to the citizen’s expectations,
without encroaching on judicial independence. one may
look at the experiences of the various judicial conduet
erganizations operating in various LS, states. Such
organizalions permit participation in various ways: (a) by
allowing the citizens o lile their complaints: (b) by
including eitizens” representatives in the pancls that
promote investizations. conduet the hearings. and decide
un nuner sanctions: and (€3 by infurming the citizens who
have tiled complaints of the outceme of she disciplinary
proceeding or of the reasons why their complaints could

nut by eonsidered,
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In this paper I have dealt with judicial
independence with reference to the ltalian
Judicial system where judges and prosecutors
belong to the same corps and where, unlike
other democratic countries, prosecutors enjoy
the same guarantees of independence as the
judges. However “independence™ does not and
cannot have the same mceaning and implications
when used with reference, respectively, to
judges and prosecutors—due to the different
functions that they are expected to perform. That
is why in democratic countries the guaranteces of
independence for the judges are, as a rule, quite
different from those that concern the
prosecutors, To discuss such differences and to
illustrate in detail the negative consequences
that might occur for the proper functioning of
the judicial system, as in Htaly, when they are not
properhy taken into account would be complex
and. in any case, outside the scope of this
paper.®* Suffice it here to recall that judicial
independence is thought to be a necessary
{though not sufficient} condition to insure spme
of the basic characteristics of the judge’s role,
i.e., his or her being a passive agent who
impartially adjudicates a controversy, submitted
to him or her by conflicting parties, afler having
given each party an equal chance 1o present the
reasons in their favor. [t is, therefore, necessary
to create the best conditions to avoid that the
judge’s decisions be unduly infiuenced from
wilhin or without the judiciary, Furthermore, in
a democratic system the same legitimacy of the
judge’s role depends not only on being impartial
but alsc on appearing impartial and independent.

¥ For (he negative consequences connecked 1oa
conception of prosecutorial independence as coterminous
with judivial independence, see Giuseppe Di Federico.
“Proseeutorial Independence and the Democratic - -
Requirement of Accountability in ltaly: Anabysis. ofa’
Deviant Case in a Comparative Perspective,” Britivh
Journal of Criminology. Summer 1998, p'p. 371487

12 5

The functional characteristics of the prosecutors’
role are rather different. Far from being passive
agents, they plan a role that is by its very nature
essentially active. Actually their primary
function is to initiate and conduct criminal
action, to act as a party in judicial proceedings,
and, in many countries including [taly, to
supervise or direct the police during the
investigative phase, Untike the judge, the
prosecutor is not supposed to be passive, neutral,
or impartial in the judicial process.

The difference between the judge and the
prasecutor with regard to internal independence
is also quite evident. The efficient and effective
performance of the prosecutor often requires
that his or her activities be hierarchically
coordinated with those of other members of his
or her office or with prosecutors belonging to

“other prosecutors’ offices. Obviously any such

coordination regarding the substance of the
judges’ activities and decisions would be a clear
violation of their independence. In other words,
while it would certainly be a viclation of judicial
independence if the president of a court should
authoritatively instruct the judges of his or her
court on how to deal with and adjudicate the
cases pending before each of them, the same
behavior on the part of the head of a
prosecutor’s office would instead be considered
legitimate and even necessary for the effective
performance of the office, and regularly occurs
in democratic countries, both in Europe and
elsewhere.

Some of the main differences between judges
and prosccutors with regard to internal
independence are equally evident. In all
countries the number of criminal violations is
such that a good many of them cannot be
effectively prosecuted. The definition of the
priorities to be followed then becomes an
integral and important part of the choices that
need to be made both for the effective repression
of criminal phenomena and to insure that all
citizens be treated equally i relation to criminal
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law * Due to the great political relevance of
such cheices, in most democratic countries they
are in various ways, and with different degrees
of transparency, defined within the democratic
process, and they become in various ways
binding for the prosecutors.” In this respect the
external independence of prosecutors does not
entail that they should not receive binding
instructions of a general nature from without
their corps and should not be held responsible
for following those instructions, but rather that
they should not receive and be bound to follow
ad fioc non-transparent instructions with regard
to specific cases, so as to avoid that such
instructiens be unduly used to influence the
conduct (actively or by omission) of public
prosecution for partisan or discriminating
purposcs.®

“in some countries——Ilor exmnple England and
the Netherlands—prosecutors are not only instructed on the
priovitics to be followed. but they are olse provided with a
list of cases for which prosecution is not in the public
interest. IFor an analysis that deals with this and other
aspects of the prosecutorial systems in Englond and Wales,
Scotland, Holland and Germany. see Julia Fonda. Public
Prosecutars and Discretion: 4 Comparative Studv, Oxlord
University Press. Oxford 1993

* ibidem A French relorm comnmission
(cominission de reflection sur la justice). established in
1997 by Chirac. was ollicially asked. among other things.
to explare the possibility of a new set-up in which public
prosecution would no tonger be subject to the MOJ. On
this puint the French reform commission. presided over by
the president of the Court of Cassation, gave a elear cut
answer: ...the judicial policies of a nution must, in a
demecracy, be maintained among the responsibility of the
exccutive in the person of the minister of justice and, as a
consequence it [the commission] has decided against total
autonomy for public prosecution™.

* For example. in 1993 the French Parliament
approved @ law (art. 3. Loi 93-2) that provides tor the MO
o give such instructions only in written form. In England.
the attorney general is formatly empowered 1o (erminate
criminal initiatives. In recent times sach a power is de fuctn
oper Lo public serutiny. has been used onby on very vare
snerated criticisis when used.

vceastons, and has noi g

\"%

Before closing | must confess a constant feeling
of uneasiness while writing this article, i.e., that
it may be misunderstood or, worse. be used for
purposes that imay run against imy own intentions
and beliefs. Particularly so beeause this_paper is
destined also to serve as a reference for those
that operate in countries where judicial
independence is either disregarded or at an early
stage of development. In no way does this paper
underestimate the crucial importance of a figtly
independent judiciary lor the proper functioning
of a democratic community. [owever
independence is an instrumental value and not
an end in itself. It is primarily intended 1o create
the most favorable conditions under which the
judge may decide in an impartial way, sine spe
ac metu (without fear or hope). And it is my firm
conviction that those interested or actively
engaged in judicial reforms should be made
aware that measures adopted with the intention
to promeote judicial independence should not in
any case gravely undermine other values equally
important for the proper functioning of the
Judicial svstem, such as the guaranties of
professional qualificatton and performance,
short of gencrating—as in the lalian case—
serious dysfunctienal consequences.
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TABLE 1: Judicial Councils in France, Italy, Portugal, and Spain

No. of members

T Italy*
33

12

Spain*** | Portugal**** I

21

e

17

Presidency

President of the republic

President of the republic

President of the Tribunal
Supremo

President of the Tribunal
Supremo

Ex officio members

President of the Supreme
Court of Cassation
General prosecutor of
the Court of Cassation

Minister of justice {as
vice president)

Number of Members
from Qutside the

=

14} law professors or
lawyers clected by
Parliament with a

3 appointed members:
1 by the president of
the republic
| by the president of
the Chamber of

8 Jurists elected by
Parliament

8 appointed members:
7 appointed by
Parliament
1 appointed by the

Judiciary qualified majority Deputies president of the
1 by the president of republic
the Senate
7 elected members
l-Judge of the Conseil 7 judges clected by their
Number of Members d Etat clected by his colleagues

of the Judiciary,
Elected or Appointed

20 Elected by their
cotleagues (T¥

colleagues

3 judges and 1
prosecutor clected by
their colleagues

12 judges elected by
Parhament

1 judge appointed by the
president of the republic

*Consiglio Superiore delia Mugistratura -
(1) As judges and prosecutors belong to the same corps and as the councit decides on matters concerning both judges and
prosecutors, the active and passive electorate coincide.
**Conseil Superieur de la Magistrature : Judges and prosecutors belonyg to the same corps but there are two different sections of
the council, one for the judges and one lor the prosecutors. The section here represented dectdes on matlers related to the judges

***Consejo General del Poder Judicial,
**=xCongello Superior da Magistradura. In addition, Portugal has also established a different council for prosecutors, i.e., the
Consetho Superior do Ministerio Publico
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E. Efforts to Enhance Judicial
Independence in Latin America:
A Comparative Perspective™
by Margaret Popkin

1 Imtroduction

The struggle for judicial independence in Latin
America remains an ongoing process, but
important developments have taken place in
recent years. With the exception of Costa Rica,
all the countries included in this study have
recently undergone a process of democratic
transition after the end ot authoritarian rule or,
it the case of El Salvador and Guatemala,
following an internal armed conllict.® Not all of

# Mest of the information aboul receit
developments in different countries comes from the
excelient papers prepared by the different country experts
in responsc 1o a series of questions. The autbors whose
contributions are rellected in this paper are Victor
Alramovich (ArcentinaY: Eduardw Rodrigues (Bolivia):
Juen Ewvique Vargas and Maurnicio Duee (Chile)y: Fernando
Cruz Castre (Tosta Ricn); Eduardo Jorge Prats. Franciscoe
Alvarez Valdez, Félix Olivares, and Victor José Castellanos
(Dominican Bepublicy; Franeisco Diaz Rodriguez and
Carlos Kafaei Urguilla {15 Saivadory: Yolanda Pérez and
Eleazar Lopez (Guatcmala): jeats Mairtinez (Honduras):
Jurge. Molina Mendoza (Panamdi: and Jorge Bogarin
{Paraguay), The discussion was turther enriched by (he
contributions of additional conntry expetis wihe attended
the July 2000 regional mecting in Guatemala.

** Argenting returned to civilian rule in 1983,
Bolivia’s military dictatorships ended in 1982 with the
resumption of civilian rule. After 18 years of mititary rule.
General Augusto Pinochet tumed over the reins of
government to his democratically eiected successor. but
only after making a scries of constitutional changes
designed to maintain his control over varions aspects of
government including the judiciary, Honduras ended 3
lengthy pericd of militery domination in the carly 1990s,
The 1996 Guatemalan Peace Accords ended 34 years of
armed conflict. The 1992 Salvadoran Peace Accords ended
almost 12 vears of armed conilict that followed decades of
military rule, The December [989 ULS. invasion ol Panama
ended 21 vears of military rule. General Allredoe

Srreessner’ 35-veor mle iy Paraguay ende:! i 10RO

7

Latin America has moved in the same direction
nor have all the steps taken. yielded positive
results. Moreover, new challenges to judicial
independence have arisen in the lorm ol massive
crime waves, drug trafficking and the efforts to
end it. and, in the case of Colombia, frequent
threats against judges by the different parties to
the armed conflict. Exccutive cfforts to increase
centrol over the judiciary have been undertaken
in receni years in Argentina, Panama, and Peru,
and concerns have been raised about potential
executive intervention elsewhere. Despite the
clouds on the horizon, there 15 substantial
consensus that, in many countries throughout the
region, judiciaries now have a greater degree of
external independence—most notably from the
executive and the military-——than ever before.

a. Historical hackground

At the time of independence in Latin America,
most countries chose European models for their
constitutions that reflected the autheritarian
structures then prevalent on the continent.
Following revolutions, wars, and reforms in
Furepe. these authoritarian structures were
substantially medified. Most of the Latin
American couniries, however, did not follow
this course. Instead, executive domination
remained the rule; the judiciary was a subsidiary
branch, often under the ovett control of the
executive branch and charged with ensuring that
nothing would disturb those with political or
economic power. Judges were underpaid and
lacking in prestige. In many countries.
corruption was also pervasive. As a Dominican
leader said in 1988, “Justice is a market where
sentences are sold.”™

“ Victor José Castellanos. report on judicial
independence in the Dominican Republic. prepared for this
studs July 2000, p. 3, citing a 1988 [LANUD study ol the
adminisiration ol eriminal justice in the Dominican .
Repuhlic.
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The period of dictatorship and brutal repression
that took place in many countries during the
19705 and 1980s was followed by an
unprecedented decision to examine the
mstitutional failings that had permitted such
atrocities. Thus, first in Argentina, followed by-
Chile, El Salvador, Honduras, Haiti, and
Guatemala, fact-finding bodies (usualy known
as “truth commissions™) examined the history of
human rights violations and the conduct of

different state institutions and consistently found -

that the judiciary had failed to protect the
citizenry from arbitrary detentions, torture, and
officiat killings.

*  Argentina’s Truth Commission
concluded that during the period when
the mikitary carried out massive
disappearances “the judicial route
became an almost non-operational
recourse.”

o According to Chile’s Truth and
Reconciliation Commission, in 1973,
despite the'notorious human rights
situation then existing in Chile, the
president of the Supreme Court
attributed Chile’s reputation for human
rights abuses to “bad Chileans or
foreigners with political interests.”

» In Cl Salvador, the Truth Commission
found that “[t]he judiciary was
weankened as it fell victim to
intimidation and the foundations were
lasd for its corruption: since it had never
enjoyed genuine institutional
independence from-the legisiative and
executive branches. its ineffectiveness
steadily increased until it became,
through its inaction or its appalling
submissiveness, a factor which
contributed to the tragedy suffered by
the country.”

¢ The Honduran commissioner for human
rights found that during the 1980s the

%]

Jjudiciary routinely failed 1o conduct
“investigations or process habeas corpus
petitions in cases of forced
disappearances.

» The Histerical Clarification
Commisston for Guatemala (CEH)
concluded, “The justice system, non-
existent in large areas of the country
before the armed confrontation, was
further weakened when the judicial
branch submitted to the requirements of
the dominant national security model.
The CEH concludes that, by tolerating
or participating directly in impunity,
which concealed the most fundamental
violations of human rights, the judiciary
became functionally moperative with
respect to its role of protecting the
individual from the state, and lost ali
credibility as guarantor of an effective
legal system. This allowed impunity to
become one of the most important
mechanisms for generating and
maintaining a climate of terror.” The
commission aseribed many of the
shortcomings of the justice system to a
lack of judicial independence.

The failure of the Central American judiciaries
to protect human rights may have been less
surprising than the abdication of the Argentine
and Chilean courts, which were stronger
institutions. Despile its corporate strength, a
compromised judiciary that saw its role as
defending the country from subversion and
upholding national security did not—and in
many cases could not—protect individuals from
state abuses. The Chilean Supreme Court
explicitly supported the military after its
September 1973 coup against elected president
Salvador Allende. Judges who were identified
with the Allende government, some 10 percent
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of the judiciary. were quickly purged.®
Moreover, the highly authoritarian, vertical
nature of Latin American judiciaries meant that
the few judges who tried to exercise their
independence and question state actions were
guickly brought into line. This sorry history
weakened whatever public legitimacy the
Judiciary might have enjoyed, regardless of its
institutional strength.

In 1990, responding t& the Supreme Court’s role
in permitting hwman eights vielations under
Augusto Pincchet’s rule, Chile’s new demoeratic
government immediately sought to introduce
reforms that would have created the National
Justice Council and changed the composition
and functioning of the Supreme Court. These
proposals elicited a strong negative reaction
from the judiciary as a whole, which saw them
as a threat to its independence. The reforms
were sharply criticized by the opposition; enly
the Jegislators from the governing party
supported them, The sccond democratic
government under President Eduardo Frei chose
a different and far more successful strategy for
justice sector reform. This renewed reform effort
focused on criminal justice and sought
consensus for reforms in the lega!, judicial, and
polatical spheres. The new strategy greatly
increased the possibility for change, including
for some ref~rres rejected earlier”

h. Overview of principal challenges i
Judicial independence and imparticdity

In recent years, as military leaders have for the
moat part receded from the scene, reforms have
been introduced throughout the region to
improve methods of judicial selection, enlarge

" Juan EnrigueVargas and Mauricio Duce, repon
on judicial independencee in Chile. prepared tor this studs.
Judv 2000, p. 2

" Vargas el Do 0 7

\ov

and. in some cases. protect from political control
the budget of the judiciary, increase judges’
salaries, and eslablish or reform judicial career
laws. In some countries, judicial councils have
been formed or reformed to play a role in
judicial selection and, to varying degrees, in
judicial governance. Latin American countries
arc also facing the challenge of making judges
accountable to ethical and protessional
standards without impinging on their
independence.

These rcform efforts have achieved some
important advances, but they have also
encoualered a scrics of obstacles and
limitations. Moreover, in a number of countries
in the region, including Argentina, Guatemala,
and Henduras, judges still Nind that those with
political and economic power continue to wield
or try to wield undue influence over their
decisions. In Panama, despite the advances in
judicial independence heralded by the end of
military rule in 1989, a recent president sought
to take control of the Supreme Court by creating
a new Supreme Court chamber, which then
required the appointment of three new Supreme
Court justices. His successor, from an opposition
party, dissolved the newly created chamber,
thereby eliminating the positions of the three
new justices. Even in Ef Salvador, which has
significantly enhanced judicial independence in
the wake of the peace accords, “the majority of
the justices on the Supreme Court do not feel
completelv independent of political power,
issuing sentences that in some cases limit the
reach of law because of the possibility that the
ruling might prove disturbing...™* Powertul
political actors likewise expect that that the
Supreme Court of Justice will not adopt
resolutions contrary to their interests.

“ Francizeo Diaz Rodriguez and Carlos Rafael
Urquilta, report on judicial independence in £1 Salvador.
prepared Tor this study, fuly 20000 p, 2.
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Judges in Colombia and Guatematla still face
serious threats of violence. In 1999, Guatemalan
NGOs convinced the UN. rapportcur on the
independence of judges and lawyers to visit
Guatemala and to investigate the threats to
Judicial independence reflected in the lack of
progress in sensitive cases and the prevalence of
threats against judges and prosccutors, The
rapportenr found that concerns regarding threats,
harassment. and intimidation of judges “are
real” and concluded that the Supreme Court
“failed in its duty to the judges concerned,”
having “never made a public statement decrying
the threats, harassment and intimidation.™ He
made a return visit to Guaiemala in May 2001
because of escalating attacks and threats against
Jjndges. Colombia, currently the only country in
the region with a recognized armed conflict, also
faces the very serious challenge of providing
security to judges, prosecutors, and witnesses
for crimes attributable to the military,
paramibitary groups, drug traffickers, or
guerrillas.

Judges do not enjoy job stability in many
countries in the region, including some countries
that claim to provide judicial tenure. While
Judicial salaries have improved markedly in
most of the countries studied, they remain far
too low to attract qualified professionals in
others. In some countries, salaries.liave been
greatly improved at the tep of the judicial
pyramid, but remain meager for lower court
Judges who carry out the bulk of the judiciary’s
work, Legal education is desperately in need of
reform and. for the most part, has not kept pace
with reform efforts. Donor coordination '
continues to pose problems. The press has little
understanding of judicial independence and

* Report of the U N, Special Rapporteur on the
- Independence of Judges and Lawyers. Param
- "Coomaraswamy, submitted in accordance with commission
reselution 1999731, Addendum: Report on the Mission to
Guatemala, E/CN.4/2000/6 1/Add. L. Jan. 6. 2000, par. 142,
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often undermines the judiciary by blaming it for
the state’s failure to control crime.

As Jorge Bogarin of Paraguay points out, the
transition to democracy and the subsequent
reforms in the justice sector are all very recent.
Thus it is hardly surprising that no branch of
government is yet able to meet citizens’
expectations. A culture of corruption remains
entrenched in the judiciary, among other
institutions, and the judiciary is still seen as -
inefficient in a context of impunity. The
Paraguayan judiciary, however, now includes a
number of highly respected law professors and,
for the first time, powerful politicians and
military officers have faced prosecution.™

Resistance to reform arose from many sectors
that prefer an easily controlled judiciary. “The
Supreme Court of Justice has become a favorite
target of those who find the rule of law to be a
threat to their private interests. The Dominican
political class, and especially the conscervative
sectors, do not yet accept that the state’s use of
power is subject to obedience to the constitution
and the laws and that the judiciary has the duty
and the capacity to control it.”’*

Supreme courts have themselves been reluctant
to democratize the judiciary and recognize the
need to allow each judge to decide the case
before him or her based solely on his or her
interpretation of the evidence and the applicable
law. While supreme courts acknowledge that
they are overburdened with administrative duties
to the detriment of their adjudicative
responsibilitics, they have been resistant to
relorms that would have them relinguish their

™ Jorge Bogarin. report on judicial independence
i Paraguay prepared for this study. Sept. 2000

" Eduardo Jorge Prats, Franeiseo Alvarez Vallez,
and Félix Olivares. report on judicial independence in the
Domican Republic, prepared for this suwdy, July 2008, p. 6.
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administrative, disciplinary. or appointment
power over the rest of the judiciary. This article
looks at some of the reforms that have been
undertaken to date in different countries in the
region, how they came about, and—to the extent
possible—their results,

Although different reforms are necessarily listed
individually, it is critically important to keep in
mind the intimate relation among different
reforms designed to strengthen judicial
independence and to combine and sequence
reforms in ways that will maximize their
potential impact. Thus training will have little
impact if those trained cannot put what they
have learned into practice without running afoul
of the dictates of their superiors in the judicial
hierarchy, Changing the membership of the

. Supreme Court will not resolve the problems of
internal independence if the lower ceurts remain
completely subject to the court’s control.
‘Similarly, at the same time that reforms are
introduced to enhance judicial independence, -
judicial accountability must be kept in mind,
Thus, if the judiciary is to have full control over
its budget, mechanisms must be put into place to
prevent waste and ensure transparency in the use
of funds. As the country experts emphasized,
ensuring judicial impartiality through, for
example, criminal justice reforms that move
toward a more adversarial system requires that
prosecutors and defense counsei adequately
fullill their roles.

When considering the appropriateness of
particular reforms, it ts essential to remember
that they cannot be considered in isolation and
that. in all likelihood, additional reforms will be
needed to make them effective, Because of the
complexity of the reform process and the need to
involve different justice sector institutions in
developing and implementing reforms, it may be
uselut for donors to encourage the creation of
inter-institutional judicial sector commissions
with high-level representation from institutions
such as the supreme court. the judicial council,

\‘Hp\

the public ministry, the public defender’s office,
the human rights ombudsman, and the MOJ.
Coordinating commissions can help coordinate
reform efforts and also assist in donor
coordination.

2 Judicial Selection and Security
of Tenure

Tn recent vears, most of the countrics included in
this study have dev®loped new mechanisis for
selecting justices for their supreme courts and -
have lengthened their terms of appointment, also
ensuring that their terms no longer coincide with
presidential elections, Many countries have
moved to develop or improve merit-based
systems for selecting lower court judges and
cnhance their job stability.

o, Judicial conncils

Efforts to improve judicial selection procedures
have, in a number of cases, included the
establishment of judicial councils or other
entities charged with recruiting, screening, and/
or nominating candidates for the supreme courts,
some or all of the lower courts, or both. Based
on a European model designed to strengthen

judicial independence. these institutions have

widely varying compositions and mandates in
different countries in the region. In terms of
thew rote in the judicial selection process, the
transparency with which they carry out their
duties seems to be at least as important as the
composition of the council.

In some countries, judicial councils are
completely subsidiary to the supreme court. In
others, they are partially or completely
independent entities, with representation from
other branches of government and/or the legal
and academic communitics. [ Table 2 shows the
composition and function of judicial councils
that have been established in the countries
included in this study; Table 3 shows the
selection procedures for supreme court and
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lower court judges in the different countries.]
Some countries, such as Argentina, have both
federal and provincial judicial councils. Some
Judicial councils, to varying degrees, play a rele
in judicial governance.

In practice. judicial councils have often reflected
the same politicization they were designed to
help reduce, created new bureaucracies, and
seneratly failed to live up to expectations.
Nonetheless, councils have helped to diversify
the input into judicial selection and, in most
cases, increased the likelihood that professional
qualifications will be taken into account. While
Venezuela’s council has been abolished and
there have been proposals to disband those in
Colombia and Ecuador, other countries—
including several of those examined in this
study—are trying to establish or consolidate

- their councils and improve their effectiveness.

Costa Rica and, more recently, Guatemala have
established councils that are simply
administrative appendages of the supreme

" courts. These bodies play an important role in
judicial recruitment and screening, as well as
carrying out other responsibilities related to the
administration of the judicial career. Recent
constitutional reforms in Honduras call for the
creation of a judicial council whose members
will also be appointed by the Supreme Court.

El Salvador’s Judicial Council, initially
dominated by the Supreme Court, was given
greater independence from the court and
increased responsibilities, based on
constitutional reforms agreed to during the 199
peace negotiations.”” Under the most recent

SINECIP, ssociacionismo ¢ Independencia
Judicial en Centroamerica (Guawemala, 2001). p. 53-54

" The Salvaderan Judicial Council was first
included in the 1983 Constitntion. but implementing
fegislation was net enacted untit 1989, The council's
implementing legistation has been rewritten twice since the
peace accords, with the cusrent law dating from January
1099,

YA

(1999) version of its law. the council has six
members; none are drawn from the judiciary
itself. Neither the executive nor the legislative
branch is represented on the council, which is
dominated by representatives of civil society
(the academic community and legal profession}.
The council is involved in the selection process
for both the Supreme Court and lower courts; it
also carries out regular evaluations of judges and
runs the Judicial Training School. While its
independence mmy-contribute to tensions with
the judiciary, the current council has moved to
improve its technical capacity and enhance the
transparency of its actions.

Paraguay offers a mixed model: its recently
established Judicial Council includes
representatives of all three branches of
governiment, as well as two lawyers admitted to
practice and two professors from law faculties.
The Paraguayan council is involved in the
selection of Supreme Court justices and lower
court judges. According to Jorge Bogarin, the
new system represents a significant advance
over the prior svstem of judicial appointment by
the executive branch.

Other countries have established councils with a
far more political composition. In the face of
widespread criticism of the judiciary’s lack of
independence, the Dominican Republic
established its Judicial Council headed by the
country’s president; i1s other members are the
president of the Senate and another senator from
an opposition political party; the president of the
Chamber of Deputies and another deputy from a
different political party: the president of the
Suprente Court; and another Supreme Court
Justice selected by the entire court. Unlike the
counctls in the other countries included in this
study, the Dominican council both screens
candidates and ultimately selects new Supreme
Court justices; it has no other functions.

Argentina’s new Judicial Council appears to
suffer from its highly political composition and
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bureauncratic structure. It has 20 members
including the president of the Supreme Court,
members of the federal judiciary, legislators,
lawyers in federal practice, representatives of
the scientific and academic communities. and
one delegate of the executive. The Judicial
Council was created in the framework of
Argentina’s federal judiciary to assist in the
appointment and removal of federal judges, but
_ has been slow in carrying out these duties.

Argentina and Bolivia have enacted laws
transferring judicial governance to their Judicial
Councils. In Argentina, the Supreme Court
rejected this reform as unconstitutional. The
Bolivian council has assumed these
responsibilities; the council is seen, however, as
a huge new bureaucracy that does not seem to be
particularly efficient.

k. Supreme courts: Selection procedires
and tenwe

Because of the hierarchical structure of Latin
American judiciaries and the supreme court’s
role in judicial selection in many countries,
improving the mechanisms for supreme court
selection may be essential to other relorms
aimed at increasing judicial independence.
Changing supreme court selection mechanisms
usaally implies constitutional reforms, which
require a certain degree of socictal consensus
about the need for change. The experiences of E
Salvador and the Dominican Republic suggest,
however, that the impact of such reforms can be
refatively rapid and dramatic.

The procedures for selecting supreme court
justices have improved markedly in a number of
countries. Rather than an unfettered selection by
the national congress or the executive for short
terms that virtunlly coineided with presidential
perieds, most countines bave moved 1o make ithe
appointment process more transparent and to
involve different sectors in it. whether through
judicial counetl=s or other mechanisms,

i

Appointments are generally for longer terms,
with some countries providing life tenure for
supreme court justices.

Countries that have adopted a permanent career
system for the ordinary judiciary may still
provide only renewable terms for the supreme
court. Linn Hammergren ascribes this difference
to the “overtly political nature of the court’s
decisions and a consequent desire to keep it
more in touch with changing values.™® In some
countries, such as Ecuador, vacancies on the
Supreme Court are to be lilled through
“cooptation,” with the court itself selecting its
new members. While protecting the process
from the political branches of government, this
practice may perpetuate a conservative corporate
mentality as supreme court justices tend to select
others who share their views.

During the negotiations to end El Salvador’s
civil war, the parties to the negotiations—the
Salvadoran government and the Farabunde
Marti National Liberation Front guerrillas—
included the justice system as one of the topics
on the negotiating agenda. One of the
achievements of the Salvadoran accords was an
agreement 1o undertake constitutional reforms
that changed the formula for electing Supreme
Court justices, who formerly were elected for
five-year terms by a simple majority of the
legislature immediately after a new president
toak office. The new constitutional provisions
called for nominations for Supreme Court
Jjustices to come from the newly reformed
Judicial Council and from the results of an
election carried out by the representative bar
associations. Instead of five-year terms for the
entire Supreme Court, justices now serve for
staggered nine-year terms, with the election of

“* Linn Hammergren. “The Judicial Career in
Latin America: An Overview of Theory and Expericnce.
{World Bank. LCSPR. June 1999); unpublished paper. on
i with the author and wiin il ey,
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one third of the court (five magistrates) every
three years. Since the reform went into effect in
1994, each time that the legislature has
appointed magistrates, it has also selected the
new Supreme Court president. Two thirds of the
deputies in the Legislative Assembly must agree
on the selection of each justice.

Although the judiciary in Et Saivador was
thoroughly discredited during the war years for
its abject failure to protect human rights, this
kind of substantive constitutional change was
only possible because of the peace process
carried out under U.N. auspices. The first
Supreme Court selected under the new formula
(in 1994, more than two vears after the peace
accords had been signed) was. selected on a far
more pluralistic basis with greater attention to
professional qualifications. Stitl, several highly
qualified candidates were effectively vetoed
under the new voting formula because they were
perceived as being too close to one of the
leading political parties. Choosing a candidate
who would be acceptable to a sufficient
spectrum of political parties often seemed to be
the key consideration. The post-war Supreme
Courts, while still subject to a range of
criticisms, have demonstrated greater
independence than their predecessors, on
occasion striking down legislation and executive
actions as unconstitutional,

In Paraguay and Bolivia, judicial councils
provide lists of candidates to the legislature for
appointment to the Supreme Court.

A new requirement in Chile that at least five
members of the 21-member Supreme Court must
come from outside the judicial career has not
succeeded in breathing fresh air into the
Judiciary, according to Vargas and Duce. They
note that the reform has been completely
undermined because the Supreme Court itsell
selects the candidates and looks for those with

. the most affinity to the existing court. Large law
- firms now commuonly become involved in the

selection of judges and maintain close relations
with judges or groups of judges. Based on slates
of five candidates selected by the Supreme
Court, the MOJ appoints Supreme Court
justices, who must now also be confirmed by a

(S

two-thirds majority of the Chilean Senate.

Chilean justices have permanent tenure, with
mandatory retirement at the age of 75.

Until 1997, powerful cconomic interests and
political parties in the Dominican Republic
totally dominated the judiciary. The Senate
designated judges by simply dividing positions
along party lines and selecting judges based on
party loyalty rather than professional capacity.
In the wake of the fraudulent 1994 elections and
ensuing political crisis, negotiations resulted in a
constitutional reform that included basic
principles to permit the establishment of an
independent judiciary. As in El Salvador, the
political opportunity for substantive
constitutional reforms paved the way tor
significant advances in achieving judicial
independence, including the creation of the
Judicial Council to appoint Supreme Courl
justices.

The council in the Dominican Republic 15
responsible both for screening and appointing
new members of the Supreme Court. During the
council’s first selection process in 1997, the
country’s president (who also presides over the
council) was the only member of his political
party on the council.*® Because of his minority
status, he opened up the process and sought the
support ot civil society. The council’s
implementing legislation established that any

“ The seven members of the National Judiciary
Council are the president. who presides over the council:
the president of the Senrate and another senator from an
opposition political party: the president of the Chamber of
Deputies and another deputy from a different political
party: and the president of the Supreme Coust and another
Supreme Court justice selected by the entire courl.
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person or institution can propose candidates for
positions on the Supreme Court and authorized
the council to undertake evaluations ol the
candidates, including in public hearings. The
Judicial Council’s first selection process was
characterized by broad citizen participation in
presenting and objecting to candidates who were
mterviewed in public sessions, According to the
Dominican Republic experts who contributed to
this study, “The active participation of civil
society, propesing and objecting to candidates,
and the unprecedented television broadcast of
the evaluation and final selection to the entire
country perinitied a selection that, although not
completely free of political influences. was quite
good.” Given the highly political composition of
the council, however, there is no guarantee that
the next selection process will be as transparent.

In Argentina, despite reforms in the system of
selecting other judges, Supreme Court justices
are still proposed by the executive to the Scnate,
which must approve their nominations. During
President Carles Menem’s administration, the
number of justices on the Supreme Court was
increased and the majority of the court’s
members had strong ties to the goverpmeni.
Former pariners of (he president’s law firm. his
personal friends, and even the former mimsier of
justice were appointed as Supreme Court
justices. The court, with this “automatic
majority” couid be izlied on to validate
controversial executive actions.™

In Panama, the selection process remains overtly
potlitical: the president nominates Supreme
Court justices who must then be ratified by the
legislature. In Honduras, criticism of the hughly
politicized judiciary has resulted in a
constitutional amendment {ratified in April

* Victor Abramovich, report on judicial
independence in Argentina, prepared for this siuch. Iaiv
2O 2

\SE

2001) that requires the formation of a broad-
based nominating board Lo propose candidates
for the Supreme Court and lengthens justices’
terms from four to seven years so that they will
no longer coincide with presidential and
congressional terms.

In Guatemala, civil society organizations have
sought to make the selection process more
transparent. When the U.N. special rapporteur
on the independence of judges and lawyers
visited Guatemala i 1999, he emphasized the
urgency of improving the transparcncy of the
selection process.” Guatemala relies on a
postulation commission, comprised of a
university rector, law school deans,
representatives of the Lawyers Association, and
members of the judiciary. This commission
sends a list of 26 candidates to the Congress,
which must appoint the 13 Supreme Court
magistrates. A similai process is used in the
selection of appellate magistrates. In late 1999,
alter the special rapporteur’s visit and a civil
society campaign setting forth criteria for the
selection of justices, a Supreme Court selection
process was undertaken for the first time since
thz 1996 peace accords and was earried out with
a signilicantly greater degree of transparency
and attention to professional qualifications.”
Guaiemala still limits the tenms of all judges,
including Supreme Court justices, o five
years.™ The U.N. special rapporteur concluded
that five-vear terms are too short 1o provide

' See Report of the Special Rapporteur on the
ladependence of Judges and Lawyers. supra note 7. par.
63-63.

= See Gabriela Judith Vazquez Smerilli.
Iisiependencia v Carvera Judicial en Guatemala, Ideas y
dacumenios para a demovratizacion del Sisiema de Justicia
{CGuatemala: Institute de studios Comparados en Ciencias
Penaies. 20000, p. 43-46.

™ A constitutional armendment that would hive
increased their terms o seven years was included in the
package of constitutional reforms proposed in 1999; all of
them fatled to pass a May Ty reicicndun.
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Justices and judges with ihe requisite security of
tenure and recommended that these be expanded
“to 10-year tenms. '

As these examples itlusteate, through varying
formulas Latin Americas countries have sought
to create more transparent systems for the
nomination and appointinent of supreme court
justices. In most cases, the country experts
consulted felt that these reforms had improved
the transparency of the process, improved the
quality of the court, and increased political
pluralism in the selection process. Impressed
with the recent experience of the Dominican
Republic, some advocated a similar public
evaluation process, followed by an immediate
selection in order to diminish the influence of
political and other extraneous influences.
Because supreme courts are inherently political,
an objective, purely merit-based selection
process is generally neither feasible nor
desirable, Nonetheless, it is important that
political and professionat criteria be discussed
openly and publicly and that there be clear
political responsibility for the actual
appointment. Regardless of the particular model
involved, selection methods should be
iransparent and based on objective criteria, with
epportunity for input and comment from the
legal profession and civil society in general.

. Lower conrt judges: Selection and
fenure

Traditionally in Latin America, the legislature,
the executive, or the higher courts have named
lower court judges on a largely political basis. In
Paraguay. lor example, the executive named
Jjudges for five-year periods, which coincided
with presidential elections. Appointments and
promotions depended entirely on the executive.
Even reforms designed 1o create a’system less
vulnerable to political manipulation frequently
maintained the same problems, sometimes
through informat rules that divided judgeships
among parties or factions or gave appointing

N

authorities {e.g., Venezuela’s judicial council)
the right to a certain number of lower-level
appointments. To move away from these
arbitrary practices, countries have established
judicial career structures in which judges are
supposed to enter through a merit-based
competitive process, often right out of law
school, and work their way up, slep by step,
based on seniority and their relations with their
superiors. The inherent drawback of this model
is that, by promoting the development of a
strong corporale identity, it breeds insularity and
limits the independence of lower courl judges,
whose chances for promotion depend on their
SUPETIOrs.

Country experts who contributed to this study
repeatedly emphasized the problems for judicial
independence inherent in continuing hierarchical
control of lower court judges by the supreme
court. With judges beholden to, and often in fear
of, their superiors in the judicial hierarchy, true
Judicial independence cannot be achicved. This
means moving away from a conception of
Iudicial power as something delegated by
supreme court justices to their colleagues in the
lower judicial echelons. As the Chilean experts
emphasized, some reform efforts may have
inadvertently reinforced these vertical structures
by further concentrating disciplinarv and
administrative authority in its Supreme Caourt,

Recent reforms throughout the region have
sought to establish or reform judicial career laws
in order to provide for more transparent, merit-
based selection systems. In many countries,
candidates to serve as judges are now recruited
and screened by some kind of committee or
judicial council. The transparency of the
selection process and the involvement of
different sectors in it are more important than
which entity is given appointment power.

Procedures for judicial selection. Efforts
throughout the region to move away from
judicial selection that depended on political
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contacts and cronyism remain very muoch a work
in progress. However, as described below,
experts involved in this study noted significant
improvements in the judges selected through
pew procedures in several countries, including
Chile. El Salvador, and Paraguay. Judicial
councils introduced in Argentina and Bolivia
have moved slowly to fill vacani positions.
Osher countries, including Panama and
Flenduras, have vet to undertake or implement
reforms necussary to yield significant changes.

Training programs for judicial
candidates, merit-based selection, and
transparent procedures. A 1994 reform in
Chile created a sophisticated system for the
selection of judges. The process now begins
with a recruitment campaign io encourage
candidacies for vacant positions. Candidates are
then evaluated competitively based on their
backgrounds, tests of their knowledge, and
abilities as well as psychological tests. Finally,
they are interviewed. Those who complete this
stave successfully enter a training course at the
new Judicial Academy. which lasts six months
and is divided equally between seminars and
temporary assignments to courts. The students
receive scholarships for this program, The linal
staue is the actual selection of new judges by the
MO, Those who have completed the academy
receive preference over external competitors,
Academy graduates are not obliged to scek
judgeships, but, 1f they do not, they must
reimburse the value of their scholarship.

Accerding to Vargas and Duce. this new process
has been carried out with an unprecedented
transparency that has vielded very positive
results. Good candidates have come forward to
participate in the selection process. and those
chosen appear objectively to be the best
qualified. The training they have received in the
- courts has been eminently practical, but with
sufficient time for reflection. Distinguished

" “magistrates and academics have served in the

training process. The vast majority of academy

\V\O

araduates have gone on to enter the judicial
carcer. Most important, graduates say that they
feel more independent, as they understand that
selection was based on their own merits, through
a competitive process, and not on friends or
contacts.™

A somcwhat similar process is [ollewed in
Guatemala based on the 1999 Judicial Career
Law that requires the judiciary’s Instituticnal
Training Unit to evaluate candidates with tests
and personal interviews. Those who rank highest
may take a six-month training course. Successful
course completion makes the candidate eligible
10 be named by the Supreme Ceurt to positions
in the judiciary. This training course has been
criticized, however, for its methodological
weaknesses, notably its attempt to overcome the
deficiencies of tive years of university training
in six months, rather than focusﬁon developing
judicial aptitudes and capacity.

The new Judicial Career Law in the Dominican
Republic requires aspirants to successfully
complete theoretical and practical training
programs at the National Judiciary School.
Those who have not completed the requisite
training can only be named judges on a
provisional basis. In November 2000, after
considerable delay, the Supreme Court
promulgated the required regulations for the
judicial carcer and in April 2001, 454 judges
were sworn in Lo the judicial career, having
completed the requisite training and evaluation
requirements.

:: Vargas and Duce. p. 8.
See interview with Yolanda Perex. cited in
FFundacion Myrna Mac/Programa de Investigacion ¥
Analisis. “Infonne sobre ¢l Grado de Cumplimiento de las
Recomendaciones del Relater sobre Independencia de
Jueces v Abogados.” {2001}, unpublished report on file
with the suther,

110 Guidance for Promoting Judicial Independence and Impartiality



Nomination of candidates by
independent judicial councils. In some
countries, judicial councils that are not
subsidiary to the supreme courts are tasked with
nominating candidates for positions in the lower
courts. Councils in-Argentina and Bolivia have
introduced merit-based recruitment and
screening procedures. However, eritics complain
that, to date, the procedures have taken too long,
leaving vacancies throughout the court systems.
The Argentine Federal Judicial Council assists
in the appointment and removal of federal
Judges, preparing slates of three candidates to
filt lower court judgeships. It selects new judges
through public competitions, with juries
designated to review the candidates for different
openings and then send slates of three finalists
to the council’s plenary. Juries consist of a
judge, a lawyer, and a faw professor—all from
different jurisdictions than the vacancy to be
filled. This selection committee evaluates the
candidate’s background and reports the results
of the personal interview and the written
examination. The plenary can review this
written material as well as assess the finalists in
a public hearing to evaluate their aptitude,
appropriateness, and democratic vocation, Any
modification of the selection commission’s
resolutions must be adequately explained and
publicized. The plenary must adopt its decision
by a two-thirds majority of the members present;
there is no appeal from this decision. Judicial
appeintments are indefinite, subject only to the
requirement of “good conduct.” The names of
the candidates are to be made public, so that any
objections to their candidacy can also be raised.
“The challenge for the new system of
appointment is not only that it be less politicized
and more independent, but also quicker and
more efficient than the old system, avoiding
prolonged vacancies in the courts.”™ When the

V. Abranievich, p. 8.

(]

council began to function, 41 federal courts
lacked judges: this number subsequently more
than doubled. Faced with this growing number
of vacancies, the government was considering
the proposal of legislation that would permit
temporary appointments.

In Bolivia, it took more than two yoears after the
council’s creation to [il} the Supreme Court’s
vacancies and fill over 200 vacant or expired
Judgeships.” By A ust 2000, only 50 percent
ot all judges had been named under the new
provisions.™

Whenever a judicial vacancey arises in El
Salvador, the Supreme Court asks the council to
provide slates of three candidates qualified for
appointment. Until recently, however, the
Supreme Court—without consulting with the
Judicial council—frequentty transferred,
promoted, or named to permanent positions
judges who had temporary appointments. The
council has the Technical Selection Unit (UTS),
which maintains a register of etigible attornevs
based on annual selection procedures, with
continual updates. From this register, the UTS
selects seven or cight of the best qualified
candidates—based on such factors as academic
qualifications, seniority, merit rating,
experience, vocation, and aptitude—and
forwards the names to the council as a whole,
The council applies teh same factors in choosing
three from this group and then forwards this list
to the Supreme Court for its selection. In
practice. the selection process has remained
deficient. Until recently, inappropriate influence
in the sclection of candidates was common,
including a pre-selection of candidates who were
then accompanied by two names designed to

7 See Linn Hammergren. ~The Judicial Career in
Latin Americu.” p. 10,

* Tdwarde Rodriguez Vellze, inlormation
submitted as part of this stuady, Aug. 2000,
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serve as “filling” and the suppression of
negative information about candidates. Limited
communication between the council and court
about selection criteria has hampered efforts to
improve the precess. According to Francisco
Diaz, the current council has taken steps to
improve the selection process. ™

Transitional measures to replace
politically appointed judges. Recent
constitutional reforms m the Lominican
Republic gave the Supreme Court (instead of the
Senate) authority to appoint judges. The reforms
led to an attempt to replace most of the country’s
roughly 500 judges within a period of about one
year. The Supreme Court justices chose to open
the competition for these positions to all lawyers
who met the statutory requirements, including
sitting judges, and to submit all candidates to an
evaluation before the entire Supreme Court in
sessions open to the public. This system and the
reality that some 3,000 candidates participated
resulted in a rather superficial evaluation that
consisted of asking each candidate some three or
four questions, Given the need to renew the
entire judiciary in a relatively short time and the
lack of an established system for veiting
potential judges, this minimal form of evaluation
may have been a reasonable measure under the
circumstances.

Judicial career laws subject to.
manipulation in practice. The existence of
laws that establish procedures for selecting
judges may not be reflected in the realities of
judictal selection. For instance, in Honduras,
despite having a judicial carcer law in cliect,
judicial appointinents and transfers have
routinely depended on arbitrary, political factors.
The former president of the Supreme Court, who
was delegated by the entire court. named,

™ See Divz and Urgquilla, p, 67,

ML

transferred, and dismissed judges, taking into
account the politicat affiliation of the judge and
the proportion of power acquired by the
different political parties in the presidential
elections. Although judges were appointed for
an indefinite period, in practice they remained in
office as long as the president of the Supreme
Court or a particular justice of the Supreme
Court determined that they should stay.*®
Initiatives currently under way to improve the
transparency of judicial selection inchude the
creation of a tribunal for selection of sentencing
judges, which will be composed of
representatives of the (appellate) judiciary, the
bar assgr:iation, and the national university’s law
school.

In Panama, judges are appeinted by their
immediate superior in the judicial hierarchy.
Thus, the full Supreme Court names the district
judges who then name the circuit judges, who
are charged with naming the municipal judges.
Although candidates are selected through a
competitive process, the naming bodies are
presented with the entire list and are under no
obligation to pick the best qualified, permitting
arbitrary selection. The result is that the person
chosen in Panama “owes and professes absolute
and perpetual allegiance to the person or persons
who selected him or her.”™

Judges in Costa Rica are selected ona

competitive merit basis. The Supreme Couwrt
must choose one of'the three candidates who
receive the highest ratings in the testing and
evaluation process. Until 2000, the Supreme

 Jestts Martinez. report on judicial )
independence in Honduras, prepared Tor this study. June
2000, p. 6.
See INECIP. Asociacienisno ¢ ndependencia
Judicicd en Cemroamerica, p. 3.
= Jarge Molina Mendoza. report on judicial
independence in Panama, prepared for this study. June

200 13

112 Guidance for Promoting Judicial Independence and Impartiality



\E

Court had expanded the size of the slates it
received from the Judicial Council trom three to
as many as seven, thereby reserving itself a
wider range of choice.® The court has also
retied heavily on temporary judges, thus
circumventing the statutory requirements and
undercutting the notion of job stability. In 1999,
more than 50 percent of the judges were
repartedly appointed on a temporary basis,®
This practice ended in 2001; the Supreme Court
now selects judges from the three most highly
rated candidates.

Tenure. While in many countries supreme court
justices are appointed for specific terms, other
Jjudges are likely to be appointed for indefinite

-terms that are supposed to ensure job sceurity as

part of a judicial career. The reality is olien quite
different because higher courts have total

~disciplinary control that may be exercised for

political or other arbitrary reasons, In Paraguay,

- judges must be confirmed twice alter five-year

terms before they enjoy tenure. The Paraguayan
constitution establishes that judges cannot be
removed from their positions, transferred, or
demoted during the period for which they are
named; even promotions require their consent.
The constitution of Guatemala, however, still
provides that judges are to be appointed for
terms of only five years, which, in some cases,
can be renewed.™ The Latin American countries
that provide secure tenure usually impose a
mandatory retirement age for judges. For
example, although the new career law in the

® See Fernando Cruz Castro. report on judicial
independence in Costa Rica, prepared Lor this study. July
2000.

“ Frangisco Javier Dall”Anese Ruiz, “Resumen
sobre ta Independencia Judicial Centroamericana,” in
Patricia Frances Baima, ed., Libro Blanco sobre la
Independencia del Poder Judicial v la Eficiacia de lu
Administracion de Justicia en Centroamérica. (San José.
Costa Rica 20009, p. 27.

* Constitution of the republic of Guatemata.
Article 208,

17

Dominican Republic provides tenure for

judoes ¥ justices of the peace face mandator
Judg J

retirement at 60, first instance Judges at 65,
appellate judges at 70, and Supreme Court

justices at 75.

Moving away from appointiments for short terms
that coincide with presidential and congressional
elections is clearly desirable. If selection
procedures have been improved sufficiently,
permanent tenure-may be appropriate. In any
case, providing judges with job security and
protection againgl arbitrary non-ratification and
involuntary transfer are key elements for
enhancing judicial independence.

Conglusions and Recommendations. Purportedty
objective, merit-based selection systems can, of
course, be subject to manipulation. Some of the
salient qualifications {e.g., integrity, dedication,
and willingness to work hard) are not easily
measurable, and opportunities for exercising
influence may still abound, Critics maintain that
requiring the appointing entity to select judges
based on slates of nominees chosen by other
entities merely leads those interested in
obtaining positions as judges to curry favor and
pledge loyalty to those in charge of putting
together the lists and making the final selection,
particularly in cases where appointments are for
limited terms and re-appointment will be
neeessary.®” Inereasing job sceurity could
diminish the tendency for judges to feel that
they must remain loyal to those who selected
them. Some critics recommend simply requiring
that the highest-scoring candidate in a merit-
based selection be appointed.

* Aller a 1998 atlempl Lo limit the interpretation
of' tenure guarantees in the new judiclal carcer law. the
Supreme Court upheld the broad prineiple ol job security,
“eonsolidating permanent tenure as the prineipal
underpinning of judicial independence.” Prats. Alvarez and
Qlivares. p. 3.

7 see. e.g, Dull Anese Ruiz, "Resumen sobre la
Independencia Judicial Centroamericana,” in Libro Blance
p. 20.
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In any event, a transparent process, in which
interested sectors have the epportunity to
examine and comment on the qualifications of
the candidates should increase the hkelihood
that professional qualifications will be_
considered. Appropriately desizned mandatory
training programs can be useful tools, although
they may be prohibitively expensive. Itis
important to keep in mind that theoretically
improved judicial selection methods do nog
abways function optimally in practice, as they
depend to a large extent on the willingness of
the naming body to forsake purely political
considerations and cronyism. While moving
towards an objective, merit-based process is
likely to constitute an improvement over the
thoroughly arbiirary or politicized system it
replaced, the results of initial reforms sheuld be
carefully monitored, and greater efforts should
be made to share experiences with difterent
models in this area, both within'the region and
outside.

It may be vsetul for denors to encourage
systematic and serious studies of the
effectiveness, efficiency, and impact of new
methods of judicial selection and judicial
careers in general. National and regional studies
are needed in order to better understand how
specific judicial career models actually operate.
their deficiencies or vulnerabilities, and whether
there arc measures that could overcome these.
Comparative studies could also explore different
models for separating administrative
responsibility for the judtciary from the
jurisdictional role, in order to allaw high courts
to devote themselves to their judicial duties and
to increase the mternal independence ol the
Judiciary.

3. Evaluations, Promuotions.,
Transfers, and Discipline

Judiciat evaluations may be carried out by the
supreine court or its delegates. by a judge’s
immediate superior. or bv a bodv independent of

™

- the judiciary such as a judicial council.

Evaluations may be designed to monitor
performance for disciplinary purposes or as an
element in decisions about promotions. They
can also be, but rarely are, used to detect
weaknesses, promote improved performance,
and provide incentives. The Supreme Court of
the Dominican Republic, for example. has begun
to maintain statistical information about the
cowrts to design strategies to enhance court
efficiency and evaluate judges. The Dominican
experts suggest that it would be important also
to review the number of decisions revoked by
higher courts and the reasons for these
revocations.

In most countries that seek to evaluate judicial
performance, only quantitative factors are
considered. It remains unclear whether
qualitative evaluations are feasible or desirable.
There is little consensus about how judges
should be evaluated and by whom. Many
countries do not have any systemaltic evaluation
svstem, Reflecting their more political role and
selection mechanisms. supreme courts are not
included in evaluation systems and have
separate disciplinary mechanisms,

International assistance can be helpful in the
develepment or improvement ot systems for
monitoring and evaluating judicial performance
and for disciplinary systems. Discussions aimed
at clarifying the purposes of evaluations—e.g..
to identify problems and help set priorities for
training. or to contribute to decisions regarding
premotions and discipline—may be helpful in
determining the kind of monitoring and
evaluations needed. Attention should also be
given to determining who should carry out the
evalvations and under what auspices.

. Pramations
Many of the problems that have plagued the

processes for appointing lower court judges have
also compromised promotion processes; thus.
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several of the reforins introduced into the
selection process also apply, or should apply, to
the process of promotion. Gne common
deficiency has been the lack of notice to sitting
Judges of oppertunities for promotion. Some
countries have sought to remedy this situation.
For instance, in Guatemala, new regulations
require the council to (a) circulate a bulletin
advising sitting judges of openimgs, (b} evaluate
the professional accomplishments and conduct
of those interested in promotions, and (¢}
determine their eligibility for a different level or
category. Similarly, in the Dominican Republic,
when a vacancy occurs in the judiciary, judges
in positions immediately below are called on to
compete for the position. Only when none of
these judges is selected is the Supreme Court to
turn to lawyers who meet the legal requirements
for the position,

b. Disciplinary mechanisms and due
process gHCH’(HHL’GS

Judictal disciphine is usuatly handled by a
different institution than routine evaluations,
although in some countries evaluations may
serve as a basis for discipline. Decisions to
remove judges generally are handled by the
entity responsible for appointments, while lesser
forms of discipline may be imposed by a
different body,

Many disciplinary mechanisms vielate judges’
rights to due process or interfere with their
independence.® Disciplinary systems have
frequently been used for political reasons or to
punish independent judges who issue decisions
contrary to the views of their superiors in the

® For instance, the president of the Constitutional
Court of Guatemala informed the UN. special rmpporteur
that. oul of 35 petitions lor ampero received [rom judges
since 1986. 19 had been granted because the Constitutional
Court found that the judges had not been given the
opportimity to defend themselves. Coomaraswamy report,
pat. 99.

Y5~

judicial hierarchy. [nvoluntary transfers, ollen to
remote parts of the country, or even promotions
without censent can be forms of discipline and
maintaining hierarchical control.

To improve due process protections,
Guatemala’s new Judicial Career Law
establishes that the Judicial Discipline Junta
(under the Supreme Court) will be in charge of
disciplinary actions, except for the removal of
judges. The offenses that can lead to disciplinary
action are now set forth in the law. The junta’s
initial resolution should be based on a hearing at
which the judge’s representative can be present,
as well as the complainant, witness, and experts.
This resolution can be appealed to the Judicial
Council.

In Bolivia, responsibility for judicial oversight
and discipline is now assigned (o the
independent Judicial Council, which does not
provide due process guarantees to judges
accused of malfeasance. According to Supreme
Court fustice Eduardo Rodriguez, the council
has failed to distinguish adequately between
disciplinary and criminal proceedings. Without a
system to resolve complaints against them
quickly and effectively, judges become
discouraged, sometimes deciding to leave their
positions rather than defend themselves in
prolonged disciplinary proceedings that can
adversely affect their professional standing.
Judges, particularly those in the district courts,
have expressed concern about pressure from the
council either because of largely unfounded
complaints from unhappy litigants or for
excesses in disciplinary control that tend to
invade the judge’s jurisdictional ambit.

In the Dominican Republic. the new Supreme
Cowrt’s eagerness in disciplinary matters and a
lack of regulations for judicial inspectifmls led to
automatic suspensions of judges accused of
corruption—without any due process guarantees,
raising concerns about the balance-between
independence and discipline. Indeed, the
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Dominican experts from the NGO sector note
that many sanctions seem to be based on
ideclogical criteria. with judges sanctioned who
have granted provisional release on bond or
writs of habeas corpus.® One positive step taken
is that transfers and promotions now require the
censent of the judge to avoid past practices of
sending judges to faraway provinces as
punishrent.

I3 What body is responsible for judicial
evaluarion and discipline?

The constitution of Paraguay provides for a jury
for judicial disciplinary proceedings made up of
two Supreme Court justices, two members of the
Judicial Couneil, two senators, and two deputies
who miust be fawyers. This recently formed
entity has already received a substantial number
of complaints that have led to the removal of
Jjudges found to have been involved in
corruption, crimes, or poor performance of their
duties.

Reforms in E! Salvador have sought to remove
responsibility for evaluating judges from the
Supreme Court. Under the current systein, the
ludicial Council carries out periodic evaluations
of all judges” administration of their courts,
including compliance with time limits, and can
recommend the suspension or removal of those
whose performance is found to be
unsatisfactory. The Supreme Court retains the
power to impose discipline, relying on iis
Judicial Investigation Unit. which does not
necessarily use the same criteria as the council.
This somewhat overlapping system has resulted
n inefficiencies and has been the subject of
signifrcant criticism. The Supreme Court does
not necessarily act on the council’s disciplinary
recommendations; when it does, it initiates its
own investigation and, depending on the results

" Prats. A aies and Olivares. . 16.

M

ol this process, decides whether or not to impose
a sanction. In an attempt to institute greater
transparency, the most recent version of the
Judicial Council’s law requires that its
evaluations be shown to the individuals
evalualed.

In its first year (1999-2000), Argentina’s new
Judicial Couneil carried out four impeachment
proceedings, which led to the removal of two
Jjudges, the resignation of another during the
proceedings, and the restoration of a fourth
judge to his tribunal because the accusation
could not be substantiated. In August 2000, 77
cases remained under investigation; 12 of which
were considered extremely important, and 108
had been dismissed following preliniinary
studies.”™ Although the council is still in its
formative period, it has been criticized for
moving slowly and because some members of
the council are not regarded as sufficiently
independent. Two of the senators who serve on
the council are currently under investigation in a
corruption scandal themselves. Colncil |
members have been inclined to protect judges
loyal to the former government and, overall,
little has been done to clean out the judiciary.™

Chile recently reformed its system for evaluating
Jjudges and judicial employees and developed a
system that seems to address many key
concerns. Previously. the Supreme Court had
reserved the right to evaluate all judges, thereby
accentuating its control over the entire judiciary.
The reform established that the evaluation
should be done by the immediate superior of a
judge, as the person most familiar with the
judge’s actions. Criteria for evaluations have
been specified, and a file has been established
for each judge so that his or her background can
be taken into account during the annual

¥ Abramovich. p. 7.
*Eadditional information from V. Abramovich.
[ IR VIV
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evaluation. The views of those who use the
system are now taken into consideration through
mechanisms that allow them to reach the
evaluating body in a timely fashion, The old
system did not effectively distinguish among
judges: more than 95 percent of them received
top ratings. Instead, it served as a means to
punish some judges through an expedited system
with fewer guarantees than the disciplinary
systent. In addition to expanding the number of
rankings and the different aspects to be
evaluated, judges are now given information
about their different rankings, the reasons for
these, and the aspects that need improvement in
the eyes of the evaluators. The reforms also
established a new right to appeal the findings of
the evaluators. To give the evaluations more
nnportance, a direct fink was established
between evaluations and premetions. Thus, a
better-evaluated judge receives preference over
a less-well evaluated one.

Despite all these well-intentioned reforms, the
evaluation system remains arbitrary. Problemns
with the system have led to the growth of a
movement that urges an end to the evaluation of
judges. On the one hand, proponents of
abolishing evaluations argue that the judicial
role is not one that lends itself to objective
evaluation. A more serious objection is that the
evaluation system inevitably impinges on
Judicial independence. According to this view,
the cvaluations have no other goal than 1o
reward those individuals who identify with the
organization’s culture and redirect those who are
not in line witi il.™

Assistance should focus on making disciplinary
. systems more effective, fair, and transparent.” A
- key step is to remove the handling of complaints
and discipline (though not necessarily
evaluation} from immediate superiors, An

" Vargas and Duce. p. 11
* See Hammergren. p. 3E
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operationally independent office should handle
these matters, whether it is located within the
judiciary, the judicial council, or elsewhere,
Citizen education about the role and
responsibilities of judges should include
information about how to lodge complaints-
when judges fail to {ulfill their duties. At the
same time, steps should be taken 1o ensure that
judges are pratected from {rivolous or unfair
attacks by unhappy litigants who seek to use the
disciplinary system as an alternative appellate
process or simply for revenge.

d. Supreme court disciplinary proceedings

Disciplinary proceedings against supreme court
Jjustices are usually carried out by the supreme
court itself—raising questions about the
impartiality of the disciplinary body—or by the
legislature through impeachment proceedings.

The Supreme Court of Costa Rica investigates
reported misdeeds by its members. The
suspension or revocation of the appointment of a
Supreme Court justice requires a two-thirds
majority vote of the 22 members of the court.
The Supreme Court cannot directly revoke the
appointment of a sitting justice, but can forward
its findings to the Legislative Assembly. As
Fernando Cruz points out, this self-evaluation by
members of the same tribunal does little to
CNSUre transparency, impartiality, or
accountability.

Like its Costa Rican counterpari, the Dominican
Republic’s Supreme Court judges its own
members when they are accused of misdeeds.
The Dominican experts emphasized the need to
create a more impartial system for judging
Supreme Court justices. while avoiding the risk
of subjecting them to political persecution for
their aclions.

Chite’s legislature has the power to bring
“constiutional accusations™ or impeachment
proceedings against members of the Supreme
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Court for serious dereliction of duties. Since the
restoration of democracy, five impeachment
proceedings have been brought, one of which
was successful. While these cases have
promoted discussion of the need for judicial
independence, the quantity of cases also
suggests that impeachment proceedings may be
a recourse for sectors unhappy with judicial
rulings.

4. Ethics

The experts invelved in (his study emphasized
the need to find ways to instill and enforce
judicial ethics. Many countries do not have a
code of ethics for judges, although such codes
are currently under consideration in a number of
countries. Several of the experts suggested that
donors should encourage the development of
ethics codes for the judiciary. In this area, the
United States can provide a number of useful
examples. Experts at the Guatemala meeting
suggested that appropriate traming on ethical
issues could be very helpful.

In some countries, special bodies have been
established to address alleged ethical violations.
In Panama, an altempt to estabiish a special
body for this purpose cutside the judiciary was
rejected as unconstitutional by the Supreme
Court as an ungustified alteration of the
constitutionally established vertical control by
the hierarchical superiors of judges. This council
included the president of the Supreme Counrt, the
presidents of the Supreme Court’s different
chambers, the attorney general. the state counsel
(procuraedor de la acdinistracion), and the
president of the National Lawyers’ Association.

In Chile, where judicial corruption has
reportedly increased in recent vears. and a
Supreme Court justice was removed from oflice
after being accused of corruption, the Supreme
Court decided to create the Commission of
Ethics for the Judiciary, made up of five of its
members, This comnission has imposed

W

sanctions on judges involved in corruption cases
and initiated the process that culminated in the
recent removal of a well-respected judge on
Santiago’s appellate court. Referring o this
case, the president of the Supreme Court has
made it clear that corrupt practices will not be
tolerated within the judiciary. It is too soon to
say whether this public pronouncement of zero
tolerance and the court’s action in this case will
kelp to limit corruption. The ethics commission
is also consid€ring the creation of a judicial
cthics code, which would be important in-
clarifying the unacceptability of certain conduct
{ranging from inappropriate, not transparent, or
actually corrupt) that has long been tolerated
inside the judiciary. Vargas and Duce suggest
that one problem with the Supreme Court’s anti-
corruption initiative is that, by not including any
lower court judges, it reinforces the hierarchical
control of the judiciary, even though corruption
actually afflicts all levels of the judiciary.™

Some potential ethics problems can be avoided
by improving the transparency and other aspects
of the selection process. The Dominican
Republic’s new Supreme Court made a notable
cifort lo seleet judges whose career reflected
moeral and professional rectitude. The court has
also made it clear that it would not tolerate
corrupt actions by judges or other personnet in
their cowrts. An incipient but efficient system of
judicial inspection has permitted the detection
and sanction of oceasional cases of corruption.

Requiring explicitly grounded judicial decisions
is an important tool in avoiding corruption.
Decisions that demenstrate the necessary
correlation among the evidence, the arguments,
the legal basis, and the ruling are less likely to
be the product of outside influences.

The Argentine contributor to this study has
suggested that knowing who the justices are and
what they think about important societal issues,

s v Duee. p, 27
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based on an analtysis and statistical breakdown
of their decisions, would contribute enormously
1o making the justices accountable for their
decisions. He noted the positive precedent of
U.S. press coverage of the Supreme Court,
including stories about decisions and the court’s
composition {often warranting front page
coverage), analyses about the significance of the
Supreme Court’s decisions, and statistics about
the conformation of its majorities after each
session Well-respectedNGOs should also be
encouraged to monitor the actions of the
Jjudiciary and related institutions (e.gz., judicial
councils)

Other potential tools include public access to
information about the judiciary, including
Jjudicial decisions (with appropriate exceptions
to protect fegitimate privacy interests), the
Jjudiciary’s expenses, its use of its budget, the
personal background of judges, statistical
information, and sworn disclosures of judges’
assets and mcomes—although the manner in
whicl this is done needs to be balanced against
concerns about the heightened risk of
kidnapping or other criminal targeting of judges
if full public disclosure is required. While some
experts in Lalin America maintain that delving
into a judge’s finances and personat life
mpinges on judicial independence, others
believe that the U.S. system that requires judges
to make full Ninancial dizclosures to avoid
conflicts of interest or even the appearance of
such conflicts—is a necessacy, if unpleasant,
requirement.

5 Training

Lack of adequate training makes judges depend
on their superiors. as they seek to avoid having
thejr decisions overturped. Inadequate training
produces insceurity, which leads to fear of
public censure in the media and Hmits creativity.
A numiber of experts emphasized that training
should be——and rarely is—designed to change
the attitudes ot.judges. In large part, this means

1

educating judges about the importance of their
role 1 society.

According to Honduran expert Jesus Martinez,
“The most etfective training to develop
independent thinking in judges would be
training that is not strictly academic or designed
to consalidate their theoretical and practical
knowledge—although that is indispensable-—but
training that is oriented towards the character,
ethics, and conviction of a judge and the judicial
role in society. This kind of program should
precede any training programs 1o increase
knowledge of the laws and their practical
application, and before taking on judicial
responstbilities.”™

. Continuing education

In Chile, the new Judicial Academy provides
continuing education for judges. The workshops
are carried out by different entities based on bids
that set forth the content, methodology,
materials, and academic level of the instructors.
The methodology must be an active one;
lectures are not acceptable. Judges and judicial
employees are encouraged to enroll in these
waorkshops; 1o be placed on the annual honor
roll, a key factor in determining prometions, a
Jjudge must have taken at least one of these
courses, Although the academy has received
positive evaluations, its impact remains limited
because there is little connection between its
training activities and judicial policies.

In the Dominican Republic, the National
Judiciary School’s training programs have
sirengthened judicial independence by giving
Judges the necessary tools to analvze cases in
depth fron: a legal and social perspective and to
provide a basis for their decisions, The judiciary
school has sought 10 establish cooperative

# lests Martinez. p. 16-17.
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relations with other countries in Latin America.
According to the Dominican experts. the school
needs to promote training programs that help
judges to resolve new issues and become
sufficiently familiar with principles of law and
human rights so that they can apply them in ali
the cases they face. Due to an inadequate system
of legal education, the school also needs to help
judges overcome the gaps in their education,

The experts involved in this study criticized
training programs ina number of countries for
their lack of impact on judicial practices, often
because other reforms needed to be implemented
to create the conditions in which the lessons of
the training program could be applied. The
results of training programs have been limited
by turnover within the judiciary, failure to carry
out essential reforms that would change judicial
practices, and entrenched attitudes. Qften those
receiving training are unable to take advantage
of what they have learned without institutional
restructuring, access to information, appropriate
equipment, etc. In some cases, donors have not
maintained their training efforts for sufficient
time or with sufficient continuity to achieve
results. The judicial training schools that have
been established throughout the region vary
considerably in quality.*

The experts concurred that training remains
essential, but, in general, needs to be better
designed and foeused, reahistically coordimated
with other reforms, and reinforced with more
follow-up, policy reforms, and imcentives—and
possibilities—for applying lessons in practice.
Morcover, training should explicitly address the
role of judges and judicial ethics. The Guatemala
regional meeting concluded that judicial

* JFor a discussion of the complexities of judiciad
training, see Cenmro de Estudios Je Justicia de las Amdricas
{(CEIA) ~Crisis en la capacitacion judicial?” Sistemas
Jidiciules, i 7 N dL
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independence should be the backbone of a
strategic training plan. Participants emphasized
that training should extend to all personnel (not
Just Judges) at all levels. Training for those
entering the judicial career should be designed
differently from training for existing personnel.
Adult education methods should be used:
workshops, seminars, practical exercises,
laboratories, and clinics. The trainers should be
carefully selected and training plans carefully
designed based on realistic training goals.

b Law school caucation

A number of the experts involved in this study
emphasized that deficient professional (law
school) training is one of the most serious
obstacles to creating a truly independent
Jjudiciary. Law schools should teach students
about the role of judges. In his report on
Guatemala, the U.N. special rapporteur on the
independence of judges and lawvers neted that
“for the long-term well-being of an independent
and impartial judiciary,” it is essential to address
the reform of university legal education and the
training of lawyers.”

University legal education needs 10 be brought
up to date and coordinated with judicial reform
efforts. As countries go through accelerated
processes of transformation, many universities
have ditficulty keeping themselves up to date
with the reforms.

c. Training in international faw and
dissemination of huernational decisions

Increasingly, Latin American constitutions and
Jjurisprudence rely on international human rights
instrumenis and decisions interpreting them. In
Argentina and Chile, for example, courts have
become increasingly willing to rely on

Y Coomaraswny coport par, T3
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international jurisprudence, particularly from the
hter-American system. The Inter-American
Court and Comimission on Human Rights have
issued a number of decisions that clarify the
obligations of state parties to, /inter alia, carry
out serious investigations of human rights
violations, prosecute and punish perpetrators,
and provide reparations to victims. Focusing
directly on the question of judicial
independence, both the Inter-American
Comission and Court have recently issued
decisions cailing for the award of damages and
reinstatemnent of a Peruvian Supreme Court
Jjustice (as part of a purported purging of the
other branches of government to overcome
corruption} and three members of the Peruvian
Constitutienal Court (who ruled a law allowing
Alberto Fujimori to run for president a third
time to violate the constitution}. The
commission and court found that their atbitrary
removal violated their rights to permanent tenure
and due process.™ In November 2000, shortly
afier Fujimori’s departure, the three '
Constitutional Court magistrates were reinstated.
Under Peru’s interim government. the Supreme
Court justice was also reinstated in compliance
with the Inter-American Court’s
recommendation.”

Judges need to be aware of the provisions and
relevance of international human rights
instruments, both to their own rulings and to
guaranteeing their independence. This requires
education about relevant international human
rights standards and jurisprudence and training
in how to apply these in their decisions, Further

“ See Inter-American Conunission on Human
Rights, Report no. 48/00. Case . 166, Walter Humberto
Yasquez Vejarano {Pertt), April 13, 2000: Corte
Interamericana de Derechos Humanos. Serie C:
Resoluciones ¥ Sentencias. no. 71, Caso del Tribunal
Constitueional. sentencia de 31 de enero Je 20018,

™ By reselution of the Consejo Transitorio del
Poder Judicial. February |, 2001,

incorporation of these standards into the
Jjurisprudence and tegal practice would
contribute to strengthening due process
guarantees, including the guarantee of
independent and impartial judges, National and
foreign universities can provide this kind of
training. Human rights NGOs experienced in
using international instruments and proceedings
can be an invaluable resource in this area. Some
of the Latin American experts noted that training
programs in this area should give priority to
Judges outside the main urban centers.

Key decisions from the Inter-American
Commission and Court on Human Rights should
be better disseminated in countries, particularly
to judges and lawyers. At the moment, it is often
the exccutive branch that responds exclusively
to the Inter-Aimerican Commission, so that even
important resolutions may be virtually unknown
to the domestic courts. Legal interpretations or
reforms are also nceded to facilitate the
implementation of decisions from the Inter-
American system. The judiciary. the legal
community, and civil society as a whole also
need to be famtliarized with recommendations
of truth-commissions, the U.N. special
rapporteur on the independence of judges and
lawyers, and other national, regional. and
international bodies that address issues related to
judicial independence in their own countries.
Systematic monitoring cfforts can encourage
comptliance with key recommendations,

0. Budgets, Salaries, and Court
Muanagement

In almost all of the countries studied, the budget
for the judiciary and judicial salaries has risen
significantly in recent vears. Some countries
constitutionally guarantee their judiciaries a
percentage of the national budget, which has
strengthened their institutional independence
from the other branches of government.
However, larger budgets have not necessarily
led to strengthening the independence or
impartiality of individual judges.
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a. Budgetary and administrative
responsibilities

The budget for the entire Argentine judiciary—
federal and provincial—increased more than 50
percent in the past six vears, without any visible
positive results. Justice sector officials suggest
that reorganizing the system lo improve its
efficiency is more urgent than a budget increase
for the judiciary." In Chile, President Patricio
Aylwin embarked on a five-year plan to double
the judiciary’s budget. The judiciary’s Budget
has grown [rom $45 millicn in 1990 to §75
million in 1997." These increases. however,
have not been reflected in increased judicial
productivity.

In Ceniral America, the guarantee of a fixed
amount of the national budget-—six percent in
the cases of Costa Rica and El Salvador—is
seen as a kev measure that has contributed to
guaranteéing the judiciary’s independence from
the other'branches of government. The
Salvadoran peace negotiators introduced the
constitutional reform that sets aside six percent
of the national budget for the judiciary,
cquivalent to $101,628,701 for 2000. In
Guatemala, a proposed constitutional
amendment that would have set aside six percent
of the budget for the judictary was defeated
along with the rest of the constitutional reforms
presented in the May 1999 refercndum. The
Guatemalan constitution entrusts the Supreme
Court with formulating the judician’s budget
and establishes that at least two percent of the
national budget should go to the judiciary. In
1999, Tour percent of the country s budget was
actually allocated to the judiciary.

"™ The 2000 budget tor the Argentine federal

Judicrary is $6435.300.000. some 1.31 pereent of the overall
budget. Another S147.76G0.004 is assigned to the Public
Minisiry,

" As a percentage of the national budget, the
Judiciany's share has grown from .59 percent in 19940 1o
183 percent in 1997,

5

Panama’s constitution mandates that the joint
budget of the judiciary and the Public Ministry
cannot be less than two percent of the central
government’'s regular budget. In fact, the budget
never cxceeds that amount, and the judiciary
depends largely on foreign assistance to carry
out activities. Paraguay’s constitution
establishes that no less than three percent of the
country’s budget should go to the judiciary.

Chileans bave resisted efforts to establish a
constitutional requirement for the size of the
Judiciary’s budget. Vargas and Duce suggest that
guaranteeing this kind of absolute autonomy in
the name of judicial independence overlooks the
need to establish an adequate system of checks
and balances. Economic independence frees the
Jjudiciary of its obligation to carry out its
functions with transparency, including justifying
publicly what it does and how it spends its
funds. Funding for the judiciary, they argue,
should be based on the adequacy and utility of
its programs and not on a simple formula
entrenched in law.

In most of these countries, the Supreme Court
proposes and administers the judiciary’s budget.
In some, this still invelves difficult negatiations
with the other branches of government, even
where the judiciary’s budgetary allocation is
constitutionally guaranteed. In the Dominican
Republic. although constitutional reforms
established the principle of administrative and
budgetary autonomy for the judiciary and gave
the court the authority to name all administrative
and other emplovees of the judiciary, budgetary
independence remains illusory. The National
Budget Office routinely modifies the budget
prepared by the Supreme Court without
consultation and without consideration of its
actual needs and commitments. The budget
proposed by the Supreme Court has been
reduced by as much as 50 percent in the past
hree years and has constituted less than 1.47
percent of the country’s annual budget.
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In Paraguay, although the judiciary prepares its
own budget and is “guaranteed™ three percent of
the national budget, the Supreme Court
president must still “negotiate” with the
Treasury Ministry before the budget’s
“approval” by Congress. In Congress, he must
again lobby the Budget Commission. Budget
items alreadv approved, are not released by the
executive branch, which claims to have
insufficient resources.

The Administrative Corporation of the Judicial
Branch (CAPJ) was established to provide
technical support to Chile’s Supreme Court in
administering the judictary’s budget. It functions
under a board of directors on which five of the
21 Supreme Court justices sit. Individual courts
have very small funds for minor expenses.
Recent reforms eliminated the executive’s
involvement in the selection and promotion of
judicial employees. The CAPJ now contracts
support personnel and individual courts are
responsible for supervising their work.

In Bolivia, the administration of financial and
human resources is now the responsibility of the
Judicial Councik. The council currently absorbs
some 30 percent of the judiciary’s budget. Its
administrative structure is complicated and
centralized. and its salary Jevels are higher than
*hose of Judges—a situation that creates
considerable friction,

Salvadoran participants in the regional meeting
in Guatemala noted that judges face obstacles in
remaving court personnel who are not
performing their duties properly or who may be
engaged in corrupt practices. While the decision
to contract non-judicial personnel is made by
each judge or judges (in the case of multi-judge
tribunals), once hired these individuas are
subject to the Civil Service Law. In practice. this
makes it very difficult for judges to exercise real
administrative authority over their personnel.

- Thus, court staff may have greater job security
and be subject to less oversight than the judges.

1S3

Ensuring increased budgets for the judiciary is
generally seen as essential to enhancing judicial
independence, although it is not sufficient to
ensure independence and must be accompanied

by measures to ensure transparency and
accountability for the expenditure of resources. -
Likewise, enhancing the judiciary’s control over

its own budget is likely to protect it from outside
political interference. However, restructuring the

judiciary may be more important than budget

increases for improving productivity. To ensure -
that resources are distributed equitably, it may

be helplul to decentralize the judiciary’s budget

so that resources are appropriately assigned,

based on the amount proposed by a budgetary
department at each level of the judicial structure.

It is also important to ensure that courts outside

the major urban centers receive necessary

resources.

b. Salaries

Increased salaries have made the judicial career
more attractive in many countries. Since 1996,

judicial salaries in the Dominican Republic have

increased from 275 percent to 400 percent. In
Chile, judicial salaries have increased
significantly in recent years, particularly for
Supreme Court justices. A new bonus system
gives first instance judges and court employees
the right to an annuat bonus if their courts have
met the annual performance standards set by the
Supreme Court. (The law emyphasizes the
objective measurement of timeliness and
efficiency in carryving out jurisdictional duties.)
They individually rank in the top 75 percent of
personnel evaluated at their respective level of
the judiciary. In Costa Rica, judicial salaries are
attractive for young professionals, but much less
so for judges with 15 to 20 years experience.

In Et Salvador, judicial salarics have risen
appreciably in the post-war period although they
have not kept pace with the steep increase in the
cost of living, Prosecutors’ salaries are
comparable to those of lower court judges while
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public defenders earn considerably less. Judges
also receive other benefits such as an allowance
for gasolme and many have a vehicle assigned to
them. Retirement benefits are quite generous.
Likewise, Guatemala’s new Judicial Career Law
has greatly increased the salary of judges.
However, the UN. special sapporteur voiced
ceneern about Guatemala’s failure to provide
life and health insurance o judges.

A 1993 salary ncrease in Panama made the
Supreme Court justices the best paid public
officials in the country. Nonetheless, the trial
court judges continue to labor with inadequate
safaries that make them vulnerable to
corruption.'®

7. Effect of Criminal Procedure
Reforms on Judicial
Independence

Countries throughout Latin America are in the
process of reforming their criminal procedore
codes, moving away from a wriiten, inquisitive
system to an oral, adversarial process. The old
systems were typically slow, with limited or no
public access, and o lack of transparency. Under
these systems, it was often unciear who was
aciually making decisions and on what basis.
iypically, judges were never required to be in
the presence of the parties involved in the case,
The lack of transparencey in judicial decisions
and the delegation of responsibilities (o judicial
staff pose threats to judicial independence.
Instead of decisions being made by judges, they
could be made by judicial employees, who were
likely to be more susceptible to outside
influences. Moreover, in theory in many
svstems, the same judge could be nominally
responsible for the initial investigation, the

2 Supreme Court Justices now receive $10.000
per month, while circuit judges carn $2.300 and justices of
e peace only §1,300,

13"

decision to prosecute, the determination of guiit,
and imposition of a sentence.

The new oral system has been introduced in
criminal. family, and juvenile courts in El
Salvador. According to the Salvadoran experts,
“The positive lessons and experience are that the
implementation of the principles of orality,
immediacy, and publicity is effective in
strengthening judicial independence to the
extent that it forces the judge to make a
resolution at a phiblic hearing based on evidence
legally introduced during the proceedings, and
oblige the judge to make a convincing
Justification of the fegal basis for the ruling,”"

Chile’s written, inquisitive criminal justice
system gives appellate judges an overly broad
scope to review the actions of trial court judges.
Appellate judges can review the lower court’s
application of the law and its evaluation of the
facts. Morcover, the provision for automatic
“consultations™ permits the Appeals Court on its
own initiative, in most cases, to review the lower
court’s decision—on the law and the facts—
without any appeal having been filed. Rather
than serving as mechanisms to protect the rights
of the parties, these review procedures allow the
higher courts to maintain control over the lower
courts. The first instance judges find their
independence undermined because the svstem
rewards those who apply the criteria they think
the Appeals Court will apply—whether or ot
they find this to be the correct interpretation for
the particular case.'™

The new criminal procedure code will leave the
determinatton of the facts to the trial court,
limiting the appellate courts’ authority to review
lower court rulings to the application of law. The
appellate courts will no longer have autharity to
review lower court decisions on their own

"3 Diaz and Urquilka, p. §3.
“ Vargas and Duoce. p. 22,
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initiative. This reflects an understanding that the
right to appeal is a protection for the parties and
not a’means of hierarchic control within the
judiciary. These reforms should give trial court
judges greater independence (from their
superiors) to decide the cases before them.

Reformed criminal procedure codes are already
in effect in Costa Rica, El Salvador, and
Guatemala. Similar reforms have been approved
and have recently been or soon will be
implemented in a number of countries, including
Bolivia, Chile, Ecuador, Honduras, and
Paraguay. These reforms imply major chan
for judges that should contribute to
strengthening judicial impartiality. The criminal
justice reforms m the region are designed to
improve efficiency, better protect the rights of
suspects and victims, and ensure impartiality
and accountability. The new oral proceedings

- are pubtlic, with the parties present and with all
evidence presented before the judge, thus
limiting opportunities for corruption and the
delegation of judicial functions. A single judge
1s now limited to involvement in one phase of
the proceedings. According to the reforms,

(24549

Jjudges are required to deliberate and render their

decisions immediately following the
concentrated presentation of evidence at trial.
Judges are to provide a reasoned basis for their
decisions, although this does not have to be fully
articulated when the verdict is announced,

Reforms in criminat procedure codes free judges
from the responsibility of directing criminal
investigations. Under the old svstems, public
opinion and politicians pressure judges, holding
them responsible for maintaining public security
and controlling crime. Thus, judges often made
decisions about pretrial detention and release on
bond based on public pressure rather than an .
independent application of refevant law. ™
According to the Chilean experts, transferring
responsibility for criminal investigation to
prosecutors should free judges to act more

&

independently.'® However, experience in El
Salvador and Guatemala suggests that judges
under the new system may still be blamed lor
releasing criminals and failing to stop crime, and
that the new laws will also be blamed.

In Guatemala, the lack of reasoned decisions by
judges under the new system has resulted in the
annulment of decisions in important cases, with
a huge cost to the government. The trial in the
Xaman massacre case will have to be repeated.
The case against former civil patrol leader
Candido Noriega was retried three times. The
concern about the lack of basis for judicial
decisions is so great that a constituticnal reform
was proposed to include the obligation to "
provide a reasoned basis for judicial rulings.

Ei Salvador was one of the first countries in the

" region to implement a criminal procedure code

calling for oral and concentrated presentation of
evidence before judges. The law’s requirements
for public hearings and transparency have
reduced opportunities for external pressure on
Judges. Salvadoran Judge Sidney Blanco
suggests that the new code is contributing to
cleaning out the judiciary; judges unwilling or
unable to adapt to new procedures have tended
to leave the judiciary on their own.'"

j‘: thid.. p. 23
Yoelanda Perez and Eleazar Lopez, report on
Jjudictal independence in Guatemala, prepared for this
study. June 2000 p. 17,

T Blanco made this point in a presentation on
how judges have been affected by the new crimingd
procedure code. Sce Pue Process of Law Foundation and
Fundacian Esqgucl, raplementando el Nuevo Proceso Penal
en Evnador. Cambios v Retos. p. 79 (Washington, DC
2001).
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8. Building and Sustaining
Strategic Alliances for Reform
involving Civil Society,
Refornt-minded Judges, Key
Politicians, the Mediu, and
Acuademics

In most countries in the region, civil socicty
organizations have not played a major rele in
promoting judicial independence. Nor have
donors traditionally sought 1o work with civil
society organizations on this issue. lnternational
assistance in this arca has centered on projects
with supreme courts and judicial councils.

In recent years, however, civil society groups
have begun to play a growing role in promoting
greater judicial independence by, for example,
advocating key constitutional and legal reforms;
more transparent procedures for judicial
selection, evaluations, and promotions; and
oversight mechanisms for these processes. This
involvement has ranged from critiques and
single-issue campaigns to long-tern strategic
efforts involving multiple sectors.

The experts at the Guatemala meeting concluded
that efTorts to promote judicial independence are
most tikely to be successful when they build
upon strategic alliances among various
interested groups. including members of civil
socicty organizations (c.g.. lawyers associations,
advocacy NGOs, academics, and business
groups), reform-minded judges, politicians, and
representatives from the media.

a. Civil societv-led strategic alliunces

A review of some recent civil society strategies
suggests ways in which ¢ivil society
involvement can be useful, and in some cases
decisive, to efforts to strengthen judicial
independence.

The Dominican Republic offers an example of
the sienificant contribution a strategic alliance

5

of civil society representatives, judges. key
officials. and politicians can make in assuring
the adoption of necessary reforms and their
adequate implementation. In 1990, lawyers and
busines leaders founded the Institutionality and
Justice Foundation (FINJUS) to help promote
judicial independence, the establishment of a
genuine rule of faw, and the conselidation of
democracy through the clear definition of rules
and institutional roles. Between 1990 and 1994
the lawyers and business leaders involved in
founding FINJUS sought to place the issue of
judicial reform on the public agenda. An
clectoral crisis in 1994 led to a constitutional
review, which created the opportunity to pass
specific constitutional reforms designed to
strengthen judicial independence. FINJUS
spearheaded an alliance of civil society
representatives, politicians, and judges
committed to judicial independence and the
reform process that played a key role in
proposing and sclecting Supreme Court justices,
securing recognition of all judges” rights to job
security, and establishing the jurisdiction of the
courts in the sensitive area of constitutional
control.

During its [irst seiection process in 1997, the
new Judicial Council initially declined to hold
public hearings with the candidates for the
Supreme Court. The ~ivil seiety groups held
their own televised interviews. Subsequently, the
council decided to televise its own pubiic
hearings and its actual selection process for the
new members of the Supreme Court.

When the lcgislature passed a law that would
have ended security of tenure for judges. civil
society groups organized the “week of judicial
independence™ and. with USAID support.
brought in foreign experts for a series of
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presentations on judicial independence.'™
International assistance has been key in helping
to delermine priorities and bring a regional
vision, allowing Dominicans to learn about the
experiences and achievements of neighbors in
the region.

FINJUS and its alties have helped to build and
maintain the momentum fer reform through
various means. They have used the mass media,
their own publications, and public seminars and
other fora to explain critical issues to the public
such as the importance of strengthening the
independence of judges. Temporary and
permanent networks and alliances have given
sustainability to the process; other sectors and
organizations have been encouraged to support
cfforts to strengthen judicial independence. The
Nationat Judicial School and FINJUS have
agreed to work together to promote analysis,
discussion, and proposals on issues related to the
consolidation of judicial independence and
democratization.

Diverse civil society organizations in Guatemala
have grouped together as the Pro-justice
Movement and have played an important role in
ensuring a more transparent selection process
for Supreme Court justices and for members of
the Constitutional Court. This initiative has
focused on promoting discussion of the
qualifications that should be considered for
nowination and selection as well as the
transparency of the actual selection process.
Guatemalan NGOs were also instrumental in
bringing the UN. special rapporteur on the
independence of judges and lawyers to
Guatemala. He produced a comprehensive
report, documenting the threats to judicial
independence in Guatemala and making a series

"* The experts included Rodolfo Pize Lscalante,
Luis Salas, César Barrientos, Edmundo Orellana. and
Eduwardo Guuggel.

Awra

of recommendations. The Guatemalan
government made a public commitment to work
toward the nmplementation of these
recommendations. Nine months later, however, a
leading Guatemalan NGO found that very few of
his recommendations had been even partially
carried out."

In Argentina, Poder Cludadano spearheaded an
effort to form a civil society commission to
monitor the activities of the Judiciary Council.
The monitoring team seeks to detect weakness
and strengths, detailing them in an annual report.
It has also proposed mechanisms to increase the
transparency of the council’s actions. Thus,
when the council was establishing its
regulations, the monitoring group proposed eight
basic principles, including guaranteeing access
to information, implementing a system of
judicial selection based on the capacity and
credentials of the candidates, ensuring ’
transparent administrative mechanisins, and
guaranteeing citizen participation by making
meetings public. The content of the regulations.
became a matter of public debate, and a
coalition of NGOs presented a proposal for
public hearings, which was ultimately accepted
by the council.

" Fundacion Myrna Mack/Programa de
Investigacion y Analisis, “Informe sobre ¢l grado de
cumplimicnto de las recomendacions del relator sobre
independencia de jucces v abogades,” p. 1. According to
this study. only one of 32 recommendations had been fully
implemented: 11 othets had been partially carried out, The
reasons [or not carrying vut the recommendations included
tack of political will,.Tack of economic resources. need for
additional time for implementation. need for constitntional
reforms o implement seme recommendations. reluctance of
cerlain sectors o accepl recommendations, and
recammendations that were not appropriate to Guatemalan
relailies.
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Participants in the Guatemala regional meeting
agreed on several points:

¢ Donors should try to identify a civil
society organization that will be
dedicated virtualty full-time to designing
and implementing a strategy to support
the reforms and confront the opposition.
This is an essential step. In their
projects, donors need to include the time
and money to identify an appropriate
organization, or to support the creation
of an organization if none exists. This
entails ensuring necessary technical
assistance, funding, and adequate
staffing. Reform campaigns need
sophisticated, experienced advocates
who understand the issues and can
credibly deal with opposition. Trying to
carry out reform campaigns with people
who are employed full-ime elsewhcre
and who have limited time to devote to
the reforms is simply not adequate to
matntain momentum.

+ Donors need to allocate more time to the
process of building support for reforms
rather than expecting to achieve
concrete resnlts immediately (roughly
two vears for creating understanding
and building support}. Otherwise,
opposition results in delays, and
questions will arise i turn about the
political will in the country, potentially
undermining the whele process. This
leads to reliance on ad hoc strategies to
build support, rather than well thought-
out, effective ones. Even 1f the reforms
pass, they may lack the local support
and understanding to carry them throtgh
the implementation phase, which is
always difficult. uneven, costly, ahd
plagued by unanticipated consequences.

¢ Coalition-building is crucial to support
reforms and overcome oppaosition to
them, I particutar, 1Uis Tmportant to

V) 4

identify allies among politicians, It is
also critically important to identify
meimbers of the judiciary, at all levels,
who support the reforms and can be
allies in reform efforts.

b Working with judges at all levels of the
Judiciary

The Latin American experts emphasized that not
only the structure of the judiciary but also the
reform process need to be democratized.
Reforms need to involve the judiciary as a
whole, not just the top levels. To overcome
judicial resistance to reforms that may be scen
as a loss of judicial powers (e.g.. reducing the
hierarchical control over lower court judges, and
transferring the responsibility for criminal

investigations to prosecutors under criminal

procedures reforms), the best strategy may be to
work closely and implement reform initiatives in
collaboration with judges at all levels—
particularly those most receptive to change—so
that they do not see the reforms as something
imposed from outside. If there is a eivil society
organization spearheading the reform effort, it
should try to create an alliance with judges to
jointly call for institutional reform. In any case,
it should avoid simply attacking the judiciary, so
that judges do not feel personally attacked.
Judges should be shown how the reforms are
likely to improve their situation. Providing
exposure to the expericnee of judges in
countries that have aiready implemented
changes may be illuminating in this respect.

Daonors and the civil society groups they work
with can encourage the formation or
consolidation of pro-reform judges associations.
While traditional judges associations have not
tended to focus on promoting judicial
independence. new groupings are increasingly
taking on this issue. The Costa Rican
Assoctation of the Judiciary has already taken
on a leading role in promoting and defending
judicial independence. Its activitics have
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included bringing legal actions to defend judicial
independence: organizing, in collaboration with
international organizations, activities designed to
eritically evaluate judicial independence; and
carrving out research and publishing an
evaluation of the situation of judicial
independence in Central America.

c. Muss media

A media strategy is also a vital component of
any effort to build and sustain support for
reforms. If possible, a media outlet should
become sufficiently interested in the process that
it regards the reforms as a key issue, provides
lots of publicity, promotes debate, and calls for
transparency. The coalition in the Dominican
Republic was successful in establishing this kind
of relationship with the media.

However, in most countries included in this
study, the media are seen as having been largely
unhelpful to the cause of judieial independence,
in part because of a lack of understanding of the
role of judges. Often judges are blamed in the
media for failing te stop crime, particularly
when suspects are released for lack of evidence
or deficiencies in the investigation. Recent
criminal procedure reforms have emphasized
due process guarantees, the presumption of
innocence, and the notion that punishment is
reserved for proven criminal activity, not mere
suspicion, Atthough pretrial detention is no
longer to serve as advance punishment, the
media has not adjusted to the new situation.

Moreover, desacato laws, which impose
criminal penalties for publication of criticisms
of public figures including judges, have limited
the media’s ability and/or inclination to play a
watchdog role in many countries, For instance,
im Chile, a recently published work of
investigative journalism, E! Libro Negro de la
Justicia, which looked critically at the Supreme
Court and some of its members, was the subject
of a tegal action by one of the criticized justices.

As aresult, all of the copies of the book were
setzed, the book was banned, and the author,
charged with the crime of defamation, fled to the
United States where she received political
asyluin. Despite these restrictions, one of the
leading newspapers recently examined the
conduct of some members of the higher courts, a
focus that was instrumental in the unprecedented
decision to remove a Santiago appellate court

Jjudge for irregularities and corruption.'"”

As the desacato 1aws are gradually being
repealed, and investigative journalism begins to
take root, the media are beginning to scrutinize
the judiciary in some countries. Still. they could
and should play a much more active role in
promoting judicial independence and
accountability.

In addition to monitoring the courts more
closely, the media can and should play a more
active role in publicizing the benefits of an
independent and elfective judiciary. To confront
opposition to the reforms, the public not only
needs to be provided with better information
about the scope and advantages of the reforms,
but it must be shown results in specific and well
documented cases that illustrate the advantages
of the reforms, in contrast to earlier practices.
The best weapon to combat those who oppose
reforms is a policy of publicizing “positive
resulls” contrasted with the incflicient system
being transformed.

The media also can sensitize public opinion and
political players to the need to transform the
structure of the judiciary not only in order Lo
strengthen the independence of judges, but also
as a strategy to prevent corruptibn.

" Vareas and Duce. 29,

GuidanceforPromotingJudiciaIlndependenrcean'd},mpartiality C o 128




VLo

d Involvement of official oversight bodies

Many Latin American countries have created the
office of human rights ombudsman 1o oversee
official actions and guarantee citizens’ human
rights. In some countries, these officials have
made judicial independence a focus of their
work.

In FHonduras, for example. the Office of the
National Commissioner for Human Rights has
taken up the issue of judicial independence,
issuing a critical report in 2000, The government
subsequently formed a “commission of
notables.” including the ombudsman. which
developed and circulated a series of
recommendations.

e Scholarly scruting of the courts

Latin American experts repeatedly stressed the
need to create full-time positions for law

. professors and encourage independent research
about the judiciary in the university context or in
prestigious academic centers. Some urged that
donors consider funding projects to undertake
empirical and legal analyses of judicial
independence in individual countries, the
circumstances and processes that [imit it; and the
reform strategies that have helped or are likely
to help to strengthen it.
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TABLE 3: Responsibility for Nominating and Appeinting Supreme Court
and Lower Court Judges in 10 Latin American Countries

i

Nominations for

Supreme Court:
Justices

Proposcd by
cxecutive

President, with
agreement of Senate

Nominations for .

lower court .

7 judges -
Judicial Council:
Jurics to review
qualifications: public
competition

Responsible for
appointing lower -
" court judges

President, with
agreement of Senate

| Judicial Council
provides a list of

- candidales
Bolivia -

Congress ¢lects by
2/3 majority vote

Judicial Councit

273 vote of Supreme
Court for superior
district courts;
supertor district
courts for lower
court judgcs

Supreme Court
prepares listof 5
candidates

Chile

Minister of justice
designates; Senate
ratifies by 2/3
majority vote

Recrutiment through
Judicial Academy;
lists of 3 candidates
preparcd by the
immediate superior
tribunal in jucdicial
hierarchy

Ministry of Justice

|____Costa Rica

Legislature

ATYONC can propose;

Tudicial Council

Judicial Council

Supreme Court
Supreme Court

propnses 3-candidate
slateg

L Paraguny

D]{):]pli:]l:{[:iacn Judiciai Council
o fcreens ‘
. Judicial Council Legislature by 243 Judiciat Council Supreme Court
Kl Salvador (‘halfof]ist to come majority vote prepares lists of 3
: - from lawyers’ candidates
association election)
i Fostuiation Legislature selects ludicial Council Supreme Court
o commissicn prepares | 13
Gualemal: a list of 96
— candidates
Hondurac* Legislatore [ | Supreme Court
Panama President nominates Ratified by J Bmmediue superior
T v legistature ] in judicial lierarchy
Judickal Couneil Senute [ Judicial Council Supreme Court

proposes 3-candidaty
states

*A constitutional reform ratified in 2001 cstablishes that a nominating board comprised of seven sectors must present
Conyress with a list of 45 candidates for nine positions on the Supreme Court. The first selection process with this new

mechanism wilt rake in January 2002,
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F. Judicial Independence in the United
States: Current Issues and Relevant
Backgronnd Information
by Mira Gur-Arie

Russell Wheeler!”

L Introduction

Judicial independence has been a core pohtical
value in the United States since the founding of
the republic. Alexander Hamilton, in urging
ratification of the constitution of the United
States, took as obvious the need for “a steady,
upright, and impartial administration of the
laws” by a judiciary of “firmness and
independence.” Liberty, he said, “would have
everything to fear from [the judiciary’s] union
with” the legislature or the executive. (The
Federalist: no 78)

“Judicial independence”™ means different things
to different people. At the least it refers to the
ability of judges to decide disputes impartially
despite real. potential, or proffers of favor. It is
perhaps most important m enabling judges to
protect individual rights even in the face of
popular opposition.

A belief in judicial independence, however,
exists in the United States alongside an equally
strong belief in democratic accountability.
Government, James Madison wrote during the
ratification debate, must derive “all its power
directlv or indirectly from the great body of the
people.” {The Federalist: nos. 37, 39}
*Accountability™ with respect to judges also has
different meanings. Some believe that judges’
decisions should reflect popular preferences.

" The views expressed it this article are those of
the authors and should not be atiributed to the chcmi -
Judiciak Center or any other ageney of the federal judicial
system. John Cooke, Judges Paul Magnuson and Peter
Mussitte, Peter MeCabe, Fudge Fern Smith, and Sybvan -
Sobel provided helptul comments on an caglier draft,
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Others reject that proposition but still insist that
judges’ administration of the courts and use of
tax dollars must accommeodate public needs and
wishes. At its core, the idea that judges should
be democratically accountable means the public,
directly or representationally, has a legitimate
say in how the courts should perform.

The United States is a laboratory of efforts to
adjust judicial independence and accounlability
to one another, with its federal judiciary of
roughly 900 life tenured judges and 300 term
limited judges, and the 28,000 judges of the 50
states, the District of Columbia, and Puerto
Rico."* These 53 jurisdictions are all largely
free to structure their judiciaries as they wish.
The lesson from the U.S, experience is that there
is no single set of provisions guaranteed to
achieve an independent judiciary. Judicial
ind¢pendence takes various forms, shaped by
different legal prévisions, political traditions,
and cultural expectations that have evolved over
time and continue o inspire debate and self-
reflection.

The provisions in the United States to promote
Jjudicial independence on the one hand and to
promote demiocratic control of the judiciary on
the other may be arrayed on a continuum. This
paper describes the mechanisms emploved in the
United States to protect and balance
independence and accountability, 1t is critical to

12 To simplily somewhat. state court judges
generally have plenary jurisdiction over all matters except
those that Congress consigns solely 1o the federal courts.
Federal judges have jurisdiction over federal crimes, cases
te which the United States is a party, cases involving
federal laws, and cascs between citizens of diflerent states,
There is another catcgory of federal judges whom we do
not treat in this paper at all. due to space limitations. These
are the judges of courts established within the exceutive
branch agencics. such as the judicial svstem of the anned
forces. the LS. Tax Court. and numerous “administrative
law judges.”
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JUDICIAL INDEPENDENCE
Served by secure tenure and
salary and self-administration
of the judicial branch

BOTH

Served by prophylactic ethical
and conflict-of-interest rules

ACCOUNTABILITY
Served by methods of judicial
selection, discipline and
removal, and legisiative
oversight

keep in mind that these mechanisms operate in
an cnvironment imbued with an underlying
cultural presumption that public officials and
private interests are not to tamper with judicial
decision-making. This presumption, discussed in
this article’s final section, draws strength from a
basic popular respect for the rofe of a judge.
Selection of a competent, honest, and diverse
judiciary is essential, both for maintaining this
public confidence and for sustaining the
institutional legitimacy of the judictary.

J Measures to Protect Judicial
Independence -
. Secure tenure and compensation
The Declaration of Independence (1776)
indicted King George 11l because he made
colonial “judges dependent on his will alone, for
ihe tenore of their offices and the amount and
payment of their salartes.” Such a dependence.
Blackstone taught, meant that, instead of
deciding cases according to “fundamental
principles,” judges would likely
“pronounce....for law, which was most agreeable
10 the prince or his officers.” (Wheeler 1988: 3-
93 Thus Article I of the U.S. Constitution
(1787) vests the “judicial power of the United
States™ in federal judges. who “shall hold their
offices during 'good behaviour,” and “'shall. at
stated times, reccive for their services a
compensation, which shall not be diminished
during théir continuance in office.”
For federal judges. tenure during “good
behaviof™ is essentially life tenure; Supreme
.Court justices, court of appeals judges. and

district judges may serve as long as they
wish!" (although a generous retirement system
enables them to reduce their workload after 65
or 70 years of age'""). Life tenure for federal
judges has been regularly criticized but never
seriously placed in jeopardy. Criticism came
carly in the century from those who believed
federal judges too sympathetic to business
interests and comes today from some who
believe federal judges too sympathetic to
minority interests and criminal suspects.

There have not been similar attacks on Article
11Is ban on reducing federal judicial salaries.
Judges, however, have argued throughout history
that their salartes are insufficient (Posner 1996:
21-31). Although federal judicial salaries today
are no doubt in the top percentile of all salaries
in the United States,' in many parts of the

2t is not uncommon for federal judges o serve
well past their 70°s. Three of the nine U.S. Supreme Court
members are over 70 and one is over 80. Federal judges
serving for “good behavior™ may be removed from ollice
by the legislative impeachment process. but that has
veeurred only seven times in the nation’s histery.

M Judges over 63 whose age und veurs of service
total $0 may retire from office but retain the salary of the
office {inciuding any increases) as long as they perform a
speciticd amount of reduced service, and. if they elect
provide no judicial service, may retain the salary they were
carning at retirement. See 28 US.CO§371

1 Annual, pretax salary of a federal district judge
in 2000 is $141.300. Court of appeals judges cam some
$149.900 and Supreme Court justices $173.600. Magistrate
and bankruptey judges earn abeut ) pereent less than
district judges. The average annual pay in the United States
in 1999 was $31.908 (Bureau of Labor Statistics 2000).
Salaries [os stare court judges are somewhat fower than
federal judicial salaries, Nevertheless. the salaries of higher
ranking state court judzes place them well above the
national median income, For an analvsis of state court
Gudicial salarics. sve Survey of Judicial Salaries (Netional
Center lor State Courts 1999 Vol 23, No.2 o
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country beginning lawyers, at least in
commercial practice, sometimes earn more than
federal judges. Judges do not contend that
Congress refluses to raise their salaries in
retaliation for their decisions. Theyv note, though,
that refusal to allow judicial salaries to keep
pace with inflation may contain the seeds of
threats to independent decision-making
{(Williamns v. U.S. 1999).

Although secure tenure and compensation are
often described as the hallmarks of an
independent judiciary in the United States, life
tenure and irreducible salaries are formally
bestowed on only about three percent of U.S.
iudges: the roughly 900 U5, Supreme Court
Justices, court of appeals, and district cour:
judges; and the judges of the state ot Rhode
Island. (Judges in two other states are tenured
until age 70.) (Rottman 1995: tables 4 and 6).
The over 800 federal bankruptey judges and
magistrate judges, both exercising judicial
power on delegation of life-tenured federal

© judges, serve for 14- and 8-vear terms
respectively (28 U.S.C. §§132(a) 1) & 63 1(a)).
Life tenure for state judges, while provided in
the 18" century, quickly gave way to limited
terms in an effort to promote judicial
responsiveness to popular preferences. Today
almost all state judges serve for terms. which
range from 4 to 15 years,'"® and most must stand
for some kind of popular clection to retain their
posts. :

As we discuss later, these limitations on state
Judges’ tenure have allowed voters 1o remove
judges for unpopular decisions, but the
limitations have generaltly not posed pervasive
institutional threats to state judges™ independent
deciston-making. Simitarly. although almost all

" Data computed from Rotuman. 1993, tables 4

and 8. The modal term for state appellate judges is 8 years |

and the average is 7.8 vears. For judges of the major trial
courts. the mode is 6 and the average 7 vears.

by~

state judicial salaries are lower than those of
corresponding federal judges—in some cases
considerably so, we are unaware of the degree to
which, if any, state or municipa! legislatures
have attempted to reduce the salaries of judges
in retribution for decisions.!”?

The broader point ts that, despite these
differences in the federal and state systems, most
judges in the United States are accorded
significant professional respect and receive
salaries higher than other public officials in their
respective jurisdictions. Salary and professional
status alone do not guarantee judicial
independence, but, by enhancing the prestige of
the judges, they make it easier for them to
behave independently.

b. Self-adminisiration of the judicial
branch '

It did not occur to those who established the
federal and state governments in the late 18th
century that separate and. independent exercise
of the judicial power needed anyvthing more than
separate and independent judges. The federal
courts, from their creation in 1789 until 1939,
were the administrative responsibility of, in turn,
the Departments of State, Treasury, Interior, and
Justice. State courts were the administrative
responsibility of state executive agencies.
Exccutive branch agencies, federal and state,
developed annual fegistative requests for [unds
to operate the courts and administered the funds
granted, which, until the early 20th century,
consisted of little more than paying judges and
staft (when they were not paid directly by fees)

and providing courtrooms and furniture.

- As the size and complexity of the judicial

operation increased, however, judges and others

" One seholer’s review of empirical rescarch on
judicial independence suggests that the topic, at the least,
has been Tittle studied (1iensler 1999: 718).
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argued that secure salary and tenure were no
longer sufficient to enable the federal judiciary
to defend itself from the other branches, and that
state judiciaries, whose judges stood for re-
clection, were in even greater jeopardy. Federal
judges complained both that the Justice
Department was an indifferent administrator and
that its control over judicial administration
threatened the fact and appearance of judicial
independence.

In 1939, Congress responded io these concerns
by creating the Administrative Office of the U.S.
Courts to assume from the Department of Justice
responsibility for federal court budget and
personnel administration and compiling
statistical data on the business of the courts.
More important, Congress directed that the
Adntinistrative Office be supervised by a
coungil of federal appellate judges. [This
organization. now the ludicial Conference of the
United States. comprises 26 appellate and trial
iudges, with the chief justice us presiding officer

-(28 15.8.C. 331)L." State governments followed

suil, starting in the 1940s, creating state court
administrative oftices, and generally providing
for their supervision by the state supreme courts.
‘Today. the importance of a separate judicial
branch administrative entity to judicial
independence 1s part of the conventional wisdom
in the United Siates. Three areas illustrate why:

Court administration and jurisdiction Before
judicial branches had budget-preparation and
administration responsibilities and
administrative offices to execute them, executive

) " The members are the chief judges of the 13
Jederal courts of appeals. a district judge from cach of the
L2 regiomal circuits. and the ¢hief judae of the Court of
tnternational Trade: The conference makes poliey for the
administration of the tederal courts. operating through a
network of committées that examine such subjects as
automation, erimigal séntencing. and judicial salaries and

s

‘\\a
branch agencies assessed the couris” financial
needs, submitted those needs to the legislature
for decision, negotiated with the Jegislature, and
administered the funds provided. Although they
usually did so in consultation with judicial
officials, there remained the potential to deny the
courts generally, and specific judges in
particular, financial support in retaliation for
decisions contrary lo the pleasure of the
executive branch, a major litigator in the courts.
Although instances of such executive branch
retaliation were rare (Fish, 1973: 122-23; Baar
1975: ch, 2), there was “an anomalous siluation
to have the legal representative of the chief
litigant in the federal courts in charge of
disbursements of much importance to the judges

before whom he had his subordinates constantly
appear” (Shafroth 1939: 738).

Under the current regime, judicial branches
develop their own estimates of need and present
them either directly to the legislature or to the
exccutive for the ministerial task of
incorporation, without change, into a
government-wide budget document. The judicial
branch also defends the request before the
legistature and administers the funds granted.

The current procedures for judicial budgeting,
however, hardly free courts from oversight and
even some control by the other branches. The
executive branch, for example, can influence

judiciat funding levels by iis recommendations -

to Congress on tiscal policy. And. of course,
Congress still determines the level of judicial
branch funding. Legislators can use their
funding power to show their approval or
disapproval of how judges administer the courts
and, although it probably happens rarely, ta
show their approval or disapproval of judicial
decisions. Congress has other means to control
the effects of judicial decision-making and.
perhaps by the threat of such action, influence
future decisions, Congress. for example, can
timit the jurisdiction of the federal courts. as it
did in 1995 to make it more difficult for
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prisoners to obtain judicial orders directing
changes in the administration of prisons or
orders divecting review of their convictions.""”

Discipline. At the outset, federal and state
governments had only one formal means of
disciplining judges—Ilegislative impeachment
and removal. As the impracticality of that
recourse became apparent, especiatly for
resolving minor problems, and the threat grew
that legislative or executive bodies would obtain
broad authority to remove or otherwise
discipline judges, judicial branches acquired,
usually by statute, internal disciplinary
mechanisms to deal with judiciat unfitness.
These means, along with impeachment, are
discussed below. These disciplinary provisions
reside within the judicial branch, providing for
Judicial control of discipline and protecting
against legislative control over judges.

Education. Although most U.S. judges bring
extensive legal experience to the bench, they do
not receive formal judicial education before
appointment; they learn on the job. When the
Jjudging was less complicated, judicial education
could operate informally. Formal programs of
Jjudicial education within the judicial branch
were created in the mid-20th century as judges
faced more difficult case management problems
and cases presenting complicated statutory
schemes and complex scientific and economic.
evidence. Congress created the Federal Judicial
Center in 1967 to provide orientation and
continuing education for federal judges and the
employees of the courts. Most state judiciaries
also provide educational opportunities for
judges and staft,

There has been controversy over whether some
alternative, private judicial education programs,

" These statutes are codilied at 28 11.5.C. §1915
and 2234, i

o

offered by organizations that appear to have
policy preferences in respect to commonly
litigated malters, are a threat 1o independent
Jjudicial decision-making. Supporters of such
programs defend them against charges of bias
and note furthermore that judges are in the
business of hearing and weighing many different
points of view. Critics argue that judges’
practiced ability 1o receive information with
skepticism may not help them recognize skewed
information in highly complex and esoteric
fields, and contend that, regardless, the
appearance of private judicial education
compromises public faith in judicial
independence.

3. Measures to Prevent Conflicts
of Interest and Promote Public

Confidence

There is an array of prophylactic statutes and

- rules designed to promote judicial independence

by protecting judges from potentially
compromising situations and to promote
accountability by requiring judges to disclose
personal information that may lead to conflicts
of interest. For example, a 1989 law limits the
gifis that judges and other high governiment
officials may accept and imposes caps on
outside earnings (tvpically from teaching and
book royalties) to 15 percent of their
government salary (3 U.S.C. §§501-503).
Federal judges and other public officials may
accept no honoraria for giving a speech or
writing an article—endeavors likely to involve a
minimal expenditure of time. Paying judges in
such situations could trigger suspicions of
ulterior metives. Another law requires judges
and other high government officers to file
annual reports of their (and some family
members™} financial holdings, mandating that
the reports be available for public inspection. In
the case of udges. the reports’ public
availability helps impiement another law (28
U.S.C. §455), which directs federal judees to
disqualify themselves from cases in which they

Guidance for Promoting Judicial Ihdependenc'e and Impahiality 137




have personal knowledge or a financial interest
{(defined as “ownership of a legal or equitable
interest, however small,” 28 1U1.S.C. §§ 435(a)4)
& (d)(4) (i.e.. one share of stock)).

In addition to these federal statutory provisions,
and simtlar provisions in the states, federal and
state judictaries have adopted judicial codes of
conduct. The federal code has seven canons and
detailed sub-provisions advising judges about
the propriety of serving on boards and
committees, holding membership in private
organizations that may practice invidious
discrimination, public speaking, associating with
political parties, and the like. A committee of the
Judicial Conference issues advisory opinicns to
judges who seek guidance on how the code
applies to specific situations. Although
compliance with the code is not mandated by
law, almost all federal judges seek to conform
their behavior 1o i1, and violation of its
provisions may subject judges to discipline by
the circuit councils,

4. Measures to Promote Public
Accountability

Provisions governing the judicial oflice that are
most clearly intended to promote democratic
accountability-—concededly at some cost to
judicial independence——are the methods by
which judges obtain and retain office, and
procedures for judicial discipline and removal,
Legislative oversight also requires judges 1o
justity some aspects ot their behavior and
caseload reporting requirements illuminate some
aspects of judicial behavior,

Judicial selection. Some European and Latin
American countries vest responsibility for
judicial selection in councils of judges,
executives and legistative officials, academics.
and others, The goal 1s to limit the influence on
the judiciary ot the other branches of
sovernment. Judicial selection in the United
States is making increasing use of conumissions

4

o

that have some superficial similarity to councils
in other countries. In the United States, these
groups are largely advisory and have specific
rather than plenary jurisdiction for
administration of the judicial system and its
personnel. They play basically an advisory role,
retaining substantial opportunity for
participation by the people or their
reprasentatives.

Presidential appointment of federal judges. The
constitution provides that the president “shall
nominate, and by and with the advice and
consent of the Senate, shall appoint
ambassadors, other public ministers and consuls,
Judges of the Supreme Court, and all other
officers of the United States [including today
federal appellate and district judges], whose
appointments are not herein otherwise provided
for, and which shall be established by law™ (Art.
1. sec. 2).** Congress has enacted no statutes to
regulate the appointment of life-tenured judges
and has adopted no age, professional, or raining
prerequisites. The country relies on the selection
process to screen potential federal judges for
quality and integrity.

Although federal fudges are generally regarded
as among the most independent in the world,
political parties play a significant role in the
process by which they are selected. In filling a
vacant judgeship, the president receives
suggestions {rom leaders of his party (mainly
U.S. senators} in the region of the vacancy (and
nationally for Supreme Court justices). Around

1 Federal supreme court justices. court of
appeals judges, and district judges afl have the tenure and
salary protections of Article 111 They comprise roughly 00
of the 1.700 or so federal judges (including retired judges
who still perform some judicial work). Bankruptey and
mingistrate judges are selected. respectively, by the courls of
appuals ol thedr cireuits and by the district judges olheir
districts. in what is relerred 10 as a “merit selection”
precess because of formal requirements for review of
yualificihons,
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90 percent of any president’s judicial nominees
are at least nominal members of his political
party; in the most recent four presidential
administrations, the percentage of judges who
were active party members ranged between 73
percent (Carter) and 56 percent (Clinton)
(Goldman and Slotnik 1999; 280). Government
investigators, however, also scrutinize potential
nominees’ personal backgrounds. And since the
1950s, a special committee of the American Bar
Association has undertaken detailed evaluations
of each potential nominee’s professional
competence; potential nominecs rarely survive a
“not qualified” ranking. The Committee on the
Judiciary of the U.S. Senate conducts its own
investigation of each presidential nominee. After
confirmation, federal judges almost universally
honor the provisions of Canon 7 of the Code of
Conduct for U.S. Judges that tell judges not to
hold office in political organizations, endorse
candidates, solicit funds, or attend political
gatherings of any type.

Some commentators say that, because each
president draws appointees almost exclusively
from members of his political party, the judges
so appeinted are in effect party functionaries on
the bench. This is a frequent charge of foreign
observers, including those {rom countries with
formal arrangements similar to those in the
United States but where judres are traditionally
heavily dependent on their executive appointers.
There is, to be sure, a clear although relatively
slight correlation between U.S. federal judges’
prior political party membership and decisional
tendencies. Carp and Rowtland’s analysis of their
data set of over 57,000 published opinions of
district judges appointed by Presidents
Woodrow Wilson through William Clinton,
confirms. not surprisingly, that decisions of
judges who had been Democrats were more
“liberal” than the decisions of judges who had

[ 6

been Republicans, although the difterences were
slight.™

What do the differences suggest about judicial
independence? There is little evidence that these
contrasting decisional tendencies reflect judges’
conscious efforts to discard controlling legal
provisions in favor of the wishes of their
appointing presidents or former political parties.
Rather, Judges, when confronting the relatively
small number of cases in which the precedents
and evidence are not dispositive, fall back on
other facters to make decisions. It is not
surprising that their decisions are mfluenced by
the same outlooks on life and the law that
influenced their party preferences before they
became judges. In fact, some argue that this
influence, given that 1t is relatively slight, serves
a healthy function in a democracy, As Chief
Justice William Rehnquist has said (1996: 16),
because “[b]oth the president and the Senate
have felt free to take into consideration-the
likely judicial philosephy of any nomince to the

_federal courts...there is indirect popular input

into the selection of federal judges.”** (The
chief justice was contrasting this type of input
with efforts to influence judges’ decisions
through threat of impeachment.)

No doubt some of the over 3,000 persons who
have served as tederal judges since 1789 have
decided specific cases with an eye to pleasing
the presidents who appeinted them. However,
references to this fact inevitably call forth a long
list of examples of judges who confounded their

12 For example. whather decisions—not only
those disposing of non-jury cases. but also on motions for
admission of evidence and various procedural rules—
tavored the detendant in criminal cases. the regutator in
government economic regulation cases. and so lorth.
Overall. Democratic judges made “liberal™ decisions 48
pereent of the time. versus 39 pereent of the lime lor
Republican judges (Carp and Stidham 1998).

12 This benign view ol the influence of partisan
afliliation an exceulive appointments may not necessarily
hold in other countrics.
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appointers. President Theodore Reosevelt, for
one, complained of Justice Oliver Wendell
Holmes that “the nominal pelitics of the man has
nothing to do with his actions on the
bench....Holmes should have been an idcal man
on the bench. As a matter of lact, he has been a
bitter disappointment™ (White 1993: 307).
Presidents Richard Nixon and Clinton were no
doubt disappointed that unanimotis Supreme
Courts. including their appointees, decided
respectively that executive privilege did not
protect the “Watergate tapes™(U.S. v. Nixon,
1974), and that presidents could be sued in civil
court while in office (Clinton v. Jones, 1997).

A final claim that the federal appointive system
may comprontise independent decision-making
of life-tenured federal judges involves, not
loyalty to those who appointed them, but rather
cfforts to please those who could appoint them
1o a more prestigious court. In the 18" century,
judicial promotions were very rare (Klerman,
1999: 456). By contrast, 36 percent of the 253
judges on the U.S. Courts of Appeals in 2000
first served as U.S. district judges'” and seven
of the nine current members of the Supreme -
Court in that vear served previously on the U.S.
Court of Appeals. Judges considered for
appointment to a higher court are subject to the
same selection and review process described
above. It is plausible that the prospect of such
appointment could lead some judges to decide
cases to curry favor with these responsible for
the appointments,'™ a tendency observed in two

' As of July 1, 2000. Numbers include both
active judges and those in “sentor status.” a form of semi-
retirement. For active judges only. the figures are 32 and
138 (32 pereent). The souree of the data is the Federul
Fadicial Center’s Federal Judicial History Olfice’s databasce,

1 One tederal judge acknowledged w a public
formm his view that younger district judges “aspire to lhe
court of appeals, and they know their vetes are being
waiched™ as do court of appeals aspirants for the Supreme
Court (American Tudicature Society 1996: 81

\y?

quantitative studies of district judges’ decisions
in cases challenging the constitutionality of the
1J.S. Sentencing Commission (Sisk, Heise, and
Morris 1998 £423-27, 1487-93). On the other
hand, there are many more district judges than
vacancies on the courts of appeals, and many
maore court of appeal judges than Supreme Court
vacancies, feading one student of the subject to
conclude that “the typical judge’s chance of
praomotion is so low that it is unlikely that desire
for promotion affects the decisions of more than
a handful of judges” (Klerman 1999: 456).

Elections of judges. Over the 19" century, most
states replaced gubernaterial appointment of
state judges with either partisan or non-partisan
elections. Twentieth century court reformers in’
turn sought to replace election systems with
gubernatorial appointment from lists of
nominees developed by commissions of judges,.
lawyers, and lay persons (labeled “merit
selection systems™). Judges so selected stand tor
periodic “retention elections™ in which the
voters are asked, not to chose between two
candidates. but simply to vote “yes” or “no” on
whether to retain the judge in office. The result
of these various efforts is a patchwork of
selection systems among the states and even
within the same states, as shown in Table 4
(drawn from Rottman (1995: Part 1)). The table
is an .pproximation, not a precise list.

Most 1S, Judges and court reform organizations
regard elections as a poor method for selecting
Judges. They believe judges can be influenced
by the fear of electoral retaliation against
deeisions that contorm to the law but not
poeputar preferences. They also fear that judges
may compromise their independence by
incurring obligations-to these who provide
financial support to their election campaigns.
Judicial clections present a complicated
fandscape. in part because of many variations in
wvpes of elections. Asslate supreme court justice
who must mounit a vigorous media campaign

~against a well-financed opponent is in a different
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TABLE 4: Number of States with a Particular Judicial Selection Methods* in the 50
States, the District of Columbia, and Puerto Rico

Partisan election®* 9 8 14
Partisan election, then refention election** 1 4 0
Non-partisan clection®**. 13 17 12
Nomination by governor (without comm1ssmn) 2 2 2 ]
Nomination by governor. from commission list, (nsuﬁlly 15 10 3

with retention election) . : )
Selection by the leglslature - - 4 3 )
Selection by other judges (e.g., a higher r.ourt} 0 0 2

Other (typically variations of methods) 8 8 15

Data reflect the presence of more than onc court in some calegories in some states.

* Most states impose lormal age nnd cducation qualifications on theit judges (Rottman, 1995, 1ables 5 and 7).

** Judges in states that use clection methods oflen gain otfice initially by gubematorial appointment 1o a vacant judgeship. In some siates, it
is traditional for judges who are sympathetic to the governor and contemplating retirement at the end of their terms to retire carly 1o allaw the
governor to appoint o teplacement who will then have the advantages of incumbency in the next election.

*** In many states. there are two or three or more limited jurisdiction courts. Data here are tor the most important of the courts.

7

position than a state trial judge facing a low
visibility retention election.

The rhetoric about judicial elections is heated
and not always informed by empirical evidence.
What impact do elections have on judicial
decision-making? There is no shortage of
examples of judges who have been the object of
caimpaigns o defeat their re-election or retention
because of unpopular decisions. Three well-
known cases involve the defeats of Chief Justice
Rose Bird of California and Justice Penny White
of Tennessee (both for decisions limiting death
sentences). and Justice David Lanphier of
Nebraska (for decisions involving laws [imiting
legislators’ terms in office, citizen ballot
initiatives, and the state’s second degree murder
statute) {American Judicature Society, 1999 49.
52). It is reasonable to assume that these and
similar experiences'® have made some other

=5 Additional examples are available et ~<htip:/
www.ajs.org/cji/fire.himl>, the website ot the American
Judicature Societys Center for Jidicial Independence.

judges more cauticus about making decisions
that are legally meritorious but unpopular. There
is also sofme more systematic evidence of the
influence of elections en judicial behavior.
Pinello, for example, found differences in
decisional patterns on six supreme courts in the
eastern United States bascd on whether the
Jjudges were clected or appointed. Judges who
did not have to stand for re-election or
reappointment, at least within a partisan
tradition, were, for example, more likely to
sustain criminal defendants’ rights (Pinello,
1995: 130-131). Such findings suggest, but do
not confinn, that elections inject non-legal
factors into judicial decision-making. A study of
the retention election systems in 10 states (Aspin
and Hall 1994: 306) found that, althcugha
majority of the 645 trial judges surveyed
preferred retention elections to standard multi-
candidate elections, they also believed that
retention elections influence judicial behavior.
The speeific effeets they reported varied
considerably, but the largest single response.
offered by a quarter of the respondents, was that -

Guidance for Promoting Judicial Independence and Impartiality . - o - 1




retention elections made judges more sensitive
to public opinion than they would otherwise be.

On the other hand, most retention clections are
uncontested {Burbank. 1999: 332). Although
Aspin and [all found sensitivity to public
opinion a prominent result of retention elections,
very few judges in the 10 states they surveyed
acknowledged that such clections affected
specific decisions. (Of the 60 percent of
respondents who reported any effect of elections
on behavior, 3 percent said they sentenced more
conservatively because of them (312-13)).

A related subject is judicial campaign financing.
Can the public be confident that a judge is
deciding cases independently when lawyers or
the parties they represent provided funds to help
the judge obtain or retain office? The extensive
literature on this subject {Eisenstein 2000) does
not establish links between judicial decisions
and campaign contributions, but it does
document the somcetimes substantial sums
contribuled, especially (o state supreme court
candidates, and the sources of the contributions.
In 1997, for example, four candidates for a
singie open seat on the Pennsylvania supreme
court eollected an average of 5722, 720 in
campaign contributions (Eisenstein 2000: 12),
primarily from lawyers. A study of Texas
supreme court elections concluded that the
amount of money received by candidates for the
court 15 the best predicter of the victorious
candidates (Cheek and Champagne 2000: 23).
{Two public interest groups filed a lawsuit in
federal district court in Texas in 2000, claiming
that the state’s judicial election system permits
judaes to accept contributions from litigants
appearing before them. in violation of the
constitutional right to a fair trtal [The Fort Borth
Sear=Telegram, 4 Apnil 2000)].'#

1 Aceording W recent survey commissioned by
the Texas Supreme Court. 83 pereent of Texans belicve
that campaign contributions have a significant effect on
juhieint decisions” e Housica Chronicle, 9 April 2060

V1

Again, however, the picture is complex.
Uncontested retention elections constitute a
major proportion of judicial election activity.
Aspin and Hall report that judges who
experienced retention elections have self-
financed, low-cost campaigns and only 18 of the
645 surveyed reported accepting outside funds
{306). T'his proportion, however. would no doubt
be higher for judges in traditional elections,
facing opponents. In fact, an examination of
partisan judicial elections in Tllinois in the 1980s

- found that most of the judges who did not have

opposition nevertheless received campaign
funds in averages varying between $17,000 and
£35.000 per clection (Nicholson and Nicholson,
1994: 297).

Findings such as those summarized here suggest
that judicial elections and their financing aftect
to some degree the appearance and reality of
judicial independence. Although most judicial
elections proceed without costly and
controversial election campaigns, chief justices
of 15 state supreme courts were sufficiently
worricd about the increase in the number of
highly-contentious and high-cost judicial
elections to call a “summit meeting” to try to do
something about the trend. (National Center for
State Courts, 2000). Furthcrmore, it is not clear
how much popular accountability judicial
elections provide. o an echo of the broader
debate in the United States over electoral
campaign financing, those who exercise their
right to centribute to judicial campaigns come
primarily from a narrow slice of the public:
lawyers and Taw firms,

Judicial discipline and removal. Although the
federal constitution provides federal judges
tenure during “good behaviour.” it alse
authorizes removal of life-tenured judges and
other officials by impeachment (1.e.. indictment)
by the lower house of the legislature and triak in
the upper house. Almost all state constitutions
have simtlar provisions. The erounds for
impeachment on the federal level are vague:
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“treason, bribery, or other high crimes and
misdemeanors” (Art. I, sec. 4). The failure of an
1804 etfort to impeach a controversial Supreme
Court justice for his judicial actions established
for most observers that the federal impeachment
provision is only to be used to punish judicial
malfeasance (Rehnquist 1992: 114).
Furthermore, impeachment and conviction are
laborious and time-consuming. For both these
reasons, in the history of the republic, the House
of Representatives has impeached only 1
federal judges (the Senate convicted seven of
them). Despite periodic calls for increased use
of impeachment {0 remove judges who some
perceive have exceeded their authority,' there
does not appear to be any serious possibility on
the horizon of making impeachment a form of
discipline for judicial decisions.

On the state level, impeachment 1s similarly
rarely used. There are, however, among the
states additional means of removing judges from
office, such as recall elections. Ten states and
the U.S. Virgin Islands have recall provisions for
state officials, inchiding judges {The Book of
States 2000~-01: Table 5.23). Because
impeachment is an inappropriate remedy for the
vast majority of allegations of judicial
transgressions, all states have established, within
ithe judicial branch, commissions for judicial
discipline and rermoval, In some states, these
commissions only investigate and refer charges
to other bodies: in other states they investigate
and may take action. All state bodies include
mixes of judges, lawyers, and laypersons.

7 In 1997, lor example. the House Judiciary
Subcommittee on Courts and Entellectual Property held
hearings on whether “judicial activism™ is an impeachable
offense. during which House Majority Whip Thomas Delay
tald the subcommittee that impeachmcens should not be
used for “partisan purposes. but when judges exercise
power not delegated to them by the constitution. | think
impeachment is a proper tool™ (LLS. House of
Representatives 1997:]16).
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In the federal system, regional councils of
judges handle ¢laims of judicial misconduct or
disability. Anyonc may present a complaint to
the chief judge of one of the regional federal
appellate courts alleging that a federal judge in

- that region “has engaged in conduet prejudicial

to the effective and expeditious administration of
the business of the courts or....is unable lo
discharge all the duties of the office by reason of
mental or physical disability” [28 U.S.C,
332(cy D] In 1999, about 800 complaints were
filed, and almost all of them were dismissed,
n:mny because they were, contrary (o the statufe,
“directly related to the merits of a decision or a
procedural ruling.'* Occasionally councils
exercise their authority to discipline judges, as
through private or public reprimand or the
removat of cases, and the courts have generally
upheld these efforts and the underlying statutory
provisiens against constitutional challenge
{McBryde v. Review Committee, 1999). The
situation is similar in the state courts, where
judicial conduct commissions generally dismiss
more than 90 percent of the complaints filed
with them each year (AlS Judicial Conduct
Reporter 1999: 1), Some judges have expressed
concern that enabling other judges to determine
whether a judge is, for example, derelict in
carrying out the duties of the office or abusive to
litigants has the potential to chili independent
judicial decision-making (e.z.. Battisti. 1975} A
thorough review of a random sample ot (non-
dismissed) complaints that federal chief judges
handled between 1980 and 1991, however,
revealed no matter that the researchers viewed
as interfering with or seriously threatening

¥ 0Of the 826 complaints acted wpon during the
vear ending September 30, 1999, chicf judges dismissed
406 complaints. 300 of them beeiuse they were <ireetiy
related to o decision or procedural ruling. Chief judges
lorwarded the other 420 complaints to councils of judges
lor review. which dismissed 416 ol them. (Grounds lor
council dismissal not available.) {Source. Report of the
Director of the Administrative Qffice. 1999: 80-81).
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Judicial independence (Burr and Willging 1993:
177-30).

Accountabiiity through legislative oversight. As
discussed earlier, 1J.S. judicial branches have
primary responsibility for their own
administration, but the legislature retains the
authority t¢ deteimine how much public funds to
speind each vear on the courts and to direct,
within bread categories at least, how to spend it
Legislatures furtherimore often have the
constitutional authority to change court
organization and jurisdiction. The legislature’s
power of the puise and, in the federal and some
state systems, the authority to structure the
courts creates a legistative oversight role that
promotes & form of public acdountability. For
example, for the last four years. at congressional
request, the federal judicial branch has
submitted a report to Congress on Opfimal
Utilization of Judicial Resouwrces
(Administrative QOffice of the U.S, Courts 2000).

Accouniability through statistical reporting,
Reporiing sysiems that provide descriptive
statistics on judicial activity can also promote
accountability, They can indicate, for example,
oW many cases were preseitted 1o the courts for
decision and how many the courts disposed, and
by what meathosds. These data can be comparcd
(O pre-csiabiisiod stundards (.2, DL ure )
six months shouid eiapse between filing of a

major oivid caze and s dlspesition) o amung
courts. The federal judicial systcin has onc of
the world’s most elaborate reporting systems
{Administrative Office of the U.S. Courts), and
many state court systems are also highly
developed,

The-object of mosi reporting systems is (o
describe case processing activity, They usuaily
report activity in the aggregate (e.2., by an entire
trial court) rather than by individual judge. The
fact of reporting such data may exert some
“-pressure on judges to change their behavior to
“conform to that of their peers. Some reporting

VA

requiremenis have behavioral change as a
specific objective. For example, in 1990,
Congress directed the Administrative Office of
the U.S. Courts to disclose, semiannually, for
each federal judge by name. the number of

motions pending for six months, the number of

non-jury trials with no decision for over six
months, and the number of cases pending for
over three years (along with the names of the
cases involved) (28 U.S.C. §476). The object
was to encourage judges to dispose of cases with
sufficient promptness to avoid the
cmbarrassment of a public report, The
legislation, and similar state legishation,
probabiy has that eficet to some degree,
although such requirements are amenable to
manipulation. For example, some courts had
adopted a practice of accepling notice from an
attorney that she would file a motion but then
giving the filing party 30 days to collect all
papers, briefs, and other documents necessary
for'a “tully submitted™ motion, even if some
documents were not necessary for a decision on
the merits. The courts then used the “fully
submitted™ date instead of the initial motion
filing date as the start date for the six month
pending period, thus creating an extra 30 days to
decide the motion {The judicial conference
disallowed this practice and has disallowed
similar practices.)

5. Cultural Expectations

An important factor shapes judicial
independence in the United States, in addition to
or perhaps despite the many legal provisions
summarized above. That factor is the cultural
expectation that judges ought to behave
independently. To be a judge in the United States
is to decide cases according to the law and the
facts despite the pressure of political sponsors
and even popular opinion. “Jludicial
independence,” said Supreme Court Justice
Stephen Brever (1998: 3). “1s n part a state of
mind, a matter of expectation, habil. and belief
among nol just judges, lawyvers, and legislators.
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but millions of people.” This expectation is
strongest with respect to direct intervention in
cases. A 1996 survey revealed that 84 percent of
1.5, citizens regard it as “net reasonable™ for
political actors to attempt to influence a judge’s
decision in a case (Lou Harris & Assoc., 1996).
Certainly, the press stands ready to dig out and
report such tampering. As one U.S, judge put it
during a hemispheric judicial conference, the
“media would have a field day™ if it [earned that
a political party or government offictal had tried
io influence a judge’s decision behind the scenes
{Torruelta and Mihm, 1996: 975}, Courts in the
United States are not perceived as simply
instruments of the state. Rather. courts are to be
impartial, regardless of the parties and the
issues, and must enforce the rights of individuals
against the government, even when it may be
unpopular to do so.

While most people think individual
interventions to influence judicial decisions arc
improper, there is probably less popular support
for judges’ deciding cases conirary to widely
held public preferences. As noted, voters have
removed from office some state judges who
have done so, and a federal judge was recently
subjecied 1o demands that he be impeached in
retaliation for his controversiat decision in a
drug case. Despite such examples, the U.S.
public has regularly shown a high level of
tolerance for independent decision-making,
Recurring calls for term limits for federal judges
have never gotten very far. and for the last
several decades states have been incrementally
changing their judicial selection systems away
from partisan elections and toward nominating
commissions and retention elections.

To the degree people have attitudes toward the
courts, public trust ip the judiciary is generally
high, According to o Gallup poll conducted at
the end of 1998, Americans express more
confidence in the judicial branch (78 percent
giving it a high rating) than the executive and
legisiative branches of government (The Gallup
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Organization, January 8, 1999}. Maintaining that
confidence, furthermore, presents a challenge
for those who select judges at every level. This
challenge involves ensuring that the bench is not
only competent and honest but also that it
reflects the demographic make up of the society
it serves. These efforts are important not so that
loyalty to demographic intcrests replaces
independent decision-making. They are
important rather so that all members of society
will have confidence that the judicial decisions
affecting them were made by a judiciary
accountable to and representative of the diverse
interests of society.
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IV. MAJOR THEMES

A, Judicial Independence and Judicial
Accountability: The Shifting Balance
in Reform Goals
by Linm Hammergren

i Introduction

For decades, increased independence has been
perceived as central to strengthening judicial
performance. More recently, it has been joined
by another element, the demand for greater
juaicial accountability, with some critics arguing
that absent this sccond factor, the drive for
independence may go too far, producing a
variety of new problems. This comes as a nasty
swrprise for some judiciaries. Finally having
escaped from the control of executives,
legislatures, political parties, and
nengovernmental elites, they now {ind
themselves subject to demands for new kinds of
responsiveness. What precisely this implies is
not ahways clear. but the development is often
scen by judges as threatening their recent gains,

The case studies included in this manuval offer
various examples of the origins of these new
demands—concerns, especially in parts of
Europe, about the political identification and
aetivities o thelr indeset™ commplaints ahout the
unprecedented ability of the ltalian magistrates
to chape their own institutions and to determine
which crimes and criminals will be investigated;
discussions, largelv in the developed world, but
increasing in the developing regions, about the
role of courts in invalidating new laws and
policies: criticisms of the judiciary’s isolation
from social realities. They also suggest (see
article on the United States) that accountability
is not entirely novel: the adoption of judicial

“nierestingly. the background articlas
suggested greater social acceplance ol jndges” political
activism in Europe and in Alvica than in Latin America.

halcd

elections in the United States in the 19" century
arose in part out of a concern that judges, who
clearly sprung from elite backgrounds, were too’
likely to represent their class interests, even in
the absence of more direct pressures to do so.

At present, ideas about the specific problems
accountability is intended to address, the form it
should take, and to whom it is directed are far
less developed than the notions abeut
independence. This arguably increases their
sensitivity to the contextual setting making
tikely a still greater variation in national
responses. As with'independence, there is a
tendency to assume agreement on the meaning
of the term so that it is rarcly explicitly defined.
As discussed below, accountability should not
be understood as the diametric opposite of
independence; the mteraction of ilie two
concepts is more complex. However, a
worldwide Icnﬂency to augment judicial
independence has raised new issues and in turn
generated an interest in accountability asa
means of addressing them. Current discussions
tend to stress one or more of the following
themes:

* A concern that the judiciary as a
corporate body may have excessive
control over its own composition,
creating a self-perpetuating and self-
pratecting caste

= Aceoneenn hat the remaoval of traditional
external controls may allow the judiciary
an unparalleled and possibly abusive
freedom in managing its own resources.

+ A concern that judges’ ability to
interpret laws as they apply them may
sive them excessive power in reshaping
the legal framework according to values
and views shared neither by the public
nor by the other branches of government

* A concern that institutional mechanisms
for defining standards for, controlling
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and correcting judicial behuvier are
inadequate

Where these problems have emerged, they might
be remedied by again restricting institutional
independence and partially re-impesing more
traditional controls, if in improved forms.
Accountability represenis a different type of
solution—a demand that a more or less
independent body explains and justifys its
actions, preferably in terms of widely accepted
and pre-established rules or criteria. Presumably,
a failure or unwillingness to do so will trigger
some response—although, as elaborated below,
the form this should take for the judiciary 1s not
entirely clear. The potential reaction lends
weight 1o accountability. The overriding logic
behind its introduction is that organizations
which have to recount and explain their actions
will be fess likely to err in ihe first place.

Because accountability is a relative newcomer to
discussions of improving judicial performance,
it is also relatively underdeveloped éven in the
othernwise most mature court systems. This
raises the possibility that it should be addressed
only after cther issues are resolved. However,
latecomers to judicial reform, like latecomers in
cther arcas, may not have the luxury of
sequencing their problems. If accountability is
aeady a congern, ihen w rave 10 be
atiended ajong with the more conventional
Clacniis ol nuring nsiiational dovelopiient.
Because this simultancous treatment may lead to
some confusion of the various means and ends,
it is worth examining more closely the linkages
between these and other related goals.

2. . Relationship of Independence
and Accommtability

In discussions of these concepts, two questions
frequently emerge: whether the twe elements are
incvilab‘]y,in conflict, or whether they are really
not coléerminous. The questions. which seem to
2o in opposite directions, arise from a common

\’\O\

tendency to define independence and
accountability in terms of relations among
branches of government. Indeed if the judiciary
is to be both independent of and accountable to
the executive and legislature, then there is a
certain circularity of argument, However,
whereas independence is properly conceived as
relating primarily to judicial-governmenial
relations (and secondarily 1o judicial relations
with other powerful elites). judicial
accountability is better understood as referring,
as it does in the case of the rest of government,
1o institutional accounting 1o political and civil
society. Thus, whereas other branches of
government are critical m enforcing judicial
accountabtlity (requiring that reports be
delivered) and in imposing sanctions when the
response is unaceeptable (as in requests to
impeach a judge, redefine the limits of legal
powers, invalidate the use of budgetary funds).
the underlying question is the extent to which
the judiciary answers to and thus serves society
as a whele. ‘

Accountability can also be distinguished from
independence by the timing of the relationship.
Independence focuses on prior control of
judicial actions——the extent to which external
forces shape decisions which are the judiciary’s
to make, Accountability is ex-post control, and
reiels W e requiraaent dat die Judiclany soialc
and explain both its administrative and
functionad Gpomntions and outputs. Obvicualy,
the knowledge that ene will have to justify ones
actions may indeed exercise an influence on
their content. That influence will be conditioned
by the criteria used to evaluate the actions
treated, making it extremely important that an
agreement be reached before the fact as to the
relevant standards and that there be a continuing
discussion as to their adequacy. Accountability
sets theoreticai limits to judicial discretion, but
these limits are by ne means arbitary, Whereas
msufficient independence may pull the judiciary
away from acting in accord with the law,
acconntability requires that it justify its actions
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in terms of legal compliance. Whatever dynamic
tension may arise between these two elements,
accountability in some sense also sirengthens
independence. The need to account for its
actions may reduce the judiciary’s vulnerability
to external pressures, since in most cases, the
explanation that “the president made me do it”
will not be an acceptable justification.

Although accountability and independence may
be directed at the same kinds of judicial actions,
the law-relatedness of accountability means that
its focus is less on decisional outputs (the crux
of independence) than on compliance with
procedures. This applies fo administrative and
operational actions as well as purely
jurisdictional ones and to the full array of the
Jatter, not just the decision or two that atlract
particular attention. Many things a judiciary wiil
be asked to account for are hardly what matters
to those attempting to erode its independence—
compliance with regularized appointments,
contracting norms, and remuneration of
administrative staft, where judges derive their
income, and how they use public resources.
These same details may, however, conflict with
the judiciary’s own notion of what being
independent means. It is perhaps to judges, most
of all, that independence and accountability
appear to be in conflict. It is not only judges
who feel this way: virtually every professional
group which is asked to account for its actions is
likety to raise similar objections.

Accountability 1s commenly seen as a means of
combating judicial corruption, but here again the
relationship is more complex. Were corruption
the only concern, certainly the British judiciary,
widely acknowledged to be among the world’s
most honest, would not be facing the current
demand for more publicly transparent

[B°

operations.'™ Thus, accountability aims at
controlling a wider variety of performance
problems—the broader issue of whether the
judiciary’s actions correspond to societal norms,
some of them set forth in law and others of a
less formal nature. It also is not, in and of itself,
an adequate remedy for corruption.'” Where
cerruption is the problem, three dimensions of
change must be addressed: accountability plus
independence plus simple organizational
strengthening.'* A judiciary which accounts for
its actions may still not be able to control the
behavior of its members (and thus need more
organizational strengthening). It, or its members,
may still be vulnerable to external pressures, if.
for example, appointments, tenure, and salaries
are insufficiently protected.

3. The Demand for Greater
Accountability

The demand for greater judicial independence
has a longer history than that of accountability.
Independence is seen as necessary because of
the notion that an effective, legitimate judiciary
must be free of cutside pressures on its internal
operations. The complaint that independence

¥ The fairly informal and highly nontransparent

B

Britain is now a focus of considerable complaints. While
the systom has guaranteed high standards of performance,
this apparently is no longer all that mattexs to the broader
public. Sce Malleson for a discussion of the arguments and
a speculative treatment of the origins ol this change.

13 Ome evident source of conlusion is the vse of
the term “transparency” as a polite way of referring to
issues related to corruption. Transpatency is a major part of
accountability, but like the lalter, is only one clement in
cambaling corruption.

132 This may be whal Konner means by functionat
autonomy—in any event for a judiciary 1o perform well. it
evidently needs the abifidy to control its own internal
operations. as well as to protect them from ouside
influence, Accountability adds the ability te perform o
societal expectations and not just w its own standards.
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may lead to its own abuses is ¢f more recent
vintage, as is the argument that the judiciary like
ather branches of government should be subject
to a responsibility for its actions. Five factors
feed into this development:

¢ The explosion of the myth that the
judiciaiv’s rote can be limited 1o the
neutrai application of the law and the
recognition, even in systems wlhere this
is theorctically not supposed to happen,
that the judiciary has an important place
in deciding what the faw is and how and
where it will be applied '

¢ The expanding importance of ordinary
Jjudictal decisions and of their impact on
the lives of citizens. Even, or perhaps
cspecially, in an cra of reduced
governmental iniervention, increases in
the type and number of social conflicts
and the reliance on law to resolve them
give the judiciary greater power,

¢ The emergencs of constitutional
democracies with their reliance on
courts to control the actions of other
branches of governmeni and to decide
conflicts among then or between them
aagd citizens

¢« Changes i public attitades toward
authority—the judiciary may be the last
io feel this, but in democratized
societies, publics expect their ofhicials
to explain their actions, no longer taking
them on faith. Arbitrary decisions
whether by executive, legislature, or
courts are no longer accepted.

¢  The growth of judiciaries themselves, so
thar informal systems of internaj contrel
and decision-making no longer
guaraniee predictable and standardized
outcomes

3 -

Ir: short, the emphasis on accountability is 2
consequence of the new weight accorded to the
judiciary in an era where the rule of law, rather
than arbitrary government intervention, is the
means for maintaining social control and where
that control is itself threatened by new forms
and pexw dimensions of societal conflict. The
cxtent ot the demand may also be condittoned
by the cultural context. Cultures which still
privilege traditional authority may be less
inclined to demand iransparengy trom their
judges. In the civil law tradition, the persistent
belief that judges only apply the law may also
diminish the demand. Here ltmits on judicial
discretion may be sought through more faw
rather than through controlling judiciat
contpliance with what already exists. Overall,
the faith in the ability to limit problematic
behavior by further restricting the legal areas of
discretion appears misplaced.'* However, in
some contexts it may be the culturally preferred
approach and for that reason, work to everyone’s
satistaction,' ‘

4. Four Elements for
Accountability

The usnal recommendations for increasing
accountability are in general not much different
for the judiciary than they are for any other
public sector entity. Roughly speaking they also
correspond to the four concerns raised above
and result in the following types ol mechanisims:

1 This argument directly contradicts Klitgaard's
fornula {Coreuption equals monopoly plus discretion
minus transpurency). [owever. that formula appears mpre
aprrepriate for g Weberian command burcaucracy. not the
“results-oriented” organizations (and judiciaries) now being
sought. ’

U Konner's discussion of Germany 18 suggestive
in this regard. 1is depiction indicates a combined cttect of
a trust in authority and @ thith in legal complianee and a
consequently lesser cynicism. us compared 1o the rest of
Furope or the United States. about judges” potential abuses.
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+ Transparent systems for sefection of
Judges—publicized criteria and
discussion of their application

s Transparency of internal operations and
their subjugation to pre-established
rules; budgets, use of resources, salaries,
assets declarations, standards of
behavior and evaluation should be
formally set and available for public
review.

¢ Transparency of judicial decisions—
public records of proceedings and
publication of sentences

+ Functioning systems for registering
complaints on institutional operations or
behavior of individual members '

All of these mechanisins are also vital to broader
reform objectives and have been discussed in -
1this light in other sections of this manuval. The
following discussion attempts, not always
‘successfully, to address only the aspects most
directly related to accountability.

As regards selqction systems, these have
recgived most attention, although usuaily out of
a concern for their impact on independence. In
many countries, this has given the judiciary
sbeviliinGic say i now S ndan L are chuacn,
An alternative arrangement lecaves selection or

cotion’™ ity soma hind of o

P N

commission or council, the members of which
are often either judges, or representatives of the
broader legal conununity. While there has been
an accompanying trend {o stress “merit”
appointments, the new demand is for the entire

1 Even in countrics (v.g.. the United States)
where selection is by political appointment or clections.
there is an increasing tendency toward an infermal vetting
svstem managed by a council or committee charged with
ensuring quality.

1§72

mechanism to be more transparent and open, if
not to actual participation of the wider public,
then at least to their scruginy. As with other
professions, the dilemma is where to place the
balance between the presumably greater ability
of professionals-to evaluate their own members
and the danger that only guild interests (whether
limited to judges or the legal community) will be
served. Few reformers have gone so far as to
recommend popular elections, which raise their

" own problems of aggountability and

independence. More usual suggestions include_
the publication both of criteria and the rankings
of candidates, the inclusion of public
observations in the evaluations themselves, or an
opportunity for public discussion of the results.
The suggested improvements respond to two
concerns: the closed nature of many selection
systems (and thus the tendency for subjective
criteria to enter, possibly to the detriment of
individual independence) and the likelihood that
exclusively professional control will not
recognize the legitimate interests of external
clients and users.

Increased independence has in many cases given
the judiciary control over resources which once
were managed by other entities (e.g.. a ministry
of justice). It also unfortunately has augmented
the oppertunity for wasteful or simply abusive
practices. Even judges who exercise the utmost
care in conducting their professional duties may,
out of inexperience, ignorance, or oceasionally,
malice, handle financial and administrative
matters in a far more cavalier fashion. Here. and
with issues like reporting sources of income,
guarding against inappropriate contacts with
parties to legal disputes. or using court vehicles
and other property, judges sometimes feel that
their institutional independence precludes
external oversight. Many judiciaries maintain,
but do not release statistics on workflow or other
performance measures, again citing the need to
protect their independence. In many countries,
there is still an on-going debate as to whether

Judges or the judiciary as a whole should be
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subject to the same standards of accountability
for these administrative and operational details
as is the rest of the public sector. Ultimately, the
specific oulcome will vary from country 1o
country, but in general there is a tendency to
unify the standards. Where those applied to the
courts are less stringent or left for the courts to
decide, this has pencrally not helped the judicial
image or improved public faith in the quality of
judicial performance as a whole.

In the area of judicial decisions. the conflict
between independence and accountability enters
more delicate terrain. It is one thing to tell the
judges they will have to occount for the use of
their budget. be subject to normal auditing
procedures, and even publish workflow
statistics. [t is anothier to require that they
explain their judgments 1n any but the traditional
mianner. That tradition iiself is subject to
sonsiderable variation. i often requires that
judges prepared written explanations of how
ihey reached a decision. However, that
explanation may not be publicly available, and
the decision iiself may be released only to the
parties. In some cases, resources constraints may
pose read problems, but in many others, it is o
simple prefererwe for avoiding pubdic scrucny
and oriticism. Judiciaries which have adopted
miOrE openness can vndergs some uncomfortable
moments, but there are @ variety of positive
trade~ofis. Courts have found this is a way ot
ing corruption, inproving guality, and
increasing public understanding .’ 1n theery, at
least, is should also discourage unnecessary
recourse to judicial services—because parties
will have a better idea of what the outcomes arc

B In Argentina tor example. the federal evil
eourts have begun to publish sentences as a way of’
standardizing awards for damages. This is mtended to
encourage oul-of-court settlemsent {asd thus decrease
congestion) and 1o provide o disingentive tor bribery
(because both the partics and the judge know that unusual
results wibl be noticed;.

4

likely to be, The point, it should be stressed. is
not to make individual judges subject to some
sort of special public accounting for cach
decision, but rather the simple requirement that
their judgments be known as part of the normal
course of events. And this, surprisingly perhaps,
1s not something that every court system
automatically requires.

Even in the best of circumstances. there will
always be judges who break the rules and parties
who believe, rightly ér wrongly that their judge

_ did so. I'not the judge, then some members of

the administrative staff may also be suspected of
misbehavior. Like anv protession, the judiciary
has preferred to deal with such problems in
private and occasionally, not to recognize them
at all, Increasingly, however, the public 1s
demanding not only that problems be recognized
and dealt with, but also that this be done ina
transparent fashion. There are important
differences among national systems, and also
between their judiciaries and publies, as to the
standards of acceptable behavior, the sanctions
to be imposed. and the manner, and by whom,
they will be applied. Increasingly, the traditional
reliance on the judicial hierarchy itself to handle
these matters has been seen as insufficient—
diminishing the independence of individual
judges, and possibly encouraging the formation
of Internal networks of influence’™ and
occasionally, corruption. This had ied to other
suggested innovations——for example judicial
ombudsmen or inspection offices which operate
outside the judicial hierarchy and occasionally
outside the judiciary. Transferring these
responsibilities to judicial eouncils has been
another tack taken. although often facing the
same complaints about hierarchical pressures

W his in particaiar has been the complaint of
the French association of judges. not becavse of corruption
but because of the perecived need 1o please ones superiors
and shape deelsions

Sl as other pelavior to thelr taste,
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(sometimes because the council in the end relies
on the normal hierarchy to handle the situation
of lower level judges and employees). The
question of handling complaints and discipline
is a particularly delicate one, not the least
because-it is an obvious means of putting
pressure on judges whose decisions run counter
to the preferences of their colleagues or their
clients. However, aside from the impact of
changing attitudes about acceptable behavior
and professéonal self-policing, a more
transparent process may also offer greater
protection (0 the individual judge who otherwise
is at the mercy of the institutional consensus.

5. Sosne Related Mechunisins and
Concerns

As one'of the last public sectors to face the issue
of accountability, the judiciary poses its own
special problems, many of them'intimately
related to the importance placed on respecting
its independence. This affects both what the
judiciary can legitimately be required to submit
for review and the kinds of actions that should
follow. It also, as discussed below, is
complicated by the judiciary’s inherent ability to
detine the rules and thus to invalidate efforts to
subject it to any kind of oversight.

o When accountability fails or is
HNSANLSICIOrY

The concept of accountability focuses on a
required explanation for past actions. While this
alone should influence judicial behavior. there is
still the question of what happens if that
explanation is not forthcoming or is found
lacking. Where legal norms are actually
breached (e.g.. misuse of financial resources_ a
judge’s violation of substantive or procedural
faw) this will provide grounds for legal actions
against the responsible party. In other instances,
the reaction may be less immediate and direct. It
is likely to take the form of efforts to modify the

14

legal bases of the judiciary’s operations or
composition, or more punitive actions, for
example, reductions in resource allocations and
11 more extreme cases, irregular purges of the
bench. As the background articles suggest, the
standards against which judicial performance
(and accountability) will be measured are a
product of broader social values and thus will
change along with the surrounding cultural
setting. '™ Here judicial accountability, like that
of any other public institution, is part of an on-
going dialogue between the organization and the
society it serves. Where that dialogue
demonstrates fundamenta! disagreements, then it
will give rise 1o efforts to renegotiate the
relationship. The demand for accountability
itself is part of that shift, as are modifications in
the details of what the accounting will include.

b. Institutional and individual
accountability

Judicial accountability is in many senses like
that required of any public organization, but the
accompanying notion of judicial independence
complicates the matter. This is especially true
because of its application to individual judges as
well as the institution as a whole. Unlike
employees in the rest of the public sector,
individual judges are expected to make their
decisions qua judges independently of their
organizational superiors. Presumably. they also
owe some individual accountability, although
most of that will be channeled to and through
the larger institution. Because accountability to
the institution may be a means of corporate
interference with individual independence, it is

' Change is not always in the direction of
arcater stringency. (ne move in the opposite direction in
Latin America regards “prevaricato,” a judge’s
misapplication of the law. In several countries, this was
formerly a criminal offense even when done
unintentionally. Recent changes make it hinge on malicious
intent.

Guidance for Promoting Judicial Independence and Impartiality ‘ . 135




necessary that it be as rule-determined as that of
the institution to its public. This is one of the -
reasons lor attempting to scparate the process of
intra-institutional accountability from the
ordinary judicial hierarchy—to avoid confusions
occasioned by the immediate superior’s role in
reviewing (in the appeals process) judicial
decisions with that of other activities.
Nonetheless, there is considerable room for
disagreement as regards the areas where
individual judges should act with complete
independence and where they are subject to
administrative or other kinds of legal oversight.
One matter arising in the Latin American region,
for example; 1s that of the time limits for
handling cases. Whereas many judges regard
this as part of their functional independence,
many judiciaries (and publics) view this as
subject to ordinary disciplinary standards—a
Jjudge is independent as regards the content of
lis or her dectsion, but not as regards excessive
delays in taking it.

c. Judicial responsibifity

The civil and commen law traditions have faced
this question differently, with the former more
willing to hold individual judges responsible for
damages they may inflict in their judicial
functions. Judges enjoy much greater immunity
for their official actions under comimon law
systems; activitics which are subject to criminal
or civil claims in ¢tvil law countries may invite
no legal recourse in the comman law tradition, '
As regards responsibility for professional or
private misbehavior, both systems usually allow
Jjudges timmunity which must be waived before
legal action can be taken. As this decision
usually lies with the judiciary itself’ it raises its

' This dillerence may mnake codes ol ethics
partially redundant in civil law countries. where some of
the items often included in such documents are already
treated (“typified”) in the ordinary civil or criminal codes
arin the judician s organie T,

45

own issues of accountability and increasing
complaints that the judiciary has either been too
protective of its members (and thus reluctant to
walve immunity) or has used the process to
punish those who don’t fit the institutional
culture.

Neither legal tradition has paid much attention
to accountability and thus responsibility for
other kinds of ofticial, but nonjudicial actions—
misuse of budgetary resources, hiring and
supervision of administrative staff, or
management of court resources. To some extent,
in both systems, there has been a lag between
treatment of such issues for the judiciary and lor
other parts of the public sector. As standards
have been tightened for other public actors (who
once might have used official cars for their
private errands, but now do so at the risk of
seriously negative consequences), judges have
resisted, but with less than complete success, the
tendency to subject them to the same rules. The
issue is complicated by the fact that it is often up
to the judges themselves to decide how and to
whom the laws will be applied. And, while it is
hard to say how misuse of public property or
mistreatment of staff can be vital to judicial
independence. judiciaries have not always seen
fit to subject themselves to the new standards. Tt
is true that such accusations may be made,
falsely or accurately. to apply pressures to
Jjudges of too independent a stripe and thus that
more than corporate self-interest is at stake.
However, the solution would appear to lic in a
more careful review of the charges made, and
possibly 1 seriows sanctions for frivolous or
false accusations. rather than preserving judicial
immunity for actions which would not be
acceptable from other public actors.

d Public service orientation

At least one element in the demand for
accountability is the tendency to see judicial
performance as a public service. For many _
judiciaries this is a new concept and one which
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they continue to resist. On the one hand, public
service is more often associated with the
executive and judges may sce their function in
another light. On the other, to the extent they do
provide a public service, then they are more
Jegitimately accountable to the same standards
as other public servants. ln truth, the judiciary is
probably best described as simullancoushy
providing a pubtic service and acting as a
political or public power, and this dual status
may in fact condition the accountability it offers.
The duality does not eliminate the need for
accountability on cither side, but it may require
two forms and standards, one for the public
service element and one for the political aspect
of the judicial role. Of course, as it is often one
individual who perforims both roles, there is an
inevitable dilemma of how to separate the two
forms of responsibility and accountability.

e “The bar and the bench

There is another delicate tension here, in that the
two halves of the legal/judicial equation are also
traditionally the best sources of checks on each
other. Both the bench and the bar of course
should exercise control over the actions of their
own members. Nonetheless, it is well recognized
that effective professional self policing, here as
with other disciplines, may be diminished out of
corporate self interest. The same threat is posed
vis-a-vis cach other {as the self interest of the
broader legal community) but the greater
dilemma is how to prevent one of the two
professions from gaining too much power over
the other. Here the advantage undoubtedly lies
with the bar because of its access to more
resources, political ties, and less formal
organization. Still, while there are far more
examples of an elite private bar controlling the
Jjudiciary or at least instigating its misbehavior,
judges, individually and collectively. are not
without their own means of shaping lawyers’
actions. Maximizing the potential for cross-
control and eliminating any existing imbalance
of power obviously require political decisions

18¢

that transcend any agreement of the two groups.
If judges are to have effective defenses against
an abusive bar, or the latter is to operate free of
threats of judicial “terrorism,” then other
elements of political and civil society will have
to support the enactment, effective implication,
and external monitoring of new legal rules.

6. In Conciusion

The judiciary is one of the last major
professional groups to face the demands for
accountability arising with the spread of more
democratic political and social cultures. While
the shift is not universal, it clearkv is linked to
the prior advancement of greater judicial
independence. Despite the impressions of some
judges, the two developiments are not
contradictory; at least in the current
environment, more independence seems to
require more accountability, and accountability

_in some instances can be seen as enhancing
“independence. There are nonetheless enormous

differences among and within national systems
as to the extent of the demand, and the form, and
the content of the mechanisms promoted. As
regards the less juridical aspects of judicial
performance, there is a marked tendency to push
judges and judiciaries towards the same forms
and standards of accountability as affect other
public officials. The most difticult aspects of the
new trends undoubtedly imvoelve those areas
most central to the judicial vole (how decisions
are reached, courtroom performance, and even
workload standards) and those where “normal”
accountability can be used to apply pressure on
individual judges.
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B. The Role of Court Adwministration in
Strengthening Judicial Independence
and Tmpartiality
by Willium Duvig'™®

1 Introduction

This paper describes the relationship among
strong judicial leadership, sound court
management and admmistration, and judicial
independence and impartiality. Improving court
management and administration can strengthen
judicial independence and impartiality because a
judicial system that renders justice in a timety,
efficient and effective manner builds public
contidence and respect for the rule of [aw, As
noted by Alexander Hamilton in the Federalist
Papers, the ordinary administration of justice
contributes more to the public’s appreciation of
its government than any other activity. Increased
public contidence in turn can lead to broad
support for greater autonomy and resources for
the judiciary, including from the pohitical
branches of government.

Donors can and should play a crucial role in this
process by helping to (a) establish a governance
struciure for the judiciary that supports
independence and impartiality; {b) develop the
Judicial leadership necessary te exercise such
independence effectively: (¢) build the
sudiciary’s capacity both to govern itself and
carry out its judicial funcuions well; and {d)
suppert the establishment of specitic structures
of court administration that facilitate impartial
decision-making, primarily by increasing the
transparcncy of the court’s operations, Each of
these concepts is discussed below.

1 DPK Consulting was founded in 1993 as a
Calitornia professional partnership to assist governmental
institutions &l the state, federal and internationat levels w
be more ellective. DPK Consuliing and {is two principals.
William . Davis and Robert Y. Page I, have focused on
working with institutions. which are planning for and
nplementing major change.

47

2, Establishing a Governance
Framework that Strengthens
Idependence

An important step in fostering the independence
of the judicial branch is the establishment of a
comprehensive governance siruetore-—anchored
in constitutional and legislative provisions—that
¢learly delineates the functions and
responsibilities of the judicial branch, notably,

«the resolution of cascs. There are two major
approaches to achieving the judiciary’s

" institutional independence from the executive
and legislative branches:

s A fully independent judicial system as a
separate branch of government which
{2) governs itself and (b) controls its
own budget

+ Judicial system with independence in
Jjudicial decision-making but
administrative and budgctary
dependence on an executive departiment,
generally the ministry of justice or its
equivalent

However, a framework that grants the judiciary
no admintstrative or policy-making authority
will do very little to promote independence and
impartiality. Even in European countries in
which judicial administeation is assumed by the
exccutive branch, usually the ministry of justice,
the wend is toward mereasing the authority of
the judiciary to administer its own activities.
The trend is fueled in large part by growing
demand for improvements in the operation of
the justice syslems.

Both Spain and Italy created judicial councils in
the 1980s to assume from the justice ministries
the management functions of the judicial
system. A number of countries in Latin America
toliowed suit. The French judges association
recently adopted resoiutions supporting the
complete separation of judicial functions from
the cxecutive. Only a few European countrics,
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including Germany, the Netherlands, and
Belgium, have not shown interest in departing
from the traditional model. )

Judicial leaders in severat ommonwealth
countries, most notably Britain and Canada,
increasingly are asserting that administrative,
policy and budgetary functions should belong to
the judiciary rather than the executive. In other
countries such as Pakistan, legal reforms to
consolidate the governance function in the
Supreme Judicial Council are emerging.

In mast Latin American countries,
adminisfrative oversight has been transferred to
either judicial councils or supreme courts. The
Costa Rican Supreme Court created a council as
a subordinate administrative entity to make
decisions regarding the operation of the justice
system so as to free itself from the demands of
these matters. Similarly, in Chile and Uruguay,
the Supreme Court created a committee of its
members to perform the management and
administrative functions.

Responsibility for management of the judiciary
in the United States developed along a similar
path, with the Department of Justice originally
responsible tor the administration of federal
courts. The U.S. Constitution does not directly
address responsibility for the management of the
judiciary. In the 1930s, Congress transferred the
management and administrative functions [rom
the Department of Justice to the federal
judiciary.

Many underestimate the need to recognize the
professional risks taken by those individuats
who support reforms. When there is an effort to
alter the structural landscape. it will affect the
entire political spectrum. Those persons who
venture oul to take feadership and advocate
reform frequently find themselves confronting
many different points of opposition from within
the legal system, as well as from the outside.
Donors need to be mindful of the potential costs

Ro]

to these individuals. For instance, Guatemalan

judges who were seen as proponents of reform

under the direction of a reform~minded Supreme
Court were given less desirable assignments
when new Supreme Court judges took office.

3. Support of Stewardship within
the Judiciary

In order that a judiciary can gain and maintain
independence and public support, it must
demonstrate strong internal leadership. The
process of transferring administrative and policy
functions to the judiciary takes time and requires
internal capacity and willingness to assume new
roles and responsibilities. Donors can assist in
this process, when there is both political will.
within the government and genuine interest
among the judicial leadership, by helping the

judiciary to (a) build leadership and managerial

capacity within its ranks, (b) design appropriate
administrative and managerial structures, and {c)-

advecate for increased lunding For transparent

processes that enhance the public’s ‘
understanding and appreciation for the judiciary
and the rule of law.

In the United States, the courts have gained
more and more independence not only through
organizational changes but also because judicial
leaders have developed creative ways to address
prablems facing the judicial system, including
delay, access to justice and prejudice within the

_court system. The willingness and ability on the

part of the judicial leadership to exercise
stewardship in these areas has created a
carrespondingly increased willimgness within
the executive and legislative branches to commit
funding and transfer. responsibilities with
minimal oversight. As the managerial capacity
of the judicial branch has increased, its members
have increasingl)f beecome the initiators of
reform programs. -

In Latin America, several attempts to promote
judicial administration have been frustrated due
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in part to a lack of continuity of judicial
leadership In Argentina, Colombia, and
Venezuela, judicial councils established during
the past decade quickly developed their own
large bureaucracies (over 1,000 employees in the
case of Venezuela) that did not improve the
operation of the system. These experiences
suggest that the mere creation of a policymaking
and administrative structure within the judiciary
will not always translate into an effective,
independent system. The problematic reforms
transferred authority and responsibility without
a corresponding cfiort to develop the skills and
leadership necessary to manage the systems.

For example. the Costa Rican Supreme Court
has consistently exercised sound leadership, and,
as a consequence, is onc of the most respected
courts in Latin America. The court has active
committees that constantlv evaluate the
operation of different aspects of the system,
including criminal procedures, organization of
trial courts, and educational needs of the judges
and staff. The court takes responsibility for the
functioning of the system and initiates reforms.
It has built public confidence in the judicial
system through these initiatives. In fact, opinion
polls show that it is the most respected public
institution in the country,

The supreme courts of El'Salvador and
Honduras have also exercised leadership. The
Honduran Supreme Court was instrumental in
the formation of an inter-instiutional committee
to establish a plan for the transition to the new
criminal procedures code. The assumption of
responsibility to implement new reforms has
lead to the increased administrative
independence of the courts in Ionduras.

4. Building Management Skills
within the Judiciary

As with leadership, the judiciary must
demonstrate an internal capacity to maintain
independence. When the judiciary fails to

154

address problems in the performance of the

judicial systemn or 15 ineffective in its etforts to

do so, the other branches are more likely to exert
control over the judictary. Control by other
branches of government is problematic in many
countries

in contrast, when a judiciary has the internal
capacity to operate effectively, less control from
other branches of government is needed and a
management approach can be achieved.
Activities to promote capacity building within
the judiciary need to focus not only on
management techniques, but also on such
clements as cthical and mora! leadership
requirements of judicial leadership. The highly
successful training seminars developed for state
chief justices in the United States have
adequately demonstrated the effectiveness of
this approach. The chief administrative officer
participates in these seminars in order to build a
more cohesive approach to governance.

The range of potential programs in this area are
broad, including

*  Management of the budgeting process

s Management of relationships with the
legislative and executive branches

> QOrpanization and delivery of services 1o
the trial courts and court management
assistance programs to support
improvements in the operation of the
trial courts

s Building admimstrative systems

s Development of statistical systems to
measure the performance of the judicial
system

»  Development of policy-making
processes that rely on participation by
all levels of the legal system
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+ Development of managerial training
programs for those persons assuming
positions in the governance stricture

+ Supervision of the bar association

¢ Public outreach to educate the public
about the legal system

s Strategic planning for the future

Other areas of additional assistance include
promulgation of rules of practice and procedure
for civil, eriminal, juvenile, family, probate, and
estates cases; managemernt of the appropriated
resources; education and training of judiciai
officers as well as court employees; and the
administration of programs that ossist the
Judicial function, such as probation, pre-trial
release.and alternative dispute reselution.

a Management of the budgeting process

The process for presenting the budget does not
usually allow for the opportunity or necessity of
addressing shortcomings in the system. The
failure of the judiciary to present its financial
needs in a professional and comprehensive
manner weakens its ability to acquire necessary
resources for development and growth and its
credibitity as an independent sector. [t is clearly
the responsibility of the judiciary to take the
imtiative on these matters.

The development of effective budgetary
processes should include all levels of the courts.
Lower courts should regard the budgeting
process as a vehicte for identifying and
Justifying their needs to higher courts and to
other branches of government. Training
programs in budgeting as a part of the planning
process for the system can assist in the
development of integrated approaches.

A systematic approach to the development ol a
budget will better reflect the needs of the entire
system. This process requires the courts to

9o

document their needs and identify priorities for
funding. Competition with other governniental
entities for scarce funds is acute. Success is
more likely if needs are weil documented, all
levels of the court system participate actively in
identifying needs, and astrategic approach is
developed ta defend those needs to the other
branches of covernment.

A more challenging issue is the matter of
decentralizing managementeresponsibility for
appropriated funds. In order to undertake
decentralization, the manaécmcm and
administrative processes for delegating funds

“from the national to the local level must exist

and work properly.

- Donor assistance in this area can take the {form

of training ol stall and judges in budgeting and
planning. Projects that emphasize planning for
improvements in the system should complement
the strengthening of budgetary procedures.
Other branches should also be involved in this
process, since the judiciary will need to work
closely wilh them in gaining approval for the
budget.

b Relations with the executive and
fegislative branches

An independent judiciary must have a
systematic approach to working with other
hranches of government. This requires the
development of formal and informal channels to
communicate needs, concerns, plans, and
activities. In the more sophisticated and
developed systems in the United States, there are
offices staffed with professionals who review
pending legislation to determine impact on the
judiciary and make recommendations to the
legislative bodies on how to modify such
legislation. They maintain regular contact with
executive agencies that provide services or have
relationships with the judicial svstem. When
justice policy issues arise that cross institutional
boundaries, these offices represent the judiciary
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in policy discussions. The institutional capacity
to engage these questions supports the role ef an
independent judiciary in the eyes ol the public
and the rest of the government.

The judiciary has on occasion taken the lead to
create a forum for discussing matters of mutual
interest among the thiee branches of
government. For instance, Chief Justice Burger
of the U.S. Supreme Court miiated an annual
retreat for the chairs of the judiciary and
appropriations committees of Congress to
discuss issucs facing the federal judiciary.

5. Designing Appropriate
Administrative and Manageriol
Structures

The eifective functioning of the courts reguires
an effective system of records. case flow and
financial management, and some degree of
centralization of functions within each court.
These improvements erthance transparcency and
standardization, and thereby reduce
opportunities for corruption, mishandling of
records, and arbitrariness.

i Records meniagemeni

The mainienance of records 15 fundamental te
the administration of justice. ‘The court svstem
must keep records in a highly reliable and
predictable fashion. Efforts to build an cticetive
records-management system contribute to the
baste building-blocks for the judicial system.
The management of records requires a
comprehensive design of receipt procedures,
storage and disposal procedures, and use of
forms. Administrative integrity’ of the records
system enables liticants and the pubhic to rely on
the system; transparency o the Jezal process 1s
thus achicved.

The appearance of the court facility and the
records that are being maintained are essential
elements in building an independent and

[

tiansparent svstem. In many countries access to
case files is restricted to the parties and their
lavwyers. The integrity of the case files is of
paramount importance. The entire hislory and
record of evidence is included within the case
file. Security concerns have led to the “sewing”
of the case file in order to protect against
fraudulent removal of ortginal documents. The
development of secured filing systems that
protect against fraud is highly recommended.
The degree tc which automated procedures can
be used to complement these systems should
also be investigated. The design ol trial and
appellate court referm projects must necessarily
include this dimension of court management.

. Case flow management

Research in the United States, Australia, the
United Kingdom, and Singapore has shown that
courts must develop efficient procedures to
manage the litigation process eftectively. This
concept implies that the Judge is an active
participant in the management of case flow.
However, in many developing legal systems.
especially those that are code-based, judges have
traditionally allowed lawyers to establish the
pace of litigation events. Often, delay benefits
one party over the other, so acquiescing to delay
constitutes 2 «e facto abdication of judicial
impartiality and responsibility. In practical
termis, one of the most important ways tor a
Judge 1o assert independence rom the litigants is
Lo be the de facto manager ol the court docket,
namely by setting a schedule for the various
filings, hearings and other necessary events, and
authorizing delays only when good causc is
shown.

ln order for judges to assume this role, programs
must be developed 1o cultivate a sense of
responsibility for the time it takes to process
cases. Efforts to acquire this level of control are
often mect with stiff opposition {rom litigating
aitornevs and frequently from seme judges. The
design of programs to address the pace of
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litigation is often most effective when done in
cooperation with the legal professionals who use
the system including viable independent Bar
Assoctations if they exist. For instance, USAID
supported such a program in El Salvador. First,
the court staff counted every pending case,
developed a list by age of the case, and recorded
any recent case movement. If no activity were
detected, the Court advised the parties that the
case would be placed on inactive status until
there was some case activity. 1€ the parties
wanted to keep the case in active status they had

to indicate their intent to the court. Once the first

step in the process of gaining control over the
inventory of cases is complete, the court can
organize its calendar around those active cases
requiring judicial intervention.

Similar approaches were followed in several
pilot courts in Ecuador, Lima, Peru and the
Dominican Republic, resulting in significant
reduction in the time cases were pending,

An effective addition to this basic concept of -
case management is the development of multi-
track, case-processing systems that prioritize
cases. The multi-track system recognizes that
different cases require different treatment and
different levels of intervention. This approach,
which began in the United States. has expanded
to other jurisdictions, among them Singapore,
the UK, and Australia. The procedures require
a high level of technical assistance, and are best
developed in pilot courts. Once a record of
success 1s achieved, the courts can also use the
results to justify increases in funding. Multi-
track casc processing has been a part of reform
efforts in the federal and state courts ol the
United States for the past twenty-five years.

These data must be organized into vseful
measures to gauge the performance of the trial
court. One such formula contains the fellowing
four kev elements, in order of relative
importance:
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+  Time to disposition

»  Clearance ratio {ratio of dispositions to
filings)

» Back-log avoidance (percentage of cases
not yet older than the established time
limit)

»  Trial certainty (the frequency with
which cases scheduled for trial are
actually heard when scheduled)

Donors can also help institutionalize essential
elements in the case-flow management process,
including

»  Uniformity in the numbering of cases

o Standardization of forms to faéilitate
case processing

»  Processes to distribute documents to
interested parties in the litigation
processes

» Comprehensive design of receipt
procedures

s Design of storage, retrieval, and
disposal procedures

* Increasing the use of automation to
improve control-over the volume of
cases

Of course, the mere process of case flow
management, by itself, does not correct the
problems; it is only the beginning of the process
of questioning the movement of a case. The
training of professionals to work closely with

the judges in management of the trial courts will
contribute to building a solid foundation for |
improvement in the operation of the judicial
systein. :
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C Financial management

In many judicial svstems, the courts are charged
with the respensibility of managing the fines.
fees, and client funds that are deposited for
litigation, and making necessary purchases,
These activities are areas ripe for corruption and
require care to ensure proper handling of funds.
The development of comprehensive accounting
procedures, followed by adequate internal
auditing processes, helps to establish a firm
administrative foundation. A program that
created a professional audit team in Honduras
has had some success in addressing these kinds
of problems in the trial courts

o Organization of trial courts

The strengthening of the trial courts, contributes
1o the independence of the judiciat system.
While, the trial court is where most people form
their first impression of the judicial system,the
organizational structures for the trial courts in
many countries have not changed in
fundamental ways since they were created.

in Latin Amnerica, the trnal court organizational
mode! has not changed substantially for several
hundred years. In the most commen model, each
judge has his or her own staff, functions are
deceniralized, and little effort is made to take
advantage of standardization. economies of
scale, or commen services.

New models, that promote transparency and
accourtability, are being developed in a number
of countries, including the United States. These
models generally use centralized administrative
structures, including a professional
administrator who coordinates the provision of
needed support to the judicial function. The
model requires development of the
administrative and professional capacity of staff
to coordinate and manage the court.

Programs to improve judicial systems must

focus o iheir most valuable resource. the
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judee’s time. Frequently, judges do not have
backgrounds in the administrative aspects of
case-tlow management, and the time they invest
in handling administrative matters is time lost to
handling their judicial responsibilities. Judaes
are often overloaded with administrative tasks,
which results in mefficiency and public
perception of judicial incompetence. In
countries as diverse as Argentina, Costa Rica,
and Pakistan, the cvaluation of allocation of
judiciat time has disclosed that it is common for
each judge to dedicate as much as 30 percent of
their time to administrative matters,

In the United States, Chief Justice Warren
Burger began in the early 1970s to call for the
creation of professional manager positions
within the courts. The result of his leadership
was the creation of state court administrators,
trial court administrators, and circuit executives.
These new pasitions aided the systematization
of procedures, automation and workload )
indicators, as well as greater transparency in
administration and improvement in public -
perception and involvement.

Recognition of the complexity of court
organization at both the appeilate and trial levels
has given rise to the development of managerial
positions to aid the courls in the execution of
their duties and responsibilities. These positions

have come to be seen as necessary complements

to the adjudicative functions. A prolessional
ntanager is dedicated tull-time to implementing
the policies and procedures of the court,
responding to the public, developing budgets,
managing the records and purchases, organizing
and maximizing the space. and managing the
application of technology.

6. . Adequate Funding for the
Judiciary

In many. countries. the executive and legislative
branches have not demonstrated an interest in
cultivating'a strong and independent judicial

Csystem. Some of the clemest evidence of this
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lack of interest is the long history of poor
financial support for the judicial system.

Some countries have recently pushed for
medifications to the constitution to obtain a
fixed percentage of the appropriated funds.
Costa Rica, El Salvador, and Honduras have
maodifted their constitutions in order to secure
fixed rates of funding annually. In Costa Rica,
the judicial branch receives 6 percent of the
funds available for appropriation, although. this
percentage also includes the costs of the judicial
police and the prosecution, leaving the judiciary
with approximately 2.5 percent of the totals
funds for judicial operations. The new base of
funding available to the judicial system of El

. Salvador has enabled the Supreme Court to
undertake numerous initiatives to improve the
operation of the system. This transformation
occurred after the Court initiated a campaign to
‘gain greater say over the management of the

funds destined for the judicial system. Formulaic

approaches can be useful in the short run to

. address severe financial problems. However,
they can become burdensome as costs continue
to climb and erode the percentages and they may
create funding issues for other components of
the judicial system, In the case of Costa Rica,
police costs are increasing much faster than
Judicial costs, thus putting pressure on the
Judiciary’s budget. Another interesting example
i provided by the courts in the Basque region of
Spain, which once had control over their own
funding, However, due to the absence of
professional management. the authority to
manage funds was transferred back to the
executive branch, The judiciary still resents this
result.

Other countries continue the traditional
approach of requiring the judiciary to justify its
nceds to the legislative and executive branches
in order to secure its funding. The process of
giving the legislature and/or the executive
branch free reign to set the judiciary’s budget
has generally not led to improvement i the
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levels of funding for the judiciary. The
traditional process can be effective in motivating
the judiciary to improve its own processes and
its ability to explain the needs of the system to a
wider audicnee. The legislatively guaranteed
percentage, in contrast, does not require the
same rigor or discipline. Further, once the
defined percentage is reached it can become
more difficult to raise the level of funding, as in
the case of Costa Rica.

Experience has shown that the effort to build the
capacity of the judiciary to develop and
implement thorough budgeting procedures,
coupled with the addition and/or tratning of’
skilled personnet to manage the process, can
produce improved allocation of funds for the
judiciary.

7 Conclusion

How the judicial branch governs and
administers itself correlates to its independence.
The legal framework shapes expectations and
delineates specific roles and responsibilities,
while setting forth the principles that permit an
independent system. Effective justice systems
require sound operational practices and
leadership.
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C. Civil Society Contributions to
Judicial Independence™
by Stephen Golub

Justice is too important a maiier to be lefi 1o the
Judges, or even to the lewyers;: the American
people must think about, discuss, and contribute
1o the fuinre plunning of their courts —Chief
Justice William Rehnquist, United States
Supreme Cour'™?

Civil socicty and the media...are arguably the
two most important factors in eliminating
cerruption in public institutions. Corruption is
controlled only when citizens no fonger tolerate
it.—The World Bank™

I Introduction

This article seeks to highlight civil society’s
recent and potential roles regarding these goals.
It draws mainly on Asian experience for twa
reasons. First, addressing this half of the globe
complements the geographic foci of the rest of
the Guide. More importantly, direct assistance to
judiciaries has played a less prominent role for
USAID 1 Asa than in other regtons, making
civil society support’s impact on judicial
independence more salient. Az this paper makes
clear, that impact is largely indirect, occurring in
ihe contexts of broader efforts to advance the

U This dradt paper was prepared with support
from USAID and the Individual Project Fellowship
Program of the Open Seciety Instiwte. 1t akso draws on
consulting assignments the author has carried out lor the
Ford and Asia Foundations, the Astan Development Bank.
USAID, and the International HMuman Rights Law Group,

" Ax quoted in Samued F. Harahan and Waleed
H. Malik. Partrerships for Reform: Civil Sociery and the
Administration of Justice (Washington, D.C: World Bank.
June 20003 p 1

S \Warld Bank. Helping Courttries Combat
Corroption: The Role of the Horkd Band (Washington,
D.C. World Bank, September 19970, pp. 44-43. For the
purposes of this paper. media is considered part of civil
sociely,
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rule of law or other development goals. Insights
from civil society support nevertheless
itluminate significant options for program
officers working on judicial independence.

2. Why Emphasize Civil Society's
Relevance to Judicial
Independence?

Why should doners support nongovernmental .
activities concerning judiciaries? Chief Justice
Rehnquist and the World Bank are quoted above
because they are frequently perceived as not
unfriendly to the status quo. yet cmphasize
progressive nongovernmental forces’ roles in
reform. USAID’s own 1994 study, Blair and
Hansen’s Weighing in on the Scales of Justice.
suggests that donor rule of law strategies take
“an approach that leans heavily on the insights
of political economy and emmphasizes
constituency and coalition building.”™" Civil
society plays an important or even central role in
the approach advocated in that study.

Civil society assistance 1o NGOs and media can
contribute to judicial independence on a number
of levels. In addition to the value highlighted by
Blair and Hansen, these include helping to
monitor judicial performance and expose
corruption. More broadly, Harahan and Malik
describe civil society’s many contributions to
the administration of justice.'?

A unilying theme cuts across these and other
reasons for civil society assistance: it builds
counterweights to those forces that underimine

Judicial mdependence. It thus advances

HEBLair and 1ansen. Heighing in on ihe Scales of

Justice: Strategic Approaches fur Donor-supported Rule of

Lew Programs. USAID Program and Operations
Assessiment Report No. 7 (Washington, DC: USAID.
1994Y. p. 51,

Y arahan and Malik. oy ey
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impartiality by exposing jurists to legitimate
pressure, persuasion and perspectives. Such
countervailing influences may be necessary 'in
such countries as Egypt and the Philippines,
where (in connection with the preparation of this
guide) IFES commissioned papers assessing
judicial independence.

The Egypt paper thus notes that judges there
commonly display a weak work ethic; disregard
for professional ethics; corrupt behavior:
acceptance of court staff"s corruption; and
tolerance of “family guilds” that influence
hiring, premotions, assignments, and other
favars."® The Philippines paper similarly
highlights the prevalence of personal influence,
patronage, and corruption.'’

That paper further emphasizes that “the sources
of judicial interference...may not be openly
opposing the reform measures (in fact, nobody
in his right mind would dare oppose these
measures). It is just that these measures will be
disregarded or slowly be implemented, to the
point that it becomes meaningless.”™™ In
deciding whether and how to work on judicial
independence, a program officer accordingly
should assess not just jurists’ professed
commitment to reform, but civil society
elements’ and other sources’ assessments of the
jurists, the judiciary, and the forces that
mftuence them, These sources include law
journals, other research, newspaper articles,
attorneys, NGO leaders, academies. journalists,
other donors, and, not least, ordinary citizens
who have been to court.

1+ John Blackton. "Egypt Country Report”
prepared for this judicial independence puide, 2000

"7 Hector Seliman. ~Philippines Coumry Report™
prepared for this judicial independence guide, 2000.

" ldp.s.
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There is not an automatic formula for converting
this data into a programming decision. A
negative consensus may indicate that other goals
should be pursued. The program olficer
alternatively may decide to assist judicial
independence, but to avoid putting all of her
programming eggs in this particular basket. Civil
socicly assistance suits this objective well: for
example, in some societies she can seek Lo
support judicial independence, access to justice,
and law reform by supporting NGOs that bring
important cases to court. These NGOs may have
agendas that complement but do not match that
of the program officer. They inay focus an the
status of women. environmental protection,
human rights, and a host of other issues. but may
advance judicial independence through the
pressure and persuasion they bring to bear on
judges through their litigation. And even if their
impact on judicial independence falls shert,
support for them may nevertheless prove
worthwhile if, for instance, women or the
environment substantially benefit.

More broadly, given the array of vested intervsts
and influences permeating many aations’
judiciaries, civil socicty is vitally important in
ways that reach bevond mere consultation. Even
with the best intentions on the part of their
leaders, judiciaries often cannot be wholly self-
reforming bodies. Furthermore, where the
program officer’s assessment indicates that well-
intentioned judicial leadership is lacking or
weak, civil saciety may offer the only possible
vehicle for reform.

3. Specific Experiences und
Lessons

The following discussion provides selected
examples of approaches that might be useful to
program officers seeking to advance judicial
independence. However, as already emphasized.
many should not be understood purely in terms
of that goal. Program officers aiming to advance
judicial independence should see the advantages
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of supporting ¢ivil society even if such support
does not solely or mainly address judicial
independence per se, There is much to be said
for respecting the prioritics of local partner
organizations, particularly since they may be
more in touch with societal needs than any
donor can be. In addition, a given activity may
advance more than onc goal al a time, reality is
not neatly divided atony the lines of donor
categories. Finally, supporting judicial
independence in combination with other goals
can mean that even it'a program falls short in
one respect, it may excel in another.

The discussion is organized largely along
country lines because some of these approaches
are rocted in circumstances of particular
countries, and should be undérstoond as such.
The analysis provides some tentative guidance
concerning where these activities might most
appropriately be employed. -

o, Indic: Emploving training to influence
Judicial membership and perspectives

The Centre for Social Justice (CSJI). an Indian
NGO operating throughout much of the state of
Gujarat, has undertaken a unigue effort
regarding legal and judicial training. It does not
specifically focus on judicial independence, but
holds pertinent impiications nonetheless.

This unique undertaking is the traiming of
applicants for judicial appointments. In other
waords, the Center helps train applicants to take
and pass the civil service examinations that fill
the lower level positions in the state judiciary. It
particularly assists women and dafiny (the
preferred term for the pejorative
“untouchables™) to gain these positions.

At first impression. this may scem to be the
opposite of judicial independence: an NGO
helping to shape the judiciary by helping to
mfluence who becomes part of it. The question
is whether this is undue influence. The answer
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lies in the overall centext of the country’s bench
and bar They are justifiably known for “social
action litigation™ cases, akin to U.S. public
interest litigation, that expand and vindicate the
rights of the disadvantaged. At the local level,

" these institutions tend to be plagued by self-

dealing at the expense of clients, actions that
may account much more than conventional
explanations for the country’s epic court
delay. '+

(CS] at first intended to draw-on young local
lawyers to provide counseling, representation,
training and other legal services. Tt soon learned,
however, that the lawyers® own knowledge of
the law was appallingly low. This is
substantially a function of the very poor quality
of much Indian legal education. In response to
this reality, CSJ drew on the better, more senior
attornevs it knew to provide training to its
eventual siaff lawyers.

Training of lawyers led to training of judges, as
CSJ increasingly saw that the composition of the
sudictary reflected the relative lack of access
that the disadvantaged have to membership in it
As a matter of equity and diversity, the Center
began ofiering training to female and dafit
lawyers to increase their ranks among Gujarai
Jjunists, This helped them to pass the appropriate
civil service tests.

How dues this relate to judicial dependence?
To the extent that undue influence on the Indian
judiciary includes gender and caste biases.
expanding the diversity of women and dafits
expands the number of judees relatively free of
those biases. It also may alter the perspective of
fellow jurists who now must view members of

W See Roben S Moog, Whose Inrerests Aie
Supweme: Organizational Politics in the Civil Courts of
Indra. Assuciation Ter Astan Studies Monograph and
Occasional Paper Serics. Number 54 {Ann Arbor.
Michigan: Association for Asian Studies. 1997),
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these disadvantaged groups as colleagues.
Furthermore, as the Egypt country report points
out, “Studies in other countries have suggested
that women Judges are less subject to corruption
than male judges.”!*

The program officer who sees judicial
membership as an obslacle to independence
might consider supporting CSl-style training in
those countries where the composition of the
judiciary is determined by examination. The
programming implications of this experience are
broader, however. It also may be possible to
assist nongovernmental efforts to propose or vet
potentiat judicial nominees, so as to ensure a
greater degree of competence, probity, and
diversity in a judiciary. It should not be assumed
that these training and vetting activities are the
province of a bar association, which may be
subject to the same undue influence as a
judiciary. Human rights-oriented and
development-oriented NGO alterpatives also
should be considered -

Another innovative CSJ effort is the training of
voung lawyers it subsequently emplovs, through

which UbJ) advances aceess 1o justice. A zealous,

competent advocate for the disadvantaged also
represents a potential counterweight to the
corruption. favoritism and biases that
characterize some judges. The very fact that the
poor are able o secure counsel, and that the
counsel is competent and has a financial inlerest
in justice rather than delay, puts at least a
minimal check on business as usual in the
courts.

Program officers accordingly should consider
such NGO training appropriate where legal
education is inadequate. They further.should
explore access to justice as a judicial '
independence strategy. It does not simply ensure

1 Biackton, op. eit., p.4.
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that the poor have representation: it also is
inherently geared toward providing
representation that weighs against not just the
other side in a legal dispute, but against the
undue influence that the other side can bring to
bear.

h. Cambodia: Starting from scratch fo
instititionulize access 1o justice

The political settlement that brought massive
increases of foreign aid to Cambodia in the
1990s included substantial ciforts to improve the
country’s legal system and human rights
situation. The International Human Rights Law
Group (IHRLG) carried out two civil society
projects toward those ends. Given the havoe
wrought on the country and its population by
two decades of war, Khmer Rouge atrocities,
international isofation and economic
devastation, the IHRLG and other Western
organizations understandably took far greater
initiative than is necessary in many other
societies. .

By maost accounts, the IHRLG’s most successful
eifort was the Human Rights lask Force, an
initiative that worked with Cambodian NGOs to
increase their capacities to monitor, document
and seek to improve the human rights situation.
Such an effort was necessary for a host of
reasons. While human rights communities began
to emerge in other natiens during the 1970s and
1980s, Cambodia suffered through war, Khmer
Rouge rule that wiped out most of the educated
clements in the population, Vietnamese invasion
and occupation, and international isolation. The
upshot was that the task force was working with
focal NGOs whose personnel were either very
poorly educated or who had lived in refugee
camps or the west throughout the 1980s, and
who generally lacked human rights advocacy
experience.

While the current Cambodian government’s
record regarding human rights has teatured
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murder of political opponents, participation in
and toleration of violent land-grabbing, and a
host of other abuses, most obscrvers
nevertheless consider the Cambodian NGOs”
efforts to some extent successful. They actas a
minor check on those practices, win occasional
significant victories (e.g., publicizing the
dumping of imported toxic materials} and
provide information that the international
community has employed to restrain the
government from even more egregious conduct,
A noteworthy element in the THRLG’s
successful capacity-building was that it brought
in experienced Filipino human rights advocates,
rather than westerners, to provide the bulk of the
training and advising for the Cambaodians. As
different as Philippine and Khmer cultures are,
the Filipinos still were much closer to the
Cambodians in terms of orientation, having
previously experienced their country’s Marcos
dictatorship in the 1970s and first half of the
1980s.

Though the task force did not mainly focus on
the judiciary, its experience offers potential
implications for judicial independence
programming. In countries where the
aovernment is hostile to human rights,
supporting NGO human rights activism can
affect the overall chimate by creating external
and interpal pressure that can contribute to
greater leeway for the judiciary.

Another IHRLG project established a very basic
legal aid program, the first in Cambodia. Giver
that the country enly had a handful of lawyers as
of the early 1990s, the program utilized non-
lawyers whom its western stafl trained to
provide legal representation to criminal
defendants. Prior to the program’s founding. the
prevalent practice of the police and courts was
to incarcerate such defendants indefinitely
witlout trial, until and unless their families
could provide bribes to buy their freedom.

The IHRLG's initiative was a crucial first step
toward remedving this situatjon. For the first
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time. some defendants were charged, tried and
acquitted within legally mandated periods
(though the degree to which bribery by their
Families diminished cannot be ascertained). And
though judges remain subject to heavy financial
and political influence on their conduct, the
presence of defense counsel seems to constitute
a countervailing and monitoring force, rendering
at least some judicial decisions more impartial.
To a lesser extent than before this initiative,
today not all accused are held indefinitely, not
all necessarily depend on bribes for release from
jail, and not all trials result in convictions.

The Law Group’s eftorts to assist the courts
directly through an extensive mentoring program
proved far less successful than their civil society
projects, in large part owing to the pervasive
corruption and political control that plagued the
courts as well as other institutions of
governmeiit. The country’s jadges, who had
minimal training (most were former teachers,
poorly educated even for that function). were
unable to free themselves from the deeply
embedded societal norms of corruption and
adherence to party control. a complacency
reinforced by a history that proved that bucking
authority could be fatal. The Law Group’s hard
work with the judges had little if any lasting
impact because. whether due to choeice or
pressure, they were unable to make much use of
the Law Group personncl’s advice or support.
More broadly, there were and are substantial
questions about whether a better judiciary
accords with the priorities of a government that
is perineated by corruption and sustained by
repression, and that pours 40 percent of its
budget into the armed forces"™' when external
and internal military threats are minimal,

The programming implications of this
experience are at least three-fold. First, in those

e Econionzivi, Dcteher 702000, at 107
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countries where legal aid is rudimentary or
nonexistent, it may be necessary to launch or
support such efTorts in order to butld
countervailing forces against undue influence on
the judiciary. Second. it may be essential to
bring in foreign expertise to train the staffs of
the new legal aid NGOs and oversee their
work—though drawing on regional rather than
Western expertise can be more appropriate and
cost-effective, Third. and more broadly, the
Cambodia experiencesindicates legal aid can be
supported to good effect, even where the
covernment is not sm;porlive of it.

e Philippines: Diverse goals and
wunintended impact

The experiences of Philippine journalistic, legal
services, court monitoring and survey research
efforts in the 1990s illuminate a number of
respects in which civil society initiatives relate
to judicial independence.

The most dramatic impact of the four initiatives
has Howed from the Philippine Center for
Investigative Journalism (PCILI), an NGO
founded in the late 1980s. Judicial ethics and
corruption came 1o be one of several leading
arenas of PCLI work. lts most noteworthy article
was a piece that revealed unethical behavior on
the part of a Supreme Court justice. prompting
his resignation the next day. Some in the legal

mrofession leel that the maost important impact of

the piece might have been to limit the influence
of a top Marcos crony. with whom the justice
reportedly had ties, on court decisions.

The center has prepared a number of other
stories on unethical and corrupt judicial conduet,
These have included artictes on the questionable
positions and actions ol relatives of a former
chicef justice and an inferview in which an
anonymous judge explains the mechanics of
colieagues” corrupt conduct. The pieces arguably
have contributed to increased public perception
of serious problems in the courts, and perhaps

1(.’.‘()

even to current efforts to address at least some
of those problems.

This experience certainly does not translate into
pragramming that targets specific individuals or
institutions. Doing so would be highly
inappropriate and controversial. Rather, program
officers might explore whether top journalists
want to launch NGOs or programs conducting
investigative reporting and, if so, whether to
tfocus support on the rule of law, more generally
on democracy and governance issues, or most
broadly on whichever topics the journalists
deem most appropriate. That last option is the
one under which PCIJ has received most of its
donor support, including that which led to its
judicial articles. Of course, in those countries
where investigative journalism centers already
exist, program officers could look inte more
targeted grants concerning, say, the rule of law,
but should not suggest specific articles. The
credibility of such centers hinges on their setting
their own investigative agendas.

Philippine civil society also interacts with the
legal systemn through the operations of
alternative law groups (ALGs), legal service
NGOs that work to further development by
partnering with disadvantaged populations in
ways ranging from community organizing to
policy advocacy. In their direct judicial work
and in heiping partners participate in judicial
processes, these NGOs create countervailing
forces that further impartiality. And over the past
few years, certain ALGs have become
increasingly engaged in discussions regarding
judicial reform. The main thrust of ALG work
and accomplishments lies in other spheres,
however: notably and successtully influencing
scores of environmental, agrarian, urban
housing, fisheries, local government and gender-
oriented laws and regulations, and working with
communities and paralegals to help get these
legal reforms implemented.

The programmatic point here is that donors can
contribute to judicial independence even while
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supporting work concerning other aspects of the
rule of law or even other, non-legal fields. For
example, ALGs that focus on the cnvironment or
women's rights might well be lunded under the
rubric of access to justice. natural resources or
gender programs. Even though they see their
work in those terms, it has implications for
judicial independence. Program officers
concerned about this goal, but also wanting to
advance other development objectives, should
be aware of the overlap.

Related ramifications for judicial independence
can be derived from the experience of apartheid-
era South African NGOs that operated within the
confines of that nation’s repressive structures to
persuade appellate courts to more forcefully
assert their independence. The resulting
decisions (against laws and regulations that,
inter alia, limited non-whites’ rights to live or
travel where they pleased) helped undermine
apartheid’s Jegal apparatus. Clearly, not all
judiciaries respond to the kinds of sophisticated
Jjurisprudenttal arguments put forth by such
NGOs as that country’s Legal Resources Centre.
Nevertheless, where there is the potential for
such arguments to bear fruit, program officers
should see public interest litigation as a vehicle
for expanding judicial independence.

A third civil society initiative pertaining to the
Philippine judiciary was a “court watch™
program. Started in 1991 by the Makati Business
Club and other organizations, it involved
observation of court activities by law students
and other outsiders, so as to discourage
improper procedures and detect them when they
did oceur. Eventuafly dropped due 10 objections
from judges and other parties, the idea
nevertheless holds the potential to advance
independence where judicial leadership supports
it. Where such support is forthcoming, then,
program officers should consider it as part of'a
mix of judicial independence activities. Where
the support is lacking, it can indicate to program
officers that sincere top-level support for other
judicial independence initiatives is missing.

e

The fourth initiative has been survey research
carried out through a sood part of the 1990s.'%*
Geared toward assessing and publicizing public,
Judicial and attorney attitudes toward the justice
svsten, it arguably has played a role in raising
awareness of low levels of confidence in the
judiciary’s integrity and operations.

The Philippine experience indicates that
program officers concerned with galvanizing
outside support and/or pressure for judicial
independence have a variety ot civil society
options in hand. Under many circumstances, it
would be preferable to use them in tandem: to
combine access to justice, investigative
journalisin, court observation, and sutrvey
research. This blend can be used in combination
with direct work with judiciaries, but also
should be seen as standing alone where public
awareness and elite commitment to reform are
lacking. It conceivably can help stimulate that
awareness and commitment.

d. Bangladesh: Working with and around
the conrts

Two interrelated instances of civil society elforis
that advanced judicial independence have
transpired in Bangladesh at the appellate and
Jurisprudential levels. A 1992 conference
organized by Ain O Salish Kendra and the
Madaripur Legal Aid Association. two legal
services NGOs, was attended by fawyers and
senior jurists from across South Asia. It
hightighted progressive rulings by India’s
Supreme Court. As a follow-up, over the next
few years a third NGO, the Bangladesh
Environmental Lawyers Association (BELA),
invited high level Bangladeshi jurists to the

' See, eag.. Mahar Mangahas ot ol Mowitoring
the Stare of the Judiciars and the Legal Profession, a report
by Social Weather Stations in cooperation with the
Cordillera Studies Center. University of the Philippines.
Pagmioe (Manila: Social Wegther Stations, October U961,
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events it organized. often as resource persons. It
made itself and its perspective familiar to the
Jurists in the process, undercutting a judicial
perception of NGOs as atien organizations
dwelling outside the legal mainstream. This is
turn ammed to contribute to BELA’s arguments
being heard on their merits in bringing cases
before the courts,

This combination of activities may well have
contributed to a fandmark High Court ruling on
the NGO's standing to bring suit. More
specifically, in 1996 the Court ruled in favor of
BELA’s argument that people displaced by a
government flood control program were entitled
to proper resettlerment and compensation.

Other countries display similar examples of
NGO-judiciary interaction in ways that echo the
aforementioned experience of India’s Centre for
Social Justice. South Africa’s Centre for Applied
‘Legal Studies launched a series of “justice and
“society” conferences in the 1980s, bringing
together largely conservative jurists with
progressive fawyers for the first fime outside the
confrontational setting of the courtroom, and
argaably contributing 1o a subsequent softening
of perspectives and decisions by the former. In
Pakistan, the NGOs Rozan and the AGHS Legal
Aid Cell have trained and advised police and
other justice sector officials. The Women’s
Legal Bureau in the Philippines and the Legal
Assistance Centre m Namibia have been
respectively involved in preparing curricula for
judges and manuals for magistrates in their
couniries. In Mongolia, the National Center
Against Violence has trained police, judges and
prosecutors regarding violence against women.

These activities can help establish the legitimacy
of these NGOs before judges. They also provide
the jurists with perspectives they might not
receive if government otficials or law professors
undertook this work, perspectives rooted in the
NGOs grassroots experience of how the law
does and does not operate in reality.

Do

To the extent that any of these NGO activities
exerted influence on the jurists involved, was it
undue influence? In a narrow sense, no, since
they were not discussing malters before the
courts. But the answer also is “no” in a broader
sense, in that what these NGOs are doing merely
puts them on the same plane occupied as a
matter of course by senior litigators and other
infiuential persons who have personal and
professional ties to jurists in many countries. It
simply levels the judicial playing field a bit.

ngram officers seeking to promote this NGO-
judiciary interaction should do so in a manner
that does not necessarily start with proposing
such partnerships. Rather, by first establishing
personal and protessional relationships with the
parties potentially involved, they place
themselves in a better position to be honest
brokers who facilitate the cooperation. The
relationships should not be initiated simply for
these narrow purposes, of course. They more
generally are valuable in understanding whether
and how the rule of law operates in a given
society, and in coming to appreciate these
organizations” perspectives. The challenge. of
course, is to forge ties that facilitate such
understanding, but not to become co-opted 1n the
process.

Bangladesh is noteworthy for our purposes for at
least two other rcasons. First, it represents the
only effort that the author knows of in Asia in
which a bar association, the Bangladesh Bar
Council, has been involved with an effective
national legal aid program. How does this relate
to judicial independence? As with other
countries, this access to justice effort constitutes
a form of monitoring and a counterweight to
improper influences that undermine judicial
impartiality. By engaging the Bar Council in a
tegal aid effort, it draws that asscciation into an
activity that is implicitly oriented toward
judicial independence.
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A further, more distinctlive feature of this effort
is that the NGO established to undertake it the
Bangladesh Legal Aid and Services Trust
(BLAST), is affiliated with the Bar Council but
enjoys considerable autonomy from it. This
should not be seen, then, as a Bar Council
program, though it was established under the
initiative of the leadership of that organization.
The distinction is important, because it suggests
a model for potential efforts elsewherc: operate
more as an independent legal services NGO than
as a branch of a bar association.

The broad implications for program officers are
that they can help build judicial independence
by facilitating both formal and informal contact
between jurists and civil society elements. The
program officers can suggest partperships and
specific activities, but this will not always be
necessary. Under many circumstances, once
relationships are established they may lead to
cooperation and/or proposals that will advance
independence in ways that doners cannot design
or predict.

4. Broader Options and
Perspectives
a Threshold considerations

¢ What is often imphicit should be
made explicit: the key step in
deciding whether to faunch a
jJudicial mdependence initiative or
any rule-of-law program is not a
needs assessment. Though thatis a
necessary part of the process, in and
of itself such an assessment will
always reveal needs to be addressed
regarding the judiciary. other state
institutions, or probably any issue
the programn officer selects. Rather,
a decision on where 1o focus
resources should filter through an
interest/incentive assessiment and an
opportunity assessment.

The interest/incentive assessment
takes account of the individual and
institutional interests that favor,
oppose and have mixed agendas
regarding, for example, judicial
reform. The program officer asks
diverse questions as a part of this
process. How deeply rooted are
these in the history, culture, politics
and economics of the country? What
has been my or any other
development agency’s experience to
date pursuing programs with these
individuals and institutions, and
what does that say about the
interests at play? What incentives
exist to retain or reform conduct that
needs to change? Are judicial and
other governmental leaders’
commitments to reform sufficient to
overcome opposition?

The opportunity assessment filters
this identification ot needs through
an analysis of interests and
meentives, o determine where the
best opportunities for impact lie. It
takes account of where genuine pro-
reform dedication lies. It also
attaches weight to ideas, strategies,
activitics and potential projects that
spring from the intellectual soil of
the host country. Finally. this
assessiment takes account of
oppertunity costs: what alternatively
might be accomplished over the
coming decade if ditferent prionties
for tunding are pursued?

Engaging with civil society on judicial
independence

Most broadly and impertantly, a
program olficer must be open to the
possibility that civil society
organizations” contributions to
Judicial independence will come as

174

Guidance for Promoting Judicial Independence and Impartiality



ancillary products of their work.
The experience across the globe is
that NGOs® operate most effectivety
when donors give them the
flexibility to set their own agendas.
None of the law-oriented NGO
impact described in this paper
flowed from pre-planned donor or
grantee intention to afTect judicial
independence. It instead arose from
the funding agencies having
confidence in the judament of their
grantee partners, and stracturing
support flexibly enough to allow the
NGOs to decide on their own
actions and pricrities. In all cases,
then, the impact included but was

not limited to judicial independence.

It undercuts grantee effectiveness to
confine them to a narrow range of
activities, leaving them unable to
respond to emerging opportunities
and challenges. Institutional support
that enables NGOs to set their own
agendas often is preferable.

The substantive preference for
institutional support can provide a
degree of political insulation for a
funding agency concerned about
burning programmatic bridges to
stite organs if it funds NGOs or
media efforts that criticize the state
toward the end of bolstering judicial
independence. It in fact can be
preferable to legitimately explain
that institutional support lets the
grantee set its agenda. This is in
contrast to grants that narrowly
specity potentially controversial
tasks.

Civil society support should not be
' scen only as an alternative to
. Tunding state institutions. This

" chapter has identified a number of

instances in which NGOs undertook

Y

training and cooperation with
Jjudiciaries, pelice and other justice
sector agencies. Such interaction
can vield muitiple, cost-effective
benefits.
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b. The Context for Judicial Independence
Frograms: Improving Diagnostics,
Developing Enabling Environments,
and Building Economic Constituencies
by Erik Jensen'™

s Introduction

Organization of paper. This paper, which could
be subtitled, “diagnosing the legal system in
order to understand the challenges to and target
interventions for judicial independence and
judicial reform,” is divided into four sections,

The first section sets out empirical and process-
oriented methods by which to ascertain priorities
in judiciai reform program development. In light
ol the poor data available to target reform
measures and generate constituencies, this
section asks three questions:

il What does the judiciary do and why?
Targeted and effective judicial
independence and reform programming
requires vastly improved empirical
baseline data.

12 Haow much funding is enough?
Budgsiary aliocations are of direct
refevance to judicial independence
pregrams, with respect to both adequate
resources for the judiciary as well as
proper aliocation of resources within the
judiciary.

1.3 How much participation is enough?
Credible participatory processes to build

%2 The autlor would like 1¢ thaok The Asia
Foundation’s senior management for actively encouraging
zritical thinking and field applications that wst ideas about
maving judicial referm forward. The anthor woald also like
to thank Tom Heller and ihe Rule of Law projest at
Stanford Law School for creating opportunities Lo explore
and empirically test key under-examined issues in judicial
reicim.

constituencies for reform are as
important as any reform measure, While
all pay lip-service to the hackneyved
mantra of participation. few genuinely
value its centrality in setting priorities
and building constituencies. Cynicism is
rather thick on this turf because
patticipation has been used as a device
1o ratily preconceived agendas, rather
than to seek input in ggod faith and then
act on it.

The second section suggests that a pre-cursor to

ettective judicial reform programming is the

development an enabling environment in which

Judictal reform programs may take reot. Such an

enabling environment requires improved
information density about what the judiciary

~does, who constitutes the judiciary, the quality

of its decisions, and the effect ol its decisions on
the economy and on human rights. Informed by
reliable data, reform measures can more
effeetively target systemic improvements,

The third section briefly addresses special issues
related 1o building economic constituencies for
reforms, such as judicial independence and
improved administrative governance. Atlention
to often overlooked economic constituencies
may vield results in catalyzing and sustaining

indicial reform programs.

The fourth scetion ts a postseript that brielly
outlines three distinct approaches to judicial
reform programming. It urges a broader,
nterdisciplinary approach to judicial programs.

Tools to make strategic choices. Sir Isaiah Berlin
once observed, “We are doomed to choose and
every choice may entail and irreparable loss.”'*
USAID officers need to make strategic choices
about the placement of human and financial

“suivh Berlin, The Crooked Timber af
Hemenin . Clhapters 1 the fisios of deas (Konopts 1991,
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resources. It is hoped that this paper wiil be of
assistance in carrying out that core function.

2 Improve Empirical Data and
Process Methodology

Historically legal and judicial reform programs
have suffered from an extraordinarily weak
empirical basis lor pursuing articulated pelicy
prescriptions.’ Some might read this section
and allege that all of the recommendations
support research and process, rather than action
or “results.” The proposed research can and
should be directly linked to a program of action.
Past challenges have highlighted the importance
of reliable data to target efforts, decrease waste,

and improve program impact. And, over the last .

decade methodology has been developed and

5 Historically, four of the reasons for empirical
problems are the following: Some of the wezk empirical
basis is attributable to challenges and inherent problems in

the sector. Cross country comparisons ¢an be difficult, And -

relative suecess in condlict resolution is not always casy to
measure. Relatively scarce human resources in the field is
another factor. While some leading law schools offer strong
interdisciplinary options, most are very weak. And most
schools with strong interdisciplinary studies completely
neglect mstitutional analysis of fegal systems. This is
changing. but building up such expertise will take time. A
third factor is that most lawyers have poor skills in
empirical research. For example, in recent vears lead
articles on law and development published in leading Jaw
reviews have relied extensively on odd newspuper
clippings. A fourth and related factor contributing to the
limited human resource base in the area is the reluctance of
the legal fraternity 1o collaborate with social scientists. The
insights of lawyers and judges are important. but this group
has overly donvinated most diagnostic legal systems
research to dase. The majority of Titerature in the Tegal and

judicial reform field is narrow and densely technocratic,

Reform efforts are Jimited by the capacity of internal Jegal
cultures to reform themselves. The statfing of the design

-phase of judiciud reform projects highlights and perpetuates

this limitation. Teams of consultants on legal and judicial
reform project design tend Lo be exclusively composed of
lawyers and judees. The exclusion of institutional
ceonamists. politicat ;c[cnli'sls. socielogist, and olher social
seientists contributes td shortcomings in project design.
This practice, howeves: is slowly changing.
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tested to obtain such data. To illustrate. donor
agencies would not embark on a contraception
program without first ascertaining contraceptive
prevalency rates in projeci areas. Similarly,
strategic research to develop necessary baseline
information should be incorporated into judicial
reform programs.

This section answers three questions related to
judicial reform programs, including the
independence of the judiciary: What does the
judiciary do and why? How much funding to the
judiciary is enough? And, how much
participation in judicial reform processes is
enough?

a. What does the judiciary do and why, and
how is the judiciary perceived?

Even in countries where projects in legal and
judicial reform have enjoyed relatively robust
implementation, international experience has
demonstrated that generally projects have not
produced the promised system outpults,
outcomes and broader impacts. This has led to
efforts over the last two years to re-examine the
relationship between project design and goals
pursued. Efforts are now undenway to
investigate an area where we lack an
understanding of the evolution of effective legal
institutions: disaggregation of supply, demand
and wreatment of cases by the courts. This
analysis, which may include 1ssues refated to
judicial independence, seeks to answer such
questions as: What do the courts actually do?
And, why do the courts do what they do? Public
perceptions of what courts actually do directly
relate to their legitimacy. Past judicial reform
programs, informed and designed almost
exclusively by the internal legal culture.'* have

e Internal legad culiure™ relurs to lawyers and

judges both international and domestic. Ofien consuliing
tcams arc composed exclusively of lawyers and judges. And
thuse who are consulted about the reform agenda are alse
lawvers and judges.
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failed to incorporate the needs and experiences
of ordinary citizens (consumers of judicial
services) in resolving disputes. To achicve
mdependence in fuct courts need Lo develop
their legitimacy in order to build a power base of
support.

Disaggrecating supplv and demand. Altempts to
disaggregate supply and demand within the
judiciary can yield important insights, providing
the tools to target interventions and structure
incentives to improve performance. Poor
diagnosis of problems in judicial performance
increases the likelhiheood of project failure. For
example, despite extensive reports analyzing
Judicial performance and recommending reforms
n Indonesia, there is little empirical information
about the actual business of the courts. Yet good
targeting requires, among other things: a sharp
analysis of use pattemns-at various levels of the
judiciary, especially the lower courts; a
qualitative assessment of the motivations of
litigants and non-litigants for accessing or not
accessing the courts;'*"and a baseline for
understanding specific problems in the treatment
of certain types of cases. A series of questions
arises, including the following:

1. What types of cases are being filed in
the courts?

2 Who is filing them ard whry (individuals
and organizations)?

3. Who is defending them (individuals and
organizations)?

4. What is the length of time certain types

of cases will take to reach disposition?

A qualilative assessment is supported by
interviews with litigants and would-be-litigants.
Quantitative data collected on the treatment of cases can
also suppart inferences about motivation.

0]

3. Which case-types arc most likely to go
to trial?

0. When trials are held, how long do they
take?

7 What is the motion practice and other

demands on judicial time associated
with certain types of cases?

8. How often are continuances granted and
how many appearances are made in
certain tvpes of cases?

9. What types of cases would benetit from
alternative dispute resolution programs?

10. s there evidence that more potential
litigants would access the courts or
other dispute resolution fora if the
courts or such alternative fora
performed more clfectively?

While the literature usvally refers to
“overstressed court systems.”"™® one should be
skeptical of this generalized claim. Hard
cmpirical data may show oversuress in certain
parts of the system, and woeful underutilization
in other parts of the svstem. The empirical work
suggested here can lead to a better
understanding of incentive structures within the
judiciary and relative workloads within the
systen. For example, if the case backlog is
sufficiently large. judges may be able to avord
accountabitity for failing to decide difficult
cases in a timely fashion. This was a finding that
emerged from research undertaken by The Asia
Foundation under an Asian Development Bank
funded diagnostic of legal and judicial reform in
Pakistan, completed in 1999, Nationwide cose-

A Just one example. see Mark K. Dictrich,
Legal and Jinlicial Reform in Cemal Furope and il
Forner Soviet {Union: Voices from Five Counmries {Workd
Bank: 20001 at p. 6.
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level research revealed that judges
systematically avoided difficult cases (such as
certain property and commercial disputes)
because judicial performance criteria actually
operated to provide perverse incentives for
judges to handle simple cases and avoid difficult
ones. Judicial performance is ascertained by
achieving a minimum number of “units” per
month. Each tyvpe of case is worth a set number
of units, based on the difficulty of the subject
matler and the estimated time it should take to
dispose of such a case. Since there was a
substantial case backlog in certain parts of the
country, judges could choose to avoid deciding
difficolt cases in favor of multiple easy matters,
which generally are of least consequence to the
econemy and society at large. The study
revealed over-worked parts of the system as
well. This is but one of many examples of the

- value of this research in revealing what the
system does and how it is manipulated. Among
other things, this research is also useful in-
ascertaining the number of frivolous or
illegitimate cases in the system, the number of
cases where public goods are at issue, and the
level and nature of government involvement in
litigation. Such information is essential to
designing effective judicial reform
programming,.

Perceptions of what the court dees: public
opinion polling. Measuring and analyzing
demand for an independent judiciary is an
important arca of inquiry. Building such demand
focuses on the relationship between the internal
institutional environment of the judiciary and
public demand for reform among constituencies
that may mobilize to channel that demand {e.g.,
cconomic actors, human rights activists, and
citizens regarding issves faced in their daily
lives). Public opinion poliing can be a useful
tool to ascertain and analyze demand, though
US-based examples of such surveys are of
minimal utility in framing opinion
questionnaires in countries where citizens are [ar
less familiar with the business of the courts. A

Doy

public opinion survey on dispute reselution in
Indonesia designed by The Asia Foundation,
funded by USAID and currently being carried
out in collaberation with AC Nielsen is a more
relevant examptie for the developing country
context. The survey will yield msights as to the
types of disputes citizens encounter, where
citizens resolve their disputes, which issues
generate the greatest demand for reform, and
where constituencies can be strengthened and
maobilized.'” -

b How much funding is enough?

“Finally,” the reader may be thinking, “we are
getting down to one of the traditional, technical
issues related to independence of the judiciary.”
At the outset, before getting into the
inconclusive analysis of funding options that
follows, it is important to highlight the value of
good budgetary analysis regarding resource
allocation to the judiciary vis-ég-vis other
branches of government (and the military), as
well as resource allocation within the judiciary.
Donor expenditures on such analysis is money
well spent. This is an area in which
collaboration between the economic growth and
democracy and governance sections of USAID
may be fruitful. Usvally, the economic growth
field officers will be able to identify and access
local publie finance experts to undertake the
analvsis, and may also contribute 10 the
development of'a framework for the research,
data analysis, and evaluation. Budgets should be
analyzed not just at the national level, but also at
the subnational level (provinces, states, and
focalities if they contribute to the judicial
hudget). A detailed explanation of the process
that the judiciary undertakes to prepare and
present its budget should be included in this
analysis, which may be likely to reveal a lack of

1% Results of this survey should be available
toward the end of the vear from The Asia Foundation.
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capacity within judiciaries to prepare and
present professional budgets.

Anmong other international instruments, the UN
Basic Principles ou the Independence of the
Judiciary calls for governments to “provide
adequate resources” to judiciaries to enable
them to perform their functions. Let us leave
aside the foltowing larger question: in terribly
impoverished nations, where should funding for
the judiciary rank among a host of competing
international obligations that have funding
implications? So, how much Tunding is

*adequate?” One may counter with the question:

is the current level of funding clearly not
enough? In the Philippines, slightly over |
percent of the budget goes to the judiciary; in
Pakistan .2 percent of the national budge and .8
percent of the provincial budget go to the
judiciary. Not surprisingly. the courts in both
countries think that their budgetary allocation 15
inadequate. In light of the scarcity of resources
and competing fimancial demands facing most
developing country governments, a two-phased
strategy is recommended for judiciaries that
would like to build a case for increased funding.

Phase one: develop transparent systems of

resource allocation within the judiciarv. In order

to justify increased resource allocation, a case
must be developed that (1) what the judiciary
does is useful, and (2) it could previde more
useful service with more funding. The earlier
discussion of research on what the judiciary
does and why is directly relevant to building the
first part of this case. The second part of the
case—that the judiciary could do morc usctul
work with more funding—will be impossible to
present credibly if the judiciary itself does a
poor job of internal resource allocation. Note
that the level of fiscal autonomy that judiciaries
enjoy varies widely across countrics. For
example. some judicial budgets are micro-

9

managed by ministries of justice:'* others
receive more or less a block allocation from the
legislature at the national and subnational levels
te manage within a bottom hne. Where judicial
budgets are micro-managed by bureaucracies,

“there is an inherent structural problem that needs

to be addressed.'® The comments below relate
1o those setlings where the judiciary has some
discretion in atlocatling its resources.

Podr internal resource allocation within
Jjudiciaries should be a matter of acute concern
to DG officers.' One only needs to visit the
relatively palatial Supreme Court and High
Court facilities in many developing countries to
undlerstand the extent to which lower courts are
firmly positioned at the end of the food chain tor
budget allocations within the judiciary.
Increasingly in recent years. as resources have
shrunk in relative terms, the superior courts have
tended to deny desperately needed resources to
the lower courts. As menttened above, physical
facilities are vastly different between the
superior courts and the lower courts. Salaries
and benefits differ enormously as well. It is not
unusual to find that superior court judges
receive eiglit to eighteen times the salary and
benefits of lower court judges. Superior court

" This is appurently the case. for example. in

Slovakia. For an excellent discnssion ol this model, as well
as recommendations to create special budget ehapters for
supreme courts as well as regienal courts. see the Slovakia
case study, Sec also an excellent discussion of this model in
the Ukraine case study, Recall that the LS, Department of
Tustice managed the federal court budget until 1939,

*The country papers for this exereise present
interesting, i Tamiliar, analysis of budget allocation
problems including the perennial problem of reliance on
Ministries of Justice for budget allocations.

“TWhile disproportionate attention has been paid
to the constitutional role of courts. far 1oo little attention
hus been paid 1o the role of'the courts in a deliberative
democracy: s citizens” view of the courts. One of the efleets
ot this theoretical disequilibrium is that lower courts have
buen given far less attention v donors.
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judges frequently fail to appreciaie the
demoralizing effect of such glaring differentials.
Gross resource mismanagement within the
judiciary undermines the credibility of the case
for increased budgetary commitments to the
judicial sector.'®® The endless anecdotes to the
effect that subordinate court judges do not have
enough paper and paperclips draw sympathy.
But, if the paper and paperclips have been
denied because superior judiciaries have
altocated those resources to their own creature
comforts, the sympathetic stories ring hallow.
Recently, in one country, funds earmarked in the
judicial budget to build a subordinate court in an
area where a tent was being used as a courthouse
were re-appropriated by the appellate court to
cover appellate judges’ highly discretionary
expenses. Encouraging judiciaries to exercise
transparency and responsibility in their budget
allocations is an important Nirst step in building
the case for “adequate™ levels of funding.

Phase two: examine alternative methods of
funding the judictary to assure that it is
“adequate™ and secure. This section briefly
discusses five options for generating funds for
the judiciary: fixed percentage of the budget,
fiting fees, interest on court deposits, statutory
award of court costs, and the proceeds of
penalties and fines.

Constitutional security: fixed percentage of the
budyger. Assuming that the judiciary makés
progress on phase one—that is, it builds its
capacity to prepare and present budgets and
establishes its credibility in prudent resource
allocation—this subsection considers
constitutional and fixed budget approaches; the
next section considers self-generated funds. The

I many ecuntries, the depth and extent of
despair. corruption and. perverse incentives within the
snbordinate judiciary is barely fathomable. Court stafls are
alienated and Jemoralized. Channels of dialogue with the
superior judiciary often are poor. And the depreciation of
currencies and inlfiation deepen the sense of inscourity.

pY

Vi

dominant strategy is to advecate mechanisms
that provide more secure funding to the judiciary
at the national and subnational levels.'™ The
likelihood of success is Iimited, however,
particularly in perpetually poor countries. Even
if such a country constitutionally guarantees
adequate funding or adopts a “fixed percentage
of the budget” set-aside for the judiciary,
experience has demonstrated that these
budgetary commitments are ignored ot
manipulated in various ways. Still, the
introduction of such a benchmark can be useful
in policy dialogues about budgets, cven if it is
not ultimately adopted.

Most of the experience with a fixed percentage
of the budget model has been in Latin America,
for example: Costa Rica, El Salvador,
Guatemala, Dominica, Honduras, and Venezuela
(more recently). This model was diSc_dminuad in
Bolivia in 1995, There are vartous positive
features of this model: the set percentage
formula tries to protect the judicial budget from
political intervention; it has an educational value
in suggesting what “adequate support” for the
judiciary is, and—even with- manipulation and
fluctuations in national budgets'®—it provides a
level of predictability in funding, Fixed
percentages range from one percent to four
percent of the budget.'*

1" Of course, empirical challenges can be
significant in cross comparisons of budget allocationg
where the functions of bureaucracies and judiciaries are not
uniform. Yet, detailed. hard-nosed budgetary analysis is an
invaluable tool. like the empirical research suggested in the
previous seclion. The corollary of the question: »What does
the syvstem do?” is “How much does it cost?”

2 Note that in lederal systems. the resourees [or
much of the judiciary are likely o come from the
subnationad level. So national percentage of the budget
madels miay be rather insignificant compared to the
resources at the subnational level, And censtitutional
problems in dictaling subnational budgstary conunitments

“may be signilicant.

1t Costa Rica actually has a six pereent ses-aside.

but that consists of three percent for the judiciary and three

percent tor the ancillary institutions such as the judicial
police, prosecutors. and public defenders.
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Funds generated by the judiciary. At the outset,
it is useful to recall that earlier in the United
States, the majority of trial courts were
insufficiently funded through state and local
covernment. In light of significant popular
resistance to raising direct taxes to support the
judiciary, user fees became an aitractive
alternative,

Realizing the difiiculties in advancing the case
for a budgetary set-aside or meaningful
constitutional guarantees of adequate funding, a
number of alternative techniques, some of which
are a good deal better than others, may provide
viable alternatives, The following are four
examples of such mechanisms listed in
descending order of desirability: (1) raise the
filing fee; (2) allow carnings on court deposiis to
accrue fo the judiciary; (3) provide by statute
that the award of court costs goes to a judicial
budget; and (4) allow penalties and fines
assessed by the judiciary to go to the judicial
budget. Of course, Option 4 presents the clearest
possible conflict of interest and likelihood that
the judiciary’s impartiality may be

compromised, but it is not without precedent.
For example, Section 14 of the India Securitics
Exchange Board Act of 1992 permits a quasi-
judicial body to generate funds for its own use
from the fines and penalties it imposes on
consumers of its services. The fundirg
mechanisuy itself may noi raise strong
objeciions. But the suggestion that the proceeds
(or a portion ofit) go to a separate judicial fund,
outside the immediate control of ministries of
justice and finance, will meet‘resistnnce.

Salaries. Before closing, two cautionary notes
related to judicial salaries should be considered.
First., substantially raising judicial 5a laries
should not be encouraged without
simultaneously developing and implementing
well-conceived and well-understood judicial
performance standards. There is no.empirical
evidence demonstrating thatju'dfcial
performance is improved simply by raising

salaries.’™ Seme of the country papers suggested
that salaries were not even considered as
meanmgful factor in the judicial compensatien
package. In these cases, it is plausible that
judicial positions are sold or distributed as
patronage and used to seek rents. In such
environments, it is almost certain that increased
salaries will have no positive effect on reducing
the predatory behavior of such judges. Second,
comparisons of judicial salaries with those in the
civil service can become problematic. In some
countries, judges are not paid as much as their
counterparts in the civil service who have -~
equivalent qualifications and experience. In
other countries, the problem is the opposite:
judge’s salaries are tied to civil service grades;
therefore, movement on improving their salaries
is encumbered by the even more burdensome
and ditficult issue of civil service reform.

e How much participution is enough?

The eritical importance of building credible
participatory processes has frequently been
stressed by judicial reform experts. Experiences
in many developing countries have demonstrated
that “how” to reform is as umportant ag “what”
1o reform. While it is bevond the scope of this
paper to address this subject in detail, its
importance cannot be overstated. Despite the
“eot-religion” lip service paid to stakeholder
consultations and the considerable expectations
that such consultations raise. the fact remains
thai, in practice, these consuitations have tended
to be poorly conducted. '™

" See. e.g.. Vinod Tomas. ¢t al. “Chapter 6:
Governanee and Anti-Corruption™, in The Ouality of
Growtli (World Bank & Oxtord U, Press: Aug, 2000), at
www.avorldhank. orgfhtmi/exiph/gualitvarewth.hom.

" For a more extensive analvsis ol this issue, see
gencrallv, Frik Jensen. “Meaningtul Participation or
Peliberative Deception: Reahties and Dilemmas in
Legitimating Legal And Tudivial Refonm Projects Through
Consultative Processes.” Paper Presented m World Bank’s
Powvers' Farom (Mashingian, D.C - Movember 4. 1999,
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Dilficulties faced by previous legal and judicial
reform programs may be attributed, in part. to
lack of adequate levels of participation and
stakeholder ownership. Credible, meaningful
participatory processes swrrounding judicial
reform are challenging and time-consuming to
design and implement, In assessing the prospect
of participation, the question arises as to
whether elements of the legal svstem. and the
Judiciary in particular, can bend o criticism and
take value from the consultative processes at all.
Judicial independence is a time-honored
characteristic of the institution, though in
practice “independence” is frequently confused
with judicial “isolation.” The legal instituticnal
culture is hierarchical both vis-a-vis the public
and within itself. The last section of the paper
deals with building economic constituencies.
But lessons could also be learned about the need
to build constituencies for judicial independence
and reform among citizen groups through
programs adapted from such path-breaking work
as that of the state courts in California to
strengthen citizen-judiciary relations.'”

¥ The California Judicial Couneil Task Foree on
Coeurt Community Quireach was set upa 1997 e explore
ways by which the courts could “improve services 1o the
users of the justice system”™ and reclaim their respected
historical role as being “relevant 1o the lives of the citizens
they serve.”™ The operational vision of the task force was
twofold: (1) that courts should be open avenues of
communicationt with the public through which the courts
truly “listen” to the congerns and probiems of members of
the community; and (2) that courts should actively engage
in public education about the role and operatiens of the
courts. See generally Repaore of the Special Task Force on
Court-Communiny Qutreach (1999): Verenica 8. MacBeth,
Svunpaosien: Judicial Outreach Initfarives, 62 Alk L Rev.
1379 (1999). Among other things. the report addressed 1he
guestion: “[hjow can judges most eftectively balance jiheir]
community responsibilities within the appropriate
limitations?™

3. Muke Transparency and
Information Density a Top
Priority in Order to Create an
Enabling Environment for
Judicial Reform and
Independence

Without governance related reforms to create an
enabling environment ¢ public institutions,
isolated legal and judicial reform eftorts are
likely to fail. Expericnee has demonstrated that
committed leadership is necessary, but alone
insufficient to deliver substantial outcomes.
Internal enforcement mechanisms and incentive
structures must be developed to ensure
cooperation among competing agencies and
institutions, Without adequate incentives, civil
servants and judges are unlikely to make
sustained day-to-day progress. At the same time,
reforms will only take hold through public '
access to credible information and
constituencies demanding accountability and
supporting reforms. This section briefly
addresses the importance of transparency or. .
information density to an enabling environment
in which reform can take place; the last section
addresses the potential for mobilizing economic
actors as a constituency to demand
accountability and reform.

Sequencing judicial independence and reform
projects is not a tidy exercise. Yet, of'all the so-
called integral elements of judiciat

independence and accountability, improving

information density about individual and
collective legal rights and the institutional
performance of the judiciary is perhaps the most
essential contributor to an enabling environment
in which reform can.take place. It is the first
step. ;

Institutional accountability is a critical
component of l¢gal reform. Institutions,
however, do not reform themselves. Without
wide public access 1o information,
accountability will not take root and
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constituencies cannot properly arm themselves
to demand reform. Creating an enabling
environment for reform through a set of
activities designed to improve information
density about laws, legal and administrative
institutions, and avenues of citizen redress is a
sound investment. Strategies should include
creative use of law reform, the media, and new
technologies to promote public access to
information on the judiciary and related
institutions. More specific examples include:
publication of research (recommended above)
on judicial performance, budgets, public
opinion; publication of decisions (preferably
through posting on the internet); publication of
an annual “State of the Judiciary™ report;
publication of the work of the Ombudsman’s
Office—or equivalent administrative dispute
fora—and passage and enforcement of a
Freedom of Information Act.'™

9. Build Constituencies for
Reform, Especiaily Among
Economic Actors

The three most obvicus potential constituencies
for judicial mdependence and reform, that may
also have some level of capacity Tor collective
organization, are human rights groups (and
students), organized labor and erganized
business. While human rights groups (Indonesia)
or labor groups (Yugoslavia and Poland) may

""The Asia Foundation s approach 10 law reform
recognizes that freedom of and access to information are
arguably the most important clements in creating an
cnabling environment in which public institutions will
become more responsive o citizens needs. [t is impossible
to held public instiwtions, particularly the judiciary. tully
accountable in an environment of information asymmetry.
Access to information empmvers individuals by raising
citizens” expectations as to what they may expect in their
interface with authority. Lists of things can and should he
done to strengthen judicial independence and o
accountabtlity: this is the most fundamental firse step.

however,

21

catalyze a reform movement, sustaining reform
efforts often requires economic actors who sharc.
a portion of the reform agenda (that is, they may
share some broader public interest geals in
addition to their more narrow industry-level
objectives) and have a capacity to organize.

“On again. off-again” connection behwveen law
{the role of the judiciary, indicial independence)
and economic activity. Until our empirical
understanding of the connections between law
and economic activity becomes much deeper,
Rick Messick’s use of Albert Hirschman’s
observation of the “on-again, off-again”
counection between law (the judiciary and
judicial independence being part of it} and
economy is probably the best interim
characterization of the connection."”!

a. Do economic actors really care about
Judicial independence?

The short answer to this question is that
economic actofs are not natural constituencies
for judicial independence yrer se, or even
necessarily for judictal reform more broadly.
The connection between ecenomic actors and
Judicial reform is related to the larger question
of the extent to which legal systems factor in to
risk analysis in developing countries. Since
1992, China has been the largest recipient of
foreign direct investment. In 1997, before the
East Asian Eeenomice Crisis, Indonesia was
ranked fourth among countries receiving direct

! Richard Messick, “Judicial Reform and
Economic Develepment: A Survey of the Issues,” The
Workd Bunk Posearcl Obvorver, vol T no, 1 {1990),
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foreign investment.'™ The Indonesia data
indicate an incredibly high proportion of large
investors. Given the extraordinarily weak rule of
law in Indonesia then and now, this suggests that
large investors looked to the predictability of
what Mancur Olson might have called
“stationary bandits™ outside, but also within, the
legal system. Their extractive price is
predictable, and therefore more desirable, than
“roving bandits.”'™ Micro-indicative rescarch
conducted in business communities in Asia'™
suggests that the generalized “investor
confidence” rationale for judicial sector support
is inflated. Of much greater significance to both
domestic and foreign investors is the overall
political stability of the environmerit. To the
extent that the judiciary may contribute to that
stability. its performance is salient to mvestor
confidence. Apart from generalized stability. at
least three levels of economic activity and the
courts” potential contribution to investor
confidence come to mind. First, in some
economic matters, the judiciary may impede
certain lines of business from developing. This

"2 Global Development Finance, World Bank
Debtor Reporting System ( World Bank: 1993), quored in
Theodore Moran, FDf and Develognnent: The New Policy
Agenda for Developing Countries and Economies in
Tranyitivi (Instiluie Jor lileraational Economics: 1993) 1
is well bevond the scope ot this paper to discuss the efteel
of the East Asian Lconomic Crisis on investment in
Indonesia and the clfect of China’s ferthcoming
implementation of the WTO. It is interesting to note that
very large investors dominated FP in Indonessa in 1997,
while SME investment in Ching was the controlling block,
even alter discounting the substantial amount of “round-
tripping” ol capital by indigenous invesiors.

" Mancur Qlson. Power and Prosperity:
Outgrowing Communist and Capitafist Dictaiorships
{Basic Books: 2000). And. even where the judiciary or
specific Judges are relatively uncorrupt, experience
comports with that suggested ia several papers tor this
project: that is. that nany courts are behind the curve in
ustderstanding the econemic consequences of their
decisions.

" For example. Amanda Perry's work in Sri
Lanka. [lensen-Perey email exchange: June 23, 2000,
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is often the case with respect to administrative
regulation arid administrative courts as they
interact with small and medium sized business.
Second, in other types of businesses a
dysfunctional judictary may encourage
monopelistic behavior (entry is difficult) by
those who can manage risk from within. Ina
third sct of economic cases, whether a judiciary
functions poorly may be perfectly irrelevant—
where transaction costs are low and business
=risk 1s managed through vastly improved
_information networks.'”

h. Could econonic actors be convinced
that they should care about fudicial
independence?

SMEs as a constituency jor reform. The short
answer to this question is “perhaps,” especially
with small and medium sized enterprises. The
potential benefits to SMEs may be indirect. but
they are not necessarily remote. The central
challenge is to develop causal connections
between support for judicial review of
admintstrative cases and the potential of such
review to enhance the predictive level of doing
business and reduce over-regulation and rent-
sceking by the burcaucracy.' In this way, the
judiciary could help business, and, by doing sc,
strengthen a potentially important constituency
in support of its own reform agenda, which may
well include judicial independence. Program
development should try 1o ascertain the causal
linkages between the courts and SME
operations. For example, can courts, through
their ultimate enforcement capacity, improve
administrative governance in the shadow of the

' Many other issues. such as what businesses
need to do 1o attract large-scale capital, are bevond the
seope of this paper.

17 The SMEs™ interests are in slabilizing the
policy/fegal framework tor SMEs and regularizing judicial
revicw ol administrative action. See. e.g., Dictrich sapra al
. 18 interviewing Romanian small- and medium-sized
entreprenetrs,
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law? Focus groups and polling among SML:s.
where they are organized, is a useful activity to
ascertain their interest and potential to organize,
at least in part, around broader issues in the
public interest, such as independence of the
Judiciary.

The Asia Foundation, with USATD funding, will
be explering the constituency potential of
Indonesia’s SMEs in a legal and judicial reform
project that is just aboul to get underway.
Indonesia’s 6-7 million small and medium
enterprises (SMEs) (35 million if one includes
micro-enterprises) may provide a powertul,
largely untapped constituency for fegal reform.
Through The Asia Foundation’s SME policy
reform programs in Indonesia,'™ 14 regional
eroupings of SME owners, called forim decerah
or Fordas (Regional Fora for SMEs), have been
established. The 14 Fordas include over 1,000
small and medium enterprises. SMEs are well
aware that a stable and consistent legal
envirenment is conducive 1o private sector
development and are supportive of reform
initiaiives to increase legal certainty and
stabtlity. Mobilizing SMEs through the Forda
network to voice their concerns could strengthen
the reform movement enormeusly and will
represent the first effort to explicitly engage the
huge and potentialiy powerful SME sector in
lecal and political reform in Indonesia. This
project is not specifically focused on judicial
independence, but the same principles of
constituency building apply.

Many of the issues, which concern the public
interest reform movement generally, such as
corruption: crime and lawlessness; lack ol
accountability; burdensome and complex

" These are the Private Enterprise Policy Reform
Programi {PEPR) and its sister projeet the Policy Retorm
lor increased SME Growth Program (PRISM) which began
in 1999, hoth funded by USAIDN s Oflice of Eeonomic
Cirovth
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bureaucracy and uncertain land utling, have had
particular negative impacts on SMEs. Arbitrary
govermment and rent seeking behavior among
administrative officials has taken a heavy toll on
business development. Complicated licensing
and registration requirements mvolving various
administrative departments have created
extensive opportunities for rent secking among
those responsible for issuing business permits.
Lack of information regarding the sequencing of
muttiple permits further contributes to delay and
cost, as bureaucrats utilize inconsistent,
intlexible procedures to extract bribes. Due to
economies of scale, the unit cost of generic
bribes hits SMEs harder than larger enterprises.
Onerous licensing procedures can constitute a
substantial portion of SME’s start-up costs. As
such, SMEs may constitute a highly supportive
constituency for administrative transparency.
Another advantage of focusing on local SMEs is
that it deflects the argument that economic
reform is all for foretgn investors and, therefore,
should be blocked. Given the current political
environment in much of Asia, and 1n Indonesia
in particular, focusing on local constituencies is
more likely to be sustainable and effective.
Again, in this area it is important to integrate the
efforts of DG officers and EG (economic
arowth) officers in exploring these
programmatic opportunitics.

3 Postscript: Three Distinct
Approaches o Judicial Reform
Programming

In considering the issues discussed above, the
DG officer should be aware of what seemis to me
arg three distinct approaches to setting
governance program prioritics generally, and

Jjudicial reform priorities more specifically.

These approaches | have characterized roughly
as “structural.” “doctrinal.” and “functional-
political economy.™ As noted in the description
of cach approach below, these three have their
rough equivalents in the evolution of social
science and legal thought,
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Structural. Much of the literature on judicial
independence lists constituent clements of such
a state of institutional being. This literature is
not very helpful in assessing how independent a
judiciary is or, much more importantly, whether
any given judiciary is a legitimate arbiter of
public-private and private-private conflict. It is
easy 10 get tied up in definitions in judicial
independence discourse: independent, impartial,
autonomous....'™ Even assuming that attaining
these attributes is desirable, an assumption that
some question, a methodology that effectively
measures these attributes is vet to be developed.
Indeed, at different historical junctures,
judiciaries from Chile to Iran to Indonesia have
been viewed a3 relatively to very independent,
and simuitaneously as illegitimate. The
structural approach is tied to the public
administiation model of institutional
development of the 1960s and 1970s.

Doctrinal. Another strand of literature on
Jiudicial independence is highly doctrinal. This is
unsurprising given that [awyers and judges,
whose education 15 based on doctrine, have
dominated the analysis of legal systems. For
decades. the idea that an independent judiciary
is vital to restraining other state actors has been
at the heart of doctrine-for-export in efforts to
transplant legal systems. The doctrinal model is
closely aligned with the Formalist School of

- legal thought of the 191h century and the first

half of the 20th century. (Yet it is surprising how
resilient this school has remained through many
unfortunate legal reform projects in developing

countrics.)

" For an interestjng: discussion of independence,
see John Fergjohn, “Independent Judges, Dependent

Judician £xplaining Judicial fndependence.” 72 So. Cal.

L. Rov 333 (1999): |A] person or an institstion [is] ...
dependent” it she. e or it “is unable to do its job without
relving on some other institution or group.” FHe then points
owt the numerous institutions through budgets, procedural
rules and the like which can infringe on independence
accerding 1o this breader definition.

“’2/{

Functional-Political Economy. Some of the most
innovative field work since the mid 1980s has
focused on the political economy of judicial
reform and the relationship of the judiciary to
economy and socicty, to culture and history.
Political economy programming has several core
elements that are germane to judicial
independence programming. First, it employs a
functional approach which focuses on where
conllicts arc resolved and why.'™ The judiciary
is part of the focus, but not exclusively so, This
functional approach relies on social science
research to derive empirical evidence on the role
(and perceptions of the role) of the judiciary as
well as other dispute resolution fora, linking
those roles to resource allocations. Examples of
this research include examination of case
records to understand client motivations, the
quality of judicial reasoning, clearance rates,
and execution of judgment; litigant and would-
be-litigant interviews and surveys; analysis of
budgets both across branches of government and
within the judiciary; and opinion polling of
various constituencies. Second, political
economy programming is concerned with
building credible processes and developing an
enabling environment in which sustainable
judicial reform programs may develop. One area
of concern here is: what can the judiciary do to
improve its legitimacy and strengthen its
accountability vis-4-vis citizens, business
groups, labor and human rights groups. Third,
and related to the previous two, political
cconomy programming examines meentives and

™ Especially in countries where the capacity of
legal institwions is weak, performance substandards and
implementation of laws relatively poor. the structural
approach will suggest what the problems might be it the
institutions worked and the Taws were implemented. rather
than what the problems actually are given the poor state of
such legal systems. But in settings where institutions and
the rule ol law are weak. the analysis and reform
prescriptions should be driven by the functional nature of
what the legal institutions actually do in implementing the
law and enlorcing judgments.
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performance. This approach relates to judicial
independence, but it does not presume that
judicial independence, or even judicial reform.
will be the most important programmatic
objective within any given governance program
that aims to achieve larger goals of equitable
growth, stability and democracy.

The functional or political economy approach, a
non-doctrinal hybrid, is still evolving. It draws
from the Realist School of the 1940s onward,
the Critical Legal Studies Movement of the -
1970s, the law and society movement, the law

and economics movement, new institutional

cconomics; and let us not forget Machiavelli,

Weber, Durkheim, and Marx. Today, most

importantly, practicing this approach requires

careful listening to and intense interaction with

thoughtful and diverse-Asians, Latinos, Arabs,

Adricans, Eastern Europeans, and Russians. As

obvious as this last point ts, one would hope that

it would be practiced more vigorously in the

future.
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APPENDIX A: Judicial Independence Standards and Principles

A number of international and regional human rights instruments mandate “an independent, impartial and
competent judiciary.” Various guidelines have been set forth internationally in documents drafted by
cxperts, such as the UN Basic Principles on the Independence of the Judiciary. While these documents
are not binding ol member states, they evidence high-fevel support for the pringiple of judicial
independence.!

The following are many of the documents and guidelines, governmental and non-governmental, that
promote the principle of judicial independence in every region of the world.

I. International Conventions

Universal Declaration of Human Rielits
Uniiversal Declaration of Fiwnan Rights, Article [0L 12/10/1948, United Nations, GA. res. 21 7A(I)

International Covenant on Civil and Political Rights

International Covenant on Civil and Political Rights, Article 14(1), 12/16/1966. United Nations, GA
resolution 2200A(XX1), 21 UN GAOR Supp. (No.16) at 32, UN Doc. A/6316 (1966}, 999 UNTS 171,
chntered into force on March 23, 1976

IL International Guidelines and Principles

Amnesty International Fair Trials Mapual (1999)?
First published December 1998, Al Index: POL 30/02/98

Lawvers Committee tor Fuman Rights Fair Trial Guide (2000)°
What is a Fair Trial? A Basic Guide to Legal Standards and Practice, Lawyers Committee for Human
Rights, March 2000

UIN Basic Principles on the Independence of the Judiciary {19835)

Basic Principles on the Independence of the Judiciary. 7" UN Congress on the Prevention of Crime and
shie Treatment of Offenders. Milan, ltaly, 08/26-09/06/1983, GA resclutions 40/32 of 11/29/1985 wnd 40/
P46 of 12/13/1985, UN GAOR, 40™ Session, Supp. no.53, UN Doc. A/40/53 (1985)

Procedures for the Effective Implementation of the UN Basic Principles on the Independence of the
Judiciary (1989

Procedures for the Effective Implementation of the Busic Principles on the Independence of the Judiciary,
7" UUN Congress on the Prevention of Crime and the Treatment of Oftenders, Milan, Italy, 08/26-09/06/
1985, GA resolutions 40/32 of 11/29/1985 and 40/146 of 12/13/1985. Committee on Crime Prevention
and Control, 10" Session. Vienna, Austria, 1988, ECOSOC resolution 1989/60, 05/24/1989

Basic Principles on the Role of Lawvers (1990)
Basic Principles on the Role of Lavwvers, 8 UN Congress on the Prevention of Crime and the Treatment
ol Offenders, Havana, Cuba, 08/27-09/07/1990

Gividelines on the Role of Prosecutors (1990
Guidelines on the Role of Prosecutors, 8 UN Congress on the Prevention of Crime and the Treatment of
Offenders, Havana, Cuba, 08/27-09/07/1990
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Draft Body of Principles on the Right to a Fair Trial and a Remedy (1994)

Draft Body of Principles on the Right to a Fair Trial and a Remedy, Annex 11, in “The Administration of
Justice and the Human Rights of Detainees. The Right to a Fair Trial: Current Recognition and Measures
Necessary for its Strengthening”, Fina! Report, Commission of Human Rights, Sub-Commission on
Prevention of Discrimination and Protection of Minorities, 46% Session, E/CN.a/Sub.2/1994/24. June
1994

Universal Charter of the Judge
Universal Charter of the Judge, General Council of the International Association of Judges, Tapei,
Taiwan, 11/17/1999

III. UN Special Rapporteur on the Independence of the Judges and Lawyers

The U.N. Sub-commission on Prevention of Discrimination and Protection of Minorities appointed a
special rapporteur on the independence of judges and lawvers in 19944 His mandate includes
investigatory, advisory, legislative, and prometional activities pertaining to issues of judicial
independence.

IV. Regional Conventions

Africa

African Charter on_Human and People’s Riehts )
African Charter on Human and People s Rights, 06/27/1981, OAU Doc. CAB/LEG/67/3 rev. 5. 21 LL.M.
58 (1982), entered tnto force on October 21, 1986

Americas

American Declaratien of the Rights and Duties of Man

American Declaration of the Rights and Duties of Man, 1948, OAS res. XXX, Ninth International
Conference of American States, reprinted in Basic Documents Pertaining to Human Rights in the Inter-
Amertcan System, OEA/Ser 1. V/L82 doc.6 rev.] at 17 (1992)

American Convention on Fluman Rights

American Convention on Human Rights, 11/22/1969. OAS Treaty Series No.36, 144 UN.T.S. 123,
reprinted in Basic Documents Pertaining to Human Rights in the Inter-American System. OEA/Ser.L.V/ -
11.82 doc.6 rev.| at 25 (1992), entered into force on July 18, 1978

Europe

European Convention for the Protection of Human Rights and Fundamental Freedoms

European Convention for the Protection of Human Rights and Fundamental Freedoms. 11/04/1950,
Council of Europe, European Treaty Series no. 5

V. Regional Guidelines and Principles

Asia and the Pacific

Statement of Principles of the Independence of the Judiciary " Tokyve Principles” 7
Statement of Principles of the Independence of the Judiciary in the LAWASIA Region, 07/17-18-1982.
Tokyo, Japan, LAWASIA Human Rights Standing Committee

Revised Statement of Principles of the Independence of the Judiciarv
Revised Statement of Principles of the Independence of the Judiciary in the TAWASIA Region, 09/13-13/
1993, Colembo. Sri Lanka. 3 Conference of the Chief Justices of Asiz and the Pacitic
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Statement of Principles of the Independence of the Judieiary “Beijing Statement”
Beijing Statement of Principles of the Independence of the Judiciary in the LAWASIA Region, 08/
19/1993, Beijing, China. 6" Conference of the Chief Justices of Asia and the Pacific

Commonwealth (the United Kingdom and the former British colonics)
” Latimer House Guidelines for the Commenwealth
Latimer House Guidelines for the Commonvealth, Joint Colloquium on “Parliamentary Supremacy and

Tudicial Independence...towards a Commonwealth Model”, Latimer House, United Kingdom, June 15-
16" 1998

Elrope
Judees’ Charter in Europe
Judges Charter in Enrope, 03/20/1993, European Association of Judges

Recommendation no. R{94}12 of the Committee of Minislers 1o Member States on the Independence,
Efficiency and Role of Judges

Recommendation no. R(94) 12 of the Committee of Ministers to Member States on the Independence,
Efficiency and Role of Judges, 10/13/1993, 518% Meeting of the Ministers” Deputies, Council of Eurape

European Charter on the Status of Judges
European Charter on the Status of Judges, 07/08-10/1998, Council of Europe, Sirasbourg, France

Middle East _

Recommendations of the First Arab Conference on Justice “Beirut Declaration”
Recommendations of the Firsi Arab Conference on Justice, “Beirut Declaration™, 06/14-16/1999,
Contercnce on “The Iudiciary in the Arab Region and the Challenges of the 21* Century”, Beirut,
Lebanon

Latin America

Carucas Declaration

Caracas Declaration, G3.6--05"19738, bw o-American Summit of Presidents of Supreme Justice Tribunals
and Courts, Caracas, Venezuela

I Additionally, there is some case law available. The UN Human Rights Cormmittee, the Inter-American Human
Rights Commission and Court, the European Human Rights Court and the African Human Rights Commission have
had to interpret, respectively, article 14(!} of the International Covenant on Civil and Political Rights, articles 8(1)
and 27¢2) of the American Convention on Human Rights, article 6(1} of the European Conventjon on Human Rights
and articles 7(1) and 26 of the African Charter of Human Rights.

- httpefAwwwamnesty.org/ailib/intcam/fairtrial/fairtria. htm

S htpAvwawdehroorg pubs: Rt

* The current special rapperteur is Mr. Doato” Param Cumaraswany.
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Basice Principles on the Independence of the Judiciary
Adopted by the Seventh United Nations Congress on the Prevention of Crime and the
Treatment of Offenders held at Milan from 26 August to 6 September 1985 and endorsed
by General Assembly resolutions 40/32 of 29 November 1985 and 40/146 of 13 December
1985

Whercas in the Charter of the United Nations the peoples of the world affirm, inter alia, their
determination to establish conditions under which justice can be mainlained to achieve international co-
operation in promoting and encouraging respect for human rights and fundamental freedoms without any
discrimination,

Whereas the Universal Declaration of Human Rights enshrines in particular the principles of equalily
before the law, of the presumption of innocence and of the right to a fair and public hearing by a
competent, independent and impartial tribunal established by law,

Whereas the International Covenants on Economic, Social and Cultural Rights and on Civil and Political
Rights both guarantee the exercise of those rights, and in addition, the Covenant on Civil and Political
Rights further guarantees the right to be tried without undue delay.

Whereas frequently there still exists a gap between the vision underlying those principles and the actual
situation,

Whereas the organization and administration of justice in every country should be inspired by those
principles, and efforts should be undertaken to translate them tully into reality,

Whereas rules coneerning the exercise of judicial office should aim at enabling judges to act in
accordance with those principles,

Whereas judges are charged with the ultimate decision over life, freedoms, rights, duties and property of
citizens,

Whereas the Sixth United Nations Congress on the Prevention of Crime and the Treatment of Offenders.
by its resolution 16, called upon the Committee on Crime Prevention and Control to jnclude among its
priorities the elaboration of guidelines relating to the independence of judges and the selection.
professional training and status of judges and prosecutors,

Whereas it is, therclore, appropriate that consideration be first given (o the role of judges in relation to llu.
system of justice and fo the importance of their selection, training and conduct,

‘The following basic principles, formulated to assist Member States in their task of securing and
promoting the independence of the judiciary should be taken into account and réspected by Governménts
within the framework of their national legislation and practice and be brought to the attention of judges,
fawyers, members of the executive and the legislature and the public in general. The principles have been
formulated principatty with professional judges in mind, but they apply equally, as appropriate, to lay
judges, where they exist.

Independence of the judiciary :

I. The independence of the judiciary shall be guaranteed by the Qmu ‘md enshrined in the Censtitition or
the law of the country. It is the duty of all governmental and other institutions to respect and observe the
independence of the judiciary.
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2. The judiciary shall decide matters before them impartially, on the basis of facts and in accordance with
the taw, without any restrictions, improper influences, inducements, pressures, threats or interferences,
direct or indirect, from any quarter or for any reason. ’

3. The judiciary shall have jurisdiction over all issues of a judicial nature and shall have exclusive
authority to decide whether an issue submitted for its decision is within its competence as defined by law.,

4. There shall not be any inappropriate or unwarranted interference with the judicial process, nor shall
judicial decisions by the courts be subject to revision. This principle is without prejudice to judicial
review or to mitigation or commutation by competent authorities ot sentences imposed by the judiciary, in
accordance with the law,

3. Everyone shall have the right to be tried by ordinary courts or tribunals using established Jegal
procedures, Tribunals that do not use the duly established procedures of the legal process shall not be
created to displace the jurisdiction belonging to the ordinary courts or judicial tribunals.

6. The principle of the independence of the judiciary entitles and requires the judiciary to ensure that
judicial proceedings are conducted fairly and that the rights of the parties are respected.

7.1t is the duty of each Member State to provide adequate resources to enablé the judiciary to properly
perform its functions.

Freedom of expression and association .

8. In accordance with the Universal Declaration of Human Rights. members of the judiciary are fike other
citizens entitled to freedom of expression, belief, association and assembly; provided, however, that in
exercising such rights, judges shall always conduct themselves in such a manner as to preserve the dignity
of their office and the impartiality and independence of the judiciary.

9. Judges shall be free to form and join associations of judges or other organizations to represent their
interests, to promote their professional training and to protect their judicial independence.

Quualifications, selection and training

10. Persons selected for judicial office shall be individuals of integrity and ability with appropriate
training or qualifications in law. Any method of judicial selection shall safeguard against judicial
appointments for improper motives. In the selection of judges, there shall be no discrimination against a
person on the grounds of race, colour, sex. religion, political or other opinion, national or social origin,
property, birth or status, except that a requirement, that a candidate for judicial office must be a national
of the country concerned. shall not be considered discriminatory.

Conditions of service and tenure
1'1..The term of office of judges, their independence. security, adequate remuneration. conditions of
_Service, pensions and the age of retirement shall be adequately secured by law.

- .12, Judges. whether appointed or elecied, shall have guaranteed tenure until a mandatery retirement age
* -or the expiry of their term of office, where such exists.

. 13. Promotion of judges. wherever such a sy stem exists, should be based on ogjective Lators, in
particular ability, integrity and experience.
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14, The assignment of cases to judges within the court to which they belong is an internal matter of
judicial administration. Professicnal secrecy and immunity

15. The judiciary shall be bound by professional secrecy with regard 1o their deliberations and to
confidential information acquired in the course of their duties other than in public proceedings. and shall
not be compelled to testify on such matters.

16. Without prejudice to any disciplinary procedure or to any right of appcal or to compensation from the
State, in accordance with national law. judges should enjov personal immunity from civil suits for
monetary damages for improper acts or cinissions in the exercise of their judicial Functions.

Discipline, suspension and renioval -

17. A charge or complaint made against a judge in his/her judicial and professional capacity shall be
processed expeditiously and fairly under an appropriate procedure, The judge shall have the right to a fair
hearing. The examination of the matter at its initial stage shall be kept contidential, unless otherwise
requested by the judge.

8. Judges shall be subject o suspension or removal only for reasons of incapacity or behaviour that
renders them unfit to discharge their duties,

19. All disciplinary, suspension or removal proceedings shall be determined in accordance with
established standards ot judicial conduct.

20. Decistons in disciplinary, suspension or removal proceedings should be subject to an independent
review. This principle mav not apply to the decisions of the highest court and those of the legislature in
impeachment or sinilar proceedings.

© Copyright 1597 - 2000
Office of the United Nations High Commisstoner for Fluman Rights
Geneva, Switzerland
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The Universal Charter of the Judge

Preamble
Judges from around the world have worked on the dralting of this Charter. The present Charter is the

result of their work and has been approved by the member associations of the International Association of
Judges as general minimal norms.

Member associations have been invited to register their reservations on the text in Annex A,

Article 1: Independence
Judges shatl in all their work ensure the rights of evervone to a fair trial. They shall promote the right of
individuals to a fair and public hearing within a reasonable time by an independent and impartial tribunal

established by law, in the determination of their civil rights and obligations or of any criminal charge
against then.

The independence of the judge is indispensable to impartial justice under the law. It is indivisible. All
institutions and authorities, whether national or international, must respect, protect and defend that
independence.

Arxticle 2: Status

Judicial independence must be ensured by law creating and protecting judicial office that is genuinely and
effectively independent from other state powers. The judge. as hiolder of judicial office, must be able to
excrcise judicial powers free from social, economic and political pressure, and independently from other
judges and the administration of the judiciary.

Article 3: Submission to the law

In the performance of the judicial duties the judge is subject only to the law and must consider only the
law.

Article 4: Personal autonomy

No one must give or attempt to give the judge orders or instructions of any kind. that may influence the
judicial decisions of the judge, except, where applicable. the opinion in a particular case given on appeal
by the higher courts.

Article 3: Impartiality and restraint
In the performasnce of the judicial duties the judge must be impartial and must so be seen.

The judge must perform his or her duties with restraint and attention to the dwml) of the court and of all
persons involved.

Article 6: Efficiency _

The judge must diligently and efficiently perform his or her duties without any undue delays.
Article 7: Qutside activity

The judge must not carry out any other function, whether public or private, paid or unpald that is not

fully compatible with the duties and status of a judge.

The judge must not be subject 1o outside appoiniments witheut his or hér consent.
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Article 8 Security of office
A judge cannot be transferred. suspended or temoved from office unless it is provided for by law and then
only by decision in the proper disciplinary procedure.

A judge must be appointed for life or for such other period and conditions, that the judicial independence
is not endangered.

Any change o the judicial obligatory retirement age must not have retroactive efiect.

Article 9: Appointment -

The selection and each appointment of a judze must be carried out according to objective and transparent
criteria based on proper professional qualitication. Where this is not ensured in other ways, that are
rooted in established and proven tradition, selection should be carried out by an imdependent body, that
include substantial judicial representation.

Article 10: Civil and penal responsibility
Civil action, in countries where this is permissible, and criminal action, including arrest, against a judge
must only be allowed under circumstances ensuring that his or her independence cannot be influenced.

Article 11: Administration and disciplinary action

The administration ofthejudlcmry and disciplinary action towards judges must be ormmzed in sucha
way, that it does not compromise the judges genuine independence, and that attention is on]y paid to
considerations both objective and relevant.

Where this is not ensured in other ways that are rooted in established and proven tradition, judicial
administration and disciplinary acticn should be carried out by independent bodies. that include
substantinl judicial répresentation.

Disciplinary action against a judge can only be taken when provided for by pre-existing law and in
compliance with predetermined rules of procedure.

Article 12: Associations _

The rieht of a judge 10 belong to a professienal association must be recognized in order 1o perniit the
judges to be consulted. especially concerning the application of their statutes, ethical and otherwise, and
the means of justice, and in order to permit them to defend their legitimate interests.

Article 13: Remuneration and retirement
The judge must receive suflicient remuneration to secure true economic independence. The remuneration

must not depend on the results of the judges work and must not be reduced during his or her judicial
service. ’

The judge has a right to retirement with an annuity or pension in accordance with his or her professional
category.

After retirement a judge must not be prevented from E\encmn 1 another legal profession selely because he
or she has been a judee.

Article 14: Support
The other powers of the State must plowde the |udxcmn with the means necessary to equip itsell properly

to perform its function. The judiciary must have the opportunity to take part in or to be heard on decisions
taken in respect to this matter.
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Article 15: Public prosccution

In countries where members of the public prosecution are judges, the above principles apply mutatis
mutandis to these judges.

(The text of the charter has been unanimously approved by the Cemiral Council of the International
Association of Judges on November I7, 1999)






APPENDIX B: Web Resources

L Governmental Organizations

TUnited Nations

http:/fun.org/

Official web-site locator for the UN system of crganizations http://www.unsystem.org
http:/Avww.un.org/rights/dpi1837e.htm United Nations background note, Independence of the Judiciary: A
Human Rights Priority

http:/Awww.undp.org/ UN Development Program

hip:/fwww.unhehreh/hehr_unhtm UN High Commissioner for Human Rights
http:/fwww.unhchr.ch/hchr_un.htm UN Basic Principles on the Independence of the Judiciary

http://www.unhchr.ch/html/menu2/7/b/mijl.htm UN Special Rapporteur on the Independence of Judges and
Lawyers

Asian Human Rights Comumission i
http:/fwww.ahrehk net/

http://wwaw.ahrchk.net//solidarity/ 199704/v74  20.0m Independence of the Judiciary in a Democracy, Justice
P. N. Bhagwati

Council of Europe

http:/Awwv.coe.int/

http://em.coe.int/ta/rec/1994/94r1 2. htm Recommendation on the Independence, Efficiency and Role of Judges
{Committee of Ministers) ‘

hipe/Awwv.echr.coe.int/ European Court of Human Rights

European Union

hitp://www.europa.eu.int/

nttp://wwsv.eumap.org/ EU Accession Monitoring Program - Monitoring the EU Accession Process. Judicial
Independence, Open Socicty Institute/EU Accession Monitoring Program

Organization of African Unity
htp:/Awww. oau-oua.org/

Organization of American States

hitp://www.oas.org/ :
http://www.cidh.oas.org/defaultE.him Inter-American Commission of Human Rights
hitp://www.corteidh.or.ct/ Inter-American Court of Human Rights

USAID
http:/fwww,usaid. gov/

1L Nongovernmental Organizations

Amnesty International

hip://www amnesty.org/ .

http://wwaw, ammesty.org/atliv/intcany fuictriab fairtria hem Anmresty Internctional Fair Triats Manied. Al Index:
POL 30/02/98, December 1998 o o |
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Human Rights Watch
http:/wwiv hiw.org/

Internationai Bar Association
http://www.ibanct.org/
hitp//www.ibanet.org/humri/index.asp Human Rights Institute

International Center for Criminal Law Reform and Criminal Justice Policy

hitp:/fwww.icelr Jaw.tube.ca/

hitpe/fwwavicelrlaw.ube.ca/html/publications. him#&HumanRights Publications include The Rufe of Law and
the hildependence of the Judiciary and An Independent Judiciary: the Core of the Rule of Law

International Commission of Jurists (Center for the Independence of Judges and Lawyers)
http:/iwww.icj.org/

International Federation for Human Rights
http:/Awww fidh org/

International Helsinki Federation for Human Rights
http/Awww.ihf-hr.org/

International Law Institute
hitp:/iwwaw.iliorg/
http://Awww.ili.org/Publisthtml Publications of the International Law Institute

International Association of Women Judges
http:/Awww.iawj-iwjtorg/

Lawyers Committee for Human Rights

hitp//www Iehrorg/

hitp:/Awww Ichrorg/pubs/faivtrial.htm Wheat is a Fair Trial? A Basic Guide to Legal Standeards and Practice
hitp:/Awww. Ichrorg/feature/judicialreform/feature. htm Multilateral Development Banks and Judicial Reform
(Latin America)

IIL International Financial Institutions and Multilateral Development Banks

World Bank

http:/Avww.awvorldbank.org/

http:/Avww.worldbank.org/publicsector/lcgal Reqourcm on legal institutions and international legal/judicial
reform.

http.//wwwi.\\«'orldbank.org/pub[icsectorflegaI/_iudicialindependence,lmu Judicral Independence
http:/Avww Lworldbank.org/publicsector/legal/protection.hitm Human Rights Instruments and Judicial Reform
http:/Awww Lawvorldbank. org/publicsecmr./]egal/annutéted.doc Annotated bibliography on Legal Institutions
of the Market Economy

http:/Awvww Favorldbank. org/'pub]n.suto:/lencllheldlcd hlm#\\’orl(l“/u'?OB'mk Links to judicial reform refated
web-sites

tip:/fwww Lavorldbank/publicsectorstegal/premaotes htn PREMnotes

http:/Awww.wvorldbankiorg/wbi/ World Bank Institute

Regional Development Baniks ‘ .




hitp://afdb.ory/ African Development Bank Group

hitp:/Awww.adb.org/ Asian Development Bank

htpi/fwww.coebank.org/ Council of Europe Development Bank

http://www.ebrd.com/ European Bank for Reconstruction and Development

http:/Awww.eib.org/ European Investment Bank

http:/Awww.iadb.org/ Inter-Amertcan Development Bank
hitp://www.iadb.org/idbamericafarchive/xjudicie.him IDB special report on judicial independence
http://www.iadb.org/regions/re2/consultative_group/groups/transparency _workshop 2.htm Justice and
Transparency from the Central American Prospective, Dr. Jorge Eduardo Tenorio

IV. 1.S. Resources @

Asia Foundation
http://’wwivasiafoundation.com/

American Bar Association

hitp:/fwww.abanet.org/

http://wwiv.abanet.org/govatfairs/judiciarv/reporthtml An Independent Judiciary, Report from the ABA
Commission on Separaticn of Powers and Independence of the Judiciary

hitpsd/wwwvabanet.org/ceeli/ Central and Eastern European Law Initiative (CEELD

Brennan Center for Justice
http:/fwww brennancenter.org/

Center for Judicial Independence
hitp://wwiv.ajs.org/cji/findex.html Promotion of judicial independence and public awarcness

Other
http://www.iris.umd.edu/news/conferences/finker/judreform.hitml papers on Judicial Reform
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Judgments on removing basis

State of Orissa,
(1977) 3 SCC
212

7 Judges

S. | Case Brief facts _
I. | Shri Prithvi | A Validation Act was passed because of the decision m Patel
Cotton Mills | Gordhandas Hargovindas v. Municipal Commissioner,
Ltd. v. Broach | Ahmedabad. [(1964) 2 SCR 608] In that case the validity of
Borough the Rule 350-A framed by the Municipal Corporation under
Municipality, Section 73 was called in question, for rating open lands on the
(1969) 2 SCC | valuation based upon capital value. The word “rate” was given
283 a specialised meaning and was held to mean a kind of impost
on the angual letting value of property, if actually let out, and
on a notional letting value if the property was not let out.

5 Judges )
The Legislature of Gujarat then passed the Validation Act
seeking to validate the imposition of the tax as well as to avoid
any future interpretation of the Act on the lines on which Rule
350-A was construed.
The Vahlidating Act was upheld as it was held to be within
legislative competence.
2. | Hari Singh v.| The Public Premises (Eviction of Unauthorised Occupants)
Military Estate | Act, 1958 was struck down as unconstitutional by the High
Officer, (1972) | Court, on the basis that it gave the authorities two options for
2 8CC 239 the procedure to be followed, without any guidance on which
procedure was to be invoked in what case, for eviction of
unauthorised occupants. While SLP was pending, a 1971

7 Judges Validating Act providing for speedy procedure for eviction of
persons in unauthorized occupation in public premises was
passed, which vide Section 20 saved all actions taken under
the 1958 Act and provided for a single summary procedure.
The Court held that as the State legislature had legislative
competence to pass an Act for eviction, and by validation the
basis of the earlier judgment had been removed, the 1971 Act
was a valid legislative exercise.

3. | Misrilal Jain v. | The Orissa Legislature enacted the Orissa Taxation (on Goods

carried by Roads or Inland Waterways) Act, 7 of 1959, the
constitutionahty of which was challenged by the appellants on
the ground that the Bill leading to the Act was moved without
the previous sanction of the President of India, as required by
the proviso to Article 304 of the Constitution. Thereafter, the
Ornissa Legislature obtained the previous sanction of the
President to the moving of the Bill, passed the Orissa Taxation
(on Goods carried by Roads or Intand Waterways) Act, 8 of
1968, imposing the same levy which it had unsuccessfully
attempted to levy under the Act of 1959 and to validate under
the Act of 1962.
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The 1962 Act was held to be valid.

ILT.C. Ltd v
State of
Karnataka,

1985 Supp SCC
476

3 Judges

The Court was concerned with the constitutional validity of
Scection 65(1) of the Karnataka Agncultural = Produce
Marketing Regulation Act as substituted by the Amendment
Act, 1980 which sought to validate the market fee levied on
the “sellers. of notified agricultural produce™ under Section
65(1), for and during the period of its operation, prior to its
being struck down by the Karnataka High Court. Prior to the
amendment, the Act allowed market committees to levy and
collect market fees from the buyers for maintenance of rural
roads, which was held to not have sufficient quid pro quo
required for a levy of fee to be valid.

The Court upheld the levy contained in the amendment on the
basis that by imposing a retrospective levy and by showing
sufficient quid pro quo for the fee collected, and validating
monies already collected, the legislature had acted within its
competence and removed the basis of the earlier judgment.

Hindustan Gum
and Chemicals
Ltd. v. State of
Haryana,
(1985) 4 SCC
124

The Supreme Court had found the levy of octroi in the
extended area of a municipality to be invalid, on the basis that
the provisions of Section 5(4) of the Punjab Municipal Act,
1911 were inadequate in the absence of a reference to the
notifications issued under the Act also in that sub-section. By
the Amending Act the word ‘notification’ had been inserted in
sub-section (4) of Section 5 of the Act with retrospective
effect. Since the word ‘notification’ has now been inserted in
Section 5(4) of the Act with retrospective effect, the basis on
which the said decision was rendered has been removed
because the deficiency in Section 5(4) noticed by this Court
has bcen made good and the levy and collection of octroi have
also been validated. The Amending Act satisfies the tests laid
down by this Court in the decision in Shri Prithvi Cotton Mills
case

Atlas
Industries
v. State  of
Haryana, 1993
Supp (2) SCC
278

Cycle
Lul

5 Judges

In 1942 a notification was issucd under Section 62(10) of the
Punjab Municipal Act (heremafter called “the said Act”)
which stated that the Municipal Committee of Sonepat had
imposed a tax called ‘octroi” on the articles mentioned in the
schedule to the notification when imported into the octroi
limits of Soncpat municipality. In 1967, a notification was
issued under Section 3(3) of the said Act by the Governor of
Harvana. (This was because the State of Haryana had been
created on November 1, 1966 by bifurcation of the. State of
Punjab.} The notification under Section 3(3) included within

the municipal himits of Soncpat the area upon which the
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factories of both the petitioners stood. On and from August 18,
1967 octror was levied upon materials imported by them into
the municipal limits of Sonepat.
The Supreme Court based its judgment (Atlas Cycle Indusiries
Ltd. v. State of Harvana [(1971) 2 SCC 3564] upon the
provisions of Section 5(4) of the said Act, as it then read.
Section 5(4), as it then read, spoke of rules, bye-laws, orders,
directions and powers. It did not mention notifications.
Therefore, the appeals were allowed and the Sonepat
municipality was restrained from levying against and
collecting from the petitioners any octroi in respect of raw
materials, components and parts imported by them into their
factories.

29.0n November 15, 197! was passed the Punjab
Muntcipal (Haryana Validation and Amendment) Act which
amended Section 5(4) to include within it the word
‘notification’. -
The amending Act was upheld.

D. Dasegowda
v. State  of
Karnataka,
11993 Supp @)
SCC 53

2 Judges

3. The appellant who was working -as Assistant Engineer in
Public Works Department was transferred on deputation to
Bangalore City Corporation under City Bangalore (Cadre and
Recruitment) Regulation, 1971 which permitted 75% of
vacancies in the cadre to be filled in by deputation from PWD.

-[n 1977 Karnataka Municipal Corporation Rules were framed

under which the appellant was absorbed as Assistant Executive
Engineer in the Corporation. Validity of these Rules and
absorption of the appellant was assailed in the High Court by
way of a writ petition which was allowed. The Rules were |-
struck down and the absorption of the appellant in the
Corporation was set aside. In 1981 the Government issued an
Ordinance removing the infirmity in the rules by providing
that persons affected would be given reasonable opportinuty of
hearing. It was replaced by the Karnataka Municipal
Corporation Amendment Act, 1981 (Act 40 of 1981), which
had a validating provision: The Court held that since the law
had been amended and all actions taken including
appointments and promotions were validated, it was a valid
exercise. B

Bhubaneshwar

Singh v. Union
of India, (1994)
6 SCC 77

3 Judges

A Validating Act was: passed by Parliament, (in light of a
judgment of the Supreme Court that directed that
compensation for nationalisation of coal mines should include
compensation for coal in stock), by which the lacuna or defect

‘pointed out was removed by introduction of sub-section (2) in

Section 10 of the Act with retrospective effect. Sub-section (2)
of Section 10 as well as Section 19, both specified that the
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amount which 1s to be paid as compensation mentioned n the
schedule shall be deemed to include and deemed always to
have included, the amount required to be paid to such owner in
respect of all coal in stock on the date immediately. before the
appointed day.

The Court held that ,

“It is well settled that Parliament and State Legislatures have
plenary powers of legislation on the subjects within their field.
They can legislate on the said subjects prospectively as well as
retrospectively. If the intention of the legislature is clearly
expressed that it purports to introduce the legislation or to
amend an existing legislation retrospectively, then subject to
the legislative competence and the exercise being not In
violation of any of the provisions of the Constitution, such
power cannot be questioned.” Hence the Act was upheld.

Indian
Aluminium  Co.,
v, State  of
Kerala, (1996) 7
SCC 637

2 Judges

56. From a resume of the above decisions the . following
principles would emerge:

(1) The adjudication of the rights of the parties is the essential | -
judicial function. Legislature has to lay down the norms of |.
conduct or rules which will govern the parties and the |-
transactions and require the court to give effect to them;

{2) The Constitution delineated delicate balance m the
exercise of the sovereign power by the legislature, executive
and judiciary;

(3) In a democracy governed by rule of law, the legislature
exercises the power under Articles 245 and 246 and other

-companion articles read with the entries in the respective lists

in the Severith Schedule to make the law which includes power
to amend the law.

(4) Courts in their concern and endeavour to preserve judicial
power equally must be guarded to maintain the delicate
balance devised by the Constitution between the three
sovereign functionaries. In order that rule of law permeates to
fulfil constitutional objectives of establishing an egalitarian
social order, the respective sovereign functionaries need free
play.in their joints so that the march of social progress and

order remains unimpeded. The smooth balance built with
| delicacy must always be maintained;

-(5) In its anxiety to safeguard judicial power, it 1s unnecessary

to be overzealous and conjure up incursion into the judicial

preserve invalidating the valid law competently made;
(6) The court, therefore, needs to carcfully scan the law to

| find out: () whether the vice pointed out by the court and

invalidity suffered by previous law is cured complying with
the legal and constitutional requirements; (H) whether the
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legislature has competence to validate the law; (¢) whether
such validation 1s consistent with the rights guaranteed in Part
IHI of the Constitution. _

(7} The court does not have the power to validate an invalid
law or to legalise impost of tax illegally made and collected or
to remove the norm of invalidation or provide a remedy. These
are not judicial functions but the exclusive province of the
legislature. Therefore, they are not encroachment on judicial
power.

(8) In exercising legislative power, the legislature by mere
declaration, without anything more, cannot directly overrule,
revise or override a judicial decision. It can render judicial
decision ineffective by enacting valid law on the topic within
its legislative field fundamentally altering or changing its
character retrospectively. The changed or altered conditions
are such that the previous decision would not have been
rendered by the court, if those conditions had existed at the
time of declaring the law as invalid. It is also empowered to
give effect to retrospective legislation with a deeming date or
with effect from a particular date. The legislature can change
the character of the tax or duty from impermissible to
permissible tax but the tax or levy should answer such
character and the legislature is competent to recover the
invalid tax validating such a tax on removing the invalid base
for recovery from the subject or render the recovery from the
State ineffectual. It is competent for the legislature to enact the
law with retrospective effect and authorise its agencies to levy
and collect the tax on that basis, make the imposition of levy
collected and recovery of the tax made valid, notwithstanding
the declaration by the court or the direction given for recovery
thereof. ‘

(9) The consistent thread that runs through all the decisions of
this Court is that the legislature cannot directly overrule the
decision or make a direction as not binding on it but has power
to make the decision ineffective by removing the base on
which the decision was rendered, consistent with the law of the
Constitution and the legislature must have competence to do
the same, '

—t

Balkhtawar
Trust v. M.D.
Narayan, (2003)
58CC 298

2 Judges

~ The validity of the Bangalore City Planning Area Zonal

Regulations (Amendment and Validation) Act, 1996 was in
question. .

The original Kamataka Town and Country Planning ‘Ai:t,

1961 provided maximum height of a new construction as 55}

feet, whereas Rule 16 of Bye-law 38 framed by Bangalore
Municipal Corporation provided imaximum height of a new
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building as 80 feet. Pursuant to a direction of the SC requiring
height to be limited, the Commissioner passed an order that
three floors (the 6th, 7th and 8th floors) of the building
constructed by the builders be demolished. In the meantime,
the amending and validating Act was passed by the Karnataka
Legislature, modifying the maximum height of the new
building up to [65 feet and validating the new construction
raised in violation of the outline development plant and the
Zonal Regulations.

A perusal of the aforesaid provisions shows that with effect
from 1972 to 1984 under the Zonal Regulations the maximum
height permissible for any new building was up to 55 ft.
However, Rule 16 of Bye-law 38 provided height of the

| erectton or re-crection of any new building up to 80 ft. It s

also not disputed that the said Zonal Regulations ceased to
have eftect after the comprehensive development plan came
into force in the year 1985 and after passing of the impugned
Act, the height of the new building could be raised to above 50
metres 1.e. 165 ft. :

The Court held that as the very premise of the earlier
judgment had been uprooted, thereby resulting in a
fundamental change of the circumstances upon which it was
founded, the validating Act was valid.

State Bank's
Staff Union
{(Madras Circle)
v. Union of
India, (2005) 7
SCC 584

The State Bank of India Act, 1955 and the State Bank of

India (Subsidiary Banks) Act, 1959 etc. were amended
whereby customary bonus was not payable by State Bank of
India (in short “the Bank”) after the Banking Laws
(Amendment) Act, 1983 (Central Act 64 of 1984) was enacted.
The appellant has questioned the constitutional validity of the
said amendment before the Madras High Court by filing a writ
petition which was dismissed.
The appellant's primary stand before the High Court was that
the Amendment Act was unconstitutional as it merely intended
to nullify a judicial decision which Parliarhent had no
competence to do. Other contentions were to the effect that an
award passed under the Industrial Disputes Act, 1947 (in short
“the Industrial Act™) is entitled to greater recognition as in the
case of conflict between the provisions of general law i.c. the
State Bank Act and the Industrial Act, the latter Act must
prevail. The Court held: S

#26. Curative statutes are by their very nature intended to
operate upon and - affect past transactions. Curative and
validating statutes operate on conditions already existing and
are therefore wholly retrospective and can have no prospective
operation. ' '
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28. There 1s no quarrel and m fact in our opinion rightly
that the legislature cannot by a mere declaration, without
-anything more, directly overrule, reverse or override a judicial
decision. However, it may, at any time in exercise of the
plenary powers conferred on it by the Constitution render a
judicial decision ineffective by enacting a valid law on a topic
within its legislative field, fundamentally altering or changing
with retrospective, curative or neutralising effect the condition
on which such decision is based. (See LN. Saksena v. State of
M.P.[(1976) 4 SCC 750) _
- 34. As noted above, the mppugned Act did not merely
declare the Tribunal's award inoperative. There is nothing to
show that Parliament intended to exercise appellate powers
over the Tribunal or the High Court by enacting the amending
Act. The said Act in clear and unambiguous terms prohibits
the grant of bonus to the employees of public sector banks,
except in accordance with the Bonus Act, and also limits such
payment only to those eligible under the Act.” Hence valid.

i Lheviti The State of Telangana was carved out of the erstwhile State

Yenkanna "1 of Andhra Pradesh and the Statchood came into effect from the

Yadav v. State | said date by virtue of the Andhra Pradesh Reorganisation Act,
of Telangana, | 2014 (Act 6 of 2014). After formation of the new State the
(20i7) 1 SCC | Governor of Telangana promuigated Ordinance No. 1 of 2014
283 to amend the Andhra Pradesh (Agricultural Produce and
Livestock} Markets (Amendment) Act, 2015 and by virtue of
the said Ordinance Section 5 of the Act underwent two major
changes. The total number of members in the Market
Committee was reduced from 18 to 14 and the term of the
Market Committee was reduced from 3 to 2 years. It was also
provided in the Ordinance that notwithstanding anything
contained in the principal Act, the existing members shall
cease to hold office and the Government would be competent
to appoint person or persons, to exercise the powers and
perform the functions of the Market Committee. The
Ordinance was challenged before the High Court. The High
Court came to hold that the removal of all of the petitioners
vide Clause 3 by way of legislative action was discriminatory
as future appointees in the office of the members, Vice-
Charrmen and Chairmen were liable to be removed or denuded
of their power under the existing provistons as provided under
Sections 3, 6, 6-A and 6-B of the said Act whereas the writ
petitioners were sought to be removed prematurcly taking
away the procedural safeguard established by law.

The legislature after the decision of the High Court amended
the provision. By such amendment, it has removed the
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distinction between the existing members and the members
who are to come in future. The validating Act was held to be
valid,




