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IN THE SUPREME COURT OF INDIA

suo MoTo CONTEMPT (CRL.) NO I OF 2020

IN THE MATTER OF:

IN RE: PRASHANT BHUSHAN AND ANOTHER ....ALLEGED

CONTEMNORS

AFFIDAVIT IN REPLY ON BEHALF OF RESPONDENT NO.I

[, Prashant Bhushan, S/o Shri Shanti Bhushan. R/o B-16. Sector 14.

Noida. do hereby solemnly state and affirm as under:

l. That I am the first Respondent in this Contempt Petition and

am fully acquainted with the facts of this case. I have read and

understood the contents of the Contempt Petition notice issued

to me and my reply to it is as under.

2. That the order of the court dated 22.07.2020, issuing notice to

me refers to a contempt petition filed by one Mr. Mehak

Maheshwari on the 21.07.2020, with an accompanying

application for exemption from taking permission of the

Attorney General. That petition appears to have been converted

into a suo moto petition on which notice has been issued to me.

However the notice did not contain the original contempt

petition of Mr. Maheshwari. The order also mentions that the

matter was placed before the bench on the administrative side

and then directed by them to be placed on the judicial side.

However, copies of those administrative orders are also not
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annexed with the notice. Therefore, I had written on

28.07 .2020 to Secretary General of the Supreme Court, seeking

a copy ofthese documents, which have since not been provided

to me. In the absence of that, I am somewhat handicapped in

dealing with this contempt notice. However, without prejudice

to the above, my preliminary reply to the notice issued to me is

as under.

3. The notice is based on two tweets by me. One dated 27 .06.2020

and the other 29.06.2020. The tweet regarding the CJI riding a

motorcycle dated 29.06.2020 was made primarily to underline

my anguish at the non physical functioning of the Supreme

Court for the last more than three months, as a result of which

fundamental rights of citizens, such as those in detention, those

destitute and poor, and others facing serious and urgent

grievances were not being addressed or taken up for redressal.

The fact about the CJI being seen in the presence of many

people without a mask was meant to highlight the incongruity

of the situation where the CJI (being the administrative head of

the Supreme Court) keeps the court virtually in lockdown due

to COVID fears (with hardly any cases being heard and those

heard also by a unsatisfactory process through video

conferencing) is on the other hand seen in a public place with

several people around him without a mask. The fact that he was

on a motorcycle costing 50 lakhs owned by a BJP leader had

been established by documentary evidence published on social

media. The fact that it was in Raj Bhavan had also been

reported in various sections of the media My expressing
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anguish by highlighting this incongruiry and the attendant facts

cannot be said to constitute contempt of court. If it were to be

so regarded, it would stifle free speech and would constitute an

unreasonable restriction on Article l9(1Xa) of the Constitution'

4. So far as the second tweet dates 27.06.2020 is concerned it has

three distinct elements, each of which is my bonafide opinion

about the state of affairs in the country in the past six years and

the role of the Supreme Court and in particular the role of the

last 4 CJIs. The first part of the tweet contains my considered

opinion that democracy has been substantially destroyed in

India during the last six years. The second part is my opinion

that the Supreme Court has played a substantial role in

allowing the destruction of our democracy and the third part is

my opinion regarding the role of the last 4 Chief Justice's in

particular in allowing it.

5. Such expression of opinion however outspoken, disagreeable or

however unpalatable Some, cannot constitute contempt of

court. This proposition has been laid down by several

judgments of this court and in foreign jurisdictions such as

Britain, USA and Canada. It is the essence of a democracy that

all institutions, including the judiciary function for the citizens

and the people of this country, and they have every right to

freely and fairly discuss the state of affairs of an institution and

build public opinion in order to reform the institution. I submit

that my criticism has been outspoken yet it has been carefully

weighed and made with the highest sense of responsibility.
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what I have tweeted is thus my bonafide impression about the

manner and functioning of the Supreme court in the past years

and especially about the role of the last 4 chief Justices have

played vis a vis their role in being a check and balance on the

powers of the executive, their role in ensuring that the supreme

court functions in a transparent and accountable manner and

was constrained to say that they, contributed to undermining

democracy.

6. It is also submitted that the chief Justice is not the court, and

that raising issues of concern regarding the manner in which a

CJI conducts himself during "court vacations,', or raising

issues of grave concern regarding the manner in which four

CJIs have used, or failed to use, their powers as,,Masterof the

Roster" to allow the spread of authoritarianism,

majoritarianism, stifling of dissent, widespread political

incarceration, and so ofl, cannot and does not amount to

"scandalising or lowering the authority of the court,. The

court, in this case the Supreme Court, is an institution

consisting of 3l Judges and its own long-standing and enduring

traditions and practices, and the Court cannot be equated with a

Chief Justice, or even a succession of four CJIs. To bona fide

critique the actions of a CJI, or a succession of CJIs, cannot and

does not scandalise the court, nor does it lower the authority of

the court. To assume or suggest that'the CJI is the SC, and the

SC /s the CJI' is to undermine the institution of the Supreme

Court of India.



5

7. The stifling of dissent under the watch of the Supreme Court

has not only been adversely commented upon by retired Judges

of this very Court, but even by sitting Judges who have been

part of the SC during the tenure of the four CJIs. Justice DY

Chandrachud while delivering the l5th P.D. Desai Memorial

Lecture in the Gujarat High Court Auditorium on l5th

February, 2020, expressed his anguish at the manner in which

dissent was labeled as anti-national, thereby striking,

"at the heart of our commitment to protect constitutional

values and the promotion of deliberative democracy".

In the course of this speech, delivered at the height of the

anti-CAAAIRC protests in Shaheen Bagh and around the

country, he stated that,

"employment of stote machinery to curb dissent instills

fear ond creates a chilling atmosphere on free speech

which violates the rule of law and distracts from the

constitutional vision of a plural socieQ".

Justice Chandrachud used strong words to denounce the

"suppression of intellect",which he likened to"lhe suppression

on the conscience of the nation". Yet, one week later, when the

Delhi riots were unleashed, with daily videos emerging of

mobs tearing down and burning mosques, the Police force

systematically destroying public CCTVs, taking an active part

in stone-throwing, massive firing and deaths, blockades of a
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Hospital to prevent assistance to the severely wounded

Muslims, etc. the Supreme Court remained a mute spectator

while Delhi burnt. A copy of the l5th P.D. Desai Memorial

Lecture delivered by Justice D.Y. Chandrachud is annexed

hereto as Annexu* C | ( 135- ,40)

8. Similarly, Justice Deepak Gupta, wlrile still a sitting Supeme

Court Judge, on 24th February, 2020, delivered a speech on

"Democrocy and Dissent" hosted by the SCBA, in which he

stated that the suppression of dissent has a chilling effect on

democracy, and called for "on intpartial decision-making

process in the judiciary". A copy of the speech of Justice

Deepak Gupta delivered on 24.02.2020 is annexed hereto as

Annexure cl-clq\rcL),

9. The bonafides of my opinion can be judged from the fact that

for the last thirty years in my practice at the Supreme Court and

Delhi High Court, I have consistently taken up many issues of

public interest concerning the health of our democracy and its

institutions and in particular the functioning of our judiciary

and especially it's accountability. Since 1991, I have been

involved in the Campaign for Judicial Accountability. The

focus of the campaign has been to generate public opinion for

putting in place credible legal institutions and mechanisms that

ensure that the judiciary functions in a more transparent and

accountable manner. To build this public opinion, the

Campaign has over the years organized discussions and
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conferences on various aspects of reforms needed in the higher

judiciary.

10. That signs of democracy being in danger have come from

no less than judges of the Supreme Court itself when in an

unprecedented press conference in January, 2018, the four

senior most judges of this Hon'ble Court,"'Justices

Chelameshwar, Kurien Joesph, Madan Lokur, & Ranjan

Gogoi warned the citizens that,

"There are many things less than desiroble thot have

happened in the last few months... As senior-most

justices of the court, we have a responsibility to the

nation and institution. We tried to persuade the CJI that

some things are not in order and he needs to take

remedial measures. Unfortunately, our efforts failed. Iile

all believe that the SC must mointain its equanimity.

Democracy will not survive without a free iudiciory."

So serious were the misgivings of the senior sitting judges that

they felt compelled to disregard the Code of Judicial Conduct

to call a press conference and warn citizens of danger to

democracy because of danger to a free judiciary. Perhaps left

with no other alternative, the judges felt compelled to exhort

the citizens to protect democracy by saying that,

"V/e ore discharging our duty to the nation by telling you

what's what".
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In doing so, the judges were invoking a higher principle than

the one governing the everyday Code of Judicial Conduct:

when those who are to regulate everyone else fail to regulate

themselves, then honest public criticism is the only remedy.

A copy of a news

report in The Wire dated 12.01.2018 on the Press Conference

by Supreme Court Judges is annexed hereto as Annexure

11. It was one of the four judges of the Supreme Court who

alerted the citizens to the "external influences" on the Supreme

Court. Hon'ble Justice (Retd.) Kurian Joseph on 03.12.2018

went to the extent of saying that,

"There were several instances of external influences on

the working of the Supreme Court relating to allocation

of cases to benches headed by select iudges and

appointment of judges to the Supreme Court ond high

courts." ...."Someone from outside was controlling the

CJI, that is what we felt. So we met him, asked him,

wrote to him to maintain independence and majesty of

the Supreme Court. When all attempts failed, we decided

to hold a press conference."

Asked to elaborate on the 'external influence', Justice Joseph

said,

v
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"starkly perceptible signs of influence with regard to

allocation of cases to dffirent benches selectively, lo

select judges who were perceived to be politically

biased." .

Such a disclosure creates an obligation ror every citizen to

defend the independence of the Supreme Court.

A copy of the Times of India report, "We felt then CJI was

being remote controlled; Justice Kttrian Joseph", dated 3'd

December 2018 is annexed as Annexu ,, C+ (lll't?7)

l2.The freedom of speech &. expression guaranteed to every

citizen under Article 19(1)(a) is the ultimate guardian of all the

values that the constitution holds sacred: Rule of Law,

Separation of Powers, Secularism, Free & Fair elections, etc.

The relationship between Article l9(lXa) and Article 129 is

governed by Article 19(2). Article l9(2) tecognizes the fetters

that can be placed on freedom of speech & expression under

the Court's power to punish for contempt under Article 129.

'Reasonable restriction' being the operative word under Article

l9(2), any exercise of contempt powers by the Supreme Court,

must necessarily not be of a nature that goes beyond

' reasonable restrictions' .

l3.To prevent a citizen from forming, holding, & expressing a

,bonafide opinion' in Public Interest on any institution that is a

creature of the Constitution is not a reasonable restriction and

violates the basic principles on which our democracy is
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founded. To prevent a citizen from 'evaluating' in Public

Interest the performance of any institution that is a creature of

the constitution and putting it in the public domain to inform,

generate a debate, build public opinion for reforms/change is

violative of our right to free speech.

14.The power of contempt under Article 129 is to be utilized to aid

in administration ofjustice and not to shut out voices that seek

accountability from the Court for it's errors of omissions and

commissions which have been detailed hereinafter. To curb

constructive criticism from persons of knowledge and standing

is not a'reasonable restriction'. Preventing citizens from

demanding accountability and reforms and advocating for the

same by generating public opinion is not a 'reasonable

restriction'. Article 129 cannot be pressed into service to stifle

bonafide criticism from citizens who are well informed about

the omissions and commissions of the Supreme Court.

15. Gajendragadkar, C.J. in Special Reference No. I of

1964 observed as follows:

"We ought never to forget that the power to punish for

contempt, large os it ls, musl always be exercised

cautiously, wisely and with circumspection. Frequent or

indiscriminate use of this pov)er in anger or iruitation

would not help to sustain the dignity or status of the

court, but may sometimes affect it adversely. Wise iudges

never forget that the best way to sustain the dignity and

status of their office is to deserve respect-fro* the public
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at large by the quality of their iudgments, the

fearlessness, foirness and objectivity of their approach,

and by the restraint, dignity and decorum which they

observe in their judicial conduct."

16. ln Baradukantu Mishra v. Registrar of Orissa High Court,

(1974) I SCC 374, p. 403, lustice Krishna Iyer observed,

"65. Before stating the principles of latu bearing on the

facets of contempt of court raised in this case we would

like to underscore the need to draw the lines clear

enough to create confidence in the people that this

ancient and inherent power, intended to preserve the

faith of the public in public ittstice, will not be so used as

to provoke public hostiliy' as overtook the Star Chamber'

A vague and wandering jurisdiction with uncertain

frontiers, a sensitive and suspect power to punish vested

in the prosecutor, a law which makes it a crime to

publish regardless of truth and public good and permits

a process of brevi manu conviction, may unwittingly

trench upon civil liberties and so the special jurisdiction

and jurisprudence bearing on contempt power must be

delineated with deliberation and operated with serious

circumspection by the higher iudicial echelons. So il is

that as the palladium of our freedoms, the Supreme

Court and the High Courts, must vigilantly protect free

speech even against iudicial umbrage - a delicate but

sacred duty whose discharge demands tolerance and

detachment of o high order. ".... " 82. the
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countervailing good, not merely of free speech but also

of greaterfaith generated by exposure to the actinic light

of bona fide, even if marginally overzealous, criticism

cannot be overlooked. Justice is no cloistered virtue. "

17. In Amburd v Att General of Trinidad and Tobago (1936)

A.C. 322(P.C) Lord Atkin said :

"... no wrong is committed by any member of the public

who exercises the ordinary right of criticizing in good

faith in private or public the public act done in the seat

of justice. The path of uiticism is a public way: the

wrongheaded are permitted to err therein: provided that

members of the public abstain .fro* imputing improper

motives to those taking part in the administration of

justice, and are genuinely exercising a right of criticism

and not acting in malice or attempting to impair the

administration ofjustice, they are immune. Justice is not

a cloistered virtue: she must be allowed to suffer the

scrutiny and respectful even though outspoken comments

of ordinary men.".

Lord Atkin said that the case had been discussed at length

because it concerned,

" ... the liberty of the press, v'hich is no more than the

liberty of any member of the public, to criticize

v

v
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temperately any fairly, but freely any episode in the

adminis trati on ofi us tic e "

18. Amburd was relied upon in P.tr[. Duda v. P. Shiv Shonker,

(1985) 3 SCC 167 in which case it was the Law Minister who

was arrayed for Contempt. It was observed as under:

14. tt is well to remember the observations of Justice

Brennon of U S. Supreme Court (though made in the

context of law of libel) in New York Times Company v'

L.B. Sullivan that it is a prized privilege to speak one's

mind, although not always with perfect good taste, on all

public instittrtions and this opportunity should be

afforded for vigorous advocacy no less than abstroct

discussion.

t5. Lord Denning in Regina v. Commissioner of Police of

the Metropolis, ex parte BlackburnT observed asfollows:

"Let me say at once that we will never use this iurisdiction

os o meons to uphold our own dignity. That must rest on

sttrer foundations. Nor will we use il to suppress those

who speak against us. We do not fear criticism, nor do we

resent it. For there is something far more important at

stake. It is no less thanfreedonr of speech itself'

Ir is the right of every man, in Parliament or out of it, in

the press or ot,er the broadcast, to make fair comment,
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lawyers must ntake about themselves. We must turn the

searchlight inward. At the some time we connot be

oblivious of the ottempts made to decry or denigrate the

judicial process, if it is seriously done. This qtrestion was

examined in Rama Dayal Markarha v. State of Madhya

Pradeshl0 where it was held that fair and reasonable

criticism of a iudgment which is a public document or

which is a public act of a iudge concerned with

administration of iustice would not constitute contempt. In

.fact such fair and reasonable criticism must be

encouraged because after all no one, much less judges,

can claim infallibility... "

19. In Re: S. Mulgaokar (1978) 3 SCC 339, Justice V K lyer,

observed:

27. The first rule in this branch of contempt power is a

wise economy of use by the Court of this branch of its

jurisdiction. The court will oct with seriousness and

severity where justice is ieopardized by o gross and/or

unfotmded attack on the iudges, where the attack is

calculoted to obstruct or destroy the judicial process.

The court is willing to ignore, by a majestic liberalism,

trr/ling and venial offenses-the dogs may bark, the

cnravan will pass. The court will not be prompted to act

as a result of an easy irritability. Much rather, it shall

take notice look at the conspectus of features and be

guided b)' o constellation of constitutional and other
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to bring him into contempt in that sense amounts to

contempt of Court.

Thus In the matter of o Special Reference from the

Bahama Island (1893) A.C. 138 the Privl' Council

advised that a contempt had not been committed through

a publication in the l',lassau Guardian concerning the

resident Chief Justice, who had himself previously

criticised local sanitary conditions. Though couched in

highly sarcastic terms the publication did not refer to the

Chief Justice in his fficial, as opposed to personal,

capacity. Thus while it might have been a libel it wos not

a contempt.

20. That this Hon'ble Court has held that inspiring confidence

in the sanctity and efficacy of judiciary cannot be demanded

through power of contempt but rather should be built on trust

and confidence of the people that judiciary is fearless and

impartial. In C..S. Kornan, In t€, (2017\ 7 SCC I a

Constitutional Bench of seven judges observed:

63. ....The justification for the existence of that is not to

afford protection to indit'idual Judges [ "14. ... the lau'

of contempt is not made for the protection of Judges who

may be sensitive to the winds of pttblic opinion. Judges

are supposed to be men offortitude, able to thrive in a

hardy climate." [Douglas, J., Craig v. Harney, 1947

SCC OnLine USSC79, paro 14.91 LEd 1546 
" 

331 US
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367 at p. 376 (1947)ll but to inspire confidence in the

sanctity and fficacy of the judiciary t " The object of

the discipline enforced by the Court in case of contempt

of court is not to vindicate the dignity of the court or the

person of the Judge, but to prevent undue interference

with the administration of justice," [Bowen, L.J.

Helmore v. smith (2), (1886) 35 Ch D 449 ot p.455

(CA)ll , though they do not and should notflowfrom the

power to punish for contempt. They should rest on more

surer foundations. The foundations are-the trust and

confidence of the people that the judiciary is fearless and

impartial.

69.The exercise of such a power has always been very

infrequent and subjected to some discipline. Members of

the judiciary have always been consciousof the fact that

the power .fo, contempt should be exercised with

meticulous care and caution and only in absolutely

compelling circurustances warranting its exercise.

21. That at para 70 of the same judgment, it was observed

that bonafide criticism of the judiciary should be protected and

welcomed by the Judges and they should self-introspect as they

are not infallible. It was further held that even conduct ofjudges

or a group ofjudges may not amount to contempt if bonafide and

in public interest as under:
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rationale or reosoning and even its correctness. Criticism

could be of the conduct of an individual Judge or a group

of Judges...."

22. In this context, freedom of expression and the

concomitant right to criticize, includes a fair and robust criticism

of the judiciary. This cannot amount to contempt of court or

lowering the dignity of the court in any manner. However, it has

been recognized that this freedom must not be unqualified. As

stated in the 2012 UK Law Commission report that

recommended the abolition of the offense of 'scandalizing the

court' in England,

"the purpose of the ffinse is not confined to preventing

the public from getting the u,rong idea about the judges,

and that where there are shortcomings, it is equally

important to prevent the public .fro* getting the right

ideo."

The report goes on to state that preventing criticism contributes

infact to the public perception that judges are engaged in a cover

up and that must be something to hide. Conversely, open

criticism and investigation into those few cases where something

may have gone wrong will confirm public confidence that

wrongs can be remedied and that in the generality of cases, the

system operates correctly. A copy of the Law Commission

Report on Abolishing Criminal Contempt dated 18th December

zot2,is annexed as Annexu r" CS (/,12."\7)
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23. Fu(her, many democracies have recognized the offence

of scandalizing the court as unconstitutional and recommended

the abolition of this offense as being inconsistent with any

constitutional guarantee of freedom of speech and of fair trial

since it gives judges, alone, among public wielders of power, a

special immunity from criticism and a power where they sit as

judges in their own cause, to punish their critics. Several

responsible observers of the court including former judges have

voiced their concern about the chilling effect of criminal

contempt on the freedom of speech and expression'

24. Justice A.P. Shah, former chief Justice of the Delhi

High Court, has in a piece in the Hindu opined on the chilling

effect of criminal contempt and that it is regreffable that judges

believe that silencing criticism will harbor respect for the

judiciary. A quote from his article is below:

For the supreme court of India, identifying priority cases

to take up first (in a pandemic-constricted schedule) ought

not fo be very dfficult; there are dozens of constitutional

coses that need to be desperately addressed, such as the

constittttionality of the Citizenship (Amendment) Act' the

electoral bonds matter, or the issue of habeas corpus

petitions fro* Jommu and Kashmir' lt is disappointing

that insteod of taking up matters of absolute urgency in

these peculior times, the Supreme Court chose to take

umbrage at tyto ty,eets. It said that these tweets "brought
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the administration of justice in disrepute and are capable

of undermining the dignity and authority of the

institution... and the ffice of the Chief Justice of India in

particular...." Its response to these two tweets was to

initiate suo motu proceedings for criminal contempt

against the author of those tweets, the lawyer and social

ac tiv is t, Pr as hant B hus han.

......On the face of it, a law for criminal contempt is

completely asynchronous with our democratic system

which recognises freedom of speech and expression as a

fundamental right.

An excessively loose use of the test of 'loss of public

confidence', combined with a liberal exercise of suo motu

powers, can be dangerous, for it can amount to the Court

signalling that it will not suffer any kind of critical

commentary about the institution at all, regardless of how

evidently problematic its actions may be. In this manner,

the judiciary could find itself at an uncanny parallel with

the executive, in using laws for chilling ffict.

A copy of Justice AP Shah's article in The Hindu on 27,h

July, 2020, titled "The chilling effect of criminal

contempt" is annexed as Anne-r* C 6 (ltl8 450

25. On the 27't' of July, the editorial in The Hindu called for

revisit of the idea of scandalising in the contempt law and the
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need to usher in judicial accountability, especially in the

context of the initiation of this suo moto contempt proceeding

as under:

"The initiation of proceedings for criminal contempt of

court against lawyer-activist Prashant Bhushan has once

again brought under focus the necessity for retaining the

law of contempt as it stands today. In an era in which

social media qre frll of critics, commentators and

observers who deem it necessary to air their views in

many unrestrained and uninhibited ways, the higher

judiciary should not really be expending its time and

energy invoking its power to punish for contempt of itself'

While it may not be reasonable to expect that the courts

should ignore every allegation or innuendo, and every

piece of scurrility, there is much wisdom in giving a wide

latitude to publicly voiced criticism ond strident

questioning of the cottrl's ways and decisions. Mr'

Bhushon is no stranger to the art of testing the limits of the

judiciary's tolerance of criticism. He has made allegations

of corruption against judges in the past, and has been

hauled up for it. The latest proceedings concern two

tweets by him, one a general comment on the role of some

Chief Justices of India in the lost six years, and another

targeting the current CJI based on a photograph' How

sensitive should the country's highest court be to its

outspoken critics? What would be more iudicious -
ignoring adverse remarks or seeking to make an example
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of some principal authors of such criticism to protect the

institution? The origin of this dilemmo lies in the part of

contempt law that criminalises anything thot "scandalises

or tends to scandalise" the judiciary or "lowers the

court's authority". It may be time to revisit this clause.

.... In contemporary times, it is more important that courts

are seen to be concerned about accountability, that

allegations ore scotched by impartial probes rather than

threats of contempt action, and processes are transparent.

Unfortunately, in o system in which judges are not

expected to disclose the reason for recusing themselves,

and even charges of sexual harassment are not credibly

investigated, it is only the fear of scandalising the

judiciary that restrains much of the media and the public

-fro* a more rigorous examination of the functioning of

the judiciary. "

A copy of the editorial in The Hindu dated 27.07.2020 is

annexed hereto as Annexu'. gt (lSt ,251)

26. An editorial in The Indian Express dated 23'd Ju|y,2020,

observed:

The initiation of contempt proceedings by the Supreme

Courl, suo motu, against lawyer-activist Prashant

Bhushan for his tweets, is offkey and jarring, not least

because of its timing. At a time when matters affecting
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Article 19 to this noisy space. The Supreme Court's

contempt case against Bhushan shrinks that space - and

itself,

A copy of the Indian Express editorial dated 23il July,2020 is

annexed as Annexu.. CB (tr fi)

27. Many senior advocates also spoke to the media

expressing their displeasure in the initiation of suo moto

contempt on the respondents tweets as below:

"It is tragic that some judges invoke the court's "dignity

and authority" while acting in a way that undermines it,

said Navroze Seervai. The shoulders of a court should be

broad enough to withstand criticism, said Roju

Ramachandran. The two tweets don't seem to have

transgressed into contempt, said Sanjoy Hegde. It would

appear to be a case of shooting the messenger, said Aspi

Chinoy. The four senior advocates spoke to Bloomberg

Quint on a new contempt of court case that the Supreme

Court has taken up suo moto or of its own occord. "

A copy of the Bloomberg Quint article dated 23'd July, 2020, is

annexed as Annexr* Cq (C,5t+- ?i7)

28. The Restatement of Values of Judicial Life (as adopted by

full bench of the Supreme Court on May 7, 1997, states:
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" 1. Justice must not merely be done, it must also be seen

to be done. The behaviour and conduct of members of the

higher judiciary must reform the people's faith in the

impartiality of the iudiciary. Accordingly, any act of the

judge of the Supreme Court or a High Court, whether in

fficial or personal capacity, which erodes the credibility

of this perception has to be avoided-"

A copy of the The Restatement of Values of Judicial Life is

annexed hereto as Annexu'. c lD CaSA',751|,

29. H.M Seervai in his book constitutional Law of India

has said atPage737,

" I0.7 I ....Scuruilous or abusive attacks on a judge would

shake the public confidence, and would interfere with the

odministration of iustice. But a iudge who makes public

pronouncentents which throw o grave doubt on his

impartiality, himself becomes an ffinder against the

administration of iustice. And since there is no way of

setting such a judge right except by impeachment' o

cumbrous procedure seldom resorted to, the interest of

justice itself requires that there should be public criticism

of the impropriety of marking such public pronouncement'

Ajudgewhomakesextrajudiciatpronouncementswhich

show that he lacks impartiality, departs f'o* the line of

conducted dictated bY his ffice"'
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30. This extended discussion of the scope and limits of public

criticism of the judges yields three principles for not curtailing

such criticism. First, such a criticism must be permissible in any

democracy; citizens must be able to exercise their right to

freedom of speech. Second, it is desirable for healthy

functioning of judiciary itself; citizens should be encouraged to

perform this useful function. Thirdly, in special circumstances

where the conduct of some judges might jeopardize

independence of judiciary or its credibility in the eyes of the

public, open criticism is necessary to safeguard the constitutional

order; citizens who fail to speak up against such judicial conduct

would be failing in their fundamental duty to defend the republic.

It is my bona-fide beliel buttressed by the aforementioned

opinions of the media, commentators, lawyers and indeed former

and sitting judges of the Supreme Court, that we are going

through such a phase in the history of our republic when keeping

quiet would be dereliction of duff, especially for an officer of the

court like myself. There are moments in history when higher

principles must trump routine obligations. when saving the

constitutional order must come before personal and professional

niceties, when considerations of the present must not come in the

way for discharging our responsibility towards the future. My

tweets are nothing but a small attempt to discharge this dury at

the present juncture in the history of our republic. In this context

and without prejudice to the above, I would like to explain why I

said what I did in these tweet. Anyone may disagree with my

views but that would not render my bonafide opinion to be

contempt of court.
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Tweet dated 29'h June 2020

31. The first tweet relied upon as the basis of the alleged

contempt is dated 27'h June 2020 and is as follows:

"CJI rides a 50 lakh motorcycle belonging to a BJP

leader at Raj Bhavan Nagpur, without a mask or a helmet'

at a time when he keeps the SC in Lockdown mode

denying citizens their fundamental right to access

justice!"

32. At the outset I admit that I did not notice that the bike was on

a stand and therefore wearing a helmet was not required. I

therefore regret that part of my tweet. However, I stand by the

remaining part of what I have stated in my tweet. I tweeted the

above because I was increasingly anguished by the lack of

regular physical functioning of the court that was leading to the

hearing of very few matters and that too by the unsatisfactory

mode of video conflerencing. Due to the COVID pandemic, the

subsequent lockdown and the humanitarian crisis it had created,

with the Supreme Court not functioning regularly, access to

justice was seriouslY imPeriled.

33. Even before the lockdown was announced on the 24tr' of

March, the Supreme court had suspended its regular
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functioning. Many urgent matters involving very urgent and

serious issues such an habeas corpus petitions in the Kashmir

context, petitions challenging the constitutionality of

Citizenship Amendment Act, petitions chalienging the

abrogation of Article 370, bail petitions, electoral bonds

mqtters etc, were not being heard because of this lack of regular

functioning since the Supreme Court had restricted its hearing '

to urgent matter only. Many government offices and

institutions in Delhi had resumed regular functioning. While

the Chief Justice who has ultimate administrative authority

over the Supreme Court was not allowing regular functioning

for four months because of the COVID pandemic, he was seen

on a motorcycle in a public place with several people around

him, without a mask. This seemed incongruous to me. The part

in my tweet about the bike costing 50 lakhs and belonging to a

BJP leader is a fact which,had been detailed by many people on

social media. The tweet was in no way intended to undermine

the dignity of the court or the office of the Chief Justice of

India. Even before the national lockdown was announced on

March 24'h, the Supreme Court issued a circular dated l3tr'

March, stating that the "functioning of the Courts shall be

restricted to urgent matters with such number of Benches as

may be found appropriale." Further by circular dated 23'd

March stated, '"The Hon'ble Benches may be constituted to

hear only matters involving extreme urgency..." A copy of the

Circulars dated 13'h March,2O2O and and 23'd March,2020 are

annexed as Annexure Ctt (t6o,l9 Screen shots of
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rweets dated 29.07.2020 with details of the bike registration are

annexed as Annexure

34.At the best of times, the Supreme Court had a huge backlog of

cases and with limited and difficult access for the poor' During

a pandemic with the limited court functioning, redress for the

hardship faced by the poor and marginalized, seemed even

bleaker. The lockdown of the court was causing great distress

to litigants and lawyers and a lot of people had taken a dim

view of this. It was not just my opinion that the Supreme

Courts Iimited functioning was hindering the fundamental right

to access justice, but even various associations such as the

Supreme Court Bar Association, the Bar Council of India, the

Supreme Court Advocates on Record Association and legal

observers and former judges and advocates had also passed

resolutions and written articles questioning the lockdown of the

Supreme Court and restricted hearing of selected urgent matters

only.

35. In an interview to Karan Thapar for The Wire, Justice AP

Shah, former Chief Justice of the Delhi and Madras High

Courts said he was "thoroughly disappointed" with the

Supreme Court. An excerpt from the article on the story is

below:

Differing with Chief Justice S.A. Bobde's view that,
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"this is nol a situation where declaration of rights has

much priority or as much importance as in other times",

Justice Shah said:

"This is not correct...(the) Court's duty is more onerous

in times of crisis."

Justice Shah also questioned,

"why only a few judges are functioning and why aren't

all judges workingfrom their homes? "

A copy of the interview dated 5'r' May 2020 is Annexed as

nnr.rur. Ct3 (fl,691

36. On the 3'd of June, 2020, the Supreme Court Bar

Association wrote to the Hon'ble Chief Justice of India with a

proposal to resume normal working of the Supreme Court,

since there was now no sign of the COVID pandemic going

away. The letter stated:

"But the challenge of COVID 19 is far from over and

there is no sign of it going away soon. It must therefore

be faced in a sensible and safe manner. But at the same

time, Court's normal functioning may begin, though in a

gradual way. Supreme Court is not just the Highest

Court of the Country, but is one of the most Respected

Institution of the Country, perhaps the most respected if I
may be permitted to say proudly. Its glory must remain

for all times, including during crisis period that we are

going through......Now that even the Government of
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India has allowed graded opening of the Country, I do

hope and pray that Bar's just request will indeed receive

a positive and immediate response."

A copy of the SCBA letter to the Chief Justice of India dated

3'd June 2ozois annexed as Annexu.. C l? (aA?-aEU

37. On the 20'h of July, 2020, the Supreme Court Bar

Association and supreme court Advocate-on-Record

Association held a joint meeting to discuss and examine the

systems, methods and suggestions to reopen the Courts, and in

particular, the Supreme Court of India, which has been working

on limited basis under severely constrained "virtual cottrts"

following the pandemic caused by the Corona virus. Excerpts

from the joint resolution released after the meeting are as

follows:

SCBA and SCAORA have, during the lockdown period

passed various resolutions pertaining to the

unsatisfactory functioning of the virtual hearings by the

Hon'ble Suprerne Courl as also the issues cropping up

during e-fiting. scBA and SCA)RA have stated that a

majority of the lawyers were not comfortable with the

virtual court hearings. The common feedback seems to

be that the lawyers are unable to present their coses

ffictively on the virtual ptatfurm presently

available...... The working of the Supreme Court lays

down the parameters for the subordinate courts' The
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limited functioning of the Supreme Court has adversely

impacted the dispensation of justice. While litigants

continue to suffer, the lawyers, who are the fficers of

the court, are alsofacing acute hardships. The Hon'ble

Supreme Court has now decided to also hear regular

matters and final hearing matters through the virtual

medium. While it is undoubtedly the prerogative of the

Hon'ble Court to list matters for hearing, it is the

lawyers who have to argue those matters professionally.

It is not possible ,fo, o lawyer to do justice to a case if
called upon to argue on the virtual because of the

infirmities in the working of those applications esp those

involving voluminous record and/or the appearance of

the aforesaid issues that makes the hearing illusionary.

.....The resumption of court hearings of all class of

malters is imperative."

A copy of the resolution dated 20'h July 2020 is annexed as

Annexure

38. In Suo Moto writ Petition no. 8 of 2020, In Re: Financial aid

for members of bar affected by pandemic, vide order dated 22d

July 2020, the Supreme courr has itself admitted that with the

courts being closed, lawyers have been deprived of the sources

of earning their livelihood. Hence, the fact that the courts are in

"lockdown" is admitted by the Supreme Court itself,

confirming what I had stated in my tweet. The order states:

c$ call, aEg
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"...We ere conscious of the fact that the advocales are

bound by Rules which restrict their income only to the

profession. They are not permitted to earn a livelihood

by any other meons. In such a circumstance, the closure

of the courts has deprived a sizable section of the legal

profession of income and therefore livelihood- In these

dire circumstance there is a constant demand to enable

the resumption of the income from the profession by

resuming the nornnl functioning of Courts in

congregation..."

A copy of order dated 22nd July 2020 is annexed as Annexure

Crb (l8S,aSSJ

Tweet dated 27'h June 2020

39.The second tweet relied upon as the basis for alleged contempt

is as follows:

"When historians in future look back at the last 6 years

to see how democracy has been clestroyed in Indio even

without a formal emergency, they will particularly mark

the role of the Supreme Court in this destruction, & nlore

particularly the role of the last 4 CJIs."

40.I stand by *y opinion expressed in the tweet above and will in

the succeeding paragraphs explain the basis for making such a

statement by explaining why I strongly believe that:
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a) democracy has been substantially destroyed during the last

six years;

b) by its acts of commissions and omissions, the Supreme

Court has allowed the emasculation of our democracy; and

c) the role played by the last four CJIs has been very critical in

the above mentioned process.

I will deal with these issues in this order

The undermining of democracy in the last six years

41. Various political scientists across the world have noted and

opined that real democracy in any country or society can be

destroyed while all the trappings and institutions and rituals of

democracy like judiciary, election commissions, regulatory

institutions, continue to exist on paper. However, these can be

hollowed out while retaining the trappings and vestiges of these

rights and institutions on paper. In How Democrocies Die, a

recent scholarly book, Professors of Government at Harvard

University, Dr. Daniel Ziblatt and Dr. Steven Levitsky, have

documented how democracies can die a slow death as under:

Blatant dictatorship in the form of fascism,

communism, or military rule - has disappeared across

much of the world. Military coups and other violent

seizures of power are rare. Most countries hold regular

elections. Democracies still die, but by dffirent means.

v/
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orjudiciary more efficient, combating coruuption

cleaning up the electoral process.

Newspapers still publish bttt are bought off o, bullied

into self-censorship. Citizens continue to criticize the

government but often find themselves facing tax or other

legal troubles. This sows public confusion. People do not

immediately realize what is happening. Man1, continue to

believe they are living under a democracy.

Because there ,s no single moment no coup,

declaration of martial law, or suspension of the

constitution - in which the regime obviously "crosses the

line" into dictatorship, nothing may set off society's

alarm bells. Those who denounce government abuse mav

be dismissed as exaggerating or crying wolf.

Democracy's erosion is, for many, almost imperceptible.

*.*X*'l<

Institutions alone are not enough to rein in elected

outocrats. Constitutions must be de.fended - by political

parties and organized citi:ens hut also bv democratic

norms. Withoul robust nornts, constitutional c:hecks and

balances do not serve as the bulwarks of democroc)t ytg

imagine them to be. Institutions become political
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u,eapons, v,ielded .forcefitlly by those who control them

ogainsl those w'ho do not.

This is hotv elected aulocrats subvert democracl' -
packing antl "v,euponizirtg" lhe courts and other neutrol

agencies, huting off the media and the private sector (or

bullying them into silence) and rewriting the rules of

politics to tilt the ploying field against opponents. The

tragic parodox of the electorql route lo authoritarianism

is that democrac.y's llss4.rsins use the very instittttions of

tlentocrucv - gradttalb', subtl.v, and even legally - to kill

A copy of the article published by Dr. Daniel Ziblatt and Dr.

Steven Levitsky in The Guardian dated 21.01.2018 is annexed

heretoasAnnexr'. Cr? (&8 lA74

42.This picture of the death of democracy very much fits what we

have witnessed in India. Over the last 6 years under the present

government, our country has witnessed a systematic

dismantling of democracy in favour of electoral

authoritarianism. Democracy is not just a rule of elected

majoriry. A rule by elected majoriry can be called democratic

onlywhenthemajorityisconstrainedbySomebasicrulesof

thegame'TheseConstitutionprovisionspreventthemajority

fromdoingwhateveritmightwishtodothroughtwodevices.

one,therearesomeinviolablerightsofthecitizensthata

it
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government cannot take away. Two, the political majority must

exercise its powers through well established procedures and

institutions that cannot be bypassed. The last six years have

witnessed dismantling of both the constitutional rights and the

constifutionally mandated arrangement of autonomous

institutions. As a result majority rule has become a

majoritarian rule; electoral democracy has degenerated into

electoral authoritarianism described by the authors of '.How

Democracies Die".

43.Though the Superior Courts especially the Supreme Court have

been entrusted with the responsibility by our constitution to

safeguard democracy and our fundamental rights and ensure

proper functioning of regulatory institutions, it can be seen that

in the last six years as the spirit of democracy was being

extinguished in this country by throttling of fundamental rights

and transgressions of delineated powers by the executive and

legislature and subverting of our institutions, the Supreme

Court largely failed in it's dury ro protect these and thus failed

to prevent the subversion of our democracy as we will see.

However, before dealing with the action and inaction of the

Supreme Court on these aspects, I will first advert to the

systematic dismantling of democracy by the executive and

Iegislature in the past six years.

Erosion of rights:
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44. Freedom of speech and right to dissent - During these

years we have seen an unprecedented assault on the freedom of

speech and the right to dissent. Persons critical of the

government have been assaulted on the streets by lynch mobs

which are patronised by the government and a complicit police;

in many cases they have been charged with sedition, despite the

fact that the Supreme Court had injuncted the use of this law

for a situation where there is no incitement to violence or

public disorder. Those who escape the lynch mobs or sedition

charges have had to face the wrath of an organised lynch mob

on the social media. This abuse is also sometimes picked up

and amplified by the sections of the mainstream media which

have become mouthpieces of the government. Dalits and

minorities have especially borne the brunt of lynch mobs who

are confident that the government and police will not act

against them. Documentation of cases of lynchings have shown

three stark facts. Firstly, almost all of the hundreds of cases of

mob lynching has been directed against muslims and dalits

Secondly, that in almost all cases, the perpetrators are

associated with assorted saffron groups who are connected with

the BJP/RSS or at least enjoy their protection and that of the

governments run by the BJP. Thirdly, that the police rarely act

against the perpetrators unless compelled to by courts and often

act against the victims themselves.

45. Minority rights are essential to any political system that

calls itself democratic. Over the last six years, however, the

constitutional rights of the religious minorities have been
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systematically eroded, reducing them, especially the Muslims,

to the de-facto status of second rate citizenship. Much of this

erosion took place through informal practices of exclusion and

discrimination by the state and a campaign of disinformation

and hatred by theruling party and its affiliates. False

information or fake news which is designed to generate hate

against Muslims in particular, is being generated and spread on

a mammoth scale by the social media organisation affiliated

with the BJP and its assorted lapdog media. This has created a

feeling of hopelessness and helplessness among large sections

of minorities in parlicular, as well as dalits, especially when

they see the administration including the judicial administration

being reduced to bystanders. The use of draconian laws like

UAPA and NSA particularly on hapless sections of minorities

and Dalits has accentuated the injustice and the climate of fear

among them. This lowering of the qualiry of citizenship was

formalized by the Citizenship (Amendment) Act passed by the

parliament in December 2019. By introducing religion as a

category for consideration of citizenship and by excluding

Muslims from neighboring countries from fast-track

citizenship, this Act has dealt a body-blow to the principle of

equal citizenship and non-discrimination against minorities.

46.Dismantling of rights is now being extended to the right to life

itself. Recently, the Delhi Police in the guise of investigating

riots which took place in Delhi after three months of exemplary

peaceful protests against the Citizenship Amendment Act, has

turned the investigation itself into a conspiracy to target
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peaceful activists and protestors, in the guise of an

investigation. This has been achieved by a) ignoring complaints

against goons and police officers who are seen on video

violently assaulting people; b) letting off leaders of the BJP

who are seen on video clearly instigating mobs to violence; and

c) arresting or charging innocent and peaceful protestors who

can be seen on video calling for peace and non violence. The

same police also entered the Jamia campus and brutally beat up

students, even those who were in the library. They even

smashed CCTV cameras to hide the evidence. No police officer

has been brought to book for that brutal assault on Jamia. On

the other hand. innocent and peaceful students have been

charged under the draconian UAPA.

4T.Violence against religious minorities and socially marginalized

groups has been extended to ideological dissenters as well. On

5,r, January this year, a mob of armed goons were allowed to

enter JNU under the gaze of the Delhi Police. They went on a

rampage, beating up students and teachers inside the campus.

Yet despite many of them being identified on video, no action

has been taken against them or against the police officers who

virtually escorted them in and out of the campus. Without any

fear of the courts, the police has not been bothered to complete

an inquiry into this incident.

48.For the citizens of Jammu and Kashmir, even the pretence of

democracy has been given up. The parliament did away with

the special status of the state of Jammu and Kashmir without
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the constitutionally mandated consent from the Constituent

Assembly of the state. Overnight, the state was split and

converted into a union territory without any consultation with

its people or their elected representatives. For one year now,

the people of Jammu and Kashmir, especially those living in

theKashmir valley, are forced to live without elementary

democratic rights, while their former Chief Minister is

imprisoned without trial.

49.There is a serious erosion in social and economic rights of the

people. The condition of the poor and the marginalised has

worsened with massive unemployment and job loss in the last

six years and increasing agrarian distress. The economic

distress has been hugely aggravated by the unplanned and

brutal lockdown due to the Covid crisis. It has led to the loss of

more than l0 crore jobs, sudden loss of livelihoods and decline

ln tnconte

Assault on institu tions

50.A democracy constrains unbridled majority rule by mandating

a procedurethrough which power must be exercised. Our

constitution provides for an architecture of autonomous

institutions that can keep the elected executive in check. The

most serious assault over the last six years, an assault with long

lasting effect on our Republic, has however been on our

institutions. These include Constitutional bodies like the

Election Commission, the CAG as well as statutory bodies like
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the cvc, the cBI, Lokpal, and also universities and other

educational institutions and bodies'

51.For the first time in more than three decades, fingers are being

pointed at the independence of the Election Commission and

the CAG. We have seen a sharp erosion of the independence of

the Election Commission and now we find that important

decisions of the E,lection Commission, especially the

announcement of dates of elections and the enforcement of its

model code of conduct are increasingly partisan and virtually

decided by the government. Officers from Gujarat who are said

to have been close to the Prime Minster and Home Minister,

Amit Shah, have been appointed to the Election Commission.

It is because of the erosion of public confidence in the

independence of the Election commission that people have

become very nervous about the integrity of the electronic

voting machines; and there is now therefore a persistent

demand especially by the opposition to go back to paper

ballots

S2.Elections in the last six years are being increasingly influenced

by money power. This is partty because the Election

commission has failed to enforce the limits on spending by

politicalparties'Butalsobecausepartiesandcandidateshave

begun to get unlimited amounts of money from their corporate

cronies. Apart rrom not fixing limits for spending by political

parties and not making laws to ensure that parties and

candidates receive and spend money only through banking
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channels (cashless transactions which the pM wanted to impose

on the country through demonetisation), three retrograde

changes in the law of election funding have increased the role

of money power and corporate hijacking of elections. The

Foreign Contribution Regulation Act brought primariry to

prevent parties, candidates and public servants from getting and

being influenced by foreign funds, has now been amended to

allow parties to receive foreign funds through subsidiaries of

foreign companies. The limits on corporate donations to parties

and candidates, which was earlier 7.5oh of their profits, has

been removed to allow unlimited corporate funding. worst of

all, a new anonymous instrument of political funding has been

introduced through the instrument of electoral bonds, which are

bearer bonds and which allow anonymous funding of political

parties even through banking channels. Thus the path has been

cleared for payment of bribes by corporations to the ruling

parties through the device of electoral bonds which guarantee

the anonymity of their donors. It is not surprising therefore that

the BJP has received more thang0o/o of the thousands of crores

of funding through electoral bonds in the last 3 years since they

have been introduced.

53.All the above amendments of electoral funding which have

been achieved by the dubious device of smuggring these

amendments in through a Finance Bi[ which avoids the

amendments being taken to and voted in the Rajya sabha,

where the ruling party didn't have a majority. The device of
money Bill to bring about amendments to various laws which
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have nothing to do with the Consolidated fund of India, has

been increasingly resorted to by the present government,

making a mockery of the Constitutional requirement of bills

being passed by both Houses of parliament.

S4.Parliament itself has seen a steady erosion in the quality of its

deliberations. Critical laws and Constitutional amendments

have been passed in a few hours, if not minutes. The institution

of parliamentary committees has also been virtually done away

with, with fewer and fewer proposed laws being referred to

them, where healthy discussion and public consultation could

take place. Thus, fat from making democracy more

participatory, even in terms of allowing prior disclosure of Bilts

proposed to be passed or allowin g any public participation in

the laws to be made, even the present nominal representative

democracy has been steadily emasculated'

55.1n the audit of the Rafale contract, the government predicted in

a note given to the supreme court, three months before the

CAG report was finalised, that the report would redact the

detailsofpricing.Thisindeedhappenedthreemonthslater

when the cAG report on the Rafale purchase was finalised and

giventothePAC.TheredactionofpricingdetailsfromaCAG

reportisnotmerelyunprecedented,itiscontrarytotheCAG

ActwhichrequirestheentirereporttothesenttothePACand

tabled in Parliament. The fact that the government knew three

monthsinadvancethattheCAGwouldbowtothisillegal

demand of the government to redact pricing details from its
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report, demonstrates the extent to which the independence of

the CAG has been compromised by the government.

56.Despite the Lokpal Act being passed, for many years the

appointment of a lokpal had been steadily stonewalled and

even the inclusion of the leader of opposition in the selection

panel of the Lokpal had been obstructed by this government. It

also amended the Lokpal Act with alacrity to exempt public

servants from making their asset disclosures to the government.

Thereafter, even when the government was forced to appoint a

Lokpal, it has appointed people who have not taken up even a

single case for investigation for over a year now. This has made

the institution totally ineffective. Also, for more than six years,

the whistleblower Act has not been notified. Instead, an

amendment has been brought to the Act which will completely

stulti$r the law. The amendment says that any whistleblower

who provides any more information about corruption in the

government than what an ordinary citizen can obtain under the

Right to Information Act, would rose his protection as a

whistleblower and would be liable to be prosecuted under the

official secrets Act. Instead of repealing this colonial official

Secrets Act, this government now threatens to use it against

journalists who have published documents exposing the

corruption, violation of rules and the interference of the pMo

in the Rafale contract. Apart from using the official secrets

Acts, this government and its officers have also sought to use

contempt of court as a weapon to intimidate activists and

silence criticism of the government.

\./
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57.There has been a decline in the independence of the CBI' When

a cBI Director, whose tenure was protected, threatened to

investigate the Rafale contract, he was outsed in a midnight

coup by the government and one Nageshwar Rao was

appointed as Acting Director, who affected 40 transfers in the

CBI within a day, at the behest of the government. The Central

vigilance commission was for years headed by an officer who

played a key role in suppressing incriminating documents

recovered in the raids on the Sahara and the Birla Group of

companies which showed the PM and other BJP Chief

Ministers as recipients of large sums of unaccounted cash'

Another gentleman appointed as vigilance commissioner had

been indicted by the CVC itself for having fabricated the

confidential report of his subordinate senior officer of a bank of

which he was Chairman, with the object of destroying the

career of that officer.

Sg.The National Investigation Agency has become a particularly

favoured tool of the government for harassing and hounding

activistswhoarecriticalofthegovernment.TheNlAhasbeen

usedtoframesomeofthecountry,sfinesthumanrights

activists.ThepoliticaluseoftheNlAcanbeseenfromthefact

thattheBhimaKoregaoncase,inwhichSomeofourleading

humanrightsactivistshavebeentargetedandwhichwasearlier

beinghandledbythePunepolice,wastransferredtotheNlA

by the Central government soon after a new non BJP

government was formed in Maharashtra'
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59.During the last six years, the Right to Information Act has been

eroded by throttling the Information commissions and not

filling the vacancies in the commission. Even when the

vacancies are directed to be filled by court orders, pliable

bureaucrats have been appointed without any transparency in

the selection.

60.Decline in financial regulatory institutions has meant that crony

capitalism has grown enormously, with policies being

increasingly controlled by large crony capitalists who ensure

that policies and government decisions are tailored for their

economic benefit and to the detriment of the common people.

our banks and financial institutions have been plundered by

these crony corporates who now owe lakhs of crores of unpaid

debt to our banks. Many of them have been allowed or made to

flee the country and have comfortably ensconced themselves in

London or tax havens like Antigua or Bermuda, while our

government makes a show of searching for them, or seeking to

extradite them. The Reserve Bank's independence has also

been greatly eroded. Raghuram.Rajan was shunted out as the

RBI Governor when he disagreed with the government on

several critical aspects and in particular wrote to the

government about investigating and taking action against many

high nefworth individuals who had taken huge loans from

banks and constituted a high flight risk. His successor urijit
Patel' was shunted out after he disagreed with the government,s

I
t
1
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desire to appropriate more than one lakh crores from the RBIs

reserves

6l.Universities and educational institutions and regulatory bodies

have particularly been in the cross hairs of this government.

Virtually every appointment of Vice Chancellors in universities

have been made of people who are associated with the RSS or

have been close confidants of the present rulers. Thus many

appointments of Vice Chancellors as well as other educational

regulatory bodies have been of people who have no academic

stature suitable for their jobs but have been placed there only

due to their saffron links. Such persons have systematically not

only crushed dissent but also dismantled the spirit of inquiry

and critical thinking in these educational institutions'

Suggestions have been made by these persons to put up tanks

in the premises of their universities to instill "nationalism"

among students. Some of our finest universities like JNU,

BHU, Hyderabad university has especially borne the brunt of

this assault.

62.The subversion of the independence of the mainstream media is

near complete even in the absence of formal press censorship'

More than gooh of the mainstream media has been reduced to

becoming the propaganda arm of the government' going to

absurdlengthstojustiffactionsofthegovernmentwhichare

otherwisetotallyunjustifiable'someexamplesofthishasbeen

the coverage of the disastrous decision for demonetisation, the

disastrousandbrutallockdowninthenameofCovid,aswellas
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the government's response to China's incursions into Ladakh.

Prime Time debates on most TV channels are not very subtle

attempts to fan anti Muslim prejudice among people, in line

with the ruling party's agenda and its social media campaign.

Fake news has become the order of the day. So much so, that a

new term, 'Whatsapp university' has been coined to refer to

people who derive their information from Whatsapp forwards,

which propagate falsehoods and outright fabrications,

particularly in aid of fanning anti-Muslim prejudice. The

submission of much of the mainstream media to the

government has been brought about by a combination of

inducements, threats, as well as media capture through crony

capitalists. Many media organisations have come to be owned

by businessmen who have various corporate interests and can

easily be brought to heel and do the governments bidding by

means of government incentives and disincentives, by way of
plum contracts and threats of being victimized by the

govemment's investigative agencies like the CBI, ED, Income

Tax Department, etc. others are bought by being given l00s of
crores of government advertisements as well as packets which

are supposed to go regularly to influential anchors and editors.

There are only a few in the mainstream media who have

refused to succumb to such inducements and threats or

corporate capture by crony capitalists. The government seeks to

extend its control over social media and internet media as well

by threatening individual journalists and editors with FIRs of
sedition, threatening and putting pressure on those few

independent trusts that fund some of these internet media
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organizations, as well as by influencing and bringing to heel,

major social media platforms like Facebook, Twitter, Instagram

etc

Role of the supreme court and the last four cJIs over the

past six Years

63.1n our constitution, the judiciary has been assigned the pivotal

role of being the guardian of the constitution and fundamental

rights of the people. It has been bestowed with a great deal of

independence and is expected to check the executive and the

legislature when they transgress the bounds of their powers and

in particular when their actions violate fundamental rights of

the citizens. It is the judiciary which is also expected to play a

critical role in ensuring the proper functioning of other

regulatoryinstitutionssuchastheElectionCommission,CAG,

CVC, CBI, RBI, etc. In fact, our Supreme Court has played a

glorious role in safeguarding our democracy

institutions and protecting and expanding the

and our

scope of

fundamental rights over the last 70 years of it's existence

64,ThatthisHon,bleCourthasheldthattheedificeofour

constitutionenvisagesandpromotes.participative'democracy

andsuchparticipationofthecitizenryisessentialtoensurethe

survivalandpromotionofdemocracticvaluesinthecountry.
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Freedom of speech & expression guaranteed to each citizen

under Article 19(l)(a) is the most robust check on errors of
omissions and commissions committed by various institutions

that are creatures of the constitution; be it the Executive, the

Legislature, or for rhat matter the Judiciary. The judiciary has

been assigned the drty to ensure that no one institution

transgresses its constitutional bounds or constitutional moraliry.

65.The role of the Supreme court in allowing this suspension of
democracy during the emergency is well documented. For the

citizenry at large, ADM Jabalpur, continues to be a haunting

reminder of how the supreme court meekly surrendered to the

executive and failed to protect constitutional values and

fundamental rights of the citizens (Justice Khanna,s hon,ble

dissent apart). It has been said that institutions are as strong as

the people manning them and ADM Jabarpur is a stark

reminder that in the face of pressure from the executive

otherwise good judges arso succumb to the power of the

executive and abdicate their responsibilities to protect the rights

of citizen s. ADM Jabalpur reminds us how rearned judges can

justisr the unjustifiabre through convoruted reasoning and

legalese. ADM Jabalpur reminds us how judges under pressure

are capable through convoruted reasoning and legarese of
replacing Rule o/ Law with Rure 6.v Law. It is a matter of
historical record that it was not the institutions and the erudite
and learned peopre manning them that stood up for the
Constitution and it's democratic varues but ordinary citizens
who fought for their democractic rights.
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66.Once again over the last six years, we have seen a striking

decline in the role of the Supreme Court as being the guardian

of the constitution and rights of people. This of course is my

bonafide opinion which people can and may disagree with. In

any healthy democracy, there needs to be a free and frank

discussion about the role of any and every institution,

especially an institution as critical as the Supreme Court.

6T.Particularly during the term period of last 4 CJIs, the country

has seen abdication by the Supreme Court of its constitutional

duty to protect basic constitutional values, fundamental rights

of citizens and the Rule of Law. At a time when the country

witnessed an assault on all democratic norms, liberry of

citizens, and the secular fabric, the Supreme court by various

acts of omission and commission acted in a manner that

allowed the majoritarian executive at the centre to trample

upon the rights of citizens, It seems that basic judicial checks

thatmustbeinplacebeforeapowerfulexecutivewere

completelymissing.Thecourtsurrenderedwhileryrannyand

majoritarianismgainedadeepfootholdinthecountry.All

theseegregiousassaultsoncivilrightsandoninstitutionshave

beenallowedtogothrough,withoutanyaccountability,under

thebenigngazeofthesupremeCourt.Itisinthispolitical

climatethatmostindependentregulatoryinstitutionshave

capsized and even the Supreme Court has not been able to

stand up as a check on the excesses of the government'
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68.There has been a concerted attempt by this government to

erode the independence of the Judiciary. Even after the attempt

to bring back the executive into the role of serecting judges

through the Judicial Appointments commission was scuttled

by the supreme court, we have seen this governmentbrazenly

scuttling appointments of judges recommended by the

collegium, by just sitting on those names that it finds

inconvenient; in particular, recommendations of judges from

amongst minority communities. Apart from sitting for years on

hundreds of recommendations, they have even refused to

appoint inconvenient judges whose appointments have been

reiterated repeatedly by the SC collegiums, in gross violation of

the law.

69. Justice Madan Lokur, former Judge of the supreme court,

in an article in the Indian Express wrote on the manner in

which the government was brocking appointments

recommended by the collegiums:

"As recently as in late August, the Economic Times

reported that the cJI had written to rhe law minister that

43 recommendations made by the collegium were

pending with the government and the vacancies in the

high courts were to the extent of about 3z per cent. Arso,

the collegium could not consider the appointment of l0
persons since some information was awaited from the



'ft1y au1sry aq osp plnoc) uorlo.taptsuoc tapun sa*pn[

aW to auo TsutoSo slutoldwoc alEssod (trt) ,s1uaw7pnf

sry apnp^a q saZpnt to aailrutwo) ary to podat (r)

'unoJ q8ry pDqoqoily ary lo s.uo,[o aW WlM tuDsra^uoc

)S aLtl to sa8pnf to uotudo ary ft) Suuaptsuoc ntto

apDul sod4, uoryopuawmo)il aLlJ 'UnoJ qBrH pDqoqoilv

aql to aBpn! ruaupwtad D apzru aq UV poqs"q aeusnf

ruqt papuawwocil wruZa11oc aLil 'g nqwa1dag uO

2tDn{ng .tot apotms awo)aq aq pry Moq

'qsapztd o.u4puyto au1snttarp aW sD ruau,uuroddo nt
alqDunsun n 1g[un som a&pnf ary fi 'pasol)stp an ,tary 11

uoryruusut ary to lsa.,tarut aW u! aq Quru1tn plnow I puo

uturowl pu aro a1{ ary w pavcryut suosoat aqJ 'Lttxo)

qBW lonfng ary lo acqsnf larry aW sD luauuroddo

sry papuaututo)il puD ,,a$ ary ut pavrryut suosoat

aql rc!,, uotlopuarutttocil aW paaptsuo)il utn8aloc

aLil 'ZZ Tsn*ny uO 'uottorapsuo)a't nt uollopualuruoJat

ary )lcoq pattalat Tuaruutaa'oB aW 'Dlol aauawos

t.mo) q*ry qsapDtd oqpuv ary to aulsn{ taryc aqt

sD uno) qBW poqDqDilV ary lo aBpn[ $oa-totuas aql

'qto^l wofi1l nusnf lo pawluroddo aW papualuruo)a't

wru*a11oc ary 'g t!ilV uO 'suousanb atout awos

4luzututottoS aqt 
-

srlqs aqt 3u171oc $ oqful 'spottad Sutt"tod' nt uaruu'tato8

6S



60
(iv) additional information received from the chief

justice of the Allahabad High Court and (v) observotions

of the Department of Justice and (vi) en overall

assessmenL whot did the government do? It rejected the

recommendation (without furnishing any reason or
justification) and on september 20 extended his term as

an additional judge by six months. Did anybody protest?

Justice Akil Kureshi, the senior_most judge of the

Gujarat High Court, was recotnntended on May r 0 to be

the Chief Justice of the Madhya pradesh High Court

after considering all rerevant factors and being found
suitable in all respects. Guess u,hat? The government

sent two communications to the CJI on August 23 and 27

along with some materiar. on reconsideration of the

communications and the material, the collegium

modified its recommendation on September 5 and

recommended his appointment os the Chief Justice of the

Tripura High Court. Again, the contents of the

communications and the accompanying material are not

known. Is there something so terribly secret about thent

that it would not be in the interest of the institution to

make a disclosure? As in the case of Justice vilcram

Nath, it would be worth asking how Justice Kureshi is fit
or suitable for appointment as the chief Justice of the

Tripura High court and not of the Andhra prodesh High

Court. Have we not often heard the sC say that sunrighr
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is the best disinfectant? And then, electric light the most

eficient policeman? More than a month has gone by and

even this recommendation has not been acted upon by

the government. AnY Protest? "

A copy of the article dated l6th october, 2019, titled,

,,Collegium's octions show that the l,{JAc which was struck

down four years ago is back, with a vengeance" is annexed as

Annexure Ofu(L$-34S)

70.The assault on the judiciary has led to the Supreme Court

having virtually collapsed and it has once again failed to act as

the guardian of the Constitution and custodian of fundamental

rights of the people. Thus even habeas corpus petitions and the

challenge to the lockdown and denial of internet in Kashmir

were not heard for months. Even when they were heard, they

were frequently adjourned without any substantive relief. The

Supreme Court also turned a deaf ear to the serious assault on

Jamia and JNU. A new jurisprudence of sealed covers was

evolved, to allow the court to accept and act upon unsigned

notes handed over by the government to the court, without even

beingshowntotheoppositeparty,ingrossviolationofnatural

justice.ThissealedcoverjurisprudenceallowedtheSupreme

Courttoputthelidonthecaseinvolvingthemysteriousdeath

ofJudgeLoya,whowastryingShriAmitShahforconspiracy

tomurder.ItalsoallowedthemtoputthelidontheRafale

defence scam. It was used extensively in the case monitoring

thecreationoftheNationalRegisterofCitizensinAssam'
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71.The deference of the Supreme Court to the government could

however be seen most starkly during the lockdown, when the

cases involving the violation of rights of the migrant labour

came up and the court just deferred to the governments wisdom

without even seriously examining the violation of the rights of

these people, leading to their destitution, starvation, and forcing

them to walk back home, sometimes thousands of kilometres.

In all these hearings, curiously, the Solicitor General Tushar

Mehta, who has become the governments point-man for all

such politically sensitive cases, was allowed to be present -

even without a court notice to the government or the filing of a

caveat by the government; all in violation of rules. often, the

court had copies of notes and a report handed over by the

Solicitor General, without any other parties having access to it

and which often formed the basis of the orders of the court in

these cases.

72.Here is an example of a few cases, where either by omission or

commission, the supreme court during the tenure of the last

four cJIs allowed the Government to have its way in my

opinion and other practitioners of law.

Tenure of (Retd.) Hon,ble Chief Justice Kehar

Sahara Birla case

73.1n october 2013, the income tax (rr) department and the

Central Bureau of Investigation conducted simultaneous raids
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at various establishments of the Aditya Birla group of

companies. In these raids, cash worth Rs 25 crore was

recovered from their corporate office in Delhi along with a

large number of documents, note-Sheets, informal account

books, emails, computer hard disks and the like. The cBI

quickly handed all the papers over to the IT department, which

did an investigation in this matter. The department questioned

the DGM accounts, Anand Saxena, who was the custodian of

the cash which was recovered. He said that the cash was

received by the company from various hawala dealers, who

used to come almost daily or sometimes on alternate days and

give Rs 50 lakhs or I crore in cash. The IT department also

questioned one such hawala dealer whom Anand Saxena had

mentioned, and this dealer also admitted that he had been doing

that.

74.Saxena also said that this cash would thereafter be delivered to

certain persons, specified by the group president' Shubhendu

Amitabh. And apart from himself, four other senior officer -

whom he named - were deputed to deliver the cash. Saxena

further said that he did not know the purpose behind the cash

payments to those Persons'

75.Some of the documents noting the cash received and payments

made were in the handwriting of Anand Saxena' which

indicatedRsT.5crorespaidtotheministryofenvironment,

withthenotingof..(ProjectJ)',scribblednexttotheentry.The

documents also showed various other payments for
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environmental clearances of Birla projects. The dates of these

payments could easily be correlated with the environmental

clearances obtained for these projects.

76.The emails recovered from the computer of shubhendu

Amitabh revealed a number of messages which indicated

payments to various DRI (Directorate of Revenue Intelligence)

officials for the purpose of slowing down/dropping

investigations, which the agency was conducting against the

under-invoicing of coal exports and other irregularities by the

Birla group of companies.

TT.Amitabh's emails also contained one cryptic entry which said

"Gujarat CM 25 crores (12 paid rest ?),,.

78.The IT department then prepared a detailed appraisal report in

which it concluded that the explanations given by Shubhendu

Amitabh about the various payments etc. were not believable

and that this matter needs to be further investigated.

unfortunately however, the department did not send the matter

to the central Bureau of Investigation for investigation under

the Prevention of corruption Act - even though the payments

to DRI officials, the environment ministry and ,Gujarat cM,
etc prima facie, ail appeared to have been made to pubric

servants, which constitute offences under the prevention of
corruption Act. The cBI wourd have been the designated

investigating agency for this investigation.
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79.1t is not surprising that the UPA government of Manmohan

Singh - which was in power when the Birla raid and recoveries

took place - did not have this matter pursued, because most of

the payments mentioned in the diaries were for officials of the

UPA government. However' even after coming to power, the

present government, which obviously was in the know of this

IT department investigation, did not pursue the matter. Prime

Minister in his election rallies at several times mentioned the

"Jayanti tox", which had to be paid by companies for

environmental clearances to then environment minister, Jayanti

Natarajan. And any investigation of the recovered papers from

Birla would have substantiated that. The reason for present

government,s reluctance to probe the Birla papers can only be

affributed to that one entry - of 'Gujarat CM' for 25 crores -
which any reasonable person would assume referred to him, for

he was the 'Gujarat cM' at the time the Birla people made their

nottng.

g0.ln Novembe r 2014, while the Modi government was in office,

thelTdepartmentraidedthesaharagroupofcompanies.In

this raid, Rs 137 crore in cash was recovered from the

corporate office, along with several computer spreadsheets and

note sheets. These recovered documents also showed payments

made to public servants. one particular spreadsheet mentioned

in detail the dates, amounts and sources from which a total of

Rs 1 15 crore in cash was received during the year 2013 to

zll4,with the transactions being on 40 to 50 different days' on

the other side was the disbursement of this cash (Rs I l3 crore
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out of this 1 15 crore, to be precise) to various people. The

disbursement details were consummate and exhaustive as they

contained the dates, the amounts, the person who was paid the

cash, the place where it was paid as well as the person who

went and delivered the cash. In this spreadsheet, the largest

recipient with nine entries against his name was 'Gujarat cM

Modi Ji'. As per the entries, he was paid a total of Rs 40 crore

in nine instalments. The second biggest recipient was the

Madhya Pradesh chief minister Shivraj Singh chouhan, with

Rs l0 crore on two dates. There are also payments of Rs 4

crore to the chhattisgarh chief minister and a payment of Rs I

crore to the Delhi chief minister (who was Sheila Dixit at rhat

time), among other people. other recovered note sheets contain

details of payments made in2010 to various persons.

8l.Each of these documents was seized and signed by the IT

officials, two witnesses and an officer of Sahara. However,

again, despite the highly incriminating nature of these

documents, the IT depar-tment, shockingly, did not hand these

over for investigation to the cBI under the prevention of
Corruption Act.

82.The sahara company had moved the Settlement Commission

for settling the case with the IT department under Section 245c

of the Income Tax Act. one of the issues before the Settlement

Commission was whether or not the payments mentioned in

the spreadsheets should be added to the income of Sahara as

undisclosed income. The IT department in its statement said
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that these payments were clearly genuine since (a) these were

accounts maintained over a period of time, (b) that the cash

received shown in the spreadsheets matched with the ledger

entries of MarCom - the Marketing Communication Company

of Sahara. This meant that the dates on which cash was

withdrawn from MarCom matched the dates and amounts on

which the cash is seemed to be received on these spreadsheets

from MarCom. And (c) that the explanations given by Sahara -

which sought to question the validity of these documents -

were contradictory and did not appear to be correct'

83.1t was clear, therefore, that Sahara had not come with clean

hands and yet the Settlement Commission absolved Sahara of

all criminal liabilities under the Income Tax Act by asking the

company to pay tax of a thousand odd crore rupees on their

concealed income.

g4.Even more interestingly, this case was decided by the

Settlement Commission in record time - in virtually three

hearings in less than three months, with the ruling coming on

November 10, 2016. It was also settled by just two members of

the commission since the third member had been transferred

out by the government.

85.These documents showed prima flacie offences under the

Prevention Of Corruption Act, which needed a thorough

investigation in accordance with the Supreme Court judgement

of the Jain hawala case, where the recovery of cryptic entries in
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a diary - which only mentioned initiars and amounts paid - was

held by the Supreme court to be enough to merit a thorough

court-monitored investigation It is another matter that despite

this ruling, the CBI in its investigation into the Jain diaries did

not examine the assets of the public servants involved and filed

the chargesheet only on the basis of the diaries recovered and

thereafter this chargesheet was quashed by the Delhi high court

on the grounds that diaries by themselves cannot be enough

evidence for prosecuting anybody.

86.The person in charge of the income tax investigations was K.

v. chowdary, who, at the rerevant period was hording the

charge of member, investigations, in the IT department. In June

2015, he was appointed by the present government as the

country's chief vigilance Commissioner (cvc). This

appointment was challenged by common cause in the

supreme court on various grounds of scuttling tax

investigations and also being involved in the ,.stock Guru,,

scam, in which IT officials working under him were found to

have taken crores in bribes from stock Guru company in return

for favours from the IT investigation department.

87. The Birla-Sahara papers issue was raised in the pending case

challenging the appointment of chowdary itself, since the IT

department's decision to withhold these documents and not

send them to the cBI for criminal investigation constituted a

serious dereliction of duty on Chowdary's part.
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88.This application was heard in the Supreme Court on November

26, 2016 by a bench of Justice J.S. Khehar and Justice Arun

Mishra.

89.1n the hearing Justice Khehar said that these documents do not

constitute any evidence for investigation and asked us to come

back with beffer evidence. Just before the next date of hearing,

three volume Income Tax appraisal report was received by

petitioners from the Birla case and on that date it was pleaded

with the court that petitioners should be given more time to

analyse the appraisal report and file it as additional evidence'

The court was reluctant to grant additional time and put up the

matter to be heard only two days thereafter. By this time,

however, the appointment of a new Chief Justice was coming

close. Justice Khehar was the next in line of seniority but the

clearance of his name had still not been given by the

government despite his name having been recommended by

the outgoing Chief Justice. It was submitted by me in the

hearing that it would not be appropriate for the bench to push

through with the hearing of this matter at a time when Justice

Khehar's appointment file is pending with the prime minister,

since this case also involved investigations into the payments

made to the prime minister as well. After showing some

resentment and anger, the court reluctantly adjourned the

matter to January 11,2017.

g0.Justice Khehar was sworn in as chief justice on January 4,

2017. On January ll, 2017, two senior judges who would
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normally have headed benches in the Supreme court were

made to sit with even more senior judges and a new bench was

created headed by Justice Arun Mishra (who would not

otherwise be heading a bench), with Justice Amitava Roy as

the puisne judge. The Birla-sahara matter was sent to this

bench. The judges heard the matter at some length, and finally

dismissed the case saying that since these were not regular

books of accounts, therefore, in accordance with the Supreme

court judgement in the Jain hawara case, these did not

constitute evidence on the basis of which any investigation

could be ordered. In particular, rhey said that high

constitutional functionaries cannot be subject to investigation

on the basis of such loose papers. They also used the order of
the settlement commission to say that the Settlement

commission did not find any proof of these documents being

genuine and hence they did not represent the true state of
affairs.

91. Supreme court senior Advocate and scBA president Mr.
Dushyant Dave in his article, dated 14.02.2017, titled,,The

supreme court Needs to Reconsider lts Judgment in the

sahara-Birla Case ", published by The wire rightly stated as

follows:

"Justice Mishra's judgment is based on two findings.

First, that the Settlement Commission has called the

Birla-Sahara documents "doubtful" and second, that

they are of no evidentiary value either because they were
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contained as electronic records or not as regular books

of accounts. On both counts, with greatest respect, the

judgment suffers .fro* serious legal infirmities by

ignoring the fact that the contents of electronic records

are admissible under the Evidence Act without further

proof of the original and that Section l32G) and (4A) of

the Income Tax Act, read with section 79 of the Evidence

Act, create the legal presumption of such documents as

"belonging to the person .fro* whom they are seized"

and "to be true" and make statements made in respect of

such documents in in'pestigation as evidence' The

Supreme Court has itself - inPor,ru,, il'lal v' Direc:lttr oJ'

lrrspe.ctiorr and ITO t'. Seth Bro,s. - confirmed this

position. The Madros, Delhi and Rajasthan high courts

have trealed such documents as admissible.

A copy of the article, dated 14.02.2017, titled "The Supreme

Court lVeeds to Reconsider lts Judgment in the Sohara-Birla

Cose", published by The Wire is annexed as Annexure

u|(Lq6-2Ag)

g2.A little later, it was discovered that while this case was being

heard by Justice Arun Mishra along with Justice Khehar,

Justice Misra had celebrated the wedding of his nephew from

his official residence in Delhi as well as his residence in

Gwalior. This has been mentioned also by Sh. Dushyant Dave,

former president of the Supreme Court Bar Association, who

had also attended the wedding reception. He stated that a large
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number ofBJP leaders were present at the event. A photograph

of Shivraj Singh Chouhan, the chief minisrer of Madhya

Pradesh, attending the reception at Gwalior also appeared in a

newspaper. This is significant because Chouhan was one ofthe

alleged recipients of money in the Sahara spreadsheets - the

very matter Justice Mishra was considering in court.

93,The Supreme Court has laid down a code of conduct which

says that judges should maintain a degree of aloofness,

consistent with their status - which means that they should

obviously not socialise with politicians whose cases are likely

to come up for hearing before them. It also says that judges

should not hear and decide cases involving their friends and

relatives. Putting these two together, it is obvious that if a judge

invites politicians for personal functions at his residence, a

perception arises that these politicians are his personal friends

and that the judge must not hear and decide cases involving

them.

KAHIKO PUL'S SUICIDE NOTE

94.Shortly after the dismissal of Sahara Birla case, a 60-page

suicide note of the late Arunachal pradesh chief minister

Kalikho Pul came in the public domain. Kalikho pul committed

suicide on August 9, 2016, barely three weeks after he was

unseated by a judgment of a constitution bench of the Supreme

Court headed by Justice Khehar and Justice Dipak Misra. In his

suicide note, which was found with his hanging body. and

signed and initialled on every page, Pul details the alleged
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corruption of various politicians as well of persons closely

related to senior members of the judiciary. In particular, the

note shows that he is especially anguished at the corruption of

the judiciary. He says that prior to the Supreme Court',s

judgment in the case, which quashed president's rule in

Arunachal Pradesh and removed him from office, a demand of

Rs 49 crore was made for a favourable judgement by the son of

Justice Khehar. He also mentioned that another demand of Rs

37 crores was made by the brother of Justice Dipak Mishra.

95.This suicide note contained a number of very serious

allegations of corruption which obviously needed investigation,

for which Pul's eldest wife, Dangwimsai Pul, had been making

requests to the government. However, the note remained

uninvestigated and its copies were kept tightly under wraps and

not made available to anYbodY.

g6.The then governor of Arunachal Pradesh, J.P. Rajkhowa,

himself went on record to say that he had recommended a CBI

investigation into the very disturbing charges made in Pul's

suicide note. However, it still remained uninvestigated. It was

only in early February that a copy of this suicide note was

obtained and published by The Wire, which published this note

in the original Hindi and in an English translation, after

redacting the name of the judges mentioned in the note. The

unredacted note was thereafter published by the Campaign for

Judicial Accountabiliry and Reforms (CJAR) in the interest of
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transparency and to prevent the spread of rumours about the

identities of the redacted names.

97.It is a fundamental principle in law that even a reasonable

apprehension of bias in the minds of the litigants constitutes a

violation of natural justice and renders the judgment a nullity.

The content of the documents recovered in the Birla-sahara

raids as well the contents of the Kalikho pul suicide note are

amongst the rnost lethal revelations of political corruption in

the country and they raise questions about the highest

constitutional positions in our country - the prime Minister and

the chief Justice of India. In hardly any case does one obtain

documentation which mentions in such detail, the payments

made of large sums of money to political personalities and

officials. The Kalikho Pul suicide note, in particular, is like a

dying declaration and that too of a chief minister, which should

have been treated very seriously in law because of the

jurisprudential maxim'nemo mariturus presumuntur mentri'

i.e. a man will not meet his maker with a lie in his mouth.

9S.Disturbingly, when a complaint was sent on the administrative

side by the wife of Kahiko Pul to Justice Kehar for inquiry

under the In House Procedure as regards the allegations in Mr.

Pul's suicide note, it was listed on the Judicial side by Justice

Kehar before Court No. l4 against the SC Rules and against the

In House Procedure for inquiring into complaints. In fact Mrs.

Pul had said in her complaint that the matter should be dealt
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with by the judges next in seniority to the judges who were

accused by Mr. Pul. The matter was withdrawn by Mrs. Pul.

A copy of the complaint of Mrs. Pul is annexed hereto as

c>o(*q7-3f,t)Annexure

99.The people of India have known for a long time the pervasive

and rampant corruption in the polity. The Kalikho Pul suicide

note has shaken the faith of the people in the integrity of the

highest levels of our judiciary. Burying the Birla-Sahara

documents and the Kalikho Pul suicide note without

investigation will not make the public suspicion go away' In

fact, it would only strengthen those suspicions and

irredeemably erode the fate of the people in the integrity of the

judiciary. It was imperative, therefore, that the contents of

these documents were subjected to thorough and credible

investigation. Unfortunately, they were allowed to be buried by

the Supreme Court.

Tenure of (Retd.) Hon,ble chief Justice Deepak Mishra

100. The tenure of Justice Dipak Misra from 28-08-2017 to

l-10-2018 was controversial in many respects and had

contributed to the decline in the reputation of the Supreme

Court as under:

Medical College Bribery Case
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101. The facts and circumstances relating to the prasad

Education Trust case, suggest that chief Justice Dipak Misra

may have been involved in the conspiracy of paying illegal

gratification in the case. The chief Justice of India, Justice

Dipak Misra presided over every Bench that heard the matter of
this medical college which was the subject matter of the

investigation in the FIR registered by the cBI. The facts and

circumstances which raised reasonable apprehension about the

role of Justice Dipak Mishra in prasad Education Trust matter

were as follows:

102. By order dated 1.08.2017 rhe bencrr headed by Jusrice

Dipak Misra in the Prasad Education Trust petition ordered that

the government consider afresh the materials on record

pertaining to the issue of confirmation or otherwise of the letter

of permission granted to the petitioner colleges/institutions and

that the central Government would re-evaruate the

recommendations of the MCI, Hearing committee, DGHS and

the oversight Committee. This by itself was not extraordinary.

A copy of the order dated 1.08.2017 is annexed as Annexure

clr (301-31U

103. on 24'h August 2017, a Bench headed by Chief Jusrice

Dipak Misra, granted leave to the Prasad Education Trust to

withdraw the said writ petition and to approach the Allahabad

High Court. This was certainly unusual, given the fact that

Justice Dipak Misra was directly dealing with many other cases

of similarly placed medical colleges to whom MCI had refused
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as Annexure
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A copy ofthe order dated 24.08.2017 is annexed

c-LL C3e+-3,7t)

104. Then on the 25tr'of August 2017 itself, the Allahabad High

Court granted an interim order to the Prasad Education Trust'

allowing them to proceed with counselling and directing the

Medical Council of India not to encash their bank guarantee'

Thereafter on 29'h August 2017, in hearing the SLP filed by the

Medical Council of India from the order of the Allahabad High

Court granting relief to the Prasad Education Trust, the Bench

headed by Chief Justice Dipak Misra, directed that while the

writ petition before the High Court shall be deemed to have

been disposed of, liberty is granted to the Prasad Education

Trust to again approach the Supreme Court under Article 32 of

the Constitution of India. The granting of liberty to the college

to approach the Supreme Court again in such circumstances

was very unusual. This is compounded by the fact that the

interim order of the High Court allowing counselling to

continue and thereby admissions to continue, was not expressly

set aside by this order disposing of the writ in the medical

college in the High Court. A copy of the Allahabad High Court

order dated 25.08.2017 is annexed

ca t A copy of the order in

29.08.2017 is annexed as Annexure

105. Thereafter on 4'r' September 2017, Justice Dipak Misra

issued notice on the new writ petition filed by the Prasad

Education Trust (writ petition no.79712017).lt was surprising

as Annexure

the SLP dated

crv (?ae-gg4)
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that notice should have been issued on this fresh writ petition

of the college if indeed the matter stood concruded by

disposing of the writ petition of the college in the High court

on the basis of Mr. Mukul Rohtagi's statement that he does not

seek any relief other than non encashment of the bank

guarantee. It was even more unusual because on l't september

2017, the same bench had already given a judgment in the

matter of a similar medical college namely Shri venkateshwara

University (Writ petition no.44512017),by stating that,

"The renewal application that was submitted for the

academic session 2017-2018 may be treated as the

application for the academic session 20tB-20t9. The

bank guarantee which has been deposited shall not be

encashed and be kept alive".

106. This indeed became the basis of the final order in the prasad

Education Trust writ petition which was shown to be dated l g,h

September 2017. If the matter had to be disposed off

mechanically by following the judgment of I't Seprember 2017,

in the other medical college case, where was the occasion for

first giving liberty and then entertaining the fresh petition of the

college on 4'r'september 2017 and keeping it alive tiil at reast

the l8th of September 2017?

107. It is also important to note that officials of venkateshwara

college are mentioned in the CBI FIR as under:
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Information further revealed that shri B P Yadav got in

touch with Shri I M Quddusi, Retd. Justice of the High

Court of Odisha and Smt. Bhawana Pandey r/o I'{-7,

G.K. -1, New Delhi through Sh. Shudir Giri of

Venkateshwara Medical College in Meerut and entered

into criminal conspiracy for getting the matter settled'

A copy of order dated 1.09.2017 in Writ Petition No.44512017

is annexed as Annexure CfS(45& f 
,ort of the

order dated 4.Og.2Ol7 in Writ Petition No. 79712017 of Prasad

Educational Trust is annexed as Annexure

e* G a) A copy of the order dated 11.0e.2017 in

writ Petition No. 79712017 0f Prasad Educational Trust is

annexed as Annexrt. C'1? t13t, A copv of

rhe order dated 18.09.2017 in Writ Petition No. 79712017 of

Prasad Educational Trust is annexed as Annexure

ClB,(931.94q^ copy of the cBr FIR is annexed

herero as Annex "r" dL1 (!C+t- ZVU

108. The order dated l8'h September 2017, was not uploaded on

the Supreme Court website till the 21" of September evening as

is clear from the date stamp on the 18tr' September 2017 order.

The order was uploaded 2 days after the registration of FIR by

the CBI. This puts a question mark on whether indeed the order

was dictated in open court that day or whether it was kept

pending and dictated after the registration of the FIR and the

reporting of that in the media. Besides the order uploaded to

the website has the date of 21" Septembe r 2017 stamped on it.
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109. Finally the manner in which the chief Jusrice of India tried

to ensure that the writ petition filed by the campaign for

Judicial Accountability and Reforms (writ petition no.

16912017) not heard along with the writ petition no. 17612017

filed by Ms. Kamini Jaiswal by rhe senior most 5 judges of this

court while hastily constiruring a 715 judge bench, himself

presiding over that Bench, not recusing himself from the Bench

even after being requested to do so, countermanding the order

passed by court No. 2 in Ms. Kamini Jaiswal's petition to rist

the case before the 5 senior most judges and thereafter

constituting a bench of 3 relatively junior judges which

included one judge who had been party to the order in the

Prasad Education Trust case, were further circumstances which

raised serious doubt about his role in the prasad Education

Trust case, which was being investigated by the cBI. The writ

petition was eventually dismissed by this Hon,ble Court.

Evidence avoiluble with the CBI

110. The CBI lodged an FIR on the 19,r, of September 2017, in

the matters relating to criminal conspiracy and taking

gratification by corrupt or illegal means to influence the

outcome of a case pending before the Supreme court. The FIR

reveals a nexus between middlemen, hawala dealers and senior

public functionaries including the judiciary. The case in which

the FIR had been filed involves a medical college set up by the

Prasad Education Trust in Lucknow. As it appeared from the

FIR lodged by the CBI, an attempt was being made to corruptly



81

influence the outcome of the petition which was pending before

the Supreme court. The said petition was being heard by a

bench headed by Justice Dipak Misra.

1'11. The evidence with the CBI, before it registered this FIR,

included several tapped conversations between the middleman

Biswanath Agarwala, Shri LM. Quddussi, Retd. Judge of the

Orissa High Court and the Medical College officers. The

transcripts of some of these conversations dated 3-09.2017 and

4.0g.2017, had been received by the Campaign from reliable

sources and may be verified from the CBI. A copy of the

transcript of conversation tapped by the CBI on the 3.09.2017

in Hindi original and translated into English is annexed as

Annexure CgO(gtlO'?,StA copv of the transcript of

conversation tapped by the CBI on the 4.09.2017 in Hindi

original and translated into English is annexed as Annexure

c3 
'( 

3se- 3sg

ll2. It is important to note that the tapped conversation on

3.09.2017 between Shri Quddusi and Biswanath Agarawala

(middleman), indicate that negotiations were on to get the

matter of the Prasad Education Trust Medical College settled in

the Apex Court. It is relevant to note that the writ petition no'

7g7l2ol 7 of the Prasad Education Trust was admitted a day

later, on the 4.09.2017 by a Bench headed by the Chief Justice

Dipak Misra, that issued notice on the new writ petition filed

by the Prasad Education Trust. Reference had been made in the
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conversations to the "Captain" who would get the matter

favourably settled on the payment of the bribes.

l13. Further, the tapped conversation from 4.09.2017 between

Biswanath Agarwala, Shri I.M. Quddussi and Mr. Bp yadav

(of Prasad Education Trust), referred to the said petition under

article 32 being filed on 4.09.2017 and thar rhe next date for

hearing given by the Court being "Monday". The Monday after

4.09.2017 is I 1.09.2017 when the matter of Prasad Education

Trust was indeed listed and again heard by a bench headed by

the chief Justice of India that directed the matter to be further

listed on the 18.09.2017 .

ll4. This evidence available with the CBI, of the tapped

conversations between Shri Quddussi, middlemen and the

medical college officials, revealed that a conspiracy, planning

and preparation was underway to bribe the judge/judges who

were dealing with the case of this medical college. It further

revealed that negotiations regarding the amount of bribes to be

paid were still on while the matter was listed before a Bench

headed by Chief Justice Dipak Misra on 4.09.2017 and

11.09.2017. The references in the conversations between the

middleman Biswanath Agarwala from Orissa and the officers

of Prasad Education Trust to "Captain... has all over India"

and to "sir will sitfor 10-15 months" seem to be referring to

the Chief Justice. In light of the convoluted course that the case

followed and in light of these tapped telephonic conversations,

this matter needed an independent investigation to ascertain the
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veracity of the claims being made in the conversations, of the

plans to allegedly puy bribes to procure favourable order in the

case of the Prasad Education Trust in the Supreme Court and to

also clear the doubt about the role of the then Chief Justice of

India.

Denial of permission to the cBI to register an FIR against

Justice Narayan Shukla of the Allahabad High court

I15. The most serious circumstance that emerged, which further

strengthened the doubt regarding the role of the Chief Justice of

India in the Prasad Education Trust matter, was his denial of

permission to the CBI to register a regular FIR against Justice

Shukla of the Allahabad High Court, who presided over the

Bench that gave the interim order in favour of Prasad

Education Trust. It was learnt from reliable sources that the

CBI officers went to the Chief Justice of India on the 6'h of

Septembe r 2017, with the transcripts and other evidence

recorded by them in the FIR and preliminary enquiry, showing

almost conclusively the involvement of Justice Shukla in this

conspiracy and his receiving gratification of at least one crore

in the matter. The cBI Preliminary Enquiry report was

registered on the 8'h of September 2017 after the Chief Justice

of India refused permission to register an FIR against Justice

shukla on the 6,r' of September 2017. Even after being made

aware of this extremely important and virtually conclusive

evidence against Justice Shukla in accepting gratification, the

Chief Justice of India refused permission to the CBI for

registering even a regular FIR against Justice Shukla, without
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he could not be charge-sheeted. It was also reliably learnt that

the officers of the CBI had made a record of this denial of
permission by the CJI in a notesheet. By preventing the

registration of an FIR against Justice Shukla and later by

dismissing the CJAR perition seeking a SIT probe into the

allegation in the CBI FIR by a bench constituted by the Chief

Justice, all investigation into the conspiracy to bribe judges for

obtaining a favourable order had been virtually stalled.

Ensuring that no further investigation was undertaken, into this

serious charge of alleged judicial corruption, amounted to a

seriously problematic use of power by the Chief Justice of
India.

I 16. It was however subsequently reported that Justice Dipak

Misra had set up an in-house inquiry against Justice Narayan

Shukla on the basis of some orders that he passed in another

similar case of a Medical College. If this warranted an in-house

inquiry, why was an in-house inquiry not ordered in the case of
Prasad Education Trust where an identical interim order was

passed by Justice Shukla and which came up before Chief

Justice Dipak Misra well before this. Also if this was serious

enough for in-house inquiry why was permission denied to CBI

to register an FIR particularly when the CBI had presented

documentary evidence in the case.

I 17. It was later reported that the In*house inquiry recommended

removal of Justice Shukla on the basis of which a
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recommendation was sent to the govemment to initiate

impeachment proceedings against him. This recommendation

was reiterated by the next Chief Justice Mr. Ranjan Gogoi as

well. Nonetheless, the government failed to take action as per

the recommendation and Justice Shukla was allowed to retire

on lTth Ju\y,2020, with all the benefits of retirement. This

shows a serious lack of accountability.

Supreme Court Judges Press Conference:

ll8. In January 2018, four senior most judges of the Supreme

Court after Chief Justice Dipak Misra, addressed a press

conference. The judges formally informed the citizens of this

country of a dangerous pattern which was becoming visible -
of the Chief Justice abusing his power as the master of roster in

selectively assigning important and politically sensitive cases

to particular benches of junior judges of his choice, in an

arbitrary manner, without any rational basis. This they

indicated would have a serious long term impact on democracy

and the future of our rePublic.

ll9. Though the senior judges did not mention it, but it was clear

that the assignment of such cases to certain junior judges was

for achieving a particular result, which in most cases was be

seen to be in tune with the wishes of the government. This

arbitrariness in use of his powers by the Justice Dipak Misra

was destroying the image of the Court and subverting the
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course ofjustice. Exposing this was, therefore, a necessary step

to remedy the situation and retain public faith in the institution

of the judiciary. Otherwise, as the judges said in the press

conference, history would have judged them harshly for having

failed in their duty to ring the alarm bells when rhe judiciary

was being subverted.

120. The letter released to the media by the four senior most

judges, Justices J. Chelameshwar, Kurian Joseph, Madan

Lokur, & Ranjan Gogoi stated:

"..with great anguish and concern that we... highlight

certain judicial orders passed by this court which has

adversely affected the overall functioning of the justice

delivery system and the independence of the high courts,

besides impacting the adruinistrative functioning of the

offir, of Hon'ble the Chief Justice of India."

and,

"There have been instances where cose having

far-reaching consequences for the Nation and the

institution had been assigned b1t the Chief Justices of this

Court selective to the benches "of their preference"

without any rationale basis -for such assignment. This

must be guarded against at all costs. "

The judges went on to say that,



"we are not mentioning details only

entbarrossing the institution but note

departures have already domaged the intage of the

institution to some exlent. "

l2l. Though the Chief Justice of India is the master of roster and

has the authority to determine benches to hear cases' this does

not mean that such power can be exercised in an arbitrary or

malafide manner. The four judges in their letter stated:

"The conyention of recognising the privilege of the Chief

Justice to form the roster and assign cases to dffirent

members/benches of the Court is a convention devised

-fo, o disciplined and fficient transaction of business of

the Court but not a recognition of any superior

authority, legal or factual of the Chief Justice over his

colleagues. "

Master of Roster

122. The tenure of Justice Dipak Misra raised very serious issues

regarding the functioning of the Registry of the Hon'ble

Supreme Court of India and the powers exercised by the Chief

Justice of India, inter-alia, in "listing motters" so as to list

matters of general public imponance and/or of political

sensitivity before only certain Benches contrary to the Supreme

Court Rules, Handbook of procedure and conventions. A

87

to avoid

that such
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powers being exercised in that regard were purely

administrative and it was well settled that administrative

exercise of powers is subject to judicial review and if it was

found that such exercise is vitiated on account of many

extraneous factors like acting under dictation, abuse of
discretion, taking into account irrelevant considerations and

omitting relevant considerations, mala fides including malice in

fact or malice in law, collateral purpose or colourable exercise

of power, failure to observe principles of natural justice and

take reasoned decisions and violation of doctrine of
proportionality, together or separately vitiate the entire decision

making process. These principles were clearly attracted in the

case of Justice Dipak Misra as Chief Justice and master of
roster.

124. In the aforesaid backdrop the Iisting of matters as

demonstrated by the examples of the following matters

88
petition was filed by Shri Shanti Bhushan submitting that

during Justice Dipak Misra,s tenure as Chief Justice there were

a number of instances in which such powers had been exercised

with legal malice by abusing the administrative authority

conferred under the Constitution, the Rules and the Handbook

of Procedure and the convention on the Supreme Court. As a

result, the matters were being listed in a completely arbitrary

and unj ust manner so as to defeat interests ofjustice thereby

undermining the administration ofjustice.
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amongst others clearly reflected and establishes gross

arbitrariness in use of powers and negation of the Rule of Law'

These matters were as under:

a. In W.P. (Criminal) 169 of 2017, Campaign for Judicial

Accountabiliry and Reforms v UOI & Anr., on 8.ll -2017

(SIT into Medical Scam) after the writ petition was

numbered, this case was mentioned for urgent listing

before court number 2 (since this was the court where

mentionings for urgent listing were being taken up and

also because it would not be appropriate for the Chief

Justice to deal with this matter in his judicial and

administrative capacity in view of the fact that he had

dealt with the case of the medical college throughout on

the judicial side). On mentioning, J. Chelameswar's

bench ordered it to be listed before him on Friday, lOth

November. However during lunch the petitioner's

counsel was informed by the Registry that in light of an

order by the Chief Justice this case was assigned to

another bench and therefore would be coming up on

Friday not before court 2 but before the other bench. on

10.11 .2017, the matter was heard by a bench headed by

Justice Sikri. The same afternoon the matter was

suddenly heard by a Constitution Bench headed by the

Hon'ble Chief Justice of India and junior judges hand

picked by him. This was then referred to a bench headed

by Justice R. K. Agarwarl and the same was dismissed
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vide Judgement of 1.12.2017, with a cost of 25 lakhs on

the petitioner.

b. Writ Petition (Civil) No. 1088/2017 in the matter of

Common Cause v Union of India. (Involving a

challenge to the appointment of the Special Director

CBI): This matter was Iisted on 13.11.2017 when

Hon'ble Justice Ranjan Gogoi and Hon'ble Justice Navin

Sinha passed the following order: "List the matter on

Friday i.e. I 7th Noventber, 201 7 before a Bench without

Hon'ble Mr. Justice Navin Sinha. " On l7'h November

2017, the matter was listed before Hon'ble Justice R. K

Agrawal and Hon'ble Mr. Justice Abhay Manohar Sapre

in complete contravention of Supreme Court Handbook

on Practice and Procedure. On 17.11.2017 Hon'ble

Justice Navin Sinha was not sitting with Hon'ble Justice

Gogoi and accordingly matter ought to have been listed

before the Bench presided by Hon'ble Justice Gogoi.

The exercise by the concerned Registry officials in this

regard was clearly an arbitrary discretion and suffered

from malice in law.

c. Civil Appeal No.1066012010 Centre for Public Interest

Litigation v Union of India. (The 2G case): This matter

came up before Court Number 2 on 01.1 1.2017 and was

to come up on 06.1 1 .2017 before the said Court.

However it was deleted and upon mentioning ordered for

listing before appropriate Bench as per roster. The matter



9l

was thereafter listed before Court No. I on 13'll'2017

and upon recusal by Hon'ble Justice A. M Khanwilkar

and Hon'ble Mr. D.Y. Chandrachud, the matter was

placed before the Bench presided by Hon'ble Mr. Justice

Arun Mishra on l7.l1.2017, even though other Benches

of senior Hon'ble Judges were available.

d. writ Petirion (civil) 2012018 Bandhuraj sambhaji Lone

Petitioner Versus Union of India with Writ Petition

(civil) l9 of 201 8 Tehseen Poonawalla v union of India

(The Judge Loya death investigation case): This

matter upon being mentioned before the Chief Justice on

I I .01 .2018 was surprisingly ordered to be listed before

Court No. I 0 on I 2.01 .201 8 and I 6'01 '201 8'

Subsequently the matter was mentioned perhaps without

notice to the others on 19.01.2018 before the Hon'ble

chief Justice's Bench and it was ordered that the same

be listed before "appropriate Bench as per roster." PILs

were being heard by several courts' Yet, on 22nd January

2018 the matter was listed before court No. I which

heard the matter.

e. Special Leave to Appeal (Criminal) No 8937 of 201 7 Dr.

Subramanian Swamy v Delhi Police through

commissioner of Police (Involving the M.P. Shashi

Tharoor): The matter was listed before court No. 10 on

29.01.2018 and adjourned to satisff on maintainabiliry.
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Subsequently on 23.02.2018 the Bench issued notice

keeping the question of maintainability open.

f. Special Leave to Appeal (Criminal) No. 1836 of 2018

Rohini Singh v State of Gujarat: This matter involving

Shri. Jay Shah, son of Shri. Amit Shah was also listed

before Court No. I while several other courts had been

authorized to hear criminal matters under the Roster.

g. Writ Petition (Civil) No. 494 of 2012 (Aadhar case):

The matter was heard initially by a Bench presided by

Hon'ble Mr. Justice Chelameswar. Subsequently it was

referred to a larger Bench which was constituted on

18.07.2017 by Hon'ble Chief Justice Khehar and which

included Hon'ble Mr. Justice Chelameswar and Hon'ble

Mr. Justice Bobde amongst others. The question whether

privacy is a fundamental right arising out of the same

was referred to a Bench of 9 Hon'ble Judge which

included the above Hon'ble Judges. However

subsequently the Bench came to be reconstituted and

does not comprise of Hon'ble Justice Chelameswar,

Hon'ble Justice Bobde and Hon'ble Justice Nazeer.

h. SLP(C) 28662-2866312017 R.P. Luthra v. Union of India

& Anr. (The petition which sought an explanation from

the Centre for the delay in finalizing the memorandum

of procedure (MOP) for appointment of judges to the

Supreme Court and High Courts and which also
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questioned continuing appointments even when the MOP

had not been finalised): On 27.10.2017, the bench of

Justices Goel and Lalit heard the matter and scheduled

the next hearing for November 14. However, on

8.11.2017, the case was listed before a new Bench of CJI

Misra, Justices A.K. Sihi and Amitava Roy. The three

judges bench headed by CJI recalled the 27 October

order.

The three Judge Bench of the Supreme Court in Pune

Municipal Corp. v. Harakchand Misirimal Solanki

2014(3)SCCl83 had held that unless the compensation

amount is deposited in the concerned Court it would not

be treated paid in terms of Section 24(l) of the Right to

Fair Compensation and Transparency in Land

Acquisition, Rehabilitation and Resettlement Act, 2013'

Act and therefore, non-deposit of such compensation

would result in a lapse of acquisition proceeding under

Section 24(2) of the Act. The correctness of this law was

doubted by a two judge bench of the Supreme Court

headed by Justice Arun Mishra vide dated 07 '12'2017 in

Civil Appeal No. 20982 of 2017,lndore Development

Authority v. Shaitendra (Dead) Through LRs, and

therefore, the same was referred to the larger bench' In

Indore Development Authority, a three judge bench

headed by Justice Arun Mishra by a majority of 2:l vide

order dated 08.02.2018 held that the judgment in Pune

Municipal Corporation was per incuriam' One of three
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hold judgement of another three judge bench per

incuriam. Meanwhile, a similar land acquisition matter

came up for consideration before another three judge

bench headed by Justice Madan B. Lokur on2l.02.2}lg.

This three judge bench, while considering the

submission made by the counsels appearing for the

farmers, whether a bench of three Learned Judges could

have held decision rendered by another bench of three

Learned Judges as per incuriam, without referring it to a

larger bench and therefore whether this matter should be

referred to a larger bench, vide order dated 21.02.201g,

made a request to the concerned benches of the Supreme

court dealing with the similar matters to defer the

hearing until a decision is rendered one way or the other

and listed the matter on 7.03.201g to hear the state. on

22.02.2018 thar is the very next day 2 similar matters

were listed before two different two judge benches of the

Supreme Court, headed by Justice Arun Mishra and

Justice Goel respectively who were part of the

judgement holding pune Municipar per incuriam. Both

the two judge benches of the supreme court instead of
simply adjourning the matter referred their respective

cases to the chief Justice of India to list them before the

appropriate bench. The chief Justice of India without

waiting for the hearing before Justice Lokur on

7.03.2018, listed the matters refereed by two other

benches on 06.03.2018 before a 5 judge bench presided
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by himself, when an Order was passed that this bench

shall consider all the issues including the correctness of

the decision rendered in Pune Municipal Corporation as

well as the judgment rendered in Indore Development

Authority.

125. However, despite these circumstances, Sh. Shanti

Bhushan's petition was also dismissed by the Hon'ble Court

holding that the Chief Justice was the master of the roster.

Impeachment

126. Justice Dipak Misra is the only CJI so far to have faced the

threat of impeachment motion. Seventy one opposition MPs of

Rajya Sabha moved an impeachment motion against him, over

allegations of medical college bribery scam, misuse of 'master

of roster' power, manipulation with orders issued on

administrative side, and also an old case related to furnishing of

false affidavit seeking land assignment from Orissa

Government. The impeachment motion was rejected by Rajya

Sabha Chairman at the threshold. The petition filed against the

rejection motion was listed before a bench of five judges of SC.

It was not clear who constituted the bench, and how a bench of

five judges happened to be constituted at the first instance to

hear a fresh petition. The petition was withdrawn after the

petitioner's counsel Kapil Sibal declined to make submission

before the five judges' bench without obtaining clarity as to

how the bench happened to be constituted.
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127. These are only some of the instances of clear arbitrariness in

power of listing matters and/or re-constituting Benches and

assigning matters to such Benches completely contrary to the

Rules and the Handbook of Procedure. If these Rules and

Procedure prescribed were to apply, such listings and

re-allocation of matters could not and ought not to have taken

place. The pattern also suggests that certain matters which were

politically sensitive and involved either Ruling party Leaders

and/or opposition Party Leaders were assigned only to certain

Hon'ble Benches. Although appearing to be ..routine,,, 
these

listing and/or allocations were clearly designed in a particular

direction so as to exclude other Hon'ble Benches from hearing

such politically sensitive matters.

Judicial appointments

128. It is also widely felt that during his tenure cJI Misra was

not standing up to the undue pressures exerted by the executive

in the administrative affairs ofjudiciary. There was an instance

where the central Government was making interference with

the appointment of a judge to the Karnataka High court,

bypassing the SC collegium. The issue got highlighted only

when Justice chelameswar wrote a letter condemning the

government interference, and called for a full court meeting to

discuss the issue. Repeated over-turnings of SC collegiums,

re-recommendations by central Government was a regular

feature during his tenure. Though the re-recommendations are
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binding on the Centre, many of them were ignored. Chief

Justice Misra acted pliant, even in the face of such brazenness.

When the recommendation of Justice K M Jospeh was returned

by the Centre, through an unprecedented act of splitting up of

Collegium recommendations, firm reactions were not

forthcoming from the CJI Misra. With regard to Justice K M

Joseph, CJI Misra did not act promptly to reiterate his name,

and adjourned the resolution on several occasions. After high

Suspense, Justice Joseph's name was recommended in August,

2018, but along with two other judges, leading to his losing

senority. An article by Manu Sebastian in Livelou' on the

retirement of Justice Dipak Misra detailing various aspects of

his tenure that were controversial is annexed as Annexure

,r
h 61)6o- 3

Debatable judgements:

12g. Judge Loya Matter: The grievance regarding allotment of

the Judge Loya case to the bench of Justice Arun Mishra was

one of the reasons which triggered the Judges' Press

Conference. The Loya case was later withdrawn by Chief

Justice Misra lrom the court of Justice Arun Mishra. The

judgement in the Loya case, left many unanswered questions.

The manner in which the statement of four judges (whose

version of the circumstances surrounding Loya's death the

Maharashtra government presented before the court) was
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accepted by the court without affidavit and that the State of

Maharastra was allowed to respond without filing affidavits.

Despite counsel for the petitioners pointing out that under the

Supreme Court's procedure, pleadings must be completed and

documents must be submitted on oath and could not be handed

over at the bar. Despite this, unsigned notes were handed over

and the judgement was delivered based on these notes.

130. Bhima Koregaon Case: Senior human rights activists with

stellar record of public service were arrested by Pune Police

(when BJP was in power) in a shocking case of targeting of

members of civil society. When petitions were filed seeking

SIT probe (Romila Thapar & Ors. V Union of India &Ors.

Writ Petition (Criminal) 260 of 2018) this Hon'ble Courr's

bench headed by former CJI Hon'ble Justice Mishra, vide

judgment dated 28.09.2018, rejected the prayer seeking

constitution of at SIT and refused to give any relief to the

activists. Justice Chandrachud, however, in his minority

judgment gave a strong dissent and critiqued the role played by

Pune police and opined that the case was fit for appointment of

an SIT. Later on, when BJP lost its government in Maharashtra

after the 2019 election and after the new CM was sworn in,

Central Government's NIA unilaterally took away the probe of

2018 Bhima-Koregaon casein the month January 2020 in a

clearly mala fide manner. Subsequently, this Hon'ble Court SC

refused to grant bail to activists (who were wrongly

incarcerated due to State's vendetta) even when there was

clearly no reasonable ground for such refusal, thus, proving
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that citizens' liberty is no longer seen as a matter of priority or

of grave concern by this Hon'ble Court. Unfortunately, this

leads to development of a belief amongst the well wishers of

Indian judiciary that this Hon'ble Court is increasingly

becoming'more executive-minded than the executive.'

HON'BLE CHIEF JUSTICE RANJAN GOGOI'S

TENURE

l3l. That the Apex Court during the tenure of Justice Ranjan

Gogoi as Chief Justice was characterized by a disturbing

proximity to the executive and a disregard for fundamental

rights of citizens. By compromising the independence of the

judiciary and failing to discharge its duties as a constitutional

court, the Apex court under the chief Justiceship of Justice

Gogoi abetted the weakening of democracy in the country. The

specific instances where Justice Ranjan Gogoi during his tenure

as cJI compromised the independence of the judiciary and

displayed disregard for fundamental rights are highlighted

herein below

132. That Justice Gogoi during his tenure as CJI routinely

accepted evidence/information in the form of sealed covers

from the Union Government in a number of high-profile cases

like the Rafale case. CBI Director case, and Assam NRC case.

The information contained in the sealed covers was not shared

with the opposite parties in those cases and therefore, they had

no way to rebut the said information provided to the Court and

further the judgements contained information that was only
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available to the courts in the sealed cover. This is against our

adversarial legal system where the truth is arrived at through a

process of assertion and rebuttal. Furthermore, the Court

during the Chief Justiceship of Justice Gogoi displayed a

surprising willingness to accept the unverified and unrebutted

informationievidence provided by the Union Government and

place reliance on the same for arriving at its decisions. These

decisions themselves did not contain any reasons as they were

based on 'classified' information, thereby departing once again

from the traditional duty of courts to give reasons for their

judgments. It is submitted that this sealed.cover jurisprudence

popularized by Justice Gogoi during his Chief Justiceship was

ultimately adopted by the High Courts as well.

133. That for example, in the Rafale case, the Apex Court

accepted the pricing details for the aircraft submitted to it in a

sealed cover by the Union Government. However,

subsequently, it was discovered that the Court's finding based

on information contained in the sealed covers that the CAG had

already tabled a report pertaining to the Rafale deal which had

been accepted by the Public Accounts Committee ("PAC") was

factually wrong since the CAG's report was tabled only fwo

months after the judgment. Despite this, the Court refused to

entertain an application for perjury against the government and

dismissed the case of the petitioners.

134. That Justice (retd.) Madan Lokur deprecated the practice of

accepting information from the government in sealed covers.
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Justice Lokur alluded to the petition concerning the preventive

detention of children in Kashmir which was disposed off by the

Court on the basis of the report of the Juvenile Justice

Committee that was submitted in a sealed cover without a copy

of the same being made available to the petitioners therein. In

the words of Justice Lokur:

"The right to know and the right to information are now

passd - secrecy is the nome of the gqme in which the

state has been given the upper hand by the courts'"

A true copy of the article titled "Judicial Independence: Three

Developments that Tell Us Fair is Foul and Foul is Foir" dated

23.03.2020 written by Justice (retd.) Madan Lokur published in

the wire is annexed herewith as Annexure

Cg?(?+o-s?s,

ASSAM NRC CASE

135. That Justice Gogoi, even before he became CJI, while

hearing a PIL, assumed supervision of the Assam NRC

process. As CJI, Justice Gogoi gave deadlines for completion

of various phases of the NRC process, and turned down

requests for extensions made by the Union Government also'

Furthermore, the criteria for inclusion in the NRC and every

step of the process was monitored by the Court itself thereby

obviating any possibility of judicial review. That owing to the

fact that the Apex Court itself was supervising the NRC

process, persons aggrieved with the modalities of the process
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had no legal recourse. It is submitted that inclusion in the NRC

was necessary for legitimizing one's citizenship with

citizenship itself being the right to access other rights. The fact

that such an important exercise was undertaken without the

people having access to their constitutional remedies was a

serious breach of the Supreme Court's traditional role.

PRIORITIZATION OF CASES

136. ELECTORAL BONDS MATTER: The petition filed by

Association of Democratic Reforms and Common Cause (WpC

88012017) was filed in September 2Ol7 challenging the

amendments brought in through Finance Commission of 2016

and 2017 allowing anonymous and limitless political funding

(even by foreign companies) by way of Electoral Bonds. The

case is especially important as the issue of Electoral Bonds is

integrally connected to the issue of corruption and subversion

of democracy through illicit and foreign funding of political

parties and lack of transparency in accounts of all political

parties. After the order issuing norice dated 03.10.2017, the

petitioner also filed application for stay dared 06.03.2019 of the

Electoral Bond Scheme, 2018. On12.04.2019an interim order

was passed by this Hon'ble Court asking political parties to

give details of particulars of donors in sealed cover to the

Election commission. The fact that the details of donors were

to be handed to the ECI in "sealed cover" was ironic since the

entire case is based on the need for transparency in political

funding, especially when it is the right of the voting public to
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know who is funding various political parties so as to know

whether a political party would be inclined to serve the public

or benefit the funders, who helped them win elections. That the

matter was never given its due importance even as national

elections were held as the matter was kept pending'

137. The petitioner again filed an application for stay dated

29.ll.2}lg after various important and explosive disclosures

were made by a disclosure series done on Electoral Bonds

based on documents received through RTIs. The said

documents filed by the petitioner showed how RBI was also

opposed to the introduction of anonymous donation by means

of Electoral Bonds and how the present government bent the

rules governing the Electoral Bond Scheme with impuniry and

asked state government to open illegal window for encashment

of bonds before state assembly elections and how SBI was

asked to accept expired bonds at the instance of Finance

Ministry. That the matter which strikes at the very root of

corruption in politics, continues to linger in this Hon'ble Court

since 2018, while the electoral bond scheme continues largely

benefitting the ruling party, which, as per news reports has

received 95% of all Electoral Bonds purchased'

ARTICLE 370

138. In an unprecedented move, the entire Constitutional scheme

relating to Jammu &. Kashmir was subverted by the

Government without any consultations, when the entire state

was under president's rule. Government, acting by stealth and
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deceit, put the entire state in curfew and passed executive

orders without even a discussion in parliament. The state was

trifurcated, converting Kashmir into a UT, and its statehood

having been taken away. Till date, the case is pending and final

hearings have not even started though the judgement on

preliminary issues was rendeied months ago. Thus, by delay,

the government's actions have been made a fait accompli and

difficult to reverse. The entire state continues to be in a

lockdown for almost a year, but this Hon'ble Court does not

find it as a problem worth addressing. Interestingly, the

Government, in 4G case, has admitted that the situation is

grave thus, refuting its own stand that abrogation of 370 would

bring peace.

139. In his article, dated 06.08.2019, titled "The story of Indian

democracy written in blood and betrayal", highly regarded

political expert and academician Mr. Pratap Bhanu Mehta

rightly wrote:

"Let us see what the Supreme Court does, but if its

recent track record is anything to go by, it will be more

executive minded than the executive. Kashmir is not just

about Kashmir; ln the context of the UAPA, NRC,

communolisation, Ayodhya, it is one more node in a

pattern hurtling the Indian stote towards a denouement

where all of us feel unsafe. Not just Kashmiris, not just

minorities, but anyone standing up for constitutional

liberty."
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A copy of article, dated 06.08.2019, titled "The story of Indian

democracy written in blood and betrayaf' published in The

lndian Express is annexed herewith as Annexure

cg+(?46-?D8)

HABEUS CORPUS PETITIONS

140. That Justice Gogoi, during his tenure as chief Justice,

displayed a similar reluctance to decide habeas corpus petitions

concerning detentions of several Kashmiris in the aftermath of

the abrogation of Article 370 of the Constitution whereby the

special status of Jammu & Kashmir was revoked. Considering

the fact that the writ of habeas corpus is the only constitutional

safeguard against exercise of arbitrary state power, this

Hon'ble court displayed an astonishing lack of urgency in

dealing with these habeas corpus petitions. For example, in the

case of the petition filed by Sitaram Yechury regarding

detention of his party colleague J&K MLA Yusuf Tarigami, a

bench headed by CJI Gogoi permitted Yechury to travel to

Kashmir, meet Tarigami and report back to the Court without

indulging in any political activities. Inexplicably, no reasons

were sought from the Union Government for the detention of

Tarigami. It was only in September that he was moved to

AIIMS for medical treatment after an order of this Hon'ble

Court and thereafter released. But their was substantial delay in

hearing a Habeus Corpus petition which are to be dealt with

urgently.
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141. Former Union Ministers, Chief Ministers, Mps, State

Ministers belonging to mainstream parties like congress, NC,

PDP and former IAS officer, HC Bar Association president,

etc, have been put under indefinite detention, and this Hon,ble

court shockingly keeps on adjourning cases, even though ail

liberfy cases are to be treated as most urgent. Thus,

unfortunately, it seems that this Hon'ble court has become an

extended arm of the ruling parry and the central government. It

was reported in The Print, on 04.09.2019, in its report titled

"Supreme Court's handling of Kashmir habeas corpus more

worrisome than Modi govl's clampdown" as follows:

"It should be a cause for worry f the Supreme Court,

which is often criticised for spending too much time on

frivolous coses that don't necessarily involve o

constitutional issue, takes five days to hear a writ of
habeas corpus. And that too one, which involves the

important question of citizens' life and liberty. LThat can

be more important and urgent for the Supreme Court in

ct democracy than deciding whether o citizen's

fundamental right to life and liberty as granted under

Article 2l of the Constitution has been violated or not by

the state? Even during an emergency-like situation, the

state can't restrict people's freedoms without following

the due process of law. "
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A copy of the report dated 04.09.2019, titled "supreme Court's

handling of Kashmir habeas corpus more worrisome than Modi

govt's clampdown", published by The Print is annexed as

Annexure CELbn-98,

CBI DIRECTORS TENURE CURTAILED

142. In an unprecedented move, Central Government suspended

the CBI Director Alok Verma when he ordered investigation

into cases involving persons ctose to the ruling party. The

move was clearly illegal since as per DSPE Act, it required the

concurrence of a high powered committee of PM, LoP and the

Hon'ble CJI which was not taken. When he petitioned this

Hon'ble court [w.P. (c) No. 130912018], no interim stay was

passed by this Hon'ble Court despite clear illegality and the

matter was kept on adjourning. Thereafter, on 06.12.2018.

judgment was reserved for a long time. Ultimately, on the

verge of Verma's retirement, even though this Hon'ble Court

held his suspension as illegal, vide its judgment dated

08.01 .2019. it did not allow him to resume work but instead

asked the HPC to decide on his suspension within a week from

the date of the judgment. Thereafter. the HPC by majority (LoP

dissenting) by the votes of PM and the Hon'ble CJI's nominee

decided to suspend Verma.

AYODHYA

143. That the delay in hearing the aforesaid cases was contrasted

with the alacriry shown by the ex-CJI in hearing the Ram
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Mandir dispute. A Constitution Bench for hearing the case was

set up by ex-CJI Gogoi and the matter was heard for a total of

40 days making it one of the longest hearings of a case in the

history of this Hon'ble Court. In its final judgment, this

Hon'ble Court decided that the site where the erstwhile Babri

Masjid was Iocated belonged to the Hindus and ordered the

construction of a Hindu temple. It is pertinent to note that the

construction of a Ram Mandir at the site in Ayodhya was an

essential poll promise of the ruling party and the expeditious

hearing of the case and the final outcome served to strengthen

the poll prospects of the said ruling party.

144. Babri Masjid was illegally and unconstitutionally

demolished on 06.12.1992.It was also demolished in contempt

of the orders passed by this Hon'ble Court. Therefore, in the

Ayodhya judgment dated 09.11.2019 (CA 10866-10867 of

2010),this Hon'ble Court rightly held that its destruction was

illegal. And yet, it allowed the construction of Ram Mandir on

the very site on which Masjid used to stand admittedly for

centuries till 1992. The only way Mandircould be built on the

site is by demolition of the mosque, and by this Hon'ble Court

ordering the construction of the Mandir, it has become a

judicially sanctioned demolition. This Court by it's final

judgement allowed the construction of temple using the alleged

faith of one community as a judicial reasoning to triumph over

the rule of law.
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145. Former Chief Justice of Delhi and Madras High Courts and

former chairperson of Law commission of India Hon'ble

Justice. A.P. Shah said inter alia the following on the

Ayodhya case:

"The Court's judgment was unanimous, but anon))mous.

Contrary to iudicial practice, the name of the iudge who

authored the unanimous opinion was absent. Even more

peculiar u,os the l16 page anonymous "oddendum" to

the judgment, that sought to reinforce and reiterate the

"faith, belief and trust of the Hindus" that the "disputed

structure is the holy birthplace of Lord Ram". The need

for this addendum is highly questionable given that the

bench had already unonimously decided the case on

constitutional principles, and the addendum was nol

serving the role of a concurring opinion. Instead, the

addendum seems to reinforce the supremocy of Hindu

theological considerations. A key issue thot arose in this

judgement wos the issue of equity- The Supreme Court

was of the view that the Allahabad High Court's decision

to divide the property into three parts was not "feasible"

in view of the need to mainlain peace and tranquillity.

However, u,hether the Supreme Court's judgment

resulted in complete justice is questionable since it still

seems like despite acknowledging the illegality

committed by the Hindus, first in 1949, by clandestinely

keeping Ram Lalla idols in the n?osque, and second, by

wantonly demolishing the mosqtte in 1992, the court



ll0
ffictively rewarded the wrongdoer. This goes against

the doctrine of equity, which requires you to approach

the Court with clean hands. "

A copy of the lecture, dated 12.02.2020, published by Scroll.in,

titled "Justice AP Shah; 'Freedoms on unsteady ground, made

to doubt whether SC able to protect our rights"' is annexed as

Annexure Cg5(3Ea-3%)

SEXUAL HARASSMENT CASE

146. That in April 2019, a young woman who worked at the

Supreme Court as the Junior Court Assistant of ex-CJI Gogoi

circulated an affidavit amongst the Supreme Court judges as

well as the news media containing allegations of sexual

harassment against the ex-CJI. In the said affidavit, she detailed

the various sexual advances that were made by the ex-CJI

while she was working with him and the tribulations that she

was made to undergo in December 201 8 when she rebuffed

those advances, including being transferred thrice and

ultimately suspended from service on charges of professional

misconduct. She further alleged that her family was also

targeted with her husband and brother-in-law who were both

constables in the Delhi Police being suspended from service,

and her second brother-in-law who was a disabled employee at

the Supreme Court also being terminated from service. To

further compound matters, both she and her husband were

arrested by the Delhi Police on charges of bribery and extorlion
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in relation to allegedly helping a person secure a job at the

Supreme Court. A copy of the affidavit sent by the lady is

annexed hereto as Annexu r" Cg+ C?q?-qej)

147. That after circulation of the affidavit, ex-CJI Gogoi

convened a special sitting of the court on a Saturday morning,

for examining the issue in a matter titled "IN RE: A

MATTER OF GREAT PUBLIC IMPORTANCE

TOUCHING UPON THE INDEPENDENCE OF THE

JUDICIARY" wherein Justice Gogoi himself also sat on the

Bench, thereby violating the cardinal principle of natural

justice that no one can be a judge in his own cause. However,

surprisingly, the order that was passed in the maffer was not

signed by the ex-cJl, even though he was part of the Bench,

and only bore the signatures of the remaining two judges on the

Bench.

148. That former Judge of the Supreme Court, Justice. Santosh

Hegde opined,

"What the Chief Justice of India did was wholly wrong

both in law and morality,"

".... the matter was being heard on a complaintfiled by

one of the parties... he (the CJI) presided over the bench,

and look at the things he has done...he has nowhere in

the records put that he is part of the bench,"
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"He (the CJI) has participated in the dialogue there, he

has not signed the order, two other judges have signed

the order. What's the meaning of this?"

"First of all, he could not have sat there.. what message

is he sending? As Chief Justice of India can he sit in the

bench and hear his own case? It's wholly wrong both

legally and morally."

A copy of news article in The Outlook quoting Justice Hegde is

annexed as Annexr.. C-38 tqa6,4la1

149. That the sexual harassment matter was assigned to a

Committee comprising of Justices S.A. Bobde, Indu Malhotra

and Indira Bannerjee. However, the complainant withdrew

from the proceedings before the Committee since she was not

allowed representation by a lawyer and she stated that the

proceedings were not being conducted in a fair and open

manner. Even Justice D.Y. Chandrachud expressed concern

over the manner in which the proceedings were being

conducted by the Committee and Attorney General K.K.

Venugopal recommended that the Committee should also

comprise of an external member. However, notwithstanding the

deficiencies in the manner in which the proceedings were being

conducted and the fact that the Complainant had already

withdrawn from the proceedings, however, nevertheless, the

Committee proceeded to examine the complaint ex parte and

ultimately filed the complaint. However, the final report of the
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Commiffee was not even published, thereby completely

negating the concept of open justice. That subsequently the

complainant was reinstated in service at the Supreme Court,

and even her husband and brother-in-law were reinstated' The

criminal case against her was closed after the police admitted in

court that it had no evidence to back the charges' This itself

shows that the orders suspending the complainant and her

family members from service were wrongful and the criminal

case was mala ficle. Furthermore, it is also in the public domain

that when the complainant frled an appeal for her reinstatement,

she was advised to withdraw the same by a 'top government

functionary' who told her that everything would be sorted out.

150. That the entire episode pertaining to the sexual harassment

case against the ex-CJI Gogoi continues to remain shrouded in

mystery and raises the possibility of the Supreme Court and the

Union Government working in coordination to victimize the

complainant. It also raises questions on ex-CJI Gogoi's

independence from the executive while deciding important

cases. A true copy of the article written by journalist Sidharth

Vardarajan for The Wire is annexed herewith as

Annexure cg1 &t8,4ag)

Inexplicable transfers and appointments of judges

151. That during the Chief Justiceship of Justice Gogoi, Justice

Akil Kureshi, who has delivered several important judgments

against the present government, was transferred from Gujarat

High Court to the Bombay High Court. This was followed by
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passionate protests by the Gujarat High court Bar Association.

Subsequently, the Union Government sat for four months on a

Collegium resolution to appoint Justice Kureshi as Chief

Justice of MP High Court, and ultimately, the resolution was

modified recommending Justice Kureshi's appointment as

Chief Justice of the Tripura High Court where he finally took

charge.

152. That the earlier collegium resolution for elevation of

Justices Pradeep Nandrajog and Rajendra Menon to this

Hon'ble Court was subsequently modified after the retirement

of Justice Madan B. Lokur who had been part of the earlier

collegium, and instead, Justice Sanjiv Khanna's appointment

was recommended. Justice Lokur expressed surprise over the

modification of the resolution after his retirement, and Justice

S.K. Kaul wrote a letter to the ex-CJI objecting to the

appointment of Justice Khanna by giving a go-by to principles

of seniority.

QUID PRO QUO: RAJYA SABHA NOMINATION

153. That merely four months after his retirement, the ex-CJI

Gogoi was nominated by the President of India for a seat in the

RajyaSabha which nomination was accepted by rhe ex-CJI. The

acceptance of the nomination soon after retirement was

criticized by eminent lawyers like RakeshDwivedi and

Dushyant Dave, as well as by former High Court and Supreme

Court judges like Justice Madan B. Lokur, Justice Kurian

Joseph, Justice A.P. Shah, Justice R.S. Sodhi, etc. It was stated
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by these eminent personalities in the press that ex-CJI Gogoi's

nomination to the RajyaSabha raised serious concerns of quid

pro quo in relation to several important judgments delivered by

the ex-CJI in favour of the Union Govemment.

154. That Justice (retd.) Madan Lokur in his article (already

annexed herewith as Annexure R ) condemned Justice

Gogoi's acceptance of the RajyaSabha nomination in the

following terms:

"His acceptance of the nomination, and the crtticism this

has naturally generated, has considerably diminished the

moral stature of the judiciary ond thereby collaterally

impacted on its independence. Public perception is

important and it has been rendered totally irrelevant,

thereby taking away one of the strengths of the

judiciary."

ThatJustice(retd.)KurianJosephstatedasfollows

"Acceptance of Rajya Sabha nomination by former

Chief Justice of India Ranian Gogoi has certainly shaken

the confidence of the common man in the independence

of the judiciary, which is also one of the basic structures

of the Constitution of India'"

True copy of the news report dated 17'03'2020 titled "'Sad day

for judiciory'; Two ex-SCiudges' Opposition parties condemn
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Gogoi's Rajya Sabha nomination" published by the Scroll is

annexed herewith as Annexu ," C4O t 43V -$q

155. That Justice (Retd.) A.P. shah publicly stated that Justice

Gogoi's acceptance of the RajyaSabha nomination sounded the,

"death knell for the separation of powers and

inde pe nde nc e of j udi c i ary" .

A true copy of the news report dated 17.03.2020 titled ,,Death

Knell For Power Separation; Retired Judge On RanjanGogoi,s

New Role" published by NDTV is annexed herewith as

Annexure c4l ( q3?- q3g)

156. That eminent lawyers of this Hon'ble Court also condemned

Justice Gogoi's acceptance of the Rajyasabha nomination.

Dushyant Dave, Senior Advocate and president of the

Supreme Court Bar Association, said,

"This is totally disgusting, a clear reward in quid pro

quo. The semblance of independence of the judiciory is
totally destroyed."

Karuna Nundy, Advocate, Supreme Court tweeted

"It's just so sad, the brazenness of it. Destroying
constitutional proprietyfor a measly Rajya Sabha seet.,,.
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titled "lnTrue copy of the article dated 16.03 .2020

(Jnprecedented Move, Modi Governntent Sends Former CJI

RanjanGogoi to Rajyasabha" published by the Wire is annexed

herewith as Annexu ," C4Z Lt*gq-Wg)

157. That noted scholar and columnist Pratap Bhanu Mehta

had this to say about Justice Gogoi's nomination to the Rajya

Sabha:

"His actions will now cast doubt on the Court as o

whole; every judgment will now be attributed to political

motives. In an era where ordinary citizens are struggling

to safeguard their citizenship rights and basic

constitutional standing, Justice Gogoi's actions say to

us; The Law will not protect you because it is

compromised, the Court will not be a countervailing

power to the executive because it is supine, and Judges

will not empower you because they are diminished men'"

A true copy of the article dated 20.03.2020 titled "The Gogoi

betrayal; Judges will not empower you, they are diminished

men" written by PratapBhanu Mehta published in the Indian

Express is annexed herewith as Annexure

e43 (qqq-o 4b)

THE TENURE OF THE PRESENT HON'BLE CHIEF

JUSTICE OF INDIA SH. SHARAD ARVIND BOBDE
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CITIZENSHIP AMENDMENT ACT, 2OI9

158. Since independence, no other legislation has caused as

much protests and anxieties as the Citizenship (Amendment)

Act,20l9 ["CAA"] did. The introduction of the CAA resulted

in unprecedented uprisings across the country and created deep

fissures across the society.For the first time since in India,

religion has been made as a basis for Citizenship, converting

India from a secular republic to a country where religion is the

basis of citizenship.Moreover, the combination of CAA with

NRC was rightly seen as a move to take away citizenship of

millions of Muslims, who would be rendered stateless. CAA

had also become a major international issue and large number

of continuous protests were happening across the country.

159. over 60 petitions were filed before this Hon'ble Court by

various reputed organisations and individuals challenging the

CAA. This Court was pleased to issue notice on the same on

18.12.2019 in W.P.(C) No. 147012019. Thereafter, the

provisions of cAA came into force on 10.01.2020 when it was

notified in the Gazette of India.On 22.01.2020, when it was

urged before this Hon'ble court to put on hold operation of

CAA and postpone exercise of the National population

Register (NPR) for the time being, this Hon'ble court refused

to grant any such stay and also directed that matters involving

the same issues will not be taken up for decision in any of the

High Courts. It is to be noted that exactly around one month

after this, the National Capital burned because of communar

riots, where helpless people belonging to minority community
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were targeted in a pre-planned manner by those of majority

communiry. CAA protests were at the heart of the communal

riot.CAA protestors were being labeled as "anti-India"

protestors. The instant was a fit case for this Hon'ble Court to

grant a Stay aS even a cursory glance over its provisions makes

it manifest that is has all the tendency of subvening the

Constitution of India. However, several months have elapsed,

the matter is yet to be taken up by this Hon'ble Court.

160. Sr. Advocate Dushyant Dave in his opinion piece dated

24.12.2019 stated:

"The Court cannot desert its duty to determine the

constitutionality of an impugned statute. And so, the

decision of the Supreme Court, led by the Chief Justice

himself, to defer the examination of the challenge to the

much talked about Citizenship (Amendment) Act, 2019

is, to say the leost, disappointing. The Court should have

put aside other matters and heard the group of writ

petitions challenging the validity of this ex-facie uniust

law. The utinter vacation is hardly an excuse to deJbr

such a challenge.Even if the iudges wanted to enioy their

much deserved winter vacation, their refusal to stay the

law is even nxore disturbing. Such an order would have

immediatetv defused the tempers running high across the

nation, and, "We, the People" could have breathed a

sigh of relief.lnstead, the judges have left us tofendfor

ourselves in the streets of our cities. The cost of this

decision by the court will only become clear with
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time.The granting of a stalt order against the operation

of this citizenship law w,ould not have caused any

prejudice to public interest whatsoever. On the contrary,

it is my belief that it would have served the public

interest well."

A copy of the article, dated 24.12.2019, titled CAA Protests:

The Supreme Court has not acted with urgency to protect

citizens from Executive excesses published in Bar and Bench

Scroll is annexed as Annexu r" C4l4!a-U*-4qq)

ATTACKS ON UNIVERSITIES

161. On 16.12.2019, when this Hon'ble Court was urged to take

Suo Motu cognizance of reports of police violence against

students of Jamia Milia University and Aligarh Muslim

University in the wake of ongoing protests against the CAA,

the Hon'ble CJI was reported to have said that: - "the Court

will hear the matter tomorrow, if the violence is stopped." The

Hon'ble CJI was further reported to have stated:- "We know

how the rioting takes place...we are ctware of the rights andwe

will decide on the rights but not amidst all this rioting...The

court cannot be forced to decide anything only because some

people decide to throw stones outside...this court cannot be

bullied...law cannot be taken into their hands just because thelt

are students...we will hear and see what can be done only when

things cool down, with a calm frame of mind... " and the

petitioners were asked to approach the High Courts instead.
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DELHI RIOTS

162. Delhi witnessed its worst riots since 1984 wherein once

again, just like 1984, a minoriry community was attacked and

the police was a mute spectator or often a visible collaborator'

Numerous video footages as well as images surfaced across the

media showing police officials creating mayhem in complicity

with the rioters and mercilessly beating up protestors and those

of minority communitY.

163. Hon'ble Delhi HC bench headed by Hon'ble Justice

Muralidhar was passing several orders trying to crack whip the

and enforce accountabiliry while the city was burning. During

hearing on 26.02.2020, on being asked about the inflammatory

speeches of BJP leaders, Ld. SG stated that he hadn't watched

any of the said videos. On this the said videos were played in

open court. surprisingly, the Ld. sG continuously submitted

that that time was not 'appropriate' or 'conducive' for FIRs to

be registered in relation to these clips. However, Hon'ble

Justice Muralidhar was pleased to direct the Delhi Police

Commissioner to take conscious decision on registration of FIR

in respect of inflammatory speeches made by the BJP leaders

and the maffer was listed for hearing on 27.02.2020. However,

in the night of 26.02.2020 itselt Hon'ble Justice Muralidhar

was transferred. After the case was transferred to the Hon'ble

Chief Justice of the Hon'ble Delhi HC, the matter was simply

adjourned on 27.02.2020, granting 4-weeks time to the

government to file its Counter-Affidavit in response to the plea
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seeking registration of FIRs against politicians for making

incendiary statements which incited mob-violence in North

East Delhi, despite the fact the city was burning and the case

was urgent.

164. This Hon'ble Court, vide order dated 04.03.2020 passed in

W.P.(Crl.) No. 10312020, was pleased to direct that the said

hearing may be advanced and be taken up by Hon'ble High

Court on 06.03.2020. However, during the hearing on

04.03.2020, the Ld. SG read out excerpts from a speech stated

to have been made by renowned social worker Mr. Harsh

Mander, which allegedly included criticism about the Supreme

Court of India. In response, the bench observed that an

explanation was warranted in this regard. The Hon'ble CJI is

reported to have remarked that, "lf this is what youfeel about

SC, then we have to decide what to do with you". As a result of

this, all other petitions (except Mander's plea) filed by riot

victims, intervention applications and any other related

petitions with the Delhi Riots cases were directed to be listed

before the Delhi High Courr on 06.03.2020 as stated above.

Nationwide Lockdown & Migrant Crisis

165. With the attempt to contain the spread of Covid-I9, the

central government, beginning March 24, passed a series of

draconian orders including a long nationwide lockdown with

complete suspension of all economic activity and also shutting

down of all public & private transport. This was done with
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mere 4-hour notice. Overnight, the police was unleashed on the

millions of helpless citizens, many of whom did not have any

avenue to have two square meals a day. Arbitrariness was writ

large and yet this Hon'ble Court did not pass any orders either

to stay the complete shut down or even to mitigate the resultant

misery and hardship.

166. Various petitions with regard to the migrant crisis were filed

before this court. Some of these were the ones filed by Alakh

Alok Srivastava (Writ Petition (Civil) No. 468/2020) on the

issue of shelter homes, Harsh Mandar (Writ Petition (Civil)

Diory lt{o. 10801/2020) on issue of wages to be paid to migrant

workers and Jagdeep Chhokar (Writ Petition (Civil) Diary No.

10947/2020) on the issue of return of migrant workers to their

homes and villages. In one of the hearings in Alakh Alok

Srivastava, the statement by the Learned Solicitor General, that

"no one is now on the road'was accepted by this Court at face

value, at a time when thousands of migrant workers along with

their families were facing unprecedented hardship and ordeal

trying to walk hundreds and thousands of kilometers trying to

reach their homes and villages. The Court accepted the

submissions made by the Central government whereby it was

claimed that exodus of migrant labourers was triggered due to

panic created by some fake/misleading news that lockdown

would last for 3 months. The petition was disposed of relying

solely on the status report of the government while ignoring the

reports and surveys conducted by civil society groups. In other
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cases also, no substantial relief was accorded by this Court to

migrant workers at a time when crisis was underway.

167, The Hon'ble Delhi HC rightly observed the following about

the lockdown in its order dated 12.06.2020 passed in W.P. (C)

No. 3449 of2020:

" l I This Court can take judicial notice of the fact that

the lockdown has resulted in loss of jobs for several

lakhs of people. Scores of people were forced to walk

considerable distance during the lockdown and stand in

long queues at Food distribution centers just to have two

square meals a day. Several have gone hungry and were

not able to get one meal. Many were left shelterless.

Several lakhs of migrant labour had to walk on foot and

go back to their native places. The economic situation of

the country has taken a terrible hit due to the lockdown.

In fact, many analysts have opined that the lockdown has

caused more human sffiring than COVID-L? itself.

Economists have forecasted that Indian economy will

shrink as a result of the steps taken to contain Corona

virus pandemic. Indian economy virtually came to a

standstill during nationwide lockdown. Production in the

country came to a grinding halt during the lockdown

period. Construction activities in the country have

stopped. People have become unemployed which raises

grove concerns regarding the law and order situation in

the country."
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168. Despite Covid-19 affecting the entire world, India was the

only country which witnessed a huge humanitarian crisis with

millions of hungry and thirsty migrants walking on foot for

hundreds of kilometers while the government was not bothered.

This Hon'ble Court was just as insensitive as the government,

putting all its faith in the government without proper

adjudication of the PILs filed before it.

169. Till the Government did not issue guidelines allowing

interstate travel for stranded migrants, tourists, students, this

Hon'ble Court also did not pass any order. After huge public

outcry, Government allowed travel and resumed limited train

service, but this Hon'ble Court refused to pass order that

migrants would not be charged even thottgh such migrants had

lost their jobs and savings.

170. After it was criticized by several prominent jurists as failing

in its basic constitutional duty, this Hon'ble decided to take up

rhe case Suo Motu lslvff (C) No. 6 of 20201 when the peak of

the migrant crisis had already passed and thereafter, it

ultimately passed an order that migrants would not be charged

and that charges would be borne by the states, even as it

allowed railways to make money from transporting migrants.

171. Former Supreme Court Justice Hon'ble M.B. Lokur in his

article. dated 28.05.2020, titled "Juslice Madan Lokur

Supreme Court Deserves an 'F' Grade For lts Handling of
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Migrants" published by The Wire, severely criticized the

handling of the migrant crisis by this Hon'ble Court as follows:

Additionally, the court recorded the statement of the

solicitor general that "within 24 hours the Central

government will ensure that trained counsellors and/or

community group leaders belonging to all faiths will visit

the relief camps/shelter homes and deal with any

consternation that the migrants might be going through.

This shall be done in all the relief camps/shelter homes

wherever they are located in the country." Twofeatures

clearly stand out. First, the Supreme Court accepted

what it was told - hook, line and sinker. True, there was

nothing on March 3I to doubt the correctness of the

statement that no person was walking on the roads at

1 1.00 am but is the court so naive as to seriously believe

such a statement? Is the court also nalve enough to

believe that a circular issued by the Central government

could work wonders and ensure that a few lakh persons

(not thousands) actually stayed off the roads? If o

statutory order issued by the National Disaster

Manogement Authority and the Ministry of Home Affuirs

acting in exercise of powers conferred by the Disaster

Management Act could not ensure the implementation of

a complete lockdown, could a mere circular prevent

migrants fro* hitting the road? Really? Subsequent

hearings in the case on April 3 and 7 confirm that as on

March 3l , the Supreme Court did not even bother to
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question the statement made or hold the Central

government to account, despite more than enough

evidence available everywhere. Newspaper and media

reports were ignored. Given the circumstances, was it

nol the constitutional obligation, not duty, of the

Supreme Court - a court for the people of India and not

a court of the people of India - to ascertain that a.few

lakhs (not thousands) of migrants are well taken care of,

physically and emotionally? lt is not that the court was

expected to disbelieve or distrust the estoblishment

represented by no less than the solicitor generol, the

court was only required to ensure through the principle

of continuing mandamus that the solemn ossuronces

given to it are faithfully carried out. Sorry, the court

completely failed in this - forgot what public interest

litigation is all about. If a grading is to be given, it

cleserves an F. True, lhe evenls were unprecedented as

far as the government is concerned, but the events were

also unprecedented as far os the migrants are

concerned. [Jnfortunately, the lack of interest and

compassion shown by the court was also unprecedented'

Here wos on opportunity handed over on a platter to the

court to be more proactive ond assertive keeping the

interest and constitutional rights of the hapless people in

mind. The initial failttre of March 31 and in tv'o

subsequent heorings wos compounded in the final

hearing on April 27, when the Court passed a rather

tepid order to the e.ffect that the solicitor general had
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agreed that the interim directions passed on March 3l

would be continued [actually no interim directions had

been passedJ and the suggestions made would be

examined and appropriate action taken. On this basis,

the petition wos disposed of, On that day, humanitarian

law died a million deaths... .....What could the court have

done? Public interest litigation is all about public

interest. Well-meaning persons approach the Supreme

Court for the enforcement of constitutional and statutory

rights of those who have no access to justice. This is

precisely what the petitioner (and others) did. The

Supreme Court was approached on behalf of migrant

labourers on the road for a do-something direction.

Sadly, the court let them down, badly. The court could

have asked pointed questions to the state. It could have

asked if the Central government had a plan of actionfor

the "unforeseen developntent" (an expression used in the

status report); it could have asked for the steps taken

and proposed to be taken to mitigate the hardships that

the migrants faced; it could have asked if the state

governments were geared up .for the massive in/lux of

migrants whose presence "would aggravate the problem

of spread of the virus. " Issues of socio-economic justice

and constitutional rights are vital and raise a whole host

of questions, but not one was asked in a public interest

litigation, and the issue buried ten fathoms deep. If any

event ever shook the collective conscience of the nation,

the travails of the migrant labourers did......One thing is
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cleor - the migrant workers, women (some of them

pregnant), children and infants will remember these dark

days till the very end. Images that have haunted us for

two months ond the horrific struggles of mitlions will

remain etched in our psyche and many will long

remember that when it came to the crunch, the Supreme

Court did not see lhose images or read those stories.

Over the past few months, constitutional rights and

remedies were overlooked and socio-economic iustice, a

cornerstone in the preamble of our constitution, was

disregarded. Some eminent members of the legal

fraternity have already expressed dissatisfaction with the

present-day functioning of the Supreme Court. Isn't that

tragic or is it farcical?

A copy of the article, dated 28.05.2020, titled "Justice Madon

Loku.; Suprente Courl Deserves on'F'Grade For lts Handling

of Migranls " published by The Wire is annexed as Annexure

c4 ( qso- 45r)

172. Former Chief Justice of Delhi and Madras High Courts and

former chairperson of Law commission of India Hon'ble

Justice. A.P. Shah too criticized the handling of migrant crisis

by this Hon'ble Court in his article dated 25.05.2020, titled

"Failing to perJornt as o constiltttional court", published by

The Hindu in the following words:

a
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A copy of the article dated 25-05.2020, titled "Failing to

perform as a constitutional court", published by The Hindu is

annexed as Annexure -

BLOCKADE OF 4G IN J&K

173. Between 04.08.2019 and 05.08.2019, internet services were

discontinued in the valley. This Hon'ble Court, vide its

judgment, dated 11.05.2020, passed in Foundationfor Media

Professionals vs. Union Territory of Jammu & Kashmir & Anr.

[\M.P. (C) Diary No. 10817 of 20201 upheld the Central

government's refusal to restore 4G internet services in the UT

of Jammu and Kashmir on the ground that security situation

justifies the same. Surprisingly, this Hon'ble Court issued

directions for the formation of a "special committee"

comprising Secretaries at national, as well as at State, level "/o

look into the prevailing circumstances and immediately

determine the necessity of continuation of restrictions". The

Special Committee comprised of: - a. The Secretary, Ministry

of Home Affairs (Home Secretary), Government of India; b.

The Secretary, Department of Communications, Ministry of

Communications, Government of India and c. The Chief

Secretary, Union Territory of Jammu and Kashmir. Ironically,

two of the three members of the said "special committee" were

the very same officials who had directed imposition of the 4G

ban in the first place. The formation of such a committee was

in violation of the very basic tenet of naturaljustice, i.e. no one

can be a judge in his/her own cause. In effect, this Hon'ble

Court outsourced its constitutional role to executive, as a result
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of which executive (violator of fundamental rights) is to decide

whether the executive is correct in violating the fundamental

rights of the citizens or not.

174. Supreme Court Senior Advocate Mr. Arvind Datar, in his

article dated 07.06.2020, titled "The Dangers of Outsourcing

Justice", published in Bar and Bench wrote as follows:

The role of the Supreme Court as o sentinel on the qui

vive is to oct os a dyke ogainst unwarranted

encroachment of our fundamental rights. The 4G

decision has spread darkness over Jammu & Kashmir

and made life indefinitely miserablefor 1.3 crore people.

The Review Committee, to be best of my lcnowledge' has

not even met and, even if it does, is unlikely to retract

-fro* the harsh position the executive has taken. When

the Solicitor General has vehemently iustified the

imposition of 2G, it is astonishing, if not shocking, for

the Supreme Court to expect o Special Review

Committee to grant any relief to Jammu & Kashmir. This

judicial retreat and the increasing tendency to turn a

Nelson's eye on the ritual incantation of national

security and terror to iustifii violations of fundamental

rights is a cause for serious concern.

If benches of the Supreme Court choose to repeatedly pul

Article 32 in cold storoge, it is a matter of time before
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Indians begin to lose faith in this institution. Let us not

forget the chilling implication of what Dante said in

Canto III of the lnferno - "All hope abandon ye who

enter here " .

A copy of the ar-ticle, dated 07.06.2020, titled "The Dangers of

Outsourcing Justice", published in Bar and Bench is annexed as

Annexure C 47 ( q 6o-tt 63)

175. I could multiply these instances but I think the above cases

and their decisions and the inaction of the courts in dealing

with some of these critical cases are enough for me to form my

opinion about the role played by this Hon'ble Supreme Court in

last 6 years in undermining democracy which bonafide opinion

I am entitled to form, hold, & express under Article 19(l)(a).

fli*lt\(t- Efiuftu^
DEPONENT

VERIFICATION

I, the above named Deponent do hereby veriff that the contents

of the above Affidavit are true and correct to my knowledge,

that no part of it is false, and nothing material has been

concealed therefrom.

verified at New Delhi on thisful auy of Ahf\r,S'zozo

fl*n"-f ek,fi\
DEPONENT
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Dissent Not Anti-National excerpts/ Justice PD Desai Memorial
Lecture 2020

Justice D.Y. Chandrachud, 1Sth Feb, 2020

13-16 minutes

ANNEXURE - C ,

on occasions such as this when a lecture series commemorates the

memory of a distinguished personality, it is conventional to begin with

words bf tribute. Bui for me personally, the opportunity to speak on this

occasion has a deep personal connect. For me, this is homage to the

Master. Justice Prabodh Dinkarrao Desai had the unique distinction of

being appointed as a Judge of the High Court of Gujarat when he-was

Oarjty tnirty-nine. Over a distinguished career, he functioned as the Chief

Justiie of ihree High Courts in succession, those of Himachal Pradesh,

Calcutta and Bombiy between December 1983 and December 1992'

That a person who was appointed as a Judge of the High Court so young

and yet was overlooked by destiny or the powers that be (whichever way

one looks at it), must remain in contemporary times as another aberration

in the process of judicial appointments. when the call for higher judicial

office came, Chiei Justice PD Desai preferred to retire from the Bombay

High court: so fiercely was he protective of his own independence and

int,egrity....lndia as a whole, boasts of significant diversity-heterogeneous
ato;g i number of intersecting dimensions, including race, class, religion,

and iulture. This diversity is further defined across several axes: cultural'

social, and epistemic and outlays diverse values, opinions, and

perspectives....in the plural mansion that is independent lndia, lies a

ioprt"tion of over '1.3 billion people comprising several thousand

communities.

At the framing of the lndian Constitution, questions arose on-.how

independent lnlia was to account for its heterogeneous polity' Uday Mehta

eloquently elucidates the immense range of social realities that the

founding members were called upon to address and how the document

they gaie birth to sought to unify a divergent lndia by accommodating all

p"opi" who called lndii their home. For the founders, the Constitution was
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premised on both a deep trust in the tolerant nature of its citizens and an
unshakeable belief that our djversity would be a source of strength. As
Mehta observes, where the population was largely illiterate, the
Constitution conferred universal adult franchise. Where the population was
diverse and assorted, the Constitution conferred citizenship without regard
to race, caste, religion or creed. Where the people were deeply religious,
the Constitution adopted the principle of secularism.

Where the lndian State stood united, the Constitution created a federal
democracy with all the political instruments necessary for local self-
governance. Diversity within the strands of the Constitution is a reflection of
the diversity of her people. One cannot exist without the other....The
Constitution enacted a complete ban on untouchability and its practice in
any form. The Constitution also stipulates that no citizen is to be subject to
any disability or condition with regard to access to public spaces and the
use of public resources on the grounds of religion, race, caste, sex, or
place of birth and that the state as empowered to legislate special
provisions for the advancement of any socially and educationally backward
class of citizens.... ln elevating groups as distinct rights holders as well as
empowering state intervention to address historical injustice and inequality
perpetrated by group membership, the framers located liberalism within the
pluralast reality of lndia and conceptualised every individual as located at an
intersection between liberal individualism and plural belonging... .The true
test of a democracy is its ability to ensure the creation and protection of
spaces where every individual can voice their opinion without the fear of
retribution.

lnherent in the liberal promase of the Constitution is a commitment to
plurality of opinions. However, the litmus test of any claim of commitment to
deliberation is assessed by the response of two key actors-the state and
other individuals. lf you wish to deliberate you must be willing to hear all
sides to the story. A legitimate government committed to deliberate
dialogue does not seek to restrict political contestation but welcomes it.

As early as the 1gth century, Raja Ram Mohan Roy protested against the
curtailing of the press and argued that a state must be responsive to
individuals and make available to them the means by which they may
safely communicate their views. This claim is of equal relevance today. The
commitmenl to civil liberty flows directly from the manner in which the State
treats dissent. A state committed to the rule of law ensures that the state
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apparatus is not employed to curb legitimate and peaceful protest but to

"r""tu "pr."" 
conducivl for deliberation. Within the bounds of law liberal

democracies ensure that their citizens enjoy the right to express their views

in every conceivable manner, including the right to protest and express

dissent against prevailing laws.

The blanket labelling of such dissent as anti-national or anti-democratic

Strikesattheheart-ofourcommitmenttotheprotectionofconstitutional
values and the promotlon of a deliberative democracy Protecting dissent is

but a reminder that while democratically elected governments offer us a

legitimate tool for development and social coordination, they can never

cliim a monopoly over the values and identities that define our plural

society. The empllyment of state machinery to curb dissent instills fear and

creates a chilling aimosphere for free speech which violates the rule of law

and detracts from the constitutional vision of a pluralist society'

The destruction of spaces for questions and dissent destroys the basis of

ait !rowtn-potitical, economic, cultural and social ln this sense' dissent is

tn""iit"ty valve of democracy The silencing of dissent and the generation

"t 
t"rr' iri the minds of peopie go beyond the violation of personal liberty

anO- a commitment to constitutional values-it strikes at the heart of a

;;.'idr;;il Jemocratic society which accords to every indrvidual equal

;";G;-;.d ;;.sideration. A commitment to pluralism requires positive

u"i[n in flr" form of social arrangements where the goal is-_to incorporate

Jiti"*n"" coexist with it, allow it a share of social space' There is thus a

p".iii"" 
"if 

qrti". on the state to ensure the deployment of its machinery to

lrotect the ireedom of expression within the bounds of law and dismantle

I", ,ji"rrt n, i.Oividuals or other actors to instil fear or chill free speech'

il;;;i;;;;;;i ir.i p,ot..t,ng rree speech, but activelv welcomins and

encouraging it.

An equal obligation to thwart attempts to curtail.diverse opinions rests on

"r"ry 
i.airiJr"rr who may not agree with opposing. views' Mutual respect

.nO it" protu"tion of a-space"for divergent opinions is the process of

,i"*i"g lrlrv individual as an equal 
-member of. a shared 

-Politrcal
iomminity w'here membership is not premised on. sharing a unanlmous

opinion.. . frfing democracy seriously requrres us,to respond respectfully

iJtf," intuttigun.E of others ind participate vrgorously-but as an equal-in

;;i;;;l;;;;;we should live toseiher' Democracv then is iudsed not

fr.ioy'in"]..tit tions that formally elxi"t but by the extent to which different
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voices from diverse sections of the people can actually be heard, respected
and accounted for. The great threat of pluralism is the suppression of
difference and the silencing of popular and unpopular voices offering
alternate or opposing views. Suppresston of intellect is the suppression of
the conscience of the nation.

This brings me to the second threat to pluralism-the belief that
homogenisation presupposes the unity of the nation.... As I have stated
before, the framers demonstrated a commitment for the protection of
India's pluralist slrands. For this reason, amendments to delete the right to
propagate religion and to include a ban on dressing that identified with a
religion were negatived in the Constituent Assembly.

By negating these amendments, the Constituent Assembly asserted the
place of plural expression in the public sphere and signalled a clear
departure from the singular unification model. Similarly, even though it was
unanimously agreed that the freedom to propagate religion was included
within the freedom of speech, the assembly found it necessary to include a
specific provision in Article 25 also stating that a heavy responsibility would
be cast on the majority to see that minorities feel secure.

A united India is not one characterised by a single identity devoid of its rich
plurality, both of cultures and of values. National unity denotes a shared
culture of values and a commitment to the fundamental ideals of the
Constitution in which all individuals are guaranteed not.iust the fundamental
rights but also conditions for their free and safe exercise. pluralism depicts
not merely a commitment to the preservation of diversity, but a commitment
to the fundamental postulates of individual and equal dignity.

ln the creation of the imagined political community, that is lndla, it must be
remembered that the very concept of a natron state changed from
hierarchical communities to networks consisting of free aid equal
individuals.

lndia, as a nation committed to pluralism, is not one language, one religjon,
one culture or one assimilated race. The defence for pluralism traverses
beyond a commitment to the text and vision of the Constitution,s immediate
beneficiaries, the citizens. lt underlines a commitment to protect the very
idea of lndia as a refuge to people of various faiths, races, languages, and
beliefs.
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lndia finds itself in its defence of plural views and its multitude of cultures

ln providing safe spaces for a multitude of cultures and the free expression

of diversity- and dissent, we reaffirm our commitment to the idea that the

making of our nation is a continuous process of deliberation and belongs to

every ]ndividual. No single individual or institution can claim a monopoly

over the idea of lndia....

Finally, the commitment to pluralism lies in the 
- 

constitutional trust

expressed by the framers on every individual... An example of this

constitutional trust and obligation is evident in the divergent view of the

relations between majorities and minorities upon lndia gaining her

independence.

During the colonial rule, the lvlorley-Minto reforms recommended separate

electo-rates for minorities. This recommendation for the first time introduced

rdentity politics into the lndian regime by classifying.groups as majority and

minoriiy.... When the Constitueni Assembly was called to decrde the fate of

,"p.rria electorates in independent lndia, they decided that-its inclusion

was not essential to and even contrary to lhe requirements of a pluralistic-

society. They rejected separate electo;ates and dismissed the relevance of

numerical dtsadvantage in a pollty.. '

The framers of the Constitution rejected the notion of a Hindu lndia and a

Ur.f i, tnJi" They recognased oniy tne Republic of lndra' As.one member

ortneconstituent.Assembtysaid-weshouldproceedtowardsacompact
nriion *t Jiula"d into diffeient compartments but one where every sign of

;;;;;.;;h"rlJ go es another member said-there will be no divisions

,niong;i rndi"nt. United we stand; divided we fall What is of utmost

i"i"u""n." toa"v is our ability and commitment to preserve' conserve and

lril 
"" 

tn" ti"i, pluralist histbry we have inherited Homogeneity is not the

defining feature of lndians'

MA Kalam, a celebrated anthropologist wrote in.a eigce llat: 
"a visible'

discernible, lively and ,,""""i'l "tig"g"'"nt 
with diversity i: p[]il:I

,0""i. ir,i" o"tlnition calls upon us to look at each other and recognlse

that our differences are not our weakness " Our ability to transcend these

;fi;;.;; l;;;cognition ot our strared humanitv is the source of our

strenoth. Pluralism shoutd thrrvJnoi onty b"t""" ii inheres rn.the vision of

iiJ'c'...in,l,i.irl nut ,rro outt"" of its inherent value.in nation building

t;i;i;;;;;ii;pteJ to st'a'e *ith l,ou the vision and spirit of pluralism
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that I believe has always defined lndia. lndia is a sub-continent of diversity
unto itself. The mere mention of lndia evokes in every person a different
idea which they associate with the nation.

Anybody truly conversant with lndian history will tell you that the single
defining hallmark of ancient lndia was its divergent, scattered and
fragmented nature. lt has been for centuries a land of vibrant diversity of
religion, language and culture. Pluralism has already achieved its greatest
triumph-the existence of lndia.

The creation of a single nation out of these divergent and fragmented
strands of culture in the face of colonial tyranny is a testamenl to the
shared humanity that every lndian sees in every other lndian. The nation's
continued survival shows us that our desire for a shared pursuit of
happiness outweighs the differences in the colour of our skin, the
languages we speak or the name we give the Almighty.

These are but the hues that make lndia and taking a step back we see how
altogether they form a kaleidoscope of human compassion and love
surpassing any singular, static vision of lndia. pluralism is not the toleration
of diversity; it is its celebration.

SOURCE: https: ww.indialesa llive.com/too- news-of -the-dav/ news,/disse nt-not-ant i- nation a l-
savs-iustice- dv-cha ndrachud

TRtr r't
LJ .opv



1

t4,
ANNEXURE - CL

INAUGURAL LECTURE DELTVERED BY HON'BLE MR.

JUSTICE DEEPAK GUPTA, JUDGE, SUPREME COURT OF

INDIA ON 'DEMOCRACY AND DISSENT' ORGANISED BY THE
SUPREME COURT BAR ASSOCTATION ON 24,O2.2O2O AT THE

MAIN AUDITORIUM, INDIAN SOCTETY OF INTERNATIONAL
LAW, V.K. KRISHNA MENON BHAWAN, BHAGWANDAS ROAD'

OPPOSITE, SUPREME COURT OF INDIA, NEW DELHI

I. INTRODUCTION

Talking to the Bar about dissent is like taking coal to

Newcastle. The Bar room is the most unholy place where nothing

is sacred, no reputation so unimpeachable that it cannot be

blown to smithereens, no personalitJr so towering that it cannot

be brought crashing down, no character so pure that it cannot be

torn to shreds, no idea so holy, that it cannot be disagreed with'

That is the essence of dissent. If anything, the Bar is a shrine for

dissent.

We all know how any contrarian opinion can be taken into Bar

room and discussions can be fast and furious, heated and at

times aggressive but always ending in a shared cup of coffee or

tea.
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II. Dissent in Democracy

A. Article 19-Dissent

The Preamble to the Constitution of India promises liberty of

thought, expression, belief, faith and worship. Clauses (a) to (c)

of Article 19(1) promise:-

z freedom of speech and expression;

)> Freedom to assemble peaceably and without arms;

D And the freedom to form associations or unions;

These three freedoms are vehicles through which dissent can be

expressed. The right of freedom of opinion and the right of

freedom of conscience by themselves include the extremely

important right to disagree. The right to disagree, the right to

dissent and the right to take another point of view would inhere

inherently in each and every citizen of the country.

When we view all these together, it is more than obvious

that the right to dissent is the biggest right and, in my opinion,

the most important right granted by the Constitution.
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Thoseofuswhoaremarriedandhavechildrenseevarious

expressions of this right day in and day out' More often than not

I am on the losing end. Even so, I love dissent because even in

families there must be discussion and exchange of views' Every

decision should be of the family and not only of the patriarch'

I chose this topic because I am troubled with certain recent

events especially concerning lawyers and Bar Associations where

forgetting the duty cast upon the lawyers under the Advocates

Act, 1961 and the right of every person to have free legal aid'

some Bar Associations in different parts of the country are

passing resolutions that none of their members will appear in

certain causes. This is something which worries me immensely'

The community of lawyers was at the forefront of freedom

movement. It is the lawyers who led the movements for civil

rights. For me it is very saddening that today lawyers have to be

told about the importance of dissent' I may add that I am not

talking about the lawyers who are members of this Bar

Association but through you I want to address various lawyers'

bodies that they cannot close their minds and they cannot refuse

to appear in certain matters and they should not obstruct the

justice delivery system'
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Every society has its own rules and over a period of time

when people only stick to the age-old rules and

conventions, society degenerates. New thinkers are born

when they disagree with well accepted norms of societ5r. If

everybody follows the well-trodden path, no new paths will be

created, no new explorations wilt be done and no new vistas will

be found. If a person does not ask questions and does not raise

doubts questioning age old systems, no new systems would

develop and the horizons of the mind will not expand.

Whether it be Buddha, Mahavira, Jesus Christ, prophet

Mohammad, Guru Nanak Dev, Martin Luther, Kabir, Raja Ram

Mohan Roy, Swami Dayanand Saraswati, Karl Marx or Mahatma

Gandhi, new thoughts and practices would not have been

established, if they had quietly submitted to the views of their

forefathers and had not questioned the existing practices, beliefs

and rituals.

B. Importance of Dissent in a Democracy

Dissent is essential in a democracy. If a country has to

grow in a holistic manner where not only the economic rights but

a-lso the civil rights of the citizen are to be protected, dissent and
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disagreement have to be permitted, and in fact, should be

encouraged. It is only if there is discussion, disagreement and

dialogue that we can arrive at better ways to run the country'

There can be no democracy without dissent' Recently, my

brother Justice D.Y. Chandrachud in his speech put the matter

very succinctly. He said:

"The blanket labelling of dissent as anti-national or anti-

democratic strikes at the heart of our commitment to protect

constitutional values and the promotion of deliberative

democracy".

C. MaJoritarianism

Rule of majority is an integral part of democracy but

majoritarianism is the antithesis of democracy' In a democracy

like ours where we have elections based on the Iirst past the post

principle, the Government in most cases does not represent the

majority of the population' and often not even the voting

electorate. Therefore, when those in power claim that they

represent the will of all the people that is more often than not a

totally baseless claim' They may be the elected Government

5
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voted on the lirst past the post system by a large number of

voters, but it cannot be said that they represent the entire will of

the people. Even assuming they represent more than 50% of the

electorate, can it be said that the remaining 49o/o of the

population has no voice in running the country? Can it be urged

that the remaining 49o/o cannot speak for the next 5 years tilt

next elections are held? Should these 49% be totalty ignored if

they oppose what is said by the Government? In my view, the

answer has to be a big'NO'.

D. Dissent-Rationalism-Respect

The right to dissent is one of the most important rights

guaranteed by our constitution. As 10ng as a person does not

break the law or encourage strife, he has a right to differ from

every other citizen and those in power and propagate what he

believes is his belief.

The superior courts as protectors of the rights of the people

have a duty to ensure that the powers that be do not supress

dissent because that wilt have, to use the words of brother
Justice Nariman "a ch*ling effect" on the freedom of speech. I can

6
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do no better than to quote the following observations from

"ln point of fact, Section 66A is cast so widelv that

v oplnlon on any sub iect would be covered bvvirtualiYan

v serious opinion dissenti with the mores ol theit, as an

d would be cau t within its net. Such is the reach of

and if it is to withstand the test ofthe sectlon

constitutionaliw . the chillin effect on free speech would

be total."

The very essence of democracy is that every citizen has a

right to participate not only in the electoral process but also in

the way in which our country is run' This right becomes

meaningless if that person cannot criticize the actions of the

Government' The citizen, is not only a participant in the

democratic process, he is an integral part of the country and has

a right express his views even if they be totally contrary to the

views of those in power' No doubt' these views must be

expressed in a peaceful manner but citizens have a right to get

together and protest when they feel that actions taken by the

I Shreya Singhal vs' Union of lndia (l'JOI)r;(2015)5SCC l'

Shreva Sinqhal's caser
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Government are not proper. Their cause may not always be

right. At the same time, the Government may also not be right.

Merely because certain groups oppose those in power cannot take

away their right to oppose what is proposed by the Government

or to oppose any actions of the Government as long as the protest

is peaceful. The Government has no right to stifle or quell protest

as long as the protests are peaceful. protest also means

expressing dissent which is part of the legacy teft by the father of

the country in the form of civil Disobedience Movement, folrowing

the path of Ahimsa.

Since a lot has been said on the importance of dissent in

recent days, I do not want to add anything more to what has

been said by brother Chandrachud, J. in his p.D. Desai Memorial

Lecture. Since that left me with some time in hand, I thought I

would talk about the role of dissent in the decision_making

process ofthe Judiciary. This is the second part ofmy address.

In the opening portion, I had referred to the Bar Association

as an unholy place. That was in the context of the manner in
which the Bar Associations are totalry irreverent to many issues
but the one concept which binds all of us in the legal fraterniqr is
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the Rule of Law. In my opinion, the Bar Associations are shrines

to the concePt of Rule of Law.

As a principle of governance, the rule of law' like democracy'

and the separation of powers is an integral part of our body

politic. It is the golden thread which runs through our

Constitution. Anywhere, an5rtime, when ordinary people are

given the chance to choose, the choice is the same: freedom' not

tyranny; democracy, not dictatorship; the rule of law not the rule

of men. The bedrock of our democracy is the rule of law and this

necessitates that we must have an independent fearless

judiciary. There can be rule of law only when we have judges

who can take decisions independent of political influence' totally

uninfluenced by media or any other extraneous considerations'

A free country is one where there is freedom of expression and

governance by the rule of law' When there is no sharing of

power, no rule of law, no accountability' here is abuse'

corruption, subjugation and indignation' When the rule of law

disappears, we are ruled by the idiosyncrasies and whims of a

I
9

few.
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III. Dissent in Judgments

It is a well-settled principle of jurisprudence that law should

be certain, but in this fast-changing world can laws remain

stagnant? In my view the interpretation of the laws has to be

dynamic and change with times and therefore it is not necessary

that all of us agree with each other. That is why dissent plays an

important role in the decision-making process.

A. KNOWING WHEN TO DISSENT

Laws must be stable and certain. A litigant must have a

reasonable expectation of the way which laws move. Frequent

changes in views lead to many problems. Judicial discipline is

extremely important. Merely because I do not agree with another

view does not meal that I must either refer the judgment to
larger bench or find ways and means to somehow get over the

judgment. That in my view causes more problems. However,

when important issues arise merery because the majority of the
brethren are taking different view one shourd not feel stifled or in
a,.y way hesitate to take contrary view even if one is the sole
voice. As Tagore said:
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Translation: Open Thy Mind, Walk Alone

We Are Not Afraid, Walk Alone

Dissent is a powerful tool in the hands of a judge and it must

beusedresponsibly.Dissentingforthesakeofdissentwillmake

the dissent lose its value, and not dissenting when our oath to

this office calls for it, only to 'manufacture' a majority opinion

makes the opinion a dishonest one' Hence, where one does not

agree with the majority view, a judge must be free to voice his

11

dissent.

A dissenting judgment sows the seed, which develoPs a new

thought, which may at a later stage develop into a totally new

approach to the law'

I
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B. Plessy vs. Ferguson2

The issue in this case was whether there should be separate

compartments for white persons and persons of coloured races in

trains. The use of a compartment meant for another race could

entail imposition of fine or punishment.

The majority upheld this policy of segregation.

Justice John Marshall Harlan dissented alone. He wrote:

"...in the eye of the law, there is in this country no superior,

dominaat, ruling class of citizens. There is no caste here. Our

constitution is colorblind, and neither knows nor tolerates

classes among citizens. In respect of civil rights, all citizens are

equal before the law. The humblest is the peer of the most

powerful. . .The arbitrary sepa_ration of citizens on the basis of

race, while they are on a public highway, is a badge of servitude

wholly inconsistent with the civil freedom and the equality before

the law established by the Constitution. It cannot be justified

upon any legal grounds.,,

This view of Justice Marshall was later upheld in Brown vs.

Board of Educationa by a unanimous 9_0 verdict.

: r63 u.s. 537 ( ts96)
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C.Dred Scott vs. John F. A. Sandforda

Facts:Inthiscasethequestiontobedecidedwaswhethera

slave, who had tived in a territory where slavery had been

abolished, on return to the territory where slavery still existed

was a freeman or remained a slave?

MaJority: By 7-2 the U.S. Supreme Court held that "a negro'

whose ancestors were imported into this country and sold as

slaves," whether enslaved or free, could not be an American

citizen and therefore did not have standing to sue in federal

court.

JusticeMcLeanwrotethedissentingopinlonandheld:

"He is averred to have had a negro ancestry' but this does not

show that he is not a citizen of Missouri' within the meaning of

the act of Congress authorizing him to sue in the Circuit Court' It

has never been held necessary, to constitute a citizen within the

act, that he should have the qualifications of an elector' Females

and minors may sue in the Federal courts' and so may any

individual who has a permanent domicil in the State under

I347 u.s.483 (1954)

4 60 u.s. 393( I 856)
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whose laws his rights are protected, and to which he owes

ailegiance

Being born under our constitution and laws, no naturalization is

required, as one of foreign birth, to make him a citizen. The most

general and appropriate definition of the term citizen is ,a

freeman' Being a freeman, and having his domicil in a State

different from that of the defendant, he is a citizen within the act

of Congress, and the courts of the Union are open to him.,,

D. Liversidge vs. Andersons

While talking about dissenting judgments one has to start with

Lord Atkin's opinion in Liversidge vs. Anderson where he said:-

"I protest. even if Idoital onet against a strained

construction putonwords with the effe

t5+

ct of sivrng an

uncontrolled power of imprisonment to the minister."

He was not scared to be alone a time when England was

virtually on the losing side and was facing regular air raids from
Germany. It is in this atmosphere that Lord Atkin had the
courage to say:_

i Ite4tlUKHI_ I
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"In Ensland . amidst the clash of arms the laws are not

silent. They mav be changed , but thev speak the same

lan e in war as in peace. It has always been one of the

pitlars of freedom, one of the principles of liberty for which on

recent authority we are now fighting, that the judges are no

respecters of persons, and stand between the subject and any

attempted encroachments on his liberty by the executive, alert to

see that any coercive action is justified in law'"

This is one of the most powerful and courageous dissents

E. A.K. Gopalan vs. The State of Madras6

As far as India is concerned the 1"t most important dissent was

by Justice Fazal Ali in A.K. Gopalan's case'

The question to be decided in this case is whether the

preventive Detention Act, 1950 (Act IV of 195O), is wholly or in

part invalid and whether the petitioner who had been detained

under that Act was entitled to a writ in the nature of habeas

corpus on the ground that his detention is illegal'

Majority:- If the procedure mentioned in those articles is followed

the arrest and detention contemplated by article 22(ll and (21'

h 
u9501 I SCR 88.
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although they infringe the personal liberty of the individual, will

be legal, because that becomes the established legal procedure in

respect of arrest and detention.

Fazl AIi, J.- Procedure must be reasonable and fair.

"The question is whether the principle that no person can be

condemned without a hearing by an impartial tribunal which is

well-recognized in all modern civilized systems of law and which

Halsbury puts on a par with well-recognized fundamental rights

cannot be regarded as part of the law of this country..... If that is

So, then 'procedure established by law' must include this

principle, whatever else it may or may not include,,

This view was later accepted ln R.c. cooperrs ca.se (Bank

Natio nali s atio n C a s e ). 
z

For many in the audience who joined practice in the gOs or

thereafter, these observations wourd seem armost redundant,

however at the time when they were made, these were path_

breaking.

7 Rustom Cavasjee cooper and ors. vs. Union of India (uor); (rg70) r scc 24g.
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F. Kharak sinsh vs. The State of U.P. and Ors. E

Ouestion:- Whether right to privacy is a fundamental right?

Maiority:- Right to privacy is not a fundamental right'

,,As already pointed out, the right of privacy is not a guaranteed

right under our Constitution and therefore the attempt to

ascertain the movements of an individual which is merely a

manner in which privacy is invaded is not an infringement of a

fundamental right guaranteed by Part III'"

Subba Rao J:- Right to Privacy is a fundamental right'

"It is true our Constitution does not expressly declare a right to

privacy as a fundamental right, but the said right is an essential

ingredient of Personal libertY'"

This view-that right to privacy is a fundamental right has been

affirmed almost 55 years later by a 9 Judges Bench in Justice

K.S. Puttaswamy vs' Union of lndia (UOI)'q'

3 
1re6+; l SCR 332.

n(zol7) loscc l.
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G. Naresh Shridhar Miraikar and Ors. vs. State of

Maharashtra and Ors. 10

Facts: The witness in a case had made a request to the presiding

Judge (Mr. Justice Tarkunde) to withhold his evidence from

newspaper reporters since publication of reports of his earlier

deposition had caused loss to him in his business. Mr. Justice

Tarkunde orally ordered that his deposition should not be

reported in newspapers. writ petitions under Article 32 of the

constitution were Iiled to question the order on the ground that

the fundamental rights under Art. 19(1)(a) of the constitution of

have been violated by the said order.

Hldayatullah J.r- "These provisions show that it cannot be

claimed as a general proposition that no action of a Judge can

ever be questioned on the ground of breach of fundamental

rights. The Judge no doubt functions, most of the time, to decide

controversies between the parties in which controversies the

Judge does not figure but occasion may arise corlaterally where

the matter may be between the Judge and the fundamental rights
ro AIR t967 sc I.
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of any person by reason of the Judge's action' It is true that

Judges, as the upholders of the Constitution and the laws, are

least likely to err but the possibitity of their acting contrary to the

constitution cannot be completely excluded. In the context of

Arts. 14, 15(1)(b) and (19)(a) and (d) it is easy to visualize

breaches by almost any one including a Judge"' I am, therefore,

of opinion that Judges cannot be said to be entirely out of the

reach of fundamental rights."

This is still a dissenting view and time alone will tell

whether this will one day become a majority view'

elefilms Ltd. and Ors. vs. Union of India(UOII andtl.Zee T
Ors.rl

Question: Whether BCCI is 'State'under Article 12?

Maioritv: BCCI cannot be held to be a State for the purpose of

Article 12.

S.B. Sinha. J.: Board of Control for Cricket in India (Board) falls

within "Other Authorities" within the meaning of Article 12 of the

Constitution of India'

il (2005) 4 SCC 649.
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Almost a decade later, in BCCI vs. Cricket Association of Bihar

& ors.12 a Division Bench of the supreme court held that even

though BCCI is not'State'within the meaning of Article 12 of the

Constitution, since it is discharging important public functions it

is amenable to writ jurisdiction under Article 226.

I. T\yo Recent Dissents-

Justice Chandrachud in the Aadhar entl3- Aadhar Act

Unconstitutional

"our constitution does not provide absolute power to any

institution. It sets the limits for each institution. our

constitutional scheme envisages a system of checks and

balances

This dissent was relied upon by the Jamaican sc when they

struck down the National Identification system which was to
provide a "comprehensive and secure structure to enabre the

capture and storage of personal identity information for citizens

and persons ordinarily resident in Jamaica.,,

t2 zot5 (3) scc 25 t.
lr Justice K's.'pu*aswamy (Retd.) & Anr. vs. Uor & ors; wp(c) 4g4/20r2.
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Jus Indu tra in Sabarimalala- The limited restriction

on the entry of women during the notified age-group does not fall

within the purview of Article L7 of the Constitution."

J Additional District Masistrate. Jabalpur vs. Shivakant
Shu l5

The most shining example of a dissent is that courageous

judgment of Justice H.R. Khanna when during the emergency

he held in ADM Jabalpur vs. shivkant shukla that the

fundamental rights of a citizen cannot be taken away' He knew

that he was putting his future as Chief Justice of India at stake'

Knowing the past history when 3 senior Judges have been

overlooked to appoint Justice A.N. Ray as Chief Justice of the

Supreme Court of India, he knew that in all probability he would

meet the same fate. That did not deter him in doing his duty and

delivering a judgment which even today has been acknowledged

tobethecorrectpositionoflaw.NineHighCourtshadthe

couragetoholdthatFundamentalRightsarenotabrogated.

la lndian Young Lawyers Association

SCALE 75

l6t

r5 
1tez612 SCC 521

and Ors. vs. The State of Kerala and Ors'; 201 8 ( l3)
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From his important dissent, I would like to quote the following

paragraphs:

"Law of preventive detention, of detention without trial is an

anathema to all those who love personal liberty. Such a law

makes deep inroads into basic human freedoms which we all

cherish and which occupy prime position among the higher

values of life. It is, therefore, not surprising that those who have

an abiding faith in the rule of law and sanctity of personal liberty

do not easily reconcile themselves with a law under which

persons can be detained for long periods without trial. The proper

forum for bringing to book those alleged to be guilty of the

infraction of law and commission of crime, according to them, is

the court of law where the correctness of the allegations can be

gone into in the light of the evidence adduced at the trial. The

vesting of power of detention without trial in the Executive, they

assert, has the effect of making the same authority both the

prosecutor as well as the judge and is bound to result in
arbitrariness.'

"Before I part with the case,

ness that the view expressed by me is at variance with that of the

I mav observe that the conscious
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merelv formal and which is recorded at the expense of strong

conflicting views is not desirab Ie in a court of last resort. As

observed by Chief Justice Hughes (Prophets with Honor by Alan

Barth, lg74 Ed. pp. 3-6.) judges are not there simply to decide

cases, but to decide them as they think they should be decided,

and while if may be regrettable that they cannot always agree' it

is better that their independence should be maintained and

recognized than that unanimity should be secured through its

sacrifice, A dissent in a court of last resort to use his words' is an

appeal to the brooding spirit of the law, to the intelligence of a

future day, when a later decision may possibly correct the error

into which the dissenting judge believes the court to have been

betraYed'"

maioritv of mv learned brethren has not stood in the way of mv

expressing the same. I am aware of the desirabiliw of unanimitv'

if possible. unanimity obtained without sacrifice of conviction

commends the decision to public confidence. Unanimitv which is
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TV. CONCLUSION

The right to dissent includes the right to criticize. We all must be

open to criticism. The judiciary is not above criticism. If Judges

of the superior courts were to take note of all the contemptuous

communications received by them, there would be no work other

than the contempt proceedings. In fact, I welcome criticism of

the judiciary because only if there is criticism, will there be

improvement. Not only should there be criticism but there must

be introspection. When we introspect, we will find that many

decisions taken by us need to be corrected. Criticism of the

executive, the judiciary, the bureaucracy or the Armed Forces

cannot be termed 'anti-nationa|. In case we attempt to stifle

criticism of the institutions whether it be the legislature, the

executive or the judiciary or other bodies of the State, we shall

become a police State instead of a democracy and this the

founding fathers never expected this country to be.

To question, to challenge, to verify, to ask for accountability from

the government is the right of every citizen under the

constitution' These rights should never be taken away otherwise
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we will become an unquestioning moribund society, which will

not be able to develop any further.

I end with a poem from my favourite poet Guru

Rabindranath ragore. This poem adorns my office and is close to

my heart.

Where the mind is without fear and the head is
held high;
Where knowledge is free;
Where the world has not been broken up into
fragments by narrow domestic walls;
Where words come out from the depth of truth;
Where tireless striving stretches its arms towards
perfection;
Where the clear stream of reason has not lost its
way into the dreary desert sand of dead habit;
Where the mind is led forward by thee into ever-
widening thought and action
Into that heaven of freedom, my Father, let my
country awake.
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rhe wire lS{
Loya Case the Tipping Point, Four SC Judges Say Democracy ls in

Danger

l2th January, 2018

The Wire Staff

"Democracy won't suryive without a free judiciary."

New Delhi: In an unprecedented move, four justices of the supreme court - the

senior-most justices after the chief Justice of India - decided to hold a press

conference to talk about the issues plaguing the apex court, triggered by issues

surrounding a case on the death ofspecial CBI Judge B.H. Loya and the roster of
justices at the SuPreme Court.

This is the first time in the history of the Supreme court that something of this

kind has happened. The press conference was held at the residence ofJustice J'

Chelameswai, and also addressed by Justices Ranjan Gogoi' Madan B' Lokur

and Kurian Joseph. The press conference was held while the Supreme court was

in session and the day after two important appointments to the apex court were

made.

On being asked repeatedly, the Justice Gogoi told joumalists that-the press

conferencewaspromptedbyissuessurroundingthedeathofspecialCBlJudge
B.H. Loya.

Justice chelameswar addressed the proceeding, calling it an "extraordinary"

."""t i, the history of India and its judicial institutions. "sometimes, the

administration of thi Supreme Court is nLt in order. There are many things less

thandesirablethathavehappenedinthelastfewmonths...Assenior.most
justices of the court, we have'a responsibility to the nation and institution' we

i.i.a ro persuade the CII that someihings are not in order and he needs to take

remediai measures. Unfortunately, o" 
"ifottt 

failed' We all believe that the SC

must maintain its equanimity. Democracy will not survive without a free

judiciary."

..This moming we went to the cJI with a specific request but unfortunate.ly we

were denied,,; chelameswar continued. .,So we were left with no choice but to

take it to the nation. we don't want it to be said that we don't care about the

(



institution or the nation. About four months ago, all of us gave a signed letter to
the cJI. we wanted a particular thing to be done in a particular manner. It was
done, but it raised even more questions on the integrity of the institution. Inspite
of four senior-most colleagues of the CJI going to him, there was no change.,,

"We are discharging our duty to the nation by telling you what's what,', Justice
Gogoi added.

Thejustices also said that they were not engaging in politics.

The justices did not give any specifics on what they are seeking on what issues
they raised. However, they said they would make the letter they submitted to the
cJI available to the press at the event and said everything they wanted to say had
been presented in that. "There have been instances where case having far-
reaching consequences for the Nation and the institution had been assignid by
the chief Justice of this court selectively to the benches ..of their p..i...n.."
without any rationale for this assignment. This must be guarded against at all
costs (emphasis in original)."

"ln that decision fon Karnan] (referred to inR.p. Luthra), two of us observed
that there is a need to revisit the process ofappointment ofjudges and to set up a
mechanism for corrective measures other than impeachment. No observation was
made by any of the seven learned judges with regard to the Memorandum of
Procedure. Any issue with regard to the Memorandum of procedure should be
discussed in the chief Justices' conference and by the Full court. Such a matter
ofgrave importance, ifat all required to be taken on thejudicial side, should be
dealt with by none other than a constitution Bench," the litter continues.

writing in the Indian Express on Friday, senior advocate and former president of
the Supreme court Bar Association Dushyant Dave raised ,uny of the same
issues_. His article also gave a list of cases where he thought the bench formed by
the CJI was questionable. Dave wrote:

Even though empowered with the order of November r0,2017, does the
chief Justice of India possess absolute and arbitrary powers to .iconstitute
the Benches of the court and allocate cases to the Benches so
constituted"? of course not. He is as much bound by the Rule of Law as
anybody else. If there is one principle firmly rooted in our
constitutionalism, it is: ..Be you ever so high, law is above you.,'

l6z
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yet, a little insight into the functioning of the Supreme court today will
reveal that the chief Justice has been exercising his powers in an opaque

manner. Several instances reflect that the constitution Benches are

constituted by including certain judges and excluding certain others. It is

not my endeavour to criticise or attack any individual judge. But the fact

remains that senior judges and even judges known for their proficiency in

certain branches of law are excluded from such benches.

The four justices' entire letter is reproduced below:

Dear Chief Justice,

It is with great anguish and concern that we have thought it proper to address this

letter to y-ou ro ur=to highlight certain judicial orders passed by this Court which

has adversely affected the overall functioning of the justice delivery system and

the indepenience of the High Courts besides impacting the administrative

functioning of the Office of the Hon'ble Chief Justice of India'

From the date of establishment of the three chartered High Courts of Calcutta,

Bombay, and Madras, certain traditions and conventions in the judicial

administration have been well established. The traditions were embraced by this

court which came into existence almost a century after the above mentioned

chartered High courts. These traditions have their roots in the anglo saxon

j urisprudence and Practice.

I

one of the well settled principles is that the chief Justice is the master of the

roster with a privilege to determine the roster, necessity in multi-numbered

courts for an oiderly iransaction of business and appropriate alrangements. with

i.rp.o to matters *ith *hi.tr member/bench of this Court (as the case may be) is

,.qiri..O to deal with which case or class of cases is to be made. The convention

oiiecognisirg the privilege of the Chief Justice to form the roster and assign

cases tJ different numberi/benches of the Court is a convention devised for a

disciplined and efficient transaction of business of the court but not a

..cognition of any superior authority, legal or factual of the chief Justice over

his ciolleagues. It is too well settled in the jurisprudence of the country that the

Chief Jusiice is only the first amongst the equals - nothing more or nothing less'

In the matter of thl determination of the roster there are well-settled and time

honoured conventions guiding the Chief Justice, be it the conventions dealing

with the strength of the bench *hich is required to deal with a particular case or

the composition thereof.



A necessary corollary to the above mentioned principle is the members of any
multi-numbered j udicial body, including this court, would not arrogate to
themselves the authority to deal with and pronounce upon matters which ought
to be heard by appropriate benches, both composition wise with due regard to the
roster fixed.

Any departures from the above two rules would not only lead to unpleasant and
undesirable consequences of creating doubt in the body politic about the
integrity of the institution. Not to talk about the chaos that would result from
such departure.

we are sorry to say that off late the twin rules mentioned above have not been
strictly adhered to. There have been instances where case having far-reaching
consequences for the Nation and the institution had been assigned by the chief
Justices ofthis court selectively to the benches "oftheir preference" without any
rationale basis for such assignment. This must be guarded against at all costs.

we are not mentioning details only to avoid embarrassing the institution but note
that such departures have already damaged the image of this institution to some
extent.

In the above context, we deem it proper to address you presently with regard to
the order dated 27 october, 2017 in R.p Luthra vs Union of India to thJeffect
that there should be no further delay in finalising the Memorandum of procedure
in the larger public interest. when the Memorandum of procedure was the
subject matter of a decision of constitution Bench this court in Supreme court
Advocates-on-Record Association and Anr. Vs. Union of India t(20i6) 5 scc ll
it is difficult to understand as to how any other Bench could have dealt with the
matter.

The above part, subsequent to the decision of constitution Bench, detailed
discussions were held by the collegium of five judges (including yourself) and
the Memorandum of Procedure was finalised and sent by the then Hon'bie the
Chief Justice of India to the Government of India in March 2017. The
Government of India has not responded to the communication and in view of this
silence, it must be taken that the Memorandum of procedure as finalised by the
collegium has been accepted by the Government of India on the basis of the
order of this.court in Supreme court Advocates-on-Record Association (Supra).
There was, therefore, no occasion for the Bench to make any observation with

t6?
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regard to the finalisation of the Memorandum of Procedure or that that issue

cannot linger on for an indefinite period.

on 4 July, 2017, aBench of seven Judges of this court decided In Re. Hon'ble

Shri Justice c.S. Karnan [(2017) I scc l]. In that decision (referred to

in R.P.Luthra), two of us observed that there is a need to revisit the process of
appointment ofjudges and to set up a mechanism for corrective measures other

than impeachment. No observation was made by any of the seven leamed judges

with regard to the memorandum of procedure.

Any issue with regard to the Memorandum of Procedure should be discussed in

the Chief Justices Conference and by the full court. Such a matter of grave

importance if at all required to be taken on the judiciat side should be dealt with

by none other than a Constitution bench.

The above development must be viewed with serious concern. The Hon'ble

chiefJustice oflndia is duty bound to rectify the situation and take appropriate

remedial measures after a full discussion with the other members of the

Collegium and at a later stage, if required, with other Hon'ble Judges of this

couft.

CHELAMESWAR
RANJAN GOGOI
MADAN B. LOKUR
KURIAN JOSEPH

Source:

nc-press-conference-tri ered-iud e-
hnps://thewire.in/lawis c-iustices- hold-histo

fnuu copl

Once the order arising from the issue dated 27 October' 2017 in R'P'

Lutlra vs. Union oflndia mentioned above, is adequately addressed by you and

if it becomes so unnecessary we will apprise you specifically of theother judicial

o.d.rs pusr.d by this Court which would require to be similarly dealt with'

With kind regards,

loya-case
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Times of India

We felt then-CJI was being remote-controlled: Justice

Kurian Joseph

3'd December,20l8

Dhananjay Mahapatra

NEW DELHI: In a stunning claim, retired Supreme Court Judge, Kurian Joseph said he and

three other most senior SC judges held their much-discussed press conference on January l2 as

they felt that then CJI Dipa[ Misra was being controlled from outside and was allocating cases to

judges with political bias.

In an exclusive interview to TOI, Justice Joseph narrated in detail the turbulent times in the apex

court, leading to the unprecedented press conference by him with three most senior judges -

Justices Jasti Chelameswar, Ranjan Gogoi and Madan B Lokur'

Asked what went wrong within four months of Justice Misra taking over as CJI, Justice Joseph

said, "There were ,.uar:ul instances of external influences on the working of the Supreme Court

relaiing to allocation of cases to benches headed by select judges and appointment ofjudges to

the Supreme Court and high courts.

',Someone from outside was controlling the CJI, that is what we felt. So we met him, asked him,

wrote to him to maintain independence and majesty of the Supreme Court. When all attempts

failed, we decided to hold a press conference'"

Asked to elaborate on the "external-influence", Justice Joseph said, "starkly perceptible signs of

influence with regard to allocation of cases to different benches selectively, to select judges who

were perceived to be politically biased"

At the headline hogging press conference, the rebeljudges questioned the functioning of the CJI

Misra, Including allocation of hearing of a petition seeking probe into the alleged suspicious

death of judicial officer B H Loya to a bench headed by Justice Arun Mishra, who later recused

from the case after a showdown with Justice Chelameswar at the routine morning meeting ofl SC

judges on January l3

Asked whether it was a unanimous decision to go for the press conference, he said, "Justice

Chelameswar was the initiator of the idea of press conference. But we three agreed with him'"

The presser and allegations of the then CJI getting cosy with the establishment were cited as

grounds in the motion moved by Congress-led opposition parties in the Rajya Sabha seeking

Justice Misra's removal. The notice for the motion was rejected by Rajya Sabha Chairman M

Venkaiah Naidu for lack of any convincing grounds.
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Born in a family with modest means, Justice Joseph persevered to rise in his profession, reaching
the number three spot in the SC. His father was a clerk in the Kerala high court, where he started
his practice in 1979 at the age of 26.He was appointed additional advocate general of Kerala in
1994 and was designated a senior advocate in 1996.

"lt was a proud moment for me when Itook oath as a judge of the Kerala HC in 2000, the HC
where my father had worked as a clerk. His meagre income was insufficient to run a large
household comprising seven children: I used to go to school barefoot and got my first slippers
when I was in Class 7 But we never even thought of complaining as hardship was a part of life,"
he said.

A deeply spiritual person, Justice Joseph believes that dispensing justice is a constitutional duty
where compassion holds the balance in his tenure of five years and eight months, he disposed of
8.612 cases and wrote over 1000 detailed judgments.

His prayer before deciding cases would humble the most knowledgeable, "l always had the same
prayer on my lips when I heard a case: 'God, let justice not be denied to a deserving person only
because of my lack of knowledge or inadequate preparation on my part. And give me wisdom to
discem justice in the case! Justice Joseph said he read each and every case file and his law clerks
were utilised only for research purposes.

Source:

ind led-
kurian-j oseph/articleshow/669 1 2 798.cms
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THE LAW COMMISSION

The Law Commission was set up by the Law commissions Act 1965 for the purpose of

promoting the reform of the law.

The Law Commissioners are:

The Right Honourable Lord Justice Lloyd Jones' Chairman

Professor Elizabeth Cooke

Mr David Hertzell

Professor David Ormerod

Miss Frances Patterson QC

The Chief Executive of the Law Commission is Mrs Elaine Lorimer'

The Law Commission is located at Steel House, 1.1 Tothil| Street, London SWl H gLJ.

The terms of this report were agreed on 12 December 2012

this report, including Appendices A and B, is available on the Law Commission's

awco usti .uk/a ntem t. ht The Appendices are
The text of
website at
not included in the printed copy.
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THE LAW COMMISSION

CONTEMPT OF COURT: SCANDALISING THE
COURT

To the Right Honourable Chris Grayling MP, Lord Chancellor and Secretary of
State for Justice

INTRODUCTION

Scandalising the court, also known as scandalising the judiciary or scandalising
judges, is a form of contempt of court, consisting of the publication of statements

attacking the judiciary and likely to impair the administration of justice.

On 10 August 2012we published Consultation Paper No 207, Contempt of Court:

Scandalising the Court.l ln that paper we asked whether the offence of

scandalising the court should be retained, abolished, replaced or modified. The

consultation period was originally set to end on 5 October 2012, but was

extended to 19 October 2012 at the request of some judicial consultees. ln this

report we consider the responses and state our recommendations.

3. Originally, our consideration of scandalising the court formed part of our wider

project on contempt of court.2 An amendment to the Crime and Courts Bill was

proposed by Lord Lester and others,3 designed to abolish the offence: this was

withdrawn upon the Government giving an undertaking to consider the issue in

time to be dealt with within the Bill. We accordingly brought our consideration

forward in order to produce recommendations in time to be considered within this

legislative process.

4. Following our consultation, a similar amendment was proposed again,a ln an

online summary of our conclusionss we expressed support for this amendment:

this report sets out the arguments and our conclusions in more detail.

4

ln this paper, "CP".

Contempt of Court (2012) Law Commission Consultation Paper No 209.

http://www.publications.parliament.uk/palbills/lbill/2012 -2013l0004lamendlm1004-v.htm
(last visited 6 Dec 2012). For details of this amendment and the debates thereon, see

Hansard (HL), 2 Ju\2012, vol 738, col 555 and following:
http://www.publications.parliament.uUpa lld201213lldhansrdllextl120702-
0002.htm#12070239000130 (last visited 6 Dec 2012).

http://www.publications.parliament.uk/pa lbillsllbilll20l2-2013l0049lamend/su049-ic.htm
(last visited 6 Dec 2012).

On Law Commission website at:
htto://lawcommission. i

5

nclusions.pdf
stice.oov.uk/docs/c0207 Scandalisinq the Court summarv of co

1
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THE CONSULTATION

ln our consultation paper we asked three questions and made one provisional

proposal, as follows.6

1. Consultees are asked whether they agree that the offence of

scandalising the court should not be retained in its current form.7

2. We provisionally propose that the offence of scandalising the

court should be abolished without replacement. Consultees are asked

whether they agree.s

3. lf consultees do not agree with our provisional proposal that the

offence be abolished, they are asked whether they consider that the

offence of scandalising the court should be retained or replaced in a

modified form, and if so:

(1) whether this should be done by retaining the offence as a form

of contempt, but modifying it to include defences of truth,

public interest or responsible journalism;

(2) whether a new offence should be created separate from

contempt, and if so how it should be defined;

(3) in either case, what the mode of prosecution and trial for the

offence should be.e

We received 4G responses, from sources including serving and retired members

of the judiciary, professional and representative bodies, legal academics and

membeis of the public. Of these, 32 agreed with the proposal that the offence of

scandalising the court should be abolished without replacement. Nine expressed

the view that an offence of this kind was needed, though most of these favoured

a statutory offence, either as a form of contempt of court or aS a Separate

offence. The rest expressed no decided view. A more detailed account of the

responses is given in Appendix A to this report.10

We would like to thank all those who responded to our consultation paper, or who

assisted us in the course of our consideration of scandalising the court'

BRIEF DESCRIPTION OF THE OFFENCE

scandalising the court is a form of contempt of court. lt generally takes the form

of a publication, though it can include statements publicised by other means,

6 CP p 33, Questions for Consultees.

' CP para 61.

' CP para 84.

e CP para 90.

1o Appendix A may be viewed at http://lawcommission.iustice.qov.uk/areas/contemDt.htm. lt

is not included in the printed copy of this report'

6

7

8

2
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such as holding banners outside a courtll and letters to the judge12 Where one

person makes a statement, whether orally or in writing, and another publishes it,

both can be guilty of scandalising.l3 The statements must be derogatory of the

judiciary: that is, either of individual judges or courts or of the judiciary in general

or a section of it.

Unlike other forms of contempt by publication, scandalising contempt does not

need to have the effect of prejudicing particular proceedings. For thls reason, the

conditions for this form of contempt are more restrictive than those for prejudicial

statements about pending proceedings: there is more latitude for commenl aboul

cases that are concluded.la The test of liability is whether the statements are

likely to undermine the administration of justice or public confldence therein,15

This likelihood must be determined having regard to the circumstances,'6 though

there is some authority for saying that allegations that a judge is partial or corrupt

automatically amount to scandalising.lT

As concerns the mental element, it is clear that the defendant must intend to

publish something; what is less clear is whether there must be knowledge of the

scandalous nature of what is published. ln one case a person who innocently lent

another a paper containing scandalising statements was held not to be in

contempt.ls lt is not clear whether a professional publisher would be in contempt

for publishing material which, unknown to him or her, contained scandalous

statements.ls lt would seem that there is no requirement of an intention to

undermine the administration of justice.20

It would seem lhat the offence only covers abuse of a fairly extreme and

irresponsible kind.21 Criticism in good faith, as part of a discussion of a question

" CP para 17i Vidal, The Times,14 oc\1922.

" Freeman, The Times,lE Nov 1925.

'3 A-G v o'Ryan and Boyd (1) [1946] 1 lR 70.

1a Dunn v Bevan 1192211 Ch 276i Desmond v Glackin [1993] 3 lR 1. The offence of

scandalising cin also be committed while proceedings are pending' with the same conduct
constituting both forms of contempl: Re Kennedy and Mccann 119761lR 382-

'5 cP para 18; Gray [1900] 2o836,40.
16 cP para 24(1).
17 CP paras 24(2\ and 25; Lord Atkin in Ambard v A-G of Tinidad and fobago [1936] AC

322, 335: "provided that members of the public abstain from imputing improper motives to

those taking part in the administration ofjustice". Contrast Solicitor Generalv Radio Avon

tfd [1978] 1 N2LR225,231.

'o McLeod v St Aubyn [1899] Ac 549.

's D Eady and A T H Smith (eds), Arldge, Eady and Smith on Contenpt (4th ed 2011l
("Arlidge, Eady and Smith") para 5-252.

20 CP para 37; Borrie and Lowe: The Law of Contemp, (4th ed 2010) f Borrie and Lowe")
para 11.25i C J Miller, Contempt of Coud {3rd ed 2000) ('Millel') paft 12.28.

" CP paras 19 and 20; R v Metrcpolitan Police commissioner ex paie Blackburn (No 2)

[1968) 2 OB 150, '155 and 156.

3
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13

14

15

ARGUMENTS IN THE CONSULTATION PAPER

As mentioned before, the options in the consultation paper Were to retain the

offence, to abolish it or to replace it. ln the paper we explored the arguments

relating to each option.

Theprincipalargumentdiscussedinthepaperforretainingtheoffencewasthatit
aimsto Safeguard the authority of the judiciary, and that this aim is reco-gnised aS

legitimate under the European Convention on Human Rights ("ECHR") 32 Further'

if ihe object of the law of contempt as a whole is to discourage interference with

the administration of justice, scandalising conduct falls within that obiect iust as

squarely as all other forms of contempt.33 some extreme cases, reported from

22 CP paras 4o and 41: Dalas v Ledger, Re Ledger (1888) 4 TLR 432:.Ahnee v DPP 1199912

eC igq; HaAs v Harris l2OO1l2 Family Law Reports 895, cited R Clayton and H

Tomlinson, The Law of iluman Rights (2nd ed 2008) ("Clayton and Tomlinson") para

15.100.

23 CP para 42: see also Miller para 12.37.

2a CP para 38; Arlidge, Eady and Smith para 5'257; Borrie and Lowe paras 11'22 and 11 '23i

Miller paras '12.32 and 12.33.

?5 Borrie and Lowe para 11.23.

26 McLeod v St Aubyn [1899] Ac 549; Grav [1900] 2 QB 36.

"' Wilkinson, The Times 16 Jul 1930.

28 CP gara 5; Colsey, IhelimesgMayl93l.
2s Secretary ol State for Defence v Guardian Newspapers Lld [1985] Ac 339' 347'

3a Ambard v A-G for Tinidad and Tobago [1936] AC 322i Perera v R119511Ac 482', Mahanj

, A.G of trinid"d ,nd Tobago (No 1fi147711 All ER 411 ; Badry v DPP of Maunlius [1983]

2 AQ 297 , Ahnee v DPP l199sl 2 Ac 294 .

3' CP para 6. See also Re A-G's A pplication l2ooglFJHc 9, [2009].4.LRc 711 (Fiji); R v

in[i,ix paae a'a (1960) 3 wii 13; Re inaioiv Government ot the united states of

Amenca, (2OO8l75 WIR 1 (West lndies).

3'? art to1e1 ecuR.
33 CP para 58.
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of public interest, does not fall within the offence:22 it is not clear whether this is a

formal defence or simply an observation about the scope of the offence.23 lt is not

clear whether the truth of the statements made, taken on its own, is a defence:2a

one suggestion is that, whatever the position may have been at common law' a

court wouto now be bound to interpret the offence as including such a defence in

order to comply with the Human Rights Act 1998.'?5

lnEnglandandWales'theoffencehadalmostfallenintodisusebytheendofthe
nineteenth century, when it was revived in two cases.26 Two further prosecutions

occurred in 1g3027 and 1931,28 the latter being the last successful prosecution for

this offence. Lord Diplock described it as "virtually obsolescent" in 1985'2s

Since 1900, most of the reported cases have been Commonwealth appeals to

the privy Council.30 The offence is Still sometimes prosecuted in Australia and

some other Commonwealth countries.3l



l8l
other jurisdictions,3a are clearly such as to deserve public sanction, and might not

always be capable of being prosecuted as mainstream criminal offences, such as

public order offences.35

16. The principal arguments discussed in the paper for abolishing the offence without

replacement included the following: that it is not enforced at present and appears

to be obsolescent, that prosecutions can have the effect of increasing the harm

caused by the act complained of,36 and that it is counter-produclive in that it

conveys lhe impression that the judges are protecting their own.37 The offence

has also been criticised on the ground of freedom of expression,3s and it has

been argued that judges do not need a special protection not given to any other
public officials.3e The old argument that judges need protection because they

cannot answer back has less force than it did.ao

17. Finally, we discussed various possibilities for a replacement offence' ranging

from that recommended by the Law Commission in 19794'to some proposals of

law reform bodies in Australia.a2 We left these possibilities open to consultation

but on balance took the view that the offence was redundant and that its abolition

would leave no gap in the law.a3

ARGUMENTS FOR AND AGAINST ABOLISHING THE OFFENCE

18. The arguments advanced in the consultation paper, together with those in the

responses, may be grouped under the following heads, which we shall treal in

order.

(1)

(2)

(r)

(4)

Whether the offence is an undue restriction on freedom of expression.

Whether the offence may be impugned as incompatible with the ECHR,

or otherwise criticised on human rights grounds.

Whether the boundaries of the offence are unacceptably uncertain.

Whether the offence should be regarded as obsolescent and, therefore,

unnecessary.

* See,eg, Wong Yeung Ngv secretary of Justice11999l HKCA 382; discussed byT
Hamlett, "Scandalising the Scumbags: The Secretary for Justice vs the Oriental Press

Group" (2001) 11 Asia Pacilic Media Educator 20.
35 CP paras 70 to 73. We discuss whether this is the case at para 80 and following below.

36 See para 65 below.

37 cP paras 64 and 65: see para 63 below.

38 See para 19 below.

3e cP paras 66 and 67.

'0 cP paras 77 to 83. For further discussion ol the former position under the Kilmuir Rules,

see Lord Taylor, "Justice in the Media Age" ('1996],62 Arbitration 258.

a1 Criminal Law: Offences Relating to lnterference with the Course of Justice (1979) Law

Com No 96; see para 75 below.
o2 CP para 89.
o3 CP para 84.

5



lB2,
(5)

(o)

Whether the offence, even if not prosecuted' has symbolic value'

Whether the offence is in danger of being perceived as self-serving on

the part of the judiciary.

Whether prosecution for the offence has undesirable effects'

Whether changing attitudes to judicial and other authority affect the need

or justification for the offence.

19.

20.

21

22

(7)

(8)

Freedom of expression

The most important arguments of principle advanced against the offence are

based on freedom of expression.aa ln a sense, this issue underlies all the other

arguments: freedom of expression should not be infringed unless there is a

strong reason for doing so, and the purpose of the other arguments is to explore

whether such a reason exists.

Freedom of expression is a basic right under the ECHR a5 Among the reasons

advanced in its support are the following.'6

(1 ) lt promotes the self'fulfilment and development of those who express

ideas and those who receive them.

(2) Truth is likely to emerge from the free expression of conflicting views in

the market place of ideas.aT

(3) lt ensures that opinion and information about those who govern us or

wish to govern us is available to the citizenship, and exposes errors or

shortcomings in the process of government, including the administration

of .iustice.

Freedom of expression must include the right to criticise the courts, but cannot be

unqualified. Arguments for this right may be considered under two heads: c|aims

to freedom for criticisms that are possibly justified (mainly argued for on grounds

(2) and (3)) and claims to freedom for all criticism, however wrongheaded (more

likely to be argued for on ground ( 1 )).

SirSydneyKentridgeQCpointedoutinhisresponsethatmostoftheargument
in the consultation paper seemed to concern freedom of criticism'

aa Responses of Society of Editors; Newspaper Society; Guardian Newspapers: see

Appendix A Paras A.26 to A.28.

n5 Art 10 ECHR.
na R v Secretary of State for the Home Depadment ex paie Simms [2000] 2 AC 115' 126'

;ilil4i;di.;tKentridge Qc in his response: see Appendix A para A 43' See also

Clayton and Tomlinson Para 15,01.

a? The argument in John stuart Mill's on Libedy (1859 ed) ch 2'

6
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My principal criticism of the Commission's use of these authorities is

that it seems to draw little distinction between criticism, including
"outspoken" (per Lord Atkin) and "vigorous" (per Salmon LJ in

Btackburn (No 2J) criticism on the one hand, and scurrilous abuse

and the imputation of impropriety or dishonesty on the other.

ln other contexts, in particular the law of defamation, judges are

accustomed to draw distinctions between vulgar abuse, comment
(whether fair or not) and defamatory allegations of fact.

23. ln short, Sir Sydney Kentridge QC advocates that the line should be drawn

between criticism (to be exempt from liability) on one side, and vulgar abuse and

defamatory allegations (both to be forms of scandalising) on the other. We agree

that the law of defamation is familiar with these distinctions, but would point out

that the line is drawn in a different place: vulgar abuse is specifically excluded

from the scope of defamation.as ln other words, in defamation both criticism and

vulgar abuse fall on the exempt side of the line; lyrng or unsubstantiated

allegations of fact fall on the other, so as to constitute defamation.

24. lf the offence of scandalising the court is to be retained or replaced' there would

be a case for a similar distinction. However, views may vary as to where lhe line

should be drawn and standards may change: as observed by Mr Justice Munby

(now Lord Justice Munby) in Hanis v Harris,as much of what would formerly have

been considered to be scurrilous abuse has today to be recognised as amounting

to no more than acceptable if trenchant criticism, We discuss belowso the

possibility of an offence confined to untrue allegations of judicial corruption or

misconduct.

Possibly justified criticism

25. ln Almon,51 the court explained the original justification for the offence of

scandalising as follows.

But the principle upon which attachments issue for libels upon courts

is of a more enlarged and important nature - it is to keep a blaze of

glory around them, and to deter people from attempting to render

them contemptible in the eyes of the public.

Earlier in the same judgment the justification is given at greater length

48 P Milmo and others (eds), Ganey on Libel and Slander (11th ed, 2010) ("Gatley")

para 3.35.

" [200112 Family Law Reports 895 at [372], cited CP para 19.

so See para 75 and following below.

u' 
1176s1witm 243,270; 97ER94, 105.

7
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26

27

Unjustified criticism

IN PRINCIPLE

28. Sir Sydney Kentridge QC, after listing the three justifications for freedom of

speech mentioned above in paragraph 20, observes:

The question then is which of those purposes is served by abuse,

scurrility or false allegations of conscious prejudice, corruption or

other judicial misconduct. The obvious answer is none of them'

29. we are not certain that the three purposes given for freedom of expression

should be regarded as exhaustive: there may be others, such as the avoidance of

an atmosphere of fear and resentment.

5'? Atmon 11765)Wilm 243, 256; 97 ER 94' 1OO (our emphasis), cited CP para 10'

I

The arraignment of the justice of the judges, is arraigning the King's

justice; it is an impeachment of his wisdom and goodness in the

choice of his judges, and excites in the minds of the people a general

dissatisfaction with all Judicial determinations, and indisposes their

minds to obey them; and whenever men's allegiance to the laws is so

fundamentally shaken, it is the most fatal and most dangerous

obstruction of justice, and, in my opinion, calls out for a more rapid

and immediate redress than any other obstruction whatsoever; not for

the sake of the judges, as private individuals, but because they are

the channels by which the King's justice is conveyed to the people'

To be imparlial, and to be universatly thought so, are both absolutely

necessary for the giving justice that free, open, and uninterrupted

current, which it has, for many ages, found all over this kingdom, and

which so eminently distinguishes and exalts it above all nations upon

the earth.s2

This language suggests that "to be impartial" and "to be universally thought so"

aretlvoindependentrequirements,implyingthatthepurposeoftheoffenceisnot
confined to preventing the public from getting the wrong idea about the judges'

and that where there are shortcomings, it is equally important to prevent the

public from getting the right idea.

This may be thought a somewhat cynical interpretation of the reasoning in Almon,

given the emphasis in that case on the importance of judges being impartial in

fact. The judgment could be interpreted as relying on the more benign proposition

that most judges are in fact impartial' so that to draw attention to the few

exceptions risks undermining confldence in the innocent majority

Even in this moderated form, this argument is unlikely to have much appeal

today. Preventing criticism contributes to a public perception that judges are

engaged in a cover-up and that there must be something to hide. Conversely,

open criticism and investigation in those few cases where something may have

gone wrong will confirm public confidence that wrongs can be remedied and that

in the generality of cases the system operates correctly.
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Another point is that these three purposes are served by the existence of

freedom of expression in general. lt should not be a question of considering each

particular type of communication for which freedom is claimed, and asking

whether that communication has these desirable effects. A great deal of material,

falling within the ambit of the right to free expression, may be valueless or even

deleterious. lts existence is simply the price to be paid for the existence of the

freedom.

30

31. The adverse effects of measures for the suppression of complaints, even if

limited to those that are wholly uniustifled or abusive, appear to us to be as

follows.

(1) The measures may have a chilling effect, whic-h also deters people from

making complaints which are possibly justified.53

(21 The suppression of unjustifled criticism tends to fuel a suspicion that

perhaps the criticism is not unjustified after all and that those in authority

must have something to hide.

(3) A society in which the expression of opinion is inhibited by fear is

unpleasant to live in and will experience an accumulation of resentment,

leading to instability in the long term.sa

32. lt is not clear whether the law of scandalising the court as it now stands has any

of these effects.5t lf it does not, that may be because it is not enforced. More than

one author cited in our consultation paper'u has argued that in jurisdictions where

the law of scandalising is enforced it does indeed have these effects.

IN PRACTICE

33. A more practical point is that, as several Judges have pointed out, a great deal of

extreme abuse of judges exists, much of it online' and does not appear to be

doing any harm. The very extremity of the language prevents most readers from

taking it seriously. As Lord Justice Elias observed in his response:

s3 The House of Lords refened to the "chilling effect" in connection with libel law in

Derbyshire County Council v Times Newspapers Lld [1993] AC 534' 539, citing, amongst

otheis, City of Chicago v Tribune Co (1923) 139 NE 87 and New York Times Co v Sullivan

(1964) 376 US 254. For the use of this phrase in other jurisdictions, see lodida v Maclntyre

irsgaizt on (sa) 186, 93 CCC (3d) 395 at [20] (Canada); F schauer, "Fear, Risk and the

First Amendment: Unravelling the 'Chilllng Effect"' (1978) 58 Boston University Law
Review 685 (United States).

v J Spigelman, "The Forgotten Freedom: Freedom from Fear" (2010) 59 lnternational and

Comparative Law QuaderlY 543.

55 Guardian Newspapers, in their response, express the view that it has a chilling effect on

publications; see Appendix A para A.28.

$ Robertson and Nicol, cited CP para 66; lyer, cited CP para 71.

9
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ln cases where allegations of corruption are made, public confidence

is not placated by prosecuting the party making the allegations; that

might be seen as seeking to conceal wrong doing. lt is necessary to

show that the allegations are false. Usually they are too silly for

anyone to believe in their truth, and in those cases it is not necessary

to have criminal sanctions to uphold the dignity of the judges.

ln the few cases where harm may result, as in the case of language inciting

others to violence, this will be covered by other offences.sT

34. The assertion that this material does no harm cannot of course be taken literally,

as it may do some harm by causing distress to the judges attacked. This harm,

however, is equivalent to that done by material abusing members of society other

than judges, and is in any Gase not the harm targeted by the offence of

scandalising.ss The question is whether the material is doing harm by

undermining public confidence in the judicial system. Evidence on this is

inherently hard to come by, but the opinion of those judges who have responded

to our consultation paper appears to be that no such harm is occurring.

35. Ivlore than one consultee was concerned by the volume of abusive material in

circulation but agreed that prosecution for scandalising the court was too blunt a

mechanism for dealing with that problem.ss Some consultees saw a need for

more political support and strengthened codes of press conduct, or an increased

role for the Judicial Communications Office.60

36. ln the consultation paper we conceded that the existence of this material did have

one adverse effect, namely to promote the impression that the law can be flouted

with impunity.6r Sir Sydney Kentridge QC argues that this is in itself sufficient

harm to justify the offence.

37. This would be a very powerful argument if the existence of this material promoted

lhe impression that it was safe to "flout the law" in the sense of flouting the

authority of the legal system as a whole. However, the argument in the

consultation paper is that the law that is being "flouted with impunity" is

specifically that against scandalising. That is, the undesirable impression which

should be removed is that which flows from the combined facts that a law against

scandalising exists, that it is widely contravened and that it is not being enforced.

This could equally be cured by enforcing the offence more effectively or by

abolishing it.

5' See para 80 and following below

s8 lt is targeted by the two offences under the Public Order Act '1996: see para 81 and

following below.
ss Response of Professor John R Spencer QC, and the views expressed in the seminar: see

Appendix A para A.15.

60 See Appendix A Paras A.9 and A.11.

61 cP para 63(2).

10
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Sir Sydney fu(her argues that the statement in the consultation paper that the

existence of this material does not appear to be doing harm is not backed by

evidence. One purpose of the consultation was to find out whether' in the

experience of the consultees, harm is in fact being done. lf, after an adequate

consultation period, both ludges and prosecutors report an impression that it is
not, that is evidence on which it is appropriate to act.

38

False allegations of fact

39. ln short, one type of material attacking judges is criticism, to be accepted or

refuted in a spirit of public debate. Another type is vulgar abuse, to be ignored

with a "wry smile",62 or in more extreme cases prosecuted as harassment or

encouragement of offences of violence.63 The remaining category is that of false

allegations of fact.

40. One alternative to abolishing scandalising the court without replacement would

be to create an offence of publishing false allegations of corruption or misconduct

on the part of judges. This would be similar to the Law Commission's

recommendation in 1979. We discuss this possibility below.e

41. The question then becomes simply whether such an offence is necessary to fill

the gap that would be left by the abolition of scandalising or whether the

availability of a civil action for defamation, together with offences such as those

under the Malicious Communications Act 1988, affords sufficient protection 6s

4l

Human rights

The likely application of the human rights jurisprudence to the offence of

scandalising lhe court was analysed in detail in the consultation paper.66 Briefly,

we concluded that the European Court of Human Rights was unlikely to hold that

the existence of the offence was inconsistent with the Convention but might well

disapprove of particular prosecutions, in this way reducing the scope of the

offence.6T A domestic court would adopt the same approach, as it is bound under

section 6 of the Human Rights Act 1998 to interpret the offence in a way

compatible with the Convention: that very fact reduces the possibility that the

offence as a whole would be found to be incompatible with the Convention We

have seen nothing in the responses to persuade us to take a different view'

6t Simon Brown LJ (now Lord Brown of Eaton-under-Heywood) in A-G v Scriven 4 Feb 2000'

unreported, cited in Lord Pannick's speech, Hansard (HL), 2 Jul20'12, vol 738, col 557'

63 See para 80 and following below.

* See para 75 below.

55 See para 86 and following below.

66 CP paras 43 to 56.
67 Cases cited in CP para 48; conclusion in cP para 55.

11
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The point about contrasting cultural expectations is a valid one, but could equally

be used in reverse. The facls in 2ugi6 v Croatia,T6 for example, which concerned

a disrespectfully worded notice of appeal, would be unlikely to lead to prosecution

in England and Wales. The fact that the prosecution was held to be compatible

with the Convention indicates that the European Court of Human Rights was

prepared to accept that Croatian legal and social norms demanded a greater

degree of deference lhan some other countries. That is no guide to whether a

simrlar offence is necessary in England and Wales.77

ln summary, on a North American approach, the entire offence of scandalising

may well be both unconstitutional and contrary to human rights, as it was held to

be in Ganlson v LouisianaTs and ln Kopyto. We are not contending for any such

position here. Under the ECHR there is no doubt either that the offence of

scandalising the court is in principle a restriction on freedom of speech or that it

68 ln particular Lord Pannick QC and Lord Lester of Heme Hill QCi see Appendix A paras

A.13 and A.5.
6e For example, Sir Sydney Kentridge QC; see Appendix A para A.43.

'0 1199614s /ntemationaland comparativo Law Quatterly 253.

11 Schenck v lJnited States (1919) 249 US 47, 51 to52
72 Justice R Sackville, "How Fragile Are the Courts? Freedom of Speech and Criticism of the

Judiciary" [2005] Federal Judicial Scholarship 11.

73 cP para 46.

'o (tgatl tt DLR (4th) 213 (ont cA).

'u S-G v Radio New Zealand 11993) NZHC423, [1994] 1NZLR48.

76 App No 3699/08.
77 We discuss the question of necessity at para 52 and following below.

" (1964) 379 us 64.

43. Some of the responses cited North American opinions to show that the offence is

unacceptable from the human rights point of view.68 Others have pointed out that

the North American approach is significantly different from that of the ECHR and

should not be used as a quide in European and Commonwealth jurisdictions

where the culture is different.6s

44 Sir Sydney Kentridge QC made the same point at greater lenglh in his F A Mann

lectuie entitled "Freedom of Speech: ls lt the Primary Right?".7o United States law

traditionally regards freedom of speech, as enshrined in the First Amendment, as

the paramounl right that prevails over all others in case of conflict, unless there is

a "clear and present danger that [the words] will bring about the substantive evils

that Congress has a right to prevent"." Other common law countries, such as

England and Wales and Australia, by conlrast, acknowledge the importance of

freedom of speech, but regard it as one right among others, with any conflict

being resolved by way of a balancing exercise.T2 ln our consultation paper" we

drew attention to the same contrast. The position in Canada remained uncertain

until the court in Kopyto,Ta disapproving of the scandalising offence, appeared to

adopt an approach near to that of the United States. New Zealand declined to

follow Kopyto,75 thus remainlng in the Anglo-Australian camp.

45

46

12
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can be iustified if it is necessary to protect the authority and impartiality of the
judiciary. The remaining questions are:

(1) the judgment of fact on whether the offence is either necessary or

effective for that purpose;

(2) whether there are policy reasons, irrespective of human rights, for

retaining or abolishing the offence.

Both these questions are discussed in the following paragraphs.

Uncertainty

There are uncertainties about the conditions for the offence,Te in particular:

(1) whether allegations of partiality or corruption are always caught by the

offence, without the need to show that, in the circumstances of the

individual case, the undermining effect is likely to occur;8o

whether there needs to be any intention to undermine the administration

of justice;81

whether discussion on a matter of public interest is a formal defence,

imposing a burden on the accused to adduce evidence;82

whether the truth of the statements made is a defence independent of

that of discussion on a matter of public interest.s3

(2)

(3)

(4t

48. Uncertainty is a ground for challenging an offence from the point of view of

human rights, as article 7 of the ECHR requires that the criminal law must be

sufficiently accessible and precise to enable an individual to know in advance

whether his or her proposed conduct is criminal.so ln addition, article 10 requires

any restriction on freedom of expression, whether taking the form of a criminal

offence or not, to be "prescribed by law", again meaning that the law must be

formulated with sufficient precision to enable citizens to regulate their conduct 8s

The two tests, while used for different purposes, are similar and may conveniently

be considered together.

49. ln some cases, an offence is so uncertain that it is held not to satisfy the

requirement of being "prescribed by law". The reasoning here is that, quite apart

from the effect of any actual prosecution, the uncertainty has a chilling effect on

7s CP para 60; see the responses in Appendix A paras A.23 and A.31.

oo See footnote 17 above.

8' We believe not (see para 1O above), but there is disagreement among the authoritiesi CP
para 32.

t' See para 11 above.
83 See para 11 above.
u Korboly v Hungary (2010) 50 EHRR 48 (App no 9174/02) (Grand Chamber decision) at

[70], cited CP para 44; Clayton and Tomlinson para 1'1.511.

85 A Lester, D Pannick and J He,t,e,g, Human Rights Law and Practice (3rd ed 2009)
("Lester, Pannick and Herberg")para 4.10.30: Clayton and Tomlinson para 15.299.

13
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expression in general, as a person cannot know in advance whether a proposed

statement will fall within the offence

we do not believe that lhe offence of scandalising is as uncertain as that. The

doubtsmentioned,thoughimportant'applyonlyinlimitedfactualsituations,and
inmanycaseswillberenderedirrelevantbytheavailabilityofthedefenceof
discussion on a matter of public interest. As argued in the consultation paper' the

likely response of the European Court of Human Rights would be to disapprove

of piosecutions on facts involving these doubts, rather than to disapprove of the

existence of the offence.s6

on either view, uncertainty could be viewed as a reason for reform rather than

abolition.lffromthehumanrightspointofviewanoffenceisjustifiableaSbeing
necessary for one of the deflned purposes, but obiectionable on the sole ground

of uncertainty, the obvious solution is to redefine it so as to remove the

uncertainty.

86 Cp para 48 and cases there cited; discussed in CP paras 49 to 56.

8' Art t0121 ECHR; Lesrer, Pannickand Herberg para 4.1040; Clayton and Tomlinson para

15.273 and following.

88 ,,Lord Justice slesser, who can hardly be altogether unbiased about legislation ofthis type,

maintained that really it was a very nice proviiional order or as good a one as can be

expected in this vale oI tears': CP para 5'

st D Feldman, Civil Libefties and Human Rights in England and Wales (2nd ed 2002) pp.970

to 971, cited in CP para 45; response of 6hief Constable Andrew Trotter' see Appendix A

para A.25.

Obsorescence a nd necessitr

The ECHR states that a restriction on freedom of expression is justified if

necessary for any of a number of purposes, including the protection of the rights

of others and the authority and impartiality of the judiciary'87 The offence of

scandalising the court is clearly aimed at protecting the authority and (perceived)

impartiality of the judiciary: the question is whether it is necessary for this

purpose.

As mentioned, the last successful prosecution in England and Wales was in

1931. The language used in the offending publication in that case88 was' by

present day siandards, exceedingly moderate and would not now lead to

prosecution. Professor David Feldman has argued that, even given the broad

interpretation of necessity accepted by the European Court of Human Rights' the

restriction constituted by the law of icandalising is not "necessary"'8s and this

wouldSeemtobesupportedbythefactthatithasnotbeenusedsuccessfullyfor
80 years.

50

51

\)
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54 ln human rights jurisprudence, "necessary" does not mean indispensable, in the

sense of there being no other existing or possible way of achieving the sam^e

protection. The meaning is rather broader: that there is a pressing social need,e0

that the restriction in question meets that need, and that it is not a

disproportionate response.e' The argument from obsolescence could, however,

be adapted to that broader meaning. lf nothing has been done in response to

scandalous communications for the last 80 years, whether in the form of

prosecutions for scandalising or for any other offence, despite the availability of

scandalisjng, that indicates that there is no pressing social need.

55. As against that, one could advance the following arguments'

(1) The reason for the absence of prosecutlons for a given offence could well

be that the conducl in question is rare, as the offence is an effective

deterrent.s2 We do not believe that this is true of scandalising: conduct

such as posting abusive blogs is frequent, but not prosecuted'

(2) Another reason could be that the conduct in question falls within more

than one offence: it may, therefore, have been prosecuted as another

offence. There are several statutory offences covering some of the same

conduct as scandalising the court, and we discuss them below's3

However, there is little, if any, evidence about whether those responsible

for abusive publications about the judiciary have in practice been

Prosecuted for these offences.

(3) An offence, even if not necessary for practical prosecution purposes' can

have value as a signal. We discuss this argument in the next few

paragraphs.

56. ln conclusion, we do not believe that the European Court of Human Rights would

hold that the existence of the offence of scandalising is incompatible with the

Convention, either on the ground of uncertainty or on the ground that it is not

"necessary" for one of the approved purposes. lt is more likely to object to

particular prosecutions on one of these grounds.

57.

Symbolic value

It is sometimes argued that, even if the offence is not prosecuted, its existence is

a "signal" marking out the behaviour in questlon as undesirable.ea As against that,

it is irgued that a signal is not effective unless it is enforced.s5

n Sunday Times v UK (1579) 2 EHRR 245 (App no 6538/74) at [59]; Clayton and Tomlinson
paras 15.239(ii) and 15.306.

el CP para 53; Lester, Pannick and Herberg para 4.10'28.

e2 Response of Sir Sydney Kentridge QCi see Appendix A para A.43. See also para 58

below.
e3 See para 80 and following below and Appendix B.

sa See para 69 below.

e5 Response of Dr Findlay Starkl see Appendix A para A.16.
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58. Sir Sydney Kentridge QC argued that in many cases' a law exists to stigmatise

obviously undesirable behaviour, but there may be few prosecutions either

because the behaviour is extreme and unusual or because the law is an effective

deterrent. Were it shown for example that incest and bigamy were rarely

prosecuted because they were rarely committed, the offences would remain

important both as a deterrent and as a sign of social disapproval. ln such cases,

the symbolic effect of the law is important, regardless of the frequency of

prosecution or indeed of offending.

59. We acknowledge the force of this argument, and could give further examples.

The offence of genocide has never been prosecuted in an English court but no

one could deny its importance as a statement of principle. lt has been argued that

the offence of high treason has fallen into disuse and should be abolished,s6 but

against that it could be argued that it forms part of popular culture and has iconic

value as part of a monarchical constitution. On a different but related point,

Professor John Gardner has observed that a long-standing legal provision, even

if not ideally drafted from a rational point of view, may have symbolic value by the

fact of having entered popular culture.sT He notes that the expressions "grievous

bodily harm" and "actual bodily harm",

and even their abbreviations "GBH" and "ABH", have entered the

popular imagination, and now help to constitute the very moral

signiflcances which they quaintly but evocatively describe.es

60. However, we do not believe that the offence of scandalising the court falls into

this iconic category. l\,4ost members of the public are unlikely to have heard of

scandalising the court. lf an offence, such as bigamy in the hypothetical example

above, is rarely prosecuted because it rarely occurs, that is all to the good The

same cannot be said of an offence, such as scandalising, which covers a form of

behaviour that occurs very frequently but is never prosecuted.

61. Once more, this is not an unequivocal argument for abolition without

replacement. lf the present offence of scandalising is lacking in symbolic value,

because it is unknown to the public and never enforced, there are two possible

cures. One is to abolish it. The other is to create an effective sanction and

enforce it.

62. A further argument is that, whether or not the offence has value as a signal, its

abolition would send a contrary signal, namely that abuse of judges is now to be

regarded as acceptable.ss This is an argument that the time is not right for

abolition rather than that abolition is wrong in principle; on the other hand,

following this reasoning, it is hard to know what time would be right We also

t6 G NrlcBain, "Abolishing the crime of Treason" (2007) 81 Australian Law Journal94'

e' J Gardner, "Rationality and the Rule of Law in offences Against the Person", in his

Offences and Defences; Se/ected Essa ys in the Philosophy of Criminal Law (2007)'

e8 J Gardner, "Rationality and the Rule of Law in Offences Against the Person", in his

Offences and Defences; Ss/ected Essa ys in the Philosophy of Ciminal Law (2007\ p 50'

tt See responses of; Barling J, Appendix A para A.36; Alec Samuels, Appendix A para A'37:

and Sir Sydney Kentridge QC, Appendix A para A.43.
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believe that the risk is slight: we are not aware of any sudden increase in

offensive publications following the abolition of blasphemousloo and seditious

libel.1ol

Self-serving

It is customary to emphasise that the offence exists to safeguard the integrity of

the judicial system rather than the personal dignity of judges.'02 Nevertheless,

there is something inherently suspect about an offence both created and

enforced by judges which targets offensive remarks about judges.t03

This concern would be met to some extent if the offence were restated in statute'

because it would not then be a judge-made offence, though it would still be seen

as an offence enforced by judges. Even when one takes into account the fact that

the offence is intended to protect the standing of the judiciary and not that of any

individual judge, it still appears anomalous that.judges have this protection when

other prominent persons, such as members of Parliament, do not.'04 lt is naturally

akin to other offences, such as seditious libel'05 and scandalum magnatum:'06

after the abolition of these, and of criminal libel in general,lo7 the offence of

scandalising the court looks increasingly isolated.'08

Effect of prosecution

Prosecutions for scandalising the court, and for any offence devised to replace it,

are likely to have some undesirable effects, particularly if there is a defence of

truth, as would seem to be required by article '10 of the ECHR.

(1) As argued above,l0s enforced silence is likely lo create more ill-feeling

than the original publication, not least the suspicion that judges are

engaged in a cover-up and unfairly suppressing freedom of expression.

(21 A prosecution gives further publicity to the offending allegations by

bringing them back to public attention after memory of them may have

begun to fade."0 A web post may be visited by some dozens of people.

17

100 Criminal Justice and lmmigration Act 2008, s 79.

101 Coroners and Justice Act 2009, s 73(a).

r02 CP para 40; R v commissioner of Police of the Melrcpolis ex pane Blackburn (No 2)

[1968] 2 OB 150.
103 Response of Bruce Houlder QC OL, Director of the Services Prosecution Authority; see

Appendix A para 4.24.

'04 Response of Bar Council; see Appendix A para A.20.

'05 Abolished by coroners and Justice Act 2009, s 73(a).

'6 Abolished by Statute Law Revision Act 1887.

t07 Scandalising the court could formerly be tried on indictment as a form of criminal libel: Hart
and white (1808130 state Trials 113'l; caslro (1873) LR 9 OB 230.

'@ Response of Professor John R Spencer QC: see Appendix A para A.15'

'oe See para 31 above.

"0 Response of Anthony Edwards; see Appendix A Para A.30.
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A prosecution reported in the newspapers may bring it to the attention of

some millions.

Web posts frequently accuse judges of being involved in large scale

conspiracies and promoting a hidden social agenda. Prosecuting the

authors of such posts would give them a platform on which to venl these

allegations further.

Where the contemnor was an unsuccessful litigant, the contempt

proceedings would be taken as an opportunity to re-litigate lhe issues in

the original proceedings.

ln cases where an issue is raised as to whether the allegations are true,

the proceedings are liable to turn into a trial of the behaviour of the judge

in question. They might also result in the public revelation of personal

details (for example, sexual orientation) which, though not discreditable'

might be matters which the judge would prefer to keep private'

(3)

(4)

(s)

66

br/.

68

"' Munbv LJ in Hanis v Hams [2001] 2 Family Law Reports 895 at [372]; cP para 19 See

"i.ol'o,O 
f"vror. "Justice in the Mldia Age- (1996) 62(a) Ahitration 258'

11'! 26th Sultan Azlan shah Law Lecture (5 Sep 2012); see Appendix A para A 13'

"3 R A Duff, "Rule-Violations and Wrongdoings" in S Shute and A P Simeslet ' Criminal Law

Theory: Doctines of the General Patl (2002) pp 47 lo 74'
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Change in public attitudes

The otfence of scandalising the court arose in an era where deferential respect to

authority figures was the norm. This is clearly no longer the case to nearly the

same extent as it was.lll Even if the change is one to be regretted, it is

questionable how far it can be reversed by coercive measures The very fact of

the change implies that any such measures would be unpopular and, therefore,

ineffective. As Lord Pannick observed in a lecture:112

lf confidence in the.iudiciary is so low that statements by critics would

resonate with the public, such confidence is not going to be restored

by a criminal prosecution in which judges find the comments to be

scandalous or in which the defendant apologises.

The question of principle is whether it is either justifiable or effective to use the

criminal law to stigmatise a form of behaviour which public opinion does not

regard as wrong. This is not something on which there is general agreement'

Aclording to Professor Duff ,rr3 for example, the function of the criminal law is

confined io declaring society's judgment on acts which are wrong or' at most' to

drawing boundaries. For example, the law is justifled in setting 70 mph as the

speed limit, but only because it was already accepted that it was wrong to drive

dangerously fast. ihe opposing argument is that, in some. instances' such as

drinl driving, the leglslature may legitimately use the criminal law in order to

educate public opinion as well as to reflect it

whatever one's views on the theoretical argument, there is one prudential

caution. lf the moral framework used by the legislature is too far out of accord

with that accepted by the public, there is a danger of distortions such as juries
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refusing to convict, or of unpopular legislation backfiring by creating further

resentment. This last danger is the one affecting both scandalising and any

proposed replacement offence. By seeming to show the judges as concerned

with shielding their own, such an offence will only strengthen any existing distrust

or disrespect.

69. lt is argued that the existence of the offence lays down a marker for responsible

journalism, which will influence journalistic behaviour.lla Many who are

responsible for publications in the print media, broadcasting or online will have a

procedure for checking that proposed material does not offend against the law

governing libel and prejudicial contempt and, so the argument goes, should be

equally careful to avoid scandalising the judiciary. ln this way, the offence serves

a purpose even if no prosecutions are brought

70. We consider that, even in the case of publishers which adopt these procedures to

check on the legality of the conlent, the influence is at least equally likely to go

the other way. The standard of what qualifles as a discussion in good faith of a

matter of public interest is influenced by, rather than influencing, the accepted

journalistic practice of the time."s For example, in 1987 t5,e Daily Mirror published

upside down photographs of three Law Lords concerned in the Spycatcher

liiigation, with the caption "YOU FOOLS'.116 This would certainly have been

regarded aS scandalising contempt if it had been published a century earlier; but

it is the practice of journalism, and not the law, that has changed'

71. ln any case, this argument is only relevant to a fraction of the total material

published.Muchamateuronlinepostingknowsnosuchinhibitions,andthesame
may be said of the paper correspondence that judges often receive from

dissatisfied litigants in person. According to more than one of the iudges we have

consulted,thereisagreatdealofextremelyabusiveonlinematerialconcerning
judges, particularly those sitting in family cases. This does not appear to be at all

influenced by the existence of the offence and it is hard to see that a revised

offence would make much difference.

72

REPLACING SCANDALISING

Civil procedure

It was suggested by some consultees"' that, in the long term, the solution might

oe to repiice lhe offence of scandalising the court by a civil procedure on the

lines of an injunction or restraining order. A person who was found to have

published offensive material would first be ordered to desist from offensive

publication following a private hearing in chambers; only if the order was

110 Responses of: Mccombe LJ, Appendix A para A 40, Attomey General for Northern lreland'

AppLndix e para A.42: Sir Sydney Kentridge OC, Appendix A para A 43i Alec Samuels'

Appendix A para A.37.

'15 Response of Bruce Houlder QC DLi see Appendix A para 424'
116 cP para 20.

1'7 Responses of Barling J, Appendix A para A.36 and Council of Circuit Judges' Appendix A

para A.39.
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breached would there be a public prosecution for contempt of court. Such a

procedure would need to be introduced by statute and contain a clear deflnition of

lhe type of material concerned.

73. The procedure appears to be designed to address online publications The

scheme would be that at any time after a scandalous publication is made, an

order can be made requiring it to be removed. lt could, however, be a problem

that, whether in relation to onllne or any other form of publication, the procedure

would only allow the punishment of repeat offending. Judges would not be able to

make a restraining order unless there had already been a scandalous publication.

lf publications of this kind have bad effects sufficient to justify criminalising them'

those effects are just as likely to flow from the first publication as from any

repetition.

74. There are some further problems which will have to be resolved if there is to be a

solution along these lines.

(1) The fact that the order is made ln private would reinforce the perception

that Judges are acting unaccountably in order to preserve their own

dignity, and the proceedings for breach of the order would equally
provide a platform for renewing the allegations.

(2\ ln some cases the publisher might have serious grounds for arguing that

the publication ought to be allowed because the allegations are true.118 lt

is unclear at what stage of the proceedings this issue would be

determined, or whether the ludge making the order would always be

different from the judge about whom the allegations were made.

(3) ln English law there is a general presumption against pre-censorship.lls

For this reason, in libel cases an interim injunction is not granted if the

defendant shows that at the hial of the action he or she intends to prove

that the statement in question is true.120 A similar rule would presumably

apply in the present contexl.

Offence of making false allegations

Another possibility would be a narrow targeted offence consisting of publishing

false allegations of judicial corruption; this might possibly be extended to false

allegations of other defined forms of misconduct.l2l This was mentioned in our

consultation paper'2' as an alternative to abolition without replacement, but only

r18 Response of Elias LJ; see Appendix A para A.6.

t'e Clagon and Tomlinson para 15.25 and following.
124 Bonnard v Perryman ,1a91l2 Ch 269: Gatley para 27.6: Clayton and Tomlinson para

15.26.

'2t This would be similar to our recommendation in criminal Law: Otfences Relating to
lnterference with the Course of Justice ('1979) Law Com No 96, for the creation of an

offence of publishing or diskibuting a false stalement alleging that a court or iudge is or
has been corrupl in the exercise of its or his or her functions. lt did not specillcally mention
the abolition of scandalising the court: see CP paft 57(2).

rr2 cP paras 87 and 88.
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one consulteel2t appears to favour this option. There would be significant

problems with such an offence, principally the following.

By the nature of such an offence, there would have to be a defence of truth; this

would probably also be necessary to ensure compliance with the ECHR ThiS

would have the potentiality of turning the proceedings into a trial of the judge

concerned. As Lord Carswell observed in his response:

(2)

'2t Response of Mccombe LJ; see Appendix A para A.40

'20 Galley para 7.9 and following.

76

79

I am persuaded, however, that it would be better not to attempt to

introduce such an offence into the law. lf truth were to be a defence' a

case which involved such a defence would generally require the

judge concerned to give evidence, which could be used to make an

opportunity for intrusive examination and give rise to unwelcome

publicity in some of the media. lndeed, most prosecutions for the

modified offence, whatever the basis of the offence and the defences'

would provide a field day for anti-judicial commentators'

TT.AlthoughSuchanoffencemightworkinrelationtoallegationsagainstan
individual judge, it is less clear that it would cover allegations against the judiciary

collectively or a section of it. lt is inherently harder to establish the truth or falsity

of collective accusations. "Judge X accepts bribes" is a clear statemenl of fact

whichmayinprinciplebeshowntobetrueorfalseatatrial"Thejudgesofcourt
Y are prejudiced against litigants in person" comes nearer to a statement of

opinionwhich,evenifwhollyunfounded,couldberegardedassimplecriticism'
For similar reasons, the law of defamatton does not normally acknowledge the

existence of libel against a group.124

78. One further decision that would need to be made is whether the new offence

should impose strict liability for unverifled statements, however honestly believed,

as in the present law of defamation, or whether the offence should be restricted

to deliberate lies.

(1) Our impression, from the material shown to us by judges, is that, while

the authors of much of the online material attacking judges appear to be

disappointed litigants or conspiracy theorists, most of them honestly

believe their allegations to be true. However much one mighl rationalise

and modernise the offence, it would remain the case that prosecuting

such individuals would create martyrs and provide a further platform for

them to publicise their allegations.

Restricting the offence to deliberate lying would make its focus very

narrow jndeed. There may also be difficulty in proving the defendant's

state of mind, though the legal system frequently has to confront similar

issues, for example, in prosecutions for fraud.

ln effect, this solution would amount to a revival of criminal libel, applicable only

to libels against judges. The offence of criminal libel itself was obsolescent by the

time it was abolished by section 73 of the Coroners and Justice Act 2009 1t is
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hard to see that this limited form of it would have greater success. As Lord

Justice Toulson observed in his response:

I know of no case in which a judge would have wanted criminal
proceedings, if possible, to be brought against somebody as a result

of conduct to which the judge had been subjected in a judicial

capacity, whether individually or as a member of a wider group, but

such proceedings were impossible by reason of the non-existence of
a suitable offence.

lf some new offence were created, I see no reason to suppose that it
would be used any more than the offence of scandalising the court

has been used in recent years.

OFFENCES ALTERNATIVE TO SCANDALISING

80. There are several criminal offences covering some of the same behaviour that

can constitute scandalising the court, and these would continue to be available

whether or not the offence of scandalising is abolished. They are described in

detail in Appendix B. 125

81 Section 5 of the Public Order Act 1986 provides that it is an offence to use

threatening, abusive or insulting words or behaviour, or disorderly behaviour, or

to display any writing; sign or other visible representation which is threatening,

abusive or insulting within the hearing or sight of a person likely to be caused
harassment, alarm or distress. According to section 6, the mental element for the

offence is that the defendant intended his or her words or actions to be

threatening, abusive or insulting or was aware that they may be.126

82. Section 44 of the same Act is similar. The major differences are:

(1) the section 4A offence does not require the offence to occur "within the

sight or hearing" of a person likely to be caused harassment, alarm or

distress;

(2) however, in the section 44 offence the defendant must intend to cause

some person harassment, alarm or distress; and

(3) that person, or another person, must in fact experience harassment,

alarm or distress.

83. One or both of these offences could cover, for example, a protester who carries a

placard outside a court making abusive comments about a judge of that court.

However, they do not cover private correspondence, such as a letter posted to
the judge.127 Nor would they seem to cover print publications or online

12s Appendix B may be viewed at http://lawcomm.lssion.justicg.qov.uk/areas/contempt.htm. lt
is not included in the printed copy of this report.

t'6 See Appendix B para B.28 and following.

'27 Chappell v DPP (1989) 89 Cr App R 82; see Appendix B para 8.21 .
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publications visible to the public but not specifically brought to the attention of the

judge concerned.'28

Section 127(1) of the Communications Act 2003 provides that a person is guilty

of an offence tf he or she sends by means of a public electronic communications

network a message or other matter that is grossly offensive or of an indecent'

obscene or menacing character. The test is the objective tendency of the material

in qr"ttion, there is-no requlrement that any person should in fact be caused

liri;.;.;y it.'2s The sending of messages has been held to include the posting of

t*eets on Twitter.130 On the same principle, it would also include web posts'

which resemble most tweets in being made available to a general or limited

public rather than sent to a specific person' On this assumption' this offence is

apt to cover malicious material posted online about judges'

ltisalsoanoffence,undersectionl2T(2)otthatAct,tosendbymeansofa
public electronic communications network a message that the sender knows to

[" i"t"u for the purpose of causing annoyance, inconvenience or needless

anxiety to another. The limits of this offence have not been tested in case law"3'

and it is less apt to cover scurrilous material about judges than the section 127(1)

offence, as the main purpose of such material is likely to be to share imagined

grievances with the public rather than to annoy the .,udge'

section .1 of the Malicious communications Act 1988 provides that it is an offence

to send a letter, electronic communication or article of any description which

aonr"y, , message which is: indecent or grossly offensive; a threat; or

information which the sender knows to be false This offence would cover' for

;;;;p; a threatening or offensive letter or email sent to a jud-g^9' including a

letter inserted in a letter box rather than sent through the post132 However' it

does not include a web post or similar materiat, as the offence only applies if the

sender's ouroose is to cause distress or anxiety to the recipient' and a web post

nra a" ar"a,ia ,ecipientl33 (One can imagine cases where a web post does have

in" prrpor" of causing distress or anxiety to a specific individual' for example' if jt

is woried in the form of an open letter to that individual Even so' it would be

straining language to describe that individual as the "recipient" )

The Protection from Harassment Act 1997 creates four offences of harassment'

together with two procedures for restraining orders'

n1

12E See Appendix B Pa.aB.21.

'2s DPP v collins 12006l UKHL 40, [2006] 1 WLR 2223; see Appendix B para 8 45'

130 Chambers v DPP 12012) EwHc 2157 (Admin), [2013] 1 cr App R 1 ; see Appendix B para

8.42.
131 See Appendix B Para 8.53

l chappetl v DPP [19s9] 89 Cr App R 82; see Appendix B para B'7'

'33 See Appendix B Para 8,63.
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(1) Section 'l of that Act forbids,l3a and section 2 criminalises,l35 harassment
in its basic form. Harassment is deflned as any course of conduct which
is oppressive, unreasonable and calculated to cause harm and
distress.136 The ofience is only committed if the defendant knew or ought
to have known that the course of conduct amounts to harassment.l3T
Acts which are pursued for the prevention or detection of crime or under
legal authority and acts which are reasonable are excluded from the
definition.138 This offence could cover repeated and vexatious letters of
complaint to a judge: it has been held in DPP v Hardyl3s that a course of
conduct that initially takes the form of a legitimate inquiry or complaint
may descend into harassment if unreasonably prolonged or persisted
in.,oo

(2) Section 24141 creates an offence consisting of any course of conduct
constituting harassment, by the above definition, which also amounts to
stalking.142 Section 2A(3) states that examples of acts or omissions
which, in particular circumstances, amount to stalking include: following a
person; contacting a person; publishing a stalement or material relating
to a person, and; watching or spying on a person.'43 This offence may
cover, for example, blogs which repeatedly post aggressive and offensive
material about judges.

(3) Section 4 creates an offence consisling of any course of conduct which
causes another to fear that violence will be used against him or her.1a
The mental element of the offencelas and the defences to itla6 are similar
to those under section '1.

rs See Appendix B paraB.72.
135 See Appendix B para 8.73.

'36 See Appendix B para 8.74 and following.
137 See Appendix B para 8.86 and following.
138 See Appendix B para 8.89 and following.

'3e 120081 EWHC 2874 (Admin), (2009) 173 Justice of the peace Reports .10.

'oo See Appendix B para B.81.
lar lnserted by Protection of FreedomsAct2012, s 1'l'l(1): in force from 25 Nov 2Oi2
142 See Appendix B para 8.93.
1a3 See Appendix B para 8.95.
1aa See Appendix B para B.102.
145 See Appendix B para 8.109 and following.
1ao See Appendix B para 8.111.
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A new section 4A, also inserted into the 1997 Act by the 2012 Act'

provides that it is an offence to pursue a course of conduct which

amounts to stalking and which causes the victim to fear violence or to

suffer serious alarm or distress.laT Again, the same mental element'48

and defenceslae apply.

Sections 5 and 5A give the court power to make a restraining order

respectively prohibiting a convicted or an acquitted defendant from doing

specified acts amounting to harassment.'s0

(4)

(5)

88

89

90

91

o)

Any of these offences could be committed against a judge, though those under

sections 2 and 24 are more likely than those under sections 4 and 4A These

offences are wider than those under the Malicious communications Act 1988 and

the Communications Act 2003, in that they can cover publications in the print

medials1 as well as letters addressed to an individual and electronic posts'

However, they are not committed unless the conduct is persistent'1s2

Finally, in extreme cases the contents of a blog or similar communication may

amount to an incitement to violence against the judge in question, and, therefore'

constitute assisting and encouraging an offence under the offences Against the

Person Act 1861.'s3

It would seem that, between them, the listed offences cover most forms of

scandalising by public demonstration, letter, email or online publication The

major omisiion is publication in the print media' including pamphlets distributed

outside the court, which will only be covered if it amounts to harassmentlv

One question is whether these offences are capable of covering publications

making collective accusations against the judiciary or a section of it rather than

an individual judge. lf the material is sufficiently offensive or threatening' it could

in principte ue cJvered by the public order Act 19g6 or the communications Act

zob:. tt is unlikety to fall within the Maticious communications Act 1988 or the

protection from Hirassment Act ,1gg7, which are mainly concerned with conduct

aimed at individuals.

ln addition to these criminal offences, there is the possibility of a civil action for

J"t .rtion;'ut this will often be the only remedy (other than scandalising itself) for

r'7 See Appendix B Para 8 116

"8 See Appendix B para 8.123 and following'

]!e See Appendix B Pa'a 8.125.
1m See Appendix B para 8.126 and following'

151 Ihomas v News Group Newspapers Ltd,IaOo1) EWCA Civ 1223' I290zlEntertainment
and Media Law Reportsi see Appendix B para 8 83'

152 lqbal v Dean Manson So/icifors [201 1] EWCA Civ 123,l2olll lndustrial Relations Law

Reports 428; see Appendix B para 8.79.

'53 For assisling and encouraging, see part 2 ofthe Serious Crime Act 2007'

1s Or under the Public order Act 1986 if the writing is publicly displayed'

,r5 Reponses of: Lord pannick eC, Appendix A para A.13; Elias LJ, Appendix A para 4.6; Bar

Council, Appendix A Para A.20.
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material published in the print media. lnsulting remarks to.iudges in court will

continue to be covered by contempt in the face of the court, whether or not

scandalising the court is retained as a form of contempt.

coNcLUstoNs
ln summary, on considering the consultation responses we have arrived at the

following conclusions.

(1) The offence of scandalising the court is in principle an infringement of

freedom of expression that should not be retained without strong
principled or practical justification.

(21 We do not believe that the existence of the offence is in itself conhary to

the ECHR, but there is a risk of particular prosecutions being

disapproved on this ground. There is some doubt whether the offence

should be regarded in England and Wales as "necessary" within the

Convention test, even if prosecutions in other countries have been held

to be so.

(3) There are unce(ainties about the conditions for the offence, which will

need to be resolved if the offence is retained.

(4) The disuse of the offence is a possible, though not conclusive, sign that it

is not "necessary" in Convention terms and that its abolition is unlikely to

have significant effects in practice.

(5) The offence, being not well known to the public, has only a limited

symbolic value. The longer the period that elapses without a prosecution

the less of this symbolic value remains. Abolition would not amount to a
significant signal the other way.

(6) The offence may be regarded as self-serving on the part of the judges;

this risk would be reduced but not removed if the offence were restated in

statute, as the offence would no longer be judge-made, though it would
still be enforced by them.

(71 Prosecutions for this offence, or for any offence devised to replace it, are
likely to have undesirable effects. These include re-publicising the
allegations, giving a platform to the contemnor and leading to a trial of
the conduct of the ludge concerned.

(8) The offence is no longer in keeping with current social attitudes, and is

unlikely to influence the behaviour of publishers.

(9) Replacing the offence with an injunction procedure would not be a
significant improvement.

(10) There does not appear to be signiflcant demand for a new offence along
the Iines of the Law Commission's 1979 recommendations.

(11) There are several statutory offences covering the more serious forms of
behaviour covered by scandalising, and civil defamation proceedings are

available in the case of false accusations of corruption or misconduct.

Accordingly, we see no reason to alter our firsl preference as expressed in the
consultation paper, namely the abolition of scandalising the court without
replacement.

94

26



.\

96

95.

97.

98

99.

CONSEQUENCES OF ABOLITION

The proposed amendmentl56 has been carefully drafted to ensure that it only

covers publications and does not affect either contempt in the face of the court or

publicaiions which may impede or prejudice speciflc legal proceedings lsT

TheamendmentonlyextendstoEnglandandWales.|fitispassed,itWillbefor
the devolved authorities in scotland and Northern lreland to decide whether to

follow suit.

lf they do not, a question will arise about the position of the Supreme Court'

Almoit certainly, the answer is that it is a Scottish court when and only when

hearing an appeal from a Scottish court, and similarly for Northern lrelandl5s ln

other words, in each case it hears it forms part of one of the three legal orders

within the United Kingdom: there is no separate "federal" legal order' lt follows

that it will usually be clear whether lhe offence of murmuring judges (for Scotland)

or scandalising the court (for Northern lreland) applies or not There may be an

exceptionwhenajudgeoftheSupremeCourtistargetedasanindividualwithout
reference to any particular case. The prosecuting authorities for Scotland and

Northern lreland would presumably decide to bring charges only if the person

responsibleforthepublication,orthesubjectmatterofthescandalous
allegations, had a substantial connection with those jurisdictions'

Theamendmentwouldonlyabolishscandalisingthecourtasanoffenceorform
of contempt at common law. lt would have no effect on statutory forms of

contempt such as those under section 12 of the Contempt of Court Act 1981

(relating to magistrates' courts),'ss section 118 of the County Courts Act 1984

iretating to county courts) or section 309 of the Armed Forces Act 2006 (relating

io aaria" courts). These sections do not in any case address scandalising

publications.

A partial exception to this is the procedure under section 311 of the Armed

Forces Act 2006. This section provides that:

(1) This section applies if in relation to proceedings before a

qualifying service court, a person within section 309(6)160 does any

act ('ih; offence") that would constitute contempt of court tf the

proceedings were before a court having power to commit for

contempt.

Ao3

1$ See para 4 above.

'57 CP para 62.
,58 compare constitutional Reform Act 2005, s 45(2). This section concerns the effect of

decisions of the court and does not directly address conlempt of court'

'5e For a discussion of the magistrates' courts provision, see contempt of court (2012)' Law

Commission Consullation Paper No 209 para 5.48 and following The other two provisions

are similar.

tt' That is, a person within the United Kingdom, or a person outside it who is subject to

service law or discipline at the time
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(2) The qualifying service court, unless it has exercised any power

conferred by section 309 in relation to the offence, may certify the

offence-

(a) if it took place in a part of the United Kingdom, to any court of
law in that part of the United Kingdom which has power to
commit for contempt:

(b) if it took place outside the United Kingdom, to the High Court

in England and Wales.

(3) The court to which the offence is certified may inquire into the

matter, and after hearing-

(a) any witness who may be produced against or on behalf of the
person, and

(b) any statement that may be offered in defence,

may deal with him in any way in which it could deal with him if the

offence had taken place in relation to proceedings before that court.

This section is capable of applying to conduct that would amount to scandalising

a service court, but would cease to do so once scandalising is abolished as a
civilian offence.

OUR RECOMMENOATION

100. We recommend that scandalising the court should cease to exist as an

offence or as a form of contempt in the law of England and Wales' This
recommendation does not affect contempt in the face of the court, or
liability for publications that may interfere with proceedings before any

court.

(Signed) DAVID LLOYD JONES, Charrman

ELIZABETH COOKE

DAVID HERTZELL

DAVID ORMEROD

FRANCES PATTERSON

ELAINE LORIMER, Chief Executive

12 December 2012
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APPENDIX A
SUMMARY OF RESPONSES

THE QUESTIONS

A.1 Consultation Paper No 207, contempt of court: Scandalising the court asked

three questions and made one provisional proposal, as follows'

1. Consultees are asked whether they agree that the offence of

scandalising the court should not be retained in its current form'

2. We provisionally propose that the offence of scandalising the

court should be abolished without replacement' Consultees are asked

whether they agree.

3. lf consultees do not agree with our provisional proposal that the

offence be abolished' they are asked whether they consider that the

offence of scandalising the court should be retained or replaced in a

modified form, and if so:

(1) whether this should be done by retaining the offence as a form

of contempt' but modifying it to include defences of kuth'

public interest or responsible journalism;

(2\ whether a new offence should be created separate from

contempt, and if so how it should be defined;

(3) in either case, what the mode of prosecution and trial for the

offence should be'

A.2 We received forty-six responses, excluding simple acknowledgments of receipt'

The consultation period was originally set to end on 5 October 2012' but was

extended to 19 October 2012 to allow for the long vacation'

A.3 Apart from the written responses listed below' a.seminar involving fourteen High

Court and Court of nppeat luAges was held on the evening of 15 October 2012'

There was general support foi abolition of the offence: while some expressed

concerns about the possible consequences of abolition none of them advanced a

concrete alternative proposal' One judge' who was not able to attend the

seminar, later proposed that tne offence of scandalising the court should be

considered in the course of the main contempt project'

THE RESPONSES

A.4

Favouring abolition without replacement

Lord Mackay of Clashfern supported the provisional conclusion' meaning the

liopo.rr for abolition without ieplacement' He made one correction of fact and

["ntion"a one incident involving criticism of magistrates for which the offence

would not have Provided a remedY'

Lord Lester of Herne Hill QC supported the proposal for abolition and repeated

some of the points in the consultation paper, quoting from the major textbooks'
A.5

1
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A.6 Lord Justice Elias said that the offence was too broad and out of line with modern

views. Where there is an allegation of dishonesty or corruption, that is addressed

by the law of defamation, and in that case truth is a defence. ln most cases the

allegations are too silly to be believed and there is no need for a criminal offence

lf, however, the offence is to remain, perhaps to deal with cases which might

appear to have some basis, there would need to be a defence of truth otheMise
the perception might be that the courts were seeking to gag the exposure of
judicial wrongdoing. That would hardly be designed to secure public confidence

in the judiciary.

A.7 Lord Justice Sullivan said that he was not in favour of retaining the offence.

A.8 Lord Justice Toulson supported abolition of the offence for the reasons given in

the consultation paper.

A.9 Another judicial respondent said that he was not unsympathetic to the proposal

for abolition and did not favour the introduction of a new offence. At the same

time, he thought that there was the need for politicians to give more public

support for the judiciary or a judge who has been atlacked.

A.10 A further judicial respondent was in favour of the abolition of the offence, but

expressed concern about criticism in the course of or at the conclusion of a

hearing. Under our provisional proposals this would remain as a punishable

contempt, as it falls under the head of contempt in the face of the court rather
than of scandalising.

A.11 One tribunal .judge expressed concern about various forms of vilification of the

.judiciary that had occurred in his experience, but agreed that prosecution was a

blunt weapon. Scandalising can be regarded as unnecessary if other means of
control, such as press codes of conduct, can be strengthened. He drew particular
attention to the position of members of tribunals.

4.12 Lord Carswell referred to hls speech in the House of Lords on 2 July. He agreed
that the offence should not be retained in ils present form, and should not be
replaced by an offence of making untrue and scandalous allegations against a
particular judge. The answers to lhe consultation questions were 1. yes 2. yes
3. does not arise.

A.13 Lord Pannick QC sent a copy of his Azlan Shah lecture dated 5 September 2012,
in which he gave at greater length the arguments that he had used in the House
of Lords-

4.14 Rt Hon Peter Hain MP supported our proposals for abolition, using some of the
same arguments as Lord Pannick and enclosing the relevant passages from his
book that had led to his attempted proseculion.

A.1 5 Professor John R Spencer QC of the University of Cambridge supported the
abolition of scandalising, on the analogy of the other common law offences such
as criminal libel that had already been abolished. He had some hesitation about
press campaigns against individual .iudges, and thought that something should be
done about these, though the exjsting offence was too antiquated to be a useful
remedy.

2
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A.16 Dr Findlay Stark of Jesus college cambridge supported the proposal for abolition

without replacement, pointing out that the law does not have value even as a
"signal" unless it is enforced. He also considered what form a replacement

offence might take, in case it should be decided (contrary to his view) that there

should be one. He took the view that, should there be a replacemenl offence, it

should continue to be a form of contempt, but be tried by the normal criminal

procedure. He did not favour the introduction of a defence of responsible

journalism.

A.17 Professor Clive Walker favoured abolition without replacement

A.18 The Association of District Judges was concerned about the ability to combat

onlinecomment.However,havingregardtothetechnicaldifficultiestheyagreed
with the provisional proposal for abolition without replacement'

A.19 The council of District Judges (Magistrates' courts) agreed that scandalising the

court should be abolished, and expressed the view that that offence does not

apply to magistrates' courts.

A.2O The Bar Council supported the proposals, on the grounds that no other officials

were protected in the same way and it was open to judges to bring libel

proceedings.

A.21 The Law Society supported the proposals, repeating some of the arguments in

the consultation PaPer.

A.22 The Justices' clerks' Society agreed with the proposal for abolition without

replacement.

A.2g The crown Prosecution service repeated the arguments about the uncertainty of

the offence and the possible breach of article 10 and supported the abolition of

theoffencewithoutreplacement.ltWentontosaythat'shouldtheoffencebe
retained, it should be modified to include defences of truth, public interest and

responsible journalism.

A.24BruceHoulderQCDL,theDirectorofServiceProsecutions,agreedthatthe
offenceshouldbeabolishedandthatitshouldnotbereplacedwithanew
offence.Hecommentedindetailonthechangedexpectationsonthepressand
on the perceived unfairness of judges being able to punish atlacks on thelr own

body.

A.25 Chief constable Andrew Trotter of the British Transport Police supported the

proposaltoabolishtheoffencewithoutreplacement,andgavereasonsincluding
ihe fact that the offence had not been used for decades, that it appeared

incompatible with the ECHR and that other remedies were available

A.26ThesocietyofEditorssupportedtheproposals,intheinterestsoffreedomof
expression.

A.27 The Newspaper Society supported abolition, arguing that there were many other

legal constraints upon publication relating to legal proceedings'

3



Favouring retention

A.36 Mr Justice Barling expressed the view that the time was not right for abolition. For

the moment, the offence should be retained as a form of contempt at common

law, and the various uncertainties should be clarified judicially. ln the longer term,

it could be replaced by a civil mechanism involving financial sanctions and the

power to make an injunction.

A.37 Alec Samuels argued that abolition would be untimely and send the wrong signal.

He did not advocate modification or replacement, though he said that defences

should be spelled out in any new legislation.

A.38 Lord Gill wished the corresponding Scottish offence to be retained.

4

Ato \
A.28 Guardian Newspapers supported the abolition of the offence. They mentioned the

uncertainties surrounding the offence and the importance of free speech'

^.2g 
6 King,s Bench Walk Submitted a response divided into two parts, a majority and

aminorityopinion.Themajorityopinionwasinfavourofabolitionwithout
replacement, giving detailed reasons on the same lines as those in the

consultation PaPer.

A.3O Anthony Edwards agreed with the proposal to abolish the offence, saying that an

allegation of scandalising is likely to receive more publicity than the original

statement. lf retained, it should be modified to include a defence of subjective

belief in the truth of the statement. lt should not be replaced by a statutory

offence, as the difficulty of drafting this would be disproportionate to the need'

A.31 One consultee representing a local authority supported the abolition of the

offence without replacement, citing its uncertainty, human rights concerns and

the availability of other remedies. Hrs answers to the consultation questions were

therefore 1. yes 2. yes 3. does not arise.

A.g2 David lwi agreed with the proposal for abolition without replacement, and

illustrated with a hypothetical series of events concerning an allegation of judicial

bias.

A.33 Richard Jarman said "the existence of the offence is itself a scandal" and agreed

with proposal 2 (abolition without replacement).

A.34 Vaughan Bruce said: "This offence should be abolished without being replaced

since it is not required in any democratic society" without further comment.

A,35 An anonymous response described the abolition of the offence as a step in the

right direction and proposed a series of further reforms to court procedure'

Favouring a replacement offence

A.39 The Council of Circuit Judges, in their collective response, agreed that

scandalising the court was unacceptably uncertain in its current form, but did not

want it either to be abolished without replacement or replaced by a normal

criminal offence. They suggested that there should be a revised extension of the

law of contempt, including the power to impose injunctions, or failing that a
procedure modelled on the ASBO procedure



ltt
A.4o Lord Justice Mccombe favoured the abolition of the offence in the context of the

overall review of contempt, and recommended replacing it "along the lines of the

1979 Commission suggestion"l or "what is suggested in 3(1 )" Some websites

went beyond intemperate criticism and contained incitement to Violence:

abolishing the offence without replacement would send the wrong message'

A.41 District Judge lan Murdoch said that the offence should not be abolished, as even

if not used it gives an added protection to the constitutional role of the courts

which is unique. However, it should be made a separate criminal offence and not

retained as contemPt.

A.42 The Attorney General for Northern lreland favoured codifying the existing offence,

and incorporating a defence of honest and reasonable belief in the truth of the

statement made.

A.43 Sir sydney Kentridge QC argued that scandalising lhe court should be retained

as a form of contempt, but modified to make clear that truth and public interest

are defences and that criticism as such is not an offence'

A.44 The minority opinion from 6 King's Bench walk2 proposed a codified offence of

strictliabilitycontempt,subjecttodefencesoftruthandfaircomment,andWitha
threshold requirement of substantial risk of serious harm'

A.45 Dr Findlay stark,3 while not favouring the introduction of a replacemenl offence,

madesomesuggestionsaboutwhatformsuchanoffencemighttakeifitWereto
be introduced. professor John R Spencera thoughl that something should be

done about press campaigns against judges, but did not make any concrete

suggestion.

A.46

SUMMARY

Out of forty-six responses, thirty-two are in favour of abolition without

replacement (nineteen giving detailed reasons) Two favour retention' and

another (the Lord President) may be interpreted as favouring retention' though

confining itself to Scotland; two favour a replacement offence and four a revised

form of Jontempt. The remaining responses express no decided preference'

5

1 The reference is to Criminal Law: Offences Relating to lnterference with the Course of

ir.ti""iisz-g) l"* com No 96, which recommendid the creation of an offence of

publishing a false allegation of corruption'

' For the majority opinion, see para A.29 above'

3 Para A.16 above.

a Para A.15 above.
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APPENDIX B
OFFENCES ALTERNATIVE TO SCANDALISING

PUBLIC ORDER ACT 1986

Public Order Act 1986 section 4A

8.2 Section 4A provides that:

(1) A person is guilty of an offence if, with intent to cause a person

harassment, alarm or distress, he-

(a) uses threatening, abusive or insulting words or behaviour, or

disorderlY behaviour, or

(b) displays any writing, sign or other visible representation which

is threatening, abusive or insulting,

thereby causing that or another person harassment, alarm or distress.

Type of conduct or words

8.3 The requirements that the conduct be "threatening, abusive or insulting" and the

concepts of "harassmenl, alarm and distress" apply to both the section 44 and

the section 5 offences.

8.4 Whether conduct is "threatening, abusive or insulting" seems to be an objective
question of fact.2 ln Hammond v DPP the Divisional Court held that in
determining whether words or behaviour are insulting (or threatening or abusive),
the traditional approach under Brutus v Cozensa is to be followed (that is, the
words are to be given their ordinary meaning), but also full account must be taken
of article 10 of the European Convention on Human Rights ("ECHR").5 The
House of Lords said in Erulus that "an ordinary sensible man knows an insult
when he sees or hears it".6 Words cannot be insulting (or, presumably,
threatening or abusive) unless there is "a human target which they strike", and
the defendant must be aware of that "human target", though it is not necessary

We are not aware whether any of the offences have been used for this purpose without the
case being reported.

D Ormerod, Smith and Hogan's Ctiminal Law (131h ed 201 1) ("Smith and Hogan") p 1097.

[2004] EWHC 69 (Admin), (2004) 168 Justice of the Peace Reports 601.

[1973]AC 854.

Lord Justice Hooper and O Ormerod (eds), 8/ac*stone's Criminal Practice (2013).
("Blackstone's") para 81 1.7 4.

Brutus v Cozens U9731 AC 854, 862 by Lord Reid.

This Appendix sets out the various criminal offences which cover some of the

same ground as scandalising, As there are no reported cases of these offences

being applied to attacks on iudges,lwe draw on the existing case law to consider

their suitability as offences alternative to scandalising.

2

3

B.1
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that he or she intended the conduct to be insulting.T "Disorderly behaviour" is a

question of fact for the trial court to determine.E

8.5 Harassment, alarm and distress have not been defined. Until they, are they are

assumed to have their ordinary English-language meaning.e ln R (R) v DPP10 the

High Court described the terms "harassment", "alarm" and "distress" as relatively

strong terms. "Distress" in this context requires emotional disturbance or upset'"
However, when the defendant is accused of "harassment"' there is no need to

demonstrate that any person suffered real emotional disturbance or upset, but

the harassment must be more than merely trlvial.12

&tt

Where published and bY what means

Both this offence and the offence under section 5 cover words and behaviour and

the display of writing, signs or other visible representation. This covers posters,l3

sandwich boardsro and flag-defacement.l5 "Writing" includes typing, printing,

lithography, photography and other modes of representing or reproducing words

in a visible form.16 This could, for example, cover carrying banners with abusive

messages outside the court.

ln Chappell v DPP17 lhe Divisional Court held that the posting of an envelope,

with writing containing abusive or insulting words concealed inside it, through the

letter box of someone's home, could not amount to a "display"' There is also an

exception to the offences in sections 4A(2) and 5(2) of the 1986 Act where the

defendant was inside a dwelling and the other person is also inside that or

another dwelling. Such conduct would, however, be an offence under the

Malicious Communications Act 1988, seclion 1 18

8,6

8.7

7 Smith and Hogan p 1098.

8 Chambers v DPP 119951crim LR 896.

e Blackstone's para B1 1.63.

'o [2006] EWHC 1375 (Admin), (2oOO) 170Justice ofthe Peace Reports661at['12]'

1' Blackstone's para B11.76.

'2 Smilh and Hogan p 110'l; Southard v DPP 12006l EWHC 3449 (Admin), [2007]

Administrative Court Digest 53.

13 Norwood v DPP I2Oo3l EWHC 1564 (Admin), [2003] CrimLR888'
1a Hammond v Dpp [2004] EWHC 69 (Admin), (2004) 168 Justice ol the Peace Reports 601

15 Percyv DPP120011 EWCA Admin 1125,12002) Crim LR 835'

16 Blackstone's para Bl 1.56; lnterpretation Act 1978, s 5 and sch 1'

1? 
[1988] 89 crApp R 82.

18 Blackstone's paras 811.75 and 81'1 78.
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B.8 ln S v DPPIe material on a website was assumed to be within the scope of the

offence.2o Abusive online material about a iudge could therefore fall within the

offence if the judge later saw il and experienced harassment, alarm or distress.

lmpact on the victim

8.9 ln contrast with the section 5 offence,2l the victim of a section 4A offence must in

fact experience harassment, alarm or disttess.

B.1O There must be a causal connection between what the accused does and the

victim's harassment, alarm or distress.22

Mental element

8j2 The offence requires proof of an intention to cause harassment, alarm or distress.

The intention may be inferred from the words used,2a although this is a matter for
the tribunal of fact in each case.25

(3) lt is a defence for the accused to prove-

(a) that he was inside a dwelling and had no reason to believe
that the words or behaviour used, or the writing, sign or other
visible representation displayed, would be heard or seen by a
person outside that or any other dwelling.

(b) that his conduct was reasonable.

8.14 The equivalent defences to the offence under section 5 are discussed more fully
below.26 Conduct is "reasonable" if it is an exercise of ECHR rights in
circumstances in which an interference with that exercise would not be justified

under articles 10(2) and g(2).27 Cases which fall outside the scope of

'' [2008] EWHo 438 (Admin), [2008] 1 wLR 2847.

20 Blackstone's para B1 1.63.
2' See para 8.16 below.
22 Rogers v DPP 22 Jul 1999, unreported; Blackstone's para 811.63.

'?3 [20081 EWHc 438 (Admin), [2008] 1 wLR 2847.

21 Blackstone's para Bl 1.65.
2s P Thornton and olhe.:, The Law of Public Order and Protest (2010) para 1.214.

2u See para B.3O below.
27 Blackstone's para Bl l.66.

3

8.11 The otfence may be committed even if the material that eventually causes the

harassment, alarm or distress is no longer in the public domain at the time it

causes the reaction. ln S v DPl3 the police showed the victim an abusive
photograph of him which had been put online but which had since been taken

down. The offence was held to have been committed, as the chain of causation

between the act of posting and the distress suffered was not broken.

Defences

8.13 According to section 4A(3):



A\9
scandalising, under the defence of discussion of matters of public interest, would

for this reason also fall outside the section 5 offence.

8..15 l^ Dehal y cpss tne defendant, a practising sikh, placed a poster on the notice

board of his local temple. The poster accused the President of the temple of

beingaliaranda..hypocritepresident''.Thedefendantwasconvictedunder
section4A.onappeal,Dehalclaimedthathisstatementswerereasonable
because he believed that they were correct. He also asserted his right to freedom

of expression under article 10. ln allowing the appeal, Mr Justice Moses (now

Lord Justice Moses) said:

However insulting, however unjustified what the appellant said about

the President of the Temple, a criminal prosecution was unlavvful as a

result of section 3 of the Human Rights Act and article 10 unless and

until it could be established that such a prosecution was necessary in

order to prevent public disorder.2s

Public Order Act 1986 section 5

8.16 Section 5 of the Public Order Act 1 986 provides that:

(1) A person is guilty of an offence if he-

(a) uses threatening, abusive or insulting words or behaviour, or

disorderly behaviour, or

(b) displays any writing, sign or other visible representation which

is threatening, abusive or insulting,

8.17

within the hearing or sight of a person likely to be caused

harassment, alarm or distress.

The section 5 offence is, essentially, the basic form of the offence of which the

section 4A offence is an aggravated form.3o Section 44 requires both an intention

tocauseharassment,alarmordistressandtheactualcausingofharassment,
alarm or distress. Sectlon 5 does not require either of these, but only that the

conduct take place "within the hearing or sight of a person likely to be caused

harassment, alarm or distress thereby". A protestor or olher person carrying an

abusive message on a banner outside a court is more likely to commit the

offence under seclion 5 than under section 44, as the intention will generally be

to spread the message to the public rather than to cause distress to the judge'

28

29

30

[2005] EWHC 2154 (Admin), (2005) 169 Justice of the Peace Reports 581'

[2005] EWHC 2154 (Admin), (2005) 169 Justice of the Peace Reports 58'l at [12]

P Thornton and oth ers, The Law of Pubtic Ordet and Protest (2010) para 1 206'
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B.18

Type of conduct or words

There are two conditions governing the type of conduct or words. First, they must
be "threatening, abusive or insulting".31 Secondly, they must be likely lo cause
"harassment, alarm or distress". We noted above that the terms "harassment",
"alarm" and "distress" are, according to the High Court, relatively strong terms,
and that "distress" requires emotional disturbance or upset.32 Whether a person

was likely to be caused harassment, alarm or distress is a question of fact not
law. lt can, therefore, only be determined by the kibunal of fact in each particular

case."

B.19 For the purposes of sentencing, it is an aggravating factor that the victim is
providing a public service.v This would clearly apply to abusive comments about
judges.

8.20 Several cases where this provision has been used have involved abuse or insults
directed at a group as a whole (although in each case there has been an
individual or a number of individual victims who have been harassed, alarmed or
distressed). lo Hammond v DPP,3s for example, an evangelical Christian
preacher repeatedly carried a large double-sided sign with the words "Stop

lmmoralityl Stop Homosexuality! Stop Lesbianism!" while preaching in a town
centre. Some of the individuals who saw this placard found the words insulting or
distressing, and the conviction was upheld. A sign making accusations against
judges collectively is perhaps less likely to cause such a strong reaction, though
examples could be devised.

Where published and by what means

8.21 As with section 4A, the section 5 offence covers words and behaviour and the
display of writing, signs or other visible representation.

8.22 ln the context of section 4A of the Public Order Act 1986, we noted above36 that
the Divisional Court in S y DPFT assumed that a photograph posted online could
be a "visible representation" within the meaning of lhe 1986 Act. This might
suggest that online postings could fall under section 5 as well as under
section 44. However, according to Lord Justice Kay:38

31 For the meaning of this phrase see para 8.4 above. On 12 Oecember 2012 the House of
Lords voted in favour of an amendment to remove the word 'insulting":
httpJ/www.publications.parliamenl.uUpa/1d201213/ldhansrd/texU 121212-0002.hlm (last
visited 13 Dec 2012).

32 see para 8.5 above.
33 P Thornton and others, The Law of Public Order and Protest (2010) para 1.190.
3 Blackstone's pan 811.72.
tu 

[2004] EWHC 69 (Admin), (2004) 168 Justice of the Peace Reports 601; Blackstone's para
81 1.81.

tu See para 8.1'labove.

" [2oogl EWHC 438 (Admin), [2008] 1 wLR 2847.
38 s v oPP 12oo81 EWHC 438, [2008] 1 wLR 2847 at [i2].
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There is a signtficant difference between the two sections: section 5

requiring the display to be "within the hearing or sight" of a person

likely to be caused harassment, alarm or distress thereby lt may well

be that by the time the Public Order Act 1986 was amended in 1994

[to include section 4A], the omission of the "sight and sound"

requirement was conditioned by an appreciation of the problems

created by the posting of offensive material on websites, although

both statutes contain similar provlsions about display by a person

inside a dwelling and the effect on a person inside that or another

dwelling: see sections 4A(2\ and 5(2).

Mr Justice Walker also stressed3e the fact that Section 5 requires that the relevant

acts take place within the sight or hearing of a person likely to be caused

harassment, alarm or distress. lt is not clear whether material posted online

satisfies this additional requirement of being within a person's sight or hearing. lt

therefore does not follow from the decision in S v DPP that such material falls

within section 5.ao

Even if section 5 does exclude online postings, these acts are likely to be

covered by the offences in the Communications Act 200301 and the Malicious

Communications Act 1 988.42

lmpact on lhe victim

As noted in Bal3 the conduct in section 5 does not have to be directed towards

another person; and unlike in section 4A there is no need to prove that any

personactuallyexperiencedharassment,alarmordistress.Forthisreason.a
public accusation against a group of judges, such as the judges of a particular

court, can in principle fall within the ofience.

According lo Taytor v DP/a lhere must be evidence that there was someone

able to hear or see the accused's conduct. The prosecution does not have to call

evidence that he or she did actually hear the words spoken or see the

behaviour.as

ln Lodge v Dpy'6 lhe Divisional court held that whether a person was likely to be

caused harassment, alarm or distress is a matter of fact to be determined by the

magistrates. lt is sufficient if the other person in question (in that case a police

'e s v oPP 12008; EwHc438, [2008] 1wLR2847at[15].
oo J Rowbottom, "To Rant, Vent and converse: Protecting Low Level Digital Speech" (2012)

i iiii ciio,iag" hw iournat 355' 361. Rowbottom notes that Geach and Haralambous

,.iu'r" tnrt .6 Ooes apply to internet postings: N Geach and N Haralambous' "Regulat'ng

iai""sn 
"ni' 

rttne Law Fii for the Social Networking Age?" (2009],73(3) Journal of

Criminal Law 241,254.
ot See para 8.37 and following below.

o' See para 8.60 and following below.

'3 [1990] 90 crApp R 378.

* 
[2006] EWHC 1202 (Admin), (2006) 170 Justice of the Peace Reports 485'

a5 Blackstone's para 811 .76.

ou 
[1989] Crown Office Digest 179. (1988) fhe Times,26 Oct 1988'

823

8.24

8.26
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ela
officer) feels alarm, harassment or distress on behalf of someone else, for
example, a child.47

8.27 There is a defence, under section 5(3)(a), that the defendant had no reason to
believe that there was a potential victim within hearing or sight, who was likely to
be caused harassment, alarm or distress.

Mental element

8.28 Section 6(4) of the 1986 Act reads

(4) A person is guilty of an offence under section 5 only if he intends
hrs words or behaviour, or the writing, sign or other visible
representation, to be threatening, abusive or insulting, or is aware
that it may be threatening, abusive or insulting or (as the case may
be) he intends his behaviour to be or is aware that it may be
disorderly.

8.29 ln DPP v Clarkeas the Divisional Court held that the defendant's intention or
awareness under section 6(4) is to be tested subjectively in light of the whole of
the evidence.

8.30

8.31

8.32

Defences

The defences, which it is for the defendant to prove, are set out in section 5(3):

(3) lt is a defence for the accused to prove-

(a) that he had no reason to believe that there was any person
within hearing or sight who was likely to be caused
harassment, alarm or distress, or

(b) that he was inside a dwelling and had no reason to believe
that the words or behaviour used, or the writing, sign or other
visible representation displayed, would be heard or seen by a
person outside that or any other dwelling, or

(c) that his conduct was reasonable.

ln DPP v Clarkeas the Divisional Court confirmed that the test in relation to the
defence under section 5(3)(c) (that the defendant's conduct was "reasonable") is
objective. The first two defences are to be tested subjectively.so

Conduct is reasonable if it is an exercise of ECHR rights in circumstances in
which an interference with that exercise would not be justified under articles 10(2)
(the qualifications to the right to freedom of expression) and 9(2) (the

'7 Blackstone's pa'€ 811.76.
48 

[1992] 94 crApp R 359.
4e 

[19921 94 CrApp R 3s9.
50 P Thomton et al, The Law of Public Order and Protest (2010) para 1.198.
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8.34

835

433
qualitications to freedom of religion).5r ln this case, the applicant's

reasonableness defence was re.iected, having regard to the "legitimate aim" of

protecting the rights of others and preventing crime and disorder' ln the same

way, in the case of abusive maierial about judges, the reasonableness defence

could be re.jected having regard to the aim of protecting the authority and

impartiality of the judiciary.

ln Percy v DPF? the Divisional Court, relying on the reasonableness defence in

section 5(3)(c) and on artiCle 1o of the ECHR, held that a protester,s conviction

under article 5 for defacing the flag of the USA at an American airbase was

incompatible with her Convention rights. The court noted that "article 10(1)

protects in substance and in form a right to freedom of expression which others

may find insulting", and that "restrictions under article 10(2) must be narrowly

construed".s3

ln Hammond v DPPja concerning the preacher carrying the "stop homosexuality"

sign,theDivisionalCourtheldthathisdefenceunderarticles9andl0ofthe
ECHR was not made out. His refusal to stop displaying the sign when it was

clearly causing offence was held not to be reasonable, and the justices' decision

- that there was a pressing social need to restrict the defendant's right to

freedom of expression under article 10 in order to promote tolerance towards all

sections of society - was not overturned.

lt has been noted that these cases .,provtde no clear pattern or a definitive

answer as to the precise limits of the defence of reasonable conduct"'55

ln Abdu! v Dpp,56 the Divisional Court dismissed the defendants' appeals against

their convictions under seclion 5. The defendants had attended a parade by a

regrment which had been deployed to Afghanistan and lraq They had chanted

slJgans such as "rapists", "murderers" and "go to hell" The Divisional Courl

not"O tnut there is not, and cannot be, any universal test for resolving when

speech goes beyond legitimate protest. Here, the protest took the form of

personalinsultsdirectedtowardsthesoldiers.Theprosecutionwasheldtobe
proportionate to prevent public disorder and protect the soldiers' reputations'

COMMUNICATIONS ACT 2OO3

Communications Act 2003, section 127(1)

8.37 Section 127(1) of the Communications Act 2003 provides that a person is guilty

of an offence if he or she sends by means of a public electronic communications

51 Notwood v DPP t20o3l EWHC 1564 (Admin), [2003] Crim LR 888; see Blackstone's

para 811.80.

" [2oot] EWcA Admin 1'125, [20021 crim LR 835.

'3 Percy v DPP l2oo1l EWCA Admin 1125,120021crifi:' LR835at[27]'

* 
[zooa] EWHC 69 (Admin), (2004) 168 Justice of the Peace Reports 601; see para 8 20

above.

55 C Newman and B Middleton, "Any Excuse for Certainty: English Perspectives on the

Defence of 'Reasonable Excuse'; (2010) 74(5) Jounal ol Criminal Law 472' 482'

s 
lzot t1 ewnc 247 (Admin), [2011] crim LR 553,

8
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aag
network a message or other matter that is grossly offensive or of an indecent,
obscene or menacing character.

Type of conduct or words

B.38 The test of whether the communication is grossly offensive or of an indecent,

obscene or menacing character is an objective one. ln DPP v Collins,sl

concerning racist telephone messages about asylum and immigration sent to an

MP, Lord Bingham held that:

It is for the justices lo determine as a question of fact whether a
message is grossly offensive, that in making this determination the
justices must apply the standards of an open and iust multiracial

society, and that the words must be judged taking account of their
context and all relevant circumstances. sB

Lord Carswell said

The messages would be regarded as grossly offensive by reasonable
persons in general, judged by the standards of an open and just

multiracial society. The terms used were opprobrious and insulting,

and not accidentally so. I am satisfied that reasonable citizens, not

only members of the ethnic minorities referred to by the terms, would

find them grossly offensive.5e

8.39 ln Chambers v DPP,60 concerning a jocular threat on Twitter to blow up an airport

if it closed, the court examined "menacing" communications.6' lt held that a

message which did not create fear or apprehension in those to whom it was
communicated, or who might reasonably be expected to see it, fell outside
section 127(1)(a), "for the very simple reason that the message lacks menace".62

The discussion concerned messages which are potentially menacing, if at all, to
the public at large: as seen in DPP v Collins,63 different considerations may apply

to communications which appear to menace some individuals but not others.6a

8,40 In his discussion on the interpretation of "grossly offensive" communications in

DPP v Collins,Gs Professor Gillespie argues thal the House of Lords' suggestion,

that because one section of society finds something grossly offensive the "whole

9

u' 
12ooo1 UKHL 40, [2006] 1 wLR 2223.

u' DPP v collins, l2oool UKHL 40, [2006] 1 wLR 2223 at [91.

"e DPP v Co ins, [2006l UKHL40, 12006]'l wLR 2223 atl22l.
uo 

lzotzl EWHC 2157 (Admin), [2013] 1 crApp R 1.

61 Chambers v DPP 1201?|] 1WHC 2157 (Admin), [2013] 1 Cr App R 1 at [38].
62 Chambers v DPP I2O12l EWHC 2157 (Admin), [2013] 1 Cr App R I at [301.
63 

[2006] UKHL 40, [2006] 1 wLR 2223.

* see para 8.45 and following below.

6t 
[2ooo] UKHL 40, [2006] 1 wLR 2223.



) lls
of society" will, is questionable. According to him, it could be argued that this is

one difference between "offensive" and "grossly offensive".66

B.41 This point may perhaps be relevant for offensive communications made to or

about the judiciary if there was a case, where, for example, the whole of society

would not view the communication as "grossly offensive" and yet, for some

reason, it is grossly offensive to the judiciary. The application of section 127 in

such cases may depend on the view of the "whole of society",

Where published and bY what means

8.42 A message or other matter is "sent" as soon as it is posted on any public

electronic communicalions network 6T This includes, for example,

communications made by webcam,6s telephone messages,6e text messaging,T0

email,71 FacebookTz and Twitter.T3 lt is irrelevant whether the communication is

received or by whom it is received.Ta

8.43 According lo Chambers v DPy's a "hveet" on Twitter was a message sent by an

electronic communications service for the purposes of section 127(1):

accordingly'Twitterfellwithinitsambit.TheDivisionalCourtinchambers
observed that:

Whether one reads the "tweet" at a time when it was read as

"conlent" rather than "message", at the time when it was posted it was

indeed "a message" sent by an electronic communications service for

the Purposes of section 127iir1.76

onthesameprinciple,awebpostwouldfallwithintheambitoftheAct:both
twilterpostsandwebpostsarepublicpostings,althoughTwitterdoeshavea
communicative function which web pages may not have'

8.44 Professor Gillespie supports the decision in chambers to include Twitter within

thescopeofsectionl2T.Henotesthat'..thecommunicationsAct2003was
always intended to cover modern information and communication technologies,

indeed its passing was sought to update the law".77 some commentators have

tr A Gillespie, "Offensive communications and the Law' 12006l Entedainmenl Law Review

236,237.
67 Communications Act 2003, s 32.

as I v Dunn lz112l HCJAC '108,2012 SLT 983

6e DPP v Co ins120061 uKHt 40, [20061 1 wLR 2223.

10 Jude v HM Advocate 120111UKSC 55, 2012 SLT 75.

11 Jude v HM Advocate 12011) UKSC 55,2012 SLT 75. See also A Gillespie, "offensive

Communications andihe Law" [20OOl Enteiainment Law Review 236'

7? R v Btand 120121 EWCA Crim 664.

t3 Chambers v DPP [2012] EWHC 2 157 (Admin), [2013] I cr App R 1 at [25]'

7o DPP v Collins 12006l UKHL40, [2006] 1wLR2223atl8l'

'5 l2)12l EwHc 2157 (Admin), I2o13l l Cr App R l; see para B 39 above'

'u 12O',tZ1EWHC 2157 (Admin), [20131 1 cr App R 1 at [25]

'7 A Gillespie, "Twitter, Jokesandthe Law", (2012) 76(5) Jo umal ot Criminal Larv364' 365
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aab
noted that the decision to extend the scope of public electronic communications

net\rork may have unintended implications, for example, leaving open th-e

possibility that Twitter could be bound by certain regulatory requirements'78

Rowbottom comments that section 127 "appearc to be used as a general criminal

control on digital communications".Te He also raises concern as to whether the

use of criminal sanctions for communications made via new media is always

appropriate:

The problem is that the existing laws dealing with such

communications can be overly expansive and catch statements that

might not warrant such serious treatment Any such law should be

tailored to deal with the most serious and deliberate cases of

harassment or bullying.so

lmpact on the victim

8.45 The offence is complete as soon as the message is sent: it is not necessary for

receipt of the message to be demonstrated. lt follows that liability for the offence

cannot depend on any particular impact on the recipienl-

8.46 The test is whether the message is "couched in terms liable to cause gross

offence to those to whom lt relales":8r not necessarily to the recipient if any Any

liability of the defendant will arise "irrespective of whether the recipient was

grossly offended/menaced/found it to be indecent or obscene".82 On the contrary'

an offence may be committed even where the communication was welcomed by

the recipient, provided that it was liable to cause gross offence to those to whom

it relates.s3

8.47 ln DPP v Collins,sa Lord Brown of Eaton-under-Hepvood contrasted

section 127(1)with section 1 of the l\rlalicious Communications Act 1988.8s The

latter requires the sender of a message to it to cause distress or anxiety to its
immediate or eventual recipient. He added:

" C Watson, J Wheeler and B lngram. "UK Twitter Judgment: The Law with Unintended
Consequences?" (2012) 7(91 World Communications Regulation Repoi 37.

7e J Rowbottom, "To Rant, Vent and converse: Protecting Low Level Digital Speech'(2012)
7 1 (2) Cambridge Law Jou rnal 355, 364.

80 J Rowbotlom, "To Rant, Vent and Converse: Protecting Low Level Digital Speech'(2012)
7'l (2) Ca mbridge Law Jou rnal 355, 37 5.

81 DPPvCo ins120061 UKHL40, 1200611WLR2223 at [9] by Lord Bingham (emphasis

ours).
82 Smith and Hogan p 1082.

E3 Smith and Hogan p 1082; DPP v co ins 120061 UKHL 40, [2006] 1 WLR 2223 at [26]

'o [2006] UKHL 40, [2006] 1 wLR 2223.

u' 
[2006] UKHL 40, [2006] 1 WLR 2223 at [25] to [27].
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Not so under section 127(1Xa): the very act of sending the message

over the public communications network (ordinarily the public

telephone system) constitutes the offence even if it was being

communicated to someone who the sender knew would not be in any

way offended or distressed by it, Take, ,or example, the case

considered in argumenl before your Lordships, lhat of one racist

talking on the telephone to another and both using the very language

used in the present case. Plainly that would be no offence under the

1988 Act, and no offence, of course, if the conversation took place in

the street. But it would constitute an offence under section 127 (1)la)

because the speakers would certainly know that the grossly offensive

terms used were insulting to those to whom they applied and would

intend them to be understood in that sense.86

On the same reasoning, the offence could cover communications between two

disappointed litigants including offensive remarks about judges'

Mental element

B.48 The mental element of the offence is one of basic intent.87

8.49 The ofience is complete when the message is sent, provided the defendant is

Showntohaveintendedorbeenawareoftheproscribednatureofhis
communication.ss

B.50 lntention or awareness of the grossly offensive nature of the communication is

required under section 127.se Lord Bingham in DPP v Col//nsso held:

A culpable state of mind will ordinarily be found where a message is

couched in terms showing an intention to insult those to whom the

message relates or giving rise to the inference that a risk of doing so

must have been recognised by the sender.''

8.51 ln Chambers,s2 concerning "menacing" communications, the court held that

whereamessageisintendedaSajokeitiSunlikelythatthementalelementfor
the offence will be established.s3

'u [2006] UKHL ao, [2006] 1 wLR 2223 at [26].

81 chambersv DPP l2o12l EwHc 2157 (Admin), [2013] l crAppR 1at[36] We define

ipecitic intent offences is those for which the required mental element ls one of

iiowteage, intention or dishonesty' and basic intent offences as all those for which the

reluirea-mentat etement is not int;ntion, knowledge or dishonesty (this includes otfences

ol iecklessness, belief, negtigence and strict liability).

88 Smith and Hogan p 1081.

8s Blackstone's para 818.28.
no 

[2006] uKHL40, [2006] 1wLR2223.
e' DPP v Cotlins12006l UKHL 40, [20061 1wLR2223at111]
s'? 

l2o12l EWHC 2157 (Admin), [2013] 1 cr App R 1 ; see para 8.39 above'

s3 Chambers v DPP [2012] EWHC 2157 (Admin), t20131 1 crApp R 1 at [38]
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^^8Communications Act 2003, section 127(2)

8.52 lt is an offence, under section 127(2\, lo send by means of a public electronic

communications network a message that the sender knows to be false for the

purpose of causing annoyance, inconvenience or needless anxlety to another.

8.53 There are no reported cases specifically addressing section 127(2), but some
guidance may be derived from Col/lns. The House of Lords in lhat case was

concerned only with section 127(1 ) of the Act. However, many of their Lordships'

observations were addressed to section i27 in general. They also stressed that

many of their conclusions were based on the fact that section 127(1) is designed

to protect the integrity of the public electronic communications network. Given

that this is true also of section 127(2), il is reasonable to assume that the

opinions expressed in relation to section 127('l) would apply also to

section 127(2) except where precluded by the terms of subsection (2).

Type of conduct or words

8.54 lt is an offence to send by means of a public electronic communications nehvork

a message that the sender knows to be false for the purpose of causing

annoyance, inconvenience or needless anxiety to another. The offence could in

principle cover publications about judges that contain outright untruths, such as

misrepresentation of the grounds of a judgment.

8.55 ln addition, section 127(2)(c) makes it an offence persistently to use a public

electronic communicalions nehvork for the purpose of causing annoyance,

inconvenience or needless anxiety to another. Section 127 (2)(c\ assesses the

cumulatrve effect of the communications and so could be particularly useful

where a member of the judiciary was persistently targeted by communications
which, although not grossly offensive, indecent, obscene or menacing as required

under section 127(11, are sent for the purpose of causing annoyance,
inconvenience or needless anxiety.

8.56 Although section 127 (21(a\ is concerned with "false" messages,

Professor Walden points out that it is unclear whether thts would include

messages which are "true in terms of content but were sent under 'false

pretences', to cause annoyance, inconvenience or anxiety".ea This may be

relevant when considering this offence as an alternative to scandalising, as it is
not clear whether communications which are true but which are sent to members

of the judiciary under false pretences to cause annoyance would be covered by

section 127(2Xa).

Where published and by what means

8.57 The subsection covers any communication published by any public electronic

communications network. This would be interpreted in the same way as for the
purposes of subsection (1), to include telephone, Twitter, email and so on.e5

s I Walden, Computer Crimes and Digital lnvestigations (2007) pa? 3.207.
e5 See paras 8.42 and following above.
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8.58

Mental element

8.59 The offence under section 127 (2) differs from that under section '127(1), in that

thesendermustintendlocauseannoyance,inconvenienceorneedlessanxiety
to another. To that extent, it is an offence of Specific intent. However, it may be

hardtoprovethatthepersonresponsibleforthepublicationintendedtocaUse
annoyance, inconvenience or needless anxiety'

MALICIOUS COMMUNICATIONS ACT 1988

Malicious Communications Act 1988 section 1

Type of conduct or words

8.60Section1(1)oftheMaliciousCommunicationsAct.lgSSprovidesthat:

(1) Any person who sends to another person-

(a) a letter, electronic communicatione8 or article of any

descriPtion which conveYs-

a message which is indecent or grossly offensive;

2e1
lmpact on the victim

As with section 127il\:6 it would appear following DPP v Col/rnss7 that the

offence is complete as soon as the message is sent. The message must be sent

with the purpose of causing annoyance, inconvenience or needless anxiety to

another,but,againfollowingCo//ins,thereisnorequirementthattheotherbethe
immediate recipient of the message. Also, there appears to be no requirement

that annoyance, inconvenience or needless anxiety has in facl been caused'

(i)

(ii)

(iii)

a threat; or

information which is false and known or believed to be

false by the sender: or

(b) any article or electronic communication which is, in whole or

part, of an indecent or grossly offensive nature,

$ See paras 8.45 and following above.

" [2006] UKHL 40, [2006] 1wLR2223
os As inserted bytheCriminal Justice and PoticeAct 2001. s43(1Xa) Section 1(2A)of the

Malicious Communications Act 1988 (lhe 1988 Act") states that "electronic

communication" includes "(a) any orai or other communication by means of an electronic

co.mrnl"atio* network; and (b) any communication (however sent) that is in electronic 
..

form.., Geach and Haralambous notgthat since the insertion of ,.electronic communication''

in 200'l there has been a continuous rise in prosecutions under the 1988 Act: N Geach and

t,t iiratamoous, ,,Regutating Harassment: ls the Law Fit for the social Networking Age?"

(2009) 73(3) Journal of Criminal Law 241 , 250 '
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1.3o f
is guilty of an offence if his purpose, or one of his purposes, in
sending it is that it should, so far as falling within paragraph (a) or (b)

above, cause distress or anxiety to the recipient or to any other
person to whom he intends that it or its contents or nature should be

communicated.ss

8.61 This offence would cover, for example, a threatening email or grossly offensive

letter sent to a Judge.

8.62 ln Connolty v DPP,too the court held that the words "indecent" and "grossly

offensive" should be given their ordinary English meaning.101 The fact that the

defendant in that case had a political or educational motive for sending close-up
photographs of aborted foetuses to pharmacists who supplied the "morning-after

pill" did not preclude the communication from being indecent or grossly

offensive.l02

Where published and by what means

8.63 Section 1(1)of the Malicious Communications Act 1988 is broader in scope than

section 127 of the Communications Act 2003, as it encompasses postal services

and other "physical delivery mechanisms" as well as electronic

communications.lo3 ll would not, however, cover a web post, which is not sent "to

another person". Lord Bingham in DPP v Collinslla noted that the object of the
1988 Act was "to protect people against receipt of unsolicited messages which
they may find seriously objectionable".lo5 The purpose of the 2003 Act, by
contrast, was "to prohibit the use of a service provided and funded by the public

for the benefit of the public for the transmission of communications which
contravene the basic standards of our society".106

8.64 The Divisional Court in Chappe ll v DPP1\7 held that posting a letter containing
threatening, abusive or insulting words through a letter box would fall within the

es The genesis of the 1988 Act lies in the Law commission's Reporl on Poison Pen Letters
(1985) No 147. The recommendations made in the report are largely reflected in the 1988
Act: see G Broadbent, "Malicious Communications Act 1988: Human Rights'(2007) 71( )
Journal of Ciminal Law 288,288.

'oo [2007] EWHo 237 (Admin), [2008] 1 wtR 276.

'o' [2007] EWHC 237 (Admin), [2008] 1 WLR 276 at [10]. On the definition of ',grossly

offensive', see DPP v Collins12006l UKHL 40, [2006] 1 WLR 2223 at [9] and [221.

'o' [2007] EWHC 237 (Admin), [2008] 1 wLR 276 at [9].

'03 I Walden, Computer crimes and Digital lnvestigations (2007) para 3.198. For a discussion
oI other offences relating to behaviour which causes or which is likely to cause fear or
alarm and an argument in favour of their reform, see P Alldridge, "Threats Offences - A
Case for Reform" l1994l Criminal Law Review 176,179 and 182 and following.

'* [2006] uxHL qo, [2006] 1 wLR 2223.

'05 [2006] UKHL 40, [2006] 1 wLR 2223 at [7]. on col/,ns, see 'communications Acl 2003:
'Grossly Offensive' Message" (2007) 7'l(4) Journal of Criminal Law 301,303.

'ou [2006] UKHL 40,12006) 1wLR2223 at [7]. walden, however, questions the continued
relevance of this distinction in light of "our modern liberalised and compelitive
communicalions industry': I Walden, Computer C mes and Digital lnvestigations (2007)
para 3.199.

'ot 119641 89 cr app R 82, 89.

l:)
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ambitofSectionl(1)oftheMaliciousCommunicationsActl9S8ratherthan
section 5 of the Public Order Act 1986.108

8.65

Mental element

8.66Thementalelementofsectionl(1)isspecificintent:thesenderofamessage
mustact,atleastinpart,Withthespecificpurposeofcatlsingdistressoranxlety
to the immediate or eventual recipient of the message lt2 ln Connolly v DPP""

Lord Justice Dyson (now Lord Dyson) noted that the nature of the communication

may shed light on the defendant's state of mind'

Defences

8.67 Section 1 (2) of the 1988 Act provides that:

(2) A person is not guilty of an offence by virtue of

subsection (1 )(a)(ii) above if he shows-

(a) that the threat was used to reinforce a demand made by him

on reasonable grounds; and

(b) that he believed, and had reasonable grounds for believing'

that the use of the threat was a proper means of reinforcing

the demand.

B.6sThedefencecontainsbothsub,ectiveandobjectiveelements'tobeconsideredin
light of "all the circumstances".lta

'os See also oPP v Col/rns [2006] UKHL 40, [2006] 1 WLR 2223 at [7]'

ros Smilh and Hogan p 1081.

,,0 The message must also be either a threat, of an indecent or grossly offensive nature or

"ontrin 
f"l.-" infot.ation, following s 1(1)of the 1988 Act Geach and Haralambous argue

thatthe,lgsSAct.maybecomme-nded,,aSaresultbecauseunlikeotheroffences(suchas
theoffenceofharassmentUndertheProtectionfromHarassmentActl99T).itsetsa
minimum bar for the nature of the proscribed conduct: N Geach and N Haralambous'
;'n"grLting Flur"..ment: ls the Law Fit for the Social Networking Age?' (2009) 73(3)

Journal of Criminal Law 241,251.

"' l Walden, Computer Crimes and Digital lnvestigatlons (2007) para 3 200'

112 Connolly v DPP [2oo7l EwHc 237 (Admin), [2008] 1 WLR 276 at [9] and [22] See also

DPP v aottins 12006l UKHL 40, [2006i 1 WLR 2223 at [26]'

"' [2007] EWHC 237 (Admin), [2008] 1 wLR 276.

"o R TTrung) v tslewodh crown Coud 12012) EWHC 1828 at 16l'

lmpact on the victim
The offence does not turn on the recipient's actual reaction, but rather on the

intention of the sender.loe The offence could, therefore, still be made out if a

Judge receives a message intended to cause distress or anxiety"0 which does

not have this effect (for example, because the judge is "thick-skinned" by nature

or accustomed to receiving such messages). Walden notes that the same would

be true if the communication is never received."'

16
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ECHR implications

8.69 ln Connolly v DPP115 the court did not accept that prosecution under the '1988 Act

infringed articles 9 and 10 of the ECHR.rl6 Though those rights were engaged,

their restriction was justified under articles 9(2) and '10(2) as being necessary for
the protection of the "rights of others", namely the rights of the employees of the
three pharmacies who were in receipt of the disturbing photographs.llT

8.70 The court went on to note, however, that the "rights of others" are not to be given

unlimited protection. Although freedom of expression did not encompass the right

to cause drstress or anxiety,"s this would depend on the circumstances. The

court considered two factors to be relevant: the offensiveness of the materiallle
and the nature of the party requiring protection. For example, a doctor who
routinely performs abortions and a Cabinet member who had spoken publicly on
abortion "might well stand on a different footing" to the pharmacist's

employees,120 as they had more reason to expect that they would be exposed to

such material and may be presumed to be to some extent prepared for it.

8.71 The court in Connotty v DPP121 held further that the words "indecent or grossly

offensive" could be interpreted compatibly with article '10 by reading into section 1

a provision to the effect that the Act had not enacted an offence which would be

in breach of a person's Convention rights.122

"' [2007] EWHo 237 (Admin), [2oo8] r wLR 276.

"6 On Connolly, see "Qualifications to Freedom of Expression" 12007) 12(21 Communications
Law 72 and A Ashworth, "Malicious Communication: Defendant Anti-Abortionist - Sending
Photographs of Aborted Foetuses" [20071 C minal Law Review 729.

117 See also R flrung) v tslewofth Crown Court 12012) EWHC 1828 (Admin) at [10]: 'Article 1O

is a qualified article. A state is entitled by its law to circumscribe that right in the interests of
public salety and of the rights of others, providing that it does so by law. The United
Kingdom does so by law by the provisions ofthe Malicious Communications Act 1988 ... ."
by Mitting J.

"u [2007] EWHC 237 (Admin), [2008] 1 wLR 276 at [28].

"n [2007] EWHC 237 (Admin), [2008] 1 WLR 276. Dyson LJ held at [28] that "the more
offensive the material, the greater the likelihood that such persons have the right to be
protected from receiving it".

120 
120071 EWHC 237 (Admin), [2OOS] 1 WLR 276 at [28]. The court',s differentiation on the
basis of profession has been criticised by some commentators. Khan, for instance, argues
that the fact that doctors have stronger constitutions does not necessarily mean they will
be immune from sutfering offence, and notes that the court's approach could erlend widely
by including other professions such as abattoir or mortuary workers: A Khan, "A'Right Not
To Be Offended' under Article 10(2) ECHR? Concerns in the Construction of the 'Rights of
Others"'[20121 European Human Rights Law Review 191,194.

'2' [2007] EWHo 237 (Admin), [2oo8] 1 wLR 276.

'2' [2007] EWHc 237 (Admin), [2008] 1 wLR 276 at [12]. on the use of s 3 of the Human
Rights Act 1998 in Conno y and other cases, see Blackslone's para A7.25 and S Turenne,
"The Compatibility of Criminal Liability with Freedom of Expression' [2007] Ciminal Law
Rev,ew 866, 870 and following.
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PROTECTION FROM HARASSMENT ACT 1997

Protection from Harassment Act 1997 sections 1 and 2: harassment

8.72 Section 1 provides that:



433
(1) A person must not pursue a course of conduct-

(a) which amounts to harassment of another, and

(b) which he knows or ought to know amounts to harassment of

the other.

(1A) A person must not pursue a course of conduct-

(a) which involves harassment of two or more persons, and

(b) which he knows or ought to know involves harassment of

those persons, and

(c) by which he intends to persuade any person (whether or not

one of those mentioned aboveF

(i) not to do something that he is entitled or required to do'

or

(ii) to do something that he is not under any obligation to

do.'23

8.73
offence."o

8.7 4

Type of conduct or words

The 1997 Act does not provide exhaustive definitions of the type of conduct that

is jroscribed,'25 but it does provide examples "u Below we consider the relevanl

case law and its potential application to attacks on judges'

HARASSMENT

According to Lord Phillips MR in Ihomas v News Group Newspapers Ltd 
'127

"harassment" entails improper "oppressive and unreasonable" conduct targeted

at an individual and calculated to cause alarm or distress.'26 Though either alarm

t23 Subsection (1A)was inserted by Serious Organised Crime and Police Acl2005'

s 125(2Xa).
12' Protection from Harassment Act 1997, s 2 The Crime and Disorder Act 1998' s 32 creates

a racially or religiously aggravated form of this offence'

'25 DPP v Ramsdale [2001] EwHc Admin 106,lndependent 19 N4ar2001'

126 Protection from Harassment Act 1997, s 7(2).

"' [2OOll EWCA Civ 1233, The r,mos 25 Jul 2001 at [30].

12s Protection from Harassment Act 1997, s 7(2); see also Ma./Towksi v Guy's and St Thomas'

iviiiir"r izooor uKHL 34, [2007] 1 AC 224. Merety unattractive or unreasonabte conduct

will not suffiie: see Lord Nicholls in Mairowskial130)

A person who pursues a course of conduct in breach of sectlon 1 is guilty of an

8.75

18



134
or distress in isolation will suffice,'2s there is a minimum level of alarm or distress

which must be suffered.l3o

8.76 Section t has been held to cover "harassment of any sort".131 Baroness Hale in
l,lajrowski v Guy's and St lhomas' NHS lrusll32 noted that the definition of
harassment had been left deliberately wide, and so "a great deal is left to the
wisdom of the courts to draw sensible lines between the ordinary banter and
badinage of life and genuinely offensive and unacceptable behaviour".133 Context
is clearly important: in Conn v Sunderland City Council,l3a Lord Justice Gage
observed that "what might not be harassment on the factory floor or in the
barrack room might be harassment in the hospital ward and vice versa".'35

COURSE OF CONDUCT

5J7 According to section 7(3):136

(3) A "course of conduct" must involve-

(a) in the case of conduct in relation to a single person (see

section 1(1)), conduct on at least two occasions in relation to
that person, or

(b) in the case of conduct in relation to two or more persons (see

section 1('lA)), conduct on at least one occasion in relation to
each of those persons.

8.78 "Conduct" encompasses speech,137 actions and omissions.138

8.79 Establishing a course of conduct, as opposed to a series of "separate and
isolated incidents",'3s is an essential element of the offence. A one-off attack on a
judge, for instance by a disappointed litigant, would not, therefore, suffice. ln
lqbal v Dean lvlanson (Solicitors;,140 Lord Justice Rix stated that "it is the course
of conduct which has to have the quality of amounting to harassment, rather than

1a Protection from Harassment Act 1997, s 7(2). See S O'Doherty, "From Fan to Fanatic"
(2003) 167 Justlce ofthe Peace 564, 565.

'e Elackstone's para 82.163.

'3' DPP v Selvanayagam, The Times 23 Jun 1999 by Collins J.

132 Majrowksi v Guy's and st fhomas' NHS frust [2006] UKHL 34, 12007) I Ac 224.

'33 Majrowksi v Guy's and St fhomas' NHS frus, [2006] UKHL 34, [2007] 1 AC 224 atl66l.

'* [2oo7i EWoA civ 1492, [2008] |RLR 324.

'35 [2oo7l EWCA civ 1492, [2008] rRLR 324 at [12].
136 As substituted by Serious Organised cdme and Police Act 2005, s 125.

137 Prolection from Harassment Act 1997, s 7(4).

'38 ln R (Tafturetti) v DPP I2OO4I EWHC 2791 (Admin), [2004] All ER (D) 390 (Nov) the
deliberate failure to control dogs following a number of complaints was held to constitute
'conduct".

'3e Hrrs 120011 1 Family Law Reports 580 at [15].

"o [2011] EWCA civ 123, I20r1l|RLR42B.
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individual instances of conduct".1alThe matters said to constitute the course of

conductamountingtoharassmentmustbe.soconnectedintypeandincontext
as to justify the conclusion that they amount to a course of conduct" la2

The court will consider all the circumstances in determining whether there has

been a course of conduct.'a3 The fewer and further apart the incidents proven'

the less likely it is a course of conduct will be established, but in Lau v DPP1M lhe

court considered that incidents as far apart as a year could qualify.'05 There is no

requirement that the individual acts are similar in kind.1a6

Following Dpp v Hardy,,a7 a course of conduct that initially takes the form of a

legitima6 inquiry or complaint may descend into harassment if unreasonably

prolonged or persisted in.ro8

880

8.81

B.83

Where published and bY what means

8.82 Applying Baron v CPS,149 the sending of letters to a judge could constitute

harassment

Following Thomas v News Group Newspapers Lld,150 the publication of press

articles 
-about 

judges could amount to harassment' although in light of the

importancegiventofreeaomofexpresslonbythecourts,thecircumstancesin
which this could happen will be rare.'51 Lord Phillips (then Master of the Rolls) in

Ihomasheldthat"ingeneral,presscriticism,evenifrobust,doesnotconstitute
unreasonableconductanddoesnotfallwithinthenaturalmeaningof

'o' [2011] EWCA civ 123, [2011] IRLR 428 at [45]

'a2 Blackstone's para 82.160, citing Patel [2004] EWCA Crim 3284, t20051 1 cr App R 27 and

iiitt i opp tzootlEWHC Admin 483, i2ooi) 165 Justice of the Peace Reports 800'

"' sanrn 120091 EWCA Crim 2616 at [21l ln Keltv v DPP l2oq2] EWHC 1428 (Admin)' [2003]

Crim f-if aS,'tttr"e telephone calls made wrthin a space of five minutes were held to

amount to a course of conduct, taking into accouni the 'separate and distinct' nalure of the

"rit". 
tn grto, v CPS 13 Jun 2OOO, u-nreported, two letters sent some four and a half

months apart from each other amounted to a course of conduct'

'oo [2ooo] crim LR 580.

'ot 120001 Crim LR 580 at [15]. This was followed by Pratt v DPP l20O1l EWHC Admin 483'

iiOOli foS.fustice oftne peace Reports 800 in which only two incidents separated by

three months were held to suffice.

'ou Hlils [2001] 1 Family Law Reports 58O See also Smith and Hogan p 698 Since the

offente of icandaliiing the court concerns the publication of statements attacking the

judiciary, the acts in question would be of the same kind'

'07 [2008] EWHC 2874 (Admin), (2oog) 173 Justice of the Peace Reports '10'

'48 Blackstone's para 82.160.

"e Unreported, l3 Jun 2000. See A Hudson, .Privacy: A Right by Any Other Name" [2003]

European Human Rights Law Review 73, 81.

"o [2001] EWCA ciy 1233, The Times 25 Jul2o01 , see para 8.75 above on lhomas' see J

boad, "Harassment by the Media" [2002) Enteftainmenl Law Review 18'

'u' [2oo'l] EWoA Civ 1233, The Iimes 25 Jul 2OO1 at I35l by Lord Phillips MR: 'Before press

publications are capable of constituting harassment' they must be.attended by some

liieptional circumitance which iustifias sanctions and the restriction on the freedom of

expressionthattheyinvolve.ltisalsocommongroundthatSuch.circumstanceswillbe
rale'. See also A Hudson, "Privacy: A Right By Any Other Name" [2003] European Human

Rights Law Review 7 3, 82.
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harassment".ls2 Whether conduct is reasonable depends on the circumstances of
the particular case.'s3 An example of unreasonable conduct amounting to
harassment which was agreed to by the parties to that case was the publication
of press articles calculated to incite racial hatred of an individual.lsa Following
Trimingham v Assoclaled Newspapers Ltd,155 the question of whether the subject
of the publication is a "public figure" will be relevant to the reasonableness
enquiry.156

lmpact on the victim
8.84 The offence under section 1 requires the victim to be harassed in fact- This is

implicit in the non-exhaustive definition of "harassment" in section 7(2), which
includes alarming a person or causing the person distress.

8.85 Unlike section 4 of the Public Order Act 1986, the offence under section 1 of the
1997 Act could be made out even where the words are reported to a victim by a
third party.1s7

8.86

Mental element

As provided in section 1(1 Xb), the defendant must know or ought to know that the
course of conduct amounts to harassment of another. Section 1(2) states that a
defendant ought to know this "if a reasonable person in possession of the same
information would think the course of conduct amounted to or involved
harassment of the other".

8.87 This is an objective test; no concession can be made for conditions such as
paranoid schizophrenia which may affect the defendant's perception.ls8 ln

'52 1200't1 EWCA Civ 1233. The limes 25 Jul 2OO1 at [34j. At [24] Lord philtips MR hetd that
"harassment must not be given an interpretation which restricts the right to freedom ol
expression, save in so far as this is necessary in order to achieve a legitimate aim".

153 Thomas al l24gl to I25Ol. Lord Phillips MR held that the question of whether a series of
publications constitutes harassment "requires a publisher to consider whethel a proposed
series of articles, which is likely to cause distress to an individual, will constitute an abuse
of the freedom of the press which the pressing social needs of a democratic society require
should be curbed": see [50]. ln Timingham v Associated Newspapers Ltd 12012)EWHC
1296 (OB), 12012) 4 All ER 717, Tugendhat J applied fhomas. His Lordship held that for a
court to comply with s 3 of the Human Rights Act 1998, it must hold that joumalistic speech
is reasonable under s 1(3Xc) of the 1997 Act unless. "in the particular circumstances of the
case, the course of conduct is so unreasonable that it is necessary (in the sense of a
pressing social need) and proportionate to prohibit or sanction the speech in pursuit of one
of the aims listed in art 10(2) ... .": See [53], Bryden and Salter argue that this is a "high
hurdle" for an individual to surmount: C Bryden and l\.4 Salter, "Harassment: A High Hurdle"
(2012) 162 New Law Journal 1'106.

$o 
[2001] EWCA Civ 1233, fhe Ilmes25July2001 ar[37].

'55 [20'r2] EWHC i296 (oB). l2oi214 AtER717.

'56 Trimingham y Assoclated Newspapers Ltd I2O12l EWHC 1296 (OB), [2012] 4 All ER 717
at [93] and following by Tugendhat J.

'5' tn Kettett v Dpp [2001] EWHC Admin 107, [2oot]Alt ER (D) 124 (Feb), the defendanr
made two telephone calls to the victim's employer, falsely alleging that she was defrauding
the employer. The court held that the ofience was made out when the employer informed
the victim of the calls, thereby occasioning her distress: see ['16] by Penry-Davey J.

r58 Blackstone's 2013 para 82.'165, citing R v C [2001] EWCA Crim 1251,1200112 Family Law
Reports 757.
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Cravtford v CPS,'se the court held that in assessing the presence of the mental

element, nothing involving "cultural or racial differences should be taken into

account, unless it is relevant and supported by proper evidence" 160

ln practice, where the defendant intends to cause alarm and distress and

succeeds in doing so, this is likely to satisfy the requirements of

section 1(1 )(b).161

Defences

8.89 Section 1(3) Provides that:

(3) Subsection (1) or (1A) does not apply to a course of conduct if the

person who Pursued it shows-

(a) that it was pursued for the purpose of preventing or detecting

crime,

(b) that it was pursued under any enactment or rule oi law or to

comply with any condition or requirement imposed by any

Person under anY enactment, or

(c) that in the particular circumstances the pursuit ofthe course of

conduct was reasonable.

B.90 A defendant may rely on section 1(3Xa) only if the s^ole purpose of the course of

conduct is the prevention or detection of crime162 Section 1(3)(a) does not

require the course of conduct to be a reasonable means of achieving the purpose

of preventing or detecting crime. However, if the course of conduct iS 
..irrational or

lacking in any reasonable connection to the avowed purpose of preventing or

detecting crime", the court may find that the defendant was acling with a different

prrporul'ut ln Hayes v Willoughby,lla Lord Justice Moses noted that in practice it

would be unlikely for anyone who is not a member of a law enforcement agency

to succeed in establishing the defence under section 1 (3)(a)'165

B.g1 section 1(3Xb) protects, among other things, the right to free expression,l66 ln

one of the first cases in which the 1997 Act was considered, Mr Justice Eady

noted that the legislation was not intended to be used to stifle discussion of public

888

'5e [2ooo] EWHC 148 (Admin).

'60 [2oog] EWHC 148 (Admin) at [55].

'6' Earon v CPS 13 Jun 2000, unreported, by Kennedy LJ.

162 Hayes v Wiloughby l2}11l EWCA Civ 1541,1201211 WLR 1510 at [11] by Niloses LJ. lf th€

deiendant acts-with more than one purpose, s 1(3Xc) should be relied on instead: see [15]

ol Hayes.
163 Hayes v Willoughby [201 1] EWCA Civ 154'l 

' l?012) 1 WLR 1510 at [18i'

'n [2011]EwcA civ 1541.1201211 wLR 15'10.

165 Hayes v Willoughby L2O11l EWCA Civ 1541,12012) 1 WLR 15'10€-t[21] SeealsoEadyJ
in ilowlett v Holding [2006] EWHC 41 (OB), Ihe Imes I Feb 2006 at [33],

i66 Blackstone's para 82.166; Huntington Life Sciences v Cudin, fhe Times 1 1 Dec 1997'
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interest in public demonstrations.'67 The right to free expression under the ECHR
has also been held to be relevant in applying the defence of reasonableness
under section 1 (3)(c).168

B.92 Whether the conduct was reasonable for the purpose of section 1(3)(c) is judged

objectively,l6s and not on the basis of the defendant's personal characteristics.
Thus in R y C,''o the defendant's paranoid schizophrenia was held not to be
relevant to the defence,171 with the Court of Appeal pointing to the strong policy
grounds of protection underpinning the legislation:

The conduct at which the Act is aimed, and from which it seeks to
provide protection, is particularly likely to be conduct pursued by

those of obsessive or unusual psychological make-up and very
frequently by those suffering from an identifiable mental illness.
Schizophrenia is only one such condition which is obviously very
likely to give rise to conduct of lhis sort.172

8.93

894

Protection from Harassment Act 1997 section 2A: stalking
The Protection of Freedoms Acl 2012 inserted a new section 2A into the 1997
Act which creates an offence of stalking.173 Section 2A(1) provides that:

(1 ) A person is guilty of an offence if-

(a) the person pursues a course of conduct in breach of
section 1(1), and

(b) the course of conduct amounts to stalking.

Type of conduct or words

For an offence under section 2A to be made out, the course of conduct in breach
of section 1('1 )174 must also amount to stalking. A person's course of conduct
amounts to stalking of another person if: it amounts to harassment of that person;

the acts or omissions involved are ones assoc,ated with stalking; and the person

167 Hunlington Life Sciences v Cudin, The Times 1 1 Oec 1997; see also p 702.

'68 Timingham v Assoclated Newspap ers Ltd 12012) EWCH 1296 (OB), [2012] 4 All ER 7'17.

'ae ln DPP v Mosely, The Times 23 Jun 1999 it was held that it would not be a defence to
engage in a course oI conduct amounting to harassment in breach of a High Court
injunction because lhe defendant believed his conduct to be reasonable. See "Harassment

'- Defence that Course of Conduct Reasonable in Circumstances'[1999) Archbold News2.

"o R v c 12oo11EWcA crim 1251, I2oo1l2 Family Law Reports 757.
171 The appellant in that case sought to draw an analogy with the law of provocation and the

law of duress, in which the "reasonable man" is imbued with the subjective characteristics
of the accused. For an analysis of the court's reasons for rejecting this analogy, see G l\.1

Carey, "Harassment and the Reasonable Man" (2001 ) 165 Justice of the Peace 675.

"'Rvc12oo11EWCAcrim1251,[2001]2FamilyLawReportsT5Tat[18] by Hughes J. see
D Ormerod, "Trial: Direction to Jury - Reasonable Person - Reasonable Conduct -
Defendant Suffering from Paranoid Schizophrenia" [20011 Criminal Law Review 845.

"3 ln force from 25 Nov 2012.

"o See para 8.72 and following above.
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) 431
whose course of conduct it is knows or ought to know that the course of conduct

amounts to harassment of the other person.175

Section 2A(3) provides examples of acts or omissions which, in particular

circumstances, amount to stalking. These include: following a person; contacting

a person; publishing a statement or material relating to a person or purporting to

originate fiom a person; monitoring the use by a person of the internet, email or

anf other form of electronlc communication; loitering in any place; interfering with

any property in the possession of a person; and watching or spying on a person

The list of examples given in section 2A(3) is non-exhaustive' Therefore' new

forms of behaviour, such as electronic tracking of an individual, are not excluded

from the remit of this offence.176

lmpact on the victim

As under section 1, section 2A requires the victim to be harassed in fact'17s

MacEWannotesthatwherethedefendantactscovertly,the'.Victimimpact,'
element of the offence may be absent.180 This may occur, for example' where

victims are monitored without their knowledge.'81

Mental element

Thementalelementisthesameasforthesectionloffence:thedefendantmust
know or ought to know that the course of conduct amounts to harassment of

another.ls2 ihis would not be the case if the defendant acts covertly and the

conduct never comes to the attention of the victim.183 There does not appear to

be any requirement that the defendant knew that the course of conduct amounted

to stalking.

8.95

8.96

B.S7

8.98

8.99

B.100

175 Protection from Harassment Act 1997, s 2A(2).

176 Blackstone's pa? 82.171.
177 Protection from Harassment Act 1997, s 2A(3Xb).

"8 Protection from Harassment Act 1997' s 2A(3Xc),

17e Protection from Harassment Act 1997, s 2A(2Xa). See para B.84 above

's0 N MacEwan "The New Stalking OfFences in English law: will They Provide Eflective

Protection from Cyberstalking?" 12012) Criminal Law Review 767 ,776'
t" However, as Gillespie notes, where a third party discovers the covert surveillance and

informs the victim of it, harassment (and therefore stalking) could be made out: see the

response to MacEwan by A Gillespie, 'Cyberstalking and the-Law:-A Response to Neil

MacEwan" l2OBl Cnmiial Law Review 35 ' 38 and Kellett v DPP [2001] EWHC Admin

107, [2001]All ER (D) 124 (Feb) at [16] (discussed at footnote 157 above).

'8' See paras 8.86 to 8.88 above.

'83 N MacEwan "The New Stalking Otfences in English law: Will They Provide Effective

Protection from Cyberstalking?" I20121 Ciminal Law Review 767 ,776

24

Where published and bY what means

Section 2A encompasses letters addressed to an individual,lTT publications in the

pnnt media and electronic posts.178 For example, a blog which repeatedly posted

aggressive and offensive material about a judge could amount to stalking'
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8.101

Defences

There are no defences specific to section 2A, equivalent to the exclusions set out

in section 113;.'64 However, section 24 operates without prejudice to the

generality of section 2;185 and, as the section 2A offence must consist of conduct

in breach of section 1(1), it follows logically that the exclusions in section 1(3)

apply to the offence of stalking in section 2A. There is, however, no case law on

this point.

Protection from Harassment Act 1997 section 4: putting people in fear of
violence

8.102 Section 4('l) of the 1997 Act reads:

(1) A person whose course of conduct causes another to fear, on at

least two occasions, that violence will be used against him is guilty of

an offence if he knows or oughl to know that his course of conduct

will cause the other so to fear on each of those occasions.

Type of conduct or words

COURSE OF CONDUCT

We discussed the phrase "course of conduct" above.'86 ln determining whether

there has been a "course of conduct", it is necessary to consider all the

circumstances of the case. Relevant factors include the proximity in time and the

degree of similarity and whether the defendant was intentionally waging a

campaign against the victim. lt is not necessarily the case that any two acts

against the same victim which cause him or her to fear violence will always

amount to a course of conduct.'8t

VIOLENCE

8.104 "Violence" is not defined in the Act. ln the related context of public order ofiences,

section 8 of the Public Order Act 1986 reads as follows:

ln this Part-

"Violence" means any violent conduct, so that-

(a) except in the context of afftay, it includes violent conduct

towards property as well as violent conduct towards persons,

and

'& Contrast sections 4(3) and 4A(4), which explicitly set out defences to the offences in

sections 4 and 44: see paras B.111 and 8 125 below.

18s Protection from Harassment Act 1997, s 24(6).

'86 See para 8.77 and following above.

'u' R v H 12OO11 1 Family Law Reports 580; see D Ormerod, "Harassment: Separate lncidenls

Not Linked" [2001] Criminal Law Revieul 318, 319.
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it is not restricted to conduct causing or intended to cause

injury or damage but includes any other violent conduct (for

eiample, throwing at or towards a person a missile of a kind

capable of causing injury which does not hit or falls short)'

(b)

'88 See D Ormerod, "Harassment: Judge Wrongly Paraphrasing Language of the Act" [2000]

Criminal Law Review 582' 584.

'u' 120111 EWCA crim 1871,120121l crAppR5.

'eo Smith and Hogan p 704, citing R v DPP [2001] Crim L R 396; Hentey l2o001crim L R 582;

Caufti v DPP 120021 Crim L R 131.

'"t R 1A1 v DPP 12004] EWHC 2454 (Admin), [2005] Administrative court Digest 61'

1e2 See D ormerod, "Harassment: Judge Wrongly Paraphrasing Language of the Act" [20001

Ciminal Law Review 582, 583.

'e3 See D ormerod, 'Harassment: Whether Leaving Three Abusive and Threatening Phone

Citts on tne vicilm's Voice Mail, Which Were Listened to at one Time, CaPable of

Constituting 8 Course of Conduct" l2OO31 Ciminal Law Review 45, 47 '

'eo Blackstone's pa ru P,2.177 , citing Henley l2OOOl Crim L R 582 and Caurti v DPP 120021

Cdm LR 131.

'"u R v DPP l2ooll crim L R 396.

'tu [2010] EWCA Crim 123, [2010] 1WLR2770; see D Ormerod, "R v CutTis: Harassment -
i,roteition from Harassment Act 1997, s 4(1)" [2010] Criminal Law Review 638'

Where Published and bY what means

8.105 Following Haque,rse the sending of threatening letters, emails and text messages

to a iudge would amount to a section 4 offence'

8.106

8.107

B.108

lmpact on the victim

Afearofviolencecanbeinferredfromthreatswhicharenotdirectedspeciflcally
at the victim (for example, at his or her dog), but the victim must fear that violence

will actually be used against him or her- (that is, a fear of violence against others'

even famili members, rs insufficient).1e0 A threat to burn down the victim's house

L .rm"i"nt'n' There is no requirement in the Act that the violence which is

feared must be immediate. This potentially creates a very broad offence's2 The

fear of violence must be experienced on at least two occasions: there is no scope

for basing the offence on the cumulative effect ofthe defendant's actions.le3

Thedefendant,sconductmustactuallycausethevictimtofearthatViolencewill
be used against him or her - it is not sufficient for it to put the victim in fear of

*n"t mghin"ppen.'s The effect it has on the victim can sometimes be inferred

from the evidence, but if possible there should be direct evidence from the

victim.lss

The offence in section 4 has been interpreted as requiring proof of harassment'

ft,us, in curfis,le6 Lord Justice Pill held that the prosecution must prove, in

addition to the statutory requirements, the requirements identified by Lord Phillips

26

Under the 1997 Act, by contrast, a fear of damage to property alone is insufficient

-thefearinseclion4mustbethatviolencewillbeused"againsthim"'188



MR in Ihomas v News Group Newspapers Ltd1e7 (that the conduct was targeted
at an individual, was calculated to alarm or cause him distress, and was
oppressive and unreasonable). Curtis was followed jn Widdowsleg and reluctantly
in Haque-1ss

Mental element

Section 4('l) states that the defendant is guilty of the offence "if he knows or
ought to know that his course of conduct will cause the other so to fear on each
of those occasions". ln addition, section 4(2) reads as follows:

(2) For the purposes of this section, the person whose course of
conduct is in questron ought to know that it will cause another to fear
that violence will be used against him on any occasion if a reasonable
person in possession of the same information would think the course
of conduct would cause the other so to fear on thal occasion.

The effect of section 4(2) is that fear must have been caused on each occasion
within the course of conduct.2oo The ob.iective nature of the mental element
ensures that the offence covers, for example, defendants with mental illnesses
who do not appreciate the effect their actions are having.

(

8.109

8.110

Defences

8.1 'l 1 Under section 4(3) of the 1997 Act

8.112

(3) lt is a defence for a person charged with an offence under this
section to show that

(a) his course of conduct was pursued for the purpose of
preventing or detecting crime,

(b) his course of conduct was pursued under any enactment or
rule of law or to comply with any condition or requirement
imposed by any person under any enactment, or

(c) the pursuit of his course of conduct was reasonable for the
protection of himself or another or for the protection of his or
another's property.

The wording is similar to that in section 1(3).201 However, the defence in
section 4(3Xc) is narrower than that in section 1(3)(c),'z02 as it is limited to

't' [2oO1l EWCA civ 1233, [2002] Entertainment and Media Law Reports; see para B.75
above.

'er 120111 EWCA crim 1soo, [2ol i] crim LR 9s9.

"t [2011] EWCA Crim 1871,1201211 crApp R 5: see o ormerod, "Putting a Person in Fear
of Violence by Harassment: Defendant and Complainant Having Had Long, Close and
Mainly Affectionate Relationship - Defendant Alleged to Have Been Violent to Complainant
on Occasions Du ng Relationship" 12011) Criminal Law Review 959.

2oo Blackstone's para 8,2.'178.

201 Para 8.89 above.
202 For the definition in section 1(3)(c), see para 8.92 above.

,7
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pursuing a course of conduct that is reasonable for the protection of the

defendant or another or their properties.203 As in section 1(3Xc), it is the whole

"course of conduct" which must be reasonable.2G

Thereisonepossibledifficultyinrelationtothedefences'Wenotedabovethata
requirement of harassment has also been read into the section 4 offence'2o5 lt is

therefore possible, following Haque,2oo that all the conditions applicable to

section 1, including the exclusions in section 1(3), should be read in as well' thus

making the nrrro*"l. defences in section 4(3) redundant, though the position is

far froir clear and this would not seem to be the intended consequence of the

way the offences were drafted.

Paragraphs (a) and (b) are identical in the tlvo offences and would presumably b-e

interireied in ine same way, for example, as protecting freedom of expression 20T

However, it is hard to envisage facts on which this last excuse will be relevant to

the offence under section 4.

ln addition, section 12 of the Act provides that:

(1) lf the Secretary of State certifies that in his opinion anything done

by a specified person on a specified occasion related to-

(a) national security,

(b) the economic well-being of the United Kingdom, or

(c) the prevention or deteclion of serious crime,

and was done on behalf of the Crown, the certificate is conclusive

evidence that this Act does not apply to any conduct of that person on

that occasion.

Protection from Harassment Act 1997 section 4A: stalking which causes

the victim to fear violence or to suffer serious alarm or distress

Type of conduct or words

Section 44(1 ) of the 1997 Act208 provides that:

(1) A person ("A") whose course of conduct-

(a) amounts to stalking, and

(b) either-

'ot See case comment [201 1] Cdminal Law Review 959' 962.

'* See case comment [2001] Criminal Law Review 396, 398.

205 See para 8.108 above.

'ou [2011]EWCA Crim 1871,120121,1 CrApp R 5 para [73], emphasis ours; see case

comment at [2011] Criminal Law Review 962-

20' See para 8.91 above.

2@ lnserted by Protection of Freedoms Act 20'12, s 1 1 1(2); ln force from 25 Nov 2012

8.114

8.115

8.116

28
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(i)

(ii)

causes another ("8") to fear, on at least two occasions,
that violence will be used against B, or

causes B

substantial
activities,

serious alarm or distress which has a
adverse effect on B's usual day-to-day

8.117

is guilty of an offence if A knows or ought to know that A's course of
conduct will cause B so to fear on each of those occasions or (as the
case may be) will cause such alarm or distress.

Again, "course of conduct" will have the meaning outlined above.20e ln defining
"violence", the same considerations apply here as with the section 4 offence.2'o

8.118 As with the new section 2A offence, this new offence is based on the existing
section 4 offence with the added requirement of stalking. However, section
44(1Xb)(ii) is "new and significant", and may sometimes apply where the offence
under section 4 does not.211

8.119 As Professor Finch notes, stalking is a nebulous concept that makes a precise
legal definition difficult to formulate.2l2

8.120

8.121 MacEwan notes that the new stalking offences (sections 2A and 4A) continue to
cover internet-based communications with the victim, as well as the online
publication of "information" about the victim.2la

8.122

lmpact on the victim
It is a central element of the offence, as outlined in section 4A(1), that the victim
actually fears that violence will be used against him or her, or suffers serious
alarm or distress which has a substantial adverse effect on the victim's usual day-
to-day activities.

8.123

Mental element

The mental element, as outlined in section 44('1), is that A knows or ought to

know that A's course of conduct will cause B so to fear on each of those
occasions or (as the case may be) will cause such alarm or distress.

20s See para 8.77 and following above.

2to See para B.104 above.
2" Blackstone's para P.2.184.
2'2 E Finch, "Stalking the Perfect Stalking Law: An Evaluation ofthe Efficacy ofthe Protection

from Harassment Act 1997" [2002] Criminal Law Review 703, 703 to 704.

213 Protection from Harassment Act 1997, s 2A(3XcXi).

21' N MacEwan, "The New Stalking Offences in English Law: Will They Provide Effective

Protection from Cyberstalking?' 120121Crininal Law Review 767,777 1o778.

29

Where published and by what means

Examples of conduct which can be associated with stalking are given in section
2A(3). One such action is "publishing any statement or other material relating or
purporting to relate to a person".2'3
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Section 4A(2) and (3) further provide that:

(2) For the purposes of this section A ought to know that A's course

oi conduct will cause B to fear that violence will be used against B on

any occasion if a reasonable person in possession of the same

information would think the course of conduct would cause B so to

fear on that occasion.

(3) For the purposes of this section A ought to know that A's course

oi conduct will cause B serious alarm or distress which has a

substantial adverse effect on B's usual day-to-day activities if a

reasonable person in possession of the same information would think

the course of conduct would cause B such alarm or distress'

Again, this offence has an objective mental element ("ought to know")' which

eisures that defendants who do not appreciate the effect their conduct is having

(for example, because of mental illness) are caught by the offence'

Defences

Section 4A(4) Provides that:

(4) lt is a defence for A to show that-

(a) A's course of conduct was pursued for the purpose of

Preventing or detecting crime'

(b) A's course of conduct was pursued under any enactment or

rule of law or to comply with any condition or requirement

imposed by any person under any enactment, or

(c) the pursuit of A's course of conduct was reasonable for the

protection of A or another or for the protection of A's or

another's Property' 
2'5

The wording is identical to that in section 4(3).216 The same question arises here

as in section 4 about whether the conditions of section '1, including the exclusions

in section 1(3), are to be read into the offence.2rT

8124

8.125

Protection from Harassment Act 1997 sections 5 and 5A: restraining orders

8.126 Section 5 ofthe 1997 Act provides:

215 Protection from Harassment Act 1997, s 4A(4)

2's See para 8.111 above.

'" See paras 8.113 and 8.114 above.

30



218 lnserted by Domestic Violence, Crime and Victims Act 2004, s 12(5).

21e Major l2O1O) EWCA Crim 3016, [2011]Crim 1R328; see also A Gillespie, "Post-acquittal

Restraining Orders" (2011J75(21 Joumal of Criminal Law 94' 94 to 95.

(1) A court sentencing or otheMise dealing with a person ("the

defendant") convicted of an offence may (as well as sentencing him
or dealing with him in any other way) make an order under this
section.

(2) The order may, for the purpose of protecting the victim or victims
of the offence, or any other person menlioned in the order, from

conduct which-

(a) amounts to harassment, or

(b) will cause a fear of violence,

prohibit the defendant from doing anything described in the order.

(3) The order may have effect for a specified period or until further
order.

(5) lf without reasonable excuse the defendant does anything which
he is prohibited from doing by an order under this section, he is guilty
of an offence.

8.127 Section 5A218 of the 1997 Act provides:

(1) A court before which a person ("the defendant") is acquitted of an
offence may, if it considers it necessary to do so to protect a person
from harassment by the defendant, make an order prohibiting the
defendant from doing anything described in the order.

8.128 It is not the case that orders under section 5A can only be made where there is

uncontested evidence. However, the court must always, in open court, state the
factual basis for the order, The standard of proof for the making of the order is the
civil standard (that is, on the balance of probabilities). lt may therefore be the
case, without contradiction, that the evidence is not enough for the jury to convict
(beyond reasonable doubt) for the criminal offences in the 1997 Act, but that the

same evidence is sufflcient (on the balance of probabilities) for the imposition of a

restraining order. ln addition, the power to impose an order under section 5A

focuses on preventing future harm - this is a separate consideration from

whether the defendant has already harassed the victim.2le

31

,e6

(2) Subsections (3) to (7) of section 5 apply to an order under this
section as they apply to an order under that one.
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OTHER PROCEEDINGS

8.129 ln addition to these criminal offences there is, of course, the possibility of a civil

action for defamation. lnsulting remarks to.iudges in court will continue to be

covered by contempt in the face of the court.

TRI]
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ANNEXUR E - C6

The Hindu

The chilling effect of criminal contempt

27'n July,2o2o
A.P. Shah

Rhushan

It is regrettable that judges believe that silencing criticism will harbour respect for the

judiciary
These are strange times we are going through right now' The pandemic has brought all activities

to a virtual standstill. Even as workplaces and institutions are slowly and tentatively getting back

on their feet, the focus is on ensuring that the more important things get done first. Priorities are

being identified accordingly. no, ,rrJ sup,"*. court of India, identifying priority cases to take

up hrst (in a pandemic-constricted schedule) ought not to be very difficult: there are dozens of

constitutional cases that need to be desperately addressed' such as the constitutionality of the

citizenship (Amendment) Act, the electoral bonds matter. or the issue of habeas corpas petitions

from Jammu and Kashmir. tt is disappointing that instead of taking up matters of absolute

urgency in these peculiar times. the S'p'eme Court chose to take umbrage at two tweets' lt said

that these nveets .,brought the administration of justice in disrepute and are capable ol

underminingthedignityandauthorityoftheinstitution...AndtheofficeoftheChiefJusticeof
lndiainparticular....,,ltsresponsetothesetwotweetswastoinitiateSuomoluproceedingsfor
criminal contempt against the author of those tweets' the lawyer and social activist' Prashant

This need to ,'respect the authority and dignitl 0f the court" has monarchical origins lrom rvhen

the king of England delivered judgments himself. But over the centuries, with this adjudicatory

rors ng"Yy llftyillt 0!gll llnn000 iWi tO jUd$ S[lOwtng eilrellle 0etercIl0e t0 judges does l1ot srt

well with the idea of a at'not*tf iftt U * Law Commission in a 2012 report recommending

theabolitionofthelawofcontemptsaidthatthelawwasoriginallyintendedtomaintaina
"blaze of glory" around t";' 

- 

'; 
iaia ttrat the purpose of the offence was not "confined to

preventing the public f'o* g""lng the wrong 
. 

iiea 
.about 

judges"' But that where there are

shortcomings, it is equally irn;;;"t to preventlhe public tiom getting the right idea"'

A wide field in India

Theobjectiveforcontemptisstatedtobetosafeguardtheinterestsofthepublic,iftheauthority
ofthe court is denigrated ""alrur,..""rd.n..ln 

the.adm inistration ofiustice is weakened or

eroded. But the definition 
"r 

J.i.i".r contempt in India is extremely wide, and can be easily

invoked. Suo motu po*.., uf th. court to initiate such proceedings only serve to complicate

matters. And truth and good laith were not recognised as valid defences until 2006' when the

contemptofcourtsactwasamende<l.Nevertheless.theDelhiHighCourt,despitetruthandgood
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faith raised as defences, proceeded to sentence the employees of mid-day for contempt of court
for portraying a retired Chief Justice of India in an unfavourable light.

It comes as no surprise that Justice V.R. Krishna lyer famously termed the law of contempt as

having a vague and wandering jurisdiction, with uncertain boundaries; contempt law, regardless

of public good, may unwittingly trample upon civil liberties. It is for us to determine what is the
extent of such trampling we are willing to bear. On the face of it, a law for criminal contempt is
completely asynchronous with our democratic system which recognises freedom of speech and
expression as a fundamental right.

An excessively loose use of the test of 'loss of public confidenceo, combined with a liberal
exercise of suo motu powers, can be dangerous, for it can amount to the court signalling that it
will not suffer any kind of critical commentary about the institution at all, regardless of how
evidently problematic its actions may be. In this manner, the judiciary could find itself at an

uncanny parallel with the executive, in using laws for chilling effect.

Besides needing to revisit the need for a law on criminal contempt, even the test for contempt
needs to be evaluated. If such a test ought to exist at all, it should be whether the contemptuous
remarks in question actually obstruct the court from functioning. It should not be allowed to be
used as a means to prevent any and all criticism of an institution.

Obsolete abroad

Already, contempt has practically become obsolete in foreign democracies, with jurisdictions
recognising that it is an archaic law, designed for use in a bygone era, whose utility and necessity
has long vanished. Canada ties its test for contempt to real, substantial and immediate dangers to
the administration, whereas American courts also no longer use the law of contempt in response
to comments on judges or legal matters.

In England, too, from where we have inherited the unfortunate legacy of contempt law, the legal
position has evolved. After the celebrated Spycatcher judgment was delivered in the late l9g0s
by the House of Lords, the British tabloid, the Daily Mirror, published an upside-down
photograph of the Law Lords with the caption, "You Old Fools',. Refusing to initiate contempt
action against the newspaper, one judge on the Bench, Lord Templeton, reportedly said, ,,1

cannot deny that I am old; it's the truth. whether I am a fool or not is a matterof perception of
someone else" There is no need to invoke the powers of contempt.,, Even when, in 2016, theDaily Mail ran a photo of the three iudges who issued the Brexit ruling with the caption"Enemies of the People", which runy.onsidered excessive, the courts judiciously and sensibly
ignored the story, and did not commence contempt proceedings.

But Indian courts have not been inclined - or at least, not always 
- to display the samematurity and unruffled spirit as their peers elsewhere. An exception lay in justice S.p.Bharucha's response to Arundhati roy's criticism of the supreme court for vacating the stay for



lso
constructing a dam: although holding that Ms. Roy had brought disrepute to the court, nothing

further was done, for "the court's shoulders [were] broad enough to shrug off [these] comments"'

But this magnanimity was sadly undone when contempt proceedings were initiated against the

author for leading a demonstration outside the court, and filing an affidavit, where she said "it

indicates a disquieting inclination on the part of the court to silence criticism and silence dissent.

to harass and intimidate those who disagree with it. By entertaining a petition based on an FIR

that even a local police station does not see fit to act upon, the supreme court is doing its own

reputation and credibility considerable harm". For "scandalising its authority with mala fide

intentions", she was punished for contempt of court, and sentenced to a day's imprisonment,

with fine.

It is regrettable that judges believe that silencing criticism will harbour respect for the judiciary'

On the contrary, surely, any efforts to artificially prevent free speech will only exacerbate the

situation further. As was pointed out in the landmark U.S. case of Bridges v. California (1941),

.,an enforced silence would probably engender resentment, suspicion, and contempt for the

bench, not the respect it seeks". Surely, this is not what the court might desire'

Two observations and a link

Simultaneous with the Indian supreme court's decision to commence contempt proceedings

against Mr. Bhushan, the Pakistan supreme court hinted at banning YouTube and other social

media pratforms, for hosting what it termed'obiectionabre content'that'incited hatred'for

institutions such as the army, the judiciary, the executive, and so on' The eerie similarity between

the two sets of observations raises concerns about which direction the Indian Supreme court sees

itself heading. one can only hope that these fears are unwananted'

Justice A.P. Shah is retired chief justice, Delhi and Madras High Courts' and former

Chairperson, Law Commission of India

Source:

ITl
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The Hindu

Scandatising as contempt: On proceedings against Prashant

Bhushan

July 27,2020

The Hindu

Time to revisit the idea of 'scandalising' in contempt law, usher in judicial accountability

The initiation of proceedings for criminal contempt of court against lawyer-activist Prashant

Bhushan has once again brought under focus the necessity lor retaining the law of contempt as it

stands today. In an era in which social media are full of critics, commentators and observers who

deem it necessary to air their views in many unrestrained and uninhibited ways, the higher

judiciary should not really be expending its time and energy invoking its power to punish for

contempt of itself. While it may not be reasonable to expect that the courts should ignore every

allegation or innuendo, and every piece of scurrility, there is much wisdom in giving a wide

latitude to publicly voiced criticism and strident questioning of the court's ways and decisions.

Mr. Bhushan is no strangerto the art of testing the limits of the judiciary's tolerance of criticism.

He has made allegations of corruption against judges in the past, and has been hauled up for it.

The latest proceedings concern two tweets by him, one a general comment on the role of some

Chief Justices of India in the last six years, and another targeting the current CJI based on a

photograph. How sensitive should the country's highest court be to its outspoken critics? What

would be more judicious - ignoring adverse remarks or seeking to make an example of some

principal authors of such criticism to protect the institution? The origin of this dilemma lies in

the part of contempt law that criminalises anything that "scandalises or tends to scandalise" the

judiciary or "lowers the court's authority". It may be time to revisit this clause.

Few would disagree that contempt power is needed to punish wilful disobedience to couft orders

(civil contempt), as well as interference in the administration of justice and overt threats to

judges. The reason why the concept of contempt exists is to insulate the institution from unfair

attacks and prevent a sudden fall in the judiciary's reputation in the public eye. However, it has

been recognised by jurists that each time the offence of 'scandalising' the court or lowering the

court,s authority is invoked, some tend to believe that the courl has something to hide. lt was

believed in l8th century England that it was necessary "to be impartial and universally thought

so,', so that the "blazeof glory" around judges would stay undiminished. However, the contempt

doctrine fell into disuse, and England abolished the offence of "scandalising the court" in 2013'

In contemporary times, it is more important that courts are seen to be concerned about

accountability, that allegations are scotched by impartial probes rather than threats of contempt
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action, and processes are transparent. Unfortunately, in a system in which judges are not

expected to disclose the reason for recusing themselves, and even charges of sexual harassment

are not credibly investigated, it is only the fear of scandalising the judiciary that restrains much

of the media and the public from a more rigorous examination of the functioning of the judiciary.

Source:

https://www.thehindu.com/opinion/editorial/scandalising-as-contempt-the-hindu-editorial-on-

proceed in es-agai nst-prashant-bhushan/artic le32 I 98 I 26.ece
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The Indian Express

Two tweets

July 23,2020

The Indian Express

Contempt case against Prashant Bhushan shrinks the space Supreme Court has itself created -
and hurts the court
The initiation of contempt proceedings by the Supreme court, suo motu, against lawyer-activist

prashant Bhushan for his tweets, is off-key and jarring, not least because of its timing. At a time when

matters affecting citizens' lives and livetihoods vie for its attention, when the pandemic has set off social

and economic distress at an unprecedented scale, when questions persist about the effectiveness of the

state's response, when crucial constitutional cases have continued to drag on for years - like

the electoral bonds case - and when the court has shown Iittle urgency in matters in which delay could

render the case infructuous - as in habeas corpus petitions stemming from detentions in Jammu and

Kashmir - two tweets have riled Their Lordships. For the court, in this moment, to invoke its contempt

jurisdiction with alacrity against criticism of it is disappointing, and disturbing.

Contempt of court is more and more an anachronism in a democracy - it has been circumscribed and

rejected in the US and UK. In India, it remains a sweeping and vaguety worded offence which is at odds

with the Supreme court,s own record on expanding the scope and ambit of the fundamental right to

freedom of speech. And yet while the courts have made some effort to narrow the remit of sedition --
another outdated and controversial raw which can be and is weaponised (by government) - by

requiring a direct link with breach of pubric order or viorence, they have not insisted on a similarly

demonstrable link with obstruction of justice of the contemptuous act or speech. This failure to narrow it

down is compounded by what the apex court has done on wednesday. It sends a signal to courts across

the country that the chilling power of contempt is here to stay. That is especiaily disquieting when there

are apprehensions over a concentration of executive power and the spread of a political culture with a

shrinking space for difference and dissent'

In fact, particularty in times such as these, the court needs to take the high road, show broader shoulders'

instead of taking to task a public interest rawyer whose work has spurred legislation and made an

invaruabre difference in matters ranging from pubric corruption to poilution and displacement'

Bhushan,s comments on Twitter, th. court has said in the notice issued to him on wednesday' "have

brought the administration of justice in disrepute and are capabre of undermining the dignity and

authority of the institution ... and the office of the Chief Justiceof India in particular"'"' Social media

is not exactly suited for nuance, for the on-the-one-hand and on-the-other argument' Five years ago' in

Shreya Singhal, the apex court expanded the contours of freedom of speech and Article l9 to this noisy

space. The Supreme court's contempt case against Bhushan shrinks that space - and itself'

s/
Source:
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Bloomberg Quint 

(

Prashant Bhushan's Tweets f)on't Warrant Criminal

Contempt Action, ToP LawYers SaY

July 23,2020

Arpan Chaturvedi

It is tragic that some judges invoke the court's "dignity and authority" while acting in a way that

undermines it, said Navroze Seervai. The shoulders of a court should be broad enough to

withstand criticism, said Raju Ramachandran. The two tweets don't seem to have transgressed

into contempt, said Sanjay Hegde. It would appear to be a case of shooting the messenger, said

Aspi Chinoy. The four senior advocates spoke to BloombergQuint on a new contempt of court

case that the Supreme Court has taken up suo moto or of its own accord.

First, a quick word on contempt,contempt ol-court can be of two kinds, Civil, that is the willful

disobedience of a court order or judgment or willful breach of an undertaking given to a coufi.

Criminal, that is written or spoken words or any act that scandalises the court or lowers its

authority or prejudices or interferes with the due course of a judicial proceeding or

i nterferes/obstructs the adm in i strat i on of j ust i ce.

Noted lawyer and judicial activist Prashant Bhushan stands accused of the second type of

contempt. Criminal contempt, Because of two comments on social media platform Twitter. One

posted last month tagging an image of the Chief Justice of India Arvind Bobde sitting astride a

Harley Davidson bike. In his tweet, Bhushan noted the judge was sans safety gear such as mask

or helmet, the bike. expensive, belonged to a politician and that at the time the Supreme Court

was barely functioning.

"CJl rides a 50 Lakh motorcycle belonging to a BJP leader at Raj Bhavan Nagpur,

without a mask or helmet. at a time when he keeps the SC in Lockdown mode denying

citizens their fundamental right to access justice"- Fulltext of the tweet

Some days later, a poorly drafted petition was filed with the Supreme Court. The petitioner said

the remarks in the tweets were "too inhuman" and hence contemptuous of court' The court.

however, suo motu took cognisance and listed the matter for July 22.

During the hearing the bench highlighted another June 27 tweet of Bhushan published in the

Times of India on the day the hearing. In that. Bhushan had shared his personal view on the state

of the judiciary.

,,When historians in future look back at the last 6 years to see how democracy has been

destroyed in India even without a formal Emergency, they will particularly mark the role
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of the Supreme Court in this destruction, & more particularly the role of the last 4 CJIs."-

Full text of the tweet

Now the judiciary is offended. And it will examine if its prestige has been lowered by the tweets.

"We are, prima facie, of the view that the aforesaid statements on Twitter have brought the

administration ofjustice in disrepute and are capable of undermining the dignity and authority of
the Institution of Supreme Court in general and the office of the Chief Justice of India in
particular, in the eyes of public at large"" the bench said.

The Supreme Court has issued notice to Bhushan, Twitter and the Attorney General of India who

has been asked to assist in the case. The court will next take up the case for hearing on Aug. 5.

That kicked off a debate if the top court's action was warranted, Bloombergquint reached out to

senior lawyers for their view. Here's what they said.

"Contempt Jurisdiction Is Not... A Remedy For Thin Skin'

Navroz Seervai, Senior Advocate, Bombay High Court

The suo motu contempt proceedings initiated by a bench of the Supreme Court against Mr.

Bhushan constitutes an abuse olthe court's contempt jurisdiction, which-for good reason-is to be

exercised sparingly and with circumspection. It is no more than an attempt to silence legitimate

comment, and criticism as to the functioning of the court and it's judges, both inside and outside

the judicial sphere, through the unjustified threat of contempt. It is tragic that some judges

invoke the court's "dignity and authority", whilst acting in a way that undermines it. Contempt

jurisdiction is not has never been, and ought never to be a remedy for thin skin.

"Mr. Bhushan's tweets are an exercise of his fundamental right under Article l9 (l) (a) to

freely express himself by way of comment and criticism on the conduct of the class

private citizens, and on the well known fact of corruption in the higher judiciary fact

adverted to, by (amongst others) [former] Chief Justice SP Bharucha."

Prima facie, in my opinion, there is nothing in Mr. Bhushan's tweets that qualify as contempt of
Court. Historically, dictators silenced their critics: the spectacle of a Bench of the highest Court,

entrusted by our Constitution to uphold the freedom of speech, doing just that, is deeply

disquieting.

'Court's Shoulder Should Be Broad Enough To Face Criticism'

Raju Ramachandran, Senior Advocate, Supreme Court

The shoulders of a court should be broad enough to withstand criticism, even what it thinks is

unfair or distasteful criticism, keeping freedom of speech uppermost in mind. This is how courts

)
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have cautioned themselves. And rightly so, because ultimalely in contempt action, the judiciary

as an institution becomes ajudge in its own cause. Two tweets ought not to have made the court

depart from its own norm.

'Tweets Are Bhushan's Perception, Don't Qualify As Contempt'

Sanjay Hegde, Senior Advocate, Supreme Court

The two tweets in question appear to be in the realm of perception and comment and don't seem

to have transgressed into contempt. The general principle on contempt is that one can criticize a

judgment but you can't attribute motives to thejudge'

,,Lord Atkin has summarised the normal standard related to contempt and criticism of

court when he said thatjustice is not a cloistered virtue: she must be allowed to suffer the

scrutiny and respectful ... comments ofordinary men"'

In the tweet on four chiefjustices, it is a comment on the general functioning ofthe court ls he

[Bhushan] not entitled to perception? More so considering that one ofthe chief Justices himself

went out in a press conference against his predecessor. lt is a matter of perception ofthe court's

function. And on the other tweet, ifthere is a photograph and none ofthe facts are false then he

can share his percePtion.

It Would Appear To Be A Case Of Shooting The Messenger'

Aspi Chinoy, Senior Advocate, Bombal High Courl

Mr Prashant Bhushan has over the years taken up numerous public causes/Public lnterest

Litigations dealing with important issues regarding the f'unctioning ofour institutions and the

protection ofthe constitutional rights and Iibenies ofcitizens. Mr Bhushan's first tweet expresses

hir.on..rn at the continuing lockdown ofthe Supreme court for more than four months - video

hearings clearly being an inadequate/poor substitute for real court hearings. Peculiarly while the

SupremeCourtandHighCourtsarerefusingtoconductin.courthearings,theBombayHigh
court and most others have directed the subordinate cou(s to resume in-court hearings.

Mr Bhushan's second tweet clearly expresses his anguish, that the Supreme Court has over the

pastsixyears,failedtoadequatelyandexpeditiouslyrespondtoanddecidematters/issuesthat
hur. rorght to undermine and hollow out our constitutional institutions and the essence and

substance of our constitutional democracy.

MrBhushan,scommentswouldappeartobejustifiedbytheconsistentfailureoftheSupreme
court over the last 5 to 6 years to expeditiously decide petitions which have challenged issues

such as demonetisation, electoral bonds, the deletion of Art 370 , the citizenship Amendment

Act , diverse Habeas corpus petilions as well as its virtual abdication of its constitutional duty in
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matters such as the ban on internet/4G in J&K. It is extremely regrettable that the Supreme Court
should have responded to Mr Bhushan's tweets [which in substance raise matters of grave public
importance and concern] by initiating proceedings against him for contempt of court. It would
appear to be a case of shooting the messenger.

The Supreme Court's contempt response to Mr Bhushan, in fact appears to support the lament

expressed by him in his second tweet . Judicial introspection and corrective action might have

been a more appropriate response.

An earlier version of this story was updated on Friday to include the comment of Aspi Chinoy.

On Friday Twitter took down the two tweets by Prashant Bhushan in India even though there has

been no judicial order passed yet by the Supreme Court.

Source:

https://wvw.bloombergquint.com/law-and-policy/prashant-bhushans+weets-dont-warrant-

c r i m i n a I -co n te m pt-act i on -top- I aw.ve rs - say
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*39RESTATFIMENT OF VAI liFs; oF .ltlDlclAt I IFF
(AS ADOPTED BY EULL BENCH OF SUPREIV1E COTJRT ON 7 TH tvtAY tggz)

1, Justice must not merely be done but it must also be seen to be done,
The behaviour and conduct of members of the higher judiciary must reaffirm
the people's faith in the impartiality of the judiciary. Accordingly any act of the
judge of the Supreme Courl or a High Court, whether in official or personal
capacrty, which erodes the credibility of this perception has to be avorded,

2 ir l,.rcjgu'slrorrld rpt contest the electron to any office of a club, society
or olher association; further he shall not hold such elective office except in a
society or association connected with the law.

3, Close association with individual members of the Bar, particularly those
who practice in the same court, shall be eschewed,

4, A ludge shall not permit any member of his immediate family, such as

spoLlse, son, daughter, son-rn-law or daughter-in-law or any other close
relative, if a member of the Bar, to appear before him or even be associated in

any manner with a cause to be dealt with by him,

5. No member of his family, who is a member of the Bar, shall be
permitted to use the residence in which the Judge actually resides or other
facilities for processional work,

6. A '.Judge should practise a degree of aloofness consistent with the
drgnity of his office,

7, A Judge shail not hear and decide a matter in which a member of his
family, a close relation or a frrend is concerned,

8. A judge shall not enter into public debate or express his views in public
0n politrcal matters that are pending or are likety to arise for juoiciat
determinalion.

I' A Judge is expected to let his judgments speak for themselves. He
shall not give interview to the media,

1.0. A Judge shall not accept gifts or hospitality except from his family,
close relations and friends,

A Judge shall not hear anddecide a matter in a company in which he
holds shares is concerned unless he has disclosed his interest and no
objection to his hearin g and decidrng the matter is raised,

t2. A Jrrdge slrall notspeculate in shares, stocks or the like,

13 ,A Judge shall not engage flirecfly or indirectly in trade or business.
either tly hinrself or in association with any other puiion, (publication of a



4 es1
legal treatise or any activity in the nature of a hobby shall not be construed as
a trade or business)

14. A Judge should not ask for, accept contributions or othenvise actively
associate himself with the raising of any fund for any purpose,

15 ,A judge should not seek any financial benefit in the form of a

PerQUisite or privilege attached to his office unless it is clearly available. Any
doubt in this behalf must be got resolved and clarified thiough the Chief
Justice.

16, Every Judge must at all tmes be conscrous that he is under the pubiic
gauze and there should be no acl or omission by him which is unbecoming of
the high office he occupiris and the public esteem in which that office is held.
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ANNEXURE -
SUPREME COI'RT OF INDIA

New Delhi, dated March 14,2020

CIRCI.]I,AR

In view of the advisory issued by the Government of India cautioning against

mass gathering(s) to avoid the spread of Novel Coronovirus (COVID-I9) infection,

following precautionary measures are being put in place:

1. All cafeterias, including the Departmental Canteen, are being advised to remain

closed until further orders. All the staff members shall make their own arrangements

in this regard.

2. All the staff members are advised to use alcohol based sanitizer in order to keep

themselves sanitized from coming into contact with any virus.

B. All staff members may be required to subject themselves to thermal-screening

and persons detected with high body temperature would be denied entry and further,

they may be subject to the soP prescribed by the Government of India, Ministry of

Health from time to time.

4. All staffmembers who may have a travel history to the affected areas/countries,

as may be notified from time to time by the Government(s), or who have symptoms of

fever, sore-throat, cough, running nose or difficulty in breathing are advised to self-

restrain themselves from attending their duties and may avail leave, if so advised'

5. All staff members are impressed upon not to crowd at any particular place in

the supreme court premises, except where their presence is offrcially required'

This issues with the approval of the competent Authority.

sd/-
(Deepak Jain)

Registrar [Admn. I ]

Copy to :-

All concerned.

cn
l,bo
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CTRCULAR

New Delhi, dated March 23,2020

In furtherance of the steps already taken to contain the spread of

coronavirus(coVID.r9),consideringthelockdoWndeclaredbythe
Government oi t,tational Capital Territory of Delhi and the suggestions of the

Aar Associations, Hon'ble the Chief -lustice of India has been pleased to

direct, as follows :-

1. The entry into the High Security Zone be-further regulated by suspending- 
";W 

of Learned Advotates on the basis of their proximity cards, till further

orders;

2. The Advocates having offices/cha m bers in the various Lawyers Chamber

Blockssituatedinthe-supremeCourtmaybeadvisedagainstattendingtheir
r"tp"itir" offices/cham bers, as they wouid req.uire.to be closed due to lack of

cleaning and conservancy services, in light of the steps taken pursuant to the

Government notification, as aforesaid;

l The Hon'ble Bench(es) may be constituted to hear only matters inv-olving

"*tr"ru 
,rg"n.y, io be decided by the Hon'ble Presiding Judge of such

s";;t"tl Jn the basis of prayer made b.y Advocate-on-Record/party-in-

;;;r;; by *uv oiu signed and verified apptication containing a synopsis of

extreme urgency not exceeding one page, similar to urgency affidavit filed

lrri.g C"rft Vacation periJs. "rne saia application shall be submitted only

[v .-".iif-t."t to mention'sc@sci'nic'in latest by 2:00 pm on the day

i;.*Ji"S the day of tn" tittinq of tf* Hon'ble Bench' The application must

iitiiitiu- rt.urly iontain the caie-details, contact-details of the AoR/party in-

nerson includlno e-mail id, mobile number and alternate number(s)'

i.rpi"ni..iJJiess witn Pin Code and Police Station, together with a prayer

il;'i;";;6; from filing dulv affirmed -affidavit 
in the prevailing

circumstances with an uniertaking that deficit court fees will be paid

trOiuqr"ntfy. The application must ilso contain a separate paragraph giving

consent that the matter may be taken up through the Video-Conferencing

,oJu. in tf'" application, the AoR/Pa rty-in- Person must specify as to whether

he would link through own desktop/mobile or would prefer to appear at such

facility in the Supreme Court premises;

l For the purpose of video-conferencing, the app'Vidyo' may be downloaded on

n.r*r,ul deskto p/la ptop/ mo bile device by clicking download link available on

i,;;:H;;;.;l;l;.-'i-h; "Vidvo" applicaiion can also be downloaded rrom

A$;;;;;;i;i"'iot nnoroio phone and from Apple store for ios phone' rhe

AoR/Party-in -Person may reier to Standard Operating Procedure (SOP)

,pf ."'a.J' on the websife of the Supreme Court l'e' wwu'sci gov in' for

assistance in this regard;

SUPREME COURT OF INDIA
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Upon approval of the urgency by the Hon'ble presiding Judge of the Bench,
the case(s) would be enlisted in the cause-list to be published on the website
by evening hours on the day preceding the sitting of the Bench; in case the
application praying for listing on grounds of extreme urgency is not allowed,
the AOR would be permltted to make oral mentioning before the Hon,ble
Presiding Judge, over the landline phone at His Lordship,s residential office
strictly between 10:30 am and 11:OO am on the day of the hearing; if upon
such mentioning, the matter is allowed, the same would be listed as per
directions of Hon'ble Judge. The list of telephone numbers of the Hon;ble
Judges is available on the website of the Supreme Court of India i.e.
www. sci. gov. in.

7 If the Advocate/Pa rty- in- pe rson is unable to connect through video_
conferencing due to non-ava ila bility of hardware/network on any glven date,
the matter would be listed on the next date of the sitting of any-Bench and
the AoR/Pa rty- in-Person may appear through Video-Conferencing facility
being made available in the Supreme Court premises. The Advocai e/pafty'_
in-Person may avail the facility of video-conference by approaching the video-
conference room by indicating in the application theii desire to do'so.

8

10. The Registry would act only upon such e-mails as are sent to the mall-ids as
specified above, and reply would be sent, as may be required, to the same
email id from where the request would have come, Hence, AOR/party_in-
Person are requested not to send such e-mails to any other mail ids.

6. In all cases taken on the board, an intimation regarding time of sitting of the
Hon'ble Bench and approximate time of the hearing oi their case(s; ihall be
sent to the concerned AOR/pa rty- in- person on ihe tr{obile Number and
e-mail as mentioned in the application. The concerned AoR/party- in- person
would also be provided one-time link for such hearing, that wouid facilitate
their participation in the hearing of the case as and when the same is
conducted by the Hon'ble Bench. It is, therefore, desired that the AOR/party_
in-Person must keep his mobile free around the time indicated, as the
supreme court Registry will call on the mobile number mentionei in their
application when the matter is to be called for hearing through
video-conferencing, as per ca use-list;

With a view to streamline the access to members of the press,
the Deputy Registrar(public Relations Officer) may permit only 3 mediapersons to remain inside the Video- Co nference Room, whenever the
Hon'ble Bench may sit to take up extreme urgent matters, till further orders;

9. The President & the secretary of the scBA & scAoRA may authorise entry of
any Advocate into the High security zone, by communication on their reiter
head, scanned and sent to the Registrar (AG) at admn.oen@5c;1ic. jn one day
ahead of the requested time of entry, specifying itre aiea or visit wi$,in Hiqrr
Security Zone and the purpose thereof;
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ll. The Registry would keep only such offices open with skeletal staff as may be

required to facilitate the holding of the Hon'ble Bench for extreme urgent
cases or as directed from time to time, and for facilitating all matters that may
be connected to smoothly holding of such Hon'ble Bench, by video-
conferencing or otherwise;

Copy to i

All concerned,

sd/-
[SANJEEV S. KALGAONKAR]

SECRETARY GENERAL

TRUE COPY
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ANNEXURE - Clz.

Saket Gokhle

+ a Search Twitter

Saket Gokhale
rg)SaketGoklule

Merely a coincidence:

The bike which Hon'ble Chief Justice is riding has

registration number CGO5BP001 5.

The bike is registered to Rohit Sonbaji Musale, son of
Sonba Musale who is a BJP leader from Nagpur & was

their nominee in the 2014 Assembly polls from Saoner

Small world

Wehicle Details Showing in
F{e g i s-te ri n g Auth o ri tY-

1- Itegistering AuthcrritY: Durg
RTO, Chhattisgarh

Registration No:

CGOTBPOOl5

Flegistrataorr Date:

25-Jul-2O19

Ctrassis No:

5HD1 KRPC4

Engine No:

KRPt<6****3

Orarner Narne:

ROHIT SONBAJI
MLJSALE

Vehicle Class:

M-
Cycle/Scooter(2\A/N )

Ftrel:

PETTROL
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Sekct Gokhela @Saket6oklrale Jun a8

Merely a coirridence:

The bike uirich Hooble Chief ,ustice is riding has registration number

c@58PO015.

The bike is registered to Rohit Sonbaji Musale, son of Soba Musale who is a

BJP leadet from Nagpur & was their nominea tn the 2014 Assembly polls

Irdn saoner.

Srnallwodd.

Utftarsh Anand & @utkarsll-a.1,und Jun 28

chief lustice ot lndia (*cji) sA Bobde and his lo\€ fo'
bikes:

' ; lgti : I 4d{ 3.4R

seket @khal.
tsSaketGokhale

Sorry it's CGO7. I misspelt it as CGO5 in my tweet text

The registration is correct though.

lO:58 Ph4 .1lln 28.2020 . :1r' ir.,: r'r'-:r'

,r, Ontoruul., a,rri (Ot],ne!lt! l,8K Likcl

ANNEXURE

Sakct Gokhale @Saketcokhale juir 28

Pi( from another angle where the regiskation nurrber is clearly visible if you

zoonr in.

i1
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&56
'supreme Court Has Let Down Migrant Workers, Vulnerable" Says

Justice A.P. Shah

Karan Thapar, 05.05.2020, The Wire

1-1 minutes

ln a strong attack on the functioning of the Supreme Court during the

coronavirus crisis' Justice A.P. Shah, a former Chief Justice of the Delhi

and Madras high courts and a former Chairman of the Law Commission'

has said he is "thoroughly disappointed" with the top court'

Differing with chief Justice s.A. Bobde's view that "this is not a situation

where declaration of rights has much priority or as much importance as in

other times," Justice Shah said:

,,This is not correct... (the) court's duty is more onerous in times of crisis.

Justice shah also questioned "why only a few judges are functioning and

why aren't alljudges working from their homes?"

SOURCE: https: //thewire.in /law/watch-ka ran-tha a r- inte rview- lu siice-ap-sha h
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$UPRIilil C0llRI BIR [$$00lffil0]l [fieuil.l

Mr. DurltYntrl A. Dnvo (Sr.)

Protltlottl

Mr, Knllnsll Vnnrlov ($r.)
Vlco l'rolltlottl

Mr. Asltok Arorn
llonY. $ocrolnry

Mr. Rohlt PontloY
Acllng llonY. SoctolntY

Mr, Moonoelt Kumar DulloY
Trontttrot

Ms. Shamshravleh Roln

Jolnt Troaruror

sENtoR"EXECUTIvE"MEMBER$ ;

Me. Mohalakohml Povanl (Sr.)

Dr. Adlsh Chandra Aggorwala (Sr,)

Mr. Chandor UdaY Slngh (Sr.)

Mr. Arflt Praoad (Sr')

Col. R, Balasubramanlan (Sr.)

Mr. Anlp SochthoY (Sr.)

EX EC,U-IIYE,M E M E EB $-;

Mr. Amrsndra Kumar Slngh

Dr. Rltu BhardwaJ

Ms, AnJall Chauhan

Ms, Prorna Kumarl

Me. K.V. Bharathl UPadhYaYa

Mr. Upondra NaraYan Mlshra

Mr, R. Anand Padmanabhan

Mrc, Alka Agarua!

Mr, Reona Rao

SUl'REM[ COIJRT OF INDIN, T!LAK MARKG, NEW DELHI'11OOO1 (INDIA}

1;Clr^/c il.r12020 June 3'd. 2020

I {t,

l'lort'ltlu Mr Justico $harad Arvind BobrJe,
'l'ho Chiof .Jttsllco of lnrJia,

[irrprelttct Cottlt of lndia,
1'llak Marly , Now Dcllti,

Suhjcct: Propoaal to resumo normal working of the Supreme Court of

lrrdia,

4?--s (>.-.-4*--q Ok'( {*r;e-
I

h,) etrv'6'9|t')-- 1

lwritctoyouonhrehalfoftheSupremeCourtBarAssociation,the
Executive committee inJ rr/|vr"lf. supreme court Bar Association,

A;;;;;it over 1+,000 Members, young and old' junior and senior'

AOR ancl arguing Counsels,

Firstandforemost,lmustgratefullyacknowledgu,ll"cautious
oppiootf.r taken by yor, My i'ord, anrl entire Court to steer the

f,i,i.ri*i.g of the f ignlii 
'Cortt 

keeping.in mind the well being of all the

;j;i;;;il;rs inctuoinf the Membeis of our Bar. This has helped us

keep all concernecl healthy and safe'

I must also place on recorcJ our appreciation for working of the court in

iuut-i"n weeks. Despite technological challenges, work has gone on'

fi;;il on moderaie oasis . But tris was fine during this period.

irpr".r, corrt 84 Association acknowledges the work of the Registry

,iinir Court anct ati-ine staff members under the guidance of the

n.gdirri General and expresses its gratitude to them as well.

But the challenge of coVlD 19 is far from over and there is no sign of it

;;il ;;r, ioin. tt musi rherefore be faced in a sensible and safe

iluri.r. gut at the same time, Court's normal functioning may begin'

iffi;h i.;gractuat *ov, srpr"*e court is not just the Highest court of

the country but is the one of the most Respected lnstitution of the

bJ,rrtw, flrnaps the most respected if I may be permitted to say

prourly. lt,s gtory ;;;i ;;r;in'for a1 times, including during crisis

period-that we are golng through'

ThoExocutiveCommilteehasbeencJeliberatingonwa.ys.andmeansto
movs forward ano a suu-committee under 

-it 
headed by the Vice

president shri Kailash Vasdev has prepared a blueprint in this regard'

Phonu: off. I 2338690 3, 2338487 1. Llbrary.l : 23385551, 82285552' Llbrary'2 :'
Llbrary.l z 23306616. Ladlcr Bu z 23070443 . Lounge : 23070449' Arbllratlon Room : 23072

. E-mall : rcbaoc@gmall.com'Wobrlte : www'rcbalndla'org

233841 50, 23381762

1101 . Moetlng Room : 23070204
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$llPRIillt C0llRI BIR n$$00lffl0ll tfieuil,lri

supREtilI c0uRT Oli lll0lA, Tll-AK MAnXG, r{EvJ OELHI'110001 {lHDlA)

Mr. Durhyant A. D*vo {Sr.}
Fltrldn'.ll

Mr, Keilash Va;ctrov (St.]
Vitr trrtt ldli{

l,lr, ArhO!: Arora
l{arn1 $a'6tpP1'

pt1 Q6\il Pande y
l"i::in; t"f .Fl Sa.-'s':f J'

l*r. M*enEsh Xumar Dub*y
irp**$'a:'

l/'s. Sharnthrar'lch Rein

-l1ra':tt'rtil'tf

$T}iIOF, ETICUTIVE }'EIIBERS ;

hr,r, Lf,ahil$kahrri Pavani (Sr.)

Or l"dt'utt Ch.rrCr* Agparwala {Sr'}

lI' Ch*rClr UClY $ingh {$r)

lrt: Ari;ll FrP'.ad 13r.1

C*i ft f,lal*rutrr:rm*nion {St'}

Mr. ArtP $artrthcY ($r.I

g"{t.ttrTlY[ UEtaBEB$ I

M,. lrrrrondrt Xum*r Sin$h

0r. Rltu BhardwaJ

l*4. Anfall Chaulun

}ls Prernr l(un"rrrl

!*r, X,V Bhorathl UPldnYrYr

V,t. UP*rtdre HurYrn f irhtr

l*r. R t+nmd P*$rnlnlbhrn

l*r'l AII-r &grerd

]*r. Rs*nr Rlo

CC.
To t{on'trix Judgcs

I ;rrrr lrll:;ry !o onclctse lh* $ams lor yaur ?rntJ con}detaltan and

ccnc,i,cralrort l:y llon'hle JurJges of the $uprcme Courl al ltldla'

g1s;-.rrrrrc f.lcrrrl [Jar Associatrcn hopeE and trugts that lhe atrng 'g1ll

1g;s1r,;* eJu* consrileralron by lhe Court

I,ly Lcrr! time has come to start an inlensi'.re interacticn be?fieen lhe

Bar anC lhe Bench I l'rould sincerely urge you lo call aff'ce b4arerg al

tho Suoreme Court Bar Association and 6up"*u Courl Ad'rxale* O*'

Record Assccratron al the earliest convenience' The rneetrng rfis'l be

arrangeccnZoor"norolherplatform.yrhichwevlillbehappyloar{af'*e
if so drrected Such a rneeting rvill pave vray for moving lortrard'

l,'ly Lord. rf it is difficult for you lo find time due to your extremely busy

schedule. Your f-ol'Jsfrlp {rrtay direct meeting between the t*ro

asSociatrons represenlifi*r anJ Committee for S-uggestions of Hont'b

Judges. presided oV Xo.;Uf" Mr Justice n'f ' ruarim-an (Committee 33 i{

I am nghli, ar an eariy Oiie tvty Lord.' the Bar and the Littgants are

exlremcly anxrcus ro iestntt the regular.functioning :1]f^ Suprerne

Couri as early as possrbte Members of the Bar' especially YounE

l,'icmbers are facing grave drfficulties on account of lack of work and

therr frnancral condrtrin li "otutning 
day by day Though Suprerne

CourlBarAssocialionasalsoSuprome.Cou,.tAdvocateson.Record
Associalronaremaking't,ongeffortstoextendfinancialhelptothern.
but rt cannot ,o*p.riuito tiern for loss of work even moderately'

equatly. Lihgants ,,n g;n'ng rmpatienl warling to gel Juslrce frcrn ths

tlon ble Couil rn ttle'i peni'ng or ,future 
matlers' Our Members ara

berng pressurtuecl uV r[** oi tt'ity basis but lhey have nothing b
paofy lhcm

!,!y Lord. Bar has vrarted patrently- srnce third week of illarch

consrderrnS lhe lrmes ;i; th'i u'en bo'ernment of lndia hos ollowed

oraded opsnrtlg og th* Couniry' f do hope and pray that 8ar's lust

I;;;;,,",ii,nJJua recei.re a posrtrvo and immedrato re3pon5e.

I r:;ust reassure, on behatl of the SCBA- that we Y'll 
t::Tt:t* in an)'

rlid05urt,5l}almay**tobetakentoengufswellberngandrsf*tycf
{ll rlai.rti*:dels lorrar'g ln;5 end

Phon*r; Olt. : 2tll$fOl. l'}SrtIr ' L0vrry .l : llt!5S5t, 112t5552'

: 2!lt56t5'lrdtrr 8rr : l!0101{! ' L€ri;n{.r ; l$r0ut . Arbi!,r.l,on Roo'?

rr? tcbrlndla.otg

fl-e* gpc*LP-C

{}u',lr/.rrrl t),t rtt
fr;rrt,nJerrl li(.jllii

lilrcl A cqry ol ts{r-txt ol liult Currrritl** of $CS''{

<lItl*$uptuln*eourtollndm{Throughftegrstryol

LiDrrrY'2 2ll&t50.2tltt762
I !0tl t0'l 'ltlrling Room :23070264

Llbnry{
. E*rrll : rcbacQsrnrfl'corn . t|{rbellr
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REPORT OF THE SUB COMMITTEE OF TI"IE SUPREME COURT BAR

ASSOC/\ITION ON MEASURES FCIR LISTING AND HEARING CASES ON THE

REOPENING OF TI"IE SUPREME COURT POST LOCK DOWN AhID I/ATTERS

CONNECTEO THEREWITI{AS APPROVED AND ACCEPTED BY THE

EXECUTIVE CO|\ll[I ITTE E.

1. lr'lr. Kailash Vasdev (Sr.), Chairman

?. lr{r. Rohit Pandey, Acting Hony. Secretary

3. [tr. lr{eenesh Kumar Dubey, Treasurer

4. lrlr. Chander Uday Singh (Sr.)

5. Col. R. Balasubramanian (Sr.)

6. Mr. Anip Sachthey (Sr.)

7. Dr. Ritu Bhardwaj

L h{s. K.V. BharathiUpadhyaya

9. Mr. R. Anand Padmanabhan.

1. INTRODUCTION

1.1. The Supreme Court of India had suspended regular working in view of the

J:andemic caused following the spread of the COVIDlg/Corona virus from

15.03.20I9. In the meantime a lockdov/n v/as announced by the Ministry

cf Home Affairs, Government of India on 24.03.2020 and extended vide

or"dcr dared 14.04.2020 till 03.05.2020.This has continued since.

i.2. On 01.05.2020, The t'linistry of Home Affairs issued an order under the

DisaEter rnanagement Act extending the lockdor^rn upto 18.05,2020 with

modifications. lt provided guidelines for identification of the RED

(hotspots), GREEN (corona free) and ORANGE Zones, depending on the

severity of COVID-19 cases record in that zone. It specified permissible

and prohibited activities in these zones. The lock dolvn confinues !vith or

i.;rthout retaxations depending on the zone. As presently advisecJ it lvill bc

sever;ll weeks, if not months before decision makers canconfidently

assess the risk of Covid'19 as negligible.

1 .1. Thg continr.led lockdor/n is adversely impacting the adnrinistration of

)usttct as courts are compelled to lvork in a curtailed nli!nnLrr. Courts h.tvd

ri:5lrrfled entry into the court's premises and use of court hitlls to crlnforrrt

l0 the drrections of the goverriment to re(,uc* anrl/or conlrol the Sprr:;tr! oi
pits contaqiou, virus, Thc panricmic has causecl cllob;tl [).ul(. It h.ts

nijcurSitat(.d Caution And prescrlbed prc(,tutrorrary strlp:; trr trc lilllitr,;*.1
Tlrr: conttnuflnc{, of tlrls panclemic lrns to tte lccr:pt*tl trll srrc}r tirrrc,tS;r
cur(r tg discoYcred.
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1.4. The ensuing pandemic following the corona virus has exposed serious

fractures in the existing systerns warranting a relook at the current norms
and for bringing about radical changes in all jurisdictions. The present
situation manifest that a radically new multipronged approach to the
working of this Institution is the order of the day. These reforms will have
to be both immediate and long terms as the new systems have to be tried
and tested

1,5. The skeletal working of the Courts cannot be indefinite. This has to change
and the system has to accept that working norms have to be altered to
ensure that recourse to the justice system is available to all. The
functioning of a few court rooms cannot be a panacea for the many
litigants who are waiting for their cases to be heard.

1'6, The present hearings of cases over the electronic systems and media i.e.
through the virtual mode isfraught with technical short falls. A system
with manifest imperfections cannot be a lasting solution in an all
pervading system which is accessed by all - the have nots or the haves.

l'7 ' The Courts are presently adapting a cautionary approach to reduce foot
falls in their premises which is the affecting the need to hear cases. There
has been a virtual shut down of the Court since the first cases of swine flu
were noticed in February followed by the present absolute lock down. For
almost twelve weeks the Supreme Court has not functioned to its normal
capacity. This has scuppered all working systems. The number of case
being filed has reduced considerably. These figures will have alarming
consequences with time drastic reduction in case volumes does not augur
well for the judicial system.

1,8. Taking into account the latest order of Minostry of Home Affairs dated
01.05.2020 wherein regtllar functioning of all government offices has been
ordered albeit on reduced scale of staff, it is imperative that the Supreme
Court of India should commence functioning in full force. At the same time
necessary precautions oughl to be taken by all stake holders with working
in the Supreme Court.

Towards this end it is necessary to formulate an action plan for resumption of
working of the Court post lockdown, In order to suggest appropriate measures
for early opening of the Court the Executive Committee of the SCBA constituted
a Committee to study all aspects and suggest measures both for the present and
the future working of this remarkable institution.

This Report has been prepared for the aforesaid purposes and is submitted for
consideration.

.L

Scanned with CamScanner



&? I
2. MEASURES TO REGULATE ENTRY INTO SUPREME COURT.

It is needless to emphasise that first and foremost entry of all persons entering

the Supreme Court has to be strictly regulated. Towards this, the following

measures are recommended :

i. All stake holders be notified well in advance through public notices,

audio/video announcement and social media including litigants and

visitors about the importance and strict observance of social

distancing, wearing mask, maintaining hygiene etc, The Supreme

Court web sites, the SCBA web site and those of available public

media can be used for this purpose.

ii. Only advocates/ court and their court clerks having cases listed for

hearing should be permitted entry to the Court premises. Body

temperature scanning of all individuals must be done by trained
security / para medical staff at entry points before entry into of the
core areas of Supreme Court i.e before entering the restricted zone'
All scanning should be done as per guidelines issued by the
Government of India.

iii. Entry of visitors and litigants into court halls to be temporarily
suspended except rn case of parties appearing in person or in cases
where court has directed personal appearance of parties,

iv. All persons entering court premises must carry weekly self
declaration that the individual does not s,l.rffer from cold or cough
and has not had fever over the last fortnight, Entry into the Court
pren'tises must be permitted ONLY after a prelirninary test for fever
and coughs/colds by paramedics at the entry points i,e. the security
gates points where the proxirnity cards are checked.

v. Such medical equipment (Mist tunnels/sanitising booths et a/) as
may be advised by the Health Departments must be installed at the
entry points i.e. at the security gates both at the peripheral gates
for entry to the Court prernises and then at the security booths
where the proxinnity cards/identification of persons takes place.

vi. Social distance marking at areas for parking areas, chamber blocks,
bank, post office, registry, in court corridors should be ensured to
aid social distancing. There should be markings in common areas
also.

vil Sanitisation at the supreme court premises. All areas including
chamber blocks, ramps, fore court areas, court corridors and
registry offices area including trollies used by staff, counters,
security, screening areas, touch screens, lifts should be disinfected.
All trolleys and lawyers bags must be sanitised by in disinfection
tunner before and after returning to their respective rocations.

3
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viii. Queue managers with social distance marking at all the areas

should be stationed to avoid long queues at the gates, clustering of
people at court and chamber areas. strict and stringent soP for
entering court rooms to ensure safety, health and hygiene.

ix. Any person entering the court rooms must sanitise hands before

entry. sanitisers are being placed outside the court halls.

Fumigation of files being taken inside court room should be done

strictly and without fail. Sanitisers for use by persons across various

touch points in the court premises and chamber buildings must be

kept at the entry doors of all court halls.

x. Wherever crowding is expected within the premises, alignment of

queues to ensure social distance among the clerks/staff etc.

xi. Requisite Personal Protection Equipment IPPE] for security staff to

be provided. Queue managers with social distance markings before

security check to avoid crowding at entrance gates.

xii. Chauffer driven vehicles shall not be parked inside the premises as

chauffeurs congregate in groups durlng their idle hours.

xiii. All person entering court premises must have the AarogyaSetu
application installed on their smart phones.

xiv. Persons with any respiratory condition/Fever or the like should
voluntarily refrain from coming to court..

xv. Wearing of a mask be made compulsory for every person entering
any area of the Supreme Court and chamber premises.

FILING INCLUDING E.FILING

The Court has already put in place an e-filing system for the present. It is now in
its infancy and will take its own time to be used by all. Advocates lvill have to
acquire the requisite equipment and software and train their staff to work in this
system. This will take its own time, The system of filing paper-books must

continue till such time the e-filing system stabilises and becomes user friendly.

3.1. On the reopening of the Court there will be voluminous Filing which

has been kept in abeyance has built up during this period. There

will be a surge for filing at the filing counters. To avoid the breach

of the social distancing norm, it is suggested that a large number of
filing counters be set up where social distancing is to be

maintained.

3.2. For the purposes of physical filing of cases several counters can be

put up outside the Court premises e.g. in the lawns (where

functions are held) or in the New Complex where each counter shall

be at a social distance from the other. The Registry shall stamp the

copy of the petition confirming receipt.

3

14
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3,3. There must be at least four dedlcated counters for accepting cases

where urgent relief is sought, Cases in which urgent reliefs are
sought must be scrutinised immediately and listed within twenty
four hours and listed for hearing.

3.4. To avoid the rush for physical filing, an e-token system may be
resorted to. On a case being filed, an email must be sent to the
advocate on record in token of confirmation of the filing. This will be
in addition to the acknowledgement to be glven at the filing
counter.

3.5. Limitation should not expire during the period that regular filing has

remained suspended. Limitation should be computed by excluding
the period of the lock outs.

3.6. To avoid teething problems once an AOR logs in for e-filing and

commence the process of filing that day should be taken for the
purposes of stopplng the period of limitation with an outer limit of
three days to complete the process of filing.

3.7, The OFficers of the registry at the filing counters will receive the
paper-books against valid recelpts. These will be scrutinised in the
order of their filing. Defects can be cured after scrutiny, There must
be a relaxation in the'defects'in filing so that the scrutiny of files is
done with due dispatch and cases are listed at the earllest.

3.8. To reduce the usage of paper it has now been prescribed that 44
sheets shall be used. In order to ensure that minimal paper is used
it is suggested that all pleadings/documents presented to the Court
shall printed or reproduced on both sides preferably in font size 12
on non-gothic script - preFerring to use true type fonts (Verdana/
Tahoma/Arialfiimes Roman) and one and a half line spacing. All
addresses, quotations, salutations should be in single line.

3.9. Till August, 2020 this stipulation of paper size be relaxed as old
filing have been on legal size paper. These papers books may have
been prepared before the lock down and/or lylng in the defect in
the Registry.

3.10. All affidavits in support can be attested at the place where the
litigant resides with proof of ldentity. Scanned affidavits and
Vakalatnamas should be acceptable, As and when required
affidavits in print form can be produced. With the first filing of any
pleading - special leave petitions; writs; or appeals a BRIEF
synopsis of the case illumlnating the issues and contentions be filed
along with the dates and events in chronological sequence,
Contentlons of law can be detailed in the grounds of challenge. A
lisl of key dates must be mentioned.

r
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3.11.

3.72.

3.13.

The introduction of the e-filing system is aimed at promoting

paperless filing, cut time & bring about cost saving/ efficiency, and

make provision to file from home locations by adopting

technological solution to file cases in the Supreme Court. It will take

time for all to acquaint themselves with this system as one will

have to get equipment and train staff for this. In any event physical

filing cannot be done awaY with.

To achieve this, detailed guidelines as approved by the supreme

Court Software Committee should be widely published in the form

of user hand books and online material kept on its Website in order

to provide all the necessary information regarding how to use online

features of e-Software. The Users Manua! should enable users to

understand the step by step process involved in e-filing, facilitate

use of the e-filing system and offer support to users. The e-filing

system should be capable of being used by any AOR or his

authorised advocate and/or his registered clerk in the Supreme

Court. The user should be able to read the user manual carefully

and follow by its terms and follow its step by step as guidance

The wi-fi/web accessing systems in the Court premises be improved
and made available to all state holders within the Court's premises

as a local area network. This will facilitate access to filing and
enable advocates to respond to the Registry without any delay. The
LAN should be available without any charges. Access to the LAN will
be to all stake holders against identifications.

3.14. The software developed by Registry of the Supreme Court and
demonstrated in the webinar held on 15,05.2020 is quite
comprehensive and advanced both in terms of its contenLs and
technology. it will be improved upon with time.

3.15. The SCBA suggests that apart from helping AORs to regulate and
standardise e-filing, provision should also be made for Senior
Advocates engaged in a particular case and Advocates to have

access to the data on case to case basis so that it could be put to
optimum use, In a given situatoon advocates/senior advocates
engaged in the cause may find it necessary to access these
documents electronically rather than in a physical form, It was

demonstrated during the Webinar that Judges/Court Masters may

refer to documents during the course of hearing digitally whereas

advocates other than AORs if they don't have access to those in

digital format it may present avoidable difficulty during hearing.

I
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3.l6.Advocateswhosettleordraftpetitionsoftenrepresenttheclients
and engage the services of advocates on record to file the case in

the Supreme Court' The original case files are available with the

|nstructingadvocatewhoisthefaceoftheclient.Accesstothefiles
in the e-systems may be granted to the instructing or drafting

advocates with the permission of the Advocate-on-record '

3.17. Similarly, having access to the dash board by advocates other than

AOR5 may also enable them to have access to High Court and Trial

court records and data available on the national grid durinq the

hearing. The list of cases relied upon etc' can also be loaded on the

dash board platform to facilitate the Court Masters/Readers to keep

relevant judgements ready for the Hon'ble Judges'

3.18. The Registry should issue a detailed user manual of the software

explaining aspecls of the dash board system such manual should

providedetailedinstructionswithpictorialexamples.Importantly,it
should provide for procedure for filing, getting started' user

registration, filing procedure in respect of various petitions'

respondent details, document upload procedure, petition prevlew'

fee payment, receipt generation e-help desk details etc' on its part

the SCBA is willing to extend its co-operation and organise practical

training for developing soft skills for Members of the Bar on large

scale in coordination with the e- team of the Reqistry.

3,19. A team of officials from the Registry who are well acquainted with

the e-fling procedure should be available on telephone and or at the

counters to held and guide advocates in meeting any difficulties

being faced with advocates.

3,20. The Advocates on record and/or their nominated advocates are

finding it very difficult to have their cases cleared for listing' Defect

removal in fresh filings is indeed a very diFficult task. officers of the

Registry are more often not contactable. Defects plague early and

urgent hearings. They defeat the relief sought' It is a judicially

accepted fact that technicalities in procedure defeat the very

purpose of justice, The registry must simplify the procedures for

remedying defects and have the cases listed without harassment to
the advocate and in turn to the litigants.

4. LISTING AND HEARING OF CASES

4.L The Registry shall issue a list of matters adjourned between the
first day of closure and till the reopening of the Court indicating the
proposed day of listlng of each case. This list shall include all cases

which were listed for hearing and not taken up for unforeseen
circumstances. This list must be circulated preferably by afternoon

to enable effective preparation and avoidance of deferment except

for bona fde reasons.
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.1.;l 'l'llt: cilrr:ir: llllt rrrrr:lt tlrllirll tltrr Ctttttl:; tltirl wlll furtctltlrr and hcar

cilJi(..:i ll:;ttrtl lor tlrirt rlly. Atlvucittrl:; ltttttt llc ltcrtttlttccl acltnltttrnce

tu tlrulr cllilllll)r-,n: ()n tll(t llttlrrrl r.rl tlrr: lock tlOwn ter cnahlc tltem tcr

coll*ct tltclt'lllc:r, lttlotttt tltr: r;llt:ttt:; lttttl trkt::;ttppot'tlvc $tcpl.'fhc
cit!ir)li wlll ll* ll:ltrtrl lrr lic(lu(:ncc wltlt c;tst:s flk:cl attcr tltc lock clown

Irr tlrt: l'iltlo (i0:.10 lo crr;rhlt: tluc lrcarlrtq of illl ci15c5."Ihe Bcncltcs
Irc;rr';rrrrl rll:;po:;tl ol tlrt;rclJnurrrc<l cil$r)I; wltlr fresh flllngs to enEure

tlurt tlrc lltlq;rrrt ll; rrot rlt:rrlt:cl lrlr prlot'lty lrt thc hclrlng of thc casc.

Itt otrlcr to i:nitl)l(l Arlvoell.es tn lrlvc lc(css to tltcir fllcs kcpt in
tlttl cltnrrrlrcr lrrtl or olllce, wlrlclr ls currcntly [orblcldcn duc to lock
tlowtt ilrrrl n'lovcnl()nt rcstt'lctlon{i frorrt NCR to Dcllti, olcJ cascs
slrottlcl lrc llstutl ll'tt:r'tirklrrq coltcrlrroncc froln AOR conccrnud likc it
ls lrcittg clottc lh;lin11 ol rcqul;rr cascs clut'ittg vrcation perioc.l.

,1.3 lvlnttcrs whlclr hnrl trccrr cllrcctccl tcl llr"r llsted for hcaring and final

dlspnsal lrt tltc lnst two ycilrs $hoillcl bc llstcd ns pcr ordcrs passcd

ln enclt cntlsc ns tlluy wcrc fottttrl to bc of an urgcnt naturc and

corrld bu takcrt orr rrorr-rnlscellancous days (NMD cascs).

.1..1. l-lcarltrg of olcl ltcndlng cnsos by the vlrtual madc to bcaln wlth rnay

bc rustrlctcd only to tltosc cascs whcrc the AOR conscnts. The

reason belng tlrat suc.ldcn llstlng wlll rcsult ln problem of accesslng

of I'ilcs, prot:lenrs of travcl from outsldc Dclhl both ln case of

advocates ancl clients concernecl, tcchnical knowhow to takc part in
c- lte.tring, easy acccssibility of tcchnology ctc. oncc the e-systcm
hearing stabillses tltc old cascs may be listed in normal manner. To

acltieve this lt is suggestcd that c-hcaring of old cases may bc

listcd after taking consent of the AOR to begln with.

4.5. All Courts must function and hear c.rses. The cases listed for
hearing must be taken up in two stages - half in the pre lunch

session and the remainlng post lunch.

4.6. Cases should be heard in batches of FIVE. To avoid crowding and to
maintain the soclal distance norm ONLY the advocate on record, the
instructing advocate and where engaged the arguing or senior

advocates for each party shall be allowed to enter the court hall,

Advocates must leave the court room on completing their address

and order being recorded/pronounced. This will make room for the

next set of advocates.

4.7. On the conclusion of the hearing of these five cases, the second set

of Advocates will be allowed to enter the Court Roorn after the court
has been dlslnfected.

8'
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4.10. During the recess i.e. lunch recess the Court rooms will be

disinfected. List of books must be circulated in advance for
reference at the hearing.

4.11 Till such time as regular sittings are not held an alternate
suggestion has also been mooted as follows: The Benches could
hold hearings in 2 shifts with alternate court rooms functioning on

Mondays and Fridays and hear cases in batches of 10 matters to

avoid crowding in courts. The number of courts hearing cases on

this pattern on a trial basis could be in the configuration court
rooms 7,3,5,7,9,77,13,15 first session and the remaining in the
post lunch session.

4.8.

4.9.

4.L2.

4.73.

4.L4.

Post the relaxation of the Covid lock down, only 10 Regular
Hearing/ old matters could be taken up for hearing in a day, 5 in
the morning session and 5 in afternoon session and Advocates
appearing in the next 2 matters could be allowed inside the Court
room at one point of time.

The hearing of other cases could be discharged if the Court opines
that the matters are likely to take longer time then the slots
allotted.

Advocates must carry their own books as the Bar library facilities
will remain closed and will not be available immediately after the
relaxatron of the lock down.

In order to minimise time, at the final hearing, a Statement of Case

as presently provided in the Rules should be prepared by all the

contesting parties in consultation with each other setting out the

arguments in brief referring to available supporting cases. It will

narrow the contentions to the essentials of the case. Additional

submissions can be made at the addressing of arguments.

The Court can specify the time frame for hearing of a case in
consultation with the advocate(s) appearing in the cause. To save
judicial time this can also be done before the Registrar.

4.15, During the period that there are restrictions on movement and

social distancing is to be maintained, if the schedule for hearing

cases is arrived at and notified in the cause list, entry passes to the
Court halls for litigants can be issued on an electronic system fixing
the time for entry for the concerned pass holder. This will avoid

crowding and reduce foot falls.

4.16. Listing of appeals should be done year wise with advance notice of
at least four weeks to the advocate o,n record. Cases aged over ten
years must be given priority. In every cause list these cases must
be listed in priority.

1
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5

POST PANDEMIC LISTING OF APPEALS

4.17. A large number of cases have been referred to larger benches and
are pending.In order to avoid crowding of the court without being
obtrusive, larger benches should be constituted as the number of
visitors to the Court will reduce when these benches are in session.
Cases have been referred to benches of 9,7 and 5 Judges.

4.18. A bench of 9 judges and two/three benches of 5 judges each could

be constituted so that these references will be heard and disposed

of - bringing uniformity in the law; enabling the Court to decide

causes as a Constitutional Court [Article 143(5)]; which judgments

in terms will reduce the cases pending in the High Courts and

Subordinate Courts as there are differences in 3udicial opinions

expressed in similar factual matrix'

4.19, While constituting larger benches an attempt must be made to

ensure that the Judges constituting the bench have an existing

term of at least six months so that judgments are not rushed. This

will also avoid causes being left heard in part.

COURT HEARINGS OVER ELECTRONIC APPS/SYSTEMS

As of date of hearing of cases by using the video conferencing facility
'VIDYO' is a time eonsuming and difficult task. This system is not free of

glitches. Hearings are interrupted, counsel addressing the court is

suddenly blanked out, the audio is inaudible et att, This causes dismay and

defeats fair and open hearings. our Registry and court staff is not

particularly well versed or savvy with the new technology now being used'

This new technology is presently a challenge to the working of the court'

Other video conferencing facilities can be open to (computer) hackers and

can be causes of serious security concerns. It is imperative that the

programmeswhichregulatevirtualhearingsbedevelopedtobeusedin
the"courts and launched on the supreme court server so that they can be

regulatedandmanagedbythein-houseE.teamoftheCourt.Suchan
upili.rtion must be developed at the earltest to ensure fact and open

hearings and system which will be vital in future' As far as possible

hearinls should be in open court to avoid miscarriage of justice.

5.l.ThefacilityofhearingofcasesovertheVidyoAppisindeed
becoming very difficuti. rne link is not available to more than a

certain number of participants. During the hearing the link snaps

andthe*gu,.nunt'ofCounselcannotbeheard'Thisisatraversity'
Immediateremedialmeasuresmustbetakentoensureafulland
falr hearing.
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5.2. To achieve this and improve the procedure for hearing of cases the

following steps be taken on urgent basis:

i. All misc. matters and fresh cases should be listed on all days and

pending cases which are likely to take time should only be

adjourned'

ii. The cause list for hearing Misc. old and fresh cases should be

circulated preferably three days in advance. In addition

supplementary listed cases should be notified at least 12 hours in

advance. Similarly, for final hearing cases at least seven days

notice may be given' Urgent cases may be listed as per current
practice.

iii. Advocates may be given an option to attend hearings in virtual

mode either frorn their place of work and where they do not have

the facility from places designated for this purpose in the

Supreme Court premises duly equipped with video link facilities

for the use of advocates and parties in person who find it
convenient to present cases by video link from the Court

premises' For this purPose few rooms in the new circular building

present0y housing the offices of the Registry should be converted

into studio rooms so that problem of link band width etc do not

becornes hindra nces.

iv. Al0 short disposal matters which were listed hitherto before on

Tuesdays irrespective of the subject matter should be listed for

hearing.

v. Hearing of old cases through virtual made to begln with may be

restricted only to those cases where the AOR consents. The

reason being that sudden listing will result in problem of
accessibility of files, problems of travel from outside Delhi both in

case of advocates and clients concerned, technical knowhow to
take part in e- hearing, easy accessibility of technology etc, once
the e-system hearing stabilises the old cases may be listed in
normal manner, To achieve this it is suggested that e-hearing of
old cases may be listed after taking consent of the AOR to begin
with.

vi. The Registry wilh the help of its cyber technical team should
regularly conduct on line classes for benefit of Advocates and
support staff about the practice and procedure of e filing, conduct
of court proceedings through virtual mode and subject to
avallability of resources practical classes may also be arranged.
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6. SANITATION OF THE COURT PREMISES AND OTHER REKLATED AREAS

The Court has remained closed since 06.03,2020 barring few days functioning in

third rveek of March 2020, The chamber blocks have also remained since then
rvithout being properly cleaned.

6.1. The buildings housing the chambers should be cleaned thoroughly

and disinfected. All areas including wash room need to be cleaned

and disinfected and soap dispenser be installed as far as possible.

Regular cleaning and mopping of floors with disinfectants should be

arranged.

5.2. All chambers be disinfected from inside and thoroughly sanitised.
For the time being use of chambers beyond a notified hour should

be avoided,On Sundays necessary disinfection maintenance work
on regular basis till such time the situation improves.

6.3. At any given point of time the chambers will be not be used and

occupied by more than three persons i.e. the advocate, the clerk
and where necessary an advocate colleague. This will ensure social

distancing.

6.4. All public areas including those occupied by photocopying machines,
public stenographers, vendor set al must work on a regulated basis

maintaining social distancing and cleanliness. Their hours should be

regulated.

6.5. The canteens will continue to remain closed. To provide basic

amenities like water, coffee, tea and biscuitskiosks/counters may be

made available for take away services'

6.6, Libraries and consultation rooms under the control of the bar

Association will not be available to members till resumption of
regular working. They shall remain closed excepting for
maintenance and being disinfected'

z9tr'l4ay 2020 (ROH ANDE )
Acting Hon Secretary
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I'hottt:: 01 l -230723.52, l'.rruril: st:itot ;t l (r)Btr tail.r'r:r'rt, tttr"tr'.st'aor;titttli:r.t ottt

2O-O7.2970

RESOIUT,ION OF THE JPINT MEETING OF SUPREME

COURT BAR ASSOCIATION AND SUPREME COURT

ADVOCATE ON- RECORD3.SSQd:rATrOl,J

A joirrt online meeting of thc Executive Cotnnrittees of
Suprenre Court Bar Associafion (SCBA) and Supreme Coutt
Advt-rcatc-t-rrt-Rec.r.ttd AssoLiattot-r (5CAORA) was ttt,:iti tlrt r[re
evening of 20.07.2020. The meeting was called to exatnirte
and discurss sys1g1'11t, tnethods and suggestions tct reopen t.lle
Courts, and in parficular the Suprelne Court of India, wlricl't
has been working on lirnited basis under severely constrained
"virtual courts" following the pandemic caused by the corona
virus (SARS-Cov-2). Various matters were debated, includit'tg
thc follorrvino, arrd tlre E(- Mt:mber:; of both the Associatiot-t',
put forward the problems faced by tlreir metnbers and their
clients;, i.r:. the litigarrts, ancJ tttacle tlrr-: l'ollowirrg suq;gttstions:-

L. 1"he spread of Novel Corona virus (COVID-19) led to a

restrictive functioning of the llon'ble Supreme Court:
since March ,2020.

2. SCBA and SCAORA have, during the lockdown period,
passed various resolul ions pertaining to tltc:
unsatisfactory functiorring of the virtual lrearings by the
Hon'ble Supreme Court as also tlre issues cropping up
during e-filing. SCBA and SCAORA have stated that a

nrajority o1' tlre lawyers were not cornfortable witlr the
virtr,ral Court hearings, l-he common feedback seenrs to
be tlrat the lawyers are unable to present their cases
efl'cctively on the virtual platform presently avarilablc.
In rrratters inrrolving appearances b;r p1611, lawyei-s,
several lawyers are not given an opportunity to speak
and, at times, tlreir rnics are put on mute by tlre
coordinator, and consequently, their matters have bcen
dealt with by the Hon'ble Supreme Court in their
absence. There are problems with audio and video
quality of hearings, which often results in the lawyers
not being able to present their arguments.
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Su1:reinc Cgurt Advocatcs-On- ltcc<lrd Ass6ciatjon

(lol<lctr.]rrlli[:t: I];rr. li<xrrn, srrllr:rnt: (l<llt ol'lnrli;r, Nr:tr'1)clhi-l l0 (x)l

l)lt<lrrt:: 0II-23072352, I:.r1;ril: r,.r,,r11|(i);4rrr;ril.trurt, trtvt,t,.st:irot;tittrli;t.t'otlt

3. The Hon'ble High Courts and the Courts subordinate
thereto irrevitably follow the SOP's followed by the
Hon'ble Supreme Court, The working ol' the Supreme
Court lays down [lre paranreters for the subordinate
courts. The linrited functioning of the Supreme Court
has adversely impacted the dispensation of justice.

While the litigants continue to suffer, tlre lauryers, who
are the officers of tlre Court, are also facing acute
lrardships.

4, The Hon'ble Supreme Court lras now decided to also

hc;:i r':quloi- rtiattct"s -:ll<i {irral ncar"iriE t"ltti'r.t.cl"s il"lrough
the virtual mediurn. While it is undoubtedly the
pt-erogative of tlre Hon'ble Court to list nratters for
hearing, it is the lawyers who have to argue those
matters professionally. It is rTot possible for a lawyer to
do justice to the case if called upon to argue on the
virtual [:ecause of the infirrlities in the working of
these applications esp. tliose involvingl volurninous
t'ecorcl and/or tlre appearanr:e of a large nunrber of
lawyers, more so, in light of the aforesaid isstLes that
triailces the lrearing illusionary.

1;. Access to justice is an essential service; it is prinrarily

the responsibility of the State, inch-rding the judictary,

to provide a safe worl<ing etrvironment. In recognition
of tl-ris position, the Bar lras co-operated with the
restt-ictive functioning of'tlre Hon'ble Supreme Court'

6. The participating members were informed that botlr

Associations lrad been in correspondence witlt tlre

Suprerne Court on these issues. l,lowever, tlret'e was no

response to the entreaties and reguests which had

been nrade. This left the nrembers disrnayed because,

being stake holders in the administration of justice,

tlreir view is that il" is in tl-re intcrest of tlre judiciary to

physically re-open with precautiotrs just lil<eall -other
wott places including Parliamettt, airports, offices,

shopping centers, police prickets, hospitals have

resumed working,

rup,il-A!l,a.rJl,at
z2U,,mlttSOlCCO,.O

-/tssr,r<; rnr'rrru

)\4r'. Slriv;rii i\1..1 ;rrllr;n'

I 
tlc slrl <:ttl

9!)1r991)99it9

i\,1r. l\'lanoj I(. i\{rslrr;r

\/ ir't:-l \rrsitl cr r t

1)8 I 1722U0,1

N4r..losr:lllr Alistrrtlt' S
I l(),'r!,. S(r't1rt,u.\'
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.Jr>ir'r( St:r:r tt;u)'
9871 t(;8{193

i\4r. Niklrl.l;rin
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l)r. Atnirrr i\4olrit I lirrlyrr':rrri

98 | 0006829

N4s. Arrzrt li. \/;rlkcv
1)1)l)t) I Ii I:.]04

N'lr. Aljo I(..|oscplr
t)r]l73,538!)tl0
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9t\992?.2544

i\4 r. Alrlrirxrv ll;rtttlit isltrra

\)r.)'i l7 4$!;'l:\

l\4r'. \/arirrdr:r' I(tt ttxrt Slt;trrn:t

98 l0 l0l 807

After considering the aforesatd matter
unanimouslY RESOLVED : -

the members
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nratters is imPerative ' The

conducted inside court hall wlth

A. ThaL the resumption of court hearings of all clas:. of
hearings slrould be

Advocates Presenting
r be hYbrici i, e. botlt

t lreit-
onlirr

case. InitiallY lrearing can

e and in the PhYsical Prcsence of the llrdqcs and

u

tlre Advocates.

Giverr tlrat the country is irr tlre process ol' erler'9itrg

fio,, a complete lockdown, it has become inrperative to

,=upu,"ttrutullre the physical furrctiotring of the Hotr'ble

littpreme Court in a phascrl ancl regulated rnanner' 
-Ihe

pnysicaf functiorring o1' the Hon'ble Courrt be rcsurtred

io,l h"ari,-',g Freslr, Admission, After Notice Mattet's'

Parl-hcard lr4atters, ncguta' tr4attcrs' Final Drsllosal

Matters, Batch Ivatiers Jnd such other matters which

are voluminous in nature and/or involve the

lp-p.urun.u of a iu'gt number--,of lawyers' Virtual

;;;;;;;"v ne arrorolo onlv to Chamber Matters arrd

ftegistra r Court Mattct-:';'

Proper guidelines and due precautions' af'tcr" tlrorouqh

coiis;ult.ation frr:rit 
-t" - 

Cu',r'.rniitlct of Doctot-s ' cati ll'Ll

l'orrlulatecl for restiicted entr-y itrto tlre Srtprenrc (-()tlrl

premises, wearrng of *3:kt. un! face slttelds'

;.];i,;i;;;',.e of lriihest sarritizatiotr standat-ds' proper

social distancing and so ol'l so lonn'

For hearing of cases where Advocate are present in

person all notified iot" fift social distancing' use of

rrrasks and due 
'uniii'utlo''t 

will be strictly followed'

Errtry to the Court can be res.trict-{lcnly to lawyers of

the matters listej, ii tt''"^"ntty p:l:t of high securitv

zone itserf. t_itigants inc, crerks may not be atorrycd to

tht-' lrigh 'ut''iii" 
"""'* but for excel:tionatl

rea sons/occasions '

It was also RESOLVED thal- l-he Horr'bte Chief lusl'ice of

India be request;;-Io ;;;i the ,Presidents 
and other

of{'ice Bearet's "riil""t*l 
nisociationsto^work out tlre

":.r"i.ri[i.t 
on the suggestions made heretn'

C
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G. It rryas also resolvccl to request the Hon'ble Cl-rief
Jr-rstice ;.rnrJ r:oncerne<J Cr:rnnrittees of the Hon,ble
.Jurltlcs t.o start clialor;ues with thc rcprescntatives of
thc two ;rssocialtons irrrrrrcciiately on all issues affecting
thc lunctioning of the Court including its Registry and
1r'r rrprSradn thn Virt rral hearing system to hetter
Dlalfot'rl .

l{ ll ..i,,1:; lrriilir-.r lt[ :,()iV|) llr.rt ihe reEoluticr.rs passed
tr:day be serrt lrr Hon'bk: the Clrir:f Justice clf India
rcqucsling thc Cour'[ tr.i r.cirr:,iclr:i Lirr tnaltars raised ancl
takc str:ps nr tenrs of the Resolutions which trad the
(or'tc'rirren(.e clf all rnr:nrl)t:r:; of' iroth the Associations.

L Ihe Conrnrittee RESOLVHI to nleet after one week to
i-ijt,t.u:.,:,; Lhc r*l;ponr;c f i-(Jrr.] lhc lloir,hle Supremc Court
i:iid rlecrdc il,)l: fufthcl- coursc of actron.
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S,gnalure Nol venIed

rTEMNO.6,6.1.couRTNo.]-sEcTroNPrL-W
& Suo Moto WP@ No.8/2O2O

(Hearing through video Conferencing)

SUPREME COURT OF INDIA
RECORD OF PROCEEDINGS

Writ Petitj.on(s) (civil) No(s). 686/2020

BAR COUNCIL OF INDIA Petitioner(s)

VERSUS

UNION OF INDIA & oRS. Respondent(s)

(FOR ADMISSION and IA No.63294/2O2O-EXEMPTION FROM PAYING COURT

FEE )

WITH
T.P. (c) No. 767-772/2020 (xVI'A)
(FOR nimrssroN and IA No.643L6/2020-STAY APPLICATIoN and IA
No . 64326 /2OZg- CLARIFICATION/DIRECTION )

AND

SUO MOTO WRIT PETITION O NO. 8 Of 2O2O

IN RE : FINANCIAL AID FOR MEMBERS OF BAR AFFECTED BY

PANDEMIC.

Date : 22-07 -2020 These petitions were called on
for hearing todaY '

CORAM

HON,BLE THE CHIEF JUSTICE
HON,BLE MR. JUSTICE A.S. BOPANNA

HON,BLE MR. JUSTICE V. RAMASUBRAMANIAN

For Petitioner(s) Mr.Manan Kumar Mishra, SF, Adv.
Mr.S.Prabhakaran, Sr. Adv.
Mr.Aprub Kumar Sharma, Sr. Adv.
Mr.S.N.Bhat, Adv.
Mr.Ved Prakash Sharma, Adv.
Mr.Vishwajeet Kumar Mishra, Adv.
Ms.AnjuI Dwivedi, Adv.
Mr.Anirveda Sharma, Adv.

Mr. Tushar Mehta, Ld. S.G.
Mr. Kanu Agrawal, Adv.

s$",mdi,
Dare 202c57.23
20 v 33 tsr

For Respondent(s)
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Rajat Nair, Adv.
B. v. Balram Das, Adv.

Chirag M. Shroff, Adv.
Sanjana Nangia, Adv.
Abhilasha Bharti, Adv.

Mr.
Ms.
Ms.

UPoN hearing the counsel the court made the following
ORDER

WPO No,686/2020

Issue notice.

Issue notice.

Until further orders, further proceedings j.n
W,P.(PIL) NO. 97/2O2O pending before the High Court of
Andhra Pradesh at Amaravathi, w. P. No. 665L/ 2o2g
pending before the High Court for the States of
Telangana at Hyderabad, V'I.P. No. 7419/2O2O pending
before the High court of Judicature at Madras and wP D.
No. 5oL727/2020 pending before the High of Delhi at New

De1hi, wP No. 3695,/2020 pending before the High court of
Delhi at New Delhi and Public Interest Litigation (PIL)
No. 569/2020 (Suo-moto proceedings initiated by the xigh
court ) shall remain stayed.

Taken on Board.

We are faced with an unprecedented crisis due

to COVID-19 pandemic. This would demand an

unprecedented action for resolving the said crisis'

In short, we find that the pandemic has taken

2

T .P. (Cl Nos. 767 -772/2020

suo MoTo wRrT PETTTToN (C) N0 I OF 2020

IN RE : FINANCIAL AID FOR MEI{BERS OF BAR AFFECTED

BY PANDEMIC
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a heavy toll

particularly,

conscious of

3

on the

the legal

lives of citizens and,

fraternity. We are

the advocates are bound

livelihood of advocates.

the fact t hat

by Rules which restrict their income only to the

profess.ion. They are not permitted to earn a

Iivelihood by any other means ' rn such a

circumstance, the closure of the courts has deprived

a sizable section of the legal" profession of j.ncome

and therefore livelihood.

In these dire circumstance there is a constant

demand to enable the resumption of the j.ncome from

the profession by resuming the normal functioning of

courts in congregation. This demand poses its own

dj-fficulties in the sense that an unqualified

resumption of normal Courts may jeoPardize the

health of aII those who attend courts in

congregation, i.e., Judges, Lawyers and equally

important/ the Staff of the Courts.

I'lonetheless, we find

to ignore the problem of

that it is not possible

l{e therefore consider it appropriate, in the

interest of justice, to issue notice to the

recognized Bar Associations of the Supreme court and

of all the High Courts to show cause why a fund for

relief to eligible and deserving advocates should

not be set up and donations for the same be invited
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from their own members or any other legitimate

source. rt would also be necessary to determine the

norms for eligibility of such financial aid by the

Bar Associations.

We consider it appropriate to issue notice to

the Union of India, State Governments/Union

Territories, Bar Council of India and all the State

Bar Councils. Notice shall also be issued to the

Registrars General of aLl the High Courts. Notice

be made returnable in two weeks.

Mr. Tushar Mehta, learned Solicitor General

and Mr. Manan Kumar Mishra, senior counsel waive

service of notice on behalf of the Union of India

and the Bar Council of India, respectively.

Let service of notj.ce be effected through

respective standing counsel. Service of notice be

also effected through e'mail and FAX.

To be listed along with w.P. (C) No.686 of 2029

and T.P.(C) No.767-772 of 2O2O-

I CHARANJEET KAUR ]
ASSTT . REGISTRAR. CUM. PS

I INDU KUMARI POKHRIYAL ]
ASSTT. REGISTRAR

TRUE COPY
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ANNEXURE -C|?
The Guardian

This is how democracies die

21 Jan 2018

Steven Levitsky and DanielZiblatt

Defending our constitution requires more than outrage

Blatant dictatorship - in the form of fascism, communism, or military rule - has disappeared

across much of the world. Military coups and other violent seizures of power are rare' Most

countries hold regular elections. Democracies still die, but by different means.

Since the end of the Cold War, most democratic breakdowns have been caused not by generals

and soldiers but by elected governments themselves. Like Hugo Ch6vez in Venezuela, elected

leaders have subverted democratic institutions in Georgia, Hungary, Nicaragua, Peru, the

Philippines, Poland, Russia, Sri Lanka, Turkey and Ukraine'

Democratic backsliding today begins at the ballot box. The electoral road to breakdown is

dangerously deceptive. With a classic coup d'etat, as in Pinochet's Chile, the death of a

democracy is immediate and evident to all. 'l'he presidential palace burns. The president is killed,

imprisoned or shipped off into exile. The constitution is suspended or scrapped'

On the electoral road, none of these things happen' There are no tanks in the streets'

Constitutions and other nominally democratic institutions remain in place. People still vote'

Elected autocrats maintain a veneer of democracy while eviscerating its substance'

Many govemment efforts to subvert democracy are "legal", in the sense that they are approved

by the legislature or accepted by the courts. They may even be portrayed as efforts to improve

democracy - making the judiciary more efficient, combating corruption or cleaning up the

electoral process.

Newspapers still publish but are bought off or bullied into self-censorship' Citizens continue to

criticize the government but often find themselves facing tax or other legal troubles. This sows

public confusion. People do not immediately realize what is happening. Many continue to

believe they are living under a democracy'

Because there is no single moment - no coup, declaration of martial law, or suspension of the

constitution - in which the regime obviously "crosses the line" into dictatorship, nothing may set
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How vulnerable is American democracy to this form of backsliding? The foundations of our
democracy are certainly stronger than those in Venezuela, Turkey or Hungary, But are they
strong enough?

Answering such a question requires stepping back t'rom daily headlines and breaking news alerts
to widen our view, drawing lessons from the experiences ofother democracies around the world
and throughout history.

A comparative approach reveals how elected autocrats in different parts of the world employ
remarkably similar strategies to subvert democratic institutions. As these patterns become
visible, the steps toward breakdown grow less ambiguous -and easier to combat. Knowing how
citizens in other democracies have successfully resisted elected autocrats, or why they tragically
failed to do so, is essential to those seeking to defend American democracy today.

We know that extremist demagogues emerge from time to time in all societies, even in healthy
democracies. The United states has had its share of them. including Henry Ford, Huey Long.
Joseph McCarthy and George Wallace.

An essential test for democracies is not whether such figures emerge but whether political
leaders, and especially political parties, work to prevent them from gaining power in the first
place - by keeping them offmainstream party tickets, refusing to endorse or align with them and,
when necessary, making common cause with rivals in support of democratic candidates.

Isolating popular extremists requires political courage. But when fear, opportunism or
miscalculation leads established parties to bring extremists into the mainstream, democracy is
imperiled.

Once a would-be authoritarian makes it to power, democracies face a second critical test: will the
autocratic leader subvert democratic institutions or be constrained by them?

Institutions alone are not enough to rein in elected autocrats. Constitutions must be defended -
by political parties and organized citizens but also by democratic norms. Without robust norms,
constitutional checks and balances do not serve as the bulwarks of democracy we imagine them
to be. Institutions become political weapons, wielded forcefully by those who control them
against those who do not.

This is how elected autocrats subvert democracy - packing and .,weaponizing,, the courts and
other neutral agencies, buying offthe media and the private sector (or bullying them into silence)
and rewriting the rules of politics ro tilt the playing field against opponents. The tragic paradox

t

off society's alarm bells. Those who denounce government abuse may be dismissed as

exaggerating or crying wolf. Democracy's erosion is, for many, almost imperceptible.
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ofthe electoral route to authoritarianism is that democracy's assassins use the very institutions of

democracy - graduatly, subtly, and even legally - to kill it'

Once a would-be authoritarian makes it to power, democracies face a second critical test: will the

autocratic leader subvert democratic institutions or be constrained by them?

Institutions alone are not enough to rein in elected autocrats' Constitutions must be defended -
by political parties and organized citizens but also by democratic norms. without robust norms.

constitutional checks and balances do not serve as the bulwarks of democracy we imagine them

to be. lnstitutions become political weapons, wielded forcefully by those who control them

against those who do not'

This is how elected autocrats subvert democracy - packing and "weaponizing" the courts and

other neutral agencies, buying off the media and the private sector (or bullying them into silence)

and rewriting the rules of politics to tilt the playing field against opponents. The tragic paradox

ofthe electoral route to authoritarianism is that democracy's assassins use the very institutions of

democracy - gradually, subtly, and even legally - to kill it'

How serious is the threat now? Many observers take comfort in our constitution, which was

designed precisely to thwart and contain demagogues like Trump. our Madisonian system of

checks and balances has endured for more than two centuries. lt survived the civil war, the $eat

depression, the Cold War and Watergate. Surely, then, it will be able to survive Trump'

we are less certain. Historically, our system ofchecks and balances has worked preny well - but

not, or not entirely, because of the constitutional system designed by the founders. Democracies

work best - and survive longer - where conslilutions are reiniorced by unwritten democratic

norms.

Two basic norms have preserved America's checks and balances in ways we have come to take

for granted: mutual toleration, or the understanding that competing parties accept one another as

legiiimate rivals, and forbearance, or the idea that

politicians should exercise restraint in deplol ing their institutional prerogatives.

These two norms undergirded American democracy for most ofthe 20th century. Leaders ofthe

two major parties accepted one another as legitimate and resisted the temptation to use their

temporary.ont,olofinstitutionstomaximumpartisanadvantage.Normsoftolerationand
restraint served as the soft guardrails of American democracy' helping it avoid the kind of

partisan fight to the death that has destroyed democracies elsewhere in the world, including

Europe in the 1930s and South America in the 1960s and 1970s'
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Today, however, the guardrails of American democracy are weakening. The erosion of our
democratic norms began in the 1980s and 1990s and accelerated in the 2000s. By the time
Barack Obama became president, many Republicans in particular questioned the legitimacy of
their Democratic rivals and had abandoned forbearance for a strategy of winning by any means

necessary.

Trump may have accelerated this process, but he didn't cause it. The challenges facing American
democracy run deeper. The weakening of our democratic norms is rooted in extreme partisan
polarization - one that extends beyond policy diff'erences into an existential conflict over race
and culture.

America's efforts to achieve racial equality as our society grows increasingly diverse have fueled
an insidious reaction and intensifying polarization. And if one thing is clear from studying
breakdowns throughout history, it's that extreme polarization can kill democracies.

There are, therefore, reasons for alarm. Not only did Americans elect a demagogue in 2016, but
we did so at a time when the norms that once protected our democracy were already coming
unmoored.

But if other countries' experiences teach us that that polarization can kill demouacies, they also
teach us that breakdown is neither inevitable nor irreversible.

Many Americans are justifiably frightened by what is happening to our country. But protecting
our democracy requires more than just fright or outrage. We must be humble and bold. We must
learn from othercountries to see the warning signs-and recognizethe false alarms. We must be
aware of the fateful missteps that have wrecked other democracies. And we must see how
citizens have risen to meet the great democratic crises of the past, overcoming their own deep-
seated divisions to avert breakdown.

History doesn't repeat itself. But it rhymes. The promise of history is that we can find the rhymes
before it is too late.

This is an extract from How Democracies Die by Steven Levitsly and Daniel Ziblatt, professors
of government at Harvard University, published in the UK by Viking and in the US by Crown

Source:

TRUE COPY

https://www.theguardian.com/us-news/commentisfree/201 8dan/21lthis-is-how-democracies-die
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The Indian Express

Collegiumos actions show that the NJAC which was struck

down four years ago is back, with a vengeance

October 16,2019

Madan B Lokur

It seems to me that the unconstitutional NJAC is rearing its head and is now Frankenstein's

monster. The advice of the two eminent persons postulated by the NJAC is no longer required'

Four years ago, on october 16,2015, the Supreme Court (SC) struck down as unconstitutional an

amendment to the Constitution establishing the National Judicial Appointments Commission

(NJAC). The amendment and the corresponding law were challenged by the Supreme Court

Advocates-on-Record Association (SCAORA) believing, rightly, that the amendment would

violate the basic structure of the Constitution by depriving the judiciary of its independence.

SCAORA engaged Fali S Nariman, a doyen of the Bar, to argue the case on its behalf. The SC

agreed with his submissions and struck down the amendment. At law, the independence of the

judiciary was preserved. But is it. in fact? Judge for yourself'

Try and remember, for instance, that barely a few months after the NJAC decision, a sobbing

Chief Justice of India (CJI) sought outside help to resolve the institutional problem of getting the

government to move on increasing the judge strength. Nothing happened. A few months later,

the same CJI complained, in open court, that the government was not implementing the

recommendations of the collegium for the transfer of some judges. Nothing happened, except a

response given in November the same year by the Attorney General reminding the SC of its

Lakshman Rekha and by the law minister of its historic failure during the Emergency. The seeds

of the NJAC striking back were sown around that time and the judiciary is today reaping the

harvest.

What was the proposed composition of the NJAC? The CJI was the chair, ex officio, and along

with him were the next two senior judges. The Union Minister of Law and Justice was an ex

officio member along with two eminent persons. They were to recommend persons for

appointment as judges of the SC and high courts and the transf'er of judges of the high courts

(including chief justices). Notwithstanding the declaration of unconstitutionality of the NJAC. I

believe its core functions are now being performed by a body minus the two eminent persons'

So, the recommendation and appointment of judges has been taken over by a "new NJAC" and

without any apparent protest' Why do I say this?

The collegium cut off its hands when it reversed a signed and sealed (but not delivered)

resolution on January I L To an outsider, it appeared that a resolution of the collegium lacked
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sanctity - and this seems to have been exploited by the "new NJAC". Let me cite a few glaring

instances. As recently as in late August, the Economic Times reported that the CJI had written to

the law minister that 43 recommendations made by the collegium were pending with the

government and the vacancies in the high courts were to the extent of about 37 per cent. Also,

the collegium could not consider the appointment of l0 persons since some information was

awaited from the government for varying periods. Who is calling the shots - the government?

Some more questions. On April 8, the collegium recommended the appointment of Justice

Vikam Nath, the senior-most judge of the Allahabad High Court as the chief justice of the

Andhra Pradesh High Court. Sometime later, the government referred back the recommendation

for reconsideration. On August 22, the collegium reconsidered the recommendation "for the

reasons indicated in the file" and recommended his appointment as the chief justice of the

Gujarat High Court. The reasons indicated in the file are not known and it would certainly be in

the interest of the institution if they are disclosed. If the judge was unfit or unsuitable for

appointment as the chiefjustice of Andhra Pradesh, how did he become suitable for Gujarat?

On September 5, the collegium recommended that Justice Irshad Ali be made a permanent judge

of the Allahabad High Court. The recommendation was made after considering (i) the opinion of
judges of the SC conversant with the affairs of the Allahabad High Court, (ii) report of the

committee ofjudges to evaluate his judgments, (iii) possible complaints against one of the judges

under consideration (could also be Justice Ali). (iv) additional information received from the

chiefjustice of the Allahabad High Court and (v) observations of the Department of Justice and

(vi) an overall assessment. What did the government do? It rejected the recommendation

(without furnishing any reason or justification) and on September 20 extended his term as an

additionaljudge by six months. Did anybody protest?

Justice Akil Kureshi, the senior-most judge of the Gujarat High Court, was recommended on

May l0 to be the Chief Justice of the Madhya Pradesh High Court after considering all relevant

factors and being found suitable in all respects. Guess what? The government sent two

communications to the CJI on August 23 and 27 along with some material. On reconsideration of
the communications and the material, the collegium modified its recommendation on September

5 and recommended his appointment as the Chief Justice of the Tripura High Court. Again, the

contents of the communications and the accompanying material are not known. Is there

something so terribly secret about them that it would not be in the interest of the institution to

make a disclosure? As in the case of Justice Vikram Nath, it would be worth asking how Justice

Kureshi is fit or suitable for appointment as the Chief Justice of the Tripura High Court and not

of the Andhra Pradesh High Court. Have we not often heard the SC say that sunlight is the best

disinfectant? And then, electric light the most efficient policeman? More than a month has gone

by and even this recommendation has not been acted upon by the govemment. Any protest?
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Finally, the transfer of the Chief Justice from Madras High Court to the Meghalaya High Court

- whether it should have taken place or not is not the question. lt could have been achieved

more gracefully, like the manner in which a former CJI dealt with a delinquent judge of the Delhi

High Court. After a brief discussion with the CJI, the judge quietly resigned. But some other

more important questions arise in the context of the independence of the judiciary. Was she spied

upon by the lntelligence Bureau (lB)? The Times of India reported on September 30 that the CJI

had asked the Central Bureau of lnvestigation to "take further action in accordance with law" on

a five-page report of the IB on financial and other inegularities alleged against her. Should the

IB be blindly believed - there is a well-known incident of a teetotaller being called a "boozer"

by the IB? Was the CJI kept in the dark about her being kept under surveillance? How many

otherjudges are being spied on? Isn't it somewhat unusual and frightening that judges, expected

to render judgment without fear or favour, are subject to surveillance by the IB? Can their

independence be guaranteed under these circumstances?

It seems to me that the unconstitutional NJAC is rearing its head and is now Frankenstein's

monster. The advice of the two eminent persons postulated by the NJAC is no longer required'

Actually, there is now no need to amend the Constitution to bring back the NJAC - it is already

in existence with a vengeance. At the present moment, silence on crunch issues is not golden'

Source:
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The Wire

The supreme court Needs to Reconsider Its Judgment in the

Sahara-Birla Case

14 Februry, 2017

Dushyant Dave

WasthesupremeCourt'sjudgementonJanuaryllintheSahara.Birlapaperscasetruly
free from bias?

The first principle of natural j ustice consists of the rule against bias based on three maxims:

First,.nomanshallbeajudgeinhisowncause';second,.justiceshouldnotonlybedonebut
manifestly and undoubtedly be seen to be done'; and third,'judges, like caesar's wife, should

be above suspicion'.

The Supreme court of lndia can truly take pride in taking judicial review of administrative

actions to great heights. But do judges themselves follow the law they declare? The answer

upp"u..to-b.inthenegative,asseeninSahara-BirlacasedecidedonJanuaryll'2017'

Justices Arun Mishra and Amitava Roy disrnissed applications made by an NCO seeking

direction for criminal investigation into large-scale payments allegedly made to political

leaders across party lines, which the investigating agencies had declined to do. Despite having

notedthedocumentsseizedduringtheCBlandlTraidsontheAdityaBirlaandSahara
groups,thecourtfeltobligedtobe..onguardwhileorderinginvestigationagainstany
irponun, constitutional functionary. officer, or any person in the absence ofsome cogent

legally cognisable materiat." Thejudgment records that, "The random log suggests that cash

*1, t.un.ir.r.d to several important public figures' Copies ofthe random pages have been

filedasAnnexureA.S.ThepagesAnnexureA.gandA.l0havebeenfiledwhichcontainthe
proposal and regarding the actual payments which were made to large number of top political

leaders of the country,,. Among those named was Madhya Pradesh chief minister Shivraj

Singh Chouhan.

On December 10,2016, Justice Mishra organised the rvedding of his nephew in Cwalior'

Newspapers in Madhya Pradesh have reponed that Chouhan attended the wedding' [t is

pertineni to mention ihat the case was being heard since November 2016 by another bench' of

which Justice Mishra was a member'

Post January 3, Justice Mishra started presiding over the bench for the first time and the

controversialsahara-Birlacasewaslistedbeforehisbench.Butnotoncedidhedisclosehis
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proximity to political leaders including Chouhan..lustice Mishra was therefore "automatically
disqualified" from hearing the case without any investigation into whether there was a
likelihood or suspicion ofbias. This is because of the law declared by the Supreme Court in
several cases. The constitution bench in Rupa Ashok Hurra vs Ashok Hurra &
Anr (2002) created an extraordinary remedy - "curative petition" - to cure .,irremedial

injustice", holding that, "We are of the view that though judges of the highest court do their
best, subject ofcourse to the limitation of human fallibility. yet situations may arise, in the
rarest ofthe rare cases, which would require reconsideration of a finaljudgment to set right
miscarriage ofjustice complained of." Amongst the situations j ustifying such reliefis, "where
in the proceedings a learnedjudge failed to disclose his connection with the subject-matter or
the parties, giving scope for an apprehension ofbias, and thejudgment adversely affects the
petitioner."

The judgment on January ll falls squarely within this parameter because Justice Mishra failed
to disclose his connection with Chouhan and perhaps with other political leaders mentioned in
the documents, 'giving scope for apprehension olbias'. Thejudgment affects notjust the
complainant but the larger public interest too.

on the issue ofrecusal, the Supreme court has followed the 1998 House ofLordsjudgment
in In Re Pinochet. In In Re Pincohet, the House of Lords recalled its previous j udgment on the
ground ofapprehension ofbias on account ofone ofthejudges, Lord Hoffmann. and his wife
having been connected with one of the parties ro the case, Amnesty International, holding
that, "The fundamental principle is that a man may not be ajudge in his own cause... This
principle as developed by the courts has two similar bur not identical implications... The
second application ofthe principle is where ajudge is not a party to the suit and does not have
a financial interest in its outcome but in some other way his conduct or behaviour may give
rise to a suspicion that he is not impartial. for example because of his friendship with a party.,,

while separately dealing with the issue of recusal by the bench, the Supreme court, in its
judgment on October 16,2015 in the Supreme Court Advocates-on-Record
Association (NJAC) case, deeply dilated on the "impartial judge" being the hallmark of a
democracy and approvingly referred to Pinochet and the automatic disqualification ofajudge
"interested in a cause". In 2001 in Kumoon Manclal vikas Nigan Ltd.,the court had deciared,
"..' a real danger of bias might well be thought to arise if there were personal friendship or
animosity between the judge or any member of public involved in the case." In 2012, in rt.c.
Chandel, Justice R.M. Lodha cautioned that, "A judge must be a person of impeccable
integrity and unimpeachable independence" for the survival ofdemocracy and rule of law.

In its charter, 'The Restatement of values ofJudicial Life,. the full court ofthe Supreme
court has laid emphasis, inter alia, on the following: "Justice must not merely be done but it
must also be seen to be done. The behaviour and conduct of members of the higherjudiciary
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must reaffirm the people's faith in the impartiality of the judiciary"; o'A judge should practice

a degree of aloofness consistent with the dignity of his office"; "A judge shall not hear and

decide a matter in which a member of his f'amily, close relation or a friend is concerned"; and

'oEvery judge must at all times be conscious that he is under the public gaze"'"

On December 18, 20l6,Justice Mishra held a wedding reception for his nephew in Delhi. I

was present at the reception along with a large number of lawyers, judges from Supreme

Court and high courts of Delhi, Madhya Pradesh, and Rajasthan and registry officials. Also

present were a large number of top political leaders from across party lines, including Union

cabinet ministers unconnected to law, a farcry from the expected "degree of aloofness"' What

did this signify for the high court judges present? It is common nowadays to see high

constitutional functionaries attending personal functions organised by Supreme Court and

high court judges. What happens of the resolve to remain aloofl

Justice Mishra,s judgment is based on two findings. First, thatthe Settlement Commission has

called the Birla-sahara documents "doubtful" and second. that they are of no evidentiary

vatue either because they were contained as electronic records or not as regular books of

accounts. On both counts, with greatest respect, the judgment suffers from serious legal

infirmities by ignoring the fact that the contents of electronic records are admissible under the

Evidence Act withouifurther proof of the original and that Section 132(4) and (4A) of the

Income Tax Act, read with Section 79 ofthe Evidence Act, create the legal presumption of

such documents as "belonging to the person from whom they are Seized" and "to be true" and

make statements made in respect of such documents in investigation as evidence' The

Supreme Court has itself - in Pooran Mal v. Director of lnspection and ITO v' Seth Bros' -
confirmed this position. The Madras, Delhi and Rajasthan high courts have treated such

documents as admissible.

clearly, the Supreme court's judgment on January I I is vitiated by "bias" and deserves to be

recalled by the apex court exercising, if necessary, stto moto powers' Then alone will the court

have reaffirmed its commitment to democracy and rule of law.

Source:

rla

iudicial-bias

T



l. Atrr.r exuu!- CZO
To,

The Secretary General,

Supreme Court of India

28th February 2Ol7

Iql

Dear Sir,

I had addressed a letter to the Honble chief Justice of India on 17 '02'2017

in connection with the suicide committed by my husband Mr. Kalikho Ful'

former Chief Minister of Arunachal Pradesh on August 9' 2016 leaving

behind a detailed suicide note of 8th August, 2016. In the said letter

permission was sought from the Honble Chief Justice of India for filing an

F.l.R on the basis of the said suicide note against many including two senior

most Judges of the Honble Supreme Court of India' It was stated in that

letter as under:
,,1 understand that in the judgment of K veeraswami v Union of India a

Constitution Bench of this court had directed that though judges of the

higher judiciary are amenable for corruption investigation under the

prevention of corruption act, but to safeguard their independence and to

save them from harassment at the hands of the executive' ooY FIR and

investigationofajudgeatthehigherjudiciarywouldrequireprior
permission of the Chief of India'

The judgment further says that if the allegations are against the chief

Justice then the permission required would be of other judges, which would

obviously meant he next senior most judge available'

...Iamsurethatyouwillhavethematterplacebeforetheappropriatejudge

in accordance with the judgment in Veeraswami case for consideration of my

request."

Although I did not receive any written communication in that regard' a

newspaperreporthadappearedinthelndianExpresson22.o2.2ol7tothe

effect that the Hon,bre chief Justice had declined to grant necessary

permission on administrative side instead of placing the matter before

approPriate Judge'
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However, suddenly the matter was converted into a Miscellaneous Criminal
writ Petition and was listed before the Honble Bench of Justice A. K Goel
and Justice U' U. Lalit on 23.02.2017. As you are aware, in view of the
extraordinary developments which were likely to seriously impair my right to
pursue the matter in accordance with the law and fearing that the dismissal
of the writ may cause incalculable harm, the letter was withdrawn.
During the hearing it was categorically pointed out that I had not sought
any relief on the judicial side and that the letter sought permission strictly
in light of the law declared by the constitution Bench of supreme court in
K. Veeraswami v. Union of India, (1991) 3 SCC 6Ss
Reference is invited to paragraph 60 thereof which is as under:
"we therefore, direct that no criminal case shall be registered under section
154, crPC against aJudge of the High court, chief Justice of High court or
Judge of the Supreme court unless the chief Justice of India is consulted in
the matter' Due regard must be given by the government to the opinion
expressed by the chief Justice. If the chief Justice is of opinion that it is not
a fit case for proceeding under the Act, the case shall not be registered. If
the chief Justice of India himself is the person against whom the allegations
of criminal misconduct are received the government shall consult any other
Judge or Judges of the Supreme court. There shall be similar consultation
at the stage of examining the question of granting sanction for prosecution
and it shall be necessary and appropriate that the question of sanction be
guided by and in accordance with the advice of the chief Justice of India.
Accordingly the directions shall go to the government. These directions, in
our opinion' would allay the apprehension of all concerned that the Act is
likely to be misused by the executive for collateral purpose.,,
sir, under these circumstances, I request you to suppry the following
information forthwith :

1' whether decision on the administrative side as reported in Indian Express
was indeed taken and if so, a copy thereof be supplied.

2' rf not' was anydecision atall taken on the letter, on the administrative side?
If not' notings on the same be supplied recording reasons for inaction on the

'.1

same
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3. Whether attention of the Honble chief Justice was drawn to the judgment of

Constitution Bench in Veeraswami's case?

4. Whether the Registry had requested the Hon'bte chief Justice to place the

letter before "appropriate judge" which would mean Hon'ble Justice

chelameswar being the senior most Judge available for action on the letter?

5. When and under what circumstances the Hon'ble chief Justice took the

decision to convert the letter to a criminal writ petition and whether

reasons for the same were recorded?

You are requested to give a copy of the said decision which is already

acknowledged in the judicial order passed by the bench of Justice A'K Goel

and U. U Lalit on23'02'2Ot7

6. How was the matter placed before the Bench of Hon'ble Justices A K Goel

andU.ULalitwhentheissuepertained.tosuchseriousmatterandevenif
the letter was to be referred to the judicial side (although no such prayer

was made and it was impermissible to so) why was it not placed before the

Bench presided by Hon'ble Justice chelameswar' the senior most available

Judge?

Sir,thematterassumesgreatsignificancefortheintegrityoftheinstitution

and for larger public interest including Independence of Judiciary' I would

thereforerequestyoutogivethesedetailsafterconsultingHonblethesenior

most Judge without placing this letter before Hon'ble chief Justice and

Hon'ble Justice Dipak Mishra in view of the sensitivity of the matter'

I do hope and trust that at least now the matter will receive absolutely

objective, independent and judicial treatment from this great Institution'

Yours sincerelY,

Dangwimsai Ful

TRUE copv
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ANNEXURE- C2t

REPORTABLE

IN THE SUPREME COURT OF INDIA
CTVIL ORIGINAL JURISDICTION

WRIT PETITION (CI NO. 411 OF 2017

GLOCAL MEDICAL COLLEGE AT{D SUPER

SPECIALITY HOSPITAL & RESEARCH

CENTRE ....PETTTIONER

\TERSUS

UNION OF INDIA AND ATiIOTHER ....RESPONDENTS

WITH

w.P. (c) NOS. 43O, 4g2, 4g7, 436, 438, 441, 442, 445,448' 45O'

468,477,511, 496, 511, 514, 515, 525 and 533 of 2Ol7'

JUDGMENT
.J.

In assailment is the order dated 31.05.2017 0f the

Government of India, Ministry of Health and Family welfare

(Department of Health and Family welfare) whereby the

conditional permission for the establishment of the medical

colleges, involved herein with number of seats as mentioned,

for the academic year 2016-17, granted on the basis of the

approval of the supreme court Mandated oversight committee

(for short, hereinafter to be referred to as "Oversight Committee")

1
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has been cancelled and the colleges have been debarred from

admitting students in the next two academic years i.e. 2Ol7-lB

and 2018-19. Thereby, the Medical Council of India, (for short,

hereinafter to be referred to as "MCl'/Council") has also been

authorised to encash the bank guarantees submitted by the

colleges/institutions, as required for availing the conditional

permission as above. The colleges/institutions have been

directed not to admit students in the MBBS Course in the

academic years 2Ol7-18 and 2018-19.

2. We have heard M/s. Salman Khurshid, S.G. Hasnain,

Gurukrishna Kumar, A. Sharan, P.S. Patwalia, Kapil Sibal, V.

Giri, Nidhesh Gupta, R. Basant, Raju Ramachandran, Sanjay R.

Hegde, Dr. Rajeev Dhawan, C.A. Sundaram, Vikas Singh,

Maninder Singh, Ajit Kumar Sinha, Senior Advocates and Mr.

Mishra Saurabh, learned counsel for the parties.

3. It is submitted across the Bar that the foundational facts,

which constitute the essence of the dissension, are identical so

much so that the sequence of events, if drawn from any of the

petitions would suffice to comprehend the issues to be
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addressed. Having regard to the striking likeness of the factual

framework of the cases in hand, for the sake of brevity and

convenience, facts in bare minimum aS available in the

pleadings of W.P. (C) No. 411 of 2OL7 - Glocal Medical College

and Super Specialtg Hospital ond Research C"nt " 
us.

tlnion oJ India and Another and W.P.(C) No. 436 of 2OL7 -

Gagatri vidga Parishad society 8t Another us. llnion oJ

India and Anotfuer would be adverted to'

4. The colleges/institutions in this batch had, as required

under Section 10A of the Indian Medical council Act, 1956 (for

short, hereinafter to be referred to as "the Act") and the

Establishment of Medical College Regulations' 1999 (for short'

hereinafter to be referred to as "Regulations") framed thereunder

duly submitted schemes for grant of letter of permission to

establish new medical college with annual intake of MBBS

students, as mentioned in their individual applications' from the

academic year 2OL6-17. As ordained in law, the council caused

an inspection of the colleges to be made by its council of

Assessors on llth and lzth December, 2015, whereafter the

3
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assessment report was laid before the Executive Committee of

the MCI, which in its meeting dated 28.12.2015, on a

consideration of the deficiencies pointed out, forwarded its

recommendation to the Central Government disapproving the

schemes for the academic year 2016- 17 on 31.12.2015.

5. The Central Government in its turn, by letter dated

O5.O2.2O16 consequently disapproved as well, the schemes of the

petitioner colleges/institutions for the academic yea"r 2016-17

6. Shortly thereafter, this Court by its judgment and order

dated O2.O5.2OLO rendered in Modern Dental College o;nd

Research Centre 8t Anr. us. State oJ Madhga Pr:o;desh 8,

Ors.l constituted the Oversight Committee, amongst others to

oversee the functioning of the Council under the Act. As the

records demonstrate, the Oversight Committee intervened in the

process as reportedly many colleges/institutions did complain of

denial of opportunity to submit their compliance write up, to the

deficiencies pointed out by the assessors and by its

communication dated 22.06.2016 permitted those

1 (2016)7SCC 3s3
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colleges/institutions to submit their compliance inputs afresh to

the Ministry of Health and Family welfare and further directed

the council to conduct compliance verification inspection of

those colleges/institutions and submit the inspection report to

the Central Government.

7. subsequent thereto, the oversight committee by its

communication dated 11.8.2016 addressed to the central

Government, Ministry of Health and Family Welfare, for the

reasons recorded, granted conditional approval to the

colleges/institutions, as mentioned therein, subject to the

following conditions:

"(i) An affidavit from the Dean/Principal
and Chairman of the Trust concerned,

affirming fulfillment of all deficiencies and

statements made in the resPective

compliance report submitted to VTHFW by

22 June, 2016.

(ii) A bank guarantee in the amount of Rs'

2 crore in favour of MCI, which will be valid
for I year or until the first renewal

assessment, whichever is later' Such bank
guarantee will be in
prescribed fee submitted
application.

addition to the
along with the
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3.2(a) OC may direct inspection to veriff
the compliance submitted by the college
and considered by OC, an5rtime after 30
September, 20 16.

(b) In default of the conditions (i) and (ii) in
para 3.2 above and if the compliances are
found incomplete in the inspection to be
conducted after 30 September, 2016, such
college will be debarred from fresh intake of
students for 2 years commencing 2Ol7-
18."

B. Accordingly, the Central Government vide letter No. U-

1201 | / 13/2O16-ME-l dated 20.8.2OL6, in deference to the

above directions of the oversight Committee, issued the letter

of permission subject to the above conditions, initially for a

period of one year and renewable on yearly basis also subject

to the verification of the achievement of annual targets, as

indicated in their schemes and re-validation of the

performance bank guarantees. It was mentioned as well that

the next batch of students of MBBS course for the academic

session 2ol7-18 would be admitted in the colleges only after

obtaining permission from Central Government and on

fulfilling the conditions laid down by the oversight
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Committee, as stipulated hereinabove.

9. The petitioners assert that on being intimated of the

above order, they accordingly, through their authorised

representatives, as directed submitted the affidavits of

compliance affirming that they had rectified all the

deficiencies pointed out in the inspection conducted by the

Council on I l/t2.12.2O15 and also had furnished the bank

guarantees, as required. The communications to this effect

are on 30.8.2016 and 1.9.2016. The colleges/institutions'

as have been mentioned in course of the arguments, have

meanwhile, acting on this conditional letter of permission,

admitted students to the academic year 2016-17 '

I O. The MCI caused another inspection of the

colleges/institutions to be made by its Council of Assessors

on 2l /22.12.2016, whereafter on a consideration of the

report submitted by its assessors, in its meeting held on

13.l.2OL7 did record, a number of persisting deficiencies' It

was thus of the view that the colleges/institutions had failed

to abide by the undertaking given by them to the central

7
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Government that there was no deficiency as per clause

3.2(1) of the communication dated 11.8.2016 of the

Oversight Committee and as a consequence, recommended

in terms of paragraph 3.2(b) of the above communication

that the said colleges/institutions be debarred from

admitting students in the MBBS Course for the two academic

years i.e. 2Ol7-18, 2018-19 and further that the bank

guarantees furnished by them be encashed. As per the

decision taken, a copy of the recommendations to the above

effect was forwarded to the Central Government and the

Oversight Committee.

I 1. The Central Government in turn, by its communication

dated 2.2.2017, addressed to the petitioner

colleges/institutions informed that an opportunity of

personal hearing would be granted on 17 .L.2OIT and

8.2.2017 on the issue of the recommendation of the MCI for

debarment of the colleges for two academic sessions, AS

above and for encashment of their bank guarantees. The

colleges/institutions were instructed to depute their
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authorised representatives to present their case vis-a-vis the

recommendations of the MCI along 
" 
rith the requisite

information in the prescribed format to be laid before the

committee concerned.

L2. In response, the petitioner colleges/institutions in

time submitted their reply maintaining that almost all the

deficiencies pointed out in the inspection carried on

1L/12.12.2O15 had been rectified and that the deficiencies

noted in the subsequent inspection were not the same and

further were at best minor in nature.

13. Item-wise replies with clarifications were furnished by

the colleges vis-a-vis the deficiencies pointed out in the

inspection hetd on 21"' and 22d December, 2oL6. The

colleges/institutions claimed that in fact there was no

deficiency and that they were making all efforts to

overcome, if there be any, and prayed that the minor

deficiencies be condoned and the conditional LOP (Letter of

Permission) be confirmed.

L4. A hearing was provided to the institutions/colleges

9
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by a Hearing Committee of the Central Government on

17.l.2ol7 and 8.2.2017 and the comments of the Hearing

Committee along with the recommendations/comments of

the Director General of Health Serwices in respect of the

colleges mentioned therein, were forwarded to the Central

Government on 23.3.2017. As would be evident from this

document, it contained four columns and the third and

fourth thereof did set out the comments of the Hearing

Committee and recommendations/comments of Director

General of Health Services (for short "DGHS") respectively. It

may be noted in the passing that whereas the comments of

the Hearing Committee in respect of most of the

colleges/institutions was "No satisfactory evidence

available", the recommendations/comments of the DGHS

disclosed that the said authority on noting the deficiencies

highlighted did suggest some relaxation in the approach

thereto, to be brought to the notice of the Oversight

Committee and also recommended that the Oversight

10

Committee may take necessary initiatives in this regard. As
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this document would also reveal, the recommendations of

the MCI and the comments of the Hearing Committee and

the DGHS were forwarded to the Central Government be

submitted for further directions/comments from the

Oversight Committee.

15. A lull followed and it was only on 5.5.2017 that the

Central Government forwarded the aforementioned

recorunendations dated 23.3.2017 to the Oversight

Committee. As this communication would reveal, the

Hearing Committee/DGHS had granted personal hearing to

the colleges on 17 .l.2ol7 and 8.2.2Ot7 . Noticeably,

however though the contents of the proceedings dated

2g.3.2O17 of the Hearing committee/DGHS were set out in

that letter dated 5.5.2OL7, the column containing the

recorunendations/comments of the DGHS did not find

place therein. In other words, as is patent, only a truncated

version of the document dated 23.3.2017 was forwarded by

the Central Government to the Oversight Committee' The

letter mentioned that the observations of the Hearing

11
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Committee constituted by the DGHS, be construed to be

the views of the Ministry of Health and Family Welfare.

16. The letter No. OC /UG / 20 16- 16 (Conditional

Approvals) 258 dated 14.5.2017 of the Oversight Committee

followed in response. As this letter would evince, the

Oversight Committee on a detailed consideration of the

factual backdrop and on an in-depth analysis of the

deficiencies pointed out by the assessors of the MCI, the

views of the Hearing Committee and of the Central

Government, by recording reasons dismissed the

deficiencies enumerated and recommended confirmation

of the conditional letter of permission earlier granted to the

colleges / institutions concerned.

17. The impugned decision conveyed by the letter No.

U.l2012/27 /2016-ME-l [F"IS.308447491 dated 31't May,

2OL7, as referred to hereinabove was thereafter issued

Thereby to reiterate, the decision of the Central Government

to debar the petitioner colleges/institutions from admitting

L2

students in the next two academic yea.rs 2Ol7-18 and 2OL8-
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19 and also to authorise the MCI to encash the bank

guarantees was colrununicated. Directions were also issued

to the concerned colleges/institutions not to admit students

in the MBBS course in the said academic years.

18. The quintessence of the contrasting contentions next

needs to be outlined. It has been insistently urged on behalf

of the petitioners that in the pronounced backdrop of facts

outlining the march of events, the impugned decision is on

the face of it, unsustainable being bereft of any reason or

relevant consideration. It has been argued that the

Oversight Committee having been constituted by this Court

by its judgment and order dated 02.05.2016 in Modern

Dental College Research Centre (supra) authorizing it to

oversee all statutory functions under the Act and leaving it

at liberty to issue appropriate remedial directions, the

impugned order is in the teeth of the recommendations of the

said Committee, as communicated in its letter dated

14.05.2017 overruling the deficiencies on the basis of which

purportedly, the petitioner colleges/institutions are being

13
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sought to be debarred from admitting students in the

academic session for the years 2017-lB and 2018-19 and

their bank guarantees are ordered to be encashed. It has

been emphatically asserted that having regard to the status

of the Oversight Committee and the role assigned to it by this

Court, its recommendations/views, as conveyed by its letter

dated 14.05.2017, by no means could have been

disregarded. It has been stoutly canvassed that not only the

Central Government in acting only on the recommendations

of the MCI had proceeded in a manner which is grossly

unfair and unreasonable vis-a-vis the petitioner

institutions/colleges, the manner in which the impugned

decision has been taken tantamounts to denial of hearing to

them, as mandated by Section l0A(4) of the Act. It has been

urged as well that the action of forwarding the incomplete

proceedings of the Hearing Committee/DGHS to the

Oversight Committee betrays inexplicable prejudice and a

predetermined disposition against the petitioner

colleges/institutions, rendering the impugned decision non
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est in law.

19. As against this, it has been argued in emphatic

refutation on behalf of the respondents that the Central

Government being the final decision making authority under

the Act on the issue of grant or refusal of

permission/renewal of permission' tJrere is no embargo on it

to take a decision thereon, more so there being no mandate

that it would be bound by the recommendations of the

Oversight Committee. It has been contended that the views

expressed by the Oversight Committee in its communication

dated 14.O5.2017 arc contrary to its directives earlier issued

in its letter dated 11.08.2016, recommending grant of

conditional LOP to the petitioner institutions/colleges' It has

been insisted that not only the petitioner

institutions/colleges had failed to provide the minimum

teaching, clinical, infrastructural and other facilities in the

colleges as divulged in the successive inspections' they have

beenfoundtobenon.compliantoftheundertakingsgivenby

them to the Central Government as well' It has been argued

15
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that the impugned decision, in the attendant facts and

circumstances, is unassailable and does not merit any

interference.

20. After hearing the learned counsel for the parties and on

a consideration of the materials on record, to the extent

essential, we are of the considered opinion that the

impugned decision cannot be sustained in law as well as on

facts. Significantly, the authenticity and correctness of the

documents referred to by the parties are not disputed and

form part of the records.

21. A bare perusal of the letter dated 31.05.2017 would

reason in support thereof. It mentions only about the grant

of conditional permission on the basis of the approval of the

Oversight Committee, and an opportunity of hearing vis-a-

vis the recommendations of the MCI in its letter dated

15.01.2O17 highlighting the deficiencies detected in course of

the inspection undertaken on 2l"t and 22d December, 2Ot6,

but is conspicuously silent with regard to the outcome of the

demonstrate in clear terms that the same is de hors any
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proceedings of the Hearing Committee, the recommendations

recorded therein both of the Committee and the DGHS and

more importantly those of the Oversight Committee conveyed

by its communication dated 14.05.2017, all earlier in point

of time to the decision taken. This assumes importance in

view of the unequivocal mandate contained in the proviso to

section 10A(4) of the Act, dealing with the issue, amongst

others of establishment of a medical college. The relevant

excerpt of sub-section 4 of Section I0A of the Act for ready

reference is set out hereinbelow:

"(4) The Central Government may, after
considering the scheme and the

recommendations of the Council under sub-

section (3) and after obtaining, where

necessary, such other particulars as may be

considered necessary by it from the person or

college concerned, and having regard to the
factois referred to in sub-section (7), either
approve (with such conditions, if any, as it
rnuy consider necessary) or disapprove the

scheme and any such approval shall be a
permission under sub-section (1);

heard:
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22. Though as the records testiff. a hearing was provided

to the petitioner colleges/institutions through the Hearing

Committee constituted by the DGHS (as mentioned in the

proceedings dated 23.3.2017) qua the recommendations of

the MCI contained in its letter dated 15.01.2017. as noted

reflect varying views of the Hearing Committee and the

DGHS, the latter recommending various aspects bearing on

decision. The Central Government did forward, albeit a

pruned version o[ the proceedings of the Hearing Committee

to the Oversight Committee after a time lag of almost six

weeks. The reason therefor is however not forthcoming. The

Oversight Committee, to reiterate, though on a consideration

of all the relevant facts as well as the views of the MCI and

the proceedings of the Hearing Committee as laid before it,

did cast aside the deficiencies minuted bv the MCI and

recommended conlirmation of the letters of permission of the

hereinabove, the proceedings of the Hearing Committee do

deficiency to be laid before the OC for an appropriate
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petitioner colleges/institutions, the impugned decision has

been taken by the Central Government which on the face of it

does not contain any reference whatsoever of all these

developments.

23. As a reasonable opportunity of hearing contained in

the proviso to section 10A(4) is an indispensable pre-

condition for disapproval by the Central Government of any

scheme for establishment of a medical college, we are of the

convinced opinion that having regard to the progression of

events and the divergent/irreconcilable

views/recommendations of the MCI, the Hearing Committee,

the DGHS and the oversi$ht committee, the impugned

order, if sustained in the singular facts and circumstances'

would be in disaccord with the letter and spirit of the

prescription of reasonable opportunity of hearing to the

petitioner institutions/colleges, as enjoined under section

lOA(4) of the Act. This is more so in the face of the

detrimental consequences with which they would be visited'

It cannot be gainsaid that the reasonable opportunity of
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hearing, as obligated by Section 10A(4) inheres fairness in

action to meet the legislative edict. With the existing

arrangement in place, the MCI, the Central Government and

for that matter, the Hearing Committee, DGHS, as in the

present case, the Oversight Committee and the concerned

colleges/institutions are integral constituents of the hearing

mechanism so much so that severance of any one or more of

these, by any measure, would render the process undertaken

to be mutilative of the letter and spirit of the mandate of

Section 10A(4).

24. Having regard to the fact that the Oversight Committee

has been constituted by this Court and is also empowered to

oversee all statutory functions under the Act, and further all

policy decisions of the MCI would require its approval, its

recommendations, to state the least, on the issue of

establishment of a medical college, as in this case, can by no

means be disregarded or left out of consideration.

Noticeably, this Court did also empower the Oversight

ae

Committee to issue appropriate remedial directions. In our



3,zz

View, in the overall perspective, the materials on record

bearing on the claim of the petitioner institutions/colleges

for confirmation of the conditional letters of permission

granted to them require a fresh consideration to obviate the

possibility of any injustice in the process.

25. In the above persuasive premise, the central

Government is hereby ordered to consider afresh the

materials on record pertainin$ to the issue of confirmation

or other-wise of the letter of permission granted to the

petitioner colleges/institutions. We make it clear that in

undertaking this exercise, the Central Government would re-

evaluate the recommendations/views of the MCI, Hearing

committee, DGHS and the oversight committee, as

available on records. It would also afford an opportunity of

hearing to the petitioner colleges/institutions to the extent

necessary. The process of hearing and final reasoned

decision thereon, as ordered, would be completed

peremptorily within a period of 10 days from today. The

parties would unfailingly co-operate in compliance of this

2t
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direction to meet the time frame fixed.

26. lrt these matters be listed on 24.8.2017.

lDipak Misral

[Amitava Roy]
........J

.J

New Delhi;
August l,2OL7.

lA.M. Khanwilkarl

TRUE COPY
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SUPREME COURT OF
RECORD OE PROCEEDINGS

Writ Petition (Civil) No. ALL / 20L7

GLOCAL MED ICAT COTLEGE AND SUPER

SPECIAIITY HOSPITAT AND RESEARCH CENTRE

VERSUS

UNTON OE INDIA & ANR.

WITH w. P. (C N 438 / 2017 (x)

(with aPPln. (s) for aPProPria
P. No.511 20L7

(with app1n. (s) for ex-Parte
documents )

No. 20L

couRT NO.2 SECTION X

INDIA

Petitioner (s)

Respondent ( s )

orders /directions and

orders /directions and

te orders/dilections )

stay and Permission to file additional

o.
(with appLn . (s) for ex-parte stay and clarification/direction)
w.P. c ) No. 437 / 2077
(With appln. (s) for ex-parte stay and clarification/direction)
w.P. (c) No. 4 32 / 20L7 (x)
(With aPPln. (s) for
relief)

clarification/direction and prayer for interim

w. P. (C ) No.430 20L7
(With appIn. (s) for aPProPriate orders /directions )

w.P. (C) No.436 / 20L7 (X)

(with appln. (s) for appropriate orders/directions)
P. c 442 L7

(with aPPIn. (s) for aPProPriate
cIa!i fication/ direction )

w.P. o.44 2017 x
(wi.th appln. (s) for appropriate orders/directions)
w.P N 450 2 L1
(with apPln. (s) for apploPriate orders/directions)
w.P. (C) No. 44s / 20L7 (x)
(With aPPIn. (s) for aPProPriate
clarif ication/direction)
w. P c 448 L7 x
(wi,th apPln. (s) for appropriate orders /directions )

w. P. (c) No .468/ 2077 (x)
(with appln . (s) fo! stay and appropriate orders /directions
w.P. c I No.47 't / 20L7 (x)

S!*}1

app1n. (s) for stay)
No .5 20L

(With aPP1n. (s) for
orders /directions )

ex-parte stay and aPProPriate

(x)
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w. P. (C) No. L5/20L7 (Xl
(With app1n. (s) for appropliate orders/directions )

l{.P. (c) No.525 20 17 (X)
(with app1n. (s) for appropriate orders,/directions )

w No.533 20L7
(with apptn. (s) for stay and clarification/direction)

Date : 24-08-2017 These matters wele called on fo! hearing today.

CORAM
.,USTICE DIPAK MI SRJA

JUSTICE AMITAVA ROY

JUSTICE A.M. KEANWI LKAR

For Petitioner (s) Mr. S.G. Hasnain, Sr. Adv.
Mohd. Zahid Hussain, Adv.
Mr. Kamal Mohan Gupta, AOR

Mukul Rohatgi, Sr. Adv.
Amit Kumar, AOR
Avijit Mani Tripathi, Adv.
Atul Kumar, Adv.
Shaurya Sahay, Adv.
Rekha Bakshi, Adv.
Vidisha Kumar, Adv.
Abhishek vashisht, Adv.
Ayush Chaurasia, Adv.

J
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V.K. Vishwanathan. Sr. Adv.
Amit Kumar, AOR
Avijit Mani Tripathi, Adv.
Atul Kuma!, Adv.
Shaurya Sahay, Adv.
Rekha Bakshi, Adv.
Vidisha Kumar, Adv.

R. Basant, S!. Adv.
A. Ramesh, Adv.
Ami t Kumar, AOR
Syed Ahmad Naqvi r Adv
Shaurya Sahay, Adv.
Shilpi Gupta, Adv.

Mukesh Rohatgi, Sr. Adv.
G. Umapathy, Adv.
Rakesh K. Sharma, AOR
A. Leo G. Rozalio, Adv.
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For Respondent ( s )
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Adi tya Singh, Adv.

v. Gi!i, Sr. Adv.
G. Umapathy, Adv.
Rakesh K. Sharma,
A. Leo G. Rozario,
Aditya singh, Adv.
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Dr
Mr
Mr
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Mr.
M!.
Mr.
Ms.
Ms.
Mr.

M!.
Mr.
Mr.
Ms.
Mr.
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Ms.
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Mr.
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Mr.

AOR
Adv-

Kapil Sibal , Sr. Adv.
Gaurav Bhatia, AOR

Utkarsh Jaiswal , Adv.
Abh j.shek Singh, Adv.

Rajeev Dhawan, Sr. Adv.
Ranjan Kumar Pandey, AOR

K. P. Gautam, Adv.
Sandeep Bisht, Adv.
Anshuman Bhadur, Adv.

Raju Ramachandran, Sr. Adv.
Nnitesh Kumar, Adv.
Shashank Shekhar Singh, Adv.
Pritj. Kumali, Adv.
Babita Kushwaha, Adv.
Mritunj ay Kumar Sinha, AOR

C.A. Sundaram, Sr. Adv.
Anitesh Kunar, Adv.
Shashank Shekhar Singh, Adv
Priti Kumari, Adv.
Mritunjay Kumar Sinha, AOR

Mr. Rohit Bhat, Adv.
t'tr . v. Shyamohan , AOR

Mr. Surya Prakash. Adv.

Maninder Singh, ASG

Ajit Kumar Sinha, Sr.
R.K. Rathore, Adv
Vibhu Shanker Mishra,
Gurmee t Singh Makker,

Vikas Singh, Sr. Adv.
Gaulav Sharma, AOR

AmandeeP Kaur. Adv.
Plateek Bhatia, Adv
Dhawal Mohan, Adv.
Deepeika Kalia. Adv.
Himanshu, Adv.

Adv.

Adv.
AOR

Mr.
M!.
Mr-
Mr.
Mr.
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UPON hearing the the Court made the following
ER

counsel
ORD

w.P. (c) No.4f112011

Heard M!. Mukul Rohatgi, learned senior
the petitioner, Mr. Maninde! Singh, learned

Solicitor Genelal for the Union of India and

Singh, learned senior counsel, for the Medical

India .

counsel for
Additional

Mr- Vikash

Council of

llearing conc.Luded.

In the neantime, the bank guarantee shal1 not be

encashed, However, the sa$e sha1l be kept aIive.

Mr. Maninder Singh, learned Additional Solicitor
General shall file an affidavit/reply within tro weeks hence.

Needless to say, the Medical Council- of India is at libelty
to file the reply.

List the matter after two weeks.

Let the matter be listed after three weeks.

In the meantime, the bank guarantee shall not be

encashed. Hot ever, the same shaLL be kept alive.

w. P. (c) No.438/2017

,fudgment reserved.

w.P. (c) No.437l2017 e w.P. (C) No.441l2017

In the meantime, the bank guarantee shal1 not be

encashed. However, the same shall be kept alive,
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5

Issue notice.

As Mr. Manj.nde! singh, Iearned Additional Solicitor

GeneraL and Mr. vikas Singh, learned senior counsel has

entered aPPealance on behalf of the resPondents, no further

nolice need be issued.

List the matte! along with Writ Petition (C) No'450

of 20L7.

encashed.

Learned

submi ts that the

10$ August, 2017,

counsel appearing for lhe Petitioners
central Government has passed an order dated

in favour of the Petitioner-Institution '

In view of the

adjudicated in these

accordingly, disPosed of .

aforesaid, nothing survives

writ petitions. The sErme

wri. Peti on (C) No.442/ 017

Mr. Amit Kuma!, fearned counsel appearing for the

petitioners seeks Leave of this Court to withdraw the writ

petition to approach the High Coult' The writ petition is

permitted to be withdrawn .

w. P. (c ) No.450 20L7

In the

senior counsel

course of
appearing

hearing, Mr. Muku] Rohatgi, learned

for the Petitioner has subnitted

wP (c) 411/ 1l

w.P. (Cl No.432/20L7

In the meant.ime, the bank guarantee shall not be

However, the satne shall be kept alive'

w.P. (C) No.430/2017 & w.P. (c) No'436/2017

to be

are r
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that the deficiencies that has been pointed out in the case

of the petitioner- Institution is absolutely marginal and

there was no justification not to accept the shifting of
patients to Oncology department because of short circuit.
Additional.ly, he has drawn our attention to the decision
dated 31't May, 2Ol7 of the Central Government in respect of
Uayo Institute of Medical Scj.ences, Barabankj.. Ile has also
drawn our attention to the letter dated 7s ,July, 2017, which
has been written by the Medical Council of India to the
Secretary to the Government of India, Ministry of Health &

Family fgelfare. It is plopounded by him that there has been

deficit with regard to the occupancy and many other defects.
The said institution had been extended the benefit of
permission. fE is also urged that similar benefit has been
given to thirty other institutions.

Mr. Maninder Singh, lealned Additional Solicitor
General for the Union of India shall file an affidavit of the
Secretary, Ministry of Bealth and Family Welfare, Government

of India, within two weeks hence, stating as to how the
Letter of Permission was granted, so that the basis on which
the said benefi! was extended to the said Institutions. shall
also be extended to the petitioner-Institution herein.

tist the matter after two weeks.

In the meantime, the bank g'uarantee shall not be
encashed. Horrever, the same shall be kept aIive.

Ileard M! . P. S

the petitioner, Mr.

Solicitor General for
Singh, learned senior

Patwalia, learned senior
Maninder Singh, learned
the Union of hdia and

counsel for the Medical

counsel for
Additional

Mr. Vikash

Council of

w. P. (C) No.448/2017
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Indi.a.

Judgment reserved.

In the meantime, the bank guarantee shalI not be

encashed. However, the same sha11 be kept alive'

Heard Dr. Rajeev Dhawan, fearned senior

the petitioner. M!. Maninder Singh, learned

Solicitor Gene::al for the Union of India and

Singh, learned senior counsel for the Medical

India .

counsef for
Addi tional

Mr. Vikash

Council of

R. Basant, Iealned senior counsel for the

Healing concluded.

Judgment reserved.

In the meantime, the bank gararantee shal1 not be

encashed. Ilocrever, the same shalf be kept alive'

Writ Petiti on (C) o.471 / 0L7

Heard Mr

petitioner.

Wri Petiti on (C) No . 511/ 20L7

Lealned counsel for the Petitioner submits that

central Government has already glanted the permission to

petitioner-Institution.

the

the

r{P (c} {L_11!f

gealing concluded.

w. P. (C) No.468/2017

Ilaving heard learned counsel for the petitioner' we

do not perceive any merit in this writ petit'ion and the same

is, accordinglY, disnissed.
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In vi-ew of the aforesaid, nothing remains to be

adjudicated in this writ petition. The writ petition is,
accoldingly, disposed of. There shalI be no order as to
costs.

The bank guarantee submitted to the Medical Council
of India, if not enchased, shall be returned to the
petitione! and in case it has been encashed, a bank dlaft of
the same amount shall be refunded within two weeks hence.

Writ Petition (C) Nos.445/201,7 496/20L7, sr4/201-7 . 5Ls/20L7 .

525/20L7 & 533 / 20L7

Let these matters be listed on 286 August, 2017.

(Chetan Kumar )
Court Master

(H. S. Parasher)
Assistant Registrar

TRUE COPY
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HIGH COURT OF JUDICATURE AI ALLAHABAD, LUCKNOW BENCH

Cou( No .2

Case.. MISC BENCH No . 198i0 ot2017

Petrtroner .' Prasad Education Trust, Lucknow rhru. rts charrman & Anr.
Respondenl .- Union of lndia rhru. rts secretary,Min.of Hearth & Famiry we
Counsel for Petitioner .. Rishabh Kapoor Atul.Di L p r,,lirr.,r,
counsel for Respondent :' c s c.,A.s.G.,Gyanendra Kumar srvastav,sanjay Bhasin

?.3L

ANNEXURE - C13

Hon'ble Shn Narayan Shukla,J
Hon b/e Virendra Kumar-ll,J.

I

I

I
,i

)
a

i

I

I
:

I

t

I
)

I

Heard Dr' L'P Mishra, learned counsei for the petitionet Mr. Gyanendr a Kumarsrivastava, learned counseifor the respond€nt No 2 as well as Mr s I Pandey, leaufied Assistanl solicitor General of lndia,The writ petition has been taken on Eoard on the request of Dr. L.p Mishra, learned counsel for thepetitioners being urgenrone rrhas been submited tharthe rasrdate oruop.up cor;r;;;;l;'oe neto on27 08 2017. therefore, if this application is not taken up today it woritd iee o-e ,ntr,,-t,.n,,,
Thp 1r6'frfrsx6ls lrave assaried the order daled 10.08 2017 passed by the Mrnrstry of Health and Famtlywelfare' whereby Government of lndia on the recommendations of the Hearing committee has ciebarred thepeliltoners collggs from admitting students for the period oI two years re from 2017.1gand.]01g.19 andMedrcal Councii of lndra to encash the Bank Guarantee of Rs.2 crores.rhe learned counsei for the petition€( Dr L P Mishra, has submitted that the oversight committee hadexamrned the report submitted by the Medrcal council of lndia and found that there was no discrepancywarranting disapproval thus' confirmed LOP whereas by means of order impugned, the same very reporlhas been made basis to debar the petitioner from admilting the stu?ents and the Medical council of lndiahas been permitted to encash the bank guarantee.

we are tnformed that the similar matters are engaging attention of the Hon,ble Supreme court which areJisted on 30August 2017 betore the supreme court. rn the meanwhile rn, art#;;r, counseringwould be 0xpi11n' on 27 08'2017 rhe learned counsel for the petitioner has submitted that if the petitioners,.- college rs permitted to be deiisted from the list of college, noiiriro for counselirng even after succession in

:::rljlr::"'''n' 
he shall be no where to get the admission of students parricutarty for rhe currenr academic

Regar{ being had to lhe aforesaid submissions, we hereby direct to list thrs matter on 31.0g.2017, in lhemeanwhire, the petitioners'co/rege sha, norbe delisred from the ristof coreges notified forcounsering tir thenextdate of listing J e 31 August 2017 ' Furlher the encashmentoi Bank Guarantee is aiso stayed tilr the next

fff,o,ljfltJ'Jiljil::' 
that on the basrs or this order rhe peririoners sha, have no rishr ro crarm any

List on 31 f,g.2017.

Order Date :- 25 g.2017

A K Srnqh

(VirendraKumar.ll.j.)tl(ShriNarayanShukla.J)

f:[::[fi:[:l,ttthis 
order be provided to the rearned counser ror rhe peritioners on payment or usuar

Order Date - 25 g,2.017 A K Singh
(Virendra Kumar-ll, J.) rr(Shri Narayan Shukta,J.) TFiU I:i , 

_,,_,,r-,t..1/
i
l

Ir

I

I



ITEM NO.44 COURT NO. ]. SECTION XI

SUPREME COURT OF INDIA
RECORD OF PROCEEDINGS

petition(s) for Special Leave to Appeal (C) No.22421/20L7

(Arising out of impugned final judgrment and order dated 25-08-2017
in MB No. L}87O/20L7 passed by the High Court of 'Judicature at
Allahabad, Lucknow Bench)

MEDICAL COT'NCIL OE INDIA Petitioner (s)

VERSUS

PRASAD EDUCATION TRUST E ORS' Respondent (s)

Date : 2g-08-20L7 This petition was called on for hearing today

COR,AIU

HON'BLE THE CHIEF JUSTICE
HON'BLE MR. JT'STICE PRAFULI,A C . PAIiIT

HON'BLE DR. JI'STICE D.Y. CIIA}IDR,ACHUD

Eor Petitioner (s) Gaurav Sharma, AOR

Amandeep Kaur, Adv.
Prateek Bhatia, Adv.
Dhawal Mohan, Adv.

For Respondent(s) Mr. Mukul Rohatgi, Sr' Adv'

upoN hearing the counsel the court made the following
OR

sLP rcl 22427 /17

Sonatw Nd vodd

ANNEXURE - clq
373

Mr
Ms
Mr
Mr

Heard Mr

Medical Council

senior counsel,

respondent-Trust

learned

on behalf

Mr. Rohatgi that the

any benefit from the order

. Gaurav

of India
who has

DER

Sharma,

and Mr

entered

. Mukul

caveat

counsel

Rohatgi,

for the

learned
of the

It is submitted bY

respondent-Trust does not

passed bY the High Court,

claim

o.*,#lJ"
ciiErAN RrrAR
oah 208tr8.29
!6 05 5a lsl

except that the Medical Council of



sLP (C\ 2242't /r1 3,3+,)

India is not to encash the bank gLrarantee. We appreciate the

fair submission of Mr. Rohatgi and direct that lhe bank

g:uarantee shall not be encashed. As the Plesent o!de! is
passed by us, the writ petition filed before the lligh Court

shal1 be deemed to have been disposed of. Liberty is granted

to the respondent to approach this Courts under Article 32 of
the Constitution of India.

The special leave petition j,s disposed of.

(Chetan Kumar )
Court Master

(lI. s. Parasher)
Assistant Registrar

TRUE COPY
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ITEM NO.15O1
(For Judgrment)

ANNEXURE - cls
3at

COURT NO.1 SECTION X

SUPREME COURT OF INDIA
RECORD OF PROCEEDINGS

Writ Petition (Civi1) No.445/2017

SHRI VENKATESHWARJA UNIVERSITY & AI{R. Petitioner (s)

VERSUS

UNTON OE INDIA & A![R. Respondent (s)

Date : 01-09-20L7 These matters were called on for Pronouncement
of Judgment todaY.

For Petitioner (s) Gaurav Bhatia, AOR

Utkarsh Jaiswal, Adv
Abhishek Singh, Adv.

Eor Respondent,(s) Maninder Singh, ASG

Ajit Kumar Singh, Sf,. Adv.
Vipin Kumar, Adv.
G.S. Makker, Adv.

Gaurav Sharma, Adv.
Dhawal Mohan, Adv.
Prateek Bhatia, Adv.
Amandeep Kaur, Adv.

Hon'b1e the chief Justice Pronounced the judgment of

the Bench comprising His Lordship, Hon'bIe Mr. Justj-ce

Amitava Roy and Hon'ble Mr. Justj-ce A.M. Khanwilkar.

In terms of the signed reportable judgrment', the

following directions v,ere passed: -
S,gnatue Nol Vetrfid

Mr
Mr
Mr

Mr
Mr
Mr
Mr

Mr
Mr
Mr
Ms

"Though we

appropriate
admitted in

have

that
the

so held, Yet we think it
the students who have been

Institution for the academic

EfrtrFdei
l7 m 16 lsr
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session 2OL6-20L7. shall continue thei!
studies. The MCI shatl send the insPecting teatn

to the Institution within a Period of tt'o

months. After the rePort is fi1ed, the MCI

shaLl aPPrise the Institution with regard to

the deficiencies and give a date for removal of

the same so that the Institution would be in a

position to do the needful . we may hasten to

add that the inspection that will be carried

out and the further foIlow up action shall be

done for the academic session 2018-2019.

(chetan Kumar) (It. S. Parasher)
Court Master Assistant Registra!
(Signed reportable judgment is placed on the file)

TRUE COPY

,)

As vre intend to aPPreciate the inspection

report and the deficiencies and the action

taken up thereon by the Institution, list the

matter on 156 Novetiber, 20L7 - The renewal

application that was subnitted for the academic

session 2017 -2OLA may be treated as the

application fo! the academic session 20L8-20L9.

The bank guarantee which has been deposited

shall not be encashed and be kept alive.



ANNEXURE - Ceb
SECTION X

ITEM NO.1O7 COURT NO.1

COURT OF INDIA
OF PROCEEDINGS "7\SUPREME

RECORD

PRASAD EDUCATION TRUST & AI{R'

UNION OE INDIA & ATiIR'

Date :

CORAM

For Petitioner (s)

For ResPondent(s)

Sharma,

Mr. R.K

Sqmlso ild V6nid

meantime

04-09-201? This pet'ition was called on for hearing today

\TERSUS

Petitioner (s)

Respondent (s)

HON'BLE THE CHIEE JI.'STICE

HON'BLE MR' WSTICE A'M' KHANWILKAR

HON'BLE DR. WSTICE D'Y' CIIANDRACHUD

P.S. Patwa1ia, Sf,' Adv'
Amit Kumar, AOR

avijit Mani TriPathi' Adv

ShaurYa SahaY, Adv'
Rekha Bakshi, Adv'

. Maninder Singh, ASG

. *. Batasubramanian' Adv'

. Prabhas Bajaj, Adv'

. AkshaY Amritanshu' Adv'

. Aarti Sharma, Adv'

. Santosh Kr' PandeY' Adv'

List the matter on 11s September ' 20L1 '

The bank guarantee shall not be encashed

Mr
Mr
Mr
Mr
Ms

Mr
Mr
Mr
Mr
Ms
Mr

Mr
Mr
Ms
Mr
Mr
Ms

. Vikas Singh, St' Adv'

. Gaurav Sharma, Adv'

. AmandeeP Kaur, Adv'

. Prateek Bhatia, Adv'

. Dhawal Mohan, Adv'

. DeePeika Kalia, Adv'

UPON hearing the counsel the Court made the following
ORDER

Let, a coPy of the petition be served on Mr' Gaurav

Iearned counsel for the Medical Council of India and

Rathore, Iearned counsel for the Union of India'

in the

(Chetan Kumar)
Court Master

:sv,ffi-d^'*
Dab 20gag 05
1? 1607lsl

(Shakti Parkash Sharma)

Assistant Registrar
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sEcrroN x 398
ITEM NO.52 COURT NO'1

SUPREME COURT OF
RECORD OF PROCEEDINGS

Writ Petition (s) (civil) No (s) '

PRASAD EDUCATION TRUST E AI{R'

\IERSUS

UNION OF INDIA & AIiIR'
ResPondent (s)

Date 11-09-201? This petition was called on for hearing today'

CORAM

For Petitioner (s)

For ResPondent(s)

P.s. Patwalia, St' Adv'
Amit. Kumar, AOR

aviiit Mani TriPathi' Adv'

Xumar Abhishek, Adv'

INDIA

797 /20L7

Petitioner (s)

{I

HON'BLE THE CITIEF JUSTICE

"O''",g 
OB. JUSTICE A'M' KITANWILKAR

HON'BLE DR. JUSTICE D'Y' CIIA}IDRACHUD

Mr
Mr
Mr
Mr

UPON hearing the counsel the Court made t'he following
ORDER

Let the matter be listed on 18 ' 9 '20L7 '

(Gu1shan Kumar Arora) (Shakti Parkash Sharma)

Assistant Registrar
Court Master

TRUE COPY

S.gnatu,€ Nd vertud
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ITEM NO.42 COURT NO.1 SECTION X

SUPREME COURT OE INDIA
RECORD OE PROCEEDINGS

Writ Petition (Civi1) No.797l2017

PRASAD EDUCATION TRUST & AIiIR. Petitioner (s)

VERSUS

UNION OF TNDIA & AI.IR. Respondent (s)

Date : 18-09-20L7 This petition was called on for hearing today.

CORJAIU :

HON'BLE THE CHIEE JT'STICE
HONIBLE !dR. JUSTTCE A.M. KIIANWILKAR
HON'BLE DR. JUSTICE D . Y. C}IAI{DR,ACHUD

For Petitioner(s) Mr. P.S. Patwalia, Sr.Adv
Mr. Amit Kumar, AOR
Mr. Shaurya Sahay, Adv.

For Respondent(s) Mr. Maninder Singh, ASG

Mr.
Mr.
Mr.
Mr.
Ms.

Vikas Singh, Sr. Adv.
Gaurav Sharma, Adv.
Dhawal Mohan, Adv.
Prateek Bhatia, Adv.
Amandeep Kaur, Adv.

UPON hearing the counsel the Court made the following
ORDER

Heard Mr. P.S. Patwal,ia, learned counsel for the
petitioners, Mr. Maninder singh, learned Additionar solicitor
Generar for the union of rndia and Mr. vikas singh, learned
senior counser along with Mr. Gaurav sharma, rearned counsel
for the Medical Council of India.

This Court on 1"t September, 20L7, in Shri
venkateshwara university and Another vs. union of rndia and

eru+ffiC*
oate 2099 2r
1743Slsr
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Another in W.P' (c) No'445

directions : -

(Chetan Kumar )

Court Master

'.Though we have so held, yet we 
- 
think it

"np".i"t"l" 
that the students who have been

admitted in the Institution for the academic

ll""i""-ro, 6-2011, shall continue their studies '

The ltCI sha1l send the j-nsPecting ceam to the

Institution within a Period tf t'o- months ' After

il-;";;; is filed. the Mcr shall apprise the

Institution v,ith regard to the deficiencies and

oive a date for removal of the same so that the

?iliti"Jt"t ,""rJ- be in a position to. do the

;;ili:- *e may hasten to add that the

;;:;;;;i"" 
"1r,"t -*ur be callied out and the

further follot' up action sha1l be done for the

academic session 2018-2019 ' The renewal

aDplication that was subrnitted fo! the academic

:::;i;"-; ri-z-o:s may be treated as the

.ipll..at." for the acldernic session 20]8-20L9 '

The bank gualantee which has been deposited

.i"rr-i"a b! encashed and be kept alive' "

3*o
of 2O!7. had Passed the following

(Shakti Parkash Sharma)
Assistant Registra!

)

In vi.ew of the aforesaid, ge direct that lhere shal1

be no lenet{al for academic session 2Ot7 -2018 ' That apart' it

is necessary to mention that Medical Council of India shal1

send the inspecting team to the Institution as per the

scheduleforconsiderationofgrantofLoPfortheacademic
yeat 2018-2019' The bank guarantee which has been deposited

sha11 not be encashed and be kePt alive'

The writ Petition is' accordingly ' disposed of'

TRUE COPY
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FIRST INFORMATION REPO.RT

tu"itt'sJ*n 154 Cr' P'C')

Sr'No' 11

Book No.: 1064

1. District: New Delhi P'S': AC'III' Year: 2Ol7

FIR No': 10(A) Date: 19'09'2017 '

2. (i) Act: IPC Secdons:

(ir) Act: P'C' Act'1988 Sections: 8'

(iii) Act: IPC Sections: 120-8

(iv) Other Acts and Sections:-

3. Occurrence of offence:-

(a) Suspected Offence:- Gratilication by corrupt or

tu"JJ;;;^*-i"n"'nce a public servant

(b) DaY: Date Time

Informatton received at P'S': Date Time
(c)

5

BH JSi:. ?ffi"' 3/'';'/fllT';"' RePor'i'

t6;,Written/ oral'

Source'

Place of Occurrence: New Delhi'

(a) Direction and Distance from the P' S': N/A

Address: N/A'

In case, outside the limit of this P' S" then

District'

(b)

(c)

6

Name of PS

ComPlainant/ lnformant'

(a)

(b)

(c)

(d)

(e)

Name:

Father's / Husband Name

Date of Birth:

NationalitY:

PassPort Particulars:

Place of issue

Profession:

Address:

Source

Date of Issue:

(fl

(g)



7

3qz-
Details of known/ suspected/ unknown accused

with full Particulars:

(Attached separate sheet, if necessar5r)

(1) Shri I,M Quddusi, Retd' Justice of the High

(21

Court of Odisha.

Smt. Bhawana Pandey r/o: N-7, G'K-1' New

Delhi (Private Person)'

Shri B.P. Yadav (Private Person)'

Shri Palash Yadav (Private Person)'

Shri Sudhir Giri (Private Person)'

Shri Biswanath Agarwala R/o: HIG-136' Phase-

l. Kanan Vihar, ChandrashakerPur'
nt,rbaneshwar, Odisha (Private Person)'

Other unknown public servants and private
(7\

person.

Reason for delaY in reporting bY the Informant

/ComPlainant: N/A'

Particulars of Properties Stolen(Attach separate

sheet, if necessary)'

Total value of ProPerties Stolen'

Inquest Report/U'D' Case No' if any:

First Information contents (Attach sepa'rate sheet' if

required)

Action taken: Since the above information reveals

;;;.;i"t "f 
offence(s) u/s as mentioned at ltem

No.2

,ff3:i[:il" "lni",ffi 
,.i?:it]'ifl'"-'"ff3o'n"

Directed (Name of IO): Smt Neelam Singh'

Rank No: DY' SuPdt' of Police'

Refused investigation due to N/A'

Transferred to PS District on point of jurisdiction'

FIR read over to'n',":Tlat;il'/dl:f lTffi: ftlHffi
to be correct, recorded e

/ ComPlalnant free of cost'

(3)

(4)

(s)

(6)

9

8

10.

11.

13.

(1)

\2)

(3)

(4)

R.o.A.C.



3q) tc

14. Signature /Thumb impression Of the

Complaint/informant

Signature of Officer in -charge- Police Station
Name ( R GoPala Krishna Rao)

Rank SuPerintendent Of Police

CBI,AC.III, New Delhi

Date & Time of desPatch to the Court:

Signature & Seal of the Inspector of Police'
Police Station:

15.

INFORMATION

A reliable information has been received that Shri B

P Yadav and Shri Palash Yadav are managing the affairs

of Prasad Education Trust Lucknow which runs the

Science, Sarai Shahzadi
Prasad Institute of Medical

Banthara Kanpur Raod Lucknow 'UP Information revealed

thatthea-foresaidCollegeisamong56Collegeswhohave

been barred by the Government from admitting Medical

StudentsfortheforthcomingIor2Yearbecauseof

Substandard facilities and non fulfiiment of the required

criteria

Information further revealed that Shri B P Yadav

have been pursuing this matter by having regular

meetings in New Dethi and had challenged the debarment

in the Apex Court in writ Petition |c\ 4a2l2o|7 The Apex

Court in Writ Petition (C) NO: 411 of 2Ol7 andconnected

writs vide its combined order dated )lst August 2Ol7 had



3Lltt
directed the government to consider the materials on

record afresh pertaining to the issue of confirmation or

otherwise of the letter of permission granted to the

petitioner colleges/ institutions In compliance thereof 'the

Government afforded an opportunity Of hearing to the

petitioner college and therea-fter passed a reasoned

decision dated 10th August 2OL7 to debar the college from

admitting fresh students for the 2 Years 2017-2018 and

2}l8-2}lg and also authorized MCI to encash the bank

guarantee ofRs 2 Crores

Information further revealed that shri B P Yadav got

in touch with shri I M Quddusi Retd' Justice Of the High

Court Of Odisha and Smt' Bhawana Pandey r/o N-7 G'K -

1 New Delhi through Sh' Sudhir Giri Of Venkateshwara

Medical College In Meen'rt and entered into criminal

conspiracy for getting the matter settled Information

Further revealed that the above mentioned order of the

governments was initially challenged in the ongoing

hearing in the aforesaid petition in the Apex Court by

Prasad Education Trust'

Information further revealed that on the advice of Shri IM

Quddusi the petition was withdrawn from the Apex Court

And on 25,08'2017 Misc Bench 19870 of 2017 was filed
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by Prasad Education Trust in Allahabad High Court The

Atlahabad High Court passed an order directing that the

petitioners college shall not be delisted from the list of

colleges notified for counselling till the next date of listing i

e 31st August 2017 'Further the encashment of Bank

Guarantee was also stayed till the next date of listing. it

was further clarilied that on the basis of the order, the

petitioners shall have been right to claim any admission of

the students.

information further revealed that the MCI approached the

Honble supreme court by way of SLP 22427 of 2Ol7

against the aforesaid order which was disposed on 29d

august, 2Ol7 on the respondents submitting that the

Coliege does not claim any benefit from the order passed

by the High Court. Further, as the current order was

being passed by the Apex Court, the writ petition filed

before the High Court shall be deemed to have been

disposed of the respondent was granted liber$ to

approach the Apex Court further in this regard'

Information further revealed that Prasad Education Trust

filed a Writ petition (Civil) No' 797 l2ol7 in the Apex Court

Shri B.P. Yadav in furtherance of the said conspiracy

requested Shri I.M. Quddusi and Smt' Bhawana Pandey

who assured to to get the matter settled in the Apex Court

throughtheircontactsandtheyfurtherengagedShri
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Biswanath Agrawala a private person R/o HIG- 136'

Phasel, Kanan Vihar, Chandrashakerpur Bhubeneshwar'

Odisha for getting the matter settled in the Apex Court

Shri Biswanath Agrawal claimed very close contact with

senior relevant public functionaries and assured that he

would get the matter favourably settled' However' the

demanded huge gratification for inducing the public

servants by corrupt and illegal means in lieu of the

aforesaid helP'

Information further revealed that in pursuance of the

aforesaid criminal conspiracy, Shri B'P' Yadav and Shri

Palash Yadav along with Shri I'M' Quddusi Smt' Bhawana

Pandey, Sh' Sudhir Giri are likely to meet Shri Biswanath

Agrawala for delivering the agreed illegal gratification to

Shri Biswanath Agrawala at Delhi shortly'

The above mentioned information discloses common of

offences punishable under section 8 of the Prevention of

Corruption Act, 1988 and section 12o-B of the IPC against

Shri I.M. Quddusi, Smt' Bhawana Pandey' Shri B'P'

Yadav, Shri Palash Yadav' shri Sudhir Giri' Shri

Biswanath Agrawal and other unknown public servants

and the Private Persons

registered against Shri

. Therefore, a Regular Case is

I.M. Quddusi, Sbt bhawana

Pandey, Shri B'P' Yadav' Shri Palash Yadav' Shri Sudhir

Giri, Shri Biswanath Agrawala and other unknown Public
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servants and the private persons for the said offences and

entrusted to Smt. Neelam Singh DSP, CBI, AC III, New

Delhi for investigation.

sd/ -( L9.O9.201,7)

(R. Gopala Krishna rao)

Superintendent of Police

CBI/AC.lll/New Delhi

Endst> No. 3/ 10(A)i 2017-AC.Lil14565

1. The Special Judge for CBI Case. Tis Hazari, Delhi

2. AD, CBi, New Delhi
3. HoZIAC(HQ), CBI, New Delhi
4. Smt. Neelam Singh, DSP, CBI, ACIII, New Delhi

(7tu6 cDPIJ
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Q = Quddussi

0

V

o

t at fiq rair,T JiilFT , zr6f q-{ Sl

Eiffi il& 3Irrfr qm rdal , Ffd fi {tt forwaro r{zi

frl

frinff, frrrFff b00 ks +-frq61 fr JrdT-.dI

frfi-dr d$Ina

3iw,

t rnq'6. frildr afi f ffifr r| G f etrt qi? dl rfr,
imCr&
rnq il'dlt ai al r#m) ara C fur

r4' qar t' r rn'atzr ai Ht arfr ffi t qra dt

nd6t Etil frfr'i , 
qlq, Ht Traal I r{ ilr at Sl xefiI

ffi ar,ai qr , fft nrrfri ilt dt arrf,i Er * ftt

rfrV

qm'rii s'tr) fifr'a d) ai rrn'il lda il difflcult

t' Ar ffi' 6l sff mffdT Erf6's , JIrqfit ffifrt
t rTqV

e6-terteHt0

6T at qqa'I dtTr t ntri etrae nfr t4'rdV

o &#' t a| m'a Ea'rft

mft rm'fr *a qrqr ala G H vm & ilH il ah Tt fir

JIrft dt ffi(I caprain t al rr*r ...... ail over tndia I d
efr ma t d) a) Et rr t,mrt fi ftr dqtr t

V tT FT A r+mr qrrorq'?t ffi

V= Vishwanath
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TRe n-s larED TRANSCRIpT.

Date: 03 .09.2017 3so
l-------"n Yes I am saying, Ieave that bit aside, leave that right now, I will tell

but the main thing is this that I spoke to him who you were refening

to, that other

a

V

Yes

0

We talked about the other one

The Yadav one

Yes

-1.--

t-

V

iv Yes I think, in which is theirs, in which temple is it - Temple o

AIIahabad or Temple in Delhi

o't No no it is not in any temple yet, now it nee<Js to be

Yes 1,es yes! S 0 now you can talk about it, he will do it. About that I
have spoken about it there

a Has said for sure (pucca)

Yes yes. In that yotr see this one thing...100% this, our person who is

our captain, it is being done through the captain, so what is the

problem, Tell me?

No No No Nol Will we expenment at your age, at this age also I will
n0t experirnent. If I do, I will put you in a problem. we don,t have like
this, No no. If you take the stuffi he will get it done immediately, there

will be no problem in that.

Even if there is a problem he is himself saying, what he talked about

terday, he said, 100 peopre wiil give...review wiil be ailowed, then
the rest for one company they wi, give 2,5,,3 you wiil take, 50 you
ple keep, he was saying like this, whatever two or three companies

are there, he rvill do

t:
kok

If 100 people give first, then that review will be allowed

V

V

V

a

V

o

This other one of his...which he was saying

Horv many, about how

approximately?

many books will there be, around,

V iHow dishonest he is, that you can gLless, here he will give 100

'J- '---

t'"-'-

.t

i

l
I

I- - --l
l

I

i

I

I
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books,(bahi) the rest books(bahi) he will keep with ybu, after it is

done, rvill forward it

Alright

In how many books (bahi) is he becoming willing, see...500 books or

400 books (bahi)

You tell then rvill speak to him again [orJ you tell otherwise speak to

hirn again

He knorvs that we people say 200 books (bahi). 500 books (bahi) you

tell thern,500 garnlal We rvill say 200 gam)athere, 100 gamla we will

give, i 00 we will give later

Alright, alright, alright

a

V

o

500 tell him to do, That work is very difficult work...we should also

get, yoLr and I

Yes that will be done for sure. Have had a cornplete talk, there is no

problern

-----1

V

Ok so tomorrorv rve will meet

Norv only one thing father is saying, one thing he is saying that, this

captain of ours has .,. all over India...whatever work there is, he is

willing to do

Yes yes yes, for sLtre we will get it done

TRUE COPY

i_.

lv
i

Q = Qudclurssi.

! = fi5furyanath

ja
I

t----..iy
I

i

I

i

i_-
I

V
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Date: 04.09.2017

I am saying that someone I know fi'om before has approached me

from before orI am saying that I have someone I know
Quddussi

Monday. Thei' a1e asking when- how much will it be and horv and

secondly how can they believe their work will he done for sure.

ven a date forToday theY have giTtrey say they filed their petitiona

Are these those rnedical PeoP le?Vishu,anath

Yes yeso
Monday?Yes, so the date is listed for the coming

Yes so that is review 1
V

No no it'sa petition under art32a

stuff rn,orl< would be done 100%

e, If theY give thech assurance/guaranteYes yes yes There is no stt

insicle the house, someone should talk

then someone should go
No he's is saYing ihat if rnoney is thereo\

is not ok when he is not trusttng us
No that is right, but it

third person, then how will it be done. Because they are saying if our

work is not done our situation would become very bad'

ing if the matter is with a
No rto theY are trus ting us, but theY are say

a

into fire. Tell them work will be cJone 100% that's why he/they are

le who want to jumP
No no work will be done. Otherwise are we PeoP

being helped'

this thing. FlahahaYes, yott see, Youcl

and that's why we are speaking to you, otherwise we wouldn't be

saying this

people spoke to themdone 100%. There we
Yes, yes rvork wott ld beV

Courtthe HitonehadI ghdatftIe tha g0I vs0nyr erySCSY eryYadav

I{a, yes, Yes, Yes

Yadav speaking'[ecognize rne? This is DP
Yadav

n/i

tthaee brotherSburt ecause,0Ct-lthet0 ghhad1datha g0neSo v
tTha Seci arSA Iy.Juke/I0Nk. sp0stucAS

11 t money0met
here,0mcAfter lngrderoan/he gavethere theyromFt.en\\rervhv

Yadav
very
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32 a fresh petition has been filed. It had a date set, the date was

pushed to the I ltt' by them/him. So what we want is that tomolrow we

make your ticket and for that sorry. vishvanath Ji I will give it to you,

now you get our rvork done for us,

tion. Under articlesaid to file a fi'esh Petithey disrnissed it. They/he

will have to be given before and he/they islare saying no to meeting

because the government that is going on - Tea seller's govemment.

That is watching everyone' that is the problem

tee. But the luggage
No, the rvork is not even I 00% but 500% guaranV

I wont make him meet' I don't want to meetYadav

they/he don,t believe they will see everything/ does not believe

everything he sees. That the work will be done 1000 , the

conrrersation liappened then. So that's why I went running and came

ruru1lng.

ome, they/he said that
Ye.s not for nleeting. That they/he will go h

No no its ol<. Agrawal Ji so we wi ll send send your ticket. Tomorrow

you come. OkaY You tell us tomorrow

Yadav

weird. So I want that rve have good relations with the judge' So that

we trust the judge's words more.

Every one isArey, I rvanted from first that confinnation haPPensYadav

we are doing this work -(Resto ji?) It is very necessary for the trade'

Medical people are necessary, there is no problem in that, But the

people there, nothing will happen if Prasad is not give'

e/l wouldn't saY it, becausefirm it. Otherwise wNo no we/l will conV

il give the Prasad. We have to give

the Prasad

No Prasad rvill be needed. We rviYaclav

after.Youkeeptheluggage/stuffready.'.ifgivenwepeoplewillget

it done 100%

to speak tomQlrow or daYWork will be done I 00%, but I wont go

Meaning advance wt ll have to be given
Yadav

they/hedoit,youSay.Thereisnowritten.readinginthesematters

Allthisruns0nbeliefinthisworld.They/lrewilldoitI00%.

irn. Otherwise whY willgiven to them/hYes, advance has to beV

I have onl)' one co llege I can't trust
Tell me what has to be given

another

Yadav



s 3sa

On Monday we w ill finalize, TheY give us the luggageltstuff(saamaan)

- some 2-2.5; no problem some order will be given' Papa see here'

Neither will it put you in a problem nor will it put me. Because there

the association will talk. won't reach, othwerwise we will be stuck in

alotofproblems.Ifwearenotabletodothework,thenwewill

retum the luggage/stuff (saarnaan) that is here. There is no chance

that ivork will not be done. There we have spoken clearly, that it will

be ailowed

Yadav

Will get it done for 1V

capacity, Make us speak, if bossisir is there then make us speak,l will

talk to boss/sir.

We don't have muchll I have to giveTell me clearlY, what wi

I get the work done'No there's no Problem. We/l wilV

to given there, 50 will be kept with us

eylhe said three, 2,5 hasfor 1, thNo they/he said for I i had spokerrV

So how much advance has to be giveno

100 people. If the review is allowed, fhen even you will get to know'

Then we

ew petition givethat time, for reviAdvance now. ' They/he said at

postpone the date bY 3-4 daYs'

s tisted for lt4ondaY,thing. i{is i
1'hen you do one thing. You do oneo

if you give 2 PeoPle then we

will extend the'date bY 3-4 daYs

So we will send a few people. So 3-4

Here, talk to them/him.o

it for less than 3

They/he wont doCalculated as Per three
Yes,cotrversatton was clear

FIelloYadav

3 is given total will be allowecl to those ask for prayers' I told him, he

wastalkingabout5atthetirne.They/hewerespeakingoflSbricks,

even last time they were speaking about that only'

asking for 3' ifalso. Sir for I theY were
Yes, *e had spoken last time

So all the tnoneY wt ll go in advance.
Yadav

job. It You give it

ifs and buts' Once

there, your work will be done 100% guarantee' No

work Is rjone, sir rvill sit for 10-15 morrths' Get 14-

se it'sa 100% guarantee
1, rist< there, becau

Sir I don't rvant to take an



ffi ?5

TRUE COPY

q = Quddussi,

V = Vishwanath

%rtdo 0I\\/ Irt\vl be eveenevdon v0u5 obs

So when should I give, tell nre.Yadav

work will get done bY the l1'h

we will get it done. Yourreaclr us bY 6'7so if it canDate is llV

Do it within 2.5 yaar, mY caPacttY ts only till 2.5, get it done.
Yadav

cametocalctrlation3forl5.Weconvincedhimthat4morewould

colne

talking, in the end it5 for 18, then afterSir I don't lie. F irst it wasV

the admission; we will send I crore to the judge' Your place'

Quddussi sir's Place, do it this r'vaY

is given. We will getand as the orderListen, you take 2 from us nowYadav

firm it in the morning.Sir I will talk and con

andlrupeegiveme5-6or7days'Whenadmissionstartswewill

senclittosir,splace.Sirwervtlltakethisguararrtee,youtake5

problem. 2 we will give now
Because even now we have a moneyYadav

I rvill talk to hitn, confirni it to You in the mom

Yes helloYadav

rvill give 2 now and I .... (end)

rnorning. He said theYIt tatt to you in theYes, pap, I to ld hirn I wiV

lti{e



Livelaw

Will The Real CJI Dipak Misra Stand Up?How Will History Judge Him?

Manu Sebastian

1 Oct 2018 12:27 PM

" A man has os manA social selues as there are distinct groups of persons

about whose opinion he cares. He generally shows a different side of himself

to each of these different groups", William James, American Philosopher &

Psychologist.

Chief Justice of India Dipak Misra is demitting office after a tumultuous

tenure, leaving behind a mixed legacy. Over his judicial career, CJI Misra

was seen stating different things at different times, often contradictory to

each other, lending credence to the theory that an individual is a colony of

different selves.

For example, this is what Justice Misra said in November 2016 in

the national anthem case:

"Be it stated, a time has come, the citizens of the country must realize that

they liue in a nation and are dutg bound to show respect to National Anthem

which is the sgmbol of the Constitutional Patriotism and inherent national

quality. It does not allow anA different notion or the perception of indiuidual

iqhts. that haue indiuiduall thouaht of haue no sqa"ce. The idea is

corustitutionallg impermi s sible " (emphas i s sup plied) .

While ordering compulsory playing of national anthem in cinema halls,

Justice Misra said that individually perceived notion of rights are not

permissible.

Cut to 2018, we see CJI Misra offering paeans to individual autonomy and

uniqueness in Nautej Singh Joharcase, in a turnaround from the original

position that individually perceived notion of rights was not constitutionally

permissible.

ANNEXUREC3L
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"Irreplaceabilitg of indiuidualitg and identitg is grant of respect to setf. This
realization is one's signature and self-determined. d.esign. One defines oneself.

That i.s the glorious form of ind.iuiduality. Autonomy is ind.iuiduatistic. It is
expres siue of self-determination".

In 2075, while holding that poetic license does not extend to maligning
historically respected figures like Gandhi, Justice Misra observed :

"The question would be uhether the dramatist can contend. that he has used.

them as symbolic uoices to echo the idea of human fattacg and it's a creation

of his imagination; and creatiuity has no limitation and, therefore, there is no

obscenity. But, there is a pregnant one, the author has chosen histoically
respected persons as medium to put into their mouth obscene words and.,

ergo, the creatiuitg melts into insignificance and obscenitg merges into surface

euen if he had chosen a "target domain". He in his approach has trauelled into

the field of peruersity and moued auaA from the permissfble "target domain",

for in the context the historically respected personality matters".

Using similar arguments, his judgment in 2O16 upheld the constitutionality
of criminal defamation under Section 4991500 IPC.

But in 2018, we see a different self of CJI Misra, who extends maximum
possible protection to creative liberties,urging those who felt offended by

writings to elevate themselves as a co-author to appreciate the merit of the

work. while declining to ban the book "Meesha", Justice Misra observed :

"A creatiue work has to be read with a matured spirit,

catholicitg of approach, objectiue tolerance and a sense of
acceptability founded on realitg that is differently projected but

not with the obsessed idea of peruersitg that immediately connects

one with the passion of didacticism or, fo, that matter,

perception of puitanical

sensibilitu to understand

attitude. A reader should haue the

the situation and appreciate the character

and not draw the conclusion that eue that is witten is in bad taste and

deliberatelu so done to pollute the Ltounq minds.

On

with

the contrary,

the

and

he/ she should eleuate himself/herself as a co-walker

author as if there ls

intellectual connect"(emphasis supplied).social link
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An evaluation of his judicial career will show Justice Misra de-constructing

and reconstructing his dispositions to assume the role of a fierce protector

of individualism and liberties, mostly during his tenure as the CJI.

Certainly, it is a sign of robust intelligence that one is able to act freely as

per demands of the situation, contradicting and varying one's own

previously held views. That is why Oscar Wilde once famously said,

" Consistency is the last refuge of the unimaginatiue".

Is this transformation a result of pure shift in thought or due to extrinsic

factors? In this context, it is relevant to refer to the narrative that the liberal

mantle adopted by the Supreme Court in mid-eighties was its atonement for

the sins of emergency[1-J. It is said that Justice P N Bhagwati's somersault

as a liberal crusader of social justice was mostly impelled by his need to

expunge the image as someone who succumbed to the executive will during

emergency, particularly in the ADM Jabalpur case[2]. Are there similar

parallels in the image makeover of Justice Misra?

Volatile Tenure

Justice Dipak Misra's tenure as CJI from August 28,2O17 will be marked as

one of the most volatile phases of the Supreme Court. He would wish to

obliterate a lot of events during his tenure from pubic memory, as they are

unsavoury to his image. The most damaging is the "medical college bribery

scam", which surfaced following CBI arrest of Justice I M Quddusi, retired

judge of Orissa HC, on the allegation that he accepted bribe to fix a case

concerning medical college of Prasad Education Trust at the Supreme Court.

The issue got aggravated when it was known that CJI Misra had headed the

bench which dealt with the matter. Two petitionq were filed in the Supreme

Court - one by CJAR & other by Advocate Kamini Jaiswal- seeking an SIT

probe into the allegations.

A division bench headed by Justice Chelameswar termed the allegations

"grave and serious" and referred the matter to be decided by a bench

constituted by five senior-most judges, excluding the CJI. On November 10,

the very next day, this order passed by the two-member bench headed by

Justice Chelameswar was annulled by a hurriedly formed Constitution

Bench led by CJI in a raucous hearing session marred by unprecedented
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drama. This was the fastest ever Constitution Bench constituted in the SC

history, with notice about sitting at afternoon published only at noon.
Initially, a bench of seven judges was supposed to hear the matter; later, the
composition was reduced to five judges, for reasons inexplicable.

"Master of Roster', Controversy

This marked the beginning of "Master of Roster controversy,,.
The an4ulment o{der of November 10 was passed by the five judges bench
headed by CJI on the ground that CJI was the "master of roster" and hence

a division bench headed by the second senior judge could not have

constituted a bench to hear the matter. The question whether CJI could
constitute a bench to consider a matter concerning allegations against the
CJI himself was conveniently left unanswered by the November 10 bench.

The unusual order passed on November i0 led to debates on the role of CJI

as the "master of roster".

Many in the legal field feel that these events acted as a catalyst for the extra

ordinary press confe,.f.qnce of Justice Chelameswar, Justice Gogoi, Justice
Lokur and Justice Kurian Joseph on January 12. During the news

conference, Justice Chelameswar said that tirre administration of the

Supreme Court is not in order and many things which are less than d.esirable

haue happened in the last feut monthts." Justice Chelameswar said: " We owe

a responsibility to the institution and the nation. Our efforts haue failed in
conuincing CJI to take s/eps to protect the institution."

The press conference highlighted before the general public for the first time

the issues regarding arbitrariness in allocation of cases by CJI. In
the letter by the four judges, it was stated as follows:

"There haue been instances where cases hauirug far-reaching consequences for
the Nation and the institution had been assigned bg the Chief Justice of this
Court selectiuelg to the benches "of their preference" without any rationale

basis for such assignment. This must be guarded against at atl cos/s".

Impeachment Motion

CJI Dipak Misra is the only CJI so far to have faced the threat of

impeachment motion. Seventy one opposition MPs of Rajya Sabha moved
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an impeachment motion against him, over allegations of medical college
bribery scam, misuse of 'master of roster' power, manipulation with orders
issued on administrative side, and also an old case related to furnishing of
false affidavit seeking land assignment from orissa Government. The

theimpeachment motion was re ected by Rajya Sabha Chairman at
threshold. The petition liled against the rejection motion was listed before a
bench of five judges of SC. It was not clear who constituted the bench, and
how a bench of five judges happened to be constituted at the lirst instance
to hear a fresh petition. The petition was withdrawn after the petitioner's
counsel Kapil Sibal declined to make submission before the five judges'

bench without obtaining clarity as to how the bench happened to be

constituted.

Judicial Appointments.

It is also widely felt that during his tenure CJI Misra was not standing up to
the undue pressures exerted by the executive in the administrative affairs of
judiciary. There was an instance where the Central Government was making

interference with the appointment of a judge to the Karnataka High Court,

bypassing the SC collegium. The issue got highlighted only when Justice

Chelameswar wrote a lelter condemning the government interference, and

called for a full court meeting to discuss the issue.

Repeated over-turnings of SC collegiums' re-recommendations by Central

Government was a regular fare during his tenure. Though the re-

recommendations are binding on the Centre, many of them were ignored.

Chief Justice Misra acted pliant, even in the face of such brazenness. When

the recommendation of Justice K M Jospeh was returned by the Centre,

through an unprecedented act of splitting up of collegium
recommendations, firm reactions were not forthcoming from the CJI Misra.

one may recall the strong stand taken by former cJI R M Lodha, when

similar attempts were made by the Centre with respect to recommendation

of Gopal Subramaniam. With regard to Justice K M Joseph, CJI Misra did

not act promptly to reiterate his name, and adjourned the resolution on

several occasions. After high suspense, Justice Joseph's name was
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recommended in August 2018, but along with two other judges, leading to
an avoidable fiasco over his seniority.
He also could not resolve the stalemate over finalisation of Memorandum of
Procedure for appointment of judges.

While previous CJIs like Justice Lodha, Justice Thakur, and Justice Khehar
have been very active in voicing concerns about delay and interferences in
judicial appointments, CJI Misra cannot be perceived as someone who
actively addressed exceeding executive interference. Under his tenure the SC
Collegium has been biting the bullets of repeated executive snubs, sending
disconcerting signals about judicial independence.

At the same time, CJI Misra will be remembered for his initiative for
publicising collegium resolutions and. bringing in semblance of
transparency in collegium meetings.

Liberal-Progressive Judgme nts
Chief Justice Misra will be certainly remembered for many of his progressive
judgments on individual liberties and free speech. CJI Misra,s judgments
in Hadiya and Khap Panchayat cases unequivocally state that religious or
societal forces do not have any say in an individual's choice of partner,
emboldening an individual to love and marry a partner of his/her choice,
defying societal and communal pressures. His judgment in Nautej Singh
Johar struck down Section 377 of IPC to hold that love should not be

circumscribed by gender. In the judgments declaring the rieht to die with
dignitv and also in the verdicts decriminalising homosexuality and adultery,
he expounded the theme of ,,individual autonomy,,.

That constitutional morality should guide governance was held by him in
the AAP vs LG case ; and that constitutional morality will supersede
cultural morality was held in the Sabarimala case

His judgments in PadmwgL prlaa*:aarrtrr_and Meesha cases reaffirm the
guarantee of constitutional protection to creative liberties from perceived
offences felt by groups of people.

He should be credited for aflirming the transformative nature of Constitution
which seeks to transform societal mores in tune with constitutional
morality.
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CJI Misra's deep concern for the protection of rule of law can be gathered

from his guidelines against mob lynching and oublic vandalism

There is a consistent thread of jurisprudence rooted in Constitutional
Moraliry running through all these decisions.

Institutional Reforms

Certain institutional reforms heralded by CJI Misra are noteworthy. He took

the decision to publicise collegium resolutions, and to upload them in SC

website, to change the opaque nature of collegium meetings. Also,

he stQpped the practise of 'mentioning' by Senior Advocates, and ordered

that it should be done only by Advocates on Record, as per their turn in
queue. These decisions show that he is open to change.

He also took the decision to permit carrying mobile phones by journalists

for live reporting. The decision taken by the bench presided by him to

allow video telecast of court proceedings is also a ground breaking reform.

In this context, it may also be noted that it was the bench presided by him

which ordered that FIRs should be uploaded online by police.

Debatable Judgments In Politically Sensitive Cases.

While CJI Misra should be commended for his progressive judgments and

institutional reforms, it is tough to say whether similar zeal was exhibited by

him in cases involving political stakes of the ruling front. The major

examples are the Loya and Bhima Koregaon cases.

The grievance regarding allotment of Loya case was one of the reasons which

triggered the judges' press conference. The Loya case was later withdrawn

by the CJI to his own bench from the bench headed by Justice Arun Mishra.

The judgment in Loya case, authored by Justice D Y Chandrachud for the

bench headed CJI Misra, left gaping holes of unansr4rgfEd glleqtions and will

remain a low point in the Indian judicial history.

In the Bhima Koregaon case, CJI Misra concurred with the judgment

authored by Justice Khanwilkar to turn down plea for SIT probe. However,

the majority judgment has several b[pglgpg$ as it fails to address many
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relevant issues which were considered by the strongly worded dissent of
Justice Chandrachud.

Both the Loya case and Bhima Koregaon case are the ADM Jabalpur
moments of modern day SC.

CJI Misra, who is otherwise voluble and proactive in cases concerning civil
liberties, chose to maintain inscrutable silence in these two cases.
Giving Room For Intra-Court Appeals

Some of CJI Misra's actions in interfering with orders passed by other
Division Benches border on judicial impropriety.
On 27h October,2Ol7, a Division Bench comprising Justice A.K Goel and
Justice U.U Lalit t the 's res , in a petition filed by
R'P. Luthra, regarding the steps being taken to finalize the Mop to appoint
judges. R.P. Luthra's petition, later, did not get posted before the same
Division Bench that heard the matter first; instead, it was posted before a
three judge-bench presided by the CJI. Even the hearing date fixed by the
earlier DB was advanced. The CJI-Bench disr4issqgl the matter, recalling the
order passed by the Division Bench on 2Th October.

The manner in which the CJI's bench dealt with Section 49gA matter is
contrary to usual procedure. When a PIL seeking appointment of women
members in the Family Welfare Committee proposed by the Division Bench
in R.gqs-[ ShgrTng case was mentioned before the bench of CJI Misra, he
expressed disapproval of Rajesh Sharmaguidelines, and sought to revisit
them in a 2015 PIL liled for strict action under Section 4gBA IpC. The
proceedings were in effect an intra-court appeal against Rajesh
Sharma directions. Though the ultimate result of the process - annulment of
directions in Rajesh Shamraconstituting Family Welfare Committees to
scrutinize domestic violence complaints- was widely lauded, the process in
which the same was done fails to meet standards of propriety.
Strategic Image Makeover?

The results of the liberal-progressive narrative launched by CJI Misra
through his vision of transformative constitution are certainly welcome.
However, the controversial background of his judicial career makes one
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wonder whether it was a strategr for an image makeover, as attempted by
the likes of Justice Bhagwati.

A careful examination of the bench composition of the Constitution Bench
makes one wonder whether the composition was contrived to force intended
results. For example, the benches which dealt with Section 372, Section 497
and Sabarimala cases had Justice Nariman and Justice Chandrachud, who
are known to have liberal views. The Aadhaar bench had Justice A.K Sikri
and Justice Ashok Bhushan, who had upheld PAN-Aadaar linkage in Binoy
Viswom case earlier. Jus tice A M Khanwilkar, who is known to be a passive

supporter of CJI Misra, was a common presence in all these benches.

The reasons for omitting Justice Nariman, or Justice Bobde and Justice S K

Kaul ( who had shown a line grasp of technical issues related to internet
privacy and data protection in Puttuswamy case) from Aadhaar bench are

not known. It is also mysterious why Justice Chelameswar, who was part of
the original bench which heard the Aadhaar matter and also the privacy
case, was not part of the bench which ultimately decided the issue.

Deep probe of these questions are blocked by the declaration made by the

bench of CJI that CJI is an institution in himself, who has complete powers

to constitute benches as the master of the roster.

So how will history remember CJI Misra?

As a CJI on whom no-confidence was expressed by an open rebellion of four
senior judges?

Or, as a CJI who heralded a liberal-progressive narrative of constitutional
morality and individual autonomy?

As a cJI who faced allegations of bribery, mismanagement of sc
administration and arbitrary allocation of cases of political importance and

threat of an impeachment motion?

Or, as a CJI who acted on the transformative vision of constitution to reform
social mores and norms superseding conventional morality?

As a CJI who did not impinge on the interests of ruling front in politically
sensitive issues, and gave elbow room for the executive to meddle with
judicial appointments ?
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Or, as an erudite CJI with deep knowledge in all branches of law who was
worked round the clock industriously to pen several landmark judgments to
protect free speech ,creative liberties and rule of law?
since it is a tough call to make, one can only go by cJI Misra,s quote of
Goethe in Navtej Johar judgment: "I am what I am, so take me as I am,,
https: / /www.live inlwill- -real-cii -dipak-misra- stand-
up/?infinitescroll= 1
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ANNEXURE- C 33

The Wire

Judicial Independence: Three Developments that Tell us Fair is

Foul and Foul is Fair

23 March,2020

Madan B. Lokur

It was unwise for a CJI whose controversial tenure strengthened the perception that.the judiciary could

not take on thi government on crucial issues, to have accepted the ofJbr ofa Raiya Sabha seat'

I,d like to ask Bob Dylan a question for which the answer is not blowing in the wind: How many

straws does it take to break a camel's back?

This question arises in the context of the independence of the judiciary which has been tested over the

last couple of years as never before, except during the Emergency' There has been debate and

discussion with regard to administrative matters such as Iisting of cases and other serious issues such

as the appointment and transfer of judges. By and large, the Supreme Court has left quite a few

wondering what's going on and quite a few making comments that are critical, bordering on the

attribution of suspicion and accusations of bowing down to the wishes of those not necessarily

supportive of an independent judiciary.

l. Sealed cover non-jurisprudence

We have seen three developments during this period, with each one of them requiring a rethink and

each one giving rise to that suspicion.

First, we saw the emergence of what is now called'sealed cover jurisprudence'. ln this' the court is

handed over some papers in a sealed cover, the contents of which are not to be disclosed to anybody

except the judges. This is recognised by the Evidence Act but it requires a procedure to be followed -
an affidavit to be frled by the head of the concerned department claiming privilege. But, on a perusal

of the documents, the claim of privilege can be upheld or overruled by the court. Theoretically (and

only theoretically - since no one has seen these documents) a claim for privilege couldhave been

upheld on the Rafale documents and could have been rejected on the detention report of children in

Kashmir. unfortunately, our judiciary has adopted an unacceptable practice of complete non-

disclosure and the provisions of the Evidence Act have gone with the wind' On no occasion has the

sealed cover procedure been adopted with a supporting affidavit claiming privilege'

Sure, the courts have called for documents in the past and have not disclosed the contents, as for

example investigation reports. But this has been only to ensure that the investigation is proceeding in

the right direction and is not influenced by extraneous factors or considerations. But on no occasion

I
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has the decision of the court been based on undisclosed documents. This has happened now, and is

objectionable. For example, the final Juvenile Justice Committee report on the detention of children in

Kashmir were not disclosed to the petitioners or their lawyers and the petition was disposed of by the

court on their perusal. The right to know and the right to information are now passd - secrecy is the

name of the game in which the state has been given the upper hand by the courts.

The secrecy has extended to important administrative issues as well. The report of an inquiry in

a sexual harassment allegation against a former Chief Justice of India (CJI) is in a sealed cover and the

contents of the report have not even been disclosed to the complainant. Should she not even know

what the report says?

A follow up report by a retired judge of the Supreme Court on an alleged conspiracy has also been

kept in a sealed cover and we will never know if there a conspiracy or not. Why is there so much

secrecy in this? Is the court trying to hide something unpalatable? Maybe. The complainant was

dismissed before the inquiry but reinstated with full back wages after the inquiry. This makes

sense only if there was some truth in her allegations of sexual harassment.

On the conspiracy question, if there was a conspiracy, why is the court not acting against the

conspirators? On the other hand, if there is no conspiracy, is there any harm in disclosing the

conclusion and the reasons for the conclusion? How about taking action against the person who

alleged a conspiracy in so serious a matter? The entire episode starting from the Saturday hearing

presided over by the accused person himselfnow seems to be a charade. Perhaps one day, Deep

Throat will tell us the truth.

While the Supreme Court keeps documents and information in a sealed cover close to its chest and

bases its decision on it (as in the case of children detained in Kashmir) it has disapproved the high

court for following suit. Information contained in a sealed cover was used by the Delhi high court to
keep a former cabinet minister and present member of parliament in detention. The Supreme Court

said:

"..... in present circumstance we were not very much inclined to open the sealed cover although the

materials in sealed cover was received from the respondent. However, since the learned single judge

of the high court had perused the documents in sealed cover and arrived at certain conclusion and

since that order is under challenge, it had become imperative for us to also open the sealed cover and

peruse the contents so as to satisfy ourselves to that extent. On perusal we have taken note that .......
Except for recording the same, we do not wish to advert to the documents any further since ultimately,
these are allegations which would have to be established in the trial wherein the accused/co-accused

would have the opportunity of putting forth their case, if any, and an ultimate conclusion would be

reached. Hence in our opinion, the finding recorded by the learned judge of the high court based on

the material in sealed cover is not justified." (emphasis added)
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The Ayodhya judgment is a watershed for a different kind of secrecy. Perhaps for the first time' the

specific author(s) of a judgment has not been disclosed. This is truly amazing. Of course, the judgment

was unanimous, but then, why was there an addendum? Who authored the addendum? Only five

people know the truth - the same number of people apocryphally believed to know the secret formula

of Coca Cola.

A trend has been set and we have to wait and watch how far it goes

2. Prioritising hearings

The Supreme Court also set an avoidable precedent in the hearing and prioritising of cases,

particularly PILs.

The twin requirements that a PIL litigant must cross are: (i) show that she or he is a bona fide public

interest petitioner and (ii) the cause canvassed is in public interest. It is for the court to take a decision

on these threshold requirements. If the threshold is crossed on both counts, the court takes over the

conduct of the case till its logical end - no conditions can, should, or are attached. Of course, if the

court finds that even one of the requirements is not met, it will dismiss the petition'

The pll petitioner usually assists the court, but even if she/he does not or creates a hurdle, the PIL

petitioner can be replaced. This is precisely what transpired in a public interest petition filed by Sheela

Barse who did not want to assist the court after a particular stage, but petitioned for permission to

withdraw her pll. The court did not grant her prayer, but substituted her with a legal aid body'

Similarly and more recently, Harsh Mander was replaced by an amicus curiaewhen the court

disallowed him from canvassing the cause of detenus in the detention centres in Assam, a cause in

public interest. In other words, the pubtic interest cause is more important than the petitioner'

contrast this with the view expressed by the Supreme court in a PIL pertaining to police atrocities

against students protesting against the Citizenship (Amendment) Act' The court 'declined' to hear

it till the violence stops. What was the basis on which the court concluded that the petitioners or the

victims of police atrocities were responsible for the violence, or that they were powerful enough to

stop it? Is it not possible to assume, conversely. that the violence would have been halted, by whoever

was unleashing it, if the state had issued a statement that it will not implement the law for a few

months? perhaps that possibility was not considered and instead the citizens were put on the mat'

Assuming the PIL petitioners were guilty of the violence, they could have been immediately

substituted, following past precedent, by an amicus curiae and the hearing in the petition - that was

clearly filed in public interest - could have proceeded'

placing pre-conditions on hearing matters involving public interest is clearly inappropriate,

particularly since most of such cases relate to issues concerning the depressed, underprivileged or

disadvantaged sections of society. Again, the cause and not the person is important'
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ln this context, we have witnessed a 'fresh' definition of urgency in hearing a case. PILs relating to

the detention of children and the preventive detention of adults in Kashmir under the dreaded Public

Safety Act were not taken up with due despatch, as one would expect while dealing with a writ of
habeas corpus. With so many judges in the Supreme Court, it is difficult to accept that it could not

prioritise the hearing of the cases keeping the urgency of the situation in mind. The result is that even

now, after more than seven months, some of these cases are pending in the Supreme Court and the

high court. Personal liberty has taken a severe hit due to this. It is true that it is for the bench to accord

priority to a case for hearing it, but according no priority to a case raising a constitutional issue is

rather strange. What is the impact of this?

The absence of any urgency shown by the courts in hearing cases concerning human rights has

emboldened the executive, who now know that when such issues are raised, they can take it easy and

even keep a person in custody on trumped up charges at least for a couple ofdays, ifnot longer. A few

days in custody, I believe, is enough to shake up an innocent person. And so, cases of non-existent

sedition are filed for keeping persons in detention till she or he learns the lesson that it is better to

keep shut. The sedition case filed against a teacher and the mother of an I l-year-old girl for staging a

play in Kamataka is a classic example of high-handedness in restricting personal liberty and getting

away with it. A report published inthe Hindustan Times in February notes that a total of 156 cases of
sedition were filed between 2016 and 2018. Between December 11,2019 and mid-February this year,

at least 194 sedition cases have been filed - with many 'accused' perhaps not being granted bail. Such

cases instil fear, and the courts being sentinels on the qui vive must give confidence to the people that

they are always available to protect their right to freely express their view, even if it is anti-

establishment.

Less said the better about the ruthlessness shown by the police in Delhi, Uttar Pradesh and some other
states Iike Telangana and Karnataka (to name a few) and the impunity with which they operate. They
have left the courts virtually ospeechless' or have 'compelled' them to defer to the powerful.

A recent example - the government of UP put up hoardings in Lucknow displaying the photographs,

names and addresses of alleged rioters who had participated in damaging public property, like burning
buses. On a challenge to the hoardings through a PIL, the Allahabad high court directed their removal

forthwith. Rather than comply with the order, the state government preferred a petition in the Supreme

Court. The petition was treated as an urgent matter and taken up for hearing the very next day.

Additionally, the (incorrect) precedent of not hearing a litigant till a condition is met was not

followed. The state government could very well have been told that the court will not give it a hearing

until the order of the high court is complied with. lmpunity extends to giving scant regard to the

orders of the courts - the Supreme Court did not stay the direction of the high court and yet the state

government has not complied with it - that's the respect for the court. But who will bell the cat?

3. Appointment of judges
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of transfer ofjudges and their appointment.

The ,transfer' of Justice Akil Kureshi from Madhya Pradesh, where he was recommended, for

appointment as chief justice to Tripura is well known, though the reasons are not. Similarly,

the ,transfer' of Justice Vikram Nath from Andhra Pradesh, where he was recommended for

appointment as chiefjustice, to Gujarat is equally inexplicable'

Much has been written about the almost midnight transfer of Justice S. Muralidhar from the Delhi

high court. Despite what anybody may say, it was anything but routine - nobody gets transferred at an

unearthly hour and also without any 'joining time', least of alI a constitutional authority. The Supreme

Court has maintained a studied silence at this treatment, which by the way, has recently been repeated'

making it perhaps a new normal'

The appointment of judges has been an equally tragic story. Recommendations are being processed at

a snail's pace - no urgency, despite huge arrears. At last count, more than 200 recommendations were

pending at various Stages and levels. Worse, some recommendations approved by the Supreme Court

collegium have been returned for reconsideration by the government without adequate reason' Some

of these recommendations have been reiterated by the collegium, but no warrant of appointment has

yet been issued - the fate of these potential judges hangs on a weighted balance' To make matters

worse, there is at least one recommendation that has twice been reiterated, but not yet acted upon -
with the courts doing nothing about it.

So, chiefjustice recommendees have been at the receiving end as well as judges and potentialjudges'

Judges recommended for appointment to the Supreme Court have been at the receiving end, with a

long wait for appointment. Two well-known instances are of Justice K'M' Joseph and Justice Indu

Malhotra. Where will this stoP?

These and similar instances have led to the feeling among many that over the last couple of years, the

court has been.executivised'. This is a polite suggestion that the independence of the judiciary is in

danger, through self-inflicted wounds and some inflicted by the executive. And now suddenly comes

the news that a recently retired cJI has been nominated to the Rajya Sabha by the president on the aid

and advice of the council of ministers. How does the acceptance of the nomination impact on the

independence of the judiciary? What is the message sent out, keeping in mind the events of the last

couple years?

From Supreme Court to RajYa Sabha

For a cJI whose tenure was marred by and mired in controversies of all three categories mentioned

above and whose tenure strengthened the perception (beginning with the tenure of his predecessor)

that the judiciary could not take on the government on crucial iSsues, it was unwise to have accepted

the offer. It is well known that the judiciary is the weakest of the three pillars of democracy for it
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neither has influence over the sworC or the purse. How then does it have its decisions and directions

enforced - both judicial as well as administrative? trthe judiciary commands moral authority, and has

the trust and confidence of the people, then the power and strength generated by that perception is

enough to pressure the executive to obey the orders and directions ofthe court.

By accepting an offer not commensurate with the dignity of the office held a few months earlier, the

former CJI has led many to believe that he has been rewarded by the government, the biggest litigant,
for doing their bidding when it mattered. This may or may not be true, but that is the perception.

It may also not be a quid pro quo (as some would have it) or a favour for favour for some decisions
(not necessarily judgments). It could well be for staving off embarrassment in an administrative or
judicial issue or playing ball through silence or failure to put one's foot down on an administrative
issue or appointment or transfer of a judge(s) - who knows? His acceptance of the nomination, and the

criticism this has naturally generated, has considerably diminished the moral stature of the judiciary

and thereby collaterally impacted on its independence, Public perception is important and it has been

rendered totally irrelevant, thereby taking away one of the strengths of the judiciary.

Whataboutery does not redeem the situation. No one has publicly applauded the earlier election to the
Rajya Sabha of Justice Ranganath Misra or Justice Baharul Islam or the appointment of Justice

Sathasivam as the governor of Kerala in20l4. How then can anyone make use of these precedents to
justify the nomination of the recently retired CJI to the Rajya Sabha? If the precedents were wrong,
the present nomination is wrong; if the precedents are acceptable, there is nothing to be disillusioned
with the present nomination - and the independence of the judiciary be damned.

Source:
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The Indian Express

The story of Indian democracy written in blood and betrayal
August 6,2019
Pratap Bhanu Mehta

BJp thinks it is going to Indianise Kashmir. Insread, we will see, potentially, the Kashmirisation

of Indio.

There are times in the history of a republic when it reduces itself to jackboot. Nothing more and

nothing less. We are witnessing that moment in Kashmir. But this moment is also a dry run for

the political deseuation that may follow in the rest of India. The manner in which

the BJp government has changed the status of Jammu and Kashmir by rendering Article

370 ineffective and bifurcating the state is revealing its true character. This is a state for whom

the only currency that matters is raw power. This is a state that recognises no constraints of law'

liberty and morality. This is a state that will make a mockery of democracy and deliberation.

This is a state whose psychological principle is fear. This is a state that will make ordinary

citizens cannon fodder for its warped nationalist pretensions.

The narrative supporting a radical move on Kashmir is familiar. Article 35(a) was a

discriminatory provision and had to go. Article 370 was not a mechanism for integration but a

legal tool for separatism. The Indian state, despite the horrendous violence it has used in the past,

has never had the guts to take a strong stand on Kashmir. The radicalisation within Kashmir

waffants a crackdown. The treatment meted to Kashmiri Pandits has never been recompensed

either through justice or retribution. The international climate is propitious. We can do

what China is doing: Remake whole cultures, societies. We can take advantage of the fact that

human rights is not even a hypocrisy left in the international system. We can show Pakistan and

Taliban their place. Let us do away with our old pusillanimity. Now is the time to seize the

moment. Settle this once and for all, if necessary with brute force.

There are kernels of truth to many of these arguments. The status quo was a double whammy: It

did nothing to address the well-being of Kashmiris who have now endured two generations of

what was effectivety military occupation. And it increased the gulf between Kashmir and the rest

of the nation. So some movement was inevitable. But the kernel of truth is being deployed with

an armoury of evil. The solution being proposed is an annihilation of decency. The fact that these

measures had to be done under stealth, with a tight security noose and informational blackout is a

measure of the evil of the step taken. This is not the dawn of a new constitutional settlement,

designed to elicit free allegiance. It is repression, plain and simple, reminiscent of the Reichstag

or Chinese constitutional ideology that sees federalism as an obstacle to a strong state and

homogenous culture.

Think of the proposal's broader ramifications. lndia has betrayed its own constitutional promises'

India has many asymmetric federalism arrangements outside of Kashmir. This act potentially

sets the precedent for invalidating all of them. How can we justify offering Nagaland asymmetric

i
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federalism but deny it to Kashmir? Its implication is that the government can unilaterally declare
any existing state to be a Union Territory. This is a constitutional first. We are simply a union of
Union Territories that happen to be a state at the discretion of the Centre.
Let us also not put too fine a point on this. Even if Article 370 were to be scrapped, the proposal
to alter Jammu and Kashmir's status to Union 'lerritory, even if temporarily, is designed to
humiliate an already subjugated population. How dare a Muslim dominated state exist in India?
Kashmir can now not even be trusted to be a state. The optics of this measure is not integration,
it is humiliation, of a piece with subtle and unsubtle reminders to minorities of their place in
India.

Let's take the argument that this pain is worth the price, if it actually solves the problem. But will
it? There will be a sullen peace, militarily secured, that we will mistake for victory. The very
army, behind whom every patriot now hides, will now potentially be put in even more harm's
way: To be used more and more as the sole basis for keeping India together. And even if we
concede to the tragic necessity of force, that force can work only in the context of a larger
political and institutional framework that inspires free allegiance, not fear. But even if Kashmir
resigns to its fate, pummelled by military might, the prospect of radicalisation in the rest of the
country cannot be ruled out. There are already incipient signs of that. The theatre of political
violence will shift. In the context of the communally sensitive arc from UP to Bengal and in
Kerala, India will seem more fragile.

For, fundamentally, what this change signals is that Indian demouacy is failing. It is descending
into majoritarianism, the brute power of the vote; it will no longer have the safety valves that
allowed inclusion. The feckless abdication of the Opposition will only deepen the sense of
alienation. There are no political avenues for protest left. Most of the so-called federal parties
turned out to be more cowardly than anyone anticipated; the Congress can never stand for any
convictions. Not a single one of us can take any constitutional protections for granted. Parliament
is a notice board, not a debating forum.
Let us see what the Supreme Courl does, but if its recent track record is anything to go by, it will
be more executive minded than the executive. Kashmir is not just about Kashmir: In the context
of the UAPA, NRC, communalisation, Ayodhya, it is one more node in a pattern hurtling the
Indian state towards a denouement where all of us feel unsafe. Not just Kashmiris, not just
minorities, but anyone standing up for constitutional liberty.
The larger worry is the fabric of our culture that is making this possible. There is a propaganda
machinery unleashed with the media that builds up a crescendo baying for blood and calls it
nationalism. There is the coarsening of human sentiments that makes empathy look worse than
violence. There is the sheer political impatience with any alternative. The old Congress system of
dealing with these issues appears so decrepit and corrupt that even a total carpet bombing of
institutions and morality will be better. There is a kind of cruel aestheticism in our politics where
audacious evil will be celebrated for its audacity, and mundane goods will invite contempt
because they are mundane.
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These proposals are not about solving a problem. what is playing out in Kashmir is the warped

psyche of a great civilisation at its insecure worst. The BJP thinks it is going to Indianise

Kashmir. But, instead, what we will see is potentially the Kashmirisation of lndia: The story of

Indian democracy written in blood and betralal.
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supreme court's handling of Kashmir habeas corpus more

worrisome than Modi govt's clampdown
4 September,2019

Maneesh Chhibber

By putting condirions on Sitaram Yechury-'.r vrsil to meet his ailing CPI(M) colleague in

Kashmir, wasn't the Supreme Court breaching its mandate?

A new and somewhat questionable kind of jurisprudence is being set by the Supreme Court of

India for some time. The court of the last resort should be brazenly upholding citizens'

fundamental rights and protecting them from unconstitutional actions of the state. But of late, the

supreme court has been found wanting in its response. Not only has it opened itself to the

charge of acting as an arrn of the government, but it is also unwittingly sending out a wrong

message to the lower judiciarY.

The latest example of this is the manner in which the Supreme court has heard writs of habeas

corpus concerningthe detention of political and non-political persons in Kashmir after Prime

Minister Narendra Modi,s government abrogated Articre 370 that granted special status to J&K'

In dealing with the Communist Party of India (Marxist) general secretary Sitaram

yechury,s habeas corpus petition chailenging the iilegar and unconstitutional detention of his

party,s J&K leader Mohammed Yousuf Tarigami, the Supreme Court bench headed by chief

Justice Ranjan Gogoi imposed conditions even while allowing the leader to visit Kashmir and

meet his ailing colleague.

According to the order passed on 28 August, Yechury could only meet Tarigami and not indulge

in any political activity. The court also asked Yechury to file a report on his retum'

.,We make it clear that if the petitioner is found to be indulging in any other act' omission or

commission save and except what has been indicated above i.e. to meet his friend and colleague

party member and to enquire about his welfare and health condition, it will be construed to be a

violation of this court's order," the bench, also comprising Justices S'A' Bobde and S' Abdul

Nazeer, ordered.

Why not? Yechury heads an important, mainstream political party in the country and' unless the

government shows cause that his intended actions could lead to law and order problems' there

shouldn't be any condition on what he can or can't do'
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This petition was earlier with the bench of Justices N.V. Ramana and Ajay Rastogi, which
ordered on 23 August that the case be listed "before an appropriate Bench, as per roster".

It should be a cause for worry if the Supreme Coun, which is often criticised for spending too
much time on frivolous cases that don't necessarily involve a constitutional issue, takes five days
to hear a writ of habeas corpus. And that too one. which involves the important question of
citizens' life and liberty. what can be more important and urgent for the Supreme court in a

democracy than deciding whether a citizen's lundamental right to life and liberty as granted

under Article 2l of the constitution has been violated or not by the state? Even during an
emergency-like situation, the state can't restrict people's freedoms without following the due
process of law.

But even if the court were to be given the benefit ofdoubt with the usual riders like the security
situation in Kashmir and sovereignty, the court should have assumed its constitutionally-
mandated role as the protector and defender of the citizen's fundamental rights rather than
leaving it to others. Failure to do so amounts to the court abdicating its duty under the
Constitution.

A writ of habeas corpus involves determination olwhether a detention is legal and ifdue process
has been followed. The court isn't expected to go into the issue of the alleged crime of the
detenue.

Thankfully, the supreme court didn't ask yechurl, and others to prove their locus in filing the
habeas corpus.

When freedom is conditional

In 1950, a Constitution bench hearing the case of Chiranjit Lal Chotrdhuri versus Union of India
and others expanded the scope of who could approach the supreme court if somebody,s rights
were violated. The court held that notjust individual citizens or groups but corporate entities too
could do so. The bench also ruled that the supreme court, drawing its powers from Article 32,
can issue directions or orders or writs like habeas corpus, mandamus, prohibition, quo warranto
and certiorari, whichever may be appropriate for the enforcement of any of the rights conferred
by this part.

The normal process in a habeas corpus case is fbr the court to order the production of the
detenue, verify for itself if the detention is legal and. iffound violative ofthe Constitution, quash
the detention.
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By asking Yechury to travel to Kashmir, meet his colleague but not indulge in any political

activity and then return and file a report, wasn't the Supreme Court breaching its mandate?

Here's a hypothetical situation for the court to examine or ask itself: what if in its repom'

yechury had claimed that Tarigami was being tortured in detention? What would the court have

done then?

More importantly, now that Yechury has purportedly informed the court that the situation in

Kashmir is ,,contrary to (the Narendra Modi) govt's claims", what will the court's next course of

action be?

ln Ram Manohar Lohia vs State of Bihar, a Constitution bench ruled that even in a situation

where an emergency may have been imposed or where law and order is cited to detain a person,

detention orders can be chailenged through a writ of habeas corpus - if the detention order was

passed in a mala fide manner or was otherwise invalid'

In 1983, the Supreme court noted in thecase of Rudul sahvsstate of Bihar, while awarding

compensation to an illegally detained citizen: "ln the circumstances of the instant case the refusal

to pass an order of compensation in favour of the petitioner will be doing mere lip-service to his

fundamentat right to liberty which the State Government has so grossly violated'"

Setting another bad examPle

These are the examples that the Supreme court bench led by cJl Gogoi should have followed

and, if it deemed fit, expanded on as it heard Yechury's petition. Instead, the court chose

to follow the case of Additional District Magistrate, Jabalpur vs S'S' Shukla'

The case is regarded as a blot on the supreme court of India's judicial history. The majority on

the Constitution bench allowed itself to be completely swayed by the specious arguments of

then-lndira Gandhi govemment in curtailing the liberty of citizens during the Emergency' Forty-

three years later, another bench allowed itself to be convinced with the imperfect logic

behind the state's actions to not side with the victims'

Andthe Supreme court's treatment of the habeas corpus last week is certainly more worrisome

than the Indian state,s actions, because it sets the tone for the rest of the judiciary across the

country.

Source: n
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Justice AP Shah: 'Freedoms on unsteady ground,
made to doubt whether SC able to protect our rights'

Feb 12, 2020 ' 08130 am

Justice AP Shah

The former chief iustice of Delhi High Court delivered a scathing indictment of recent

Supreme Court orders,

From Kashmir to sabarimala, the Ayodhya dispute to the citizenship Act, how has the

Supreme Couft fared in recent times in upholding the constitutional rights of the people

oi tndiaz Not very well, said former Chief Justice of the Delhi High Court, Aiit Prakash

Shah.

Delivering the LC lain Memorial Lecture instituted in the memory of the Gandhian

activist iaxmi Chand Jain on February 10 in Dethi, Justice Shah said: "There are

instances where freedoms that we have taken for granted are on unsteady ground, and

iiiri *" are being made to doubt whether the Supreme Court is actually able to

iritia our rights ai all or not, It is disturbing and unfortunate that we should still be

Tiiii qrurtio6 af this kind, but some recint iudgements and orders prompt such

reflection. "

Here is the full text of the lecture.

Good evening to all of you. At the outset, I would like to thank the Jain family for

nuJ.g-Nrituo me to speak at this edition of the LC Jain Memorial Lecture' I did not

have 
-occasion 

to meet him personally, but I have read a great deal about him and his

stellar work and contribution to Indian society'

He would have been a young man when Mahatma Gandhi passed away in 1948, but he

"rUoOi.O 
the spirit of bandiian values in the best possible way' Indeed' he. h-as been

described as "an impassioned crusader of what Gandhi called the second freedom

struggle for a just and equitable India".

Mr lain.s autobiography, titled civil Disobedience, is a fascinating book, especially, and

very revelatory. in ttit, he makes extensive observations on the Emergency years'

Recall that he was among the few brave ones who mobilised people for an anti-

emergen, movement. vinat ne says in the book is relevant even now, and

r."reilb"ting him in today's times could not be more apposite'
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What I found especially interesting was his view that, after independence, "State" and
"Society" were separate spheres, He felt that Nehru and others associated with him
were building the "State" and running the government, while Mr lain himself and those
around him were building and running "Society". This was based on the notion that
freedom was now secure as there was a Constitution which laid down the ground rules,

The Emergency came as a shock for people like him, who had spent the previous

decades restoring peace and structure to a country that was recovering from a century
and more of fighting for independence. Mr Jain said that the Emergency was a wake-up
call, and freedoms could not be taken for granted.

This emotional upheaval that Mr lain and his peers probably went through during the
1970s is not unique to India. In their recent book, appropriately lilled, How
Denocracies De Steven Levitsky and Daniel Ziblatt, write of how "most democratic
breakdowns have been caused not by generals and soldiers but by elected
governments". They document the many instances of how "elected leaders have
subverted democratic institutions" across the world.

This subveBion is carried out by the constitutional sanction of the ballot box, and even
with approval from the legislature and the judiciary. Throughout, there is always the
assurance that the democractic wheels are still turning. Levitslg and Ziblatt call the
leadeB who thrlve in such situations "elected autocraLs".

Such elected aubcracts weaponise institJtions, to use them as political
ammunition. They compel the media and the priyate sector into silence, and they
redraft rules b suit their inter€sts over tiose of their poliucal opponents.

Critical voices still rise up in the backdrop of the chorus of the hoi polloi, but those who
dare to question the powers that be end up at the receiving end of all kinds of trouble -
they are charged with making seditious remarks, or evading taxes, or some such thing.
In this way, they use "the very institutions of democracy...to kill it".

As for all of us, if we look closely enough, we can see such patterns in todayt India
too. Ever so often, we hear of the collapse of yet another institution that is central to
the countryl functioning - whether it is the Reserve Bank or the Election Commission.
And then we see how agencies like the Central Bureau of Investigation or the police are
used to intimidate political opponents, and harass political activists,

The country appears to be completely polarised because of the communal agenda
followed by the ruling regime. Hate speech has become normal, with national-level
politicians leading the charge. The government has taken upon itself the mantle of
deciding who is entitled to protections and who is not, by othering entire segments of
the people, with party leaders labelling lvluslims variously as beef-eaters, infiltrators,
traitors and potential terrorists. To any observer, this conversion of an entire
community into an imagined enemy is clearly an expression of paranoia on the part of
the ruling establishment.
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There is also a divisive, jingoistic idea of nationallsm that is being encouraged, centred

on religion and cultural iaentity, wt icn is deeply discomforting Combined with this, we

are in i situation where anyone who opposes or disagrees with government policies is

branded as anti-national.

This is also the first time that there are serious issues with federalism in the country,

marked especially by Centre-State disagreements on the Citizenship. Amendment Act,

the National Register of Citizens and the National Population Register' Even police

investigations, Bfrima Koregaon being one such, are representative of .this 
federalism

lnurL.t.. nnO all of this is-happening in the backdrop of an economic slowdown which

seems to have blindsided the government.

In the midst of all of this, there is a positive, heartening moment like the protests we

.l-. .u"ing toAuy, against the Citizenship Amendment Act,.and everything that it stands

for. Whe-n stuiins - from all over the country, including from institutions like

:iwanida Nehru University, Jamia Milia, Aligarh Musllm University, St Stephens' who

.off..ti""iv embody the futuie of a nation - come together in a peaceful protest against

;;;;il;;; ;;;rttitutional law, it is an act that citizens of anv democracv should be

proud of.

such an act is not mel€ly a protest It shows that the young p€ople know'

,na".rfrnO"nObelieveintheconstiutionalvaluesthatourfoundingfathers
sougftt to .mUoay, and t rat they will work b ProEct these values'

It is with this background that I will be speaking today' The focus of my speech will be

i. i"* tt 
" 
i;;-;iiu court of Indiu has evotved in the recent years, roughly in the last

a..uO" ol, to, in the context of the democratic upheavals that India has been facing'

,ra tni tirJi of ptot"ai"* and freedoms we have won and lost as a result of this

judicial evolution.

I will begin with a brief overview of what the vision for the Supreme Court of India was'

il;J;h"; ti;;" it .xamine whether it has fulfilled that vision' and to what deqree l
*itiinen aiscus a few cases that reveal how the Court has functioned' and what it has

,.u"t roi ilr. vaiious kinds of freedoms we have asked for, such as the freedom of

ii"ntitu.-*r,"tn",.,etioious or sexual; the freedom to dissent; the freedom of movement

;;; ";;;;i;i ;tt;;ity; tn. r...ao, to ask questions and seek transparencv in

government; and the freedom of the press'

I will conclude with what I feel is the state of affairs with the Supreme Court' and

il;;" .;;li;il";;;d opportunities lie, in order for the institution to remain an integral

part of the heilthy democracy that lndia seeks to remain'



The role of the Supr€me Court

We are marking 70 years of the coming into force of the Constitution, just as we are
marking 70 years of the establishment of the Supreme Court too. In 1952 itself, in Stafe
of Madras v VG Row, the Supreme Court assumed for itself the role of the sentinel on
the qui vive (meaning "on the alert" or "vigilant'J, in defence of citizens' fundamental
rights. Later, lustice Bhagwati observed in State of Rajasthan v. Union of India that the
Supreme Court is the ultimate interpreter of the Constitution, and it is for the Supreme
Court "to uphold the constitutional values and to enforce the constitutional limitations.
That is the essence of rule of law."

Unfortunately, in the initial period, the Supreme Court adopted a conservative
approach, by reading only the literal text of the Constitution, treating each fundamental
right as a separate chapter. In doing so, as it turned out, the Court essentially ended up
working as the protector of the landed gentry, reaching a climactic conclusion with the
infamous ADM Jabalpur case, in the aftermath of the Emerqency.

Recall that a majority of the constihrtional bench in that case, bar.ing lustice HR
Khanna, agreed witt tte goyemmett that thei€ was no right b life and personal
liberty during an Emergency.

After the Emergency was lifted, though, there was a sort of catharsis in the judiciary,
between 1977 and 1979, when, as Prof. Upendra Baxi points out, the Supreme Court
judges "apologised, in word and deed, to the people of India for judicial abdication
during the... Emergency period". After that, the Court switched tack, and began
focussing on what we now call "public interest litigation", where it sought to protect the
rights of those who could not otheMise approach the court themselves, or as one judge
famously put it, to become "the last resort of the oppressed and the bewildered,,.

This new-found fascination for judicial activism acquired an energy of its own, which
some scholars have described as being "euphoric" even. In the process, the Supreme
Court underlined the metamorphosis in its attitude towards Article 21. The 1980s and
1990s saw a dominance of PILS and social justice matters in court. (Do note that I do
not intend to speak on the subject of pILs today, which, in my opinion, have become
completely unrecognisable from their original purpose, and I have only mentioned it
here for setting the context).

In recent times also, the Supreme Court, in some judgements, has interpreted the
Constitution with deeper insights and analyses, going far beyond the literal word of the
law, and examining legislative purpose more closely, As scholar Gautam Bhatja puts it,
these judgements represent a radical transformation, with the Court breathing new life
into the fundamental rights through these decisions. I can name a few Conititutional
Bench judgements delivered in this spirit, some of which I discuss here.

38f,
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At least two of these are judgements in matters that I am very much personally

associated with. These are ihtjudgements in Navtei Singh Johar v' Union of India,

and CPIO, Supreme Court of India w. Subhash Chandra AggaruaL

In the former matter, I had delivered the original judgement in Naz Foundation v' Govt

of NCT of Delhi, where we had read down Section 377 of the Indian Penal Code which

had criminalisesd homosexuality. This was later reversed by the single stroke of a pen,

leaving millions of people re-criminalised overnlght.

I honesdy neyer thought that such a €olonial Practice as contained in section 377

would be sustained in-modem India. Then, the Supreme C,urt decision in Navhj
Joharhappnd, and finally, we can boast of an India wher€ sodomy law has

gone 6rever.
The second case, involving the applicability of the Right to Information Act on members

of ihe luOiciary, 
'pafticula;ly 

the ahief Justice oi India, was something I had decided

during my time in the Delhi High Court as well The outcome of the case was

problimatic and satisfying at the same time, First, it was decided after ten years' our

judgement was stayed for ten years and it was decided only last year'

It was problematic because the majority judgement placed too many,caveats and riders

io the applicability of the RTI on the judiciary. In this-context, 1, will talk about a very

;;.;ri il;r put."d uy the PIo lPublic Informatlon officer] of the Supreme Court To

aont,nru, 
- 

t o*"r"t, Justice chandrachud's dissenting opinion counterbalanced this

,uioriw ,ie*, when he said that judges must be accountable to the people they serve'

.ri- rtt"-irpo'tu"tly, he explicitli wrote that "the basis for the selection and

ipp"i"t."rt oi i"Oges io tne higfrer iudiciary must be defined and placed in the public

realm."

Just a few days back, an RTI information seeker asked for information on the formation

"i-in" 
,"ne|'*f1rcr', exonerated former Chief lustice Gogoi in the charge of sexual

;;;il;fil;vi *orun staffer. The PIo of the supreme court reportedlv said

tnis can*t be provided because it affects privacy rights' This is how the information -
because the majority has put so many nders tn the judgement - will not be shared'

E;;; td;; ir'J u"ri aitri.tur of the woman who filed the complaint was set aside bv

tt" suor"i,a court. we still cannot get the information pertaining to how the panel

."r" ii u" rotr"O io enquire into allegations against former chief Justice Gogoi'

Then, we have the judgement that decriminalised adultery in India, which was also a

ai.ruti.lr*urornO fr; the position taken by the court previously. It was particularly

;;;qr; ;;;;" the earlier judgement was written by the senior lustice chandrachud'

and his son was on the bench that repealed that decision'
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Another notable case is the privacy judgement in Justice K. S. Puttaswamy (Retd.) and
Anr. us Union Of India And Ors, where the judges have practically offered a treatise on
privacy law, not seen since the judgement in R Rajgopal v. State of Tanil Nadu. fhis
judgement was also unique, as one of the judges, Justice Chandrachud wrote that that
lhe ADM )abalpur case was an aberration in the constitutional jurisprudence of the
country and that the majority opinion deserved to be buried "ten fathoms deep" with
"no chance of resurrection",

The Supr€me C.Durt and our ftdoms
But then there are instances where freedoms that we have taken for granted are on
unsteady ground, and where we are being made to doubt whether the Supreme Court
ls actually able to protect our righLs at all or not. It is disturbing and unfortunate that
we should still be asking questions of this kind, but some recent judgements and orders
prompt such reflection. These judgements beg us to ask if the sentinel remains on
the qui vive aftet alL l will be discussing some of these judgements in this section.

gbdmala
One area where the Court's decision making is coming under intense scrutiny is in the
realm of personal liberty and religious freedoms. In 2018, the Supreme Court in a
progressive judgment, permitted the entry of women into the Sabarimala Temple in
Kerala. The judgment, however, became controversial, and faced some problems with
implementation.

Notably, a senior Union l.4inister criticised the Kerala Government for implementing the
Court's judgment, saying that in "Sabarimala, nation has seen a fight between dharma,
belief and bhaKi on the one side and an oppressive Kerala government on the
other" and that the BJP stood firmly with the Ayyappa devotees. There should have
been no controversy or doubt regarding the implementation of the Supreme Court,s
judgment, especially since no stay had been granted; but the Central Government,s
actions seemed to raise the spectre that the judgment was not flnal,

Immediately after the judgment was passed, review petitions were flled. However, in
November 2019, while hearing these review petitions, the Supreme Court passed a
curious order in Kantaru Rajeevaru v Indian young Lawyers Association, directing that
the Sabarimala review petition as well as other writ petitions - concerning the entry of
Muslim women in a Durgah/lvlosque, entry of Parsi women married to a non-parsi into
the holy Agyari, female genital mutilation in the Dawoodi Bohra community - remain
pending until the determination of the questions (formulated by the majority) by a
larger bench, to be constituted by the Chief Justice. Notably, the review petition itself
was not referred to a larger bench and was only kept pending till the adjudlcation of the
referred questions by the larger bench.
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The majority's order in the Sabarimala review petitions seems to be beyond the scope

of Afticle 137 of the Constitution. Review powers are used rarely, only when there is an

error apparent on the face of the record, or a glaring omission or mistake A review is

not an appeal or a fresh consideration of a case. However, in Kantaru Rajeevaru,lhe

Court directed a fresh hearing of the Sabarimala matter, by a larger Bench, without any

reasons for the review, and without pointing out any grave errors in the judgment

under review.

The order did not even endorse Justice l4alhotra's dissent in the original Sabarimala

judgment. Instead it tagged the Sabarimala matter with other pending cases that raised

;o;mon issues regarding the interpretation of Article 25 and 26, even though those

cases were not bef6re thi Court.Strong dissents were recorded by Justices Nariman and

chandrachud to this reference.

While passing the referral order, the majority dld not qass ?nY order staying the

operatiln of tie main judgment, Earlier, in November 2018 itself, the five judge bench

had also refused to grant a stay

In thse dmrmfinces, it is peculiar, and unfurtunate, that in December 2019'

Ur" Srpr.r" Court dedined to pass any oder on tre P€btion.by two women

iairl"i.*ting 
" 

dircction b ensure safe entry in the Sabarimala. temPle on the

g;rnd Ut"t UJioue was 'very emotive"i it did not want tfie 
-sihlation 

to b€come

'U;Gt;'1 and that despite ti\er€ being no sta, tfie fa€t of the r€{erral meant

Hat thejudgment was "not final".

The Supreme Court has often been characterised as supreme (in the sense of flnal)' but

noilniitiur.- rn" court! order in Kantaru Raieevaruhas now upended the assumptions

about its judgments being final.

The aftermath of the Sabarimala judgment has given rise to various causes of concern'

in.Laino tne imounitY of the cent;l Government in ignoring the judgment of the

irr".E i"rn, [n. i.-op"ning of the judgment through a referral in the guise of a

review, and the implications for the rule of law'

Ayodhya

The issue of rule of law and flnality arose once again in the Ayodhya judgment, where

the Court tried to give legal quietus to an essentially political issue

The Court! judgment was unanimous, but anonymous Contrary to judicial pradice' the

,a."-"r tna j-rOS" who authored the unanimous opinion was absent Even more

oeculiar was tire rro paqe anonymous ',addendum" to the judgment, that sought to

I"iiijr*".ri.i'r"it"t.t."ii" n,tn, belief and trust of the Hindus" that the "disputed

tiir.ili" I tn.-ri"ry birtt pt..u oi Lord Ram" The need for this addendum is highlv

il;;i;;b].-9i""" that the bench had alreadv unanimously decided the case on



constitutional principles, and the addendum was not serving the role of a concurring
opinion. Instead/ the addendum seems to reinforce the supremacy of Hindu theological
considerations.

A key issue that arose in this judgement was the issue of equity. The Supreme Court
was of the view that the Allahabad High Court's decision to divide the property into
three parts was not "feasible" in view of the need to maintain peace and tranquillity.

Giyen the Courfs findings, one wonders if tre mosque had not been demolished,
would it still have been given b tfie Hindus?

Part of the problem lies in the fact that although the judgment is an unimaginable
scholarship on Hindu law, the dispute was not ideally placed to be settled by courts;
and should have been resolved politically. As Suhas Palshikar notes, "courts, when they
broker peace, do not necessarily bring closure to disputes; they only give momentary
space for disputes to reconfigure." Maybe a South African style Truth and Reconciliation
Commission would have been a greater idea.

The issue of impunity, discussed in the context of (nonlimplementation of the
Sabarimala judgment and the failure of the Couft to ensure safe passage of women
devotees, comes up once again in Ayodhya.

Relying on the tenor of the Court's decision - which recognises the illegality of the
demolition of the Babri l.4asjid, but does not act on it - the Hindu Mahasabha has begun
pressing for the withdrawal of criminal cases against the kar sevaks involved in the
demolition in 1992, and involved in the ensuing violence. Not only that, it is also
demanding that the kar sevak be given government pensions and their names be listed
in the temple that will eventually be built on the site of Babri f4asjid.
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The Vishwa Hindu Parishad, not to be left behind, states that it will make similar claims
in respect of 3,000 other mosques. Whether the Supreme Court,s assurances that the
Places of Worship Act imposes a non-derogable obligation towards enforcing India,s
constitutional commitment to secularism will amount to anything in practice or will the
judgment only serve as a shot in the arm for the Hindus, will depend in part, on the
Courts ability to ensure the proper enforcement of its judgment. More fundamentally,
though, does this judgement actually strengthen or even sustain secularism at all?

However, whether the Supreme Court's judgment resulted in complete justice is
questionable since it still seems like despite acknowledging the illegality committed by
the Hindus, first in 1949, by clandestinely keeping Ram Lalla idols in the mosque, and
second, by wantonly demolishing the mosque in 1992, the court effectively rewarded
the wrongdoer. This goes against the doctrine of equity, which requires you to
approach the Court with clean hands.
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Beyond this, is the question of actual implementation of the judgement'.1 am inclined to

agiee with N4adhav Godbole, former Home Secretary in this regard' He ask whether

giving five acres of alternate land to Muslims for constructing a mosque is the most

Jppr6priate or adequate comPensation. He also asks, what happens to the

psychological hurt caused to the Muslims by destroying this place of worship? In an

iaeat situltion, he says, the Court should have asked the state and central governments

to rebuild the mosque.

Indeed, PV Narasimha Rao, the prime minister when the mosque was demolished, had

announced this in Parliament, and later wanted it fulfilled' The Gujarat High Court' too'

has ordered compensation for wherever religious buildings - mainly mosques - were

lirug.J Juting'the riots' Instead of providing a simpler solution, the court has

complicated the implementation and enforcement process'

l@drmir
The Supreme Court's orders on Kashmir represents a missed opportunity for the Court

i" i".! 
"rt 

strongly in favour of fundamental rights, and fulfil its role as the sentinel

on lhe qui vive.

Three sets of petitions relating to Kashmir were filed before the Court The first related

i" in" ."rrr'n[iii"n shutdoivn and section 144 orders (prohibiting public aatherings)

inui *u* irpot"a on August 5, 2019. The second set related to the habeas corpus

o"iitioni-tn.[ were filed against the illegal arrests and detentions of individuals'
rr.rro]"g ;r"rt,-r"oei ine 

"araconian 
Public safety Act' The third .set . 

relates to the

ionttltrto*f challenge to the governmenfs decision to amend Artich 370 of the

ionriiirtion anO brealiing up the itate of Jammu and Kashmir into Union Territories.

In all three cases, the Court has failed to give a satisfactory resolution' even after six

;";ih;. i;t iht'Prrpose of this speech, I want to primarilv- focus on the internet

shutdown case (/n,ra dha Bhasin), which was finally decided in January'

The court's judgment is laudable in many respects -.it directed the-government to

irtrirn-il 'oii"r.. pr.r.nt, and future, authorising the suspension of the

i.i.r""Vrr"Of i." 
- 
*rvi'..i uno prohibitinq public gatherings 

. 
It 

. 
rejected the

oor"rnments arqument that national security considerations precluded iudicial review'

il-;" s;;;;tidtionai protection to the fieedom of speech and expression and the

ii".a"ri1" pt ai.. any piofession or carry on any trade, busrness or-occupation over

tf" ,"Oirr'of int.tnet:ihough it did not go as Far as to declare the right to access the

;;;;;i; fundamental righi. lYost importantly, the court made it clear that an

ina"Rnit" surp"ntlon of internet services is patently unconstitutional'

Unfortunately, desPite these observations, the supreme Court failed to actually decide

mu rutt"r. it'" pulrported reason seems to be that it dld not have all the orders in front



of it, and the situation was changing on the ground daily. However, this reasoning
seems tenuous, when we consider that a few sample shut down orders were placed

before it (with detailed arguments being made about their unconstitutionality), and the
Court could have easily directed the government to file the remaining orders.

While the reliance on Lon Fuller's famous statement that "there can be no greater legal
monstrosity than a secret statute" is praiseworthy, it did not result in any practical
benefit, given that the government was effectively allowed to take advantage of ib own
wrong of not publishing all the orders or submitting it before the Supreme Court.

After ruling that the suspension of communicaEon seruices must adher€ to tlre
principles of necessity and proportionality, tfie Coud failed to apply these
principles to actually decide the legality of the communication shutdown in
lGshmir.
Instead, it directed the fresh publication of all orders, with the Review Committee
reviewing all these orders. The reliance on Lord Diplock's aphorism "you must not use a
steam hammer to crack a nut, if a nutcracker would do", was, at least for the people of
Kashmir, meaningless.

At

Judicial review involves more than a mere declaration of the law. It requires the
application of law to the facts at hand. And the facts, quite simply, are that for more
than 150 days, and even today, the people of Kashmir are without a proper functioning
internet,

The impact of the communication shutdown has been severe. It has affected medical
supplies, attendance in school, tourism, and resulted in a loss of business, of
approximately Rs 15,000 crore between August 5 and December 5 2019, as per the
Kashmir Chamber of Commerce and Industry. The loss of jobs jn the handicrafts
industry is said to be 50,000 and in the hospitality industry, is around 1O,OOO, As per
the data of the J&K Tourism Department, there is a drop of 86% of tourists visiting the
state.

People, ordinary citizens, have been prevented from performing the simplest of tasks
that we take for granted, whether it was flling GST tax returns, upgrading driving
licenses, or applying for college admissions, and had to rely on the "Intirnet Express",
as reported by The Quint- the train from Srinagar to a town called Banihal, where
broadband facilities were functioning - to attempt to finish these tasks. This is apart
from the fear that gripped the Valley, and the emotional and mental stress caused by
not being able to get in touch with your loved ones.

To these people, the Supreme Court's judgment in Anuradha Bhaslh has offered scant
relief. We now have a situation where the government has ',whitelisted,, various
websites and permitted the resumption of 2G services, although empirical analysis has
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shown that of the 301 whitelisted websites and services, only 126 were usable to some

degree. Social media websites and peer to peer communication apps are still prohibited'

Deip questions remain about whether whitelistang is proportionate, and the least

resdidive alternative available with the government, and the legality of these orders

will probably have to be addressed by the High Court of Jammu & Kashmir in the

foreseeable future.

Meanwhile, Kashmir continues to face the longest intentional internet shutdown ever

recorded in a democratic country. As Aniket Aga and Chitrangada Choudhary note, "we

seem to not care that in 'integrating' a people via an armed siege, in silencing the'r

voices and dismissing their pain, we are also abrogating our own humanity "

Unfortunately, the lack of an effective remedy, and the trend of judicial evasion, is also

visible in the ilourt's handling of other cases dealing with Kashmir' Dr Sameer Kaul, had

flled a PIL before the Supreme court seeking restoration of internet facilities in hospitals

andothermedicalestablishmentsinlammuandKashmir,highlightinghowtheinternet
shutdown was resulting in delays in accessing medical reports, delays in surgical and

ottrer medicat procedufus, and difflculties in accessing life saving drugs and baby food

items that were mostly available online. He was told by the Supreme Court to approach

the High Court to avail the appropriate legal remedy.

Similarly, another petition had been moved on behalf of the detained Communist Party

of Indi; (MarxisD leader, l'4ohammad Yusuf Tarigami challenging his illegal detention

inu srpi".. c;urt pdmitted sitaram Yechury to visit his colleague, Mr Tarigami'

only on'the condition that he file an affidavit on his return and that he not engage in

any political activity during the course of his visit. Subsequently, while allowing Tarigami

to rirlt outhi to urail of medical treatment, the Supreme Cou( held that the challenge

to his allegedly illegal detention was not urgent, and would come up in due course

The dir€clions b,Y the Court are surprising @nsidering that a habeas corpus

p"ttion it rnom'to decide the legality of deEntion, and are not an occasion for

itr" Coutt to impose @nditions and place restrictions on th€ frI€ movement to

lGshmir, we must r€member that therc was no prohibition in PlacE against

,iritng fr.ft.i., and the Courfs order had the efiect of putting in place such

,.rt i"fton.' rn Obing 5o, the court seemed even mor€ executive minded tian the

Exeqtive itself.

Even the PIL against the alleged reported illegal detention of juve-niles and police

eriurses in deaiing with juveniles in the context oF the aftermath of the Article 370

decision in lammu and (ashmir was disposed off on the basis of the report of the
juvenile lustice committee of the High court of Jammu and Kashmir, despite media

ieports to the contrary. The Court directed that if there was any case of illegal

detention, the Petitioners were at liberty to approach the appropriate legal forum

(namely the High Court) for redressal of their grievances'
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These cases represent instances where, despite the urgency of the matter and the
increase in the sanctioned strength of the Supreme Court, it has failed to decide these
matters expeditiously. Instead it has passed the buck to the High Court, which has
reportedly received over 250 habeas corpus appeals since August 5, even though it is

functioning with half its sanctioned strength of 17 judges,

As the senior advocates Raju Ramachandran and Chander Uday Singh have peftinently
asked, "As the Court turns 70 in a few months, is the sentinel sufficiently aleft, or is it in
danger of losing the plot?"

Drifting towards an o<ecutive couft
Moving on, several orders of the Supreme Court, including some orders in the Kashmir
matter, suggest that the role of the Supreme Court as a counter-majoritarian institution,
that is, as one that seeks to keep majoritarian impulses in check, is diminishing. On the
other hand, as suggested by constitutional scholar Gautam Bhatia, the Court seems to
be slowly taking on attributes of the executive itself. It seems to be drifting from a

rights' coutt to an executive court, as Bhatia points out, behaving in a way that is
indistinguishable from the government, often issuing important policy decisions through
its judgements, prioritising cases in specific - and sometimes worrisome - ways, and
undertaking actions that would ordinarily be considered the domain of the government.

Assm NRC

The most obvious example of this was the preparation of the National Register of
Citizens, or the NRC, in Assam. The NRC was intended to tackle concerns of
landlessness, migration and cultural issues in the state.

The Supreme Court had already, years ago, described the illegal immigration happening
in Assam by Bangladeshi Muslims as an "external aggression" and an "invasion" of
India. The Supreme Court decided to ask the persons claiming citizenship of India to
prove their status, shifting the burden of proof away from requiring the state to show
that the person was a foreigner. As it turns out, this migration theory has been proven
to be completely incorrect. Out of the 1,9 million identified as foreigners, a majority are
Hindus.

Inarguably, this was an administrative exercise, which the executive and the
bureaucracy ought to have been responsible for.
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Instead, we had a prooess that was "overseen" by the supreme co!rt'_ and

primarily under Chiei Justice Gogoi, although many would argue that-the Couft
ior"r**,, it less, and "ontrolled ' it more. As a result of this, we wete faced with

a situation where any ooncems with the NRC became impossible b challenge
judicially, for the judiciary itself was conducting the prccess'

The burden that has been caused to millions of people as a result of the NRC process is

immense, and I can vouch for this personally based on my experience as part of the

p.opr.i;rriurral that studied some of the cases of those involved. These are mostly

pool and illiterate people who are being made to prove that they are Indian citizens,

based on documents such as of birth, schooling and land-ownership. These documents

are not easy to find or put together. Even if they are put together, they are rejected for

Lsues with'the English-lang1iage spelling of Bengali names, or in ages and dates of

birth, And the person is declared a foreigner,

The way the foreigner tribunal function is amazing - some official records were placed

before us, These foreigner tribunals are manned by people who are appointed on yearly

basis and the criteria for continuation of a foreigner tribunal member is in how many

cases has he declared the person to be a foreigner. If the number is less, he will be

discontinued.

Even in a hearing in the supreme court, former chief Justice Gogoi asked the

authorities how many people are there in a particular detention centre. They said 900'

Chief Justice got fuiious - he said why just 900, they should be thousands in the

detention centre,

This, coming from the supreme court of India, a rights court, do you still believe that it

is a rights iourt? Activist Harsh Mander asked for the recusal of Chief lustice and

ultimately he recused himself.

And what may be travesty of the worst order, perhaps, is the Court's new.found

attraction for sealed covers. secrecy can - in limited circumstances - be justified by the

exeiugve, but the distinguishing feature of a judicial institution is transparency, for only

then, can the institution urrrr6 th" people that it is giving everyone a fair and equal

chance to be heard'

This has happened far too often to be brushed aside as a mere idiosyncrasy of one

prrti.rJ., jrOi", or a bench. It has happened in the NRC case, the Rafale case' the CBI

chief's casl, ind the electoral bonds case, to name but a few'

By shoving documents and facts that otherwise ought to be made public into sealed

"nr"rop.t, 
the court is signalling that it prefers the work ethic of the executive,

believing truly that such secrecy is essentlal to deliver justice'

fuldovers
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PrioriUsaUon ofcases
Another instance is the court's worrisome practice when it comes to the prioritisation of
cases. The Court found it had no time to deal with the many civil rights-related cases

that were lying before it pertaining to the situation in Kashmir.

Mr Gautam Bhatia tells us about the case pertaining to electoral bonds. Electoral bonds
allow private individuals and corporate entities to make donations to political parties.
Reports suggest that over Rs 6,000 crore have been collected by parties under this
scheme, the majority by the ruling establishment. The Supreme Court refused to stay
the issuance of such bonds, and instead asked for details of the contributors to be
submitted in a sealed cover, which it would assess in due course, But that assessment
never came, and many elections - central and state - have happened since then.

Inaction also sends out powefful signals, as we citn see in this case. This inaction
also spoke louder than words when the Court found it had no Ume b deal with
the many civil rights-rclated cases that were lying bebre it. In the case of the
CAA, too, the Chief Justice of India ftrst says petitions wi!! be heard only after
people stop violence, as though good behaviour were a condition precedent for
seeking proEction of rights.

Scores of petitions were filed in the month of December 2019. The whole country was
polarised, and there was even violence perpetrated against peaceful protesters by state
authorities themselves. In this scenario, the Supreme Court proceeds to push the
matter by four weeks, instead of commencing hearings immediately, This is deeply
disappointing, to say the least.

Constihrtional faith
As I was putting this talk together, I realised that even if I was critical of certain
decisions of the Supreme Court, the fact remains that there is a high degree of
"constitutional faith" in India today.

Professor Baxi uses this phrase "constitutional faith" to describe the belief in society
that the judicial process is key to anchoring India back onto the path of democracy, or
the "redemocratization of democratic polity", as he puts it. I agree with him. As a
people, I think we still believe that one of the few things to be proud of in the Indian
democratic setup is the free and fair judicial process that we are promised through the
Constitution, which keeps the executive and the legislature in check, be they at the
centre or the state,

The institution that is the judiciary is what we always turn to whenever the state abuses
its power, or our fundamental freedoms are threatened. We truly believe that the courts
can be our saviour.
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Just playing saviour, though, is rarely enough. The value of a judiciary is measured by

its fidelity io the constitutional scheme that birthed it. When George Grote used the

term ',constitutional morality" in his study of Athenian democracy titled, z4 History of
Greece, he was referring to the commitment to the processes and structures of the

constitution, as well as a commitment to freedom, embodied in things such as free

speech, accountability, and transparency.

This resonated with Ambedkar too, when he recognised the role constitutional morality

had played in the working of the Athenian democracy. But he also recognlsed that

consiituiional morality had to be cultivated, and it did not merely come into existence

because the Constitution was written in a certain way, and that constitutional order was

always vulnerable and at risk.

our supreme court has used the phrase constitutjonal morality several times in

itr jrOd"r"rtt, pafticularly in recent yea6' .But instead of pointing outwards' I
Oiif 6e Couri itrould Ue sef-nenective and should ask whettrer the instihttion

3g5gff ir byal to the spirit of constiEtionatism, to this idea of constittttional

morality?

Equally, I believe it is for the Supreme court,. as the custodian of the constitutlon and

tne ufimate protector of our fundamental rights, to decide whether or not it deserves

the constitutional faith that the people of India repose in it, and whether or not it lives

,p to-tf,oi" expectations. The right answers will lead to the Supreme Court retaining its

i[.trr at one of the world's poierful democratic institutions. As an eternal optimist, I

believe the supreme court of India will recognise the missteps it has taken, and correct

course sooner than later.

9s27751 iustice-a o-shah-freedoms -on-un adv-qround-mad e-to-://scroll. in/articl
do whether-sc Drot-able-to- -our-n ohts

Source:
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ANNExURT-C3l

To,
The Hon'ble Justices of the Supreme Court
NewDelhi- 110001

tseeprit zote

Subjecc Sexual harassment and consequeit victimisation of mc and my family at the hands of
the ChiefJustice of India

Dear Hon'ble Judges,

I was a junior court assrstant in the Hon'ble Supreme Court from l" May 2014 till2l"
December 2018 when my services were unceremoniously terminetcd. With great regfet an{

anguish I am having to address this lEtter to you, to narra'te the sexual harasment and

,oirrqrrnt victimisaiion that I and my family have had to go ttrough and the facts and

clrcumstances which disclose the reason why this happened. The extent of victimisation has

been such that apart from my seryrces being rerminated in Decamber 2018, in the same month

my husband .nd hir brother, both head constables with the Delhi Police have becn suspended.

My husbands other younger brother who was given a job in gfoup,q c8tegory in the Supreme

Court under the Chief J'ustice's discretionary quota in October 2018, rvas also terminated

rvithour giving any reasons,. in January 2019. Not only this, a false and frivolous FIR was

registerel *g.Irst-*. on 3d March 20l9(alleging that I doc.k an advance of 50000 from a

.Jrtui, Mr. rtaveen frorn jhajjar, in the Supreme Court prernises for offenng him a job in the

Supreme Court in 2017) on ihe basis of which I was anested late at night, shackled from my

feei, my' husband was beaten up in police custody and handcuffed (though he was not

arrested). I was kept rn police custbdy of one day and ludicial lustody for one day'

Consequently I was forced io obuin barl. There after an application has been made by the

police for cancellation of my bail.

I have nanated the entrre sequence of events in the Utached affidavit which also contains the

documems I have in my possession. As you will see from the fac6 r'.anared' my and my

family's victimisation is'a"consequerc. oi!Y not agreeing to the sexual advances made by

ttre ihief Justice of Lndia, Justice Ranjan Glgoi. t aiO not have the courage to make this

complaint earlier becaur. i ** tenified of theionsequences to me and to my family which I

*, ihr.utentd of and which have indeed come to pass subsequently. However 8s you can see

from the unprecedented and relentless victimisation that I and my family have suffered' I am

left with no option but to appeal to your Lordships to take cogrisance,of this matter'

By this letter I am requesting the Hon'ble Judges of the Supreme Court to cqnstitute a special

.rquiry committee of senroritired judges of the Hon'ble Supreme Ccurt to enquire into these

chatges of sexual harassment and consequent victimtsatron'

Kind regards,
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tilhagcd about 35 years. W

at New Delhi, do

hereby solemnly affirm and state on oath as undcr:

That I have been working in the supreme court of India since May 2014,

when I was appointed as Junior court Assistant. subsequently in 2015, I

enrolled for an LI-B Degtree in ccs university. Meerut" and began pursuing

my degree simultaneously. I live in Tilak Nagar with my husband and our 7

year old daughter. My husband has been in Delhi police since 2003 and has

been Head constable since 2013. In May 2014 as Junior court Assistant

under the Registry of the supreme court I was posted in the Legislation

section of the Library of the supreme court. In my role as Junior court

Assistant I wa.s required to do tlping and docurnentation work in the

Library and during court hours I r.vas sent to different courts to provide

support to the couft Masters by ananging for bookvjudgments that were

required during court proceedings tiom the library, answering the intercom

phone calls etc. [":or around 8-10 months in 2015 I was assigned to work in

the then Justice Vikramjit sen's court. A copy of the office order dated

02.05.2014 showing my appointrnent as Junior Court Assistant in Library is

annexed and marke<J as ANNEXURE A at naSes f,J to 30 ).

In October 2016, Mr. Deepak Madan one ol the regular Junior Court

Assistants in the then Court of Justice Ranjan Cogoi had gone on leave for

his maniage. During this period. I was sent to work in Justice Ranjan

Gogoi's Court and continued to work there thereafler. During this period my

role included providing necessary suppclrt to the Court Masters in getting the

required books and citations from the library during court proceedings. I

worked diligently and had an unblemished record. My Annual Confidential

Report (ACR) fbr the period 2014-15 graded me as "Good" and for the year

2015-16 as "very good". (A copy ofthe Annual Confidential Reports for the

yew 2014-2015 & 2015-2016 are annexed as Annexure B at page

O.n
tO t) l--

That I continued to work in Justice Gogoi's Court. In January 2018 I had to

my LLB 5th Semester exarns. Since working in the Court the entire day

me with no time to study I had requested my immediate boss Mr. BA'

to allow me to work in the librarl, where there was less workload and
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not to send me to the Court. In January 2018 I worked in the library and also

took leave for a few days to go and write my exams, and did not go to

Justice Gogoi's Court for around l0 days. When I went back to his Court

after my exarns, I was told by one of the Court Masters, Ms. X that Justice

Gogoi had enquired about where I was, and he also asked about what I keep

writing since I would diligently take notes during Court proceedings. She

told me that she told Justice Gogoi that I had gone to take exarns. She also

told me that since he had noticed that I was not there, from next time I

should also ask him before I take leave. After a few days of me re-joining

Court worh Justice Gogoi called me into his chamber in Supreme Court for

the first time to speak to me privately. He told me that I was very good and

quick at getting citations, that he had come to know that I was pursuing law'

He enquired about 'what my areas of interest were' he asked me what kind

of work I did in the library, hc asked whether I would bc able to do research

etc. I told him that I would like to do research, that I am very much keen to

learn new things, and that t would try to do my level best at whatever work I

was assig1ed. During this meeting justice Gogoi also enquired about my

family, I told him about my husband, daughter' He asked me how I manage

my personal and professional life, and was it not ditlcult to manage it. I

told him it was difticult but that I wanted to work. He asked me who looks

after my young daughter, I told him that my mother-in-law who lives in our

neighbourhood looks atler her till 6:00 P.M but that I had to reach home by

6:00 P.M to look after my daughter. I was extremely honoured and happy

that Justice Gogoi spoke to me in such a positive manner'

That affer dris meeting, either Justice Gogoi's suff, would call me, or he

himsetf would summon me to his chamber to provide judgments/books'

Sometimes the stafT who used to work in Justice Gogoi's residence office

would call me as early as 8 AM to tell me that Justice Gogoi needed a

certain judgment and that I should keep it ready and give it in his Supreme

court chamber by the time he arrives at 10:00 A.M. Justice Gogoi too

would call me to his supreme court chamber to ask me to bring

boolaljudgments that he needed. He would also ask me how my work was

and how my studies were going, as well as how my family/daughter

ononeoccasionJusticeCogoitoldmethatthexxxxmatterwasgolng

he asked me to make a list of States in India with regard to the status

After I had completed this work he gave me paper books (case

andaskedmetopreparebriefsisummaries.Sincethiswasabovemy

role, I had no idea how to Prepare briefs, I asked a Court Master Ma'am' she

4.
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explained it to me, and when I showed Justice Gogoi my first brief he told

me how to improve it

on one occasion about 5:30- 6:00 P.M Justice Gogoi found out that I was

still working and asked me why I hadn't left since I have to take care of my

daughter. I told him that I was taking time to get used to the new work that

was being assigned to me. The next day Justice Gogoi called me into his

Supreme court chamber and told me that there should not be any problem at

home because of my work. He asked me who was looking after my young

daughter, I told him that my mother-in-law rooks after her when I wasn,t

there. To this, Justice Gogoi said, I should keep my mother-inJaw happy. I
told Justice Gogoi that I have a good relationship with my mother-in-law

and also that she was very fond of my daughter as she is the only girl child

in the entire family. During these conversations about my family, Justice

Gogoi used to ask about other members of my famiry, and on one occasion I

shared with him that my husband was conservative, and he felt that I

shouldn't be working but that I was very keen to pursue my career. On

another occasion I shared with him that the only concern of my family

members and my rnother-in-law was that my husband's younger brother

who is disabled, was unable to find employment.

During these interactions, I was extremely scared and nervous as I did not

know how to speak to a Judge, I had never directly interacted with any

Judge prior to this and I did not know how to interact with him. I used to

find it very difficult to speak or express anything. Justice Gogoi would keep

saying I should speak and say what t was thinking and not worry.

That Aom January 2018 to around May 2018. Justice Gogoi would assign

various tasks as described above and would call me into his chamber to

assign work to me very frequently. almost every few days. Sometimes

during lunch hours or after Court hours, he would call from his chamber

directly on the intercom in the Court room, which it was my job to answer

and ask me to come to the chamber to take instructions from him, That on

another occasion when it was Justice Ranjan Gogoi's turn to host the Judges

lunch, he instructed me to compile some hindi film songs to be played at the

lunch. t was unsure about which songs I was expected to compile and with

the help of others I did so and I handed it over.

That before vacations started in May 2018 Justice Gogoi gave me some

paper books on banking law and told me to read them and make briefs

during the vacation. On the tast working day of the Supreme Court he called

6.
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me to his chamber. and told mc that he would be organising a lunch for all

his staffon lgth May 2018 ald told me that I should also come and that I

should coordinate with other staff on how to reach his residence on 19th

May. A ftw days later he got his staff to call on the library intercom to

speak to me and agarn told me that I should definitely come for the lunch' I

attended the lunch.

During the summer vacation I worked on the work that he had assigrred to

me and atso studied for my final semester law exam which was to be held in

June. During the summer holidays he agaln called me fi.om his residence on

the library tandline number and told me that on lst June 2018 there was a

book launch of Mr. Kailash Satyarthi's book, and that I should attend it

along with my husband. A few days later, he called me to his chamber and

again told me that I must attend the book launch which was to be held in

Constitution Club and that t should bring my husband sinse the event would

finish tate, t explained my diffrculty in attending the book launch as I had to

write my final semester exam on the same day in Ghaziabad. However,

Justice Gogoi insrsted that I attend the book launch eve,l:rl he told me that

there would be a lot of important people, that I should get out of my comfort

zone of the Court and be a bit more social' He gave me and my husband

passss for the Book launch event and on his insistence I could not refuse and

someandmyhusbandattendedtheeventafterfinishinggivingmyexam.

That in July 2018 when Supreme court reopened, Justice cogoi called all

hisstafftomeethim.HeaskedmeabouttheworkassignedtomeandI

updatedhimandhandedovertheworklhadcompleted.Heaskedmehow

myvacationwas,howmydaughterwasetc'subsequentlyourinteractions

continud in the same manner' On one occasion he asigned some work

relating to the xxx xxxx case to me. On another occasion Justice Gogoi gave

mesomesweetsthathadbeendistributedontheoccasionofJustice

Banumathi,s birthday and told me to give them to my daughter as he had

nobodyelsetogivethesweetsto'JusticeGogoiwouldkeeptellingmethatl

bring my husband to meet him, and finally he asked me to bring my

to meet him on 3lst July 2018. in his residence' When my husband

I went to meet Justice Gogoi in the drawing room of his residence on

eYenlng of 3lst July 2018, he was extremely warm' he kept praising me

my husband He asked my husband about his work' they spoke about the

police sYstem for a while, Justice Gogoi told my husband' "iis mnk par
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upw palwnch saldi hain " etc. He made me leave the room and spok€ to my

husband alone, and I was told by my husband that he again complimented

and praised my work and my capabilities. He spent almost 2 hours with us.

He told my husband and me that if we ever have any problem we should

approach him

In August 2018 Justice Gogoi enquired about my exam results, when I told

him I had scored 630/o he complimented me and told me even though the

college was mediocre, it was a good score. He told me that I don't deserve

to be in the supreme court" "pulling out books", "any illiterate person can

also pull out books from the court" He said I should be doing something

better. I thanked him and felt extremely proud that someone of his stature

should encourage me and compliment me. one morning Justice Gogoi

called me into his chamber, he appeared very irritated and asked me why I
didn't answer his calls, I told him that I did not receive any call fiom him,

then he made me show him the call logs on my mobile phone. He kept

insisting he called me, then I told him that I have a setting on my mobile

phone which blocks catls from unknown numbers. on hearing this, he tried

calling me again from his phone in front of him to check if what I was

saying was true. on seeing that his call did not go through to my number" he

finally believed me and told me to save his number. I thereafter saved his

number and also changed the settings of my phone. Justice cogoi told me

that a lot of the work he wants to assign to me is very confidential and

important and he would be contacting me on the phone for this but that I
should not answer my phone in front of any family membsrs since he may

require to communicate confidential information to me. Justice Gogoi gave

me a phone number (9667999424) and told me that it was his private

number and only one of his tmsted staff, Mr. Manmohan Rawat had it.

Justice Gogoi also gave me another number Baz6444lzz and told me that

this number is to be used for whatsapp communication.

That even after this Justice Gogoi would regularly call me into his chamber

in the Supreme Court and assign various tasks to me. He would ask me to

briefs in various cases. I was extremely grateful and happy that I

getting to do work that was usually assigned to my superiors/law clerks

that I was getting an opportunity to Iearn legal skills alongside my work.

our interactions Justice Ranjan Cogoi told me that he considered me
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He told me that if required he would arange for a computer and desk to be

installed inside his chamber and I could work there itself. Justice Gogoi

would message me on whatsapp and call me several times during the day

regarding work, during non-Court hours and even during the late evenings

when I was at home. He would tell me that in the morning before I left for

office I should call him and find out whether he needed anything

book$material and that I should then keep it ready by the time he reached

the Supreme Court chamber.

In early August 2018 Justice Gogoi called me into his chamber, he told me

that as he was going to become the Chief Justice of India' he needed staff

that he would be able t0 trust and someone who was competent and

effrcient. He said that he had been observing me for the past two years, and

that I had all these quallties. He explained to me that he expects certain

quality of work, that he knew I was a junior employee but that he found

thase qualities in me and that I was very good at my work and was also able

to keep things confidentral. Justice Gogoi said he would need someone to

work in his residence offfice and asked me who he would need to speak to in

order to arange for me to be ransfened to his residence office. I told Justice

Gogoi that Mr. B.A. Rao was my immediate boss. Mr. B.A.Rao was called

to the chamber and informed by Justice Cogoi that I would be ransfened to

the residence office. Justice Gogoi then totd me to speak to Mr' H'K' Juneja'

the Private Personal secreury to discuss the transfer. Mr. Juneja briefed me

about my role, he told me the work would be of an extremely confidential

nature, he gave me strict instructions that none of the work should be

discussed with anybody, not even my husban<l. Mr. Juneja told me that I

would be expected to do all and any work that I was asked to by Justice

Gogoi.Mr.Junejaalsotoldmelwastheyoungestemployeetobeappointed

in this post and that I should be very happy to work with a person like

Justice Gogoi. I expressed my gratitude at being assigned such an important

andprestigiousrolesoearlyinmycareer.IalsotoldMr.Junejathatlwas

concerned about my rvork timings, since I have a young school going

lduughte, who needed my care at home. Mr. Juneja assured me that my

officetimingsofl0A.Mto5P.Mwouldnotbedisturbedandlwouldbe

able to go home in time'

From llth August 2018 onwards' I was postd at the Residence Offrce of

Hon'ble Justice Ranjan Gogoi, at 10, Tees January Marg, New Delhi. Just

beforelwaspostedattheresidenceofJusticeGogoi.Ms'Poojama,arn,the

V
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staff who was posted in the residence office, was transferred back to the

registry/Supreme Court. I sensed that my transfer to such a prestigious

position despite being a junior employee and specially the fact that I did not

know shorthand which was a skill required by most of the staff, caused some

resentment against me amongst the other staff. Justice Gogoi told me that

since I was such a junior employee, the ofticial transfer order wourd take

some time to be issued. The transfer order was issued later the same month.

(A copy of the offrce order dated 27.08.2018 is annexed as Annexure C at

n"g. 39to

15. During my posting in the residence office of Justice Gogoi, initiaily my

timings were from l0 A.M to 5 P.M. However, gradually I was required to

come earlier, even as early as 8:15 A.M. When I joined, Mr. Manrnohan

Rawat and Mr. Arjun rvere also posted in the residence office in the morning

shift, however they rvould come alternate day. Both were shorthand sbff
However, soon after I started coming to his residence in the morning, both

Mr. Rawat and Mr. Arjun started coming later in the day after Justice Gagoi

used to leave for the court. One Mr. P. Rao used to come in aftemoon. He

along with Mr. Arjun were soon thereafter shifted to the Court registry. In

the mornings, myself and peons, Viiay Bhaiyya and Gopiji would work in

the residence office. Justice Gogoi would work in his residence office room

fom around 8:00 A.M to around 9:00 A.M or when he would leave for the

Supreme Court. He would return at about 4:30-5:00 or sometimes even

before that, whenever the Court rose on that day. One of the stafts in the

Supreme Court, once when we were speaking on the phone regarding work,

commented that now that I have been transferred to the residence office,

Justice Gogoi was leaving his Supreme Court chamber early. In the

mornings I would be required to check the letters received by Justice Gogoi,

segregate thern according to the issue and according to urgency. I would be

to take down dictation, do some research and manage the files. In

the 1.5 to 2 hours in the moming he would summon me to his ofifice room

at least 34 times.

That on one occasion, Justice Gogoi called me into his office room and told

me that I should send him a whatsapp wishing him "Good Morning" every

moming, and that every evening I should whatsapp him after reaching

home. On being told this I felt it was a bit strange. But I was very junior, I

had never interacted with a Judge before this, and I told myself tttat maybe
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this was normal. Until that point I had nevsr had any direct interaction wittt

a Judge. We were all told not to even look at a Judge while working in the

Court. The way in whtch Justice Gogoi treated me and assigrred important

work to me fblt like a privilege. He kept telhng me to send him a message

every morning wishrng him Good Moming and so I used to message him by

around 6:00- 5;30 each day wishing him Cood Morning. Justice Gogoi

would reply to these messages by wishing me Good Moming, or asking me

how I was etc. A few times in the morning at the office he would tell me,

"oh, you were on rvhetsapp till 12:00 in the night." He also told me to

whasapp him each day after reaching home. tf I did not messaSe him, he

would send me a whatsapp with just a question msrk "?", to which I was

expected to reply that I had reached home, or the next day he would mention

it and ask me why I did not message him.

When I reached the residence office by around 8:00- 9:00 A.M, Justice

Gogoi would assig tasks to me, he would call me into his office room,

make me show him my phone and make me delete the whatsapp messages

between us. Since the whatsapp messages between us also included certain

instructions he gave me about confidential work etc, I assumed that he did

not wsnt any messages to remain on my phone. Despite that, I found it

sEange but I felt I did not know enough and since he was extremely

encouraging and supportive of my work, I told myself that there was nothing

wrongwiththesethings'oncewhenlwassufferingfromagallbladder

stone,JusticeGogoiheenquiredaboutmyhealthandsuggestedsome

Doctor I could visit.

on one occasion when Justice Gogoi had called me into his offtce room, he

told me that I was one of his assets. He said that he had three assets, his

wife, his daughter and me. He told me that for his oath taking ceremony (as

Chief Justice of India) after his wife and mother, 
,,you will be the third

person l witl be inviting" Justice Gogoi told me that since he was due to

become chicf Justice of Indiq it was very imponant for me to work

diligentlywithouttakinganyleave.Inhisresidenceoffice,Iwasoften

requiredtocometoworkveryearlyevenasearlyasS:15A'Mandrcquired

tostaytillafter5:00P.M,sincelhadtobeathomebyafixedtime'Justice

Gogoi made arrangements for me to be dropped to the closest metro station

inoneofthecarsofNationalLegalServicesAuthority(NALSA)thatwould

be stationed at his residence as he was the then Executive Chairman of

17.
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NALSA. one of the cars wiur black and another was white, and the name of
the driver was Mr. Manoj.

19. That during the course of my work at the residence oftice of Justice Gogoi,

he would repeatedly tell me that once he became the Chief Justice of India,

he would be in a position to help me, and that I should tell him what I

needed and he would see how he could help me. since I had concerns about

reaching home late, Justice Gogoi once offered to provide me and my family

accommodation that rvas located closer to his residence, so that t could be

readily avaiiable whenever required at office. I expressed my gratitude but

politely told him that we were very comfortable with our present

accommodation. I told him that my family was reasonably well off and

comfortable, that my husband and hrs brothers had govemment jobs. During

the course of this conversation I mentioned that only my younger b,rother-in-

law was unable to find a job as he was disabled, Justice Gogoi then assured

me that once he became the Chief Justice of India he would have ttre power

to make appointments to the supreme court Registry staffthrough the chief
Justice's discretionary quota and he wou.ld see what he could do.

24. That in october 2018, before the oath taking ceremony as chief Justice of
India, Justice Gogoi asked me to work on preparations for a party at his

residence. He invited my husband too for this party, though he did not invite

the spouses of any other staff except Mr. Manmohan Rawat, a senior staff.

on 2nd october 2018 during the function at his residence, Justice Gogoi's

daughter and her husband too were present. (A copy of the photograph

taken at the party on the 2.10.2018 are annexed as Annexure O nage})
I was also invited along with my husband for the swearing in ceremony of
Justice Ranjan Gogoi when he was appointed Chief Justice of India, Again,

other staffs were invited, most of their spous€s were not invited. (A

of the invitation card for myself and my husband for the swearing in

and the car parking for the Rashtrapati Bhawan are annexed as

rcEatnage35to ?l ,.

That after Justice Gogoi took oath as CJI, on one occasion he made me

conduct interviews fbr law clerks, I conducted the same and chose one Ms.

Kruti, an advocate from Mumbai.

That soon after his appointment as CJI, he asked me tbr the resume of rny

brother-in-law Mr. Anil Kumar, he read the resume and pointed out some

grammatical and other enors and kept it with him. A few days later, my

brother-in-law was called for an interview and appointed as Court attendant
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in group D category in the Supreme Court through the CJI's discretionary

quota. (A copy of the appointment Ietter dated 9* October 2018 is annexed

as Anncxure F at page 3?* '
That on lOth october 2018 morning, the cJI called me into his offfice room,

CJI told me that my brother-in-law, who suffered from 60% disability in his

legs had been appointed. and that he had ensured it despite the fact that my

brother-in-law was found to be medically unfit as mces of blood were

detected in his urine test. While he was telling me this, I kept expressing to

the CJI how grateful me and my family were that Lordship had arranged for

a job for my brother-rn-law.

Though I usually wear a uniform of black and white clothing on that day

since it was the first day of Navratri, I had wom an orange kurta and

dupatta. The cJI refening to my clothes, told me, "You are looking pretty

good today." The cJI asked me to come and stand next to him, he got up

from his chair. The cJI then asked me, *what can you do for me?", I kept

repeating that I was very grateful and that everybody in my furnily was very

happy.TheCJ]thenslidhishandfromthebackofmyhead,alongmyback

tomyhipline.tillmylowerback.Iimmediatelyfrozeandmyibody

sdffened. I think the cJI sensed this, and so he immediately pulled both my

cheeks, like one would do to a child. He told me that he is like this with his

daughter too.

CJI again asked me what l could do for him, when I again said I was very

grateful, he said ';Vo, ,Vo, I knw you v'ill not speak' so write it down and

show il to me". The CJI then went on to casually assign some daily

tasks/work for me to do. I rvas stunned and shocked as I immediately

realised that the cJI had touched me in an extremely inappropriate manner'

However, I did not know how to respond immediately' I was extremely

tensed,Itoldmyselt.'',badelog,naybetftislsnormalbehaviour','I

suppressed my discomfort because I was stunned and shocked that man of

hisstaturecoulddosomethinglikethis.Iwentbackandriedtocontinue

doing mY work.

That on llth october 20rg morning, the cJI again calred me into his

residence office' As I do often, I stood at the door to the room with my

notepadandpencil.heinstructedmetositinthechairacrossthedeskfrom

him. He once again brought up the issue of my brother-in-law's

appointment. Cil said your whole family must be very happy' He told me

6x *y you put on some weight you will look good" ' He offered me some

23.

24.

25,
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sweet/prasad that was in his room, saying you should be giving sweets since

your brother-in-law has got a job. The cJI once again asked me, "so, what

can you dofor me". lle asked me whether I have written anything down, I
showed him a nore pad on which I had written how grateful I was, I do not

remember my exact words, but I had written as follows, "...yaur Lordship *
a blessing to me, words cannot describe how thanlcful t am... I wiil atways

be grateful for all that Your Lordship is doing for me... fufy ewire fomity is
grateful to you... I am so grateful for lour suppart.. ". The cJI read the

note. He then got up from his chair and walked across and came and stood

to my left. since he was standing r too stood up as I could not continue

sitting when the c.tl is standing. He took my notepad from my hands and put

it aside on the desk, he then took my hands into his and told me that my

hands smell nice, he then pinched my cheeks, he then put his arms around

my waist from the front, he said, "1 want thisfrom you". when I had stood

up I had put my hands behind my back. He hugged me around the waist, and

touched me all over my body with his arms and by pressing his body against

mine, and did not let go. He told me ,hold me',,he did not letgo of me

despite the fact that I froze and tried to get out of his embrace by stiffening

and moving my body away. Since he did not stop forcibly huggingr me, I
was forced to push him away from me with my hands. when I pushed him

away, he hit his head against a book shelf/cabinet on my left. My fint
thought was why would the cJI think he can do something like this to me. I
immediately left the room and was in a state of complete shock and was

unable to think clearly after this I sat at my desk.

Afler about l0- I5 minutes the cJI called me to his office again and told me
*Jo yahot hua hai, you will not share with anybody". He tord me that if I
disclosed anything to anybody, my family wourd be greatly dishrbed. I

understood what he meant. I was so upset and scared tlrat I said, yes of
course your Lordship. Then he told me. wnte down that you will not

disclose, I had a piece of paper and pencil, in my hand, my hands were

trembling I wrote down what he dictated which was something like ,,1will

not harm your digniry*. Can you hold me". I was extremely scared, I knew

what he was dictating was wrong, and that he rvas making it appear that it

was me who tried to hold him. Horvever, I was so scared and shocked that I

wrote whatever he dictated. Due to the incident I was extremely dishessed,

shocked,I was panicking and felt a bit dizzy,l was not able to work, I put

my head down, and left at my usual time.

27
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That evening after reaching home' to my surprise I received several phone

calls from Mr. Badar, Admin Department, supreme court Regrstry, I did not

answer most of lhe calls, finally when I spoke to him' he inquird about

whether I had reached home ok and whether things were ok between my

husbandandmyself.ItoldMr.Badarthateverythingwasfineandtherewas

noproblanwithmyhusband.ithenrealisedthattheCJlhadprobablytold

Mr, Badar a concocted story and asked him to check up on me' since the

otherstaffintheofftcehadnoticedthatsomethinghadhappenedandthat

my behaviour was not normal on that day' and I had not done any work and

leftoffrce'Moreover.IhadneverreceivedcallsfromMr.Badarearlier.

Secy General of the Supreme Court Mr' Mathani also called me that evening

and enquired about me in the same manner' (A copy of the call logs on the

I le of November 2018 are annexed as Annexure G at rag" 315 to

b

28.

29.

me at odd times'

30.

31. The next daY' l2th October when I went to office' the CJI's behaviour

changed dramaticallY' After this incident he began calling Mr' Ajay Jain to

his residence office in the morrung shift. He stopped calling me inside his

chamber as often' Now when he did call me inside his chamber' he would

of the time insist that one of the Peon's accomPanied me' or he would

me to leave the door to his office room open, unlike earlier' Once when

called me inside his ot'fice room he told me that I should continue to send

messages wishing him Good Mom ing and I should continue to behave

and work like before

32.

That same night when I regained my senses and was able to think clearly' I

calledthsCJlonhisphonebscauselwantedtotellhimthatlcouldnot

work with him any longer' He did not receive my call' Instead he made his

Personal Secretary" H'K' Juneja call me to tell me not to disturb 1u*":

Gogoi at night. Though till then it was normal for him to whatsapp and call

I later also got to know from neighbours' named Harvinder' and Mrs and

Mr. Dwivedi and others' that the SHO' Tilak Marg called Yashpal' the

Colony President where I live' to make enquiries about my family and

whether things were stable befiveen me and my husband'

Thoug}rlhadrvantedtoquit,Ididnothavethecouragetotakethestepor

communicate anything to him' I feared it would make him angry l did not

know how else t could behave or what else I could do' I simply did what he

toldmetodo'AfervdaysafterthistheCjllefttovisitGuwahatianddueto
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Dussehra horidays the supreme court was crosed. when he was in
Guwahati the cJI called me on my mobile phone. however I did not answer.
when he retumed, he pretended as though everl'thing was normar. He asked
me why I didn't answer his car.r. At work I was extrernery scered and
nervous, I was unable to do my work properly. Mr. Manmohan Rawat
noticed that I was constantry tensed and asked me whether everything isarright I knew I courd not speak about what happened to anybody, so I tord
him I was fine. I r,r,as unabre to te, even my husband about what had
happened as he anyway thought that I should not be working outside the
house. I was not abre to te, anybody erse and tried to continue work and
suppress the incident and forget about it. During ttris time my work was
suffering.

Thereafter, my work rife changed dramaticaily overnight. My victimisation
and harassment began that red to my finar dismissar on &e basis of a
deparknental enquiry report that charge sheeted me on completely motiyated
and frivorous grounds. I was transfened arbitrariry three times to different
depar&nents within a short span of a few weeks.

on 22fr october 20 rg, i was fansferred out of the residence office of thecJI and posted in the centre for Research and pranning (cRp) in the
Supreme court. i was rerieved that I wourd not have to work in the
residence office anymore. When I began work in CRp, Mr. B.A. Rao my
previous supervisor commented that I have been assigned work with great
responsibirity, I automaticaily responded and said sometlring about how not
everything is how it seems" "jaisa dikhta hai waisa hot nahin hai,,. (A copy
of the office order dater 22.r0.20rg is annexed as Annexure tI at page

Ao-,0 ,-J
That around end october, the cJI visited the cRp with Hon,bre Justice
Bobde and Hon'bre Justice Ramana. The cJI spoke to me and tord the two
Justices that I was a very good worker and very bright. A few days aftm this,
on 26tlr october 20rg, the cJI ried to ca, me on my mob*e phone, I did

rnot 
answer, then he sent the secretary Generar to bring me to his chamber

in the supreme court. cJI asked me whether I wanted to rejoin work in his
court. I was not abre t. rook him in the eye, but firmly tord him that I want
to continue in the CRp in the Supreme Court.

36. on r6th November 2afi,my seat was changed to Admin Matenar section. I
applied for leave tbr the r7* of Norember which was a saturday and hence
half day since I had to attend my daughter,s schoor function. My supervisor

34.

35.
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advised me to report to work after the function. However since the school

function went on till 12:15 P.M. I could not report to work, it being a

saturday'and hence half day. I however kept updating my supervisor

regarding the delay at my child's school and inability to attend work on that

day.

On 19.1t.2018, I was issued a memorandum by Registrar Deepak Jain

stating that I had rendered myself liable for action under the provisions of

the Conduct Rules for questioning the decisions of senior officers regarding

change of my posting/seat and for taking unauthorised leave. On these

flimsy charges, I was asked to furnish an explanation 8s to why disciplinary

proceedings should not be initiated against me. (A cogY of the memorandum

dated 19.l1.2018 is annexed as Annexure I at Page 4J-* '- \'

on22.ll.20l8 I submitted my written reply stating that I did not approach

anyone to seek a change ofseat and had no intention to question my senior

officen decision. I further stated that I had applied for casual leave for the

17.11.2018 and was asked to report to work for a few hours. However I rvas

unable to come in to work since my daughter's school function continued till

l2:15p.m. (A copy of the reply dated22.l1.2018 is annexed as,anne:ture J

at pase !2:i"
39. on the very same day 22.11.2018, I was again ransfened to the Library

Division.Thisbeingmythirdransferinonemonth,(Acopyoftheoffice

order dated ZZ.ll,20lg is annexed as Annexure K at pug, t{3 ,o

)

40.on26.ll,20ls,Ireceivedanothermemorandumthattheexplanation

submitted by me rvas not found satisfactory at atl and hence further action

wasbeingcontemplatedagainstmeundertheRules.(Acopyofthe

memorandumdated26,|1.20|sisannexedasAnnexureLatpage

38.

,.- )

\\* )

27.l r.20lg, I received a suspension order stating that since disciplinary

were being contemplated against me' I was being placed under

until further orders. (A coPY of the susPension order dated

UC to
I 1.2018 is annexed as Annexure M at page

That I received a memorandum that it is being proposed to hold an lnqulry

against me under Rule 13 of the Supreme Court Offrcers and Servants
42.

t
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(conditions of service and conduct) Rules, 196r. The subshnce of trre

allegations were annexed in the "Article of charges" along with a statement

of imputations. The article of charges briefly can be summarised as follows:

Article no. l: That on being shifted to the Admn Materials (Amexe) I had

shawn reluctance, felt dissatisfied with lhe sitttng affangement and not only

questioned the decision of senior otficers, thereby acting in a mawur
prejudicial to disc i p I i ne.

Article no. 2: That on being shified to Admin Marerial sectiotu, I
immediately tied to bring influence and exerl pressure from unaccept

able quarters to have my seat changed. Thus, acting in a marmer

preJudicial to discipline,

Article 3: That I unauthorisedly absented herself fron duty on the

17.11.2018, thereby showing insubordination, lack of devotion a &ty ad
indiscipline.

Based on these charges the memorandum stated

"All the above acts (named or otherwise) of commission otd o4ission

committed by you, show that you have acted in a manner unbecoming of a

courl sernant prejudicial to discipline and good order and thus committed

misconduct, violating the provisions of Rule 240 a A and Rule 2s(l) of
the &ryreme court oficers and seruants (conditions of semice and

Conduct) Rules, l96l rendering your.self liable for disciplinary action.,,

(A copy of the memorandum dated27.ll.20l8 along with the Articre of
Charges and Statement of Imputations is annexed as Annexure N at page

4[ . Sa-r

A

That by my reply dated 6.12.2A18 I denied each and every charge. I raised

the objections that there was no misconduct and the charges were

completely false. My reply to the three charges above can be summarised as

n Article of Charge I : That wilhin a period of three weel<s, I had been

to three different places. Being extremely anxious and insecure, what

I expressed to the Brmch fficer, Admin Marcrtals Section was not

reluctance to perform duties assigned to me but only my araiety at being

allotted three posting in a short span of time.

a
*
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Repty to Article of chorge no 2: That I qproached the President of the

supreme court Employees l{elfare Association with whom I had worked

earlier. I only requested him to find out whether I had done something wrong

for which my seat was being repeatedly changed. I deny ashng him to speak

on my behalf to anyane or to bing any intluence lo bear on arryone.

Reply to Articte of Charge no. 3: That on the 17.1i,.20i,8, I attended my

daughters school function. I had sought leave and was directed to attend

ofice for sometime. Howeyer since the school fitnction went on till 12:30, I

was tmoble to auend to her duty on that day and report to work I lcept the

branch oficer informed about the delay at my dcughters school.

45. On the 10.12.2018, I received a notice that a Departmental Inquiry is being

conducted into the charges of misconduct and Shri Surya PrataP Singh,

Regisfar was being appointed as Inquiry Officer to conduct the Departnental

Inquiry.

46. On lsth December 2018 I wrote to Mr. Surya Pratap Singh, the Enquiry

Officer that I wished to appoint Mr. Laxman Singh, Sr. Section Assistant in

Rajya sabha as my defence assistant. However I was not givep any

opportunity to avail the assistance of Mr. Laxman at any of the enquiry

hearings. (A copy of the petitioners letter dated 15'12.2018 is annexed as

Annexure o at Page 54 to 5 9 
..

On l7i Decernber I was asked to appear for my Detbnse Statement at 10:30

a.m. I reached the court and got a pass made at to:l9a.m. (A copy of the

pass is annexed as Annexuru r ut r.g. 59&, "- ) By l0:25a'm' I

was sitting outside the room of the enquiry officer and I sent word to him

through the peon that I had arrived. I was very distnaught and nervous afld

began crying and rvhen I rvas waiting in the gallery, outside ttre enquiry

offrce, a peon brought me some water. After that I fainted. I later leamt that

I had been taken from the Supreme Cou.rt to Ram Manohar Lohia Hospital

47.

some members of the staff of the court. My medical report at RML
+

shows that I was brought there unconscious by the staff.

Art
o

*

:)
medical report of Ram Manohar Lohia Hospital dt.l7/1?/18 records,

"Posted as Junior Court Assis@ru saf in Supreme Court. History as told by

stffi + He is nor knowing properly. Sudden onset of hypetryentilation. H/o

loss of consciousness. Patient was found lyeing on floor and not responding

to any command ttith her eyes opened and staring on ceiling.

j'. of

Patientwas brought in this condition to RML emergenq"
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report is annexed as Annexure e at eag" Sfto

ryemedicar

49. on 18.12.2018. I received a communication from Mr. Deepak Jain,

Registrar Admin I that a Deparhnental Enquiry was conducted against me

and all the charges levelled against me had been found proved. It was further

stated in the said communication that the Disciplinary Authority on

consideration of the Report of the Inquiry officer and record of the Inquiry,

has recorded the follorving findings on the above charges on lg.l2.20lg:-

"Pentsed the record of inquiry ond considered the rnquiry Repon. As per the

Inquiry Report, the nryo departmental witnesses were examined and their

statements were recorded on 15.12.2018. The departmental witnesses were

cross emmined by the delinquent o/ficial. Thereafter, the delinquent had

been given opportuniy; to lead ev-idence in support of her defence an the

Inquiry oficer fixed 17-12-2018 for defence evidence. However. the

delinrymt q{icial neither oppeared bqfore the tnquiry afiicer on 17-12-

2018 not she moved any request for adjournment. There.fore. the Inquiryt

Ofrcer decided to proceed with the inquiry ex parte against her.

...and you are called upon under Rule 13(10) (l) (b) of the Rules ibid to

submit such representation as you may wish to make against the proposed

action latest by 20- l 2-201 8 and further to sho*, cawe wky. one of the mal'or

penalties including penalty,of dismissalfrom service under sach clatne (iv)

to (viil o.f Rule I I of the above Rules should not be impo&d upon-vou.for the

aforemen tioned mi s c onduc t. " (Emphasis added)

"i A 4 (A copy of the communication dated 18.12.2018 from Mr. Openal Jain along

0

L.

with the Enquiry

b4,,
Report dated 18.12.2018 are annexed as Annexure R at

0-_*

a
I 0t

The Enquiry officer records in his Enquiry report at page 12 that I was given

opportunity to lead defence evidence but I did not appear at the hearing on

ttre 17 of December 2018 and therefore it was ordered that the enqulry

would proceed ex-Parte.

Oi20.12.2018, my husband submitted a hand $ritten note to the Registrar

Mr. Deepak Jain stating that he rvas submitting along with his note, my

Defence statement. He also stated in his letter that I was called to the

Supreme Court to present my defense before the enquiry officer on the I ?6

L. i'o.

51.
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of December 2018. However since I fell sick and fainted in the Court I was

aken to the RML hospital by the staff. (A copy of the letter dated

2a.n.2ol8 is annexed as Annexure S at Page 39*,o ?tt '
52. My husband also submitted my Defence stat€ment on the 206 of December

wherein I completely denied all the charges against me.-(A copy of the

Defence statement is annexed as Annexure T at page 9-l ,o 1Y ''

53. However the very next day that is 2l .12.2018, to my complete shock, I was

dismised from service without granting me any further opportunity. The

Disciplinary Authority passed the following order:

"Having considered the representation dated 20-12-20/,8 given on beholf of

tuts. AttQ Rani, Junior Cowt Assistant (under suspension) in response to

show cause notice dated l8-t2'2018 issued to her utd her Statement of

defence d.ated t7-12-20t8; in liSht of material an recod and the Report of

rhe Inquiry oficer dated l8-12-2018, it r's decided to reiect the

represenlation of the delinquent oficiat as it is wilhout substutce and to

accept the findings recorded by the Inquiry Oflicer as the sane are well

founded and which are ro be read with the tentative statement of Findtngs'"

Based on this, the Order of dismissal states as follows:

"Nmu Therefore, in compliance of the above order of the Disciplinary

Authority, lhe delinquent employee, Ms. Alka Rani, Junior Court Assistant

(mder suryensionl, is hereby imposed a penalty of dismissal from semice as

provided in Rule \t(vii) of the Supreme Cowt Aficers and Sentants

(Conditions of Semice and Conduct) Rules, t96t with ffictfrom the date of

Order dated 2 l' I 2-20 I 8. "

54. That after I was suspended, I finally told my husband about the incidents of

l0th and llth October 2018 when the CJI had made sexual advances

towards me

55. It is strocking that soon after my suspension on the 27.11.2018' my husband,

Mr. Dharam Singh who has been a Head Constable with the Delhi Police

since June 2013 was suddenly transfened from the Crime Branch division

AR he was working to thc third battahon. From here began the

on and harassment of my husband and his brothers, (A copy of

datd 3.12.2018 is annexed as Annexure U at Vue" \7 t'
*
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56. on 28.12.2018 my husband Mr. Dharam Singh received a cail in the late

evening that he along with his brother Mr. Pyare Lal (also a constable with

the Delhi Police) have been suspended from service.

on29.12.2a18, Mr. Dharam singh received a letter of suspension. The letter

did not mention any rea"solr for suspension apart from stating the zuspension

"pending enquiry into his conduct." (A copy of the order dated29.lZ,ZOlg

is annexed as Annexure V at page [00

57

Annexure W at

s9.

60.

61.

o {A

would be initiated against mY

to-

58. on the same day, my husband made calls to Mr. H.K. Juneja, the personal

secretary to the chief Justice of India, requesting him to .urange a meeting

with the chief Justice of India who alone wourd be able to help us in our

situation as we had by then realised why afl these things were being done to

us, and why suddenly every member of my family was under auack .

However Mr. Juneja denied any knowledge of our situation. (A copy of a

and Mr. Dharam Singh is annexed as

)

(A copy of the screen shot of the message from Mr. Dharam Singh to the Mr

Juneja is annexed as Annexure X at Page \d to

*

On 31.12.2018, my husband was informed that a complaint has been made

against him for maliing unsolicited calls to the Personal Secretary of the

Hon'ble Chief Justice of India.

On the 2.1.2019, to our great dismay and shock. my husband received orders

from the Dy. Commissioner of Police Vikas Puri. stating that a departmenhl

action has been initiated against him as he made unsolicited calls to the

office of Hon'ble Chief Justice of India" amounting to official misconduct.

(A copy of the order dated 2.01.2019 is annexed as Annexure Y at Page

-lU'?,.ro-- 
a*)

On 9.01.2019, my husband received an order fiom the Dy. Commissioner of

Police, Vikas Puri. The order stated that it was alleged that my husband had

links with local gamblers and that he had approached the SHO Tilak Nagar

to allow satta activities of one person against whom a criminal case for satta

vities was already registered in PS Tilak Nagar. The order also

in the year 2012. On these charges, the order stated, deparhnental
ASIICK

ilo.L.

7 o! \'
9.01.2019 is annexed as Annexure Z

husband. (A coPv of the order

BrPaseJOl;;]!]LJ
dated

voice recording between Mr.

the registration of a criminal case against my husband and his
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62.

63.

64.

65.

It is important to mention here that in the FIR no. 8612012, under 3.323,

34\,34IPC the matter got compounded between the complainant and my

husband and his brorher and on 12.01.2017. (A copy of the order dated

l2.Ol.zAn is annexed as Annexurc AA at nage lDfto - ).

My husband's harassment continued as he was then transferred from the 3d

Bn DAP to the 2nd Bn DAP so that joint departmental enquiries could be

carried out against him and his brother.

After dismissat from service on completely frivolous and baseless charges

that do not warrant the severe penalty of termination of services, my

harassment continued. on 106 January 2019, my husband was called by Mr.

Naresh Sotanki, the SHO, Tilak Marg, Police Station. My husband was told

by the SHO that if I apologised to the Chief Justice of Indiq our problems

would be sorted out and nothing further would happen. My husband and I

could not understand what I had to apologise about, when we tried asking

the sHo, he claimed he doesn't know anything but that I should just

apologise.

On lle of January.2019, the SHO again called my husband and infprmed

him that we should Lre present at the Police Station by aftemoon. We met the

SHO at the Police Station. The SHO called Mr. Deepak Jain, Regisrar

Supreme Court of India, in our presence and coordinated with him as to how

we should reach the residence of the Chief Justice. Then the SHO changed

out of his uniform into civil clothes and took us in a white colour Maruti

Swift car with license plate no. HR l0 W 4654 to the residence of the Chief

Justice of lndia. l'here Mr. Deepak Jain, Registrar was already present' Mr'

Deepak Jain took me to Mrs Gogol in the CJI's residence' In the presence

of the SHO and Mr. Deepak Jain, Mrs. Gogoi told me"naak ragad ke iao".

I do not know why Mrs. cogoi was involved rn this. But by this time I had

realised that the CJI has concocted a false story about the sexual harassment

incident, This was also the reason he had made me write a note to the effect

I wanted him to hold me, whereas he had made sexual and physical

to me. I{owever by this time the only thing I wanted was to save

and my family. I fbll at the feet of Mrs Cogoi and rubbed my nose

at Mrs. Gogoi's feet, and said "sorr7^" . And then we left. The CJI rvas not

present there at this time,

After that I was brought back by the SHO to the Tilak Marg Police Station.

He changed back rnto his police uniform. Thereafter the SHO had a long

conversation with me and my husband at the Police Station which I recorded

L.
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on my phone. The SHO told us that now that we had done ttre apolory

things would improve for us and that in a day or two he would ty to meet

Mr. Deepak Jain again regarding my case. He also told us that we need not

get into why I was made to apologise to Mrs. Gogoi and told us not to share

anyhing with any employees association, etc. The SHO further asked me to

narrate to him what had exactly happened and that he would get an

opportunity to meet the Chief Justice of India. I narrated to him the incidents

of senial harassment at the chief Justice's residence. I also told the SHo on

his asking that I did not know how this matter came to the notiee of Mrs.

Gogoi The SHO also told me that he felt that all this happened with me

because perhaps the staffgot to know about the matter. I told him that I had

not informed or spoken to anyone since I was instructed by the Hon'bre

chief Justice of India not to talk about it ro anyone or else I would face

consequences. (A copy of the video recording of our conservation wittr the

SHo after returning from Hon'ble chief Justice residence is annexed as

Annexure BB at Page 13+a -- \& (A copy of the relevant portions

of the translated transcnpt of the video recorded conversation with the SHO

is annexed as Annexure cc at nug. lD 6 t, I I I ''-+1- 
i

That on 14e January 2019 my disabled brother-in-law Anil Kumar who had

been appointed as Temporary Junior Court Attendant at the Supreme Court

of India received an Order terminating his services with effect from the

afternoon of 146 January 2019. This handicapped brother-in-law had been

apBointd in October 2018 from the discretionary guota of the CJI.

*

6E, During the noxt two months I was in complete depression end wsuld sufror

tom panic attacks, I received a call ftom my colleague thst rumours werg

belng spread in the Supreme Court that I had been suspended and dismissed

from service because I had passed on work related information from the

residence office of the CJI to my husband and had after that committed

suicide. These false stories depressed and tortpred me further. I was not able

undersAnd why we were being so badly victimised even though I had

silent as directed by the cJI and not disclosed the incidents of

\ my house. I consulted with psychiatrists and neurologists for lack of sleep

and depression. (A coPY of the OPD card, AIIMS, Delhidated 16'01'2019 is

annexed as Annexure DD at Page ]lLto Jlb
69,FIRno.002l.dated03.03,20lg,wasregisteredattheinstanceofone

Naveen Kumar, son of satbir singh (resident of Jhajjar, Haryana, Mobile

7
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harassment to anybody. I stopped taking calls and confined myself to
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No. 9466675666) under various penal provisions ofthe krdian Penal Code,

uls42Q1506 read with section 120 B of the IPC - at the Police Station -
Tilak Marg against myself and my husband Dharam Singh (copy attached).

The rcgistration of the said FIR was not known to me until the police

reached our village in Rajathan on 8/9.03 2019.

70. We were out of town at my husband's village & post office- Togra Kalan,

Tehsil - Nawalgarh, Disrict - Jhunjhunu, Rajasthan on 08.03.2019. At

around l0 pm on 08.03.2019, a team of police offficers including Inspector

Parminder Singh, SI Dharmender Kumar, one lady constable, a constable

and a driver arived at the aforesaid address in a private car [HR'I4L'34941'

That Inspector Parminder singh asked me and my husband, Dharam singh

to accompany them to police station - Tilak Marg, as the SHO of Tilak

Marg PS wanted to inquire regarding a complaint lodged against me and my

husband, The police team threatened me and my family and asked us to

accompany them in the night to Tilak Marg Police station, D€lhi. I

requested lnspector Parminder Singh not to take me to Delhi during night

and promised to accompany them to Tilak Marg Police Station, at Delhi in

the morning of 9.03.2019 to which the police team agreed. Wq were

unaware of the alleged incident regarding which I was being forced to come

to Dcthi at Tilak Marg Policc Station but due to fear and shock could not

protest against the same,

71, In the moming of 09.03.2019 when my husband asked the police team to

give some notice to which the SI Dharmender Kumar, at around 9.45 am

isued notice under section 4l.l of the Cr. PC requiring my attendance at the

Tilak Marg PS at 2 pm on 09 ,03 2Ol9 (A copy of this notice is annexed as

Annexure EE at eug. ll-(to - ). A video recording of us

questioning the police team as to why they wanted to arrest us is annexed as

The police team took me and mYAnnexure FF at Page

husband to the police station Mukungarh, Drsrict - Jhunjhunu, Rajasthan

and a copy of the daily diary recorded at 11.06 am; would show that the

police team led by SI Dharmender Kumar accompanied me and my husband

to PS- Tilak Marg, Delhi (A copy of Daily Diary entry of the PS:

Mukungarh dated 8/9.03.2019 is Annexed as Annexure GG at Page

lrb_,o l)8)
I retumed to Delhi with my husband in my brother-in-law's car [DL 8 CAR

3S7ll. I went to Tilak Marg PS, Delhiwith my husband at around 5,30 pm

on 09.03.2019. My husband, Dharam Singh informed the Delhi Police

132*

* *
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whatsApp number at 99106410d4 about our harassment by the police team.

we met the sHo rilak Marg PS, Delhi where I and my husband were asked

to sit in Duty officer Room. After sometime, the porice team led by sl
Dharmender Kumar reached rilak Marg pS and asked ifwe met the sHo of
Tilak Marg PS. I informed sl Dharmender Kumar that it is upon his

instructions I have been sitting rn Duty officer room. I was extremely

unwell, and the SHo, Tilak Marg asked me and my husband to keep sitting

in the Duty offficer room. upon request made by my husband, the sHo,
Tilak Marg allowed me only to go out of the police station, to meet the

dostor. I went to Deen Dayal upadhyay Hospital, Delhi with my brother-in-

law. (A copy of the medical report of my visit to Deen Dayal upadyay

Hospital dated 903 2019 is annexed as Annexrre HH at page _to\\r- r

73, I submit that the said FIR is complete false and baseless and the allegafions

levelled against me and my husband in the said FIR are false, malicious and

premeditated to harass and tenorise me and my family The complainant in

the aforesaid FIR alleges havrng met rne in the supreme court prernises,

twice, near bank. through a middleman, Mansa Ram for getting the

complainant a job in the supreme court, in group D post, like process

server/ pyade on the pretext that I am personal assistant ofthe highest sahib

(officer) of the supreme court and my husband holds top post in police, alt

of which is completely false and baseless. I say that the complainant falsely

stated that he paid an advance sum ofRs. 50,000/- for the total consideration

of Rs. 10,00,000/- allegedly forgetting him a job. I also say that I and my

husband, Dharam Singh, never threatened the complainant as alleged in the

FIR. I say that the manner in which the FIR is lodged, on the basis of false

allegations, without veriforng veracity thereof, raises suspicion on the

o T4 registration of FIR, and suspicion over the manner in which police

iself in the arresting me and my husband.

*
2 am on 10.03.2019 (late night of 09.03.2019) my mother-in'law

my bhabhi, Shashibala (sister-in-law) asking her to reach House No

or \ l0l, Police Colony. Tilak Nagar where my mother-in'law and daughter

were residing. We were shocked to receive call at 2 am, and immediately

rushed to Police colony, Tilak Nagar fearing danger to family members.

There I saw Devender Kumar, SHO of Tilak Marg PS, in casual dress (not

in police uniform) and also saw my husband' Dharam Singh handcuffi'

Devender Kumar, SHO asked me and my sister'in-law to sit in the police
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van and misbehaved with me and my sister-in-law, pushing us inside the

van. Mine and my sister in laws legs were tied after I was pushed inside the

van. (A copy of the video footage of my husband Mr. Dharam Singh being

brought to our residence handcuffed is annexed as Annexurne II at Page

$Eto .-- )

75, My husband Dharam Singh my sister-inJaw and I were forcefully taken to

PS Tilak Marg, through a gate (which remains locked usually) where no

CCTV cameras are installed and I was shackled with handcuffs by my feet

to the bench where I was made to sit. The SHO misbehaved with me and

threatened of dire consequences. At around 7-8 am on 10.03.2019, the

police untied me and took me again inside the Tilak Marg Police SAtion

where CCTV cameras are installed, The SHO, Tilak Marg misbehaved with

me and my sister-in-law, and upon his order I was handcuffed again inside

the ladies lock up room. At around I I am on 10'03.2019, I was taken several

times to the IO room and SHO room for investigation and also subjected to

medical tests at Ram Manohar Lohia Hospital, Delhi around 12 pm and

thereafter, I was produced before the Mefopolitan Magistrate at around 2

pm on 10.03.2019. The police asked for 3 days of police custody but the

Meropoli6n Magistate allowed police custody for a day only. My mobile

phone was seized by police and there is likelihood of imporant evidence

being deleted or planted in my phone and tampered with'

76, After grant of police custody for a day on 10.03.2019; I was kept in the

*

police station, Tilak Marg confined in a room and put inside lock-up of the

Tilak Marg PS. I was produced before the MetropoliAn Magistrate on

I I ,03.2019 and the Metropolitan Magistrate allowed for judicial custody for

fourteen days, whereupon I was kept in Tihar.lail (No. 6)' On 11.03,2019,1

had moved a bail application before the Court of Metopolitan Magisfate,

Patiala House Court. The bail application was opposed by the police and the

Metropolitan Magistrate, Patiala House Court, vide an order dated

"12.03.2019 
granted bail. I say that on 14.03.2019 (copy attached) an

application was moved before the Court of Mefopolitan Magisrate, Patiala

Courts, requesting to preserve CCTV footage of 09.03.2019 - 10.03.2019

and/or to provide a copy ofit. I apprehend due to influence oflocal police,

the said application was not listed until 26.03.2019. That case and

investigation pertaining to FIR no. 0021 - dated 03.03.2019 was transfened

\

to crime branch and one Mukesh Antil was appointed as IO of the casc,

Recently on 11.04.2019, the IO Mukesh Antil moved an application for

*

oT

r'\

L. lio,

{s{0,(



.!)

77

4ae. :
r\-:i

cancellation of bail granted to me. The said apprication is now listed for 206

of April 2019.

Due to my continued harassment and illegal treatment by the police, on

27.03.2019,I sent a detailed letter to the Delhi commission of women and

sh. Anil Badal, Lieutenant Govemor of Delhi regarding the harassment and

inhumane ffeatment meted out me and my family by Mr. Devender Kumar,

the current sHo Tilak Marg Police station. In these applications I did not

mention the incidents of sexual harassment by the cJI, sinee I was very very

scared as by now my life and the lives my family members had been

destroyed. I only wanted the harassment and victimisation to end and did

not want to further anger the cJI and invite more torture on myself and my

family. The details of the harassment as given in my letter are summarized

below:-

That I along with my husband and Sister in law were illegally

anested at 2 or 3 a.m. of 10.03.20 I 9

- I along with my sister in law were pushed in the police van and then

our legs were shackled using cuffs and we wer€ taken to the police

strtion. As the arest was illegal. we were not taken from th6 front

gate instead SHO took us from another gate where drere was no

CCTV.

- The SHO tied my legs with a sitting bench by cuffs after reaching

the police stauon.

- The SHO abused me by using derogatory language. The SHO also

physically assaulted me by kicking me on my legs.

(A copy of the letters to the DelhiCommission of Women and the Lieutenant

Governor of Delhi are annexed as Annexure JJ at nug. 1a.D to

I35 r

That my husband Dharam Singh also wrote a letter to Deputy Commissioner

of Police, PMO's office, National Human Rights Commission, Special

of Polrce Vigilance, Special Commissioner of Police Law &

, Chief Minister of Delhi , Ministr.v of Home affairs regarding the

illegal anest , harassment , handcuffing , and assault meted out to him , his

brother , brothers relative and sister in law by the SHO, Tilak Marg Police

Station.

Ong.04.20lg,myhusbandreceivedanorderfromAddl'Dy'Commissioner

of police,2nd Bn. DAP, Delhi stating that my husband and his brother were

o'r
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placed under suspension while he was posted at the 2d Bn. For the same

reasons as given in the order dated 29.12.2019, departrnental action was

80.

8l

82.

83.

being initiated against mY husband and his brother. (A copy of the order

dated 9.O4 .201 9 is annexed as Annexure KK at eug".l34to

I say that I have done no wrong in relation to my work nor have my husband

or his brothers 
done any wrong in relation to their work. I say thet the

charges agpinst me that I had showed reluctance in reldion to my work are

false and wrong. I say that t had conveyed to my superior officer that my

daughter had a school function that I was required to attend and would

required half a days casual leave, and that I would try my best to attend

work as soon as the function was over.

I say that the Order dated 21.12.2018 terminating me fiom service was

passed without giving me an opportunity to be heard and present my defense

and in violation of principles of natural justice.

I say that given my unblemished and exemplary service record the penalty

of dismissal from service awarded to me is unreasonable and highly

disproportionate.

I say that my dismissal. the suspension of my husband and my brother in

law, and the dismissal of my handicapped brother in law are all part of a

well planned strategy to intimidate me. The consistent persecution,

beginning from my transfer l?om CRP till the false F.l.R that was registered

against me and our imprisonment have all been done in retaliation and with

vengeance after I rqected the CJI's sexual advances during the two

incidents of sexual harassment on l0th and llth October 2018, and again

when in late October 2018 I rejected CJI's offer to come back to work in his

Court. On l le October 2018 when I pushed the CJI, he became aware that I

would not succumb to his unwelcome sexual advances, and again when

offered I refused to work closely with him. The persecution of me and my

members is to intimidate me, silcnce me and prevent me from

about the sexual harassment by the CJI. It is now evident that the

persecution and torture is a welldevised strategy to harass and victimise me,

to ruin me and my family and cause us economic and social derasation. It is

for this reason that I was repeatedly transfbned, and flimsy grounds were

created for my dismissal.
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84. I say that I have been dismissed on farse and frivolous charges, despite my

AcR grading me as good and very good. Despite speaking to thc employees

welfare association of the Supreme Court I rvas informed that nobody could

help me.

85. I say that my family has been devastated and rendered economically

destitute by false and frivolous proceedings and complaints against them. I

say that the CJI has rnisused his position, office and authority and abused his

clout and power to influence the police to make unlawful a11es6 and torhrre

me in police custody.

86. I say the unwanted sexual advances and sexual harassment of the CJJI was

well planned for a fairly long penod of time. before it actually occuned. In

hindsight I say that it rs clear that the CJI took and undue interest in me and

supportcd me professionally, as his motjve was to make sexual advances

me. I was confused when on l0th oaober he told me that he was treating

me like his daughter and let it pass thinking that ttrat a person in such a high

position would not rvant to do any"thing immoral. However on the next day

that is on the I lth october he made his intention to have a sexual

relationship with me clear and he made physical advances as deccribed

above, At that point I clearly and directly re.iected his sexual advances and

made it clear that his advances were unwelcome to me. It was after this and

after my repeated refusal to interact with him which epp€ars to have

angered the cJI and triggered him to unleash his wrath on me and mv

family.

87 I say that unknown to me at that time, it is now clear that the fact that I was

posted at the CJI's residence was also planned by him so that he could have

access to me in private. It is also clear why the CJI for the first time chose a

court assistant for being posted at his residence rather than a seasoned
t.!i:Jrl,

experienced senior court master or court assistant or steno.

OT
*

*t
say that it is also clear to me now why he invited my husband to the

swearing in ceremony, to create a cover for himself that he had no motive

other than the welfare of me and my family.

It is also clear to me now that the CJI used his discretionary quota to appoint

my disabled brother in law which he then used to ask me what I could do for

him in exchange and that he expected sexual favours in return from me.

89.
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90. I have been victimised for resisting and refusing the mwanted sexual

advances of the CJI and my entire family has also been victimised and

harassed due to that.

91. I have filed complaints to the DCW and NHRC in this regard. Even until

that point I avoided talking about the sexual harassment, as I was very very

scared and I did not want to anger the CJI further and invite any more harm

to me and my family. However, it now seems like thc harassment,

victimisation and torture will not stop unless I speak out about the origin and

motive for the harassment. Further, I knew that since he was such a

powerful man, nobody would believe my expenence, and would only

believe that the CJI could never do something like this.

92, It is only when the victimisation has reached unbearable proportions, when

me and my family were taken into police custody and tortured, and now

there is an immrnent danger to my life that I am compelled to speak the

whole futh, in order to save myself and my family. 
*

DEPONENT

VERIFICATION 'i

I, the above named Deponent, do hereby solemnly verify tlrat the contents of

the afiidavit from paras I to 93 are believed to be true and correct to the best

of my knowledge and beliel no part of it is false, and nothing material has

been concealed there firom' 
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ANNEXURE-.C38

+a6Outlook India

Chief Justice Of India Hearing His Own Case Is Wholly
Wrong, Says EX-SC Judge Santosh Hegde

23 April 2019

Outlook Web Bureau

However, Hegde refused to comment on the allegations levelled against CJI Ranjan

Gogoi by a former Supreme Court employee, saying he does not know their 'corredness

or otherwise'.

Former Supreme Court Judge N Santosh Hegde on Tuesday said that Chief lustice of

India (cJI) Ranjan Gogoi hearing a case involvinq sexual harassment allegations against

him was "wholly wrong both in law and morality".

He, however, said he does not want to comment on the allegations levelled against the

Cll by a former Supreme Court employee, as he does not know their "correctness or

otherwise."

"What the Chief lustice of lndia did was wholly wrong both in law and morality,"

Hegde, who had also served as solicitor General of India and Advocate General of

Kamataka said.

".... the matter was being heard on a complaint filed by one of the parties ' he (the

CII) presided over the bench, and look at the things he has done. .he has nowhere in

the records put that he is part of the bench," he said.

"He (the CII) has participated in the dialogue there, he has not signed the order, two

other judges have signed the order, What's the meaning of this?" he further asked'

The former Karnataka Lokayukta said, "First of all, he could not have sat there what

message is he sending? As Chief Justice of India can he sit in the bench and hear his

own case? Its wholty wrong both legally and morally."

Describing the allegations against him as "unbelievable", the CII convened an

extraordinary hearing at the supreme Court on April 20, and said that a larger

conspiracy was behind it and he would not stoop so low as to even deny the charges'

The apex court, which held the hearing for around 30 minutes, said the independence

of the judiciary was under "very serious threat", and "unscrupulous allegations" of

sexual harassment have been levelled against the c.ll as some "bigger force" wanted to

"deactivate" the office of the CJL



a??
Besides the CJI, the bench, also comprising Justices Arun Mishra and Sanjiv Khanna,

hinted towards a "bigger force" behind the controversy, which has the potential to
shake the faith of the public in the judicial system.

Though the CJI was heading the bench, he left it to Justice Mishra to take a call on
passing a judicial order.

Dictating the order, Justice Mishra said, "Having considered the matter, we refrain from
passing any judicial order at this moment, leaving it to the wisdom of the media to
show restraint, act responsibly as is expected from them and accordingly decide what
should or should not be published, as wild and scandalous allegations undermine and
irreparably damage reputation and negate independence of judiciary."

Source:

https://www.outlookindia,com/website/story/india-news-chief-justice-of-india-hearing-

his-own-case-is-wholly-wrong-former-supreme-court-judge-n-santosh-hegde-accuses-
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ANNExURE -Ca1

The Wire

From the Supreme Court, a Reminder that Justice Was
Sacrificed to Save a Judge

23 January, 2020

Siddharth Varadarajan

The reinstatement of the woman whose sexual harassment complaint against lormer

AI Ranjan Gogoi was dismissed as false suggests her sacking was wrong and likely

mala fide. On whose instructions did the nen who fired her act?

It was a small news item - one that most people would have failed to grasp the

significance of.'Sc reinstates woman employee who levelled charges at ex-Cll',

the Indian Express teported on Wednesday morning.

In a country with hundreds of newspapers and TV channels and websites, this news

had been reported 20 hours later by just nine Engllsh media outlets and two Hindi

ones. And if someone had not followed the case when The Wire firct broke the story

last year along with its reporting partnerc Caravan magazine and Scroll, lhey'd be

hard-pressed to understand what this latest development tells us about the state of
the Indlan judiciary.

So, lett rewind this story to the beginning.

A young woman who had once worked as a junior court assistant with Justice Ranjan

Gogoi in the Supreme Court and then in his residential office in 2018 found herself

transferred thrice in three weeks after she rebuffed what she claimed were physical

advances on the part of the judge.

These transfers were immediately followed by a show-cause notice on some trivial
work-related matters. Before she could even answer the minor charges levelled
against her, an administrative panel in the Supreme Court found against her and
recommended her immediate dismissal. That was in December 201g.

Apart from her sacking, the young woman had to suffer further tribulations. The
details are truly hair-raising. Her husband, who was a constable in the Delhi police
suddenly found himself suspended. His brother - i.e. the former junior court
assistant! brother-in-law - who was also a police constable, got suspended too.
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Then her second brother-in-law - who is disabled and whom Justice Gogoi had got
the Supreme Court to hire - found his employment terminated.

As if all this were not harrowing enough, the woman and her husband were arrested
by the Delhi police and charged with bribery and extortion on the basis of a

complaint by someone who claimed he had paid her Rs 50,000 via a go-between to
secure a job at the Supreme Court.

Last April, she prepared an alfldavit detailing her work history, an account of Justice
Gogoi's dealings with her, a narration of the incident at his residence when she
alleged he had behaved inappropriately with her, and then the dreadful
consequences which followed. The only problem was that the judge in question -
Justice Ranjan Gogoi - was now Chief Justice of India Ranjan Gogoi.

In the hope of fair play, she sent a copy of her affidavit to all the judges on the
Supreme Court, and subsequently shared the same with The
Wire, Caravan and Scroll.

Reporters from these three publications spoke to many of lhe dramatis
personae named in the affldavit and also sought Justice Gogoit response to her
charges prior to publication. Justice Gogoi authorised the registrar of the Supreme
Court to reply and he did, by not just denying the charges but also by assailing the
character of the young woman and alleging that her family had "criminal
antecedents".

Drlven to the wall by this evident vindictiveness, she decided to go public with her
allegation of sexual harassment against Justice Ranjan Gogoi.

Most people thought this story was already pretty horrific, but what followed the
publication of our story was even worse.

Chief lustice Gogoi convened a special bench of the Supreme Court headed by

himself - breaking a key canon of natural justice that no man can be a judge in his

own case. Notice was issued that a bench was convening on a Saturday comprising

CJI Gogoi, Justice Arun Mishra and Justice sanjiv Khanna, "to deal with a matter of

great public importance touching upon the independence of the judiciary."

This rather pompously worded notice cleverly sought to convert a young, powerless

woman! complaint of sexual harassment and vindictiveness against one of India's

most powerful men into a matter "touching upon the independence of the judiciary"'
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At the end of the hearlng - during which Justice Gogoi attacked the woman who had

complained against him by saying she had a criminal record - the bench passed a

peculiar order advising the media which had reported her allegations to "take off
such material which is undesirable". Curiously, Justice Goqoi, who had no business

presiding over the bench which was dealing with an allegation against himself,

committed another departure from the Supreme Court's traditions by not signing the

order to which he was clearly a party as a member of the bench.

In a subsequent hearing by another bench, an adventurist lawyer's convenient

petitlon alleging a conspiracy by unnamed "fixers" was linked to the woman's

complaint and an inquiry ordered into this irrelevant issue. In the face of growing

public disbelief at his handling of the allegation, Justice Gogoi subsequently asked

Justice 5.A. Bobde, then the second senior-most judge, to set up an in-house

panel to probe the former employee's allegations. Justice Bobde, who is now chief
justice of India, inducted lustices Indu Malhotra and lndira Banerjee to serve on the

panel alongside himself.

The former court employee testified before the panel but also raised objections to the

manner in which it was functioning. These objections were not addressed, compelling

her to withdraw from the proceedings. But the panel was not deterred; it declared

that it would deliver its fndtngs ex parteif needed, i.e. even without her presence

and cooperation. At least one sitting judge of the Supreme Court, Justice D.Y.

Chandrachud, pleaded with the panel to not to do so and lnstead address her

concerns but he was disregarded. Attorney general K.K. Venugopal's suggestion that

the panel must include an external member was also brushed aside. The panel then

went ahead and concluded that it found "no substance" in the woman's allegations.

The panel's flndings were not made public, nor was a copy shared or even shown to

the complainant - as natural justice principles would demand.

And there the matter seemed to end, with the judiciary, and of course, the Modi

government and the ruling BJP, keen to put a lid on the scandal and quickly move on.

Big media, which had been forced by lustice Gogoi's theatrics to cover the story,

quickly dropped the matter.

Questions that remained

However, it was obvious that the Supreme Court panel's finding left many questions

unanswered. Why was the woman frequently transferred and then dismissed on
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trivial grounds? Surely there was something unusual about this, and the panel could
easily have summoned data from the court's administrative side - that reporters have
been unable to obtain through RTI - to ask a simple question: Prior to the woman,s
dismissal, had any employee of the Supreme Court ever been terminated in this
fashion for the minor administrative infractions she allegedly committed? The answer
to that question would have given the in-house panel a clue that something odd had
clearly happened in her case. And what about the coincidental suspension from the
police department of her husband and brother in law? And the sacking of her second
brother in law? And the bizarre criminal case filed against her for extortion?

If her allegations indeed lacked substance, was it just a coincidence that all these
terrible things happened in rapid succession to her? It is not uncommon for a
whistleblower to be subjected to a vendetta. But she had not blown the whis e at the
time. If she was victimised nonetheless, could it have been because she had rebuffed
the advances of someone powerful? That too is not uncommon.

We don't know if the Supreme Court's in-house panel of three judges asked these
questions then but surely they need to ask them now. Because eight months after
they essentially concluded the former junior court assistant had lied we now know
that

1. The police has had to admit in court that it had no evidence in the criminal
extortion case filed against her and the case was closed.

2. Both her husband and brother in law who had been suspended by Delhi police

on specious grounds are now back in service.
3. The young woman herself - and this was the news reported on Wednesday

morning - has also been reinstated by the Supreme Court.

We know that in between, the woman filed an appeal for her reinstatement but then
withdrew it abruptly - allegedly at the behest of a "top government functionary,,who
promised her and husband that everything would be sorted out.

Today, if the court has taken her back, this is clear acknowledgement that her
original termination was wrong and likely malafide. So the obvious question to ask is:
On whose instructions did the men who signed her sacking order act?

Second, if the Delhi Police has been forced to acknowledge they have no proof in the
criminal case against her, why did they make haste to register a case on the basis of
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patently flimsy evidence, arrest her, handcuff her and keep opposing her bail? Were

they acting on someonet instructions?

Third, who is this "top government functionary" who allegedly intervened to get the

complainant to back down from the pursuit of a legal remedy for reinstatement last

July?

The judges who were part of the in-house panel which concluded that the young

woman's allegations against Justice Gogoi "lacked substance" owe it to their
collective and individual consciences - and to the reputation of the Supreme Court of
India - to raise these questions anew, provide answers to the people and reassure us

that there is no need to worry about the independence of the judiciary.

Finally, it is obvious now that the Supreme Court - whose intervention years ago in
the vishakha case led to the eventual creation of laws against sexual harassment at
the workplace - needs to get its own house in order. It must be willing to subject
itself to the same sort of complaints procedure that every formal workplace in India is
required by statute to keep in place. This means the creation of an internal
complaints committee - with one or more eKernal members - which can examine
any allegation of sexual harassment against a judge or even the cJI, should such a
complaint ever arise.

Breaching wall between judiciary and executive

These are not theoretical or idle questions. At that strange hearing which he presided

over on April 20, 2019, Justice Gogoi had claimed the woman's allegations were an

attempt to attack the independence of the judiciary. The Delhi Police reports to the

Union home ministry. And its willingness to be party to the vindictive pressure the

woman and her family were subjected to suggests the wall between the judiciary and

the executive - one of the guarantees of judicial independence - was breached with

some degree of collusion by both sides. Once breached, of course, could the "top
government functionary" who got the fatigued and demoralised complainant to back

down have resisted the temptation to widen that breach to the government's

advantage? Finally, what does that breach imply about the soundness of the
judgments Justice Gogoi delivered as CJI - both before the woman went public with

her charge in April 2019 and also after?
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The 'internal panel' mechanism has little credibility after the way it handled the
charge against Justice Gogoi last year. And the latest development in the harrowing
case of the junior court assistant is surely the final nail in its coffin.

Source:

httPS://thewire.in/law/supreme-court-'iustice-sacrifice-sexual-harassment-alleoations-ranjan-
qogoi
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'Sad day for judiciary': Two ex-SC judges, Opposition
parties condemn Gogoi's Rajya Sabha nomination
t4ar L7, 2O2O

Scroll Staff

Retired Supreme Court judge Madan I Lokur said the decision redefines the

'independence, impaftiality and integrity' of the judiciary.

Two retired Supreme Court judqes - Madan B Lokur and Kurian Joseph - on Tuesday

criticised the nomination of their former colleague and ex-Chlef Justice of Indla Ranjan

Gogoi to the Rajya Sabha. Opposition parties, too, attacked the government for the

decision, which came just four months after Gogoi retired from the top court.

Wondering if the "last bastion" had fallen, Lokur said the decision redefines the

"independence, impartiality and integrlty" of the judiciary, The Indian Express rcpofted.

"There has been speculation for some time now about what honorific Justice Gogoi

would get," Lokur told the newspaper. "So, in that sense the nomination is not

surprising, but what ls surprising is that it came so soon."

Kurian loseph said he was surprised to see how a former chief justice of India had

"compromised the noble principles on the independence and impartiality of the
judiciary". "Acceptance of Rajya Sabha nomination by former Chief Justlce of India

Ranjan Gogoi has certainly shaken the confidence of the common man in the

independence of the judiciary, which is also one of the basic structures of the

Constitution of India," he said.

Gogoi, Joseph and Lokur were among the four senior judges of the Supreme court

who, in an unprecedented move, had addressed the media in January 2018. The judges

- the fourth being Justice lasti Chelameswar, who, too, has since retired - had said

democracy would not survive if they did not speak out, as their attempts to get then

Chief Justice of India Dipak Misra to address a crisis in the judiciary had gone

unanswered.

After his nomination, Gogoi said on Tuesday that his presence in Parliament would "be

an opportunity to project the vlews of the judiciary before the legislatlve and vice

versa". He totd reporters: "Let me first take oath, then I will speak in detail to the

media why I accepted this and why I am going to Rajya Sabha."
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Opposition party leaders echoed the two judges'view. Former Union minister Yashwant

Sinha said Gogoit acceptance of the Rajya Sabha nomination would do "incalculable
damage" to the judiciary. "I hope ex-CJI [chief justice of India] Ranjan Gogoi would

have the good sense to say'NO'to the offer of Rajya Sabha seat to him," he wrote on

Twitter. "Otherwise he will cause incalculable damage to the reputation of the
judiciary."

Communist Party of India (Marxist) General Secretary Sitaram Yechury noted that Gogoi

had himself said last year that post-retirement appointments are detrimental to the
independence of the judiciary.

"Shri Ranjan Gogoi had himself said last year that theret a strong viewpoint that post-

retirement appointments is a scar on independence of judiciary," he tweeted. "What
must one make of a govt lgovernment] that does this, after appointing another ex-
Chief -lustice as the governor of a stateT"

Yechury was referring to P Sathasivam, who was the governor of Kerala from 2014 to
2019. His appointment came five months after he retired as chief justice of India.

All India Majlis-e-Ittehadul Muslimeen chief Asaduddin Owaisi wondered if Gogol's

nomination was an instance of "quid pro quo". Owaisi was apparently refening to some
key verdicts delivered by Gogoi's benches during his tenure that had been favourable to
the government.

Congress spokesperson Jaiveer Shergill said Gogoi's nomination signalled a "sad day for
democracy and the justice system". He said it was a "bad precedent", and "attacks the
theory of separation of powers between the executive, legislature and the judiciary". He

also called it a "sinister design to blatantly hijack independence of judiciary".

His party colleague Randeep Surjewala also criticised the move. "Judiciary is the
people's last weapon against the government and administration," he said, according to
ANl. "Today, questions are being raised about its independence across the nation."
Surjewala also questioned the government's intention behind the decision. "Is the
government saying 'be loyal or be Judge Loya'?" he said.

Rajasthan Chief Minister Ashok Gehlot said the decision to nominate Gogoi to the Rajya
Sabha will erode the faith that people have in the judiciary. He also alleged that the
government is trying to destroy independent institutions. "It shows NDA lNational
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Democratic Alliancel is hell bent on destroying independence of every institution,"

Gehlot said, according to PTI. Citing Lokur's remark, Gehlot said, "This will erode

people's trust in judicial system and cast a doubt upon fairness of judgements

delivered."

Nationalist Congress Party spokesperson Mahesh Tapase said Lokur's remarks on

Gogoi's nomination should be taken seriously, adding that the power of judicial review

is integral to the Constitution. "The power of judicial review over legislative actions

vests with the high courts and the Supreme Court," he said, according to PTI. "This is

an essential and integral feature of our constitution."

Tapase added that judges who have handled important cases must not be given such

post-retirement positions. "The government should refrain from appointing to the Rajya

Sabha judges who have handled sensitive cases."

Days before his retirement, Gogoi had presided over proceedings in the Ayodhya land

dispute case. A five-judge constitution bench of the supreme couft headed by him

unanimously decided to allot the disputed Ayodhya plot to a trust that will oversee the

construction of a Ram temple. The bench also ruled that a separate five-acre plot be

allotted in Ayodhya for the construction of a mosque.

During his tenure as chiefjustice, Gogoi was accused of sexual harassment by a woman

who had earlier worked as a junior couft assistant at the Supreme Court. He had denied

the allegations at a special hearing he himself called on April 20, Gogoi had said he did

not ..deem it appropriate" to reply to the allegations, but claimed they were part of a

"bigger plot", possibly one to "deactivate the office of the ClI".

Source:

httos://scroll.in/latesU956424/sad-day-for-iustice-system-ooliticians-ex-sc-iudoe-condemn-

ranian-oooois-rajva-sabha-nomination
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"Death Knell For Power Separation": Retired Judge On
Ranjan Gogoi's New Role

March 17,2020
All India Reported by Srinivasan Jain, Edited by Anindita Sanyal

New Delhi:

Former Chief Justice of Indla Ranjan Gogoi's nomination for a Rajya Sabha seat has

been vehemently criticized by several retired judges, who have expressed deep concern

over the message it is sending. l4ost agreed that it poses a grave risk to the
independence of the judiciary and would shake the common man's faith in the
institution,

The nomination - made in a flrst, by President Ram Nath Kovind - was announced last

evening by the Union Home Ministry, Justice Gogoi said his presence in parliament will

"be an opportunity to project the views of the judiciary before the legislative and vice

versa".

"Let me first take oath, then I will speak in detail to the media why I accepted this
Ranjan Gogoi told reporters.

"l was shocked and then I thought about the message it will send," Justice (Retired) AP

Shah told NDTV.

"The message it sends to the judiciary as a whole is that if you give judgments that are

favourable to the executive, you will be rewarded. If you don't do so, you will be

treated adversely or you might be transferred or not considered for elevation," he said.

Calling it a "death knell for the separation of powers and independence of judiciary,"

Justice Shah said while previously lustices Ranganath Mishra and Baharul Islam were

also made part of the Rajya Sabha, the context in this case is different,

After his retirement in 1991, former Chief lustice Ranganath Mishra had joined the

Congress and became a Member of Parliament in 1998. Former Justice Baharul Islam -

a Rajya Sabha MP before being nominated as a ludge of the Gauhati High Court and

eventually a Supreme Court judge - went back to Rajya sabha, resigning his post.
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Justice Shah said both appointments were made after the ADM Jabalpur case and it
took the judiciary 15 years to "return to its former glory". Considered a black mark on

the judiciary, the Supreme Court had ruled in the case that during a presidential order
of Emergency, the courts cannot guarantee individual libefi.

"Chief Justice Gogoi is only the latest in the line of questionable leadership in the
Supreme court," he said, drawing attention to the decisions and judicial processes

adopted by the former Chief lustice and specifically mentioning the issues involving

electoral bonds and habeas corpus cases from Jammu and Kashmir.

Justice Kurian Joseph, who along with Justice Gogoi, was among the judges who held

the unprecedented press conference to flag a "threat to this foundation", said the
former Chief Justice has "compromised the noble principles on the independence and

impartiality of the Judiciary".

"According to me, the acceptance of nomination as member of Rajya Sabha by a former
Chief Justice of India, has certainly shaken the confidence of the common man on the
independence of judiciary, which is also one of the basic structures of the Constitution

of India," he said.

Source:

https://www.ndtv.com/india-news/on-former-cii-ranian-oooois-new-role-as-mp-justice-ao-
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me move raises a question mark over the judiciary's independence since Gogtoi

allocated and handled key cases in which the government had najor Nlitiral nakes
until just four months ago.

New Delhi: In a move that has sent shockwaves through legal and political circles,

former Chief Justice of India Ranjan Gogoi has been nominated as a member of the
Rajya Sabha by President Ram Nath Kovind. A notification to this effect was issued by

the Union home ministry on f4onday.

Gogoi retired from the Supreme Court barely four months ago. This is the first time a

government has used its power to nominate individuals for the Rajya Sabha to offer a

post-retirement sinecure to a former Chief Justice of India.

The official notification states: "In exercise of the powers conferred by sub-clause (a)

of clause (1) article 80 of the Constitution of India, read with clause (3) of that
article, the President is pleased to nominate Shri Ranjan Gogoi to the Council of
States to fill the vacancy caused due to the retirement of one of the nominated

member (sD,"

The fact that a government has nominated a former CJI to the upper house will raise

questions about the constitutional separation of powers between the executive and

the judiciary, especially since Gogoi headed benches in key cases that the same

government which has nominated him had important political stakes in.

These included the Rafale matter, the dismissal of Central Bureau of lnvestigation
director Alok Verma, the Ayodhya matter, and several other key cases.

The wire

In Unprecedented Move, Modi Government Sends Former
ClI Ranjan Gogoi to Rajya Sabha

16 Marchr 2020

The Wire Staff

Speaking to The Wire, Dushyant Dave, senior advocate and president of the Supreme

Court Bar Association, said, "This is totally disgusting, a clear reward in quid pro quo.

The semblance of independence of the judiciary is totally destroyed."
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"It's just so sad," lawyer Karuna Nundy tweeted. "The brazenness of it. Destroying

constitutional propriety for a measly Rajya Sabha seat."

Justice (retired) Madan B. Lokur too expressed dismay at the nomination. "There has

been speculation for sometime now about what honorific would Justice Gogoi get. So,

in that sense the nomination is not surprising, but what is surprising is that it came

so soon. This redeflnes the independence, impartiality and integrity of the judiciary.

Has the last bastion fallen?" he told the Indian Express.

""Noisy" judge indeedl (remember the Ramnath Goenka lecture?). "The boy who

wrote the best essay got the first prize" said C.K. Daphtary in 1973, when A.N. Ray

was made CII over the heads of three senior judges," senior advocate Raju

Ramachandran wrote on his Facebook page about Gogoi's nominatlon.

Mishra rewarded by Congress when in opposition

Even so, Congress leader Sonia Gandhi! decision to get Mishra elected to the upper

house was controversial because it was seen as payback for his havlng covered up

the political culpability of senior Congress leaders in the 1984 massacre of the Sikhs

as head of the Justice Ranganath Mishra Commission. Earlier, he had been rewarded

by the then Narasimha Rao government with chairmanship of the National Human

Rights Commission upon his retirement from the apex court.

Sexual halassment charge

Justice Gogoi's tenure as CJI, which ended on Novembet 17,2019, was marked by

various controversies, including allegations of sexual harassment and the subsequent

Coincidentally, the government in lanuary also appointed the former CII'S brother,

Air Marshall (Retd) Anjan Kumar Gogoi, as a full-time non-official member of the
North Eastern Council (NEC).

While this is not the flrst time a former CJI has become a member of the Rajya

Sabha, a direct nomination by the government of a former chief justice is indeed

unprecedented. Justice Ranaganath Mishra, who retired from the CJI'S position in

1992, became an MP in the upper house in 1998 on a Congress ticket but at a time

when the Congress was not in power and the government was headed by Atal Bihari

Vajpayee of the BJP. Thus, the question of the government misusing its powers to
influence the judiciary did not arise,
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pursuit of a vendetta against the woman in question, her husband and her two

brothers-in-law.

The sexual harassment allegations first came to light in April 2019, when three media

houses including The Wire published detailed reports on the ordeal the woman and

her family had to face, Gogoi, however, denied all the allegations and shocked

observers by presiding over an "emergency hearing" on the matter himself.

In a reaction to Gogoi's nomination to the Rajya Sabha, Vrinda Grover, the Delhi-

based lawyer who was counsel for the woman who had levelled the harassment

charge, said, "I've said this before, and I'm saying it again, because there is fresh

evidence to substantiate it, credible sexual harassment accusations by a woman do

not destroy, or damage, or tarnish the reputation or prospects of powerful men"'

Precedent set by Indira Gandhi, eclipsed by Modi

The first time a judge of the Supreme Court was nominated to the Rajya Sabha soon

after retirement was Justice Baharul Islam, who retired from the apex court in
January 1983 and was sent to the upper house by Indira Gandhi, who was prime

minister at the time, in June 1983. He had earlier been a Rajya Sabha MP from 1962

to L972, before he was made a judge.

Islam's nomination was widely seen as a reward for the relief he gave the then

Congress chief minister of Bihar, Jagannath Mishra, in the Patna Urban Cooperative

Bank scam case.

Unlike Justice Islam, who was a puisne judge, Justice Gogoi as CJI not only presided

over politically sensitive cases but played a key role in deciding which matters were

sent to which bench as he was'master of the roster'.

Apart from Gogoi, Mishra and Islam, there are no other precedents of Supreme Court
judges becoming members of the upper house,

There are of course plenty of cases ofjudges getting key posts'

Justice M. Hidayatullah retireJ as CJI in 1970 and was appointed - apparently on the

basis of all-party consensus - vice president of India in L979, in which capacity he

served as chairman of the Rajya Sabha.
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Justice K.S. Hegde, who resigned from the apex court in 1973 when Indira Gandhi
superseded him and appointed A.N. Ray as CJI, joined the lanata party subsequenfly
and was elected to the Lok Sabha from Bangalore (South) on the party,s ticket. He
served as speaker of the house from 1977 to 1980.

M.C. Chagla, who retired as chief justice of the Bombay high court in 195g was
appointed Indiat ambassador to the United States and then high commissioner to
the United Kingdom by Jawaharlal Nehru, He subsequenfly entered the government
first as minister for education and then external affairs minister.

Chagla's appointment, incidentally, was criticised at the time by the eminent lawyer
and jurist, M.C. Setalvad.

The Modi government triggered a controversy in 2OI4 itself when it appointed
another former CJI, Justice P. Sathasivam, as governor of Kerala. Sathasivam had
retired from the Supreme Court in 2013 but had presided over a bench that gave
significant relief to the then home minister of cujarat, Amit Shah, in the custodial
killing case oF Tulsiram Prajapati. Shah is now Union home minister.

While Sathasivam was the first Cll to be appointed a governor, the first apex court
judge to be sent to a Raj Bhavan was S. Fazl Ali, who retired in t4ay 1952 and was
made governor of Odisha the next month. Forty-five years later, Fathima Beevi, who
retired from the Supreme Court in 1992, was made governor of Tamil Nadu in 1997,
five years after her last order as a judge.

In 2017, there were reports that another former Cll, Justice T.S. Thakur, had been
approached by the Aam Aadmi party to contest for one of its Rajya Sabha seats but
declined the offer.

laitley: 'Judgments influenced by desire for post-retirement job,

Ironically, the idea of giving post retirement jobs to top judges was strongly opposed
by the late BJP leader Arun Jaitley, who denounced such appointments at a meeting
of the BJP'S legal cell in 2012.

"Pre-retirement judgements are influenced by a desire for a post-retirement job,,,
laitley had said. "This clamour for post retirement jobs is adversely affecting the
impartiality of the judiciary of the country and time has come that lt should come to
an end..."
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Apart from sending Justice Sathasivam to Kerala as governor, however, Jaitley was

also party to the appointment of Justice Adarsh Goel, immediately after retirement
from the Supreme Court, as head of the National Green Tribunal,

TRUE COPY
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The Indian Express

The Gogoi betrayal: Judges will not empower you, they
are diminished men

March 20, 2O2O

Pratap Bhanu Mehta

lustice GogoiS actions are not simply a case of one bad apple. His actions will now cast

doubt on the Court as a whole; every judgment will now be attributed to political

notives.

We should be deeply grateful to Justlce Ranjan Gogoi. His conduct has disabused us of
any illusions we might harbour about the legitimacy of the Indian Supreme Court. The

government, in a brazen contravention of all propriety, has given him a nomination to

the Rajya Sabha. He has been shameless enough to accept it. In doing so, he has not

just cast doubt on his own judgement, character, and probity; he has dragged down

the entire judiciary with him.

The authority of the Supreme Court of India rests squarely on two things: The cogency

of its reasoning, and the integrity of its judges. Justice Gogoi's track record as justice

was to take a wrecking ball to the Indian Constitution and smash it to smithereens. He,

inter alia, made redundant important constitutional lodestars: Habeas corpus, non-

discriminatory citizenship, the evidence act, federalism, free speech. He was more

executive-minded than the executive in conuption cases. His reasoning in the Ayodhya

case was infinitely worse than the Allahabad High Court. His ad hominem remarks were

fit for authoritarian memes. His penchant for sealed covers, even as allegations floated

over what meaning "covers" might have from him, made a mockery of transparency. He

assigned cases to benches in ways that seem to rig the game. And then he committed

the ultimate sin: Became a judge in his own cause. He was Chief lustice and should

have known better.

This is the shining star of the judiciary the government has rewarded. A justice who

feigned ignorance of the basics of constitutional law could hardly be expected to follow

convention, propriety or conflict of interest. There is no explicit prohibition against

judges accepting Rajya Sabha nominations. But the presumption against these kinds of

appointments was strong; indeed, Justice Gogoi himself had authored a judgment

which acknowledged that post-retirement jobs could bring the judiciary into disrepute.

The very fact that a judge accepts such an appointment could cast doubt on his
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judgements. It would signal that the judiciary is not independent, but lives for crumbs
thrown by the executive.

A paper by Shubhankar Dam, Madhav Aney and Giovanni Ko, and earlier work by

Shylashri Shankar, collected systematic data to show how judges proactively become
pro-executive as they near retirement. It is often thought that the solution to this
problem requires explicit prohibition on any post-judicial appointment, including
commissions of inquiry. The solution is not that simple; after all, there are many
positions that require judges to be appointed. Moreover, in financial terms, the
incentives are not that clear-cut. Most Supreme Court judges, apart from their pensions,

can easily make a lucrative living on the arbitration circuit. Many do so.

The problem is much deeper than that of incentives. Even powerful people become
habitually disposed to be on the right side of the ruling dispensation, they like being in
circuits of power, and so the sources of ideological abdication are more subtle.
Increasingly, even more so than in Indira Gandhi's days, deep ideological infiltration of
the judiciary, where it is expected to march in lockstep with the overall ideological aims
of the government, cannot be ruled out. Justice Gogoi's adions never had the cogency
of reasoning; now he has given more explicit reason to doubt his integrity.
Think of the number of potentially interesting justices whose careers have been derailed
by mere innuendo, most recently lustice AP Shah and Gopal Subramanium. Think of the
arbitrary transfer of Justice S l4uralidhar. Now set Justice Gogoi's nomination to the
Rajya Sabha against this background. Here is a Chief Justice whose record is

unmatched in the annals of constitutional perfidy. Here is a Chief lustice who was
accused of sexual harassment. The train of developments in that case casts a deep
cloud over Justice Gogoi. And yet, or perhaps because of this, the government chooses

to reward him with a Rajya Sabha seat. We live in an era where integrity and innocence
can be destroyed by a mere whisper. But great crimes done to protect the executive
have the imprimatur of virtue attached to them.
The government is ruthless in its aims, It thinks all constitutional forms are just that:
Forms that we should expose as being powerless. It will, no doubt, as it does, use
ambiguous precedenE set by previous governments, in cases like Baharul Islam, and
Ranganath Misra to justify its adions. But that is specious reasoning: Misra did,
retrospectively, cast doubt on his own work as an inquiring judge in the 1984 riots case.
But he formally joined the Congress and was given a nomlnation nine years after
retirement, when the Congress was in the Opposition. It will be ironical to use Indira
Gandhi's actions as a justifyinq precedent for anything pertaining to the judiciary. Let us

concede that previous regimes have not been the strictest about the propriety of giving
executive rewards to constitutional functionaries. Yet Justice Gogoi! nomination to the
Rajya Sabha is in a different league, in light of his judicial history and the alacrity with
which he has been rewarded.
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But why blame the government? This government's greatest success has been to show

that it is the government we deserve. If someone who has held the office of Chief

Justice, with all the world's protections and perks, is willing to crawl to the
government's tune, for a position that, incidentally, happens to be drastically lower than

that of a Chief Justice in the order of precedence, what can one say? What can one say

of a legal culture - where judges usurp great power in appointments, and senior

counsel enjoy possibly the maximum social immunity Indian society affords to any

profession - that has no effective way of sanctioning this kind of behaviour? The call

for more laws is often an evasion. Those parts of the government which have the

maximum autonomy, protection and prestige, folded the fastest. No parchment barriers

can ultimately hold against a contagion of venality or ideological commitment. The

government is brazen. But the point of its brazenness is to show how small we are.

Justice Gogoi's actions are not simply a case of one bad apple. His actions will now cast

doubt on the Court as a whole; every judgment will now be attributed to political

motives. In an era where ordinary citizens are struggling to safeguard their citizenship

rights and basic constitutional standing, Justice Gogoi's actions say to us: The Law will

not protect you because it is compromised, the Court will not be a countervailing power

to the executive because it is supine, and Judges will not empower you because they

are diminished men.

Source:
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Bar and Bench

CAA Protests: The Supreme Court has not acted with
urgency to protect citizens from Executive excesses

one can onty hope that the court introspects and intervenes forthwith to stop any

btoodshed in the country, and assuage the sentiments of a large section of the society

that feels tike they are no longer wanted, writes Dushyant Dave,

The Supreme Court of India enjoys an extraordinary status in the hearts and minds of

Indians. The citizens look up to it when it comes to keeping the essence of the nation

intact and insulated from attacks by the Executive of the day. The Court has created for

Itself an exalted position over the last seven decades by assuming the role of a sentinel

on the Qui Vive ("on the alert" or "vigilant').

Part III of the Constitution of Indla contains Fundamental Rights and Article 13(2)

thereof mandates that,

" The State shalt not make any Law which takes away or abridges the rights conferred

by this part and any Law made in contravention of this clause shall to the ertent of

contravention be void,"

Thus, there is a two-fold provision - prohibiting the state from making an

unconstitutional law, and simultaneously declaring that such a law would be void.

Article 14 contains a positive injunction against the state:

"fhe State shatt not deny to any person equality before the Law or the Egual Protection

of the Laws within the teritory of India,"

Affirmative action on the part of the State in favour of disadvantaged sections of society

is within the framework of liberal democracy. Socio-economic justice is part of the

equality clause.

Equal protection also means right to equal treatment of citizens. This is the essence of

Article 14, a basic feature of the constitution, which obliges the courts, especially the

Supreme Couft, to review state-made laws and declare them as unconstitutional, if

found to be so.

24 December, 2019
Senior Advocate Dushyant Dave
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The Court cannot desert its duty to determine the constitutionality of an impugned

statute. And so, the decision of the Supreme court, led by the chief Justice himself, to

defer the examination of the challenge to the much talked about citizenship

(Amendment) Act, 2019 is, to say the least, disappointing.

The court should have put aside other matters and heard the group of writ petitions

challenging the validity of this ex-facie unjust law. The winter vacation is hardly an

excuse to defer such a challenge.

Even if the judges wanted to enjoy their much deserved winter vacation, their refusal to

stay the law is even more disturbing. Such an order would have immediately defused

the tempers running high across the nation, and," we, the Peopld'could have breathed

a sigh of relief.

Instead, the judges have left us to fend for ourselves in the streets of our cities. The

cost of this decision by the Court will only become clear with time'

The granting of a stay order against the operation of this citizenship law would not have

caused any prejudice to public interest whatsoever. On the contrary, it is my belief that

it would have served the public interest well. It is true that there is, generally, a

presumption in favour of constitutionality of a law. But that is not an absolute rule. If
the Acl ex-facie violates the fundamental rights of citizens, a mere presumption which

decides the burden cannot serve that law.

The Delhi High Court's order to defer the writs in the lamia violence cases is a shocking

abdication of its constitutional duty. It appears that judges across the spectrum are

unwilling to test the Executive's actions, however unconstitutional they may be.

We must beware that the popular saying, "Nero fiddled while Rome burned", does not

come true for this great nation. The supreme court, in recent years, has shown its

leanings in favour of the Executive.

In a series of decisions, the court has, surprisingly, justified many of the state's actions,

which either needed a deeper probe or simply to be declared unlawful.

In fact, the Court is almost proving that it stays in ivory towers. After the appointment

of the current chief lustice, those of us who admire the court had expected a

departure from such a course.

The Preamble is an irreversible contract between the state and its people to keep India

a" sovereign, socialist, secular, Democratic Republic" and,"to secure to all its citizens"

justice, equality, fraternity and tiberty of thought, expression, beliet faith and worship.'
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one can only hope that the court introspects and intervenes forthwith to stop any

bloodshed in the country, and assuage the sentiments of a large section of the society

that feels they are no longer wanted,

The great judge, Justice HR Khanna, in the celebr aled Kesavananda Bharati

case declarcd that the " State shall not discriminate against any citizen on the ground of
retigion only',, and, interpreted Articles 15(1) and 16(2), even before the "secular" word

was added to the Preamble.

All citizens, including judges, must remember the words of BR Ambedkar'

,,ft is quite possibte for this new born democracy to retain its form but give

place to dictatorship in fact, If there is a landslide, the danger of the second

possibility becoming actuality is much greaten"

BR Ambedkar

These words appear too relevant today. will the judiciary's conscience awaken soon?

Source:
com/colu mns/liti oation-columns/caa -orotests-the -supreme-court-has-

https: //www,bar a ndbench.

not-acted -with-u r0encv- to-orote -citizens- from-executive- e sses

TRIIF /-nDv



4so
ANNEXURE- CclS

The Wire

Justice Madan Lokur: Supreme Court
Grade For Its Handling of Migrants

Deserves an F
I

28 May, 2020

Justice Madan B, Lokur

After humanitarian law did a million deaths, the Supreme Couft finally took suo motu
cognizance of the plight of the workers forced to set out for distant rural homes

because of the lockdown,

News has come in that on May 26, 2020 the Supreme Court took suo

motu cognizance of the problems and miseries of migrant labourers stranded in

different parts of the country,

While taking cognizance, reference was made to newspaper and media reports of the

"unfortunate and miserable conditions of migrant labourers walking on-foot and

cycles from long distances, They have also been complaining of not being provided

food and water by the administration at places where they were stranded or in the

way i.e, highways from which they proceeded on-foot, cycles or other modes of
transport."

Will some good come out of this? Better late than never? Is it a face-saving attempt
to atone for past follies? ls it an indictment of the state that has dealt (or not dealt)

with the tragedy? You be the judge.

By way of an example, the averment in the petition was noted to the effect that
thousands of migrant labourers left Delhi to reach their homes in the states of Uttar
Pradesh and Bihar, by walking on the highways. The petitioner's concern pertained to
their welfare and a direction was sought to the authorlties "to shift the migrant
labourers to government shelter homes/accommodations and provide them with basic

amenities like food, clean drinking water, medicines/ etc."

The first among many petitions pertaining to the migrants was flled by Alakh Alok

Srivastava, a practicing lawyer. The petition was in public interest and the Supreme

Court recorded in its order of March 31, 2020 that it "highlighted the plight of
thousands of migrant labourers who, along with their families, were walking

hundreds of kilometres from their work-place to their villages/towns."
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On the request of the solicitor general, the court took on record a status report of
March 31 and noted that it dealt with steps taken to prevent the spread of
coronavirus, measures taken by the Central government in providing basic amenities
like food, clean drinking water, medicines etc. to the 'lower strata' of society. A

reference is also made to a relief package under the Pradhan Mantri Garib Kalyan

Yojana and other schemes to ensure that persons in need are taken care of.

The report recorded that the initial reaction of the state governments and Union

territories to the thousands of migrant labourers leaving Delhi was to transport them

from their borders to their villages. But, on March 29, the Ministry of Home Affairs

issued a circular "prohibiting movement as transportation of migrant labourers ln

overcrowded buses would cause more damage than help to the migrant labourers,

The very idea of lock down was to ensure that the virus would not spread. It was felt
that transportation of migrant labourers would aggravate the problem of spread of
the virus."

The circular worked like a magic wand and abracadabra, the solicitor general stated

that as per information received by the control room more than 21,000 relief camps

had been set up in which more 6.5 lakh persons (migrant labour) had been provided

shelter and more than 22.8 lakh persons had been provided food and other basic

amenities like medicines, drinking water, etc. He further stated on instructions that as

at 11.00 am "there is no person walking on the roads in an attempt to reach his/her

home towns/villages."

What triggered the migration? According to the status report, panic was caused by

fake news that the lockdown would last for more than three months. So, the migrant

labourers chose to believe fake news rather than the hon'ble prime minister who had

announced, a few days earlier, only a three week lockdown. Fake news had

circulated desplte an advisory by the Government of India on March 24 to the

authorities to effectively deal with rumour mongering. obviously, the authorities

failed in the discharqe of their duty, Therefore, the court expected all concerned to
"faithfully comply with the diredives, advisories and orders issued by the Union of
India in letter and spirit in the interest of public safety." As far as the media was

concerned, the court expected the print, electronic and social media to "maintain a

strong sense of responsibility and ensure that unverified news capable of causing

panic is not di$seminated." Scapegoating had started.

Additionally, the court recorded the statement of the solicitor general that "within 24

hours the Central government will ensure that trained counsellors and/or community
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group leaders belonging to all faiths will visit the relief camps/shelter homes and deal

with any consternation that the migrants might be going through. This shall be done

in all the relief camps/shelter homes wherever they are located in the country."

Two features clearly stand out. First, the Supreme Court accepted what it was told -
hook, line and sinker. True, there was nothing on March 31 to doubt the correctness

of the statement that no person was walking on the roads at 11.00 am but is the
court so nalve as to seriously believe such a statement? Is the court also naiVe

enough to believe that a circular issued by the Central government could work
wonders and ensure that a few lakh persons (not thousands) actually stayed off the
roads? If a statutory order issued by the National Disaster Management Authority and

the Ministry of Home Affairs acting in exercise of powers conferred by the Disaster

Management Act could not ensure the implementation of a complete lockdown, could

a mere circular prevent migrants from hitting the road? Really?

Subsequent hearings in the case on April 3 and 7 confirm that as on March 31, the
Supreme Court did not even bother to question the statement made or hold the
Central government to account, despite more than enough evidence available

everywhere. Newspaper and media reports were ignored.

Second, did the Central government futfil its commitment that "trained counsellors"

would visit the camps and deal with the "consternation of the migrants"? Even this
was not questioned by the court during the hearings on April 3 and 7. This is very
important since the court was aware that "panic can severely affect mental health.

We are informed that the Union of India is conscious of the importance of mental

health and the need to calm down those who are in a state of panic,"

True, the events were unprecedented as far as the government is concerned, but the
events were also unprecedented as far as the migrants are concerned. Unfortunately,

Given the circumstances, was it not the constitutional obligation, not duty, of the

Supreme Court - a court for the people of India and not a court of the people of
India - to ascertain that a few lakhs (not thousands) of migrants are well taken care

of, physically and emotionally? It is not that the court was expected to disbelieve or
distrust the establishment represented by no less than the solicitor general, the court
was only required to ensure through the principle of continuing mandamus that the
solemn assurances given to it are faithfully carried out. Sorry, the court completely
failed in this - forgot what public interest litigation is all about. If a grading is to be
given, it deserves an F.
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the lack of interest and compassion shown by the court was also unprecedented,
Here was an opportunity handed over on a platter to the court to be more proactive

and assertive keeping the interest and constitutional rights of the hapless people in

mind.

The initial failure of March 31 and in two subsequent hearings was compounded in
the final hearing on April 27, when the Court passed a rather tepid order to the elfect
that the solicitor general had agreed that the interim directions passed on March 31

would be continued lactually no interim directions had been passed] and the
suggestions made would be examined and appropriate action taken. On this basis,

the petition was disposed of. On that day, humanitarian law died a million deaths.

Surely, but surely, the court could not have been oblivious to the continuing

migration to rural aTeas during this period in April. If the court was aware of the
migrant crisis (as it should and must have been) why did it not act? Did the court feel

helpless and if so, why? Leaving the migrants - men, women, children and infants to
their uncertain fate was certainly not a policy decision that necessitated a hands-off

attitude from the courti and if it was a policy decision, it was a perverse policy

decision that should have been set aside in less than a minute.

What could the court have done? Public interest litigation is all about public interest.
Well-meaning persons approach the Supreme Court for the enforcement of
constitutional and statutory rights of those who have no access to justice. This is
precisely what the petitioner (and others) did. The Supreme Court was approached

on behalf of migrant labourers on the road for a do-something direction. Sadly, the

court let them down, badly, The court could have asked pointed questions to the
state. It could have asked if the Central government had a plan of action for the
"unforeseen development" (an expression used in the status report)i it could have

asked for the steps taken and proposed to be taken to mitigate the hardships that
the migrants faced; it could have asked if the state governments were geared up for
the massive influx of migrants whose presence "would aggravate the problem of
spread of the virus." Issues of socio-economic justice and constitutional rights are

vital and raise a whole host of questions, but not one was asked in a public interest
litigation, and the issue buried ten fathoms deep. If any event ever shook the
collective conscience of the nation, the travails of the migrant labourers did.

Why do I say that the court could not have been unaware of the migrant labourers

issue? A second petition filed by Harsh Mander and Anjali Bhardwaj came up before

the Supreme Court on April 3. They had asked for a direction to the Central
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government and state governments to ensure payment of wages/minimum wages to
all migrant workers within a week. It was contended that despite governmental

measures, thousands of labourers still lack access to basic facilities, and that studies

conducted by NGOS indicate that there are several areas where the aid is not

reaching the migrant workers.

On April 7, a status report was presented to the court on behalf of the state.

Annexure B to this report gave some startling figures. The status report of March 31

stated that there were 21,604 relief camps and 6,66,291 persons had been provided

shelter while 22,88,279 persons had been provided food. As per the report of April 7,

the number of relief camps and shelters (including those of NGOS) had gone up to
26,476; shelter had been provided to 10,37,027 persons and food provided to

84,25,509. In addition, 15,05,107 workers were said to have been given shelter and

food by employers/industry where they were working. Given this massive increase in

numbers within a week, how could the court be unaware of the problem facing the

country and how could the court not do anything about it? It seems to me that after

the migrant workers, empathy and compassion were the next casualties.

The status report goes on to debunk newspaper reports by stating: "The petition as

well as further Affidavit filed is bereft of any facts and is based on some newspaper

reports." The newspaper reports that the Supreme Court has now referred to are also

not worthy of credence? The status report trashes the studies relied on by the
petitioners by not even bothering to refer to them. Unfortunately, nor does the

Supreme Court.

And then what happened? The petition filed by these Mo social activists was

adjourned to April 21, and the following order passed: "Taking into consideration the

material placed before us, we call upon the respondent - Union of India - to look

into such material and take such steps as it finds fit to resolve the issues raised in the
petition." Excuse me? What about payment of wages? Executivization of
constitutional justice?

The status report points out, interestingly. that "when the country is facing such

unprecedented crisis, filing of such petitions and attempting to sit in appeal over all

actions taken by the respective governments by few individual needs to be

discouraged as it diverts energy and attention of the statutory functionaries which

ought to have been utilised to its optimum in discharging their duties on ground."

The Supreme Court can very well be similarly told at the next hearing in the suo

motu Woceedings - don't interfere since you are diverting our energy and attention
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and effectively preventing us from utilising them from discharging our duties on the
ground.

It was noted by the court on May 5 that an order of the government issued on April
29 allowed movement of migrant workers, pilgrims, tourists and students stranded at
different places. All state and Union territory governments were required to designate
nodal authorlties and develop standard protocols for receiving and sending such

stranded persons. "The main relief which was sought in the writ petition, thus, stood

substantially satisfled by the aforesaid order." QED. Shouldn't questions of this nature

have been asked on March 31? Any follow-up steps?

The court also noted that on [4ay 1, an order was issued by the Ministry of Railways

to run "Shramik Special" trains to move migrant workers, tourists, students and other
persons stranded at different places due to lock down. A grievance was made by

Prashant Bhushan appearing for the petitioner that the migrants were required to pay

15o/o of the fare, which they could not afford. Remember, the court had earlier

declined to pass any order for payment of wages to the migrant labour. What was

the answer now? "Insofar as charging of 15% of Railway tickets' amount from

workers, it is not for this court to issue any order under Article 32 regarding the
same, it is the concerned State/Railways to take necessary steps under the relevant
guidelines." The petition stands disposed of.

One thing is clear - the migrant workers, women (some of them pregnant), children

and infants will remember these dark days till the very end. Images that have

haunted us for two months and the horrific struggles of millions will remain etched in

our psyche and many will long remember that when it came to the crunch, the
Supreme Court did not see those images or read those stories. Over the past few

months, constitutional rights and remedies were overlooked and socio-economic
justice, a cornerstone in the preamble of our constitution, was disregarded. Some

eminent members of the legal fraternity have already expressed dissatisfaction with
the present-day functioning of the Supreme Court. Isn't that tragic or is it farcical?

A third opportunity came the way of the Supreme Court when Jagdeep Chhokar flled
a petition for a direction to the Government of India to allow migrant workers across

the country to return to their hometowns and villages after conducting necessary

testing for COVID-19 and to arrange for their safe kavel by providing necessary

transportation to this effect.
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The facts speak for themserves. can the court redeem itserf and reimage its brand as

acourtforthepeopleoflndiaandnotofthepeopleoflndia?Byaddressingthe
plight of the migrant workers suo motu, as the court has now done' will the situation

onthegroundchange?WitltheSupremeCourtchange?Youbethejudge.
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ANNEXURE- Cqb

The Hindu

Failing to pedorm as a constitutional coutt

25 May 2020

lustice Ajit Prakash Shah

The Supreme couft ignored migrant workers when they most needed

protectaon

As India, along with the rest of the world, grapples with the public health crisis caused

by coVID-19, it faces many unique challenges. The most acute problem is faced by

migrant labourers: they have no work, no source of income, no access to basic

necessities, no quality testing facilities, no protective gear, and no means to reach

home. Every day, we hear of migrant labourers walking hundreds of mlles, many dying

in the process. The saddest is the apathy shown by the institutions meant to look out

for their interests. I refer here to the Supreme Court, which has failed to satisfactorily

acknowledge that the fundamental rights of migrant labourers have been violated, and

ignored these workers when they most needed protection.

Undeniably, the state must ensure that adverse consequences of this pandemic are

minimised. But any duty performed by the arms of the state, even during emergency,

must always be bounded by constitutional propriety, and respect fundamental rights'

The judiciary becomes the all-important watchdog in this situation'

No relief for workers

In this lockdown, enough and more evidence points to fundamental rights of citizens

having been grossly violated, and especially those of vulnerable populations like migrant

labourers. But instead of taking on petitions questioning the situation, the Supreme

Court has remained ensconced in its ivory tower, refusing to admit these petitions or

adjourning them. By effectively not granting any relief, the Court is denying citizens of

the most fundamental right of access to justice, ensured under the Constitution. In

doing so, it has let down millions of migrant workers, and failed to adequately perform

as a constitutional court.

In one of the strictest lockdowns in modern India, the Centre issued many directives,

but designated the States as the implementing authorities. But the issue of migrant

labourers is inherently an inter-State issue, and States have had to tackle it both

internally as well as inter-se. Who will guarantee saFe transport for the return of
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migrant workers? When in quarantine, who will grant them a sustenance allowance, or

look after their health issues, or look after needs besides food? Who will ensure job loss

compensation? Who will conduct regular and frequent testing? Only the Supreme Court

can enforce accountabilify of the Centre in these matters.

In rejecting or adjourning these petitions, the Court has made several questionable

remarks: the condition of migrant labourers is a matter of policy and thus, does not

behove judicial interference; or, governments already provide labourers with two

square meals a day, so what more can they possibly need (surely, 'not wages'); or,

incidents like the horrific accident where migrant labourers sleeping on railway tracks

were killed cannot be avoided because'how can such things be stopped" Equally,

lawyers have been castigated for approaching the Court 'merely' on the basis of

reports. But the Court has rarely insisted on Such formality: its epistolary jurisdiction

(where petitions were entertained via mere letters) is the stuff of legend, so its reaction

here, during an emergency, seems anomalous.

Many of the so-called excuses of the Court have been tackled by previous judgments,

notably the question of policy and non-judicial interference. There are numerous

judgments where it has laid out matters of policy: for instance, the Vishaka guidelines

on sexual harassment in the workplace; the right to food; and various environmental

protection policies. In these cases, the Court formulated policies and asked the States

to implement them. Today, there is an unfoftunate presumption discernible in the

Court's response that the government is the best judge of the situation. In believing

thus, the Court seems to have forgotten that the Constitution does not fall silent in

times of crises. Similarly, nothing prevents the Court from monitoring the situation itself

directly, especially regarding the state's obligations: it could easily direct bureaucrats to

collect empirical data on the ground, as it has done before.

One is struck immediately by the lack of compassion or judicial sensitivity in handling

this situation, and it prompts two observations. First, the Court is not merely rejecting

or adjourning these petitions; it is actively dissuading petitioners from approaching the

courts for redress because the Court determines that it is the executive's responsibility'

Ordinarily, the Court would have at least nudged petitioners towards the High Courts,

but here, even that choice is not available - the Court is practically slamming the door

shut.

Second, there is the matter of how the Court is treating such public interest litigations.

PILS are a specific instrument designed to ensure the protection of the rights of the

poor, downtrodden and vulnerable, and "any member of the public" can seek

appropriate directions on their behalf. This lies at the heart of the PIL. The concept of a
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PIL is to be non-adversarial, but the Court is treating these aS adversarial matters

against the government, PILs, in fact, ought to be a collaborative effort between the

court and all the parties, where everyone comes together in seeking a resolution to the

problem. Today, we find ourselves with a supreme court that has time for a billion-

dollar cricket administration, or the grievances of a high-profile journalist, while

studiously ignoring the real plight of millions of migrants, who do not have either the

money or the profile to compete for precious judicial time with other litigants.

Role of Hagh Courts

At this stage, I must acknowledge the stellar role being played by some High coutts,

even though governments have tried to discourage them on grounds that since the

Supreme Court is not interfering, High Courts need not do so either. At least four High

Coufts (Karnataka, Madras, Andhra Pradesh and Gujarat) have started asking questions

about migrant rights. This is almost a replay of what happened during Emergency,

where High courts boldly stood up and recognised violations, but were overruled

eventually by the supreme court. The Madras High court, for example, has quashed

criminal defamation cases against media houses, stating that democracy cannot be

throttled this way. Contrast this with the Supreme Court's reaction to the bizarre claim

of the Solicitor-General who argued that the exodus of workers was due to fake news:

the Court seemed to have accepted this, and media houses were advised to report

more responsibly.

In such times, High courts come across as islands of rationality, courage and

compassion, However, in truth, the subject matter of migration is inherently an inter-

State issue, not an intra-State one. This is a time when the apex court must intervene

and monitor the calamitous situation, instead of taking the government's word as

gospel. Justice Brandeis'words quoted by Justice H.R. Khanna in ADM Jabalpur ring

especially true in these times: "Experience should teach us to be most on our guard to

protect liberty when the Government's purposes are beneficent ... [the] greatest danger

to liberty lies in insidious encroachment by men of zeal, well-meaning but lacking in due

deference for the rule of law."

Source:

httos:// .thehindu. /ooinion/oo- d/failino-to-Derf orm-as-a-constitutional-

court/article3 1665557.ece
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Bar and Bench

The Dangers of Outsourcing Justice
Jun7,2O2O
Adv, Arvind Datar

on May !1, 2020, a Full Bench of the supreme court of India created constitutional

history, Three writ petitions had been filed under Article 32 to quash executive orders

that restricted the mobile internet speed to 2G, on the ground that they violated several

rights and fundamental rights of the people of Jammu & Kashmir. The writ petitions

sought restoration of 4G, which is available in the rest of the country'

Serious constitutional issues relating to Articles 14, 19, 21, proportionality and strict

scrutiny arose for consideration. This critical judicial function was simply outsourced to

a special Review committee constituted by the supreme court, The committee was to

consider the rival contentions of parties, and "advise" the Union Territory of lammu &

Kashmir on the basis of its earlier directions in Anuradha Bhasin. By tossing this

important writ petition into the lap of the executive, this Bench has achieved the unique

distinction of converting iudicial review of executive action into executive review of

executive action. Thejudgment is even more remarkable as it does not set any timeline

to complete this executive review and "advise" the Government. Indeed, justice

outsourced is justice denied.

The Anuradha Bhasin case

Between August 4 and August 5, 2}lg, mobile phone networks, internet services,

landline connectivity were all discontinued in the valley, This was challenged in a batch

of cases where the Supreme Court issued 16 directions including two that held that

suspending internet services could only be temporary and such orders were subject to

judicial review. fhe Anuradha Bhasin case teaches us that giving directions is

meaningless unless it is accompanied by a consequential Mandamus'

From 4G to 2G

In lammu & Kashmir, a series of executive orders from January 14,2020, restricted the

mobile internet speed to 2G. The petitioners had produced voluminous data to

demonstrate that 2G was useless except for making phone calls and sending a few text

messages. without 4G, the population of lammu & Kashmir is unable to access

important websites that facilitate online courses, business activity, statutory

compliances and so on. The state/Union denied this and made the astonishing claim
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that 2G speed is adequate to access websites and also make downloads. The State also

took a contradictory stand by claiming that restricting the internet speed to 2G was

necessary to disable terrorist groups from communicating with each other and to also

prevent fake news and anti-national propaganda in social media. The two contentions

cannot co-exist. If 2G is sufficient to access websites and e-learning applications, it is

equally sufficient for all terrorist activities to be carried on. The several practical

problems faced by students, businessmen, doctors, advocates and others were not

considered by the Coutt.

The Supreme Court's ruling effectively enables the executive to indefinitely deny high

speed internet connectivity to the entire population of Jammu and Kashmir. The

problem of terrorism has plagued Kashmir for more than three decades and it is unlikely

to disappear even in the distant future.

Does this mean that the 1.3 crore population of this Union Territory will be indefinitely

stripped of internet access?

Arvind Datar
National Security v. Individual Liberty

The conflict behveen individual libefi and national security is not new and nobody

denies the paramount importance of national security. But it has always been the duty

of a constitutional court to test whether the restrictions on fundamental rights are

justified and, most importantly, proportionate and rational.

In Liversidge v Anderson 1942 AC 206, Lord Macmillan observed:

" The fact that the nation is at war is no justification for any relaxation of the vigilance of
the courts in seeing that the law is duly observeQ especially in a matter so fundamental

as the liberty of the subject- rather the contrary."

In this judgment, rendered during World War II, Lord Atkin gave his memorable dissent

and expressed concern over his judicial colleagues being more executive minded than

the executive. It was Lord Atkin, who also held in Eshugbayi Eleko v Officer,

Government of Nigeria, AIR 1931 PC248, that it was a tradition of British justice that

"judges shoutd not shrink from deciding such issues in the face of the executivd'.

The need to restrain individual freedom in times of crisis or to counter terrorism has

resulted in a number of landmark cases. After the attack on the World Trade Centre,

the United Kingdom passed a stringent law that enabled the detention and depoftation

of non-UK citizens, if they "were suspected of being concerned in terrorism". In / v.

Secretary of State for the Home Departmentl2\Osl 2 AC 68 (the Belmarsh decision),

the House of Lords struck down this legislation on various grounds including
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discrimination between aliens and citizens. It held that while national security was a

matter of political judgement of the executive and Parliament, it was the duty of courts

to adopt an "intensive review" of whether rights of individuals were impugned, and the

courts were not precluded by any doctrine of deference from examining the

proportionality of the measures taken to restrict each rights on the touchstone of strict

scrutiny. It is impossible to imagine the House of Lords sending the dispute back to the

Home Secretary for "advice".

In Hamdan v Rumsfeld54} US 557 (2006), the US Supreme couft struck down the

Military Commission set up by the Bush Administration to try detainees at Guantanamo

Bay as being violative of the Uniform code of Military Justice and the four Geneva

Conventions of L949, to which the US was a signatory. The fact that Hamdan was the

chauffeur of Osama Bin Laden and several detainees were members of the Al Qaeda did

not deter the Supreme Court from upholding constitutional principles.

Bank Mellat, a large lranian bank with 1800 branches, 20 million customers and a

business of almost three billion pounds in the UK, was suspected to be funding entities

that supported Iran's nuclear and ballistic missiles programs. The UK Treasury issued a

directive prohibiting any person from dealing with Bank Mellat, effectively shuttinq

down its business activities in the UK. A judicial challenge failed in the High Court and

the court of Appeal. However, in a remarkable and bold judgment, the UK Supreme

court, in Bank Metlat v, Treasury(2013) UKSC 39, quashed this directive as it failed to

meet the test of rationality, proportionality and also because it singled out Bank Mellat

from other Iranian banks. Lord Sumption, for the majority, observed that the directive

failed to strike a fair balance between rights of the individual bank and the interests of

the community. The UK Supreme Court had the courage to set aside this directive

despite serious allegations and suspicions of the bank's involvement in Iran's nuclear

pro9ram.

Our Supreme Court has been equally emphatic in stressing the paramount requirement

of the Constitution, that even during an emergency, the freedom of Indian citizen could

not be taken away without the existence of justifying necessity. In State of Madhya

pradesh v Thakur Bharat singh AIR 1967 SC 1170, lustice l.c. shah pointed out that

the essence of the rule of law was judicial review against arbitrary executive actions.

It is indeed sad that the present Bench did not even make a preliminary inquiry on

rationality and proportionality. Does the existence of terrorism and the involvement of

terrorist organizations justify an indefinite and complete denial of 4G internet access to

the entire union Territory? what were the materials to show, even prima facie, that
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denial of internet access had curbed terrorism, when the Solicitor-General referred to

an increase in the frequency of terror attacks?

Sentinel on the gui vive

The role of the Supreme Court as a sentinel on the qui vive is to act as a dyke against

unwarranted encroachment of our fundamental rights. The 4G decision has spread

darkness over Jammu & Kashmir and made life indefinitely miserable for 1.3 crore

people. The Review Committee, to be best of my knowledge, has not even met and,

even if it does, is unlikely to retract from the harsh position the executive has taken.

When the Solicitor General has vehemently justified the imposition of 2G, it is

astonishing, if not shocking, for the Supreme Court to expect a Special Review

Committee to grant any relief to Jammu & Kashmir. This judicial retreat and the

increasing tendency to turn a Nelson's eye on the ritual incantation of national security

and terror to justify violations of fundamental rights is a cause for serious concern.

If benches of the Supreme Court choose to repeatedly put Article 32 in cold storage, it

is a matter of time before Indians begin to lose faith in this institution. Let us not forget

the chilling implication of what Dante said in Canto III of lhe Inferno -

"All hope abandon ye who enter here".

Source:
https://www.barandbench.com/columns/the-danoers-of-outsourcin0-iustice
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IN THE SUPREME COURT OF INDIA

CIVI L / C RI M I NAL / APPELLATE / O RI GI NAL / J U RI SD I CTI O N

SUO MOTO CONTEMPT PETITION (Crl) No. I of 2O2O

IN RE:
VERSUS

PRASHANT BHUSHAN AND ANR. Respondent(s)

VAI(ALATNAMA

I, Prashant Bhushan, S/o Shri shanti Bhushan, 8-16, Sectoor-14,

Noida, u.P. -201 30, the Respondent, In the above Petition Appeal do

hereby appoint and retain.
Ms. I(AMINI JAISWAL, Advocate To act and appear for me/us in

the above Petition/Appeal and on my/our behalf to conduct and prosecute

(or defend) or withdraw the salne and all proceedings that may be taken in
iespect of any application connected with the same or any decree or order

passed therein, including proceedings in taxation and application for
^Review, 

to lile and obtain return of documents and receive money on my/our
behalf in the said Petition/Appeal and to represent me/us and to take a-11

necessary steps on my/our behalf in the above matter. I/We agree to ratify
all acts done by the aforesaid advocate on record in pursuance of this

authority

Dated O2"d

Accepted, Identify&Certifi ed

kJo" 
,,a\

t

day of August 2O2O

(* qrt.f B{A^{q\

Ms. I(AMINI JAISWAL
(Advocate)

(PRASHANT BHUSHAN}

(Respondent No. 1)

MEMO OF APPEARANCE

To
The Registrar
Supreme Court of India
New Delhi
Sir,

Please enter my appearance for the above-named

appellant(s)/ Petitioner(s)/ Respondent(s) in the above mentioned matter

Dated 02"d day of August 2020

O-rj N

Ms. I(AMINI JAISWAL
(Advocate)

For the ResPondent No. 1

The address for service of the said Advocate is:43, Lawyers Chamber,
Supreme Court oof India. New Delhi-110 001
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