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IN THE SUPREME COURT OF INDIA j
(CIVIL ORIGINAL JURISDICTION}

LLA. NO. ___OF 2018
IN

Writ Petition (Civil) No. 793 Of 2017

IN 'HE MATTER OF:

MOHAMMAD SALIMULLAH & Anr ....PETITIONERS

VERSUS
UNION OF INDIA & Ors .... RESPONDENTS

APPLICATION FOR DIRECTIONS
ON BEHALF OF THE PETITIONER WITH AFFIDAVIT

To.

THE HON’BLE CHIEF JUSTICE OF INDIA AND HIS COMPANION JUDGES
OF THE HON’BLE SUPREME COURT OF INDIA

The Humble Application of the

Petitioner above-named

VOST RESPECTFULLY SHOWETH: -

1) That the petitioner has filed the present Writ Petition under Article 32 of
the Constitution of India. It is filed in the public interest, in order to
secure and protect the right against deportation of the petitioner refugees
n India and to protect Constitutional guarantees under Article 14 and
irticle 21, read with Article 51(c) of the Constitution of India, against the
.cportation of Rohingva refugees whu have taken refuge in india after

escaping widespread violence, bloodshed and discrimination against their

community in their home State of Myanmar.

2) That on the 8 of August 2017, the Ministry of Home Affairs, Government

of India, issued a letter to all the Chief Secretaries of all the State



o

Governments/UT Administrations, raising a concern regarding the
increased ‘illegal immigrants’ in India and their purported ‘grave security
challenge.’ The letter further states, |
“Detection and deportation of such illegal immigrants from
Rakhine State, also known as Rohingyas is a continuous
process...All States/UT Administrations are, therefore, advised to
sensitize all the law enforcement and intelligence agencies for
taking prompt steps in identifying the illegal migrants and initiate

the deportation processes expeditiously and without delay.”

That the petitioners face an imminent danger of being depcrted vide the
government circular which directs the relevant authorities to identify and
expeditiously deport illegal Rohingya refugees. The petitioners submit that
this proposed deportation is contrary to the Constitutional protections of
Article 14, Article 21 and Article 51(c; of the Constitution of India, which
provides equal rights and liberty to every ‘person’. This act would also be
in contradiction with the principle of ‘Non-Refoulement’, which has been
widely recognised as a jus cogens principle of Customary International
Law. That the petitioners claim that despite these Constitutional and
mternational law requirements, the Respondent No. 1 has failed to carry
out their obligations to ensure protection to the Rohingya Community, by
proposing to deport the Community to Myanmar where they face serious

persecution,

3) This Hon’ble Court while hearing the present petition had observed that
the Constitution is based on humanitarian values and hence a
humanitarian approach should be taken on the matter. The Hon’ble
Court further observed that the state has a multi-pronged role - while
national security and economic interests need to be secured, innocent
women and children among the refugee population cannot be ignored. The
Hon'ble Court stated in its order dated 13t October 2017 that in case of
any contingency during the pendency of this petition, the petitioner was

free to approach the Hon’ble Court.

4) Through this interim application the petitioner requests to bring to the
notice of this Hon’ble Court that even while this Hon’ble Court is seized of
the matter, various new reports and circumstances have arisen. These
raise serious issues regarding the Border Security Force (BSF), who have

heen ‘pushing back’ Rohingya refugees: halting ingress, and deporting
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them. These actions amount to a clear violation of the principle of non-
refoulement. Further there have been reports that have highlighted the
deplorable living conditions of the Rohingya refugees, who are scattered in
make shift camps across many States in India. This is again a violation of
their rights to life and dignity, which the Constitution guarartees to every
person living in India. The petitioner seeks to bring these two issues
before the Honble Court and seek directions through this interim

application.
I. Push backs and deportation of Rohingya refugees from India

5' In order to curb the influx of Rohingyas into India, the BSF have recently

adopted a policy that is euphemistically called "Non—engagement’ By this

policy the BSF do not arrest the Rohingya trying to enter Indla but they
‘push them back’ and do not allow “hem to pass thrcugh the borders.

Indian security forces push back Rohingya refugees (the majority of whom

are children, women, disabled and elderly) using chilli and stun grenades

Such ‘pushbacks’ are illegal. They are in clear v1olat£on of Indlas binding

mtematlonal lau obhgatzons and in clear v101at10n of Indian municipal

iaw. These 1llega actions are staining .ndia’s reputation as a country that

upholds the rule of law.

6) Numerous reports over a number of months show that the BSF are

aubjectmg Rohingya refuge es to pusll backs. A Reuters report of 22nd

September 2017 quotes an unnamed official with BSF in New Delhi (who

declined to be identified because he was not authorized to speak to

media};

“We dor’t want to cause any serious injury or arrest them, but

we won't tolerate Rohingua on Indian soil... We’re usin
gL q

grenades containing chilli spray to stop hundreds of

Rohingyas trying to enter India ... the situation is tense.”

A copy of the Reuters report dated 2271 September 2017 is annexed as

Annexure P - 1 Pages _zz_to _3,_‘#)

/) A report in the Times of India of 29t November 2017 quoted K K Sharma,

SN0 D1rector during his mteractlom “with media persons at the annual

e ——

onference of the BSE:
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“Rohingya issue is a complicated one. Qur policy is to push them

back and not arrest them. If we arrest anyone trying to

infiltrate into India, then they become a liability and then there

has to be a process of identifying them. So we just push them

back. As per my irformation, there are 9-10 lakh Rohingyas in
Bangladesh and the possibility of the spillover to India cannot be ruled

out so our policy is to push them back.”

The report goes on to state that K K Sharma added:

“.that none of the Rohingyas apprehended by them were found to be

linked with any terror organizatior.”

(A copy of the Times of India report dated 29t November 2017 is annexed as

Annexure P- 2 Pages ’)r to a‘ j

8 A report in The Asian Age of 30™ November 2017 corroborates K K

Sharma’s commernts :

“The Border Security Force has apprehended 87 Rohz’ngyaﬁ/ till October 31

this year at the India-Bangladesh border out of which 76 _have already
been pushed back to Bangladesh.

“BSF chief K.K. Sharma, while admitting that the issue of ilegal Rohingya

migrants was a complicated one, scid, It _is our po'lwy to push back

the Rohigyas infiltrating into the country rather than arresting

them. If we arrest them, it becomes a liability since then a process

has to be followed in terms of identifying them. So the best way to

deal with the problem is to push them back.’

A copy of the Asian Age report dated &0t November 2017 is annexed as

Annexure P- 3 Pages &to ]

9) Pushbacks are not only occurring on the border with Bangladesh. As a
report in The Hindu on 19t September 2017 shows, pushbacks have also

been ordered in states that share borders with Myanmar:
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“ .. BJP-led State governments in Assam and Manipur have asked

their police, especially in the border districts, to ‘push back

anyone who tries to cross the border.’...The Manipur government,

led by BJP’s N. Biren Singh, too has instructed the police to crack

down in borders towns like Moreh that routinely see brisk cross-border

trading.”

(A copy of the Hindu report dated 19% September 2017 is annexed as
A niexure P-4 Pages&ag to a'l? )

F\&§;\r$rﬁ\&lw;\ AN

B E ORAE BT

10) It hras been widely reported that Bangladesh and Myanmar signed an
accord on November 23 with the stated aim of returning all Rohingya
refugees in Bangladesh to Myanmar. This accord further states that it
aims to begm returning re’ugees by January 23 2018. A Reuters report

of 23“1 November 2017 states:

“Myanmar and Bangladesh signed an accord on Thursday over
terms for the return of hundreds of thousands of Rohingya Muslims

who have fled to Bangladesh, both governments said, amid concern

that Myanmar’s powerful army could prove obstructive.

.“lil‘he return of the refugees should start in two months, the pact
says. A joint working group will be set up in three weeks and a
specific bilateral arrangement for repatriation “will be concluded in a
speedy manner,” the Bangladesh foreign affairs ministry said in a
statement.”

(A copy of the Reuters report dated 237 November 2017 is annexed as

Anriexure P- 5 Pages _'3_Q_t0 Wzé‘_)

.-/

17} Numerous respected actors have warned that returns are unthinkable
and premature given the scale of persecution in Myanmar. A Human

Rights Watch report of 11t December 2017 notes:

“An agreement by Bangladesh and Burma to begin returning
Rohingya refugees to Burma by January 23, 2018, creates an

impossible timetable for safe and voluntary returns and

should be shelved, Human Rights Watch today said in a letter to the

two governments.
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~‘Burma_has yet to end its military abuses against the

p

v Rohingya, let alone create conditions that would allow them

to return home safely,” said Bill Frelick, refugee rights director at

Human Rights Watch. “This agreement looks more like a public
relations effort by Burma to quickly close this ugly chapter than a
serious effort to restore the rights of Rohingya and allow them to

voluntarily return in safety and dignity.

lemphasis added]
(A copy of the Human Rights Watch report dated 11t December 2017 is

annexed as Annexure P- 6 Pa_gesalto ] ng_)

Moreover the conditions in the repatriation agreement, including

purported respect for rights of voluntary return, are hollow and insincére.

As one example, a letter dated 11" December 2017 sent from Human

Rights Watch to Bangladesh and Myanmar highlights:

“Guiding Principle A.3 [of the agreement] appropriately states that

verification for return “will be based on evidence of past

residence in Myanmar.” However, the principle should

acknowledge explicitly that much documentary evidence of

past residence in Myanmar has been lost during the ethnic

cleansing campaign that forced people from their homes, the

difficult journey to Bangladesh, and the chaotic conditions

after arrival in Bangladesh. Evidence of past residence should

include having been registered in Bangladesh after arrival, usitness
affidavits, and other non-documentary means of veriﬁcation.‘k aﬁ%

lemphasis added)]

The letter adds another fatal flaw:
(Poge 26)

“Thus far the government of Myanmar has not publicly admitted the
causes of the displacement and has taken no steps to address
them. Senior military officials responsible for planning, ordering, or
allowing ethnic cleansing, and security force personnel and others
who participated in attacks, nave not been identified or held

accountable. The security forces continue to present an

imminent threat to any Rohingya families that would return.

Any assurances of security upon return would be

meaningless, since that security would depend on the very




same security forces that recently drove them out of the

country.”
[emphasis added]

(A copy of the Human Rights Watch letter dated 11th December 2017 is

a; nexed as Annexure P- 7 Pages 3£to _Q)

Pusm B ACE OF v iz A S el B N
12) The pushbacks are particularly egregious since the vast majority of
Rohingya refugees are either children (under the age of 18), women,
disabled or elderly. A UNICEF Report of 26t January 2018 states:

\.‘,C 'l""
“Almost 60 per cent of the refugees are children. Many have

become separated jrom their families or fled on their own. All have

suffered tremendous loss.”

[emphasis added]

/A copy_of the UNICEF report dated 26t January 2018 is annexed as

Aunexure P- 8 Pages 4/ to ‘{: }

Ar- October 2017 report by UN Women indicates the proportion of the total

R+hingya population who are female:

“The distressed and traumatized displaced population -

b

approximately 51 percent of which are women and girls -

lives in terrible conditions and lacks adequate food, water,
sanitation, medical care and access to their livelihoods and assets.”

[emphasis added]
(A copy of the UN Women report from October 2017 is annexed as Annexure

P- 9 (Pages y‘ to gi )

13) The pushbacks are also egregious in the context of the humanitarian

catastrophe in Bangladeshi refugee camps - hundreds of thousands of
children and otherwise vulnerable people face a real risk of death and
because of unsanitary conditions and disease outbreaks (including

diphtheria) as a UNICEF report of 16t January 2018 shows:

“As the Bay of Bengal region gears up for cyclone and monsoon

seasons, the United Nations Children’s Fund (UNICEF) is warning

that more than half-a-millon Rohingya children already living

in “horrific” conditions in makeshift _settlements in
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B

Bangladesh may face compounded risks of disease and

displacement.

‘What _is already a dire humanitarian situation risks

becoming a catastrophe,” Edouard Beigbeder, the head of

UNICEF programmes in Bangladesh said Tuesday, raising alarm
over the impact of the approaching cyclone and monsoon seasons.

“Hundreds of thousands of children are already living in horrific
conditions, and they will face an even greater risk of disease,

flooding, landslides and further displacement.

“According to the UN agency, an outbreak of diphtheria in the

camps has already claimed some 32 lives, including at least

of 24 children, with more than 4,00_0 suspected cases

reported.”

[emphasis added]
(A copy of the UNICEF repcrt dated 20% January 2013 is annexed as

Ariexure P- 10 Pages _Qto éz 2
Pushbacks are illegal

14) It is in the above-mertioned context that the petitioner submits
nushbacks are illegal because they ‘.’_iQ_l_E%ES thg Vr_;org_l__-de-rogablre customary.

international law norm of non-refoulement.

—

100 It is well established that the customary international law norm

prohibiting refoulement includes within its scope the prohibition of any

——_—— - y

measure that would directTy or inciirectly refoule a refugee, including

| ushbacks{In its Note on Internationai Protection of 13t September 2001

UNHCR stated:

f o 5t
“...The duty not to refoule is also recognized as applying to refugees
rrespective of their jormal reccgnition, thus obviously including
asylum-seckers whose status has not yet beer determined. It

encompasses any measure attributable to a State which could have

the effect of returning an asylum-seeker or refugee to the frontiers of

ternitories where_his or her life or freedom would be threatened, or

where he or she would risk persecution. This includes rejection at
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the frontier, interception and indirect refoulement, whether of an

individual seeking asylum or in situations of mass influx.”

. [emphasis added]
(A copy of the Note on International Protection of 13" September 2001
UNHCR is Annexed as Annexure P- 11 Pages s.a" to & )

16) On 31st January 1994 the UNHCR published its response to guestions

Germam in Cases 2 BvR 1938/93, 2 BvR 19583/93, 2 BvR 1954/93
[hencefomard “UNHCR Response to FCC7). It came to the following

posed fo 11: by the Federal Constitutional Court of the Federal Republic of

conclusions, inter alia, about the principle of non-refeulement as a norm

7 7 rnational law:
of customan mte P“@ ¢

\

Conclusions. (1} The principle of non-refoulement has received

<
-9% )

widespread acceptance and its fundamental character has been fully

recognized.

(5) The principle of non-refoulement includes non-rejection at

TN e a5 sl

the frontier, if rejection would result in an individual bemg
o

forcibly returned to a country of persecution.

(6) The principle of non-refoulement, including non-rejection at the

frontier, has also been acceptefl in the practzce of States and its

fundamental nature has not been serious y questio red.
(7) In view of the above, UNHCR considers that the principle of non-

refoulement has acquired a normative character and constitutes a rule

3

of international customary law

[emphasis added)|
(A copy of the relevant portion of the UNHCR Response to FCC published 31st

January 1994 is Annexed as Annexure P- 12 Pages 13_ to i! )

17) Tt is further submitted, in corroboration of the above, that non-

refoulement must include- pushbac <s within its scope because the

principle of non-refoulement as stated in Article 33(1) of the Convention,
which is also customary inlernational law, prohibits refoulement: “in any

manner whatsoever {o the frontiers ¢f territories where his life or freedomj

would be threatened” [emphasis added].

18f The above makes it clear that as a point of law, pushbacks amount to

refoulement. It is also clear as a point of logic why, on the current facts,

pushbacks amount to refoulement. Where Rohingya refugees are pushed
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back into Bangladesh, chain-refoulement is almost certain, given the
Bangladesh government’s stated intentions and active attempts to return
Rohingya refugees to Myanmar. Where Rohingya are pushed back into

TS

Myanmar then they are directly refouled.

79) It is not open to the Government of India to suggest that a norm of
customary international law does not apply where a State has chosen not
to become party to a treaty that has identical provisions to a norm of
customary International law. Such a claim is wrong in law. As the
International Court of Justice noted in Military and Paramilitary Activities
n and against Nicaragua (Nicaragua v. U.S.), Merits, 1986 ICJ Reports,
page 14:

179. “It will therefore be clear that customary international law

continues to exist and to apply, separately from

international treaty law, even where the two categories of

law have an identical content.”

l[emphasis added]

%Vj Some norms of customary international law rise to the status of non-

B IEASR S1S  NLP

derogable norms - also called jus cogens norms or peremptory norms.
Such norms are not open to appeal, challenge or dercgation, but are so
axiomatic to civilized international order that they are deemed final. They
are the highest ranking norm in the international hierarchy, above both
Treaties and ordinary customary international law. Artizle 53 of the 1969

Vienna Convention on the Law of Treaties defines a peremptory norms as:

“...a norm accepted and recogmized by the international community
of States as a whcle as a norm from which no derogation is
permitted and which can be modified only by a subsequent norm of
general international !aw having the same character.”

\A copy of the relevant portion of the Vienna Convention 1969 is Annexed as

Annexure P- 13 Pages j_ito f’ }

21) Non-refoulement is not only a norm cf customary international law, but
it 1s also a non-derogable norm. The UNHCR in its Advisory Opinion dated

bt January 2007, referenced in the main petition submitted, states:
[Poge 104
| Foge 104)

12. ...“The fundamental and non-derogable character of the

principle of ﬁon-refoulement has also been reaffirmed by the
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Executive Committee of UNHCR in numerous Conclusions since

1977, Similarly, the General Assembly has called upon States ‘to

respect the fundamental principle of nonrefoulement, which is

not subject to derogation.’”

The UNHCR goes on to spell out what it means in practice for the principle

to be non-derogable: |
U’ a«G e 10 ‘1)

“It 1s non-derogable and applies in all circumstances, including

in the context of measures to combat terrorism and during times of
armed conflict.”

[emphasis added]
(- copy of the UNHCR Advisory Opinion dated 26t January 2007 is Annexed

a . Annexure P- 14 Pages ule_to Il_c___)

22) The above makes it clear that: pushbacks amount to refoulement;
refoulement is prohibited as a jus cogens norms of customary
international law. The Border Security Force’s pushbacks, on the orders of
the Government of India end state Governments, therefore put India in
breach of a non-derogable norm of customary international law. India

stands guilty of one of the most egregious violations of international law

possible,

g{j) Even if there is a national security exception for refoulement, it is not
available for pushbacks as a matter of logic. Conceptually, pushbacks
force refugees back into the hands of their persecutors before even a
semblance of a chance arises to scrutinize the refugees’ antecedents.
Moreover the national security exception is not available as a matter of
fact for these specific pushoacks occurring. These specific pushbacks are
occurring in an indiscriminate and arbitrary manner - chili grenades and
stun grenades are used to refoule whole groups. Moreover, there is not
even pretence on the State’s part that cach individual being refouled poses

an_individual security threat. To the contrary, the BSF Director K K

Sharma admitted that pushbacks occur for mere expediency, because
otherwise: “it becomes a liability since then a process has to be followed in
terms of identifying them.” Moreover he admitted that none of the
Rohingya actually apprehended by them in the course of BSF pushbacks
were found to have any links to any terrorist organisation. Since

pushbacks are arbitrary - toth conceptually (as a matter of logic), and on
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the current facts - any attempt to justify them by ‘national security’ is

absurd.

~4) Moreover, as a jus_cogens norm, the principle of non-refoulement is
axiomatic to civihlhi—é;ami_r-ﬁéx:ﬁational order. To the extent that ‘national
security’ exceptions exist, they must he limited and carefully applied ~ any
‘national security’ excepticn must be rigorously and carefully proved. The
term cannot become a ‘catch-all’ into which everything falls, because that
would extinguish the substance of the right. The Hon’ble Court must
therefore take exceptional care in evaluating whether measures purported

in the interests of ‘national security’ are in fact on that basis.

\/2’5) [t is clear that refoulement is a breach of Article 21 rights guaranteed by
the Constitution of India. Infringements of Article 21 must satisfy the
procedural and substantive due process tests. Pushbacks satisfy neither
of these - the fact they are arbitrary means that they are not fair or
reasonable, either in process or substance. Pushbacks are also
disproportionate. First, their arbitrariness means that there is little
rational nexus between the stated aim and what is being done. Second,
the seriousness of the jus cogens rights being violated outweighs any
countervailing  interest, particularly given that the purported
countervailing interest (national security) is not rationally linked to the
action of pushbacks. Third, the manner in which the Article 21 rights are
being violated makes the infringements necessarily disproportionate. This
's because the BSF’s use of stun and chilli grenades (against all Rohingya
ncluding children, disabled persons and pregnant women) violates the
nbsolute prohibition on torture and cther cruel, inhuman or degrading
treatment under international humen rights law. As noted by the
European Court of Human Rights in Ali Giine v. Turkey [(Application no.
9829/ 07} Judgment 10 Aprii 2012:

43. “Having regard to the effects the gases cause and the potential

health risks they entail, the Court consider that the unwarranted

spraying of the applicant’s face in the circumstances described

above must have subfected him to intense physical and mental

suffering and was such as to arouse in him feelings of fear,

anguish _and inferiority capable of humiliating and debating
him [see, mutatis mutandis Kudla v Poland [GCJ, no. 30210/96 § 92,

ECHR 2000-X]). It thus concludes that by spraying the applicant in
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such circumstances the police officers subjected him to

inhuman and degrading treatment within the meaning of

Article 3 of the Convention ["No one shall be subjected to torture or

to mhuman or degracling treatment or punishment”].”

Since the unwarranted use of chilli and stun grenades by BSF amounts to
inhuman and degrading treatment, it can never be justified, and will
always be disproportiona-e. The petitioner hence seeks directions from
this Hon’ble court that there be an immediate halt to all such border
pushbacks which are a clear violation of the non-refoulement principle of

customary international law.

II. Living Conditions in Rg__lx_ingyggq{ugee Camps

26) There are a reported total of around 40,000 Rohingya in India (though
this is unverified). Numerous media reports claim 17,000 have been
registered with UNHCR. Many of the Rohingya refugees imve been in India
since 2012 following sectarian violence in Rakhine State, Myanmar. They
live in different locations across Indiz. (D_e_lhi, Hyderabad, Jammu, Mewat
in Haryana and Jaipur). 'With thcir legitimacﬁfzzts _refugees still under

question, their hvmg conchtlons and scope for 11ve11hood in terms of

i *F A@he |2 | )
“The Rohingya in India live in squalid camps without access to |

schools, medical facilities, or re,gular work India does not allow |

refugees or asylum seckers to work, so the Rohingya are forced to\
eke out a living in the informal sector as day labourers org

domestics.”

wor the sake of this application, the treatment of Rohingya Refugees is
compared with that of the Sri Lankan Tamil Refugees in Tamilnadu, who

henefited from numerous welfare schemes.

/A copy of fact-finding report in Kalindi Kunj, Delhi by Human Rights Law

Network dated November 2012 is annexed as Annexure P- 15 Pages

09 © 198

Shelter



27) Though some Rohingya refugees live in rented accommodation with

reasonable living conditions, most are hvmg m _urban/semi-urban

s__lErni/ ‘'shanties (huggies) constructed from ‘kacha’ Wmaten_als. Settlements
arc often located in smaller, free spaces such as street corners, farm
fields, garbage dumps riverbanks, industrial sites, train tracks, under
bridges, beside major hlghways The l;ggti;mmnts are little more than
overcrowded shanties that are at risk of fires and public health risks.
Examples include the Mewat camp in Haryana where a fact- -finding
mission of the Human Rights Law Network reported in September 2015@ HU

“the community has to fend for itself.” The report further noted:

f‘fP ‘at;f-})

\
‘the recent water logging and snakebite incident is a result of
insufficient infrastructure such as a decent housing for the

refugees.”
(A copy of fact-finding report to Mewat by Human Rights Law Network

sSeptember 2015 is annexed as Annexure P- 16 F'ages‘_&éto ! S 9 }

28) The petitioner submits that despite the refugees’ temporary and

makeshift accommodation, there is no ‘government 1ntcrnent1on to provide

shelter and other basu: amemtles By dismissing Rohingya as fllegal

1mm1grants the govemment has washed its hands of the problem, without

the provision of any form of aid to them. In comparision, Mmlster Kiren

[

Questlon No. 1175, Answered on 04.05. 2016) that Tamil refugees

benefited from:
i 171; »
“‘accommodation, electnaty, drwnkmg water and torlet faczlttzes ete.
Sfree of cost. In addition, other faczlztze such as monthly cash

asszstance, free clothing materials, utensils, subsidised ration,

educational assistance etc. are provided.”

(A copy of Shri Kiren Rijijju’s answer on 4t May 2016 is annexed as

Annexure P- 17 Pages L:rt.o ':)‘

A ~eport in The Hindu of 9th December 2007 corroborated the State assistance

given:

yel b
} <5

o oy )
“The State government will spend Rs.6 crore this year towards

improvement of infrastructure facilities in  refugee camps
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housing Sri Lankan Tamils, Special Commissioner and

Commissioner for Rehabilitation R, Karpoora Sundarapandian said
on Saturday.
“The Department of Rehabilitation has been allocated Rs.42 crore for

the current year, which will be utilised for infrastructure

improvement in the camps, cash dole, supply of rice at

subsidised prices and utensils, he told presspersons at the

Vazhavandankottai refugee camp near here.”

[emphasis added]

(- copy of The Hindu report dated 9t December 2007 is annexed as

Annexure P- 18 Pagesﬂ_to 1

A -eport in The Indian Express on 26t Se ptember 2017 added:
______ | S B

“Officials said the Tamil Nadu government prou;t'deshRs 1,000 every
month to the head of a Sri Lankan Tamil refugee family, Rs 750 to
each adult, and Rs 400 to each child. Each réfugee family gets 20
kg of rice every month, and hus ration cards to purchase from the
public distribution system (PDS).”
(A copy of The Indian Express report dated 26t September 2007 is annexed
as Annexure P- 19 Pages lé
29) The petitioner submits that access to adequate housing and shelter is
part of the Article 21 r1ght> that are available to refugees in India as well

as part of Internatlonal human r1ghts law, which recognizes everyone’s

right to an adequate standard of living, including adequate housing.

Adequate housing was recognized as part of the right to an adequate

standard of living in the 1948 Universal Declaration of Human Rights and

in the 1966 Internatlonal Covenant on_ Econom1c, Social and Cultural

Rights. These rights must be secured to the Rohingya refugees in India in
order to realise the rights guaranteed to them under the Constitution and

International law.

Health and Sanltatlon

30) Access to basic services is limited in most Rohingya settlements. There

1s an acute shortage of watPr a.nd sarntatlon services, and restricted or no

electric supply, making ths arecas unsafe - part1cular13 for women and
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children. As the Human Rights Law Network fact-finding team to Mewat of

September 2015 noted, water-logging 1s a persistent ar.d deadly problem

“The water loggmg problem is a recurring situation that requires ad

hoc as well as prevention measures. The recent incident of snake\a “?D

bite has shown that the water not only exacerbates life but also

poses a threat to the life of the residents.”

They added:

mO 140)

“The people residing in these camps are lwmg wzthout any a%ess to

safe water and sanitation. The only possibility for the refugees to

get fresh water is to buy the water. The camps lack the facility of

safe drinking water. Potable and non- potable 1,400 litres water

costs Rs. 600/-. Poor samtatzon systems are among the leading

causes of the qpreca of preuen rable diseases in developing nations.
The waste is dzspo;ed in the btreetgig“;tlers with proper plumbing
does not exist [neither temporary nor permarient ones); instead,
people are left with no other cption but to defecate in the open (by
digging holes in the ground).”

(As noted in Annexure P-16)

A similar situation was discovered by the fact-finding team at the Kalindi
Kunj camp, and reported in the already mentioned article from The Wire

dated 15t September 2017.

37} A number of Rohingya women and girls report reproductive health
problems — unsurprising given the use of rape as a weapon of war by their

persecutors. However as the Human Rights Law Network fact-finding team

to Mewat of September 2015 noted:

“Pregnant and lactating women are in an especially uulnérablq
position. These women are in dire need of special care, for which
schemes do exist but are mostly not available for the refugee
womnen. This is either due to the lack of knowledge of such services,’
the denial of access, or non-existence of facilities.”

{As noted in Annexure P-16}
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32) The provision of health chld sanitation facilities is a primary prerogative
of any State and somethmg that cannot be derogated from. The right to
live that is guaranteed in any civilised society (and to all people by Article
2}_) implies the right to food, water, decent environment education,
medical care, and shelter. These are basic human rights and upheld as
such by this Hon’ble Court. Therefore, the right to healthcare must be

guaranteed to refugees as well.

33} Shri Kiren Rijiju, Minister of State in Ministry of Home Affairs,
sanitation facilities, noted the contrasting provisions made available to
Tamil refugees. He did so in response to a Rajya Sabha Question {(Un-
starred Question No. 1175, Answered on 04.05.2016):

‘the State Government is also extending various welfare gcéﬁer;nes a
such as Gtrl Child Protection Scheme, Social Secunty Scheme, g
Matermty Fmanaa? Assistance Scheme, Marriage Assistance ‘f
Scheme etc. to the Sri Lankan Tamil refugees in the camps.” r

—-i

(A noted in Annexure P-17)

Sirvilar schemes need to be put in place for the welfare of the Rohingya

rel igees to improve their overall living conditions.

Livelihood

34) UNHCR policy associate Ipshita Sengupta explains ir. a Scroll report of

8t January 2018:

N,

{ ~:)

“Rohingya refugees in India are very poor, have limited education
and skills and work in low-paid, informal jobs where they are

sometimes harassed and exploited,” said UNHCR policy associate

Ipshita Sengupta.”

The above-mentioned Scroll report goes on to document how that many

Rohingya work in explo1tat1\ae mdustrms hke rag- p1ckmg, and as bonded

Iqbourers

t'e tb ,)

“Sold for $130 to work as a rag picker in the northern ]ndzagz town

of Mathura, Rohingya refugee Abdul Rahman lived in a tenement of



stitched-together polythene bags and pined for his home and the
lush farmland he owned in Myanmar’s Rakhine state.

| { e 161
“Rahman was sold, along with three other trafficked Rohingya, for
Rs 25,000 in Mathura. His employer deducted the money from his
wages, leaving him penniless when he was rescued.
Another rescued Rohingya, Sadiq Hussain, 22, had not earned
enough to pay back the Rs 25,000 his employer gave him when he
started work almos: four years earlier. “I still owed him Rs 5,000
when I was rescued,” he said.
Hussain did not have a job or a roof over his head and feared he
could not find work because his dentity card, issued by the UN
refugee agency was with the authorities.”

(A copy of the Scroll report dated 8t January 2018 is annexed as Annexure

P- 20 Pages ’_Lto ! )

A few refugees run their own businesses such as vegetable hawkers,
grocers and mobile phone shops. Most women in the community do not
work. Some women are engaged in home-based work such as
tailoring/embroidery, domestic helpers or take up seasonal work such as

walnut breaking (Jammu).

\% In contrast programmes for Tamil refugees, such as under the auspices

of the Comm1ssmnerate of Rehablhtatlon and Welfare of Non Resident

e

amils (CRWNRT) have soug ht to facmtate the hvehhood; of those in the

amps as a priority. A report in The Hmdu on 2nd Ma_y 2! '12 documents:

“The State Gouemment had sancz‘zoned Rs 76 fakhs for creatmg

for Power R, Viswanathan.

‘He was distributing laptops to village administrative officers and
priceless sewing rrlach.in;;—éd Lankan refugees at the Collectorate here
on Tuesday.

‘More facilities will be created in all the seven camps for creating

better living place for the refugees. Sewing machines will ensure

sustainable income generation activities for them. Basic amenities

would be improved and infrastructure created, he added.”

“In his special address, Collector N. Venkatachalam said that refugees

should avail themselves of schemes for their uplift,”




[emphasis added|
(A copy of The Hindu report dated 27 May 2012 is annexed as Annexure P-

Pages [0 |

36) Access to government schemes for educations, pensions, rations as well
as other social security benefits and livelihood opportunities is essential
for the Rohingya community’s welfare and overall deveiopment. Moreover,
as with the Tamils there should be no discrimination ‘n terms of gender;

women must be provided resources and trained, too.

Rohingya children

37) Children in the Rohingya community are particularly vulnerable as
many have witnessed severe violence in Myanmar and during their
journey in search of asylum. Many have faced physical and emotional
abuse, exploitation and forced marriage. Some have been separated from

their families. Many children have never attended schonl and cannot read

T Write.

38) Due to the poor socio-economic status of the Rohingya community some

Rohmgya chlldren are working in hdzardous 1ndustne:, such as heavy

construction and rag plckng While a few children attend government

schools many others remain out of school as they work to support their
families, are married off early, or lack documentation as the fact-finding

report to{Mewatjstates: »1 RN L AxesE

14
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“The children of the camp are not allowed to reg{zster at the local
government school due to ldc__k: of pfoper documents and Adhaar
card. Although the refugee childrenmcan attend classes, they are not
a part of the forma Pducatton system because Ihezr names are not
regzstered As a consequence, they are not able to attam certif icates

or to properly enrol in the educaiion system.”

(A noted 1n Annexure P-16]

39) Children in school are empowered and have significantly gained from
the opportunity to learn and play in a safe space. Children not in school
are exposed to risks of child labour, child marriage, child molestation and

may suffer from low self—esieem ~depression and loss of hope. The Free

School Education scheme enforced by the CRWNRT in Tamilnadu

B s S S S
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encourages refugees to send their children to school. In corrobroation of

Minister Kiren Rijiju’s comment that Tamils receive “educational

assistance”, an Ind1an Express report of 26th September 2017 details what

this is:
4 { Yo () l
“Refugee children are eligible to study free up to-Class 12 and
receive benefits due to Indian students including free textbooks,
uniform, bicycles, mid-day mecls, bus passes and laptops.”

(s noted in the The Indian Express report at Annexure P- 19)

The government must ensure that all Rohingya refugee children are
zuaranteed access to government schools and scholarships/schemes for

iigher educations as well.

40} All of the above submissions on living conditions also draw on case
studies by South A31a Human Rights Documentation Centre. These detail
living conditions in camps in Delhi, Hyderabad, and Jaipur along with
photographic evidence of the conditions.

(A copy of some of the Case Studies on living conditions of Rohingyas done by

the South Asia Human Rights Documentation Centre are annexed as

Annexure P- 22  Page l‘u to. léé )

Overall: Discrimination in Living Conditions

41} As the discrimination against Rohingya Refugees is apparent, the
government cannot continue to overlook the rights and entitlements of
these people. There are fundamental human rights and principles of
mternational law that cannot be infringed upon, and it places an
obligation on the State to provide for food, sanitary fecilities, education

and quality health care to all refugee pepulations to the exclusion of none.

ié/}‘ Taking into consideration the welfare schemes put in place for Tamil
refugees, the government of [ndia must implement policy measures for the

safety and protection of the Rohingya refugees.

PRAYERS
in view of the above facts and circumstances, it is respectfully prayed that

this Hon’ble Court may be pleased to pass the following ad-interim direction:-

|
|
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Direct the Union Government and all border State governments to

ensure that the “push-back” of Rohingya Refugees dces not take place,

as it is in contravention of non-derogable principles of customary

R

international law,

............ ompliance report directly or
through the Ministry of Home Affairs regarding their strict adherence to
no push back policy for Rohingya Refugees seeking refuge in Indian
Territory.

Direct the respective State or local municipal run medical health care
centers to provide mfﬂ%?ﬂf?f‘_’f?s to those residing in the Rohingya
camps. k o "

Direct all State governments to provide education in all State run
schools to Rohingya refugee children

Direct the Mini_st__g'mg[”ﬂg_@iﬁ_f_fa‘irs to expeditiously grant Refugee

identification cards through the FRRO for the Rohingyas in the informal

camps, so that they may avail employment opportunities, health and
education facilities.
Issue or pass any other direction or order, waich this Hon’ble court may

deem fit and proper.
PETITIONER

THROUGH
PRASHANT BHUSHAN

COUNSEL FOR THE PETITIONER

T S a1

JR WWN BY: CHERYL D’SQUZA
Da™E: =< JANUARY, 2018, NEW DELHI
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IN THE SUPREME COURT OF INDIA
{CIVIL ORIGINAL JURISDICTION]
LAANO. OQF2018

IN
Writ Petition (Civil) No. 793 Of 2017

IN THE MATTER OF:

MOHAMMAD SALIMULLAH & Anr . PETITIONERS
VERSUS
UNION OF INDIA & Ors L GRESPONLENTS
AFFIDAVIT

| Mohammad Salimullah, S/o Amanullah, R/o Anagaung. Buthidaung,
Rakhine, Myanmar, (presently residing at. Plot No. G-15. :al no. 2,
Kanchan Kunj, near Kalandikunj, Madnapur Khadar, Delni — 70025). do

hereby solemnly affirm and state on oath as under:

1. That | am the Petitioner No. 1 in the aforementiored v cetition and
being famiiliar with the facts and circumstances of e case. [ am
competent and authorized to swear this Affidavit. | have also been

authorised to file this affidavit on behalf of Petitioner No. 2 as weil.

2. That | have read and understood the contents of te Interim
Application. | state that the facts therein are believed w 1.2 frue to the

best of my knowledge and nothing material has bec: concealed

therefrom.
3. | further state that the arwlires are true copies of ther respective
originals. 2 _S—:’é
DEPONENT

VERIFICATION:
| the above named Degonent, do hereby verify that the contents of the

above Affidavit are true and correct *o my krowledge: that no wart of it is

false and that not\hn\wg mater al has peen concealed therefrom

Verified at New D H\'\on ﬁ_;;) Q} day of January 2018.
\ - ; . /
NERE \’—\ r'j\'-{;'.'.‘ , p ;\‘,’\)'/’

J

i 2 S PONENT
- ( J iy (/{hr
e \ 5( J@,“:}r.
+ A B y > f:)‘, *—-’f?‘ .
O@
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India using chilli
Rohingya influx

sprays, stun grenades tc
September 22, 2017

Rupam Jain

weuters

NEW DELHI (Reuters) - India has stepped up security alo;
~orous eastern border with Bangladesh and is using “cl

cenades” to block the entry of Rohingva Muslims fleein. o -

qeir homeland of Myanrnar, officials said on Friday.

‘order forces in Hindu-majority India, which wants o d

1,000 Rohingya already living in the country, citing secrisv
-~ nfiltration

en authorized to use “rude and crude” methods to sto e,
attempts.

“We don’t want to cause any sericus injurv or arrest thom,

P

dissuade

1eots largely
and stun
aolence in

L utt around
isks, have

We won't

tolerate Rohingva on Indan soil,” said a senior official wiin e Border

cecurity Foree (BSF) in New Delhi.

<ohingvas trving to enter India the situation is 1o s

~flcial, who declined to be identified as he was not autqos: »

media.

More than 420,000 Rohingva have fled to Bangladest s
when a coordinated attack by Rohingva msurgeids on vz,
forces triggered a counteroffensive, killing at icast 404 p..

militants. The United Nations has called the assault a “toxt: o

of ethnic cleansing”.

Denselv populated Bangladesh is struggling te shelter ol
desperate for space to sel up saacks, sparking worrles in |
rrlux could spill into its territory,

[ P.S. Jaswal, a deputy inspector general of the BSEF poat
j vt of the border in India’s eastern state of West Bengal, s
vere told to use both chilli grenades and stun gronades o

b hingva.

“hilll grenade makes use of o naturallv-occurring corp
poowder o cause severe irritatior and wmporarth, mumo:n

Prime Minister Narendra Modi’s rindu nationali U gover:r

increasingly hostile towards the Rehingve in India, with .

sdreds of
sdded the

1 to speak

Aug. 23,
. security
~ne, mainly

K example

refugees

.o that the

L2 oa large
IS troops
- back the

cd 1n chith
slAarget,

15 growing
e Minister
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Rajnath Singh calling o1 Thursday for their deporaati o as illegal
nigrants.
- eeking to get legal clearance for the deportation plan, the oo e ministry

»ld the Supreme Ceurt this week it would confidentially privide it with
Atelligence information showing Rohingva links with Piiistan based

ilitants.
Most of the peaceloving refugees had no link to crim nal . ctvity, two
Rohingva men protesting against the deportation move toui India’s top

court on Friday.

An official of India’s federal investigations agency said it was - cking help
from Muslim religious leaders to step up surveillance of the 2 iingya.

Police have arrested a suspected al Qaeda rember thev Lelieve was

trving to recruit Rohingyva in the country to {ight sccur - forces In
Myanmar, More than 270 Rohingva have been in Indhan 0! e 2014,
Our investigations have revzaled that Al Qaede wants o < - india and

sangladesh as their base to start a religious war against Myvonmar,” said
2w Delhi police official Pramod Singh Khuswah. “Ciearls thev are a

reat to our security.”
. nk: https:/ /www.reuters.com/article /us-myvany - rohingva-

india/india-using-chilli-spravs stun-grenades-to-dissuace 15 ngva-

influx-idUSKCN1BX1BG

TRUE COPY
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Our policy is to push back Rohingyas and not air.st them:
BSF

Jlovember 29, 2017
~eeraj Chauhan
"he Times of India

VEW DELHI: The Border Sccurity Force has apprehended 7 Rohingyas
1l October 31 this vear at thz India-Bangladesh border ¢t f which 76
ave already been pushed back to sgladesh.
mteracting with media persons at the annual conference o the force
BSF director general KK Sharma said, "Rohingva 1ssuc N ‘-‘Jmplicatecﬂ
one. Our policy is to push them back and not arrest them I we arrest

anyone trving to infiltrate into India, then thev becomy « L ability and
then there has to be a process of identifving thers, So we jos sush them

hack”. ~

As per my information, therz are 9-10 lakh Rohingvas i+ DBangladesh
.nd the possibility of their spillover to India carnol be olec out so our
oliey st push  them back,”  said N Sharma.

~

‘qarma. however, claimed that nonc of the Rohingvas o 1oended by
em  were found to be linked with any  lerror o ganization.

—

The intelligence agencies have claimed that some of the <¢-.ngvas have

inked with terror groups like 1815 and LeT.

“harma also said that BSF men are not gualificd enotghy 1 cistinguish

tween the facial featurcs and langaage of differen: K of people
mifiltrating into India from the Indiz-Bangladeshi - border.

" has also

To control the situation at the India-Bungladesh border.
proposed raising five more sattalions for enhanching <. . vment on
vulnerable routes of infiltration.

3¢ sald In oa

About whv Rchingyas are tnying to come 1o India.
1y revealed

statement, 'The interrogatior: of apprenended Rohingvas
t.at they have been stayving In pefugee camp at oy s Sazaar n
tangladesh where there is no hasic amenities availabie so ooy do not

v ant to settle there.”

tgents allure these Rohingvas with good job opportuntics £ hndia and

i1 them that they will work with their cwn Mustim comm _
. the states such as Jammu and Kashmir, Tami Nadu oo » s Bengal
litate their cross-border movemen: -nd ensure
“ost of the

LI some

They assure them to faci
safe arrival at their destination m lien of some amoeunt.
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~ohingyas go to Jammu because some Rohingvas have aoready been

staying there for the last few years,” says BSF.

“Apart from being a natural choice due to ts Musim :ority, the
Rohingvas say that thev pick Jammu and Kashmir duc @ cconomic
ronsiderations and most of them follow the same patterii,” sax s BSF.

nce a Rohingya reaches Jammu, he stays there for o few oonths and
then invites other relatives, informing them of job h_[_)p(’)rl..rﬂties and
better pay. In rare cases, if some of the Rohingras do noe ¢ sermanent
job, thev go to another state for carning money or to setiic there, the
BSF statement savs.

Link: https://timesofindia. mdiatimes.com/india/our policy s-to-push-
" ick-rohingyas-and-not-arrest-them-bsi/articleshow /6 v 0 0.cms
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3SF: Policy is to push back Rohingyas, not arresi .nem
sovember 30, 2017

The Asian Age

This year, the BSF has apprehended as many as 57+ 0 ngyas tilﬂ
, . ‘ o |
October 31 out of which 76 have already been pusacs back into

Bangladesh. —

iew Delhi: The Border Security Force has said thal 1's poicy was to
nash back the Rohingvas rather than arrest them as 01 secomes &
“rability.”

-

14SF chiel K.K. Sharma, while admitting that the issue oi 110 Rohingya
migrants was a complicated one, said,"[t 1s our policy v po-i back the
nhigvas infiltrating into the country rather than arresting srem. If we
Lrrest them, it becomes a liahilitv since then a process hos o be followed
i1 terms of identifving them. So the best to deal with (e o blem is to
©.1sh them back.” -

i+ claimed that there werc an estimated 36,000 Rohingyas present in

“fferent parts of the country.

nis vear, the BSF has apprehended as many as & Cingvas (il
iotober 31 out of which 76 have already been pusheo back into
"ingladesh. BSF officials claimed tha: Bangladesh revien: the main
wurce of Rohingva migrants as an csurated 9 10 lalkh o7 them were
staving in different camps in the neighbouring country. s of these

Rohingya migrants are said 0 be in camps in 3angladesh - ox’s Bazar
area. Mr Sharma aiso claimed that the BSF was dealing vooo the “spill
over” of these Rohingyas into [ndia and patrelling aivng e sensitive
Indo-Bangladesh border has aiready been intensilied noa Lod to push

the Rohingyas back into Bangladesh I they were caught Crossing into
India.
“The feedback we have received is tha: most of the Roono o oomigrants

..re not happy with the conditicns in carps in Bangladcsin. 5o they try to
(1oss over into India in hope of gelting jobs and a better lfc. There are a
rumber of agents operating along the border arcas wnd o assure
[:nhingyas of a safe passage into India so we arc alert nc ing with
1:1is problem,” a senior BSF official added.

PRI

© a bid to further strengthen patrolling. the BSE is alse pan: ing 1o ralse
(e additional battalions which would be deploved wlong the Indo-
i mgladesh borders to check infiltration by illegal Rohingve o grants.

Lk http:/ /www.asianage.com/india/ali-indie; S0 I olicy-1s-to-

push-back-rohingvas-not-arrzst-them.himl
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o BJP States tell police to push back Rohingya js

‘eptember &, 2017
“andeep Phukan
"he Hindu

‘ssam and Manipur have placed their forces on alert

1e Centre is vet to spell out its stand on undocumented Rokingya

1t BJP-led State governments in Assam and Manipur have asked

ieir police, especially in the border diswricts, to “push back anyone
who tries to cross the border.”

While Assam shares a 262 km border with Bangladesh, three other
northeastern States — Manipur, Mizoram and Nagaland — are also
front-line States. The BJP governments in Assam and Manipur have
issued “alerts to mount extra vigil in the border areas.”

Assam Chief Minister SarbanandaSonowal is believed to have

conveved to the Border Security Force (BSF| personnel and top

officials of the State police to “push back if any Rohingya family tried
“cross over the Bangladesh berder, seeking refuge.”

Majority
Areas

Seeking refuge Rohingya  cpin State

Magwa
. reqiosr
Rakhine
State - -
_"/!I —-_—l
f’ - Rcfmirrgya
Persecuted Mm.en::m

Rohingya have fled
Rakhine State into

Rakhine, v
. v Rargladesh. From
Myanmar (Burma} W‘-Q-\ L tm?rge, same are

| Lo trying to seek refuge

. T nIncia

The Manipur government, lec by BJP's N. Biren Singh, too has)

instructed the police to crack cown in borders towns like Moreh that
sutinely see brisk cross-border trading. It is not uncommon to fnd
vanmarese traders residing it these arcas on a lemporary basis.

I 1telligence Inputs

“ources sav the decisions by the State governments fol.ow

“mtelligence inputs from the Centre that terror groups could use the
yofugee crisis to sneak In their members and pose a security

challenge to the country.”

The intelligence input was discussed at a recent security review
piecting held by the MinisTy of Home Affairs. The Assam Chiel
* ' nister, however, refused to spell out kis government's position. “It



is not a State issue but a rational issye and we will follow what the
Centre decides,” said Mr. Sonowal. while confirming that “his
government has mounted extra vigil or the Indo-Bangla border.”

The Rohingya — a minority Muslim community in the Rakhine state
f Myanmar on the border with Bang.adesh -— have been forced to
“ee the country following per.odic ethnic clashes and crackdown by
Yivanmar’'s Army. The latest hout of violence eruptec last month,
llowing an attack on a police pOst.

tround 3,00,000 Rohingva have sought refuge in Bangladesh since
e August 25 crackdown on their settlements,

nk: http:/ /www.thehindu.com/ news; rational /bjp-states-tell-police-to-
ash-back-rohingva/article 19664238 ece
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Myanmar, Bangladesh ink Rohingya return deal amid
concern over army's role

November 23, 2017
Thu Thu Aung, Yimou Lee

Reuters

SAYPYITAW (Reuters) - Myanmar and Bangladesh sigrnied an accord on
thursday over terms for the return of hundreds of thousands of
Wohingya Muslims who have feed to Bangladesh, both governments said,
'mid concern that Myanmar's powerful army could prove obstructive.

<ights groups have accused the military in mostly Buddhist Myanmar of
- urTying out mass rape and other atrouities during a counter-insurgency

seration launched in late August in retaliation for atracks by Rohingya
wlitants in Rakhine State.

-1 Wednesday, the United States said the military operation that drove
20,000 Rohingya to seek sanctuary in neighboring, largely Muslim
Sangladesh, amounted to “ethnic cleansing”, echoing an accusation first
wveled by top U.N. officials ir the carly days of the humanitarian crisis,

~vanmar is seeking to ease internatioral pressure by siriking an initial
woreement on returns, while Dhaka wants to ensure overstretched
»fugee camps that have mushroomed in the Cox’s Bazar region don't

Lcome permanent.

e return of the refugees should start in two months, the pact savs. /ﬂ
comt working group will be set up in three weeks and a specific bilateral |
wrangement for repatriation “will be concluded ‘n a speedv manner,” the |
Bangladesh foreign affairs ministry said in a statement. -—J

“We are ready to take them back as sonn as possible after Bangladesh
sends the forms back to us,” MvintKyvaing, a permanent secretary at
Myvanmar’s ministryv of labor, immigration and populaticn, told Reuters,
referring to forms the Rohingva must complete with perscnal details
before repatriation.

The signing took place after a meeting berween Myanmar's civilian leader
Aung San Suu Kyvi and Bangladesh foreign minister Abul Hassan

Mahmood Al in Navpyitaw.

I'v 1ts statement, Myanmar said the dea. was based on the 1992-1993
repatriation pact between the two countries that followed a previous

spasm of violence in Myanmar.
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Although Western countries and the world Muslim  body, the
Organisation for Islamic Cooperation, portrayed the matter as an
iternational issue, Myvanmar said it was resclved via two-way talks
~ased on “friendly and good neighborly relations”.

'ssues that emerge between neighboring countries must be resclved
~micably through bilateral negotiations.” Suu Kyi's office said.

'n the basts of the 1992-1993 agreement, Mvanmar would accept those
1o could present identity documents issusd to the Rohingva by
overnments in the past, MvintKvaing said.

-wceptable identity documents include the currently distributed national
verification cards, the now-withdrawn “white cards”, and receipts the
Rohingya received for the return of “whiie cards’, he said.

The refugees have to provide names of family meribers, previous
c«dresses in Myvanmar, birthdates and a statement of voluntary return in
tie forms they fill out, he added.

splomats have said kev dea. elements will be the criter.a of return and
i e participation of the United Nations refugee agency, UNHCR.

(rher 1mmportant points include saleguards fer the Rohingva against
©irther violence, a path to resolving their legal status and whether they
v.ould be allowed to return to their own hemes and farms.

Rohingva refugees recover in the Norwegian-Finnish Red Cross field
hospital at Kutupalong refugzes camp near Cox's Bazar, Bangladesh,
November 22, 2017, REUTERS/Susana Vera

MyintKvaing declined to elaberate on these points.

Speaking at a military event in Dhaka, Bangladesh Prime Minister
¢ eikh Hasina said she was calling on Myvanmar “to start taking back

s +on their nationals from Bangladesh”,

b+ wever, there was little enthusiasm for the deal among Rohingva
reiugees in the camps in Bangladesh's Cox’s Bazar area near the

N vanmar border.

“we will go back to our country if our demands are met,” said one of

them, Salimullah, who arrived in Bangladesh 15 davs ago. “Our
. demands are that we are given citizenship. They also have to give us
back our land,” he told Reuters Television.
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suu Kvi, whose stature as a Nobel peace prize winner was tarnished by
‘he crisis, has said repatriation of the largely stateless Muslim minority
would be based on residency and that i- will be “safe and voluntary”.

Hut her civilian administration, which is less than two vears old, has to
“hare power with the military that ruled Myanmar for decades, and the
‘enerals have appeared less enthusiastic about the prospect of Rohingya
cturning.

ussia’s ambassador to Myanmar criticized the U.S. stanice, saving that
using the term “ethnic cleansing” was unhelpful and could aggravate the
situation,

On a wisit to Beijing on Wednesday, iMyanmar’s commrander in chief,
Senior General Min Aung Hlaing, was told by a senior Chinese general
that China wanted stronger tiss with Mvanmar’s military.

Humanitarian workers told Reuters thev were particularly concerned
about a statement by Min Aung Hlaing last week.

“ihe situation must be acceptable for both local Rakhine ethnic people
a:d Bengalis, and emphasis must be placed on wish o local Rakhine
¢:hnic people who are real Myanmar citizens,” Min Aung Hlaing said.

Fis use of the term Bengali for the Rohingva implies they are from
I':ngladesh, and Buddhists in Rakhine are largely opposed to their

presence.

Min Aung Hlaing, over whom Suu Kvi has no control, also said the
returnees would be “scrutinized and re-accepted under the 1682
Citizenship  Law and the 1992 Mvanmar-Banglacesh bilateral
agreement”,

The 1982 law, passed during the jurta’s long rule, ties Myanmar
¢: zenship to membership of recognized ethnic groups, an official list
th it excludes the Rohingya,

Ser:ior UN. officials based in Myvanmar told Reuters they feared that
suourity personnel in key positions may not cooperate over the return of

Re hingva.

Lk https://www.reuters.com/article/ us-myanmar-
rohingya/mvanmar-bangladesh-ink-rohingva-return-deal-amid-concern-
ov r-armvs-role-idUSKBN1DNOHA
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ANNEXVRE P - 6
Burma: Rohingya Return Deal Bad for Refugees &3

Hecember 11, 2017
Juman Rights Watch

surma, Bangladesh Need tc Redraft Agreement, Involve UN

~vew York] - An agreement by Bangladesh and Burma to begin returning
~ohingya refugees to Burma by January 23, 2018, creates an impossible
timetable for safe and voluntary returns and should be sheived, Human
Rights Watch today said in a letter to the two governmerts. [nternational
donors, who would be needec o fund the massive resatriation effort,
should insist that Burma and Bangladesh invite the United Nations High
ommissioner for Refugees (UNHCR) te join in drafting a new tripartite
Lreement that ensures adherence to international standards.

Since late August 2017, more than 645,000 ethnic Rohingva have fled a
campaign of ethnic cleansing by Burma’s security forces and sought
asylum in Bangladesh. Human Rights Watch has interviewed more than
200 of the refugees. Manv sa:d that they wish to eventually return home,
but that they do not believe it is safe to return to Burma for the
“reseeable future and until their security, land, and livelihoods can be

casured.

Burma has vet to end 1ts military abuses against the Rehingya, let alone
¢ reate conditions that would ajlow them to return home safely,” said Bill
relick, refugee rights director at Human Rights Watch. “This agreement
isoks more like a public relations effor: by Burma to quickly close this
igly chapter than a serious effort to restore the rights of Rohingya andJ
allow them to voluntarily return in safetv and dignity.”

(1 November 23, Bangladesih and Burma signed an "Arrangement on
I eturn of Displaced Persons frcm Rakhine State” on behalf of “residents
' Rakhine State” who crossed from Burma into Bangladesh after
Cetober G, 2016 and August 25, 2017. The agreernent makes no
reference to the cause of most of the forced displacement: a campaign
of killings, widespread rape, and mass arson carried out by Burmese
s-curity  forces that amounted to crimes agamnst humanity. The
agreement also fails to identify the displaced e'ther as Rohingva or as

retfugees.

\oluntarv repatriation in safety and dignity as required by international
laav will not be feasible until the Burmese government cemonstrates its
willingness and ability to ensure full respect for returnees human rights,
~1ual access to nationality, and security, Human Rights Watch said.

The agreement expresses Burma’s commitment to “take necessary
measures to halt the outflow of Myanmar residents tc Bangladesh” -
which ralses grave concerns since evervone has a right to flee
persecution in their own country. The agreement also raakes no direct



h

reference to nonrefoulement, the principle of international refugee law
that prohibits the forcible return of refugees to places where their lives or
freedom would be threatened. And the agresment restricts returnees’
freedom of movement to Rakhine State in “conformity with existing laws
and regulations,” many of which discriminate egainst the Rohingya.

Several Burmese officials have spoken about putring Rohingva in
camps.” This would be an unacceptable approach to rtheir return as
~amps set up after previous anti-Rohingya violence hzve led to de facto
:letention and segregation.

Wwhile the agréement says that Bangladesh will immediately seek
assistance from UNHCR to carry out safe and voluntary returns, Burma
sgrees only “that the services of the UNHCR could be drawn upoen as
needed and at the appropriate time.”

“After the widespread atrociies, safe and voluntary return of Rohingya
il require international monitors on the ground in Burina,” Frelick
sald. “This means a central role for the UNHCR, the only UN agency with
a statutory mandate to facilitate the voluntary repatriation of refugees.”

Given the critical flaws in the egreement, Burma and Bangladesh should
mvite UNHCR to join in the drafting of a new tripartite agreement,
Human Rights Watch said. This should include some existing provisions,
such as encouraging refugees “to return voluntarily and safelv to their
own households and original places of residence or to @ safe and secure
place nearest to it or their cho'ce.” The current agreemen: also commits
surma “to see that the returnees will not be settled in remporary places
for aleng time.”

Link: https://www. hrw.org/news/2017/12/11 /burma-rohingya-return-

deal-bad-refugees
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H.E. Mr. Abul Hassan Mahmocd Ali, M.P,
Foreign Minister
Ministry of Foreign Affairs

HRW.org

Segunbagicha, Dhaka 1000
Bangladesh

U Kyaw Tint Swe

Union Minister

Ministry of the Offize of the State Zounsellor
Office No. 8

Naypyidaw
Myanmar

Re: Myanmar-Bangladesh “Arrangement” on Rohingya Refugees

Dear Foreign Minister 4assan Mahmood Ali ard Union Min ster Kyaw Tint

Swe,

We write to you on behalf of Human Rights Watch concerning the
“Arrangement on Relurn of Displaced Persons from Rakhine State” (the
“Arrangement”), wrich Myanmar and Bangladash signed 01 November 23,
z017. The Arrangement responds to the forced displacement of more than
645,000 members cf the ethric Roningya mincrity in Myanmar who have
entered Bangladesh during the pac: three months.

Any agreement to retur Rohingya refugees to Myanmar must be based on
fundamental principles of international law, including that all returns must
be voluntary and safe, and carried out with full respect for he principle of
nenrefoulement, wh ch prohibits the return of refugees to places where
they would be persecuted or face a real risk of torture, or cruel, inhuman,
or degrading treatment,

The text of the Arrangement raises concerns that these principles will not
be fully adhered to. While the Arrangement statas that those displaced left
Myanmar following “rerrcrist attacks” occurring on October ¢, 2016, and
August 25, 2017, it makes no referer ce to the campaign of killings,
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widespread rape, and mass arson carried out by Myanmar security forces that caused the
vast majority of these refugees to flee. The human rights violatior s, which aTiount to
crimes against humanity, have been documented by Human Rights Watch and other
indrpendent organizations. The United Nations Security Council has met to address these
abuiesand a Spéciai session of the UN Human Rights Council was convened on December

3.

The rrangement fails to identify those wo fled Myanmar for Bangladesh either as
ichingya or as refugees.

"he'Arrangement states that the process of return will commence within two months after
the signing of the agreement, and wilt be completed within “a reasonable time” in a “time-
hound manner.” While we commend the implicit recognition of the right of refugees to
‘eturn and the stated intention to resolve this situation, the timeframe indicated in the
Arrangement is unrealistic. Tens of thousands of Rohingya have no homes or even villages
to return to after they were burned by the security forces and gove nment-backed groups,
mak rigitunclear where they would go upon return.

'hus tar the government of Myanmar has 101 publicly admitted the causes of the
displacement and has taken no steps to address them. Senjor military officials responsible
‘or prenning, ordering, or allowing ethnic cleansing, and security force personnel and
othets who participated in attacks, have not been identified or held accountable. The
security forces continue to present an imminent threat to any Rohingya families *hat would
returi. Any assurances of security upon return would be meaningiess, since that security
woul t depend on the very same security forces that recently drove them out of the country./
P'rote ction mechanisms need to be put into place to ensure the safaty of peopiz who

choo e to return. The United Nations High Commissioner for Refugees (UNHCR should

have direct and unhindered access to all returnees—inctuding to spontaneous and

iiter. dlly displaced returnees—to monitor every stage o7 the repatriation and reintegration
process. This is necessary to ensure that returnees are not subjected to harassment,
intimidation, punishment, violence, or denial of fair access to services or instit it ons, or
discriminated against in the enjoyment of any basic rights until the situation i1 Myanmar

can be considered safe, effective national pretection measures are put in place and

becoric available to all returnees, and returnees have been reintegrated.

Inad-tition, to ensure an environment concucive to returns necessiiates that the
goverment of Myanmar abolish or revise various discriminatery and abusive laws,
polici -s, and regulations. Voluntary repatriation in safety and dignity will not be feasible
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until the Myanmar government demenstrates its willingness and ability to ensure fuil
respect for returnees’ human rights, equal access to nationality, and fully protected
seCuaty ameng communities in Rakhine State.

The ‘rrangement contains several additiona’ critical flaws:

Guiding Principle A.2 states, “Myanmar has agreed to take necessary measures to
halt the outilow of Myanmar residents to Bangladesh.” The right of any person to
leave any country is a human right enshrined in bath the Universal Declaration of
Human Rights and the Internationat Covenant on Civil and Political Rights. The
Universal Declaration also enshrines the right of anyone to leave their country to
seek asylum from persecution in another country. This provision of the
Arrangement Is unacceptable if it would prevent members of the Rohingya minority
from fleeing persecution in Myanmar.

Guiding Principle C.16 pledges both countries not to violate universally agreed
principles of human rights “as enshrined in international human rights instruments
to which they are parties.” However, we note that neither country is a oarly to the
1951 Refugee Convention orits 1967 Protocol. Any repatriation accord i1volving the
two countries should explicitly recognize that the parties are lawfully obligated to
respect customary international law, including the principle of ngnrefoutement
underinternationat refugee faw. The principle of nonrefoulement prohibits any
government frem forcing an asylum seeker atits border or a refugee on its territory
back to a place where their lives or freedom would be threatened. This includes
direct orindirect pressure that would give refugees little ar 10 option but to return
to a place where they would face a risk of serious harm.

3) While Bangladesh agrees in Guiding Frinciple A.4 to immediately avait itself of the
assistance of the UNHCR in the process of safe and veluntary return, Myanmar
agrees only “that the services of the UNHCR could be drawn upon as neaded and at
the appropriate time.” As the only UN agency with a statutory mandate 1o
cooperate with governments to facilitete the veluntary repatriation of rafugees,
UNHCR’s involvement should be required as part of any agreement anc regzarded by
both countries as an indispensable element of any organized voluntary reaatriation
program at every stage of the process, including monitoring reintegration in

Myanmar.

Because of these and other flaws in the Arrangement, we believe that it should be
suspended untilitis amended to reflect the above concerns. We urge both parties to invite
UNHCR to participate in any future negotiations in order tc ensure that international
standards are included in any future agreement,
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‘he wrangement does, however, inctude some elements that could provide the basis for a

tew ' ipartite agreement on voluntary repatriation involving Bangladesh, Myanmar, and

INH R The fellowing points, if properly amended, suggest helpful principles governing

ihe : viuntary return of Rohingya refugees frem Bangladesh:

3}

Guiding Principle A.2 includes a commitment to encourage those who have left
Myanmar “to return voluntarily and safely to their own households and original
places of residence orto a safe and secure place nearest to it or theijr choice.”
Recognition of the right of refugees to return to their homes or to other places of
their choice is welcome.

Guiding Principle A.z states that “Myanmar will take all possible measures to see
that the returnees will not be settled in temporary places for a long time and their
freedom of movement in Rakhine State still be aliowed in conformity with the
existing laws and regulations.” Th's should be amended to be a positive statement
of principle, stating instead: “Myanmar will take all possible measures to see that
the returnees will not be settied in temporary places far a long time and their
freedom of movement be atlowed “hroughout Mvanmar.”-T1e right to freedom of
movement applies to all throughout Myanmar, not just in Rakhine Statz, and
should not be limited by “existing laws and regulations,” which are discriminatory
toward Rohingya.

Guiding Principle A.3 appropriately states that verification for return “will be based
on evidence of past residence in Myanmar.” However, the principle st ould
acknowledge explicitly that much doecumentary evidence of past residence in
Myanmar has been lost during the ethnic cleansing campaign that forced people
from their homaes, the difficult journey te Bangladesh, and the chaotic conditions
afterarrival in Bangladesh. Evidence of past residence should include having been

registered in Bangladesh after arrival, witness affidavits, ard other non- —

documentary means of verification.

Guiding Principle A5 includes an agreement by Myanmar not to prosercuts or
penalize returnees for illegal exit. This is a positive pledge, but should also include
a commitment to revise Myanmar law to respect freedom of movement and end any
possibility of being prosecuted for leaving the country without permission. The
agreement should aiso ensure that returnees will not be subjected te harassment,
intimidatien, discrimination, or any cther punitive measures on account of them or

their families having left Myanmar.

1'

R Y

b:nally, there are a number of elements that were not inciuded in the Arrangem ent that
snould be part of a new tripartite agreement on voluntary repatriation, These include:



Refugees should be provided with complete, objective, up-to-date, and accurate
infermation about conditions in prospective areas of return, including security
conditions, and availability of assistance and protection to reintegrate in Myanmar.
Bangladesh should provide refugees a genuine choice to stay in Bangladesh,
return to Myanmar, or seek resettlement in a third country.

Myanmar should explicitly ensure that refugees have the right to have restored to
them any housing, land, and property of which they were arbitrarily. or unlawfully
deprived, or to be fully compensated for any housing, land, and proepe-ty that
cannot physically be restored as determined by an independent, impartial tribunal,
Myanmar should explicitly ensure that refugees who have been arbitrarily or
unlawfully deprived of their liberty, livelihoods, citizenshif, family life, and identity
also have the right of restitution.

The parties should make every effort to ensure tnat families are not separated in
the process of repatriation and that every effort .s made to facilitate the
reunification of separated family members.

6) Bangladesh should issue orvalidate documents with respect to changas in legat or
civil status, including births, deatt-s, marriages, divorces, adoptions, as well as
educational and vocational degrees, certificates, and diplomas for refugees living
in Bangladesh, and that Myanmar should recogrize the validity of suct documents
and credentials.

7' The parties should take special measures to ensure that vulnerable groups,
including people with disabilities, older people, and children, especizlly
unaccompanied and separated children, receive adequate srotection, assistance,
and care throughout the repatriaticn and reintegration process.

* The parties should ensure that refugee women, and children in both refugee and
affected communities, are consulted and involved in every phase of the
repatriation and integration process, including in “go and see” visits of refugees to
areas of intended return,

9) The parties should ensure that the United Nations and other humanita-ian
agencies have unimpeded access to areas of return in Rakhine State t¢ aravide
humanitarian and development assistance to all communitias.

We were concerned to see Union Minister for Social Welfare, Relief end Resettlement, Dr.
Win Myat Aye, cited in The Irrawaddy as saying, “Anyone coming back will have to undergo
the neionat verification process according to the 1982 Citizenship Law.” This con‘radicts
Guidir « Principle A.3, which states that verification for return will be based on evidence of

“past esidence” in Myarmar, not past citizenship.
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We -ould welcome the opportunity to meet with you to discuss these recommendations or
oth - wise to assist efforts to help protect the rights of refugees, internally displaced
pec..e, and others affected by this urgert humanitarian situation.

Sin- crely,

Bill Frelick Brad Adams
Director = Executive Director
Refugee Rights Program Asia Division



