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IN THE SUPREME COURT OF INDIA
CIVIL APPELLATE JURISDICTION

SPECIAL LEAVE PETITION (CIVIL) NO.804 of 2017

In the matter of:

Karmanya Singh Sareen & ANR .....PETITIONER

Vs.

‘Union of India & Ors. .. RESPONDENTS

 COUNTER AFFIDAVIT ON BEHALF OF THE RESPONDENT NO. 1

I, Prashik Jawade, aged 31 years, working - as Assistant

Director  General (NT-11) in Department  of

Telecomm'uhications, Ministry of Communications at New Delhi

do hereby soiemnly affirm and say as follows:

1.

'T-hét: the present Special Leave Petition has been filed by

the Pétitioners, wherein the Union of India through

Secrétary, Department of Telecommunications had been

" impleaded as Respondent No. 1. The deponent is

‘working as Assistant' Director General (NT-II) in

Department of Telecommunications, Ministry  of

Communications -at New Delhi and is filing the present
Affi_c'.i.évit in aforesaid capacity.lThe Deponent being welli
c:ohvérsant with the facts and circumstancesl 5f the case
on basis of offici‘al records of the case-is- therefore

competent to swear the present counter affidavit on

behalf of the Respondent No. 1.

‘That the deponent has gone through the contents of

Special Leave Petition and the annexures filed with .the




petjtion and have understood the contents thereof. The

Deponent has also perused the records pertaining to the

pre'se‘ht- case, and therefore filing present Counter

.Afxfidavit on tjl"we basis of records of the-._‘cla.:\s'e. The

. deponent denies each and every averment rais_ed by the

C} o  Petitioners in the present Special Leave Petition except
~ - what has béén specifically admitted herein under.

PRELIMINARY SUBMISSIONS:
| 3. Thaf rapid a'dva'nces in te‘chnology has résulted'in newer

uses of Internet. It has resulted into growth ef.a.new ..

hreed . .of . services Known --as. nemes~PRehopnemdiil.)

The term Over-The-Top (OTT) refers to
applications and services (e.g.. WhatsAp pg=l>§‘$jKYvﬁ§;@ﬁv_ijﬁ{Qr,
Waeénat}eaFa‘-ce'b@dk'mess_er;.g-er-~.etc.) which are éccessible
over the Internet and %_Eéggp-w-orw'--‘ee.le.com--nop.e,naﬁtors’
natWéms&f*-;oﬁfeﬂwg"i-"“’i“n‘terﬁet*w-aeeessw«sewiﬁesmae--.;gv;w -seetal -
ﬁVE&W;Q»EKS;-*wseasﬁeha ~@Nginesy.: ;,J,a»m@-@ﬁwMid:.e@g._f.-\..;a‘g@meg,a.tgi@:n

) -site__sme@gf |

4, That the characteristics of OTT services -are such that
Télecom. Service. Providers. (TSPs)-realise revenues- from
the..increased ~data usa ge -of the. internet-connected

custorners.-for-various applications - (popularly known.as

. The TSPs have no control, no rights and r}d'
responsibilities for-content-on these-Apps. They are also

not involved in planning, seiling, or enabling OTT Apps.
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- That .on the other hand OTT providers make use of the
TSPs mfrastructure to reach thenr customers and offer

products/serwces for revenue reahzat[on and a!so,

compete with the traditlonal services (l e. communrcatlon

serv!ces) offered by TSPs

That based on the kind of service they pr‘owde there are

basncally three types of OTT Apps:

a. Messaging and voice services, -(Communicfat’ionu
senvces); .

b. Application.'eco-jsystems _(mainly'noh—real. time),
: Iinlked'to social networks, e-commerce; and

C. Video / audio content.

- That the arrival of smartphones with,'multimediafand

advanced communication functions has revolutionized
the OTT services market. The greater processing power,

easy customisable interface and support of high data

‘rate c:onnectmty make innovation and adoption of OTT

" Apps easier. The rapid growth of OTT services marks ah

in'flection' point in the complex strategic relationship
between TSPs and OTT provuders Similat to other

technological  advancements, a -key  distinctive

“characteristic of OTT services is that it has evolved faster

than regulation can keep pace with it.

Telecom Regulatory Authority of India (TRAI_)

Consultation Process on OTT:




Telecom Regulatory Authority of India (TRAI) issued a
consultation paper titled “Regulatory Framework for

Over-The-Top (OTT) Service” on 27.03.2015. The.

 objective of the Consultation Paper (CP) Was_ to analyse‘

the implications of the growth of OTTs and consider

- whether or not changes - are required in the current

regulatory frarhéwork. The paper focused on possible
regﬁlatory and licensing framework . for OTT services in |
the,'li‘ght"of international experience and reiéted safe‘t‘y,-..
security and privacy concerns. TRAI is yet to submit its
recommendations to the Department  of
Telecommunications (DoT). - |

Debértm-ent of Telecommunications (DoT) Committee oh
Net Neutrélity: : |

DoT had éonstituted a six-member .committee on 197
Ja'n‘,_ 2015 in order to have brop_er policy response'with
respect t6 various issues involved in net- neutrality a.i'Ong-
witﬁ exarhination of the economic impact on the telecom
secfor that arises from the existence of a reguiated
telecom services sector and unregulated content and
applications sgctor including over-the-top (OTT) services.
After taking into consideration '-econ0rr1:ic, secqrityf,
privacy, in.novati.on etc. reléte‘d impact of OTT se;'vices,
the cormmittee recommended various meésures including

calibration of regulatory response and its phasing to be-

- appropriately determined aftér public consultations and
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11,

TRAi’s recommendations to this effect. The report of -fhe -

DoT -Committee on Net Neutrality is -attached as

Annexure-1.

‘That the committee report was placed in public domain

(discussion forum of MyGov portal and DoT website) in
July, _'2015 for public comments and suggestions.

DoT's Request to TRAI for its Recommendations:

While: citing the non-conclusive consultation process

titled 'Regulatory Framework for Over-The-Top (0TT)
?er\)it:e', DoT ‘ha; asked TRAI vide its letter dated
¢3,0322016 (copy attached as Annéexu‘re—II) Ito provide its
J-ecommen,dations on net-neutrality including issues like
économic, security and privacy aspects of OTT services
aldng_ with all relevant lstandpoints covered in the said
consultation pap.ér. In view of DoT’s request, TRAI
floated pre-consultation paper on net-neutrality on
30.‘05.2016 asking for stakeholder cqmments m

response .to DoT request for recommendation on the
issue. Subsequently, it has floated the consuitation paper
on- net—nedtr-ality on 04.0i.2017. The last..dates for
_sub.rhission-, of comments and counter comments. have
been extended by TRAI to 12.04,2017 and 26.04.2017

respectively.

13. Present Status towards Policy. Formulation on OTT

~ Serviges:




13,

- TRAL is currently examining various issues involved in

possible regulatory and licensing framework for OTT

services and net-neutrality vide its above consultation

papers dated 27.0 3.2015 and 04.01.2017 respectively.

The 'ret;ommendatiOns of TRAI at"e"awaited;' Meanwhile,

DoT has asked TRAI vide its letter dated 20-03-2017 to

f expedite the consultation process on . ‘Regulatory
~ Framework for Over'—The—po (OTT) Service” and ‘subr'n"i't'-..

_its recommendations to DoT on priority.

|

-Department of Telecommunications is seized of the.issue

and shall finalize policy direction on various aspects. of

regulatory and licensing framework for OTT services and

net-neutrality’ “after taking into account the TRAI
recommendations on the subject, recommendations of
DoT's committee on net-neutrality' and comments. &

suggestion-sﬂreceived- in this regard.

. PARA_WISE_REPLY ON MERITS:

14,

15.

16.

That the contents of Para 1.1 to para 1.4 of the SLP
needs no réply on behalf of answering Respondent,

That the corntents 01; Para 2.1 of the "SLP_ needs no reply
on behalf of answering Respondenf;. | | |
That in reply to the contents of Para 2.2 of the SLP it is

submittéd.that the Telecom Regulatory Authority of India

(TRAI) had issued a consultation paper -titled “Regulatory

Framework for' Over-The-Top (OTT) Service” - on

27.03.2015. The paper focused on possible regulatory
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17.
8.
19.
20.

21.

and licensing framework for OTT services in the light of
international experience and related safety, security and

privacy concerns. The recommendations from TRAI to

| Department of Telecommunications (boT) are awaited.

DoT shalt finalise policy direction on various aspec_té_ of

_reguiatory and licensing framework for OTT ‘services

after taking into account the TRAI recommendations on
the subject, recbmmendations of DoT's committee o'n
net-neutrality and comments & suggestions received in

this regard.

That the contents of Para 2.3 to péra 2.13 of the SLP

needs no reply on behalf of answering Respondent.

“That the contents of Para 3 of the SLP needs no reply on

behaif of answering respondent.
That the contents of Para 4 of the SLP needs no reply on

behalf of answering respondent,

“That the-con‘centsr of Para 5.1 to 5.14 of the SLP needs |

no reply on behalf of answering ‘respondent. L
That in reply to Para 5.15 of the SLP it is stated that
Telecom Regulatory Authority of India (TRAI) had issued -

a consultation paper titled -"Regulatory Framework for

‘Over-'-The*Top (OTT) Service” on 27.03.2015. The paper

focused on possible regulatory and licensing framework.
for - OTT services in the light of _inte'rnational experience
and related safety, security and privacy concerns. The

recommendations from TRAI to Department  of




5.

22.

23.

24,

Telecommunications (DoT) are awaited:. DoT shall
finalize policy direction on various aspects of ‘regulatory

and' licensing framework for QTT services after t'a'k'ing-

; i'ntol'a,ccount the TRAIL recommendations on the subject,

recommendations of DoT’s committee on net-neutrality
and comments & suggestlons received in this regard
That the contents of Para 5.16 to 5.24 of the SLP needs"'

no reply on behalf of answering respondent
That -in reply to Para 5.25 of the SLP it is stated that

Telecom Regulatory Authority of India (TRAI) had issued
a consultation paper -titled “Regulatory Frameworkr for
Over-The-Top (OTT) Service” on 27.03.2015. The paper.
focased on bossible regulatory and licensing framework
for OTT se'rvices in the light of international experie_nce
and related safety, security and privacy concerns. ‘The'

recommendations from TRAI to Department -of .

‘Telecommunications (DoT) are awaited. DoT shall

finalise policy direction on various aspects of regulatory

-and. licensing framework for OTT services after taking

into account the TRAI recommendations on the subject,
recommendatlons of DoT’s committee on net neutrality

and comments & suggestnons recelved in this regard.

That the contents of Para 5.26 to 5.28 of the SLP needs

~no reply on behalf of answering respondent.

That in reply to Para 5.29 of thé .SLP it is stated that

Telecom Regulatory Authority of India (TRAI) had issued
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26.
27.

28.

29

'30.

a consuitation paper titled “Regulatory Framework for
Ovef—The-.Top (OTT) Service” on 27.03.2015. The paper
focused on possible regulz;tory and_ltice_nsi'ng f'ramework;
for OTT services in the I.ight, of‘in.ternafional experienc’e'
and related safety, security and priyacy'cbncerns. The

recommendations fr.om' TRAI to Départment‘ of

_Te.leCom_muhications (DoT) are aWaitéd_. DoT shall

ﬁnalize.policy direction on various aspects of regulatory
and licensing framework for OTT services after taking

into account the TRAI recommendations on the subject,

, recommendations of DoT’s committee on net-neut'f'alit\}

and comments & suggestions received in this regard.

-Thalt'_. the contents of Para 5.30 to 5.60 of the SLP r;eeds

no reply on behalf of answering respondent.

That the contents of Para 6.1 to 6.5 of the SLP needs no
reply on-behalf of answering respondent.

That the contents of Para 7 of the SLP needs no reply on

behalf of answering respondent in view o'f"the

Prejl‘imin'ar.y Submission made in this Affidévit .

That the contents of Para 8 (i) to 8 (v) of the SLP needs
no reply on behalf of 'answering respondent and the
inst‘ént SLP deserves to be dismissed' in view of lfﬁe'-
fP\re'I-iminary-Submission made in this Affidavit .

That no new facts and pleadings have been raised in the
'presAent\Counter Affidavit which have not been raised or

pleaded before the Courts below.




VERIFICATION
I, Prashik Jawade, working as Assistant Director General (NT-

II) "'in Department of Telecbmmunications_, '_Minis‘t:"y . of

o

Cdmmunications at New Delhi do hereby verify that the facts_h.
| stat"ed.abﬁove herein are true to my "know!edg;e, ‘information
‘.ahd belief derived from rélevant files énd records and nothing
- has been concealed

. Verified at New Delhi of this 20th day of March 2017.

W%

Deponent

wravas otard)
JA.WAOE')
(PRASHlK : N-)r)
Auatt. Director Genaral {
..

orn, Govt, of jrdia

Dopn‘&f }"*“"’ 25/ riaw Dol




