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IN THE SUPREME COURT OF INDIA
CRL. ML.P. NO. /2018
i IN
W.P. (CRL) NO. 194/ 2017

IN THE MATTER OF:

Joseph Shine j ... Petitioner
Versus

Union of India ... Respondent

AND IN THE MATTER OF: !

Partners for Law in Development . ... Applicant

SUBMISSIONS OF MS. MEENAKSHI ARORA, SR. ADVOCATE, ON
BEHALF OF THE APPLICANT

The Applicant is a legal resource group registered as a charitable trust, and a non-

protit organization comunitted to the realization of social Justice and equality for
women. The Applicant’s work and expertise in the area of gender and sexuality is
well established and recognized. The Applicant therefore seeks to put forward its
submissions in support of the Petitioner in the above matter, with a view 10 assist this
Hon'ble Court in arriving af a finding on the constitutionality of Section 497 of the
Indian Penal Code, 1860 (the “IPC*), which criminalizes the act of adultery. .

Origins of the Law on Adultery

A, General Overview

it

The act of adultery is considered to be morally reprehensible across jurisdictions,
but the roots of its proscription lie in the status accorded to women in society in
earlier times. Aggressively conservative scriptural interpretations and the
prevalence of a male patriarchal society had reduced women to mere chattel.
Denied the exercise of basic rights and liberties, they had little autonomy over
their choices or their bodies. Just like land, cattle and crop, they were subsumed
within the estate of their fathers as girls, and thereafter, vwmﬂ marriage, within the
estate of their husbands, post marriage. The chastity of a woman, regarded as
her most important ﬁm.&mg was closely guarded to ensura the purity of the male
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bloodline. An oppressively high moral code was therefore imposed on women
50 as {0 restrict their sexuality as well as control sexual access to them. The
woman was simulianeously hailed as an embodiment of the virgin Mary, and
condemned as the seductive Eve if she strayed from her moral compass.

It is hardly surprising therefore, that laws on sexual offences were designed not
0 protect the bodily integrity of women as persons, but as the private
possessions of their guardians. To illustrate, the word “rape” is derived from the
Latin word “rapws” or “rapere”, which literally mears “to seize”, and was
commonty used in anciers Roman law to refer to the wrongful “taking away” or
abduction of an unmarried girl from the custody of her Wcm«&ms. Since the girl
was the property of her father, only he had the right{ to give her away in
marriage le. permit a man to have sexual relations with her.! In 14th-15th
century England, such “abductions” became a common tool for amassing
property. As per the social norms, the women were forced to marry their
abductors, and the marriage enabled them to inherit the properties and wealth
belonging to the woman’s family. Concerns of wealthy families prompted the
Statute of Rapes of 1382, 1o disinherit both the ‘ravisher’ and his *victim® from
the property of the family, and gave the family the right to prosecute the
perpertrator. In this entire exercise, the law made no distinction between
voluntary and consensual elopement by the woman, and her forced abduction®
and rape. As such, the crux of the offence inhered not in the assault on the
woman's body, but in the perpetrator obtaining sexual access to her without the
consent of her guardian.®

.&m&mw@ is no different. While the patriarchal structure of society gave the man
moral and social sanction 1o chastise his wife, he had little or no redress against
her paramour. Sexual relations by a man with another man’s wife therefore
came 0 be considered as theft of the hushand’s property. The object was
therefore not 1w protect the %oBmmuw bodily integrity, but 1o ensure thar the
husband retains control over her sexuality, thereby also ensuring the purity and
propagation of his own bloodline or, at the very least, is compensated for the
injury done to his property. §

" Madhu Metra, The Rape Low and Constructions of Sexuality (2018), at p. 20.

* Trevor Dean, Crime in Medieval Europe: 1200-1550 (2001),

© Abduction, without any element of sexyal assacli, was made a felony by the Crown much later, in

1437,

* Maghu Mehra, The Rape Law and Constructions of Sexuality (2018), at p. 20.




Noted author Charles Jean Mgrie Letourneau, in her book, writes as follows:
“In ail legisiations the married woman is more or less openly considered
as the property of the husband, and is very often confounded, absolurely
confounded, with things possessed. To use her, thebefore, withour the
aurhority of her owner is theft; and human societies have never been
tender 10 thieves. Nearly everywhere theft has been considered a crime
mach more grave than murder. But adultery is not a common theft. An
object, an inert possession, are passive things; their owner may well
punish the thief who has taken them, but him only. In adultery, the object
of larceny, the wife, is a sentient and thinking being- that is to'say, an
accomplice in the aitempt on her husband’s property in her own person;
moreover he generally has her in his keeping; he can chastise her Sfreely,

and glut his rage on her without any arm being raised for her
defence...

Brahmanic notions of patriarchy and caste purity are equally to blame. Uma
Chakravarti, in her book Gendering Caste: T, hrough a Feminist Lens, observes

hat:

“.a fundamental principle of Hindu social organization was 1o
consiruct a closed structure to preserve land, women and ritual guality
within it. These three are structurally linked and it is impossible to
maintain all three withour stringently controlling female sexuality.
Neither land nor ritual guality, that is, the purity of caste, can be
ensured without closely guarding women, who form the pivot of the
entive structure.”®

“The structure of social rules also provided for a third level of control to
ensure perpetuation of the parriarchal structures: the king was vested
with the quthority to punish errant wives, The patriarchal state of early
India viewed adultery as one of the major crimes in society along with
theft as the other major crime in society. Adultery itself was considered

a violation of o valued resource owned by men - in particular the
husband. 4 reference in the Jatakos states that damages could be sought

Jrom the adultarer for m.m._mmdu done to the ‘chattels’ under the custody of
another. And even before ihe archaic state emerged as a more fuily

¥ Charles Jean Marie Letourneau, The Evolution of Marriage (1911}, at p. 208-209,.

*Urna Chakravart, Gendering Casre: T hrough a Feminist Lens (2003), at p. 66




completed structure, the clan or the community to which a woman
belonged had the authority to punish the ‘errant’ wife, even with death...
-..In keeping with the requirements of a caste-based society, the most
reprehensible cases of adultery are when women wﬁ\m sexual relations
with men of the lower castes. Manu reserves the highest punishment for
the wife who violates ghe duty to her lovd, though e is aware of his
greainess: she is 1o be publicly humiliated. The king was thus upholding
ihe existing structure of relations pertaining to land and the caste order.
The purity of women ensured the puriry of caste and thus of the social
order iself, not just in the existing society but inio the future too...”’

6. The above discourse reveals the true object behind the proscription of adultery,
i.e. violation of the right of 2 man over exclusive sexual access to his wife, who
was considered his private property. The ancient right of the King to penalize
“errant” wives, perhaps now anachronistically manifests itself in the right of the
State, the modern substitute of the regent, to punish adultery.

B. Common Law and Inclusion of Adultery in the IPC

w4

Interestingly, when the IPC was drafied and came into force, adultery was not a
criminal offence under common law. Rather, it was treated as an ecclesiastical
wrong “left io the feeble coercion of the Spiritual Court, according to the rules
of Canon Law”, and the temporal Courts took no cognizance of it except as a
private injury.® In the “Second Part of the Institutes of the Laws of England”,
Coke deals with the Statute df 13 Edw 1 called “Circumspecte Agatis™, which
allowed ecclesiastical courts to deal with purely spiritual offences. In the context
& of fornication and adultery, states that “zhere be two mxmﬁ.umm,w put in particular
of meere spirituality for correction of these offences” .’

8. Further, the act of adultery or “criminal conversation”, as it was deceptively

called, was merely a tort. The husband was entitled to bring an action of

. . sl i ) ~ 3
trespass vi er armis™,'" and sue the adulterer for damages.'' The quantum of

T Uma Chalravard, Gendering Caste: Through a Feminist Lens (2003), atp. 77.
} Blacksione s Commentaries on the Laws of England, Book 1V (8% edition, 1778}, at p. 64-63.
? Edward Coke, 2 Inst $87-488 (6™ edition, 1662).

" Latin for wespass by force and arms.

" Blacksionz’s Commentaries on the Lows of England, Book 111 (8% edition, 1778), at p. 139,
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damages awarded depended on various factors, and varied based on the rank and

forrune of the parties, the wife’s behavior and character, as well as the
husband’s obligation to provide for children who he suspected 10 be
Hiegitimate." Even this tort came 1o be abolished in 1857, a few years before
the IPC was brought into force.
9. The rationale behind the tort is well expounded in the following observations
made by the American Supreme Court in Tinker v. Colwell, 193 U.S. 473
{1904}

e

ey

.. We think the authorities show the husband has certain personal and
exclusive rights with regard to the person of his wife which are

interfered with and invaded by criminal conversation with her: that such

am act on the part of another man constitutes an assault even when, as

is almost universally the case as proved, the wife in fact consents to the

act, because the wife is in law incapable of giving any consent to affect
the husband’s rights as against the wrongdoer. and that an assault of
this nature may properly be described as an injury to the personal rights

and property of the husband, which is both malicious and willful....

An assauli vi et armis is g fiction of law, assumed ar first, in early times,

fo give jurisdiction of the cause of action as a lrespass, to the courts,

which then proceeded to permit the recovery of damages by the husband
Jor his wounded feelings and honowr, the defilement of the marriage bed,

and for the doubt thrown upon the legitimacy of children.”"*

“We think that it is made clear by these references to a few of the many
cases on this subject that the cause of action by the husband is based
upon the idea that the act of the defendant is a violation of the marital
rights of the husband in the person of his wife, and‘so the act of the

&m&mﬁ%ﬁ@%%&k@&%w hm&@mnamawewmmwm property rights of
the husband ="’ ! .

Z Blacksione's Commentaries on the Laws of England, Book 111 (8" edition, 1778}, at p. 136.

" Abhinav Sekhri, The Good, the Bad and the Adulterous: Criminal Low and Adultery in India, 10
Socio-Legal Review 47 {2014},

" Tinker v. Cobwell, 193 U .S, 473 {1904}, at p. 481.
* Tinkerv. Cobwell, 193 U.S. 473 {1904), at p. 485.
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Though not an offence, mmacmms\ was a defence under nﬁHQmH law, much like
the exception of “grave and sudden provocation” under Explanation 1 to Section
300 of the IPC. The killing of a man engaged in an adulterous act with one’s
wife was therefore manslaughter, and not murder."* In R v. Mawgridge, (1707)

Kely. 118, the Court held that “...q man is taken in adultery with another man’s

wife, if the husband shall siab the adulterer, or knock out his brains, this is bare
manslaugnter: for Jealousy is the Rage of a Man and Adultery is the highest
invasion of propersy.”

It is evideni from the above that (1) adultery was considered purely a moral
offence, rather than a criminal one; and (i) even as a civil wrong, the action was
based purely on the property rights of the husband in the person of his wife,

Even the otherwise orthodox Lord ] Macaulay, who was instrumental in drafting
the IPC, favoured the treatment of adultery as a private wrong, in tune with the
prevailing common law position, and opposed the criminalization of adultery. In
hig y..amwu 10 the IPC, he opines as follows:

-.the husbands who have recourse in cases of adultery to the Courts of
law are generally poor men whose wives have run away, that these
frusbands seldom have any delicate Jeelings about the intrigue, but think
themselves injured by thelelopement, thar they consider their wives as
useful members of their small nouseholds, that they generally complain
not of the wound given to their affections, not of the stain on their
honour, but of the loss of a menial whom they QSMR easily replace,
and that generally their principal object is that the woman may be sent
back. The ficrion by which seduction is made the subject of an action in
the English Cowrts is, it seems, the real gist of most proceedings for
aghltery in the Mofussil. The essence of the injury is considered by the
sifferer as lving in the “per guod sérvitium amisit.”’’ E\mmwm the
complainant does not ask to have his wife again, he generally s@sSm%

10 be reimbursed for the expenses of his marriage.

These things being established it seems to us th at no advantage is to be
expected from providing a punishment Jor adultery. The population
Seems 0 be divided into two classes- those whom neither the existing

punishment nor any punishment which we should feel ourselves justified

® mﬁmﬁw@m«w 5 G@E@.&ﬁmmmm on %mm Laws of England, Book 1V (8% edition, 1778), at p. 191-192.

T A Latin expression for an action taken by a person against another who wrongfully deprives him of
the services of his servant.
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in proposing will satisfy, and those who consider the infury produced by

adultery as one for which a pecuniary compensation will sufficiently

atone. Those whose feelings of honor are painfully affected by the
infidelity of their wives will not apply to the tribunal at all. T, hose whose

Jeelings are less delicate will be satisfied by a payment of money. Under

Such circumstances we think it best to trear adultery merely as a civil

Infury. '

13. It is therefore curious that the act of adultery was transformed from a tortious act
under common law into a criminal act under Indian law. The views of Lord
Macaulay were overruled amidst paternalistic concerns regarding the “natives”
resorting fo extra-legal means to avenge the injury, reflective of the occidental
urge o civilize the oriental masses. Extracts of the discussion recorded in the
Second Report on the IPC are as follows:

“Colonel Sleeman opposes the reasoning of the Commissioners on this
subject. The backwardness of the natives to have recourse to the courts
G redress in cases of adultery, he asserts, “arises Jrom the utter
fopelessness on their bart of ever getting a conviction in our courts
upon any evidence that such cases admit of” that is to say, in courts in
wiich the Mahommedan law is observed “The rich man,” he proceeds,
“not only feels the assurance thar he could not ger a conviction, but
dreads the disgrace of appearing publicly in one court after another. to
prove, by mumerous witnesses, male and Jemale, his dqwn shame and his
wife’s dishonor. He has recourse to Doison secretly, or with his wife’s
consent; gnd she will Wm@mw&% rather take it than wm turned out into
the streets a degraded outcast. The seducer escapes with impunity, he
suffers nothing, while his poor victim suffers all that human nature is
capable of enduring. Many instances of this have come within my own
korowledge. The silence of the Penal Code will give stil] greater impunity
to the seducers, while their victims will, in three cgses out of four, be
murdered, or driven to commit suicide. Where husbands are in the habir
of poisoning their guilty wives Srom the want of legal means of redress,
they will sometimes poison those who are suspecied upon insufficient
grounds, and the innocent will suffer"

* 4 Penal Code prepared by The Indian Law Commissioners (1 838), Notes of Lord Thomas Babington
Macaulay, atp. 120,

? 4 Penal Code prepared by The Indian Law Commissioners (1 838), The Second Report on the Indian
Penal Code, 21 p. 74,
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“Having given mature consideration 1o the subject, we have, after some
resitation, come to the conclusion that it is not advisable to exclude this
offence from the Code. We think the reasons Jor continuing to treat it as
a subject for the cognizance of the criminal courts preponderate. We
conceive that Colonel Sleeman is probably right in regarding the
difficulty of proving the offence according 1o the requirement of the
Mahomedan law of evidence, which demands an amount of positive
. proof that is scarcely ever to be had in such q case, as having some
effect in deterring the Natives Jrom prosecuting adulterers in our
courts, although the Regulations allow of a conviction upon strong
presumption arising from circumstantial evidence. This difficulty, if it
has had the effect supposed, will be removed, should the Code be
adopted. Colonel Sleeman’s representation of the actual consequence of
the present system, which, while it recognizes the offence, renders it. in
the opinion of the Natives, almost Impossible fo bring an offender to
Justice, it will be observel, coincide with and confirms practically M.
Livingstone’s view of the result to be expected when the law refuses to
punish this offence. The injured party will do it Jor himself, great crimes,
assassinations, poisonings, will be the consequernce. Yrie law here does
not refuse, but it fails to punish the offence, says Colonel Sleeman, and
polsonings are the consequence...” >

ron

From the above, it appears that the purpose behind inclusion of adultery as an
offence in the IPC was not to preserve the institution of marriage, but to make it
2asier for a man 10 prosecute his wife’s paramour and secure a conviction.

14. Section 497, which consequently became part of the IPC, reads as follows:

% “Whozver has sexual intercourse with a person who is and whom he knows or

has reason to believe to be the wife of another man, without the consent or
connivance of that man, such sexual infercourse not amounting to the offence
of rape, is guilty of the offence of adultery, and shall be punished with
imprisonment of either description for a term which may extend to five years, or

with fine, or with both. In such case the wife shall not be punishable as an
abertor.” [emphasis supplied]

2

A4 Penal Code prepared &y The Indian Law Commissioners (1838), The Second Report on the Indian
Penal Code, at p. 76.
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A plain reading of the provision, makes it painfully obvious that the archaic
notion of women being the property of their husbands was reinforced therein.
The wife was given no recourse against her husband or his mistresses for
adultery, the offence was predicated upon the lack of consent or connivance of
the husband, rather than that of the wife. Presumably therefore, consent or
connivance of the husband would bring the act outside the ambit of criminal
sanction. This is butiressed by Section 198 of the Code of Criminal Procedure,
1973 (the “CrPC™), which expressly bars a Court from taking cognizance of an
offence under Section 497, except on a complaint by the husband or, in the
absence the husband, by the person who had care of the woman on his bzhaif !
The only difference was that while the offender was only liable for damages
under common law for his actions, he became criminally liable under Ind:an law.

Previous Challenges to Section 497

The constitutionality of Section 497 was first mmpugnediin M\xwa\ Abdul 4ziz v,
State of Bombay, 1954 SCR 930, by a man accused of adultery, who contended
that the prohibition on tha punishment of the wife as an dbettor violates Arts. 14
and 13. This Hon'ble Court held that since this was g special provision for
women, it was saved under Art. 15(3), and being a sound classification on the
ground of sex, it did not fall foul of At 14,

[

[

The provision was next challenged in Sowmithri Vishnu v. Union of India,
{1983} Supp SCC 137, on different grounds: (i} that it denies women the right to
prosecute their husbands or the women with whom they commit adulterv; and
{11} that it does not include cases where the husband has sexual relations with an

unmarried woman, and hence gives licence to the husband to have extra-marital
affairs,

* Prosecution for offences against marriage - (1) No Court shall take cognizance of an gffence
punishable under Chapter XX of the Indian Penal Code except upon a corplaint made by some person
agarieved by the offence: ..

{2} For thy purpose of sub-section (1), no person other than the husband of the woman shal! be deemed
i be aggrieved by anv offence punishable under section 497 or section 498 of the said Code:

Provided that in the absence of the husband, some person who had care of the woman on his behalf at
the fime when such offence was committed may, with the leave of the Court, make a complaint on his
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This Hon’ble Court repelled the challenge on the first ground holding that the
offence, by its very definition, can only be commirted by a man, and “..Jt is
commonly accepted thar it is the man who is the seducer and nor the
woman...”.* The second ground of challenge was rejected as follows:
“...Law does not confer freedom upon husbands to be licentious by
gallivanting with unmarried women. It only makes a specific kind of
j extra-marital relationship an offence, the relationship between a man
and a married woman, the man alone being the offender. An unfaithful
husband risks or perhaps invites civil action by the wife for separation.
The Legislature is entitled 1o deal with the evil where it is felt and seen

3 . ~ 23
most: A man seducing thepvife of another.. ™

In ¥ Revarhi v. Union of India, (1988) 2 SCC 72, the vires of Section 497 was
one again questioned on the ground that it does not pernfit the wife to prosecute
her husband for adultery. The challenge was repelled relying on Sowmithri

Vishmu, as neither spouse had the right to prosecute the other for adulterv under
the law.

Pertinently, all the above challenges to the constitutionality of Section 497 were
based on its under-inclusiveness. In other words, the Petitioners, in ‘those cases,
were aggrieved by the fact that it did not penalize certain classes of persons.
However, in the present case, the constitutionality of Section 497 is assailed on
entirely different grounds 7.e. that such an offence is not in consonance with the
fundamental rights and freedoms under Articles 14, 19 and 21 in the current
context. Instead of seeking 10 include more people within its ambit, the prayer is
that it be struck off so that nobody is punished for the act. Therefore, the

previous judgments are distinguishable, and the present challenge is unaffected
by these previous rulings.

Much water has flown under the bridge since 1860. The British colonial and
patriarchal notions of female morality, personhood, and rights are completely at
odds with the fundamental rights guaranteed to every woman (and man) under
Arucles 14, 19 and 21 of the Constitution of India, as they stand today. The law
on sexual offences has also undergone a sea change. They are now defined on
the touchstone of sexual autonomy and agency of the woman, and consider the
injury as being done to the woman, rather than her father or husband. Her past

* Sowmithri Vishnu v. Union of India, (1985) Supp SCC 137, at para 7.
® Sowmithri Vishzu v. Union of India, {1985) Supp SCC 137, at para 9.




sexual history is also deemed irrelevant in a prosecution for 2 sexual offence, as
is reflected in the recent amendments to the rape law under the IPC as well as
Sections 53A* and 146> of the Indian Evidence Act, 1872.

7. Indnmy Garg v. Hostel Association of India, (2008) 3 SCC 1, this Hon’ble Court
held that
"1 may be pertinent to know that o statute although could have been
held 1o be a valid piece of legisiation keeping in view the societal
condition of those times, but with changes occurring therein both in the
domestic as also in international arena, such a law can be declared
invalig® *
Similarly, in John Vallamatiom v. Union of India, (2003) 6 SCC 611,
emphasized the importance taking into consideration subsequent events while
interpreting a2 law, and held that:
CitIs further trite thar the law although may be donstitutional when
enacted but with passage of time the same may be held unconstitutional

, - . . . w27
in view of the changed situation.”

8. In Sowmithri Vishnu itself this Hon’ble Court acknowledged that though the
case could have been dismissed by placing reliance on Yusuf Abdul Aziz”® since
more than 30 vears had passed since the said decision, it was deemed fit to

" Evidence of character or previous sexual experience not relevant in certain cases.-

m;m,mwommnmmammawmhom,mmmwwﬁmmm section 354, section 3544, section 334B, section 354C, section
354D or section 378, section 3764, section 376B, section 376C, section 376D or section 376E of the
Indlan Penal Code (45 of 18667 or for asttemnpt to commit any such offence, where the question of
omsent is in issue, evidence of the character of the victim or of such person's previous sexual
experience with any person shail not be relevant on the issue of such consent or the quality of consetir,

Lird
i
4]

= Questions lawful in cross-examination.—

When a wimess is tross-examined, he mayv, in addition to the questions hereinbefore referred 1o, be
asked any questions which tend—

{1} ioresthis veracity,

{2} to §iscover who he is and what is his position in life, or

o shake his credit, by injuring his character, aithough the answer to such questions might tend directly
or indirectly 1o criminate him or might expose or tend directly or indirectly 1o expose him 1o a penalty
or forfeiture: Provided that in a prosecution for rape or attempt to commit rape, it shall not be

permissible w put guestions in the cross-examination of the prosecutrix as to her general immoral
characier,

Anyf Gorg v, Hotel Association of N@&L {2008) 3 SCC 1, at para 7. This Hon’ble Court was herein
dealing with the vires of a law that prohibited the employment of women in places where liquor or
drugs are consumed by the puhlic,

John Vellamattom v, Union of India, {2003) 6 SCC 611, ar para 28. §

* Sewmithri Vishnu v. Union of India, {1985) Supp SCC 137, at para 11.

Wy

Tusyf Abdul Aziz v Srare of Bombay, 1954 SCR 930.
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“examine the position afresh, particularly in the light of the alleged social
wmaw&@ﬁ%uaﬁx in the behavioural pattern of women in matters of sex”.

21, Interestingly, in the judgment of the Bombay High Court in Yusuf Abdul Aziz,
peaned by Justice M.C. Chagla in the year 1951, it was observed that:
"It may be argued thar .,wmnwm.qm 497 should not find a place in any modern
Code of law. Days are past, we hope, when women were looked upon as
property by their husbawnds. But that is an argument more in favour of
doing away with seciion 497 altogether™® !
In fact, as far back as in 1959, this Hor’ble Court in Alamgir v. State of Bihar,
{1939} Supp 1 SCR 464, despite upholding a conviction under Section 498%! of
the IPC conceded that:
“The policy underlying the provisions of Section 498 may no doubt
sound inconsistent with the modern notions of the status of women and of

. e o 32 _
i mutual rights and obligations under marriage”.’

bd
[

Internationally, most developed countries do not proscribe adultery with
criminal sanction. ¥t is not an offence in Europe, Australia, South America and
Nerth America, barring some states in USA. Even some of our neighbours, such
as Bhutan, Sri Lanka and China do not punish adultery. Countries like
Guatemala and South Korea have recently struck down the offence of adultery
from their Penal Codes as being unconstitutional.”> In retaining adulterv as n
offence therefore, India is in the dubious company of countries like Afghanistan,
Brunei and Iraq.

(2
L

i58 years have now passed since the IPC came into force, and over 30 years
have elapsed since the decisions in Sowmithri Vishnu and V. Revathi, Section
& 497, along with Section 498, and the exception of marital rape,” form an unholy
mad in the IPC by continuing to reinforce the notion of a woman as chattel of
her husband, which were decried by our own Courts as far back as in the 195(0s.
Sections 497 of the IPC, read with Section 198, CrPC, strike a dissonant note

4.

Yusuf Abdul Aziz v, The State, 1952 1LR Bom 449, at p. 454.

Judgment dated 07.03.1996 of the Guatematan Constitutional Court, File No. 936-95; Judgment
dated 26.02.2015 of the South Korean Constitutional Court, 2009 Henna 17,

¥ Alamgir . State of Bihar, (1959) Supp 1 SCR 464, at para 6.

7 Judgment dated 26.02.2015 of the Scuth Xorean Constitytional Court, 2009 Henna 17,

* Exception 2 1o Section 375 of the IPC, which deals with the offence of “rape” is as follows: “Sexual

ngerconrse or sexugl acts by a man #w@ his own wife, the wife not being under fifieen years of age, is
. 3
net rape”.
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with the rights and liberties of women in current times, as well as their
perception in society. Subsequent developments in law and international
commitments of India have completely eroded the archaic basis for inclusion of
adultery as & criminal offence. On the contrary, retention of the offence is at
odds with the current interpretation of fundamental rights and freedoms
guaranteed under the Constitution. Hence it is imperative that the vires of
Section 497 be re-examined in the present social and moral context.

§

8 H
‘iolations of Fundamental Richts
[]

s A

The Right to Life, Liberty & Privacy

It is submitted that consensual sexual activity, be it within or outside of marriage,
forms the core of a person’s right to life and personal liberty as well as the right
10 privacy, and must be protected from excessive State interference. Punishing
the exercise of such rights with imprisonment, as under Section 497 of the IPC,
is an unreasonable restriction on the exercise of such rights, and hence violative
of the Constitution. Much as Section 377 of the IPC deserves to be struck down
as unconstitutional for criminalizing the private sexual conduct of consenting
adulis, 50 too, does Section 497,

In &8 Putiaswamy v. Union of India, (2017Y10SCC 1,29 ] udge Bench of this

Hen'ble Court, unanimously recognized the right to privacy as an overarching

fundamental right under the Constitution, which also encompassed within it the

right to dignity, autonemy and bodily integrity, and various other aspects of
personal life. In his separate opinion, Justice D.Y. Chandrachud extracts nine
different types of privacy, intdr alia as follows:

Y1) bodily .E@m@. which reflecis the privacy of the physical body.
Implicit in this is the negative Jreedom of being able to prevent others
Jrom viclating one’s body or Jrom restraining the wvmm&oi of bodily
movement;

i) sparial privacy which is reflected in the privacy of a private space
through which access of others can be restricted 1o the space,
intimate relations gnd Jamily life are an apt illustration of spatial
privacy; -




(vij  decisional privacy reflected by an ability to make intimate decisions

!

decisions in respect of intimate relations;

primarily consisting® one's sexual or procreative nature and

Wi} associational privacy which is reflected in the ability of the individual

fo choose who she wishes 1o interact with; . {emphasis supplied]

Lat

This Hon’ble Court, in £.S Purtaswamy v. Union of India, (2017) 10 SCC 1,

further accorded a level of protection to matters of family, marriage and

sexuality, under the right 1o privacy, in the following terms:
“Privacy of the individual is an essential aspect of digniry... .Privacy
enables the individual to retain the autonomy of the body and mind. The
quionomy of the individual is the ability to make decisions on vital
matters of concern to life. ... Privacy of the body entitles an individual to
the integrity of the physical aspects of personhood. The intersection
between ome's mental integrily and privacy entitles the individual to
freedom of thought, the freedom to believe in what is right, and the
freedom of self-determination. When these guarantees intersect with
gender, they create a private space which protects all those elements
which are crucial to gender identity. The family, marriage, procreation
and sexual orientation are qll integral to the dignity of the individual,
Above all, the privacy of the individual recognises an inviolable right
fo determine how freedom shall be exercised . The freedoms under
Article 19 can be fulfilled where the individual is entitled to decide upon
fis or her preferences. Read in conjunction with Article 21, liberty
enables the individual to have a choice of preferences on various facets
of life including what and how one will eat, the way one will aress, the
Jaith one will espouse and a myriad other matters on which autonomy

and self~determination require a choice to be made within the privacy of
the mind. ™70

“Privacy includes at its core the preservation of personal intimacies,

the sanctity of Jamily life, marriage, procreation, thelhome and sexual
orientofion.. ™’

¥ KS. Punraswamy v. Union of India, (2017) 10 SCC 1, Opinion of D.Y. Chandrachud, 1., at para 250
* Opinion of D.Y. Chandrachud, J., at para 298.

T Opinion of Y. Chandrachud, 1., at para 323,
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4. Importantly, in the above decision, this Hon’ble Court not only recognized the
right of an individual to decisional privacy and autonomy with respect to one’s
intimate relations, it also highlighted a “zone of privacy” where an individual
was free to exercise these freedoms without being _.cammw_

“The adility of an H.N%@M.&m& to make choices r.m,wu& the core of the
human personality... The inviolable nature of the human personality is
manifested in the ability to make decisions on mattert intimate 10 human
iife. ... Thoughts and behavioural patterns which are intimate to an
individual are entitled 1o a zone of privacy where one is free of social
expectations. In that zone of privacy, an individual is ROt judged by
others. Privacy enables each individual to take crucial decisions which
Jind expression in the human personality. It enables individuals to
preserve their belizsfs, thoughts, expressions, ideas, ideologies,
preferences and choices against societal demands of homogeneity »*®

3. In Shafin Jahan v. Asokan N.M, 2018 SCC Online SC 343, this Hon’ble Court
*  acknowledged that:
“... The Constitution recognises the liberty and autonomy which inheres
in each individual. This includes the ability to take decisions on aspects
which define one’s personhood and identity. The choice of a partner
{ whether within or ontside marriage lies within the exclusive domain
of each individual. Intimacies of marriage lie within a core zone of
privacy, which is inviclable .. Neither the Stare nor the law con dictcte
@ choice of partners or limir the free ability of every person to decide on
these matters. They Jorng the essence of personal liberty under the
Constingtion™ >
& O Inlight of the above, it is submitted that each indivigual & guaranteed the right
) o life, in being able 1o choose the manner in which one leads one’s lifs with
dignity. The freedoms of personal liberty, of choice and the freedom of
expression and association embody within them core aspects of one’s identity
and personality, including the right of sexual autonomy and to choose one’s
sexual parter, whether it be male or female; married or unmarried. A person is
entitied not only to decisional privacy le. the ability to not only make decisions
regarding his or her sexual nature, desires and preferences, but also 1o a “zone of
privacy”, where he or she is exempt from social stigma or judgment in making

* Opinion of D.Y. Chandrachud, 1., at para 297,

7 Shafin Jahan v Asokan N3, 2018 SCC Online SC 343, Opinion of DY, Chandrachud. J., at para 88.




such choices. This right extends to matters of family and marriage. Much as an
individual has the right 1o marry and start a family, he or she also has the
fresdom 0 choose not to marry one’s sexual partner or to merely co-habit with
him or her.

The offence of adultery, which brings within the ambit of criminal law even
consensual sexual relations merely because one of the parties is married, cannot
co-exist with the above rights and freedoms, which form the core of human
dignity and personality. Not merely is a woman’s right to life and sexual
autonomy and choice of sexual companion, unreasonably curtailed under threat
of criminal prosecution of her partner, the very nature of the offence, which
compietely discounts her consent and bodily integrity, is abhorrent to these
rights, Further, the woman is denied any decisional privacy with respect to her
intimate relations, as the choice 1o prosecute her sexual partner, thereby taking
the same out of her “zone of privacy”, lies solely with her husband. While a
person is bound to bear the consequences of her choices, including that of
infidelity within the marriage, it is submitted that such consequences must
necessanily be civil, rather than criminal in nature,

The denial of a woman’s right of sexual autonomy and bodily privacy by virtue
of Section 497 is made explicitly clear in Alamgir v. Stare of Bihar, (1959) Supp
i SCR 464, where this Hon'ble Court, while upholding a conviction under
Section 498 of the IPC, observed as follows:
“The provisions of Section 498, like those of Section 497, are intended to
protect the rights of the hushand and not those of the wife. The gist of
the offence under Section 498 appears to be the deprivation of the
husband of his custody and his proper control oven his wife with the
object of having illicit intercourse with her...
... it may be conceded ¢hat the word “detains” may denote detention of
@ person qgainst his or her will: but in the context of the section it is
impossible to give this meaning 1o the said word % the object of the
section had been 10 protect the wife such a construction would obviously
have been appropriate: but, since the object of the section is to protect
the rights of the husband, it cannot be any defence to the charge to say
that, though the husband has been deprived of his rights, the wife is

willing to injure the said rights and so the person who is responsible for
her willingress has not detained her. ”




. Therefore, while decisiohs like Sowmithri Vishnu® oommammnw opined that the
woman involved in an illicit relationship with another man is a “victim”, rather
than the author of the crime, it failed to appreciate that the law gave the woman
none of the rights of a victim. As is evident from Section 198 of the CrPC,
considers the husband, and not the wife as the victim of the offence. Therefore,
the choice of prosecution is that of the husband, and it is his consent and/ or
conmivance that could bring the act outside the ambit of the offence of adultery.

o
o]

Further, this Hon’ble Court has, in decisions such as Gobind v. State of MP
and R. m@.ﬂmmﬁ%& v. State of Tamil Nadu,** accorded protection to the personal
intimacies of one’s self as well as those of the home, family and marriage under
- the right to privacy. Article 17 of the International Convention of Civil and
Political Rights, 1966 (“ICCPR™), which corresponds to Article 12 of the
Universal Declaration of Human Rights, 1948 (*UDHR™), accords each
individual protection of the law against interference with his privacy, family,
wmwﬁm as well as attacks on his honour or reputation.® Article 23(1) of the
ICCPR, which corresponas 1o Article 16 of the UDHR, similarly states that “The
Jamily is the natural and Jundamental group unit of Society and is entitled to
protection by society and the State.” Criminalization of adultery, rather than
advancing thess human right %Hoﬁmomommu in fact, denudes them.

L. Every individual has a right to his or her reputation, which is protected under
Article 21 of the Constitution.® Though the law shields 4 woman from criminal
prosecution under Section 497, it nevertheless €xposes her to social stigma by
dragging her private affairs into the public domain, as is bound to happen in the
course of any criminal trial. Orthodox Jjudges may also comment on the general
character of the woman for engaging in such an act during the tial and in the

& judgment, giving a blow to her self-esteem, Even a malicious complaint made
by a husband, is bound to be investigated and become public knowledge. Thus,
the existence of the offence of adultery serves as an indiscriminate weapon of
public shaming and humiliation in the hands of the husband to be used against

© Sowmithri Vishan v, Union of India, {1985) Supp SCC 137,
{1975 2 SCC 148, a para 24;

©{1994) 6 SCC 632, t para 62

* Article 17 of the ICCPR reads as follows:

Ul No one shall be subjected 1o arbitrary interference with his privacy, family, home or

correspondence, nor 1o attacks upon his honowr and reputation.
2. Everyone has the right to the protection of the law against such interference or aracks.”

* Qﬁm@ Kumar v. Stare of Andhra Pradesh, (2013) 10 SCC 591; Kishore Samrite v. Stare of Uttar
Pradesh, (2013)2 8CC 398; Om Prakash Chautala v. Kanwar Bhan, (20 145 8CC 417.
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the wife, thereby tarnishing her reputation. A violation of the right to reputation
holds good for the man accused of the offence of adultery as well.

The standard of proof required in a frial for adultery is very high, as sexual
intercourse has to be proved beyond reasonable doubt. As such, proot of the
offence iself would involve extensive invasion of the private lives of persons,
thereby destroying their credibility, character and reputation. In the end, the
accused may nevertheless be acquitted for insufficient evidence. On the other
hand, proving adultery on the preponderance of probabilities as part of a divorce
proceeding, is not only easier, but makes it possible for parties to preserve
confidentiality of the proceedings.

In addition, in 2 trial under Section 497, the woman has no right to be heard
despite the fact that her sexual partner is being tried for an act in which she is
also involved. She is neither an accused nor a victim nor a complainant. As a
defence witness, she would be considered an interested party, and the
prosecution may consider her to be a hostile witness, and not summon her 1o
depose. As has been comended hereinbefore, the consent or willingness of the
woman has no role 1o play in the offence, and hence she has no opportunity to
set the record swaight. This is a gross violation of the principles of natural
justice, which are protected under Article 21.

Unreasonableness of the festriction/ Interference ¢

While every person is entitled 1o the right to privacy Ema personal liberty, the
same is admittedly not absolute and is subject to reasonable restrictions on the
ground imrer aliz of compelling State or public interest and morality, armongst
others. However, it is submitted that in the present case, the restriction on the
right is not only unreasonable but also excessive and disproportionate.

Initiation of criminal proceedings against another person, for what is essentially
an injury o one’s “honcur” is extraordinarily harsh. As expounded by this
Hon'ble Court in Vikas Yadav v. Stase of Uttar Pradesh, (2016)9SCC 54::
“One may feel "My honowr is my life” but that does not mean
sustaining one’s honour at the cost of another. Freedom,
independence, constitutional identity, individual choice and thought of
a woman, be a wife or sister or daughter or mother, cannot be allowed
10 be curtailed definirely not by application of physical force or threat or
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mental cruelty in the name of his self-assumed honour. That apart,
neither the family members vor the members of the collective has any
right fo assauit the boy chosen by the girl. Her individual choice is her
self-respect and creating dent in it is destroying her honour. And to
impose so-called brotherly or fatherly honour or class honour by
eliminating her choice is a crime of extreme brutality, more so, when it
. is done wunder a guise. It is a vice, condemnable and deplorable
perception  of  “honowr”, comparable to medieval obsessive
assertions.™

th

16, No doubt, as per the harm principle, the right of a person can be restricted when
mmmmmﬁmmm harm to another. The “harm®, as far as adultery is concerned, is caused
not 10 sociery at large, but suffered only by the aggrieved spouse. This is echoed
in Section 198, CrPC. which bars 2 Court from taking cognizance of the offence
under Section 497, except on,a complaint by the husband, thereby treating it as a
private compiaint. Further, Mwﬁ concept of “harm” on which the offence was
initiaily based ie injury 1o the property of the husband in his wife, is now
outdated and obsolete. Insofar as the “harm” in terms oftloss of affection etc. is
concerned, it is submited that the same is easily addressed either by personal

volition Le. forgiveness and reconciliation, or by recourse to the personal law
remedy of divorce.

P
=

Under common law, adultery was treated merely as a civil wrong. In fact, one of
the prime intentions behind including the offence of adultery in the IPC, was to
enable the husband to obtain divorce, as is clear from the following discussion
in the Second Report on the IPC:
“We would however, put the parties accused on trial together, and
empower, the Court, in the event of their conviction, to pronounce q
decree of divorce against the guilty woman, if the husband sues Jor it, at
the same time thar her paramour Is sentenced to punishment by
imprisonment or fine. By My, Livingstone’s Code, the woman Jorfeits her
“matrimonial gains”, but is not liable to other punishment,” *®

18, The law now recognizes the ability of partners to dissolve their marriages. More
and more couples are now choosing to obtain divorce, whether for fault of the
spouse or by mutual consent, rather than continue in an unhappy marriage.

* Vikas Yadav v. State of Uniar Pradesh, {2016) 9 SCC 541, at para 75

“ 4 Penal Code prepared by The Indign Law Commissioners (1838), The Second Report on the Indian
Penal Code, at p. 76,




Adultery is one of the grounds on which either spouse is entitled to initiate
divorce proceedings against the other.*” Divorce is now no longer considered a
social evil, and State interest, if any, in preserving the sanctity of marriage, does
act override the freedom of married individuals to separate. In ¥, Revathi,™ this
Hon'ble Court held that:
“The philosophy underlying the scheme of these provisions appears 1o be
that as between the husband and the wife social good will be promored
by permiiting them to ‘make up’ or ‘break up’ the matrimonial tie rather
than 1o drag each other to the criminal court, They can either condone
the offence in a spirit of ‘forgive and Jorget” and live together or
separate by approaching a matrimonial court and Snapping the
matrimonial te by securing divorce. They are not enabled io send each
other Io jail. Perhaps it is as well that the children (if any) are saved
Jrom the trauma of one of their parents being jailed at the instance of the
other parent”.

9. The above reasoning, which was ironically used 1o ﬁwﬁﬂ a challenge to the
constitutionality of Section 497 for not criminalizing the husband or the wife, is
nevertheless sound wmmm.m o strike down the prowision altogether, for
unrezsonable State interference into intimate and private matters. The
importance of sexual fidelity in the marriage and the subsistence of a marriage
are best left to be resolved between the husband and wife. If they decide to
‘make up’, 2 criminal prosecution against a third party would serve no purpose.
On the other hand, if they decide to *break up’, the remedy of divorce is always
available.

[N
&2

Criminalizing the private sexual conduct of one of the parties in the process, by
punishing a third party o the marriage, is completely disproportionate and does
10t serve any legitimate State aim. Marriages are an intimate family affair and
cannot be preserved under the threat of criminal prosecution against another, As

—

* Section 32(d}, Parsi Marriage and Divorce Act, 1936, Section 27(1)(a) of the Special Marriage Ac,
1954, and Section 13{1){i) of the Hindu Marriage Act, 1953, entitle a spouse to seek divorce on the
ground of adultery. Divorce on the ground of adultery is permissible under Muslim personal law as
well. Section 2(viii}(b) of the Dissolution of Muslim Marriages Act, 1939, also recognizes the
wWOnan's right 1o seek divorce on the ground of cruelty if the husband “associates with women of evil
reprte o leads an infamows life”. Further, Section 2 of The Muslim Personal Law (Shariat)
Applicatibn Act, 1936, recognizes the practice of “lian”, which gives the wife a right 10 ask for divorce
if the hushand levels false allegations of adultery against her.

TV Revarki v. Union of indfia, (1988) 2 SCC 72, ai para 4. See also Sowmithri Vishnu v. Union of
India, (1985 Supp SCC 137, a paras 12-13, whers a complaint under Section 497 was quashed on the
ground thar since the husband had aiready obtained divorce on the basis of desertion, no useful purpose
would be served by inguiring into E.wwwmmmwwm wife was in an adulterous refationship.

20




the South Korean Constitutional Court eloguently opined, while strikirg down
the offence of adultery, “The maintenance of marriage and family should be left
10 the free will and affection of the parties, and cannot be enforced in a real way
through punishment”

2. X she insttution of marriage is to be preserved, the focus must be on
W.Mn@mnmwmmmm between the parties. In Santhini v. Vijaya Venketesh, (2018) 1
SCC 1, this Hon’ble Court underscored the need for reconciliation in
matrimonial matters in the following words:

“The reconciliation requires presence of both the parties at the same place
at the same fime 50 as to %m effectively conducted, The spatial distance will
distant the possibility of reconciliation because the Family Court Judge
would not be in a position to interact with the partiesgn the manner as the
law comimands. By virtue of the nature of the controversy, it has its
inherent sensitivity. The Judge is expected to deal with care, caution and
with immense sense of worldly experience absolutely being conscious of
social sensibility. Needless to emphasise, this commands a sense of frust
and maintaining an atmosphere of confidence and also requirement of

assurance that the confidentiality is in no way averted or done away

with... "

2. Reconciliation can be achieved with maturity, sensitivity and by buildirg trust
and maintaining confidentiality. In these circumstances, throwing a private {and
consensual) act of the wife open 1o the process of a criminal trial at the behest of
the husband would make reconciliation extremely difficult, if not impaessible.
Though the wife herself may not be punished under Section 497, the fact that
her actions would be the subject matter of trial, knowledge of which is bound to
become public, is enough 1o sound a death knell for the marriage,

%

[
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Further, insofar as the immorality of an act of adultery is concerned, it is neither
desirable nor serves any legitimate purpose to criminalize every act which is
perceived as amoral. Lord Macaulay, one of the propounders of the IPC, himself
discouraged the criminalization of in the following words:

“We cannot admit that @ Penal Code is by any means 1o be considered

as a body of ethics, that the legislature ought to punish acts merely

because those acts are immoral, or that because as act is not punished

* Judgmen dated 26.02.2015 of the South Korean Constitutional Court, 2009 Henna 17.
= Samshing v, Vijaya Venketesh, {2018y 1 8CC 1, Majority Opinion of Dipak Misra, C.J.1., at para 48.
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at all it follows that the legislature considers that act as innocent. Many
things which are not punishable are morally worse than many things
which are punishable. The man who treats a generous benefactor with
g70ss ingratitude and insolence deserves more severe reprehension than
the man who aims g blow in passion, or breaks a window in frolic. Yet
we aave punishments for assault and mischief, and none for ingratirude.
The rich man who refuses a mouthfil of rice to save a fellow crearure
Jroms death may be far worse than the starving wretch who snatches and
devours the rice. Yet we punish the latier Jor theft, and we do not punish
the former for hard-heartedness.” !

In 2013, the South Korean Constitutional Court struck down as unconstitutional,

by & majority of 7:2, Article 241 of their Penal Code, which punished adultery

with imprisonment of 2 vears. In doing so, the Court eloquently held as follows:
*...as pubiic m@mmn&gwxm% abour social structure, Smw:.a%m and sex has
changed and the awareness of the importancé of sexual self-
determination has Spread, it is no longer possible Jor the public to
recognize that it is appropriate for the State to punish adultery. It is also
the trend of modern criminal law that, even though Immoral acts are
essentially inherent in the private life of the individual and are not so
harmful to society, or that there is RO apparent violation of specific
legal interests, the State power should not intervene. Adulrery crimes
are being cholished globally...
-.-the judgment clause violates the Constitution as violating the principle of
excessive prohibition and infringing on people’s right to self determination
and privacy...”

Further, the fallacy in penalizing a private wrong merely on grounds of
immorality is that morality of a society is constantly in flux, and changes over
tme. To the contrary, criminal law, as is seen in the constancy of the IPC itself,
¢an remain immutable over centuries, and continue to punish acts which may no
longar be considersd amoral by society. It is therefore submitted that grounds
such as morality or the sanctity of marriage are not reasonable bases for
restricting the right to privacy pr sexual autonomy. Hence, the criminalization of
adultery unconstitutional for constituting  excessive and unreasonable

¢

e

"4 Fenal Code prepared by The Indian Law Commissioners (1838}, Notes of Lord Thomas Babington

Macaulay, at p. 136-131.




. 23

interference by the State into affairs of the family, marriage and choice of
ihtimate relations, which are protected under the fundamental right to privacy.

B.  The Right to Equality
}

26. It is a settled position of law that both men and women are equal under Article
14, which also grants both men and women equal ﬁﬁoﬁmoamom of the law, Section
497 criminalizes adultery based on a classification on the ground of sex and
marital status of the woman. It is submitted that such classification bears no
rational nexus with the object sought to be achieved, and hence is
discriminatory, disproportionate, manifestly arbitrary, and does not further any
legitimare State purpose.

Discrimination

£7. Section 497 negates equal treatment of the law and discriminates on the grounds
of sex and marital status by freating equals unequally for the following reasons:

{a} The consent or willingness of the woman is irrelevant to the offence, but it is
the lack of consent or conmivance of the husband, which is considered
material.

{b} Section 497, IPC, read with Section 198, CrPC, gives the man the sole right
to lodge 2 complaint and precludes a woman from initiating criminal
proceadings thereunder.

& (¢) Sexual relations by a married woman with an unmarried or married man are
criminalized, whereas those of a married man with an unmarried woman do
not invoke any ¢riminal sanction.

28 In W Kabvani v. Sice, {2012) 1 SCC 358, this Hon’ble Court has itself
recognized the gender bias evident in the provision, as follows: .
“The provision is currently under criticism from certain quarters for
showing a strong gender bigs Jor it makes the position of a married
woman almost as a property of her husband But ig terms of the law
as it stands, it is evident from o plain reading of the section that only a
man can be proceeded against and punished for the dffence of adultery.
Indeed, the section provides expressly that the wife cgnnot be punished
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even as an abettor. Thus, the mere fact that the appellant is a woman
makes her completely immune to the charge of adultery and she cannot
be proceeded against for that offence.”*

29.  Section 497 is also contrary 1o the obligations of India under the ICCPR and the
Convention on Elimination of all forms of Discrimination Against Women,
1970 (“"CEDAW™).” Article 23(4) of the ICCPR, obligates States to “sake
appropriate steps to ensure equality of rights and respohsibilities of spouses as
o marriage, during marriage and ar its dissolution.” _

% H

30. Similarly, Article 16 of CEDAW requires the Siate 10 ensure equality and
eliminate discrimination against women in all matters relating to marriage.>
Article 1 of CEDAW, which prohibits any restriction on the basis of sex and
marital status, reads as follows:

“For the purposes of the present Convention, the term “discrimination

against women” shall mean any distinction, exclusion or restriction

matde on the basis of sex which has the effect or purpose of impairing or

nudlifying the recognition, enjoyment or exercise by women, irrespective

of their marital status, on o basis of equality of men and women, of

human rights and fundamenial Jreedoms in the political, economic,
. social, cultural, civil or any other field”

The UN Working Group on Discrimination Against Women in Law and in
Practice, has also called for decriminalization of adultery based on the rights
mmmwhﬁmm under CEDAW, as the laws tend to be discriminatory and, even in

W Kalyani v. Stare, {2012) 1 SCC 338, at para 10.

* Ingia signed the CEDAW in 1980, and rdtified it in 1993, with a few reservations. These reservations
have not been made 1o the Articles referred to in the present submissions.

5

Art, 23{4) of the ICCPR reads as follows: “States Parries to the present Covenant shall 1ake
appropriaze steps io ensure equality of rights and responsibilities of spouses as t0 marriage, during
marriage and af irs disschdion. I the case of dissolution, provision shall be made Jor the necessary
protection of any children”

ol

I'he relevant exwract of Article 16 of CEDAW is as follows:
i. Sraves Porties shail rake ol appropriale measures to eliminate discrimination against women in all

maers relaring o marviage and family relarions and in particular shall ensure, on a basis of equality
of men and women:

tn

{r} The same righss ond responsibilities during marriage and ar its dissolution;

- E . ¥ . . . . !
g The same personal righs as hushand and wife, including the right 10 choose Jamily neine,

4
profession and an occupation..)”
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Jjurisdictions where the law fis gender neutral, they are usually invoked to the
detriment of women.>®
In the landmark decision of Any Garg v. Hotel Assocition of India, (2008) 3
SCC 1, this Hon’ble Court, declared Section 30 of the Punjab Excise Act,
19147 as witrg vires Articles 14, 15 and 21 of the Constitution, read with the
provisions of CEDAW. In a judgment that forms perhaps one of the best
expositions of gender equality, aytonomy and self-determination in the current
context, this Hon’ble Court held as follows:
“When the original Act was enacted. the concepr of equality between two
sexes was unknown. The makers of the Constitution intended to apply
equality amongst men and women in all spheres of life. In framing
Articles 14 and 15 of the Constitution, the constitutional goal in that
behalf was sought 0 be achieved...

When a discrimination is sought to be made on the purported ground of
classification, such classification must be Jounded on a rational criteria
The criteria which in the absence of any constitutional provision and, it
will bear repetition io state, having regard to the societal conditions as
they prevailed in the early 207 century, may not be a rational criteria in
the 217 century..”

in light of the above, an offence based on the age-old concept of the wife being
the property of her husband, who can easily fall prey to seduction by another,
can no longer be justified as a rational basis for the classification inherent in
Section 497. It denies a married woman equality of autonomy and opportunity
in terms of her sexual choices and parmers by subjecting such partners to
criminal prosecution, while 2 married man and/or an unmarried woman are free
t0 exercise these personal choices without fear of the law. The provision
imposes additional, onerous and punitive restrictions on a woman, depending on
her marital status and gender, despite shielding her from gctual prosecution, and
hence falls foul of the fundamentsl right to equality enshrined in Asticle 14 of
the Constitution. Further, ip placing punitive restrictions ¢on the sexual activities
of the wife outside of marriage, while granting 5@55...8 men in this regard,
Section 497 also discriminates on the basis of marital status and does not ensure

*UN Human Righes Special Procedures, Working Group on the Issue of Discrimination Agains:
Womern in Law and in Practice, October, 2012,
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The provision prohibited the employment of women in places where ligquor or mioxicating drugs
were consumed by the public.
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equality in marriage, and hence violates Article 23 of the ICCPR and Articles |
and 16 of CEDAW, which mandate equality within marriage.

}

The State has wied to justify the law on the ground of “protective

discrimination”, since thelo

t

o g

fience, as it now stands, does'not encompass women.

However, such a justification also fails the test of any compelling State purpose

for the following reasons:

{a) Aduitery is often used as a tool 10 oppress and shame women; and

it}  The State now proposes to include women within the ambit of the offence.

First, under the guise of protective discrimination, the offence of adultery

fact, perpetuates oppression of women, as elucidated hereinafter.

{8}

, in

Lord Macaulay, as far back as in 1860, recognized the use of adultery as a

mode of oppression for women. He notes as follows:

“... Though we well know that the dearest interests of the human race
are closely connected with the chastity of women, and the sacredness
of the nmuprial contraci, we cannot but Jeel that there are some
peculiarities in the siate of society in this country which may well
lead a@ humane man to pouse before he determines to punish the
infidelity of wives. The condifion of the women of this country is
unhappily very different from that of the women of England and
France. They are married while still children. They are often
reglecied for other %N.ﬁm,w while still young. They share the attentions
of @ husband with several rivals. To make laws for punishing the
inconsiancy of the wife while the law admits the privilege of the
rusband of fill his zenana with women, is a course Which we are most
reluciant to adopt... We have given the reasons which lead us 1o
believe that any enactment on this subject would be nugatory. And we
are inclined to think that if not nugatory it would be oppressive. It
would strengthen hands already too strong. It would weaken a class
already oo weak. It will be fime enough to guard the matrimonial
contract by penal sanctions when that contraet becomes just,
reasonable and mutually beneficial ™

* 4 Penal Code prepared by

Macaulay, a1 p. 130-131.

The indian Law Commissioners (1838), Notes of Lord Thomas Babington
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(d)

Lord Macanlay's views on the hapless state of women in the country were
considered only 1o the limited extent of pot making women criminally
liable, as is evident from the following discussion:

“While we think that the offence of ddultery ought nor to be omitted
Jrom the Code, we would limit irs cognizance to adultery 8.35&&&
with a married woman, and considering that there is much weight in

the last remark in Note O, regarding the condition of the women of
this country, in deference fo it we would render the male offender
aione liable to punishment”*

The supposed protection given to women under Section 497, not only
highlights her lack of sexual agency, but also ignores the social
repercussions of such an offence on her. As a moral offence, adultery has
been targeted mostly against married women, while the dalliances of
married men are either ignored or excused. Historically, it is the women
who have had to unfairly and unequally bear the social consequences of
adultery, be it chastisement by the husband or ostracism, condemnation or
other barbaric forms of punishment imposed by the society. While there
has been much progress since Lord Macaulay’s time, the scales of gender
quality and justice are vet imbalanced. In other words, while the weapon
of oppression may have changed, the injury it inflicts is stil] severe,

In Amyj Garg,” this Hon’ble Court warned that:

“46. It is 10 be borne in mind that legislations with pronounced
“protective discrimination” aims... potentially serve as double-
edged swords. Strict scruting test should bg employed while
assessing the implications of this variety of legislations.
Legislation Shoyld not be only assessed on its broposed aims but
rather on its implementation and effects. The impugned
legislarion suffers Jrom incurable fixations of mmmwmoa%m morality
and conception of sexual role. The perspeciive thus arrived art is
outmoded in content and stifling in means.

7. No law in its ultimore effect should end up perpetuating the
Cppression of women. Personal Jreedom is a fundamental tenet
which cannot be compromised in the name of expediency unless

¥ 4 Pengl Code prepared by The lndign Levw Commissioners (1838), The Second Report on the Indian
Panal Code, ar p. 76.
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Garg v, Hotel dssociation of India, (2008) 3 8CC 1, at paras 46-47.
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and until there is a compelling State purposg. Heightened level
of scrutiny is the normative threshold Jor judicial review in such

EE]

cases

The offence of Section 497 is used to stifle a woman’s freedom to choose
her sexual partners, imposes upon her a stereotype morality and
conception of sexual role, and hence perpetuates her oppression. To
tilustrate, the provision gives the husband of a separated wife an unhealthy
amount of control over her sexual activities, by giving him the right to
prosecute her companion, despite the fact that their marriage may have
broken down. Adultery is also used strategically at the time of divorce, to
deny the wife a right to maintenance or alimony, or to malign her character
and deny her the custody of her children.

Further, the adverse social consequences on a woman, of the conviction of
her sexual partner, are unimaginable. She is often publicly shamed and her
repuiation sought 1o be tarnished for engaging in adulterous acts. A classic
example of this is Sowmithri Vishny ’s case, ! itself, which emanated
essentially from divorce proceedings. The Petitioner/ wife had filed for
divorce against her wﬁ%mma on the ground of desertion, but failed to obtain
the same, Thereafier, the husband filed for divorce on the grounds of

desertion and adultery. The Courts granted him diyorce on the ground of

2%

desertion and hence found it unnecessary to render any finding on adultery.

However, in his zeal to establish that his former wife had been living in
adultery, and keeping in mind the social stigma attached to such an
exercise, he filed a complaint under S. 497 against her partner, despite
having already obtained divorce. Punishment in such circumstances can
serve 1o public good. | .

35. Secondly, the State’s proposal of bringing women within the ambit of the
offence not only negates any notion of “protective discrimination”, but is also
abhorrent to the present understanding of personal liberties and freedoms.

{a)

It is submitted that the inherent inequality and maje patriarchy embodied
in Section 457 cannot be remedied by making the provision gender neutral
$C as 10 bring women also within its ambit, This would only expand the
violation of fundamental rights wreaked by the law to a larger class of

! Sowmsithri Vishin v. Union of India, {1985) Supp SCC 137.
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persons, and deepen the gender inequality and oppression suffered by
wemen as a consequence thereof. Any amendment to the law should strive
towards positive equality, rather than foistering negative equality. It is
only by suiking down the offence that some semblance of equality be
restored between sexes in matters of matrimony and sexual autonomy.

(t) The Guatemalan Constitutional Court has done exactly this by striking

down the offence of adultery in its Penal Code as being discriminatory,
observing as follows:
“The right of equaliry acquires in our Constitution full recognition as
@ supreme value in Article 40 ... it establishes that a married woman
is freated in a discriminatory way because of her sex, since the
concurrence of the same facts under the same conditions or
circumstances, if committed by the married man does not typify the
crime of adultery, the gender having a direct and unequivocal
relationship with the crime, the unfaithful behavior of the married
woman s what configures adultery, nor the identical behavior
observed by the married man. This criminal figure that sanctions
only the conjugal infidelity of women, gives unequal treatment to
ldentical acts. The difference established by the legislator Jor the
same factual situation is not reasonable and this wwmwﬁa@m cannot
find its location or Justification within the crimes against the family
order and againgst mmﬁm& status, because of these were the protected
values, he would have sanctioned infidelity on equal terms Jor both
spouses. The article of the Penal Code thar is s.:a@wm& Jor being
discriminatory is in contradiction with article 40 of the Constitution
that enshrines the right not fo be discriminated against, so it is
appropriate fo eliminate it from the legal system. Articles 233 and 234
of the Criminal Code give the husband the exclusive right to exercise
criminal action for the punishment of the crime of adultery and to
&rant pardon for not pursuing it, and if article 232 violates the Fight to
equality, articles 233 and 234 of that body of law also contradict it
and must also be expelled Jrom the legal system.”®

*

No Rational Nexus 1o its Purported Objects

mmmmﬁfwmw dated $7.03.1906 of the Guaternalan Constitutional Cour, File No. 936-95,
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As per the Counter Affidavit filed on behalf of the Union of India, the object
sought 10 be achieved by retaining Section 497 in the IPC is preserving the
institution of marriage. Reliance is placed on Sowmithri Vishnu,® to urge that a
legitimare interest of the society is protected in punishing at least, a limited class
of aduiterous relationships.* It is submitted that this contention of the State is
completely misconceived and overlooks the historical origins of the offence.

First, the object of the offence was never the preservation of marriage, but the
preservation of the proprietary right of a husband over his wife, as is evident
frbm the following:

{a) Adultery was not a criminal offence in England at the time of introduction
of the IPC, but used 1¢ be a tort enabling the husband to claim damages for
respass. The origins of this tort, which then became a criminal offence
under the IPC, He in the notion that a wife is the private property of her
husband.

{b} The discussions preceding inclusion of the ommmwom in the IPC are
completely silent on the aspect of sanctity of marriage. Rather, they reveal
that one of the reasons for including the offence was to deprive the erring
woman of her ‘matrimonial gains’ by enabling the husband to sue for

divorce upon conviction for adultery, as is evident from the following
quote: h .

“We would, however, put the parties accused on trigl together, and
empower the Cowrt, in the event of their conviction, to pronounce a
decree of divorce agginst the guilly woman, if the husband sues Jor i,

at the same time that her paramour is sentenced to punishment by
imprisonment or fine. By M. Livingstone’s Code, the woman Jorfeits

her “matrimonial gains”, but is not liable to other punishment,”

{c) Extra-marital affairg by men outside the marriage, which are equally
destructive of the fabric of marriage, are exempt from the purview of the
offence. Hence, as observed by the Guatemalan Supreme Court, the law
cannot be justified as 2 crime against family order or marital status.®

83

* Sowmithri Visheu v. Union of India, (1983) Supp SCC 137.

" Coumer Affidavit of the Union of India, at p. 2-3.

4 Penal Code prepared by The Indign Lo Commissioners (183 &), The Second Report on the Indian
Penal Code, a1 p. 76.

* Judgment dated 07.03.1 956 of the Guatemalan Constitutional Court, File No. 936-93.
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{¢} The provision does not distinguish between cohabiting and separated
wives, even though a formal divorce has not been obtained. No legitimate
State interest can be served by permitting the husband to prosecute his
separaied wife’s companion for adultery under the pretext of saving the
marriage that has already irretrievably broken down.

Second, the contention of the State is vague and based entirely on an outdated
moral notion of marriage. I has failed to show that the purported object i.e.
preservation of marriage or sexual fidelity within marriage is actually achieved
by penalizing adultery or that the existence of the offence deters men from
engaging in sexual relations with married women. On the other hand, it can do
more harm to the marriage than good, as is evident from the following:

{&) The marriage may not be able 10 withstand the process of the criminal
irial. Though the woman may not herself be an accused, another person
will be tried for an act in which she is also a wﬁwommmmr and hence she
would be a crucial witness in the proceedings. Such a traumatic experience
would endanger the Mw.mmo& of reconciliation in thesmarriage.

{6} The Siate has failed 10 appreciate that there may be two marriages

mvoived in the circumstances. In the event the alleged adulterer is married,
his trial and subsequent conviction itself could ruin his marriage.

{¢) If the husband, despite initiating criminal proceedings under Section 497

refuses 10 give divorce, the woman may be trapped in an unhappy and
vengeful marriage.

Manifest Arbitrariness

in Shavara Bano v. Union of India, (2017) 9 SCC I, this Honble Court
recognized manifest arbitrariness as 2 test to determine the vires of a Jaw. The
test was described in the following words:
“Manifest arbitrariness, therefore, must be something done by the
fegisiarure capriciously, | irrationally  and/or without  adeguate

determining principle. Also, when something is done which is excessive
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and disproportionate, such legislation would be manifestly arbitrary. We
are, therefore, of the view that arbitrariness in the sense of manifest
arbitrariness as pointed out by us above would apply to negate
legislation as well under Article 14.7 (para 101)

43, kﬁwwwm gs discussed hereinabove, adultery was not a criminal offence under
common law when the IPC was brought into force. A possible reason for its
inclusion in the IPC despite this could be the fact that imposition of laws in a
colony required none of the public debate or discussion which would have been
required for passing a law in'England,”’ leaving a free field for experimentation
with the law.®® Further, the purported reasons given for its inclusion are to
prevent poisoning of the wife by her husband for wantyof legal redress.® It is
therefore apparent that Section 497 of the IPC was included on the whims and
caprices of the British colonizers, based on reasons which are completely
irrational and disclose no determining principles.

i
P

Second, assuming that protection of marriages is the purported object of the law,
it is a wholly disproportionate and excessive means of achieving the goal.

{8} Indmy Garg,™ this Hon’ble Court held that:

“The court’s task is to determine whether the measures furthered by
the State in the form of legislative mandate, to augment the legitimate
aim of protecting the interests of women are proportionate to the
other bulk of well-sertled gender norms such as autonomy, equality of
spporiunily, right io privacy, ef al The botiom line in this behalf
should be g Junctioning modern democratic society which ensures
Jreedom 1o pursue varied opportunities and options without
discriminaring on the basis of sex, race, caste or any other like basis,
In jine, there should be a reasonable relationship of proportionality
benween the means used and the aim pursued”

(b} Section 497 goes against the grain of the modem notions of sexual
auionomy, equality of ‘opportunity to form sexual associations, ard the

SR Stephen, A History of the Criminal Law of England (1883), Vol. 111, at p- 304.
* Raghika Singha, 4 Desporism of Law: Crime and Justice in Early Colonial India (1998).

% 4 Penul Code prepared by The Indian Law Commissioners (1838), The Second Report on the Indian
Penat Code, at p. 74-76.

T dnug Garg v. Hotel Association of India, {2008) 3 SCC 1, at para 51,
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right to privacy of women, and puts a man on trial for engaging in
consensual sexual relations with her, merely because she is married. The
consequence of a conviction could result in a 3 year imprisonment,
Marriages are better saved through personal relationship and fostering
reconciliation. Criminal sanction of 2 third party for what is essentially a
private, intimate and consensual act, under the pretext of saving marriages,
is tantamount to using a machete where, what is required is a balm. This is
therefore completely disproportionate to the aims it seeks 1o achieve.

42. In view of the above, it is submitted that Section 497 suffers from the vice of
manifest arbitrariness, and hence must be struck down.

. . % . . B .
In sum, it is wﬁﬁww%wmwﬁﬁ&ﬁwmﬁmwoﬁom@.w amwwoﬁ,mmﬁo%momﬁou;omo:ow

fundamental rights and freedoms available Lo persons under the Constitution of India,
and hence deserves to be struck down.
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