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SYNOPSIS E

1. The Petitioner is aggrieved by the Impugned Order dated
01.11.2021 whereby the lmpugned Act, viz., "Tamil Nadu Special
Reservation of Seats in Educational Institutions including Private
Educational Institutions and appointments or posts in the services
under the State within the Reservation for the Most Backward
Classes and De-notified Communities Act, 2021" wef 26.02.2021
[Act 8 of 2021] has been declared as ultra vires provisions of the
Constitution of India and accordingly, the same was quashed
thereby allowing the writ petitions, thereof.

2. It is most respectfully submitted that Constitutional validity of the
said Act 8 of 2021 has also been challenged before the Hon’ble
Supreme Court of India in W.P (Civil). Nos. 382, 415, 440, 442 of
2021 {with initial Writ Petition filed in March 2021) and the same
are pending. Further it is stated that the Respondents herein had
also challenged validity the Act 8 of 2021before the High Court and
same have been allowed by the Implunged Order.

3. That, inter aliafoliowing primary questions are overlapping and
pending before this Hon'ble Court for consideration and
adjudication -

a. That the State Legislature has no competence to make the

impugned Act after 102nd Constitutional Amendment Act, 2018;
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b. That the State Government has no power to take any decision
with regard to Backward Classes in the teeth of the
Constitutional provisions, more particularly, Article 338-B and
342A of the Constitution of india;

c. The State has no power to provide reservation based on caste.

d. The Impugned Act providing reservation of 10.5% to MBC(V),
without any quantifiable data, is inviolation of Articles 14, 15
and 16 of the Constitution oflndia?

_That the Petitioner herein submits that to bring clarity to the

understanding of the Impugned Act, the Statement of Objects and

Reasons of the Act 8 of 2021 are imperative, accordingly-
Statement of Objects and Reasons of the Act 8 of 2021

It is most humbly stated and submitted that the Statement of
Objects and Reasons of the Act clearly bring to the fore, the clarity
of mind and the will of the State Legislature to reduce the
extrinsically created human inequalities and envision a path of
equal citizenship amongst the people through the method of
affirmative action, as provided for under Articles 15 and 16 of the
Constitution of India. The policy and goal of the State, as evident
from the Statement of Objects and Reasons of the Act was to
reduce the degree of backwardness of people belonging to the MBC
community who, admittedly, were backward in nature, including

on social and educational lines.
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6. It is submitted that Section 7 of the Act mandates the State
Government, may, {rom time to time, based on the reports by the
Tamil Nadu Backward Classes Commission constituted in
G.0.Ms.No.9, Backward Classes and Most Backward Classes
Welfare Department, dated the 15th day of March, 1993, by
notification, classify or sub-classily the Backward Classes of
citizens for the purposes of the Act.

7. 1t is imperative to mention that the Act & of 2021 does not
introduce a new vertical scheme of reservation breaching the
existing reservation as provided for under the Act of 1993, but only
creates a sub-classification of the 20% reservation demarcated to
the MBC Community, out of the overall reservation as prevalent in
the State of Tamil Nadu. The current reservation prevalent as per
the Act of 1994 and Act of 2021 is tabulated below for the ease of

reference -

Community | Reservation % as | Reservation % as per 2021 |
per 1994 ' o
MBC 20% 20% ~
Sub-classification by the Act
8 of 2021
L 10.5% - PART - MBC(V)
Vanniyakula
Kshatriya Community
ii,. 7% — PART - 68 DNC .
and 25 other MBCs
(Totally 9.3}
i ii.  2.5% - PART - 22 other
MBC
_____ ; Total ~ 20%
Total 20% 20%
reservation
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S The Tamil Nadu Act 8 of 2021 passed by the Legislature was
assailed before the Hon’ble High Court of Madras in both the
Principal Bench and the Madurai Bench by writ petitions preferred
by the Respondents, herein and same were allowed inter alia on the
following grounds -

A. Competence of State Legislature:
The High Court has held inter alia at Para 39 & 40 that Article
31-B of the Constitution of India mandates that until the Act 18
placed in Ninth Schedule is amended or repealed by the
competent Legislature, the said Act shall continue to be in force.
Since the Act 45 of 1994 providing undivided 20% reservation
for MBC is in force, without amending the same, the impugned
Act providing internal reservation (o MBC{V) is against the
Constitutional provisions. Therefore, the enactments 1o the
Impugned Act, without amending the Act under the Ninth

Schedule, is unconstitutional.

B. Reservation based on Caste:
The High Court has held inter alia at Para 47, 48 & 49, in the
light of the judgments of this Hon’ble Court, that the impugned
legislation has been enacted in violation of Articles 15, 16 and
29 of the Constitution of India as the same discriminates only

on caste and it also provides caste based reservation by treating
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one caste, viz., “Vanniakula Kshatriya” including 'Vanniyar,
'Vanniya', 'Vannia Gounder’, ‘Gounder’ or 'Kander', 'Padayachi’,
'Palli’ and 'Agnikula Kshatriya', as separate class while treating
the similar castes differently. Further, the High Court has also
held it is also pertinent to note that no caste basis reservation
has been given in respect of any of the communities enlisted
under the Notification. Articles 15(4), 16(4) and Article 14 of the
Constitution ol India, prohibit reservation on caste basis.
Reservation can only be on the basis of the community and not
on the basis of the caste.

. Lack of Quantifiable Data:

The High Court has held inter alia at Para 86 & 87 that the
degree of backwardness of the classes are not measured and the
very basis of classification is the name of the caste, which is a
clear case treating equals unequally and resulting in reverse
discrimination within Most Backward Classes. If the State
decides to .sub-classify, it must be based on objective
measurable criteria and not to divide the caste with socially and
educationally into different classes and the same is not
permissible under law. We conclude that there is no data much
less quantifiable data available with the State Government

before the introduction of the impugned Act, to show the three



different degrees of backwardness to make three sub-c%ries
as mandated by this Hob’ble Court.

9. The Petitioner herein submits that the present Special Leave
Petition be aliowed, and in the interim the Impugned Act be allowed
to operate for the following reasons: -

A. State Legislature has the competence to enact the Impugned Act
a. It is submitted that the mandate under Section 7 of the
Tamil Nadu Act 45 of 1994, enables the State to classify and
sub-classify the Backward Classes of citizens, including
Most Backward Classes and the same has been exercised by
the State. Further, the Constitution enable the State to
ensure that each community in the Most Backward Classes
have equal and equitable rights to distributive social justice
in the form of sub-classification. Section 7 of the Tamil Nadu
Act 45 of 1994 is reproduced below for ease of reference —
“Section 7: “7. The Government may, from time to time,
based on the reports presented at the appropriate
periods to the Government batch by the Tamil Nadu
Backward Classes Commission  constituted in
G.0.Ms.No.9, Backward Classes and Most Backward
Classes Welfare Department, dated the 15th day of

March, 1993, by notification, classify or sub-classify the




Backward Classes of citizens for the purposes of the
Act.”

b The Act does not introduce a new vertical scheme of
reservation breaching the 20% existing reservation as
mandated under the Reservation Act of 1993, but only sub-
classifies reservation within 20% demarcated to the MBC
Community in the State of Tamil Nadu, to ensure that the
more backward amongst the Most Backward Classes and
those th are unable to seize the opportunities of
reservation adequately and commensurately with their
population are provided a level playing field and are able to
rise from the depth of backwardness. The Tamil Nadu Act 8

of 2021 sub-classifies MBC as under -

Community Reservation % as per Act 8 of 2021 |
MBC 20% — |
Sub-classification by the Act 8 of
2021
i 10.5% - PART - MBC(V);
Vanniyakula Kshatriv;a ;
Community

ii, 7% - PART - 68 DNC and 25
other MBCs (Totally 93) |
ifii. 2.5% - PART - 22 other MBC '|
Total — 20% ’
Total reservation 20% prevalent in the State of Tamll
| Nadu ‘

c. It is further submitted that the State lists’ of Backward

Classes notified under the Tamil Nadu Act 45 of 1994 is not
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impeded or ceases to operale consequent to the above
enactment by the Act 8 of 2021.

Moreover, it would not be out of place to mention that the
State has exercised the mandate to sub-classify within the
Backward has been exercised by the State to provide for
separate reservation to Backward Class Muslims, by
enacting the Tamil Nadu Act 33 of 2007 and the said Act is

being actively implemented in the State.

i is also submitted that Articles 245 and 246 of the

Constitution mandate the State Legislature to make the
legislationto uphold the basic structure in light of Articles
15(4), 15(5) and 16(a) read with the Entry 41 of the State List
and Entry 25 of the Concurrent List of the Seventh

Schedule. Accordingly, the State exercised its mandate

“under the Tamil Nadu Act 45 of 1994 to sub-classily

amongst Most Backward Classes.

It is also submitted that Articles 338B, 342A and 366{26C)
inserted by the Constitution {(1020dAmendment} Act, 2018,
w.e.f. 15.8.2018, is subjected to the Presidential notification
of Socially and Educationally Backward Classes for the State
is published under Article 342A of the Constitution. Bésides
the Parliament recently passed 105th Constitutional

Amendment Act, 2021, which clarifies and amends Article



342-A and empowers the State to enact the law, its own list
of Socially and Educationally Backward Class of Citizens,
Further, it is also submitted that any reference to the
Socially and Educationally Backward Classes in Article 3388
is to be contemplated in light of the Other Backward Classes
(OBCs) enlisted in the Central List for the State notified
earlier by the Government of India. It would be noteworthy to
mention that the Statement of Objects and Reasons that the
“legislative intent at the lime ol passing ol the Constitution
(102n¢ Amendment) Act, was that it deals with the Central
List of socially and educationally backward classes (SEBCs).
It recognises the fact that even prior to the declaration of the
Central List of SEBCs in 1993, many States are having their
own State lists of OBCs. The same was clarified in the
Parliament that the States may continue to have their
separate State list of SEBCs”. [t was also clarified- that the
State Governments are empowered (o prepare and maintain
their own State lists of SEBCs

B. Impugned Act mandates sub-classification of backward
classes—

a. The reliance of the Hon’ble High Court on the judgment of
this Hon’ble Court in Jaishri Laxmanrao Partil vs. Chief

Minister and Others reported in 2020 SCC OnLine SC 1208



(“Maratha Case”) in quashing the Impugned Act, is with
respect, misplaced in as much as the said judgment,
contemplates with the question of providing reservation in
the State of Maharashtra over and above the permitted 50%
reservation, unlike the present case where only sub-
classifying the already existing reservation for the Most
Backward Classes as mandated under Section 7 of the Act.

. The Act only provides asub-classification for communities
that have already been identified as socially and
educationally backward by the State, lor over 3 decades.
Therefore, no new identification has becn undertaken by the

State under Article 342-A.

>. Further, the High Court erroneously relies on the Maratha

Case to hold that the Stale does not have any power of sub-
classification and competence to pass a legislation sub-
classifying the backward classes. However, this Hon’ble
Court in no uncertain terms has held at Paragraph 128held
that the States’ power to make reservations in favour of
particular communities or castes, the quantum of
reservations, the nature of benefits and the kind of
reservations and all other matters [alling within the ambit of
Articles 15 and 16 — except with respect to identification of

SEBCs, rermains undisturbed.
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Moreover, it is also submitted that this Hon’ble Court, in
indra Sawhney Vs. Union of India, (1992} Supp 3 SCC 217,
has held that “a caste can be and quite often is a social class
in India” [para 859(3)(a) of SCC|. As such, a caste, which is
socially and educationally backward, may be classified as
Most Backward Classes. The impugned Order herein despite
referring to the above observation, the High Court with
respect has overlooked the binding decision of the Apex

Court.

C. Adequate quantifiable data to justify sub-classification

€.

In addition to the above, the Act has been passed in view of
the substantive quantifiable data available with the State.
Further, Vide G.O. (Ms.) No 99 dated 21.12.2020 issued by
the Backward Classes, Most Backward Classes and
Minorities Welfare {BCC) Department of the State of Tamil
Nadu, appointed Justice A. Kulasekaran as the Chairman of
a Committee, tasked to collect quantifiable data in order to
examine if the quota of reservation prevalent under the Act
of 1993 was justified and in order to support the said Act
before this Hon'ble Court.

it is respectfully submitted that the aforesaid Commission

was set up by the State with limited mandate to examine
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whether the existing reservation in the State of Tamil Nadu
is liable to be revised, or enhanced or modilied.

. It is also pertinent to mention that the mere appointment of
a Commission by the State Government vide the
aforementioned G.O., does not take away the Inherent power
of the State to legislate under Articles 15 and 16 of the
Constitution.

It is a matter of record that a similar exercise of sub-
classification was carried out based on the very same
Ambasankar Commission Report when the Tamil Nadu
Backward Class Muslims (Reservation of seats in
Educational Institutions including Private Educational
institutions and-of Appointments or posts in the services
under the state)Act2007 (Tamil Nadu Act 33 of 2007) was
enacted and separate reservation was provided for Backward
Class Muslims, without any separate report Or
recommendation from the Tamil Nadu Backward Classes
Commission. The community wise entire population data of
the State enumerated in the year 1983 by the Ambasankar
Commission is relevant and valid for 2021 since the growth
of community wise population over the years uniformly to

the total quantum of population of the State.
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e. Accordingly, the sub-classification were mandated upon the
State Government under Tamil Nadu Backward Classes,
Seheduled Caste and Scheduled Tribes (Reservation of Seats
in Educational Institution and Appointments or Posts in the
Services Under the State) Act 1993. The present sub-
classification of MBC as tabulated above is also under the
same Acl.

10.1In light of the gbove submissions the Hon’ble High Court while
quashing the impugned Act, with respect, ought to have
considered that the State is empowered to pass legislation with
regard to the aforesaid objects of the Act under Articles 15(4),
15(5) and 16(4} of the Act and judgments of this Hon’ble Court,
therefore the operation of the Impugned Order necessarily needs

to be stayed and accordingly set aside.

Hence the present Special Leave petition.



LIST OF DATES Q

1921
1951

1951

to

The policy of reservation of public employment
has been in practice since 1921 in this State.
Proportionate  distribution  of  Government:
appointments was introduced in the year 1927
and this was followed upto 1947. In the year
1947, separate quota for Backward Hindus was

granted.

in 1951, this Hon'ble Court struck down the
communal Government orders providing for
proportionate reservation to various categories,
observing that the reservation can be given only

[or the backward class ol citizens, consequent to

the coming into [orce of the Constitution of India
providing for reservation of public employment in
Article 16(4) only to backward class of citizens
not adequately represented in services under the |
State |State of Madras Vs.
CheampakamDorairajan, 1951 SCR 525 and B.
Venkataramana Vs. State of Madras, AIR 1951
SC 2291,

1951

among others, inserted Article 15(4), enabling the
State tc make special provision [or advancement
of the Socially and Educationally Backward
Classes and the Scheduled Castes or the
Scheduled Tribes. Since, then reservation for

Backward Classes, Scheduled Castes and

Scheduled Tribes are provided in the State in |
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compliance of the provisions made in Articles
15(4) and 16(4) and other applicable provisions

of the Constitution.

31.1.1957

Existence of Most Backward Classes within
Backward Classes was recognized in the State in |
the year 1957, based upon the criteria that the
Most Backward Classes were almost on par with |
the Scheduled Castes dehors untouchability. The
List of Most Backward Classes notilied in 1937
was originally used only for grant of full
educational fee concession on par with the
Scheduled Castes. The communities specified In
the list of Most Backward Classes were availing
reservation in education and public employment
along with Backward Classes, vide
G.O.Ms.No.353, Industries, Labour and
Cooperation Department, dated 31.01.1957

True Copy of G.0.Ms.No.353, Industries, Labour
and Cooperation Department, dated 31.01.1957
is annexed herewith and marked as ANNEXURE

P-1 (2M1-243).,

1970

The Tamil Nadu Backward Classes Commission
first constituted in the State (known as
Sattanathan Commission), in the year 1969,
inter-alia, studied the plight of Most Backward
Classes and recommended that the Most
Backward Classes may be given separate
reservation of 16% and the Backward Classes

may be given secparate reservation of 17%, as
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observed in  the report of Sattanathan |
Commission. However, the recommendation was

not accepted.

1.2.1980

The classes of persons in the Stale impacted by
the Criminal Tribes Laws of the pre-Independent
[ndia, in the State are known as Denotified
Tribes/Denotified Communities, subsequent 1o
repeal of the Criminal TribesLaws, after coming
into force of the Constitution. The Denotified
Communities, who were not expressly enlisted as
Scheduled Castes or Scheduled Tribes, have
been granted benefits of Backward Classes. In
order to ensure grant of reservation and wellare
measures to these communities, a separate List
of Denotified Communities was notified as a part
of the Backward Classes of the State, in the year
1980. The Denotified Communities together with
the Most Backward Classes and Backward
Classes were then availing 50% reservation, vide
G.0.Ms.No.72, Social Welfare Department, dated
01.2.1980.

True Copy of G.0.Ms.No.72, Social Welfare
Department, dated 01.2.1980 is annexed
herewith and marked as ANNEXURE P-2 CQMH 243

14.12.1982

As per the directions issued in the Order, dated |
14.12.1982, of this Hon’ble Court, in W.P
N0s.4995, 4996, 4997/80 and W.P. No.402/31,

the Tamil Nadu Second Backward Classes

mart

Commission {known as Ambasankar
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Comfnissicm] was C()nStitul.(:d“il'l the year '1982,-1'
with specific Terms of Reference (o address the
question on enumeration and classification of
Backward Classes. At that time, three different
categories, namely, (a) Backward Classes, (b)
Most Backward Classes, and (c¢) Denotilied
Communities, were availing 50% reservation
jointly in the State as Backward Classes in

general.

True Copy of the order dated 14.12.1982 in W.P
No0s.4995, 4996, 4997/80 and W.P. No.402/81,
passed by this Honble Court is annexed

herewith and marked as ANNEXURE P-3 CQW ~155)

1983

The Ambasankar Commission “carried out 100%
door-to-door enumeration of all the castes and
communities in the State in the year 1983 and
disclosed the proportion of population of each of
the castes and communities covered by the
survey. Noticing the prevalence of stratification
within the Backward Classes in the State, the
Chairman of that Commission suggested [or
compartmentalization of reservation by
categorizing Backward Classes into three groups
depending upon the level of backwardness

indicated by the criteria applied.

1985

In the Tamil Nadu Second Backward Classes

S

Comrnission  Report, in the  Chairman’s
recommendation, at page 48 thereol, counter

given regarding alleged observations of the
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Members on the survey and its validity has been

discussed, in the following terms:-

“The Commission made herculean efforts to obtain
as many as 47 tables computerised from out of
the mass of data collected by it in record time. As
and when the computerised tables were received
from the Commissioner of Statistics the tables
were made available to the Members. Tables
relating to Stage I survey were furnished on 8%
November 1984. The sets of tables relating to
Stage I survey were furnished to Members on
220 Jagnuary 1985, 3Ist January 1985, 5%,
February 1985 and 14t February 1985.

The population figures have been collected by a
house-to-house cent percent survey, The surveys
have been conducted methodically and properly,
without any room for bias or partisanship. The
population figures were made available as early
as on 8" November 1984. Accepting the figures
the Commission took a number of decisions. To

guestion its accuracy at this stage is unfair.”

30.7.1985

Based on the caste survey conducted in Tamil
Nadu by the Ambasankar Commission, in 1983,
the lists of Backward Classes, Most Backward
Classes and Denotilied Communities were
notified in three orders, namely,
G.0.Ms.Nos. 1564, 1566 and 1567, Social Welfare
Department, dated 30.7.1985, respectively, and

quantum of reservation granted based on the
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recommendations of the majority members of

that Commission in G.0.Ms.No.1565, Social
Welfare, dated 30.7.1985.

True Copy of the Government order vide
G.0.Ms.Nos. 1564, 1566 and 1567, Social Welfare
Department, dated 30.07.1985 is annexed
herewith and marked as ANNEXURE P-4 (‘J‘g' —2HA,

True Copy of the Government order vide
G.0.Ms.No. 1565, Social Welfare, dated
30.7.1985 is annexed herewith and marked as
ANNEXURE P-5 ( %€ ~237)

28.3.1989 !In the light of the findings of Sattanathan
Commission and Ambasankar Comimission
regarding stratification within Backward Classes,
the “Most Backward Classes” and “Denotified
Communities” were granted 20% separate
reservation; and Backward Classes, who were
not enlisted as Most Backward Classes or
Denotified Communities, had been granted 30%
separate reservation, in G.O.Ms.No.242,
Backward Classes Wellare, Nutritious Meal
Programme and Social Wellare Department,

dated 28.03.1989.

True copy of the G.0.Ms.No.242, Backward
Classes Welfare, Nutritious Meal Programme and
Social Welfare Department, dated 28.03.1989 1s
annexed herewith and marked as ANNEXURE P-

6 (293~ 28%6).




Y]

12.3.1999 |In the Order, dated 12.3.1999, of the Hon’ble

High Court of Madras, in W.P. No.10908 of 1990,
in Kongu Velala Gounderkal Peravai Vs,
Government of Tamil Nadu, the validity of sub-
classification made amongst Backward Classes
by categorizing Most Backward Classes, vide
G.0O.Ms.No.242, Backward Classes Wellare,
Nutritious Meal Programme and Social Wellare
Department, dated 28.3.1989, had been upheld,
referring to the judgments of this Hon’ble Court |
in K.C.Vasantha Kumar Vs. State of Karnataka,
AIR 1985 SC 1495, and Indra Sawhney Vs, |
Union of India, AIR 1993 8C 477.

True copy of the order dated 12.03.1999 passed
by Hon'ble High Court of Madras, in W.P.
No.10908 of 1990 is annexed as ANNEXURE P-7(]

16.11.1992

The Union ol India, inter-alia, furnished

particulars of the reports ol Sattanathan

Commission and Ambasankar Commission, |

before this Hon'ble Court, in the matters
challenging grant of 27% reservation for OBCs
under the Union. This Hon’ble Court, in its
judgment, dated 16,11.1992, in Indra Sawhney
& Ors. Vs. Union of India &Ors., (1992) Supp(3)
SCC 217 (para 853), stated that the State lists of

Backward Classes prepared upto 13.8.1990 are |

valid and enforceable for all practical purposes,
as they stood the test of time and judicial

scrutiny.

2157-2H ).
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19.8.1996

In view of the observations made in the above
cited judgment, the Writ Petition (Civil) No.18 of
1987, before this Hon’ble Court, challenging the
lists of Backward Classes, Most Backward
Classes and Denotified Communities notified in
the year 1985, was disposed of by its order dated
19.8.1996,

True Copy of the order dated 19.08.1996 in Writ
Petition (Civil) No.18 of 1987, passed by this

Hon'ble Court is annexed herewith and marked
s ANNEXURE p-8 (>9%-29%),

19.07.1994

The grant of reservation at the rate of 1% fo
Scheduled Tribes, 18% to Scheduled Castes,
30% to Backward Classes and 20% to Most
Backward Classes and Denotilied Communities, |
totaling  was preserved, protected and
maintained, by the enactment of the Tamil Nadu
Backward Classes, Scheduled Castes and
Scheduled Tribes (Reservation of seats iIn
Educational Inslitutions and Appomntments or
Posts in the Services under the State) Act, 1993
[Tamil Nadu Act 45 of 1994, with the
Presidential assent under Article 31-C of the

Constitution.

True copy of the grant of reservationwith the
Presidential assent under Article 31-C of the
Constitution is annexed herewith and marked as
ANNEXURE P-9 (260 ~308),
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31.8.1994

By the Constitution (76t Amendment) Act, 1994, |
this Act was placed as Entry 257-A in the Ninth
Schedule of the Constitution to secure protection

under Article 31-B.

True copy of the Act placed as Entry 257-A in the
Ninth Schedule of the Constitution is annexed

herewith and marked as ANNEXURE-P10 (30‘53 12,

o

2006

Subsequent to insertion of Article 15(5) by the
Constitution (93¢ Amendment) Act, 2005, the
State enacted the Tamil Nadu Backward Classes,
Scheduled Castes and Scheduled Tribes
(Reservation of Seats in Private Educational
Institutions) Act, 2006 (Tamil Nadu Act 12 of
2006), to provide for reservation in private
educational institutions, other than minority
educational institutions specified under Article
30(1), in tune with the guantum of rescrvation

specified in the Tamil Nadu Act 45 of 1994.

True copy of the Tamil Nadu Act 12 of 2006, is
annexed herewith and marked as ANNEXURE-

P11 (213 -3%%) .

| 29.7.2008

The current lists of Béckwal:amaé{és‘és, Backward
Class Muslims, Most Backward Classes and
Denotified Communities are published in
G.0O.Ms.No.853, Backward Classes, Most
Backward Classes and Minorities Welfare
Department, dated 29.7.2008, as amended from

time to time. The list of Most Backward Classes

was amended subsequent to the enactment of




X

Tamil Nadu Act 45 of 1994, with inclusion of
Arayar, Thoraiyars, Paniseivan and Latin
Catholic Christian Vannar, who were earlier
figuring in Backward Classes; and the
Transgender/Thirunangai were included in Most
Backward Classes in compliance of the directions
of this Hon'ble Court. The under-inclusion of
Erragollar and Kuruvikars in the existing entries
of the list of Most Backward Classes was also
rectified. These minor alterations in the Most
Backward Classes have resulted in negligible
increase of the proportion of the population of
Most Backward Classes with reference to the
data enumerated in 1983 by the Ambasankar

Commaission.

13.7.2010

In the order dated 13.07.2010, of this Hon™le
Court, reported in S.V.Joshi & Ors. Vs. State of
Karnataka, {2012) 7 SCC 41, while disposing the
challenge against the validity of quantum of
reservation provided for in the Tamil Nadu Act 45
of 1994, this Hon'ble Court, keeping in mind
several amendments made in the Constitution of
India in the subject of reservation and in view of
the orders issued in the cases M.Nagaraj&Ors.
vs. Union of India &Ors. |[(2006) 8 SCC 212] and
Ashoka Kumar Thakur vs. Union of India &Ors.
((2008) 6 SCC 1], had directed the State
Government to place quantifiable data before the
Tamil Nadu Backward Classes Commission and

justify the reservation provided under the Tamil




Nadu Act 45 of 1994; and the Commission was
directed to decide the justifiability of quantum of
reservation on the basis of such quantifiable data

amongst other things.

True copy of the order dated 13.07.2010 passed
by this Honble Courtissued to  State
Governmentto place quantifiable data before the
Tamil Nadu Backward Classes Commission and
justify the reservation provided under the Tamil
Nadu Act 45 of 1994 is annexed herewith and
marked as ANNEXURE-P12 {395 -329).

2010

Writ Petition bearing WP No. 14025 of 2010 was
filed before the Hon’ble High Court of Madras,
praying for direction to the respondents to
provide for appropriate percentage of reservation
for Vanniakula Kshatriya community in the
reservation of 20% granted to Most Backward
Classes. Besides the Vanniakula Kshatriya,
several other communities in Most Backward
Classes had also represented to the Government
/ Commission for making internal reservation
within the reservation available f{or Most

Backward Classes.

08.07.2011

In compliance of the above Orders of this Hon’ble
Court, the State had placed necessary
quantifiable data before the Tamil Nadu
Backward Classes Commission and the existing
reservation has been justified, in the report,

dated 08.7.2011, of the Commission
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11.07.2011

After placing before the Cabinet of Ministers, the |
above said report of Tamil Nadu Backward
Classes Commission was accepted and necessary
orders were issued to continue to implement the
reservation under the Tamil Nadu Act 45 of
1994, vide G.0.Ms.No.50, Backward Classes,
Most Backward Classes and Minorities Welfare

department, dated 11.07.2011.

True copy of G.0.Ms.No.50, Backward Classes,
Most Backward Classes and Minorities Welfare
department, dated 11.07.2011 is annexed
herewith and marked as ANNEXURE-P13 @9—31332

The writ pelitions (W.P.{(C) Nu.365/2012, etc.)
filed subsequent to the above decision, before
this Hon’ble Court, challenging the validity of
Tamil Nadu Act 45 of 1994, since 2012, are

pending as of now.

21.3.2012

In  G.0.Ms.No.35, Backward Classes, Most
Backward Classes and Minorities Wellare
Department, dated 21.3.2012, the following
additional Terms of Reference was issued to the

Tamil Nadu Backward Classes Commission:-

“The Commission shall examine and recommend
upon the demand made by various communities
to provide for internal reservation within the

reservation provided for Most Backward Classes.”

True copy of G.O.Ms.No.35, Backward Classes,

Most Backward Classes and Minorities Wellare
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Department  dated 21.3.2012 is annexed
herewith and marked as ANNEXURE—P14<3?§’?2§?9 -

13.6.2012 |In the report of the Tamil Nadu Backward
Classes Commission sent to the Government on
13.06.2012, the then =~ Chairman of the
Commission, after examining the feasibility of
providing internal reservation to all the
individual communities as well as the groups
demanded for such separate reservation within
Most Backward Classes, had recommended to
the Government that separate gquota may be
provided to the extent of 10.5% for Vanniakula
Kshatriya, including  Vanniyar, Vanniya,
VanniaGounder, Gounder or Kander, Padayachi,
Palli and Agnikula Kshatriya communities listed
as Most Backward Classes from out of the 20%
reservation provided for the Most Backward
Classes and Denotified Communities in
educational  institutions  including private.
educational  institutions as well as, In
appointments or posts in the services under the
State. Above recommendation was made by
relying upon the population of Vanniakula
| Kshatriya  reported in  the enumeration |
conducted by the Tamil Nadu Sccond Backward |
Classes Commission, in the year 1983, as
65,04,855, constituting 13.01% from out of the
then total population of the State, namely,

4.,99.90,743. The Members of the Commission

however dissented to the above recommendation




for want of updated caste data.

True copy of the report of the Tamil Nadu
Backward Classes Commission sent to the
Government dated 13.06.2012is  annexed
herewith and marked as ANNEXURE-PlS6,3’3’8"l*61

1.04.2015

Writ Petition No. 14025 of 2010 was disposed of
by the Hon’ble High Court of Madras, in its order
dated 01.04.2015, with the following

observations: -

“The learned counsel for the petitioner states that

in terms of the GO.(Ms) No.3$5, Backward

Classes, Most Backward Classesand Minorities
Welfare (BCC) Department, dated 21.03.2012, the
issue raised in the writ petition was referred to
the Tamil Nadu Backward Classes Commission.
He submits that as per the information received

by him, the report has been submitted.

2. The respondents, may, thus, inform the

petitioner about the receipt of the report, if any
and the decision taken on the same, if any within

one month from today.”

True copy of the order dated 01.04.2015 in Writ

Petition No. 14025 of 2010 passed by the Hon'ble |

High Court of Madras is annexed herewith and

marked as ANNEXURE-P16 (1QY ~4% ).

27.7.2015

Subsequent to upholding of the validity of Article
15(5) of the Constitution by this Hon'ble Court,

in Ashok Kumar Thakur Vs. Union of India, |

.
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(2008) 6 SCC 1, the Writ Petition challenging the
validity of the Tamil Nadu Act 12 of 2006, was
disposed of as infructuous, in its order dated
27.7.2015, in W.P.(Civi]) No.462 of 2006.

True copy of order dated 27.07.2015, in
W.P.{Civil) No.462 of 2006 passed by this Hon’ble
Court is annexed herewith and marked és
ANNEXURE-P17 {436~ 49,

18.2.2021

Before taking a policy decision in respect of the
report submitted by the Tamil Nadu Backward
Classes Commission on 13.6.2012, containing
differing views of the then Chairman and
Members, the opinion of the present Chairman,
Tamil Nadu Backward Classes Commission, in
fegard to the possibility of providing internal
reservation amongst communities listed as Most
Backward Classes and Denotificd Communities
within the 20% available for them under the said

Tamil Nadu Act 45 of 1994, was sought for.

22.2.2021

In his letter dated 22.02.2021, the Chairman of
the Commission by referring to the
recommendation of the then Chairman of Tamil
Nadu Backward Classes Commission for
providing 10.5% reservation to Vanniyakula
Kshatriya communities within the said 20%, has
stated that to facilitate distributive social justice,
there can be no bar to group the other

communities notified as Most Backward Classes

and Denotified Communities considering their
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similarity and on the proportion of their
population and accordingly has suggested that
apart from the 10.5% recommended to
Vanniyakula  Kshatriya  communities,  the
remaining may be grouped into two categories,
one with Denotified Communities and the Most
Backward Class Communities having similarity
with Denotified Communities; and another with
other Most Backward Classes nol included in the
above category and provided with 7% and 2.5%
reservation, respectively, within the overall 20%
reservation provided under the said Tamil Nadu
Act 45 of 1994,

True copy of the letter dated 22.02.2021 by |
Chairman of the Commission is annexed as

ANNEXURE-P18 (A §%-S\F),

(26.2.2021

In order to ensure that the benelit of the 20%
reservation provided to the Most Backward
Classes and Denotified Communities under the
said Tamil Nadu Act 45 of 1994, is equitably
distributed among all ef them, the Government
has taken a policy decision to categorise them
and provide each such category with such
percentage of reservation within the 20% as
suggested above by the Chairman, Tamil Nadu
Backward Classes Commission, and cnacted
“The Tamil Nadu Special Reservation of Seats in
Educational Institutions including  Private !
Educational Institutions and Appointments or

Posts in the Services under the State within the
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Reservation for Most Backward Classes and |
Denotified Communities Act, 2021” (Tamil Nadu
Act 8 of 2021). The benefits of 20% reservation
provided to the Most Backward Classes and
Denotified Communities under the Tamil Nadu
Act 45 of 1994 has been equitably distributed
amongst all of those communities. The Tamil
Nadu Act 8 of 2021 provides for 10.5%
reservation to Most Backward Class Vanniakula
Kshatriya, specilied as Part-MBC(V)
communities; 7% reservation to all the Denotified
Communities (68 entries) along with some of the
Most Backward Classes having similarity with
Denotified Communities, and Fishermen and
Vannar communities (i.e., 25 cntries in Most
Backward Classes), specified as Part-MBC and
DNC communities; and 2.5% reservation to the
remaining 22 entries of Most Backward Classes,

specified as Part-MBC communities.
22
26
True Copy of the Tamil Nadu Act 8 of 2021/\ is

annexed herewith and marked as ANNEXURE-

P19 (518-529),

03.03.2021

These cases are ordered to—bctakcf‘lup after the
judgment of question regarding the power of the
State to classify any backward class of citizens
subsequent to the  Constitution (102
Amendment) Act, 2018, arising out ol a
reservation matter from the  State of
Maharashtra, in Civil Appeal No.3123 of 2020,

E
R |
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March Writ Petitions challenging the Tamil Nadu Act
2021 8/2021 were liled before the Hon’ble Madras
'High Court in both the Principal Bench and
Madurai Bench, in W.P.No.6429 ol 2021, etc.

April 2021 | Writ petitions under Article 32 praying to quash
the impugned Tamil Nadu Act 8 of 2021 as
unconstitutional for being violative of petitioner’s
fundamental right under Articles 14, 15, 16 and
21 read with 342A and 338B of the Constitution
of India have also been filed before this Hon’ble

Court,

05.05.2021 | In the judgment, dated 5.5.2021, in the above

case, this Hon’ble Court, inter-alia, by a majority
of 3:2, held that the power of the State for
identification of Socially and Educationally
Backward Classes has been denuded subsequent
to the insertion of Article 342A read with Article
366(26C) by the said 1027 Amendment to the
Constitution. However, this Hon'ble Court
observed that the power ol the State to make
reservation in favour ol particular castes C)rE
communities, quantum of reservations, and the
kind of reservations under Articles 15 and 16 are

remaining undisturbed.

25.8.2021 |In the Order, dated 25.08.2021, of the Hon'ble |
High Court of Madras, Chennali, in W.P. No.6429
of 2021, etc., has passed interim order observing

that Admissions made or to be made in tune with

the impugned enactment (Act 8 of 2021) would |
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passed.

True copy of the interim order dated 25.08.2021
of the Hon’ble High Court of Madras, Chennai, in
W.P. No.6429 of 2021is annexed herewith and
marked as ANNEXURE-P20 { %20 -524)

1.11.2021

By the Order, dated 1.11.:2021, of the Hon'ble
Madurai Bench of the High Court of Madras, in
W.P.No.6429 of 2021, etc., the Tamil Nadu Act 8
of 2021 has been quashed as ultra-vires the

Constitution of india.

Hence, this Special Leave Petition
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BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT
{THROUGH VIDEQ CONFERENCING/HYBRID MODE]

RESERVED ON : 22.10.2021
PRONOUNCED ON : 01.11.2021
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THE HONOURABLE MR.JUSTICE M.DURAISWAMY
AND
THE HONOURABLE MR.JUSTICE K.MURALI SHANKAR
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represented by its Chiel Secretary,
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2. The Government of Tamil Nadu.,
represented by its Secretary,
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Fort St. George, Chennai-600 009.

5.The Government of India,
Ministey of Law & Justice,
Department of Legal AlTairs,
Shastri Bhavan, New Delhi-110 001,
represented by Joint Secretary and Legal Adviser

6.A R.Gokulraj
7.P.Mano)

8.Sree Murugan
9.Lathika Sree
10.C.Vinitha
11.R.K.Rajasuresh
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22.Praveena
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25 R.Ramadevi
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27.B.Privanka
28.R.Rajkumar
29 Kala
30.M.Kamesh
31.R.Sneha
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48 M. Thangarasu
49 R.Kamesh
50.P.Manikandan
51.P.Boobalan
52.5.Gopinath
53.D.Manikandan
54.G.Chandru
55.R. Vinoth
56.B.Karthik

57 K. Parthiban
58.G.Sathva
59.8.Saravanan
60.K.Santhosh
61.R.Pasaraji
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74.S.Sharmila
75.M.Kamesh
76.M.Vignesh

77.P . HHemanathan
78 M.R.G.Yuvanesh
79.8.Vijay
80.P.Lakshmanan
81.C.Sakthivel
82.P.Ramu |
83.S.Divya
84.G.Vigneshkumar
85.B.Nandhakumar
86.K.Jeyakodi
87.M.Silambarasan
88.A.Dinagaran
&§9.A.Parasuraman
90.M.S5.Sai Prasanthini
91.8.Roja
92.5.Mythili
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100.8.Sangeetha
101.E.Pavithra
102.S. Anandhi
103.A.Sudha

104.V . Saranya
105.A. Dharmaraj
106.V Saravanan
107.M.5asidharan
108.C.R.Nivedha
F09.Monisha

i 10.R.Sindhumathy
111.C.R.Lavanya
112.M.Yuvaraj Surya
113.P.Reena
i14.Abinaya
115.M.Lenin
116.B.Suriya

(R12 tv R116 are impleaded vide order duted

F0.69.2021  in WAMP.No.22450 of 2021 in

WPNe. 13079 af2021)

117.M.Annadurai ... Respondents

(R117 is impleded vide order dated 07.10.2021 in
W.MP.No. 22802012021 in W.P.No. 15679 of 2021)

Prayer : Petition filed under Article 226 of the Constitution of India, seeking to
issue a writ of Declaration declaring the Tamil Nadu Act 8 of 2021 providing
ex-orbital and exclusive reservation to vanniyar communily to an extent of
10.5% without adequate quantitiable data is illegal and unconstitutional to the
principals laid down in Maratha case in Civil Appeal No.3123 of 2020. dated
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09.09.2020 (2020 SCC ONLINE SC 727) and Constitutional 102 amendment

and consequently forbearing the respondent from in any manner implementing

the reservation in the matters of education and ¢mployment in Government,

quasl Government institutions in the State of Tamil Nadu provided under the

impugned Act.

For Petitioners

https:iiwww. mhc.tn.gov.infjudis/
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: Mr.R.Jothimanian for R.3 to R.6
in W.P.No.6011 0of 2021
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: Mr.Ravivarma Kumar
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: Mr.A.L.Somaiyaji
Senior Counsel for Mr.K.Balu for R.5
in W.P.No0.5642 of 2021
:Mr.N.L.Raja
Senior Counselfor Mr.M.R.Jothimanian for R.3
in W.P.N0.5642 of 2021

: Mr.P.S.Raman
Senior Counsel for M/s.B.Karpagam for R.4
in W.P.No.5642 of 2021
: Mr.C.R.Rajan
for Mr.M.Udhaya Kumar [or R.7
in W.P.No.5642 of 2021

¥ o ok kK

COMMON ORDER

M.DURAISWAMY,J.

These writ petitions have been filed challenging the constitutional
validity ol' Act 8§ of 2021, dated 26.02.2021, namely. the Tamif Nadu Special
Reservation of seats in Educational Institutions inciuding Private Educational
Institutions and of appointments or posts in the services under the State within
the Reservation for the Most Backward Classes and Denotified Communities
Act, 2021 and hence, they are taken up together for hearing and disposed of by

this commuon order.

FACTS:

2. Background facts leading to the filing of the present writ petitions. as

htlps:/Awww.mhe.tn.gov.an/judis/
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culled out from the affidavits filed in support thereof, could be brietly narrated
thus:

In the State of Tamil Nadu, the caste based communal
reservation was provided ever since 1921, After implementation of the
Constitution of India with effect from 26.01.1950. the said caste based
reservation was challenged before the Honourable Supreme Court in State
of Madras Vs Champakam Dorairajan reported in AIR 1951 Supreme
Court 226 and the Honourable Supreme Court has quashed the caste
based reservation holding that only class based reservation is permissible
and since then only class based reservation is followed both in the Central
and State Governments.

50% reservation was provided to the Backward Class till 1989,
Thereafter. by virtue of G.O.MsNo.242, Backward Classes Welfare
Department, Nutritious Meal Programme and Social Welfare Department, dated
28.03.1989, the reservation for Backward Classes was divided into two
categories by giving vertical reservation of 30% to Backward Classes with 132
castes and 20% to Most Backward Classes/De-notified Communities with 109
castes (now 116 castes including Vanniyar Caste).

The first Backward Classes Commission which was set up
by a

-
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Presidential Order under Article 340 ol the Constitution of India on 29.01,1953,
submitted its report on 30.03.1955 and the said Commission prepared a list of
2399 Backward Castes out of which 837 were classified as Most Backward.
In 1969. the Government of Tamil Nadu appointed the First
Backward Classes Commission. vide G.0O.Ms.No.842, Social Wellare
Department, dated  13.11.1969, under the Chairmanship of
A.N.Sattanathan and it gave its report in November 1970 and its
recommendations were as fotlows:

“a. The existing list of Backward Classes contained
several inconsistencies and the same should  be
rationalised.

b. 33% of the posts under the State Government
should be reserved for the candidates of OBC'

c. The above reservations should be followed in
respect of admissions 1o various professional and fechnical
institutions also.

d  Various educational concessions and special
coaching facilities should be provided to stucents of Other

Backward Classes.’
The State Government has enhanced the reservation quota for

OBCs trom 31% to 50% from 24.01.1980 both in Government services
and in Educational Institutions and this is in addition to the quota of 18%

hitps: fwww. mnc.n.gov.andudis!
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reserved for SCs and STs.

The Second Backward Classes Commission was constituted
by the Government of Tamil Nadu in the year 1982, vide
G.0O.Ms.No.3078, Social Welfare Department, dated 13.12.1982. headed
by J.A.Ambashankar, [.A.S.. (Retd.,) and in 1983, the Tamil Nadu Second
Backward Classes Commission {Ambasankar Commission) conducted the
caste-wise socio-economic and educational survey by carrying out 100%
doot-to-door enumeration and submitted its report to Government in

1985.

When the reservation was provided to Other Backward
Classes in the Central Government, the same was challenged before the
Honourable Supreme Court in Indra Sawhany Vs Union of India
reported in 1992 Supp (3) SCC 217, wherein the Honourable Supreme
Court upheid the said reservation and directed both the Central and State
Governments to constitute a Permanent Commission for excluding and
including the Backward Classes and directed not to exceed 50% of
reservation in normal case. Thus, the National and State Backward Class

Commissions came Into existence.

The Government of Tamil Nadu enacted Tamil Nadu Backward

Classes. Scheduled Caste and Scheduled Tribes (Reservation of Seats in

https:fwww.mhe.tn.gov. infudis/
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Educational Institution and Appointments or Posts in the Services Under the

State) Act 1993, to protect the existing 69% quota and included the same in
Ninth Schedule of the Constitution of India, Out of the 69% of the reservation.
20% was reserved for the Most Backward people in the educational institutions
and in the employment as per the Tamil Nadu Act 45 of 1994. As per the
Gazette Notification, there are about 109 communities belonging to MBC and
DNC. Accordingly. in the State of Tamil Nadu. the following reservation has
been adopied by the Government for Educational Institutions, State

Appointment and other services in the State:

Community Reservation (%)
SC 18%
ST 1%
BC 30%
MBC - 20%
Total Reservation 69%

Al that time, there are 109 communities in the MBC and out
of 109 communities, 68 Communities are classified as De-notitied
Communities andthe other Communities are classified as MBC.

By virtue of 73" Constitutional Amendment, the Act 45 of
1994 was placed under Ninth Schedule of the Constitution of India.
providing 30% reservation for BCs and 20% for MBC/DNCs. [8% of SCs

and 1% for $Ts and there cannol be any change in this proportion of

htips Fwwew.mnc.in.gov.an/judiss
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reservation without amendment to this Act,

In 2012, the Chairman of the Tamil Nadu Backward Classes
Commission has recommended a proposal to divide the 20% of
MBC/DNC reservation as 1) 10.5% for one caste - Vanniyars; i) 7 % lor
68 DNC and 25 other MBC castes (totally 93 castes): iii} 2.5% for 22
other MBC castes. Justice M.S.Janarthanam also suggested (o the
(Eovémment to make a specific reference to the said Commission to
make recommendation for separate reservation for the Vanniyar Caste.
Based on that, the Government issued G.0O.Ms.No.35, dated 21.03.2012,
revising the terms and reference to the Tamil Nadu Backward Class
Commission, wherein there was a specific reference lor sub-
categorization of the Most Backward Classes.

Thereafter, this Court. while disposing of W.P.No.14025 of
2010, byorder dated 01.04.2015, (C.N. Ramamurthy v. Chief Secretary
of Government of Tamil Nadu) directed that "rhe respondents, may, thus,
inform the petitioner about the receipt of the report, if any and the
decision taken on the same, if any within one month from today." As there
was no report from the said Commission, neither the said report was
furnished nor any action was taken till date. On the contrary, as there 1s a

need for a report from the Tamil Nadu Backward Class Commission for

hitps:iwww. mnc.tn.gov.injudis!
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providing internal reservation among the MBC. the respondents have

reconstituted a fresh Commission vide G.0O.Ms.No.52, dated 08.07.2020,
with specific terms and reference at Para 4(v) of the said Government
Order. The Commission has held its meetings on

07.10.2020 and 21.01.2021, but no decision was taken by the Commission and

the Commission has not submitted any report til} date.

While so, by virtue of 102" Constitutional Amendment, the
powers of Legislative Assembly to include and exclude Backward Class
has been ousted and bestowed with Parliament ol India under Article
342-A of the Constitution of India. The Honourable Supreme Court, vide
order dated 09.09.2020, made in Civil Appeal No0.3123 of 2020 in
Dr.Jaishri Laxmanrao Patil Vs Chief Minister and Another reported n
2021 SCC Online SC 362 (Maratha case) held that the interpretation of
the said 102" Constitutional Amendment involved substantial question of
law and referred the matter to a Larger Bench and also stayed the
Maharashtra's Socially and EducationallyBackward Classes Act. 2018.

As there is no reliable caste wise population data to administer
69% reservation in Tamil Nadu, the State Government has constituted the
"Commission for collection of quantifiable data on castes. communities

and Tribes of Tamil Nadu" vide G.0.No0.99, Backward Classes. Most

hitps: Mwww mhc.tn.gov.infudis/
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Backward Classes and Minorities Welfare (BCC). Department, dated

21.12.2020. headed by Justice A.Kulasckaran {(Retd.) as Chairman. The
very purpose of constitution of the Commission by the Government is to
provide caste-wise reservation to all communities based on their

population and the Commission is yet to submit its repost,

Meanwhile, on 26.02.2021, the State Government has passed
a Bill providing internal reservation of 10.5 % to the Vanniyar
Community under the category Most Backward Classes and 1t was
mentioned in the bill that it provides special reservation of seats for
members of Vanniakula Kshatriya in Education Instituﬁons including
private Educational Institutions in the State appointments or posts in the
services in the State of Tamil Nadu within 20 % reservation for MBCs
and Denotified Communities.

Accordingly. the Government of Tamil Nadu has Jegislated
Act 8 0f2021 i.e.. 'Tamil Nadu Special Reservation of seats in educational
[nstitutions including Private Educational Instituions and appoiniments
or posts in the services under the State within the Reservation for the Most
Backward Classes and Denof{ﬁed Communities Act, 202]" and Section 4
reads as follows:

“Sec 4 - Notwithstanding anything contained in the

https:/iwww.mhe. In.gov.n/judis/
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1994 Act or the 2006 Act or any other law for ithe fime

being in force or in any judgment, decree or order of any
court or other authority having regard 1o inadequate
representation in the services under the State of the
communities notified as Most Backward Classes and
Denotified Communities under the 1994 Act,  the
reservation for appointments or posts in the services under
the State for Part-MBC(V) Communilies, Paurt-MBC and

DNC Communities and Pari-MBC Communities shall be

ten and half per cent, seven per cent and two and a half per
cent, respectively, within the twenty per cent reservation for
Most Backward Classes and Denotified Communities as
provided in the 1994 Act and in the 20006 Act.

Explanation.- For the purposes of this Act. "service
under the State" includes the services under-

(i) the Governmen,

(ii}) the Legislature of the State,

(iii) any local authority,

(iv) any Corporation or Company owned or
controlled by the Government, or

(v} any other authority in respect of which the Staie

Legislature has power to make laws. ™
The impugned Act states that this special law has been
brought to meet the demand of Vanniyars, a caste of Most Backward class

and alleged claims that they are numerically predominant community

hitps: ffwww. mhc. In.gov.irjudis/
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and they are not ableto compete with the other Communities in the

MBC/DNC. The internal reservation of 10.5% quota to PART - MBC (V)
which contains only Vanniyakula Kshatriya Community, the internal
quota ot 7% to PART-MBC andDNC and another internal quota of 2.5 %
o PART-MBC within the 20% quota for overall MBC and DNC
Communities, 1s ultra vires of the Constitution of India and in violation of
the Articles 14, 15 and 16 of the Constitution of India as well as in

violation of the orders passed by the Honourable Supreme Court of [ndia.

According to the petitioners, after the insertion of the 102™
Amendment to the Constitution of India, the State Government has no
power to identify/classity any community as Backward and it is the sole
domain of the Parliament and hence, the impugned Act is in violation
ol the Articles 338-Band 342-A of the Constitution of India. Further, the
appropriate authority to notify a caste will be the National Commission
for Backward Classes which is a Constitutional Body under Article 333-B
of the Constitution of India, under the Ministry of Social Justice and
Empowerment. Article 340 ot the Constitution ol India specifically
provided that the President may, by order. appoint a Commission
consisting of such persons as he thinks fit to investigate the conditions of

soctally and educationally Backward Classes within the territoryof India

htlps fiwww. MNC.tN.gov.anvudis/
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and the difficulties under which they work and make recommendations as

to the steps that should be taken by the Union or any State {0 remove such
difticulties.

By virtue of the impugned Act. the State of Tami! Nadu has
granted internal reservation of 10.5% out of 20% for Vanniyar
Comnunity alone. This isover 50% earmarked for MBC. In addition, the
classification made on a particular premise of offering a larger slot to
Vanniyars in MBC, is bad. There cannot be a preferential treatment from
among the same class. Apart from that, yet another crucial issue is that
similar matter is pending on the file of the Supreme Court in respect to

MARATH Community in the State of Maharastra.

The main grievance of the petitioners is that earmarking
10.5% reservation for Vanniyars Caste alone beyond the proportion of
their existing population and depriving the constitutional reservation of
115 other MBC castes in general and 68 DNC communities in particular,
is arbitrary, illegal. discriminatory and in flagrant violation of Article 14
of the Constitution oflndia. Further, without there being any Census, the
Government of Tamil passed a Bill for reservation for Vanniyar
Community 10.5% under MBC without considering caste wise population

and there is no data available with the State Government to invoke the

hitps:iwww.mhe.in.gov.in/judis/
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enabling provisions in the Constitution to provide internal reservation.

Moreover, the State Government without waiting for the
recommendations of the Commission has passed the impugned Act
withoutconsultations or deliberations with all the stakeholders. especially.
those communities who would be affected by the impugned Act. Hence,
the petitioners who belong to various castes in Most Backward Class.
have come up with the present writ petitions, challenging the

constitutional validity of the impugned Act.

For the sake of convenience and for easy reference. the relief

soughtfor in ali these writ petitions. has been tabulated as under:

Sl
No.

(Case No. Prayer

To issue a Writ of Declaration to declare the Tamil Nadu
Act 8 of 2021 providing exorbital and exclusive reservation
to vanniyar community to an extent of 10.5 percentage
without adequate quantifiable data is illegal and
unconstitutional to the principles laid down in Maratha case
W.P.No.15679 of |in Civil Appeal No.3123 of 2020 dated 09.09.2020 (2020

2021 SCC ONLINE SC 727) and Constitutional 102"
Amendment and consequently. forbear the respondent {rom
in any manner implementing the reservation in the matters
of education and employment in government, quasi
government institutions in the State of Tamil Nadu
Provided under the impugned Act.

hilps:fiwww.mhe.tn.gov.in/judis/
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19 of 2021

W.P.Nos. 15679 of 2021, elc., ba_tgfl‘
To issue a Writ of Certiorarified Mandamus to call for the
entire records relating to the impugned Act 8 of 2021
enacted on 26.02.2021 for providing 10.5 percentage
fnternel reservation 1o Vanniyar community within the 20
percentage MBC reservation and declare it as null and void
and direct the respondents to allocate proportional
reservation to all communities in the MBC list by obtaining
scientific findings of their representation in socio, political,
economic. educational and employment sector in relation to
their caste wise census.

L R]

W.P.(MD)No.67

58 of 2021

To issue a Writ of Declaration to declare the impugned Act
8 of 2021 issued by the Government of Tamil Nadu called
as Tamil Nadu Special Reservation of Seats in Educational
Institutions including private educational institutions and of
appointments or posts in services under the State within the
reservation of Most Backward Classes and Denotitied Act
8/2021 as illegal . null and void and void ab initio,

4. | W.P.N0.6594 of

2021

To issue a Writ of Declaration to declare The Tamil Nadu,
Special Reservation of seats in Educational Institutions
including Private  Educational Institutions and of
appointments or posts in the services under the State within

the Reservation for the Most Backward Classes and
Denotitied Communities Act. 2021 (Act No.& of 2021)
dated 26/02/2021, Notilied by the lirst respondent vide
Tamil Nadu Gazette Extraordinary Notification No.l144
dated 26/02/2021. as Unconstitutional and violating Article
-14 of the Constitution of India and further declase that the
act of Sub - Classification or micro ~classitication of castes
within the MBC is impermissible in law.

5. | W.P.No,7836 of

2021

To issue a Writ of Certiorari to quash the Tamil Nadu
Special Reservation of seats in Educational Institutions
including Private Educational Institutions and of
appointments or posts in the services under the State within
the Reservation for the Most Backward Classes and De -
notified communities Act. 2021 notified by the respondents
vide Tamil Nadu Gazette Extraordinary Notification
No.144, dated 26/02/2021.

htips: fiwww.mhe in.gov.injuds/
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W .P.No. 10670 of
2021

To issue a Writ of Certiorari 1o quash the Tamil Nadu
Special Reservation of seats in Educational Institutions
including Private Educational Institutions and of
appointments or posts in the services under the state within
in Reservation for the Most backward Classes and
Denotified communities  Act. 2021 notified by the
respondents  vide Tamil nadu Gazette Extraordinary
Notification No. 144, dated 26.2.2021.

W2 No.7765 of
2021

To issue a Writ of Declaration to declare that Tamil Nadu
Special Reservation of seats in Educational Institutions
including Private  FEducational Institutions and of
Appointments or posts in the services Under the slate.
within the Reservation for the Most Backward Classes and
De- notified Communities Act No.8 of 2021, Published in
the Tamil Nadu Government Gazette Extraordinary
No.144,  dated 26.02.2021 as  ultravires  and
unconstitutional.

W.P.(MD)No.57
62 of 2021

To issue a Writ of Certiorari to quash the Tamilnadu|-
Gazette  Extraordinary  Notilication  No.ld4  dated
26.02.2021 by the respondents to provide Special
Reservation of seais in Educational Institutions incluring
Private Educational Institutions in the State and of
appointments or posts in the services under the State in the

State of Tamilnadu within the twenty percent Reservation
for the Most Backward Classes  and  De-notified
Communities.

W.P.No.7848 of
2021

To issue a Writ of Certiorari to quash the Tamil Nadu
Special Reservation of seats in Educational [Instifutions
including Private Educational Institutions and of]
appointments or posts in the services under the State within
the Reservation ftor the Most Backward classes and
Denotified communities Act 2021 notified by the
respondents  vide TamilNadu Gazette Extraordinary

Notification No. 144 dated 26.02.2021.
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10.

W.P.(MD)No.78
69 of 2021

To issue a Writ ol Certiorari to cull or the records relating
to ACT 8 of 2021 namely the Tamilnadu Special
Reservation of seats in Educational Institution including
Private Educational Institutions and of appointments or
posts in the services under the State within the Reservation
for the Most Backward Classes and Denotified
Communities Act . 2021 notificd by the third respondent
vide Tamilnadu Gazetie Extraordinary Notilication No, 144
dated 26/02/2021 and quash the same.

WP No.11011 of

To issue a Writ of Declaration to declare the Tamil Nadu
special Reservation of seats in Educational Institutions
including private Educational Institutions and of
appointments or posts in the Services Under the State

b 2021 within the Reservation lor the Most Backward Classes and
Denotified Communities Act 2021 notified in Tamil nadu
Gazette Extraordinary Notification No 144  dated

26.02.2021.
12. | W.P.N0.7632 of [To issue a Writ of Certioraritied Mandamus to call for the
2021 entire records pertaining to the lmpugned the TamilNadu

Special Reservation of Seats in Educational Institutions
including  Private  Educational  Institutions and  of]
appointments or posts in the services under the state within
the Reservation for the Most Backward classes and
Denotified communities Act 2021 notified by the
respondents vide TamilNadu Gazette Extraordinary
Notification No. 144 dated 26.02.2021 and quash the same
as perse illegal and consequently direct the respondents to
conduct a caste wise data 10 Hind out the real economical

status of the most backward and De-notitied class people
by conducting survey of Admission in universities, post
graduation, technical and professional courses ete, which
also includes the sex wise literacy trending among their
total population within the state of’ TamilNadu, within the
time stipulated by this Court

https:ffwvew. mhc.tn.gov ndudis;
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W.P.No.7644 of
2021

To issue a Writ of Declaration Lo declare that the Tamil
Nadu Special reservation of seats in  Educational
institutions inciuding Private Educational institutions and
of appointment or posts in the services under the State with
the reservation for Most Backward Classes and Denotified
Communities Act 2021{ Tami! Nadu Act 8 of 2021} as void
inopreative. repugnant. unenforceable and ultra vires of the
Constitution of India.

14.

W.P.(MD)No.51
82 of 2021

To issue a Writ of Certiorarified Mandamus to call for the
entire records relating to Bill passed on 26.02.2021 in
Tamil Nadu Assembly which was published in Tamil Nadu
Government Gazette in No. 144 by providing internal
reservation on 10.5 percentage to Vanniyakula Chatriyar
Community and quash the same and declare as null and
void and direct the respondents (o allot internal reservation
to all communities separately in the Most Back Ward List
as per the caste wise (ensus,

W.P.No.6878 of
2021

To issue a Writ of Declaration to declare the Tamil Nadu
Special Reservation of seats in Educational Institutions
including Private Educational [nstitutions and of]
appointments or posts in the services under the state within
the Reservation for the Most Backward Classes and
Denotified Communities Act. 2021, notified by the fourth
respondent  vide Tamilnadu  Gazette  Extraordinary
Notification No.144 dated 26.02.2021, as unconstitutional
and amounts to colourable exercise of power.

16.

W.P.No.9508 of
2021

To issue a Writ of Declaration to declare Act 8 of 2021
dated 26.02.2021 as null and void and ulira virus of the
Constitution ot India.

W.P.(MD)No.32
07 of 2021

To issue a Writ of Declaration, declaring the Tamil Nadu
Special Reservation of seats in Educational [nstitutions
including Private Educational Institutions and of:
appointments or posts in the services under the State within

the Reservation for the Most Backward Classes and
Denotified Communities Act 2021 (Act No. 8/2021 dt
26.02.2021) as unconstitutional.

hiips:#www. mhc.tn.gov.injudis/
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W.P.(MD)No.56
15 of 2021

To issue a Writ declaration. declaring that the TN Act No.8
of 2021, dated 26.02.2021. viz. “Tamil Nadu Special
Reservation of seats in Educational lnstitutions including
Private Educational I[nstitutions and of appeintments or
posts in the services under the State within the Reservation
for the Most Backward Classes and Denotified
Communities Act 2021" is void, illegal. unconstitutional
and unenforceable in law.

19.

W .P.No.13688 of
2021

To issue a Writ of Certiorari to call for the records
pertaining to “The Tamil Nadu Reservation ol seats in
Educational institutions including Private Educational
Institutions and of appointments or posts in the services
under the State within the reservation lor the Most
Backward classes and Denotified communities Act 20217
dated 26.02.2021 passed by the second Respondent and
quash the same.

W.P.(MD)
No.17956 of
2021

To issue a Writ of Declaration to declare the Act 8 of 2021
{The Tamil Nadu Reservation of seats in Educational
institutions including Private Educational Institutions and
of appointments or posts in the services under the State
within the reservation for the Most Backward classes and
Denotified communities Act 2021) dated 26,02.2021 as
ultravire to Articies 14, 15, 16 of the Constitution of India
and it is unconstitutional and consequently direct the
respondents to follow earlier quo reservation as per Act
No.45 of 1994, Tamil Nadu Backward Classes, Scheduled
Castes and Scheduled Tribes { Reservation of seats in
Educational [nstitutions and appointments of posts in the
services under the State) Act 1993, dated 19.07.1994.

21.

W.P.No.17984 of
2021

To issue a Writ of Certiorari to quash the Tamil Nadu
Special Reservation of seats in Lducational Institutions
including  Private  Educational  Institutions  and  of
appointments or posts in the services under the state within
the Reservation for the Most Backward Classes and
Penotified Communities Aci. 2021 notified by the
respondents vide Tamilnadu Gazettee Extraordinary

Notification No. 144 dated 26.02.2021.
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W.P.(MD)
No.18205 ol
2021

To issue a Writ of Certiorari to call for the records relating
to the impugned Act No.8 of 2021, notilicd by the
respondents  vide Tamil Nadu Government Gazette
extraordinary notification No.144. dated 26.02.2021 and
quash the same as unconstitutional, arbitrary and illegal.

W.P.No.19064 of

2021

To issue a Writ of Declaration to declare the Tamil Nadu
Special Reservation of seats in Educational Institutions
including Private  Educational Institutions and of
appointments or posts in the services under the State within
the reservation for the Most Backward classes and
Denotified communities Act. 2021 notified by the
respondents  vide Tamil Nadu Gazette Extraordinary
Notification No. 144 daied 26.02.2021 by the third
Respondent and subsequent G.O. Ms. No.75 Human
Resource Management {K} Department dated 26.07.2021
issued by the fourth respondent 1s illegal and as
unconstitutional and restore original MBC/ DNC Category.

24.

W.P.N0.5642 of

2021

To issue a Writ of Declaration 10 declare that, Act No. 8 of]
2021, The Tamil Nadu Special Reservation of seats in
Educational Institutions inciuding Private Educational
Institutions and of appointments or posts in the services
under the State within the Reservation for the Most
Backward Classes and Denotified Communities Act, 2021
in so far as providing internal reservation of 10.5 percent
quota to Vanniyakula Kshatriya Community- MBC (V)
within the 20 percent reservation of the most Backward
Classes, and internal quota of 7% 1o Denolified
Communities and the Most Backward  Classes
Communities  having  similarity  with  Denotified
Communities, and 2.5% quota to Most Backward Classes
not include in the above category. as unconstitutional.
illegal, void, inoperative, repugnant, unenforceable and
ultravires of the Constitution of India.

2
LA

W.PNo. 14211 ol

2021

To issue a Writ of Declaration to declare the Tamil Nadu
Special Reservation of seals in educational institutions
including  private  educational institution and of
appointments or posts in the service under the State within
the reservation for the Most Backward classes and

denotified community Act 2021 {Act No.8 of 2021 dated
26.02.2021 published in the Tamil Nadu Government
Gazette by the fourth respondent. as unconstitutional.

htips:/Awww. mhe.ln.gov.in/judis/
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W.P.No.6G1 1 of
2021

To issue a Writ of Declaration to declare the Tamil Nadu
Special Reservation of seats in Educational lnstitutions
including  private  Educational  Institutions  and  of]
appointments or posts in the services under the state within
the Reservation for the Most Backward Classes and
Denotified Communities Act. 2021 notified by the
respondents vide Tamilnadu Gazette Extraordinary
Notification No.144 dated 26.2.2021 as ultra virus and
unconstitutional.

27.

W.P.No.6179 of
2021

To issue a Writ of Declaration to declare the TamilNadu
Special Reservation of seats in Educational Institutions
including Private Educational Institutions and of
appointments or posts in the services under the State within
the Reservation for the Most Backward Classes and
Denotified communities Act 2021 as unconstitutional.

W.P.(MD)No.62
02 of 2021

To issue a Writ of Certiorari to call tor the records relating
to Act 8§ of 2021 namely the Tamil Nadu Special
Reservation of seats in Educational Institution including
Private Educational Institutions and of appointments or
posts in the services under the State within the Reservaiion
for the Most Backward Classes and Denotitied
Communities Act, 2021 notified by the third respondent
vide Tamiinadu Gazetie Extraordinary Notification No.[144
dated 26.02.202 1 and quash the same.

W.P.N0.6429 of
202]

To issue a Writ of Declaration o declare the Tamil Nadu
Special Reservation of Seats in Educational Institutions
including private educational institutions and  ofl
appointments or posts in the services under the State within
the Reservation for the Most Backward Classes and
Denotified Communities Act, 202 1. notified in Tamil Nadu
Gazette  Extraordinary  Notification No.l44. dated
26.02.2021. ' :

30,

W.P.(MD)No.66
16 0f 2021

To issue a Writ of Declaration lo declare that the Act
No.8/2021, The Tami! nadu Special Reservation of Seats in
Educational Institutions including Private Educational
[nstitutions and of appointments or posts in the services

under the State within the Reservation for the Most
Backward Classes and De-notified communities Act, 2021,
as illegal, Void, unconstituional and ultra vires of the
Constitution of India.
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31

W.P.N0.7412 of
2021

To issue a Writ of Certiorarified Mandamus to call for
records in respect of the Respondents proceedings in Act 8
of 2021 dated 26.02.2021 by the Respondent, quash the
same and to consequently direct the Respondent to uphold
the status ol reservation to most backward classes
prevailing before the issue of the proceedings in Act 8 of
2021, dated 26.02.2021,

W.P.No.7455 of
2021

To issue a Writ of Declaration (o declare the Act 8 of 2021
namely the Tamil Nadu Special Reservation of seats in
Fducational institutions including Private Educational
Institutions in the State and appointments or posts in the
service under the State. in the State of Tamil Nadu within
the Twenty per cent reservation for Most Backward classes
and Denotified communities as ultra vires ot Constitution
of India.

33.

W.P.(MD)No.75
37 of 2021

To issue a Writ of Certiorari to call for the entire records
pertaining to Act No.8 of 2021 Special Reservation of]
Seats in educational Institutions including private
educationa! institutions and ol appointments or posis in the
services under the State within the Reservation tor the
Most Backward Classes and Denotilied Communities Act,
2021, published in a Notification in Notification No.144
dated 26.02.2021, issued in Tamil Nadu Govermnment
Gazettee by the third respondent which provided special
reservation of 10.5 percentage (¢ Vanniakula Kshatriya
(including Vanniyar. Vanniya. Vannia Gounder, Gounder ot
Kander. Padayachi, Palli and Agnikula Kshatriya) out of
the 20 percentage reservation already existing in the state
of Tamil Nadu for Most Backward Classes and Denotitied
Communities which is prejudicing the other 115
community in the existing list and further aliotting the
balance 9.5 percentage of the reservation left out in the 20
percentage reservation by allotiing 7 percentage 1o
Denotitied Communities and Most Backward Class having
similarity with Denotified Community and 2.5 percentage
was left out to Most Backward Class Community, to quash
the same

W.P.No.17286 of
2021

To issue a Writ of Mandamus to direct the respondents 1 to
5 to take appropriate action and pass orders expeditiously
in accordance with law on the petitioners E-mail
representation dated 28.02.2021.

hitps:Awww. mhe tn.gov.infjudis/
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To issue a Writ of Mandamus directing the respondents to
keep the enforcement of the Act & of 2021 (The Tamil
Nadu Special Reservation of seats in Educational
Institutions including Private Educational Institutions and
W .P.(MD)No.48 jof Appointments ot posts in the services Under the state,

77 of 2021 within the Reservation for the Most Backward Classes and
De-notified Communities Act No.§ of 2021) in abeyance
ti!l the submission of report by the Commission appointed
under G.0.Ms.N0.99. dated 21.12.2020. by considering the
petitioner's representation dated 02.03.2021.

alia, ¢

3. In the counter affidavits filed by the official respondents, it is, infer

ontended as follows:

o The process of consultation for sub-classification within the Most
Backward Classes was started as early in the year 2012, when the
Tamil Nadu Backward Classes Commission was issued with
additional Terms of Reference for this purpose.

e The Government has been thoroughty examining the feasibility of
sub-classification for several years before coming up with a policy of
passing the impugned Act.

o The State has enacted the Tamil Nadu Act 8 of 2021 only based on
adequate authenticated data on population of the Most Backward

Classes and Denotified Communities enumerated by the Tamil Nadu
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Second Backward Classes Commission in the year 1983,

The Ambasankar Commission submitted its report to the Government
in 1985, after carrying out 100% door-to-door enumeration of entire
population of the State. The caste-wise population data disclosed by
the Ambasankar Commission is the only authenticated data available
as of now before the State: and such data can be used effectively to
plan for sub-classification within backward classes of citizens in
proportion to the respective communities or groups.

in G.0.(Ms.)N0.99, Backward Classes. Most Backward Classes and

Minorities Welfare Department, dated 21.12.2020, a "Commission for

Collection of Quantifiable Data on Castes, Communities and Tribes
of Tamil Nadu" had been constituted to collect data pertaining to
various social, educational, economic and political parameters of the
population of the State, and appointed Hon'ble Thiru Justice
A Kulasekaran. retired Judge of High Court. as the Chairman of the
Commission. However, the Commission has not submitted any report
io the Government as per the Terms of Reference within its tenure.

The Honourable Supreme Court, in Indra Sawhney vs. Union of

India reported in (1992) Supp.(3) SCC 217, has held that, "a caste
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can be and quite often is a social class in India".

Certain classes of people grouped together for ethnological and socio-
cultural simifarity finding place in single entry of the list of Most
Backward Classes can very well be stated to be a social class for the
purpose of sub-classification. Similar such exercise has already been
done in the State of Kerala amongst OBCs. wherein from and out of
one list of OBCs for the State, eight categories within OBCs were sub-
classified for grant of reservation in turns.

The authenticated data enumerated in the State, during 1983, m
compliance of the directions of the Hon'ble Supreme Court, was
65.04,855, constituting 13.01% of the then total population of the
State. i.¢., 4.99.90.743. The Vanniyakula Kshatriya communities have
been granted reservation at the rate of 10.5%, which cannot be stated
to be disproportionate or excessive.

If at ail the presumption of the petitioners aileging that the Vanniakula
Kshatriya are over-represented in the reserved seats amongst Most
Backward Classes is assumed to be correct. the policy taken for
fixation of 10.5% to Part-MBC{V) communitics in the impugned Act
can only empower the other groups of communities within Most

Backward Classes to acquire the benefits ot reservation due to them
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in commensurate with their population proportionately. As such. it
cannot be claimed that only the Vanniakula Kshatriya has been
benefitted by this enactment.

The list of Most Backward Classes and Denotified Communities have
been notified duly complying with the tests for backwardness
prescribed under the Articles 15(4) and 16(4) ol the Constitution of
India. There is no question of new addition in the list of Most
Backward Classes in this case. Only the communities already enlisted
as Most Backward Classes have been sub-categorised to ensure more
equitable social justice.

In Indra Sawhney Vs. Union of India reported in (1992) Supp (3)
SCC 217. the Honourable Supreme Court observed that there is no
constitutional or egal bar to a State categorizing the backward classes
as backward and more backward, If a State chooses to do
categorisation, it is not impermissible in law. As such. the
Constitutional provision enabling grant of reservation encompasses
the power for the State to classify or sub-classily backward classes.
Existence of power for the State in Section 7 of the Tamil Nadu Act
45 of 1994, enabling the State to classify and sub-classify the

Backward Classes of citizens, including Most Backward Classes, has
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been exercised by the State based on the report presented by the Tamii
Nadu Backward Classes Commission.

The Constitutilonai provisions enable the Government to ensure that
each and every community in the Most Backward Classes have equal
and equitable rights to distributive social justice in the form of sub-
classification. When the procedural formalities in this regard have
already been completed by the Government. there is no statutory bar
Lo sub-classity amongst Most Backward Classes.

In the earlier occasions, the power to sub-classify within the
Backward Classes has been exercised by the State to provide for
separate reservation to Backward Class Muslims, by enacting the
Tamil Nadu Backward Class Muslims (Reservation of seats in
Educational Institutions including Private FEducational institutions
and-of” Appointments or posts in the services under the statejlAct
2007 (Tamii Nadu Act 33 of 2007) and the said Act is being actively
implemented in the State. As such, there was no legal hurdle before
the State arising out of similar action taken earlier which would
hinder passing of the impugned law.

In the light of Articles 338-B and 342-A and 366(26C) of the
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Constitution of India, inserted by the Constitution (10274
Amendment) Act. 2018, w.e.l 13.08.2018, it is the contention of the
State that untif the Presidential Notification of Socially and
Educationally Backward Classes for the State is published under
Article 342A of the Constitution of India. any reference to the
Socially and Educationally Backward Classes in Article 338B of the
Constitution of India would mean only the Other Backward Classes
{OBCs) enlisted in the Central List of OBCs lor the State notified
carlier by the Government of India. which was saved by the National
Commission for Backward Classes (Repeal) Act. 2018, passed along
with the above said 102™ Amendment to the Constitution and in no
way. it can be considered that the State lists ol Backward Classes
notified under the Tamil Nadu Act 45 of 1994 has ceased to operate
subsequent to the above amendment.

The procedure referred 1o in Article 338-B ol the Constitution of India
may be suitable for the purpose of the Central List of OBCs and as
such, it is of no significance for the State to comply with Article
338B(9) of the Constitution of India for exercising its power under
the Tamil Nadu Act 45 of 1994, in pursuance of Articles 15(4) and

16(4) of the Constitution of India.
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In the judgment, dated 5.5.2021, in Civil Appeal No.3123 of 2020,
etc., Dr.Jaishri Laxmanrao Patil Vs Chief Minister and Another
reported in 2021 SCC Online SC 362 (Maratha case), the
Honourable Supreme Court of India, inter-alia. decided the questions
concerning power of the State to legislate for determination of
socially and educationally backward classes and to make tegislation

on "any backward classes” under Articles 15(4) and 16(4), subsequent

to the Constitution (102" Amendment) Act, 2018 and in the light of
the same, till such time, the Presidential Notification under Article
342A(1) of the Constitution of India specifies the lists of Backward
Classes for the State in consultation with the Governor, there is ne bar
for the State. to operate the existing lists of Backward Classes, Most
Backward Classes and Denotitied Communitics and o make the
impugned legislation. The list to be specified by the Presidential
Notification under Article 342(1) of the Constitution of India or till
such time the existing Central List of OBCs is the only list relevant
for the purposes of Article 338B of the Constitution of India, Hence,
the contention of the petitioners regarding absence of consultation

with the National Commission for Backward Classes under Article
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338-6(9) of the Constitution of India is of no consequence in making
the impugned law.

It is just and equitable to say that each of the communities listed
under Backward Classes is to be treated as a separate "element”, and
all such elements bundied together as "Backward Classes" cannot be
concluded as "homogeneous". Accordingly. the claim of the
petitioners regarding homogeneity amongst Backward Classes is not
valid and maintainable.

The Constitution (105th Amendment) Act, 2021, enacted by the
Parliament, making amendments in Articles 338-B, 342-A and
366(26C). has preserved the State lists and the power of the States to
identify and notify Backward Classes. The power of the State for
identification and notification of the Backward Classes stated to be
lost by virtue of the Constitution (102" Amendment) Act. 2018, has
been restored through the above said 105" Amendment to the
Constitution.

The validity of Tamil Nadu Act 45 of 1994 has already been
challenged before the Honourable Supreme Court, in Writ Petition

(Civil) No. 365 of 2012, etc., and ali these cases are pending for final
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disposal. In such circumstances, the question of challenging only a
part of the Tamil Nadu Act 45 of 1994, namely, quantum of
reservation specified for Most Backward Classes in Section 4 thereof.
Is unwarranted.

The sub-classification amongst Backward Classes of citizens made in
Section 4 of the Tamil Nadu Act 45 ol 1994 and the equivalent
provisions made in Section 3 of the Tamil Nadu Act 12 of 2006 are
made well within the Constitution of India, valid and enforceable.
Accordingly, the claim of the petitioners challenging only a part of the
above provisions, particularly on sub-classification made for Most
Backward Classes therein, is not maintainable and thus, prayed for the

dismissal of all these writ petitions.

4. Whereas, the fifth respondent in W.P.N0.7765 of 2021. filed the

counter affidavit, among other things, contending as follows:

The State of Tamilnadu has constituted Tamil Nadu Backward Classes
Commission on 08.07.2020 with specific terms of reference in class
(v). viz., "The Commission shall examine recommend upon  the
demand made by various communities 1o provide for internal

reservation within the reservation provided for Most Backward
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Classes".

Therefore, the Chairman of Tamil Nadu Backward Classes
Commission has submitted his views and recommended to provide
internal reservation among MBC/DNC with 3 distinet groups viz.
Part-] Vanniyakula Kshatriya Communities - MBC (V) - 10.5%, Part-
11 Most Backward Classes and De-notified Communities - MBC and
DNC - 7%, and Part-111, Most Backward Communities MBC - 2.3%.
Accordingly, the Government of Tamilnadu has enacted the impugned
Act for providing internal reservation to Vanniyakula Kshatriya
Communities on 26.02.2021. The said Act is called as "Tamil Nadu
Special Reservation of seats in  Educational institutions and
appointment or posts in the services under the State within the
reservation for Most Backward Classes and De-notified Communities
Act, 2021 (Tamilnadu Act 8 ol 2021)".

The said enactment was passed by the State [egislature after detailed
deliberation, based on the recommendations of the Chairman of
Tamilnadu Backward Classes Commission and quantifiable data

available with the Commission.

+ The said enactment got the Assent of the Governor of Tamit Nadu and

is being implemented by the State of Tamilnadu in all Departments by
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providing separate reservation for Vanniyakula  Kshatriya
Communities (MBC-V i@ 10.5%).

The object of the impugned Act clearly states that separate reservation
is necessary for the Vanniyakula Kshatriya Communities. since the
said communities were deprived ol their representation in all aspects
and hence, the impugned Act has been enacted as per the wisdom of
the State Legislature, in accordance with the powers conferred on the
State under Articles 245 and 246 of the Constitution of India.

Thus, the Tamil Nadu Act 8 of 2021 has been cnacted well within the
powers under the Constitution of India and on the basis of the
quantifiable data furnished by the Tamil Nadu Backward Classes
Commission.

The State Legisiature has got the competency to enact the impugned
Act for protecting the legitimate rights of Vanniyakula Kshatriya
Communities, Therefore. the said Act is constitutionally sustainable in
all aspects and also the State is entitled to implement it in all force in

the State of Tamil Nadu.

o Therefore. he prayed for the dismissal of the wril petition.

3. In the counter filed by the tenth respondent in W.P.No.7632 of 2021, it

hitps:#www.mhe.tn.govanijudis/
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has been stated, inter alia, as follows:

o The State has provided proportionate and adequate reservation to other
members of the MBC Community on an equitable basis, based on their
population within the State of Tamil Nadu. as a policy decision as
empowered under Articles 15 and 16 of the Constitution of India.

e The impugned Act does nol introduce a new vertical scheme of
reservation breaching the 69% existing reservation as provided for
under the 69% Reservation Act of 1993, but only creates a sub-
category or an internal scheme of arrangement of reservation within
the 20% reservation demarcated to the MBC Community, out of the
overall 69% reservation as prevalent in the State of Tamil Nadu. to
ensure that the more backward amongst the Most Backward Classes
and those who are unable to seize the opportunities of reservation
adequately with their population are provided a level playing field and
are able to rise from the depth of backwardness.

o Section 7 of the Act 45 of 1994 provides for classification or sub
classification within Backward Class including Most Backward
Classes.

¢ Admittedly, the State is empowered to pass legislation with regard to

the aforesaid objects of the Act under Articles 15(4). 15(5) and 16(4)
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of the Constitution of India and the Act is within the State's legislative
competence.

Justice A Kulasekaran Commission was set up by the State not 1o
examine the issue of internal reservation as mandated by the impugned
Act for the MBC Communities and the Denotified Communities. but
for a wholly different purpose. i.e, in order to examine whether the
existing 69% reservation in the State of Tamil Nadu is liable to be
revised, enhanced or modified and in order to further support the same
before the various judicial fora.

The said exercise has no connection with the timpugned Act, which Act
has been brought about after examining various amounts of data and
Commission Reports, as collected by the Tamil Nadu Backward
Classes Commission.

‘The Petitioners have contended that as per Article 342-A of the
Constitution of India, the State does not have the power to declare any
Castes as socially and economically backward and that such power. as
per the judgment of the Supreme Court in Dr.Jaishri Laxmanrao
Patil v. The Chief Minister and others reported in 2021 SCC Online
SC 362 (Maratha case), cannot have been exercised by the State of

Tamil Nadu and the State Government. by cnacting the instant
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legislation has constitutionally fallen foul of Article 342-A of the
Constitution of India. This argument of the Petitioners is unsound for a
variety of reasons.

However, the State of Tamil Nadu, through the impugned Act. was not
newly identifying any community as an MBC Community or as a
Socially and Educationally Backward Class. The impugned Act. only
provides an internal form of reservation for communities that have
already been identified as socially and educationally backward by the
State, for over three decades. Therefore, no new identification has
been undertaken by the Stlate under Article 342-A of the Constitution
of India, insofar as the impugned Act is concerned.

Besides the Parliament recently passed 105" Constitutional
Amendment Act, ;’2021._ which amends Article 342-A and empowers
the State to prepare by law. its own list of Socially and Educationally
Backward Class of Citizens.

Thus, the question of the State of Tamil Nadu being incapable of
preparing its own list of Socially and Educationally backward classes
of citizens cannot arise and prayed for the dismissal ol the writ

petition.
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6. On 25.08.2021, when the matters were taken up for hearing, this Court

has passed the following order:

"In all these writ petitions, a challenge has been made
to the constitutionality of the Act, thereinafter called as 'Act 8
of 2021"). Pending the writ petitions. interim orders have
been sought for, both for stav and injunction. Petitions have
been filed seeking to implead various parties. Now, the writ
petitioners seek interim orders while the impleading
petitioners seek to implead themselves.
2. Learned Senior Counsel appearing for the respective
petitioners made the following submissions:
As held by the Apex Court in Dr.Juishri Laxmanrao
Patil v State of Maharashtra, Through Chief Minister and
another reported in (2021) 2 SCC 785, the Constitutional
Court is not denude of the power (o consider granting
appropriate interim orders when challenges have been laid tothe
Constitutionality of an Act. The State does not have the power or
cuthority to introduce enactment notwithstanding the [27th
Constitutional  amendment.  Equities are in  favour of the
petitioners. Mere pendency of the civil writ petitions filed before
the Apex Court without inferim orders will not take away the
right of the petitioners in seeking interim orders vis-a-vis the
powers of this Court.

3. Learned Advocate General and the learned Senior

htips:www.mhc.tin.govandjudis/
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Counsel appearing for the respondents made the following
submissions:

3.1, There is a presumption (towards  the
constitutionality of the Act. The [27th constitutional
amendment would facilitate the validity of the Act. The
question of the power available 10 the State along with the
issues governing adequacy of the material and legal malice,
if any, can only be decided in the wril petitions. The
respondents are ready with the final hearing of the matter.
Attempts have been made 1o get the interim orders before the
Apex Court. Therefore, it cannot be said thal there was no
occasion to seel interim order at the earlier point of time.
Ultimately, it is for the Court 10 decide the appropriate relief.
For some [nstitutions, the admission process is over and the
same is in progress for the others. Hence, these petitions filed
seeking interim orders will have to be dismissed.

4. Learned counsel appearing for the impleading
petitioners submitted that inasmuch as the writ petitions have
been filed challenging the validity of the Act, they should be
permitted to implead as party respondents. No prejudice
would be caused by their impleadment as the right which is
otherwise available to the petitioners in filing the writ
petition will have to be applied ipso facto to those who are
defending the orders of the Government.

5. There are two sets of activities which are being

undertaken by the State pursuant fo the implementation of the

https:fwww .mhc. in.gov.andudis/
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enactmeni. By way of letter from the Deputy Secretary Letter
No.4903/42/2021-1. dated 01.04.2021, a decision was made
proceeding to fill up the seats in the Educational Institutions
by following the impugned enactment. Thereafter, another
Government Order was passed in G.O. Ms.75, Human
Resources Management (K) Department, dated 26.07.2021
seeking to adopt the enactment Jor the purpose of filling up

the posl.

6. When a challenge is laid to the constitutionality of

an enactment, the Court is weighed with the principle
governing  presumption. Such a presumption though be
termed as "shall”, after notice and if the Court is of the view
that there is a need to grant appropriate interim orders then
the same can be done. Similarly, the mere pendency of the
cases before the Apex Court may not act as d bar since notice
was issued at the time of hearing the pelitioners alone. It has
also been informed rhat due indication has been given to the
petitioners to seek appropriale remedies before the High
Court. We do not wish fo say anything more on this aspect.

7. Upon hearing the parties, we are of the view that it
would only be appropriate [0 adjudicate the matier one way
or the other finally. In fact, that was the arrangement and
understanding leading to the process of completion of the
pleadings. Even otherwise, i would only be appropriate 10

decide the writ petitions one way or the other so that «

finality could be arrived at. Having said so, the parties
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concerned who are already beneficiaries of the enactment
and who are likely to be the beneficiaries will have (o be
informed sufficiently on the pendency of ihe other wril

petitions. While observing so. we clarify thar it is wltimately

for the Court to decide the appropriate relief based upon its

final decision on the validity of the enactment by issuing

appropriate directions. We do feel that it would only serve the
interest of one and all if’ it is made clear that any admissions
made. likely to be made or appointments made or likely to be
made pursuant to the impugned enactment will be subject to
the result of the final order to be passed in the wril petitions.
We have already clarified that this interim order will always
he subject to the final order and, therefore. the Court cun
pass appropriate orders even at that  point of time
notwithstanding the ultimate conclusion arrived at.

8. In such view of the matter, we are inclined to pass

the following interim orders while allowing the petitions filed

Jor impleadment. Since all the counsel appearing for the
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parties arve ready with the final hearing, we are also willing
to fix an early date to resolve the issue one way or the other.
Accordingly, the following orders are passed.-

i, Admissions made or 1o be made in tune with the
impugned enactment (Act 8 of 2021) would be subject to the
result of the final order to be passed.

ii. It is clarified that it is well open (o the Court o pass

appropriate orders on the admissions made in the
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interregnum and also the appointments as this order is only
by way of interim arrangenmen.

iii. It is well open to the persons to gef either
admissions or appointments being the beneficiary of the
enactment to file appropriate applications before this Courf
seeking to implead themselves.

iv. The impleading petitions filed are accordingly
allowed.

v. The newly impleaded respondents can file rheir

pleadings within a period of two weeks from the date of

receipt of a copy of this order.

vi. The petitioners shall make a publication in any one
of the leading Daily both in vernacular and English
indicating the pendency of the Writ Petitions which are likely
{0 be taken up on the 14 th September, 2021,

Taking into consideration the issue involved, Registry
is directed 1o post all the wril petitions for final hearing on

14.09.2021."

CONTENTIONS:

W.P.No.15679 of 2021:

7. Mr.K.M.Vijayan. learned Senior Counsel appearing for the petitioner.

while assailing the impugned Act on various grounds. made the foliowing

submissions:

o The impugned Act has been passed in biatent violation of 338-B of the
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Constitution of [ndia, wherein the domain of identifying SEBC vests
with the President of India in consonance with Article 342-A of the
Constitution of India after 102™ Constitutional Amendment.

The constitutional scheme enables identification of SC/ST under
Articles 338. 338-A, 340, 341, 342 for OBCs. The State has no
legislative competence under Articles 245 and 246 of the Constitution
of India, under any Entry to identify OBCs.

In the light of the Constitutional provisions as it stood on the day of the
impugned Act. the State has no power to tamper the list and encroach the
power of the President of India and Parliament under Articles 338B and
342 A of the Constitution of India.

Reservation is only for 'class’ and not for 'caste’. In order to include
caste as class, it requires objective criteria as per Mandal Commission
which has not been done in the case on hand.

The sub-classification of MBC into Vanniar, Denotified Communities
and others in the ratio of 10.5%. 7% and 2.5% respectively lacks any
objective criteria.

10.5% reservation for one caste. viz.. Vannivar (having 6 sub castes)
while 7% for 93 Denotified Communites (25+68) and 2.5% for 22

MBC castes, is blatently discriminatory and unconstitutional. Among
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the 22 MBC Castes Transgender is included as one Caste in the
impugned Act.

The impugned Act is unconstitutional in the absence of quantifiable
data in suppott thereof,

The reservation principle means adequacy of representation and not
proportionate representation.

The respondents failed to see that the adequate representation under
Article 16(4) of the Constitution of India does not mean proportionate
representation. |

The impugned Act is in violation of Articles 15. 16 and 29 of the
Constitution ol India as the same discriminates only on caste and it
also provides caste based reservation by treating one caste as separate
class while treating the similar castes differently.

The respondents cannot discriminate between one group ol 6 castes
and 115 other castes because the impugned Act allegedly tried to give
higher proportion of reservation to one caste and deprive the fair
opportunities of 115 other castes and hence. the impugned Act is

illegal.

o The impugned Act cannot be given effect to without obtaining the

Assent of the President of India.
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o Therefore, he prays that the impugned Act, as a glaring illustration of
unconstitutional exercise, should be set aside.

e In support of his submissions. the learned Senior Counsel relied on
the decision of the Honourable Supreme Court in Indra Sawhney and
Others Vs, Union of India and others reporied in 1992 Supp (3)
Supreme Court Cases 217.

W.P.No.6011 0f2021:

8. Mr.R.Balasubramanian._ learned Senior Counsel appearing for
Mr.A.S.Narasimhan, learmed Counsel for the petitioner. made the tollowing
submissions:
o The State Legislature is bereft of power to make sub-classification of
MBC in view of Articles 342-A and 366(26() of the Constitution of
India, as on 26.02.2021.

o The impugned Act has not been enacted as per the Constitutional
Scheme as envisaged under Article 338-B of the Constitution of india,

¢ The impugned Act provides reservation only on caste basis which is
also impermissible under Articles 15 and 16 of the Constitution of
India.

o The impugned Act has treated similar castes differently and different

castes similarly, in violation of Article 14 of the Constitution of India.

hiips:/waw. mhc.tn.gov.injudis/
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o The impugned Act has violated Section 7 of the Act 45 of 1994 as the

sub-classification of MBC has been done  without any

recommendation of the Tamil Nadu Bacward Classes Commission.

By dividing 20% MBC reservation. the impugned Act has overruled

the Presidential Assent given under Article 31-C of the Constitution of
india to the Act 45 of 1994 which is impermissible.

20% MBC reservation is provided by an Act 45 of 1994 placed at

Entry 257A of the Ninth Schedule through 76" Constitutional

Amendment Act. 1994 and amending the said Act in the Constitution

by a State Legislature alone is impermissible under the Constitutional

Scheme.

The Governor under Article 200 of the Constitution of India cannol-
over turn the Assent of the President of India to the undivided 20%

MBC reservation under the Act 45 of 1994,

The respondents have not even adhered to its own G.0.No.52, dated

08.07.2020. in which, the current Tamil Nadu Backward Classes

Commission has been given fresh terms and conditions for making
recommendation on sub-classification of MBC which is yet to

deliberate on the 1ssue.

e The impugned Act has been enacted in blatent violation of Article

htips:ffwww ohc.tn.gov.injudis/
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338(B) of the Constitution of India, even afier 105" Constitutional
Amendment Act 2021, on ail major policy decisions every State must
consult National Commission for Backward Classes cxcépt n
classifying BCs. 20% MBC reservation is apportioned affecting 115
communities. but, admittedly, the respondents did not consult National
Commission for Backward Classes.

When the Act 45 of 1994 is placed in Ninth Schedule of the

I Constitutional Amendment Act

Constitution of India through the 76
1994 under Article 31-B of the Constitution of India, the same cannot
be amended by a State Legislature alone without amending the Act
placed in the Ninth Schedule in the manner known to law. In this case.
this important constitutional proprietary has been thrown to the winds.
While the Act 45 of 1994 with Presidential Assent under Article 31-C
of the Constitution of India provides undivided 20% MBC
reservation. the same cannot be modified by the Governor under
Article 200 of the Constitution of India.

It is impermissible to provide reservation on caste basis alone. In this
case, Vanniyar caste who are issued with single caste certificate at

single serial number in the lists of MBCs is treated as separate class,

when the name of the caste in every other respect. the Vanniyar caste

https: ffiwwwe.mhc in.gov.infudis!
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is similar to other castes in the MBCs.

The impugned Act violates Articles 14, 15(1) and 16(1) of the
Constitution of india and thus, the same is void ab initio as per Article
13 of the Constitution of India and the impugned Act deserves to be
quashed.

Moreover, the impugned Act has beeq enacted without quantifiable
data.

The Preamble of the impugned Act states that the Act is based on the
report of the Chairman of the Tamil Nadu Backward Classes
Commission and further, there is no valid recommendation of the
Commission, because the first recommendation dated 13.06.2012 of
the Commission as per G.0.No.35. dated 21.03.2012 was not accepted
by the respondents as the majority members did not concur with the
recommendation of the then Chairman. Therefore, vide G.O.No.52,
dated 08.07.2020, the present Commission has been formed to
examine the issue afresh and the Commission is yet to deliberate the
issue.

Further, the Honourable Supreme Court in Indra Sawhney case. has
specificatlly directed that only the recommendation of the body 18

binding. In the case on hand. the report of the then Chairman was not

hitps: #www. mhe.in.gov.infjudis/
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accepted by the respondents, but, only on the basis of a report of thé
Chairman, the sub-classification ot MBC has been done.

Consultation with the Commission is a mandatory requirement.
Section 7 of Tamil Nadu Act 45 of 1994 makes it clear that only on the
recommendation of the TNBC, any sub classification can be done and
in this case.the impugned Act came 1o be passed in blatent violation of
the said statutory provisions.

The sub classification of MBC in Sections 3 & 4 into three categories
viz. 1) MBC(V): i) MBC & DNC and iii) MBC is without any
objective criteria for such classification. The apportion of 20% MBC
reservation into 10.5%, 7% and 2.5% to i) MBC(V); MBC & DNC
and iii) MBC respectively. in Sections 3 and 4 is not supported by any
data.

The only legally acceptable available data with the respondents is the
first report of the Tamil Nadu Backward Commission, in which. it
recommended 33% reservation for BCs and also recommended to sub-
divide the same in the ratio of 16% for MBC and 17% for BC and it
has also recorded that the Vanniyar population could be around 8.2%.
IF at at} the existing 20% MBC reservation for a MBC/DNC

population of 33% is to be apportioned to one single caste, it has to be

htips:#www. mhe.in.gov.anfjudis/
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apportioned on pro-rata basis and §.2% Vinnaiyar can be given only
5% out of 20% MBC reservation as 24.8% of the remaining
population belong to 47 MBC/68 DNC and 15% ought to have been
left for them. Unfortunately, the respondents have based their decision
on the second report of TNBC and taken away the due share of 115
communities illegally.

e It issettled law that even policy matters have to be tested at the
touchstone of arbitrariness and that the impugned Act s
discriminatory and arbitrary.

e Thus, the learned Counsel for the petitioners prays for quashing the
impugned Act.

e In support of his submissions, the learned Senior Counsel has relied
on the following decisions:

(i) Indra Sawhney v. Union of India and others reported

in 1992 Supp (3) SCC 217,

(i) E.V.Chinnaiah v. State of Andhra Pradesh and

others reported in 2005 (1) SCC 394

(iii) M.Nagaraj and others v. Union of India reported in
2006 (8) SCC 212,

(iv) Ashok Kumar Thakur v. Union of India reported in

htips: ffwww. mhc.in.gov.infudis/
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2008 (6) SCC I
(v) B.K.Pavitra and others v. Union of India reported in

2017 (4) SCC 620,

(vi) Jarnail Singh v. Lachhmi Narain Gupta reported in
2018 (10) SCC 396,
(vii) The State of Punjab v. Davinder Singh reported in
2020 (8) SCC I.
(viii) Pandurang Ganpati Chaugale v. Vishwasrao Patil
Murgud Sahakari Bank Ltd., reported in 2020 SCC Online SC
431
(ix) Dr.Jaishri Laxmanrao Patil v. The Chief Minister
and others reported in 2021 SCC Online SC 362. (Maratha
case)

W.P.N0.6429 of 2021 :

9. Mr.G.Rajagopalan, learned Senior Counsel appearing for the petitioner

made the following submissions:

Lack of Jurisdiction:

o Article 338-B of the Constitution of India provides that the

appointment of a Commission to investigate the conditions of the

htips:fwvew .mhg.tn gov.andjuhs/
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Backward Classes and in the teeth of the said provision, the
Commission appointed by the President under Article 340 of the
Constitution of India alone was competent to investigate the
conditions of sociaily and educationally Backward Classes and to
make recommendations to improve their conditions.

While that being so. either the State appointed Backward Classes
Commission, the State Government or the State Legistature does not
have any power to go into the satd issue.

A similar issue has been gone into in the case of DrJaishri
Lakshmanrao Patil v. State of Maharashtra reported in 2021 SCC
Online SC 361 (Maratha Reservation Case) by the Constitution
Bench of the Honourable Supreme Court, wherein it 18 held that the
State lacked jurisdiction in the teeth of Article 340 of the Constitution
of India. The said judgment was delivered on 05.05.2021 and the law
declared in the said judgement squarely applies to the facts of the
present case and the impugned Act enacted by the State Legislature on
26.02.2021 is void ab initic.

Though the Parliament, by virtue of the 127" Constitutional
Amendment 2021, has introduced certain amendments with certain

additional provisions, the said Amendment does not apply with regard
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law already made by the State Legisfature in February 2021 as the
said Amendment Act does not save the existing legislation and thus.
the impugned Act lacks competence and the same is liable to be set

aside.

Lack of Quantifiable Data:

hitps fwww.mhc. in.gov.infjudis/
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With a view to make the impugned Act, sufficient quantifiable data
should be available to enable the Legislature to give inner reservation
of 10.5% out of 20% quota for Most Backward Classes in favour of a
particular community.

Admittedly, on the facts of the case, no such data is available and the
same is apparent from the fact that it is only on 21 .12.2020, the State
by G.0. No.99 appointed a Commission to collect the data.

The issue involved in this case is squarely covered by the judgment of
the Honourable Supreme Court in the Maratha Reservation case
reported in 2021 SCC Online SC 361, wherein the reservation for the
Marathas on the ground that the State had no quantifiable data to
provide reservation for Marathas, has been struck down.

The Commission has been appointed only on 21.12.2020 to
investigate into the details and coflect the quantifiable data. to pass a

special law for reservation ol Vanniyars or making sub-classilication
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among the Most Backward Classes and without the report of the
Commission. the impugned Act has been enacted and hence, it has no

legs to stand and is liable to be struck down.

Therefore. the learned Senior Counsel for the petitioner prays for

declaring the impugned Act as ultra vires,

W.P(MD)No.5207 of 2021:

10.

Mr.C.Arul Vadivel @ Sekar. learned Counsel for the petitioner made

the following submissions:

hilps:fwww.mhc.tngov.anijudis
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It is settled law that reservation is permissible only for class of
citizens and not on caste basis and the impugned Act is totally in
violation of the Articles 15(4), 16(4) and 14 of the Constitution of
india, besides legislative incompetency.

Act 45 of 1994 was included in Ninth Schedule of the Constitution,
which provides 20% reservation for MBC and DNC communities as a
whole and without amending the said Act, no change can be made by
enacting another new Act.

Further, only a reasonable classification is permissible under the law
and there should not be any micro Classification or mini

classification. as held by the Honourable Supreme Court in
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E.V.Chinnaiah Vs. State of A.P. and others reported in (2005) 1 SCC
39%4.

The micro classification of MBC into (i) MBC(V). (ii) MBC and
DNC and (iii) MBC is without any basis. There is no rationale for the
micro classification. The micro classification is wholly arbitrary,
because absolutely there is no acceptable reason for ihe division.
There is no material or data to differentiate MBC(V) from other MBC
as a separate class. |

The Constitution Bench of the Honourable Supreme Court in the case
of D.S.Nakara and others Vs. Union of India reported in (1983) 1
SCC 305 held that the classitication must be founded (i) on an
intelligible differentia which distinguish persons or things that are
grouped together from those that are left out of the group; and ii) that
the differentia must have a rational relation to the objects sought to be
achieved by the statute in question. The classilication of MBC into 3
categories undei' Sections 2(1). 2(g). and 2(h) of the impugned Act 18
without any basis and irrational and it is an arbitrary exercise of
power, which is violative of Article 14 of the Constitution of India.
The impugned Act has been hurriedly and hastily enacted without

application of mind. To say, "Padayachi” community in the whole
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State has been included in Part MBC(V) in Serial No.1. "Padayachi”
Community (Vellaiyankuppam in Cuddalore District and Tennore in
Irichirappalli District) has been included in Serial No47 of
Denotified Communities. Similarly, 25 MBC Communities have been
included in Part - MBC and DNC list and 22 MBC Communities have
been included in the list Part - MBC list. There is no material or data
in the Objects and Reasons of the impugned Act as to how the said 25
MBC Comumunities are found to be similar to the said 68 Denotified
Communities.

The appointment of Commission under G.O.(Ms)No.99, Backward
Classes, Most Backward Classes and Minorities Welfare (BCC)
Department, dated 21.12.2020 headed by Justice A.Kulasekaran
(Retd.) is for the purpose of collecting quantifiable data on castes.
communities and tribes in Tamil Nadu, as tﬁere is no data for the
same. In a short span of 2 months from the date of appointment of the
said Commission, the impugned Act has been introduced in the
Assembly on 26.02.2021 and published in the Gazetlte on the same
day. Thus, it is very clear that the impugned Act provides reservation
ol 10.5% to MBC (V) without any quantifiable data.

In the absence of any quantifiable data to verify the exact numbers or
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percentage of a particular community and the inadequacy In the
employment and education. giving a share of the benefits earmarked

for total MBC, is arbitrary and whimsical.

Procedure 30 of the Tamil Nadu Legislative Assembly practice and
procedure and Rule 30(1) of the Tamil Nadu State Assembly Rules
were not followed before placing the Bill in the Assembly.

When the Chief Electoral Officer issued Letter No.2300/Ele-VII(1)
2021-3 dated 26.02.2021. immediately atter the announcement of the
Election to all the Secretaries to draw a line after the last eniry of
Government Order registered and to send the photocopy of the same
within 2 hours. it is highly impossible to publish the Extraordinary
Gazette Notification of the impughed Act on the same day. when the
Bill itself has been introduced just an hour before the announcement
of the Election. Though the Gazette Notification was dated
26.02.2021. the same has been announced in the Media only on
28.02.2021 for the first time.

Article 200 of the Constitution of India provides power to the
Governor to return the Bill with a message requesting to reconsider

the Bill or any specified provision thereof. "Assent” is not an empty
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formality and it should be given only after application of mind and
satisfaction, as held by the Honourable Supreme Court in Kaiser-1-
Hind Pvt. Lid., and another v. National Textile Corporation
(Maharashtra North) Ltd., and others reported in (2002) 8 SCC 182
The impugned Act deprives the other MBC and DNC people from
getting substantial seats in the educational institutions and
Government employment.

Therefore, he prays for declaring the impugned Act as
unconstitutional.

In support of his contentions, he also telied on the following
judgments:

(i) State of Madras v. Champakam Derairajan reported in AfR 1951
SC 226.

(ii} S.Panneer Selvam and others v. State of Tamil Nadu and others

reported in (2015) 10 SCC 292.

W.P(MD)No.6738 of 2021:

1. Mr.P.Arun Jayatram, learned Counsel for the petitioner, made the

following submissions:

e Reservation can be made in a service or category only when the State

hitps:iwaw.mhc. tn.gov.niudis/

is satisfied that representations of Backward Class of citizen therein is
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not adequate and there is no constitutional bar for classification of
backward class into more backward classes tor the purpose of Article
16(4) of the Constitution of India. The distinction should be on the
basis of degree in social backwardness.

In case of such classification, it would be advisable to ensure
equitable distribution amongst the various backward classes. so that
one or (wo such classes do not eat away the entire quota leaving the
other backward classes high and dry. But the Government of Tamil
Nadu is not having any data or statistics with regard to social,
educational backwardness of the Communities placed in the Most
Backward Community/Denotified Community and granted the
vertical reservation within reservation.

The impugned Act 8 of 2021 has been passed by the Government of
Tamil Nadu without jurisdiction. At the time of passing the said
impugned Act, the 102™ Constitutional Amendment would prohibil to
make such law and only the Parliament is having the power. The said
legal position was reiterated by the Constitution Bench in case of
Maratha Case. There are many communities who are very much living
socially. educationally and economically in a poor condition in the

State of Tamil Nadu and continue to live in the same position as long



htlps:Hwww. mhcin gov.indudis/

05/187

&S

W.P.Nos.15679 of 2021, etc., batch

as politicaily advancement communities have taken away the
reservations socially and politically. The intention of the reservation
granted by the Constitutibn is with a view to upliftment of social.
educational and economic status of the people.

The Government of Tamil Nadu has established a Commission for
conducting caste wise Census in the year 2020. Till date, the
Commission has not done the preliminary work. Without conducting
caste wise census and without having data with regard to
caste/communities of population and without measuring the social.
educational and economic condition of the communities in the fag end
of the tenure of the present Legislative Assembly. the Government of
Tamil Nadu has provided Special Reservation within reservation.

The impugned Act passed by the State of Tamil Nadu which provides
reservation within the reservation by granting 10.5% to the Vanniyars.
is in violation of Articles 14, 15 and 16 of the Constitution of India
and against the intention of providing the reservation by the
Constitution of India.

The State cannot discriminate the people on the basis of the caste
without having adequate data for social and economical condition of

the Communities.
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In Ashoka Kumar Thakur v. Union of India reported in 2008 (6)
SCC 1. the Honourable Supreme Court upheld the 93" Amendment of
the Constitution of India. to recommend the review of backwardness
every ten years. Admittedly, no such review was made by the State of
Tamil Nadu and politically and economically, socially upward
communities would alone get the entire reservation.

Therefore, he prays tor declaring the impugned Act as illegal, null and

void ab initio.

W.P.No.6878 0of2021:

12.
following

hitps: ffaww. mhc tn.gov.infudis/
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Mr.P.M.Vishnuvarthanan. learned Counsel tor the petitioner. made the
submissions:

As per the 102™ Constitutional Amendment. dated 11.08.2018. Article
338-B was inserted in the Constitution of India. The impugned Act
has been enacted merely on receiving the opinion (expert opinion)
from the Chairman. Tamil Nadu Backward Class Commission without
any consultation with the National Commission for Backward Classes
and hence, the impugned Act is ultra vires and unconstitutional.

As per Section 7 of Act 45 of 1994, only on the basis of report by a
Commission alone, the State Government can notity, classify or sub-

classify the Backward Classes of the citizens for the purpose of the
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Act. However, no such Commission Report was received by the State
Government, except a letter dated 23.02.2021 trom the Chairman of

the Backward Classes Commission of the State.

On the date of enactment of the impugned Act, viz., 26.02.2021,
admittedly, the State of Tamil Nadu does not have any power lo sub-
classify among the Backward Classes Communities and the same was
also clarified by the Honourable Supreme Court in Maratha
Community Reservation case.

Insofar as the quantifying data is concerned, the Government ol Tamil
Nadu as well as the Chairman of Backward Classes Commission,
relied upon the report of the Ambasankar Committee. In the said
Committee Report, the majority opinion of the members was that the
data submitted by the Chairman was unreliable and while things being
so, more particularly, the Commission does not have any majority in
support of their report, the same cannot be relied or made as a
quantifving data by the Chairman of Backward Classes Commission.
The impugned Act was factually incorrect and enacted without
following the law and procedure as the same is evident from the very

Act itself that Padayachi Community is found place in Part - MBC(V)
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at Serial No.1 and also in Part-MBC & DNC at serial No.47.
Therefore, it will pave way to get benefitted under 10.5% as well as

under 7%.

e For the reasons stated above. he prays for declaring the impugned Act

4s unconstitutional and amounts to colourable exercise of power.

[3. Mr.M.Maharaja. learned Counsel appearing for Mr.V.Kasipandian.
learned Counsel for the petitioner in W.P.No.11011 of 2021 Ms.A.Rajini,
learned Counsel for the petitioner in W.P(MD)No0.6619 of 2021, Ms.Elizabeth
Ravi. learned Counsel for the petitioner in W.P.No.7765 of 2021: Mr.S.Babu.
learned Counsel for the petitioner in W.P(MD)No.6616 of 2021; Mr.Maroa
Jacob. learned Counsel appearing for Mr.S.Ramsundarvijayraj, learned Counsel
for the petitioner in W.P.(MD)No0.5615 of 2021; Mr.B.Manimaran. learned
Counsel for the petitioner in W.P.No.10670 of 2021 and Ms.A.Banumathy.
learned Counsel for the petitioner in W.P(MD)No0.17956 of 2021, have adopted
the arguments advanced by Mr.K.M.Vijayan, learned Senior Counsel appearing

for M/s.K.M. Vijayan Associates, in W.P.No.15679 of 2021

14. We have also heard the submissions of Mr.G.Mutharasu. learned

https #www.mhc.tn.gov.infudis/
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Counsel Yor the petitioner in W.P.No. 14211 of 2021; Mr.G.Murugendiran,
learned Counsel for the petitioner in W.P.No.19064 of 2021: Mr.V . Jeyaprakash,
learned Counsel for the petitioners in W.P(MD)Nos.7869 and 6202 of 2021,
Mr.V.Raghavachari. learned Counsel appearing for Mr.Ma.P. Thangavel. learned
Counsel for the petitioner in W.P.No.6594 of 2021; Mr.P.Saravana Sowmiyan,
leamed Counsel for the petitioner in W.P.No.7644 of 2021 and

Mr.N.Sundaresan, learned Counsel for the petitioner in W.P No.7632 of 2021.

5. Per contra, Mr.R.Shanmugasundaram, learned Advocate General
appearing for the State while reiterating the averments in the counter affidavits
filed by the ofticial respondents, mainfy put forth his contentions as under:

o Every legislation is presumed to have been validly passed unless it is
established that there was lack of legislative competence or the
enacting of such legistation is out of arbitrariness.

s As per the directions issued by the Honourable Supreme Court, in the
order dated 14.12.1982, in W.P Nos.4995, 4996, 4997 of 1980 and
W.P.N0.402 of 1981, the Tamil Nadu Second Backward Classes
Commission was constituted under the Chairmanship of
I.A. Ambasankar. IAS.. (Retd).. in the year 1982, with specific Terms
of Reference as to the enumeration and classilication of Backward

hitps:#www.mhc.in.gov.injudis/
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Classes. The Ambasankar Commission submitted its report to the
Government in 1985, after carrying out  100% door-to-door
enumeration of entire population of the Staie. The caste-wise
population data disclosed by the Ambasankar Commission is the only
quthenticated data available as of now before the State; and such data
can be used effectively to plan for sub-classification within backward
classes of citizens in proportion to the respective communities or
groups.

Based on the caste survey conducted in Tamil Nadu by the
Ambasankar Commission, in 1983. the lists of Backward Classes,
Most Backward Classes and Denotified Communities were notified in
three orders, namely. G.O.(Ms.)Nos.1564. 15606 and 1567. Social
Welfare Department. dated 30.07.1985, respectively.

in the light of the findings of Sattanathan Commission and
Ambasankar Commission regarding stratification within Backward
Classes, the Most Backward Classes and Denotitied Communities
were granted 20% separate reservation and Backward Classes, who
were not enlisted as Most Backward Classes or Denotitied
Communities, had been granted 30% separate reservation, in

G.O(Ms)No.242, Backward Classes Welfare. Nutritious Meal-

hitps:#www.mhe.n gov.injudisi
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Programme and Social Welfare Department, dated 28.03.1989.

This Court, by order, dated 12.03.1999, passed in W.P.N0.10908 of
1990, in Kongu Velala Gounderkal Peravai Vs. The Government of
Tamil Nadu, upheld the validity of sub-classification made amongst
Backward Classes by categorizing Most Backward Classes, vide

G.0.(Ms.)N0.242. Backward Classes Wellare. Nutritious  Meal

Programme and Social Wellare Departinent. dated 28.03.1989, by

referring to the judgments of the Honourable Supreme Court in
K.C.Vasanth Kumar Vs. State of Karnataka reported in AIR 1985 SC
1495 and Indra Sawhney Vs. Union of India reported in AIR 1993
SC477.

The Honourable Supreme Court. in the judgment. dated 16.11.1992, n
India Sawlhney & Ors. Vs. Union of India & Ors., reported in (1992)
Supp (3) SCC 217, held that the State lists of Backward Classes
prepared upto 13.8.1990 are valid and enforceable for all practical
purposes, as they stood the test of time and judicial scrutiny.

The grant of reservation at the rate of 1% to Scheduled Tribes, 18% to
Scheduled Castes, 30% to Backward Classes and 20% to Most
Backward Classes and Denotitied Communities. totalling 69%. was

preserved, protected and maintained. by the enactment of the Tamil

https:fwww. mhic. In.gov.infudrs/
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Nadu Backward Classes. Scheduled Castes and Scheduled Tribes
(Reservation of seats in Educational Institutions and Appointments or
Posts in the Services under the State) Act, 1993 {Tamil Nadu Act 43 of

1994], after obtaining the Presidential Assent under Article 31-C of

the Constitution of India. By virtue of the Constitution (76th

Amendment) Act, 1994, the Act 45 of 1994 was placed as Entry 257-A

in the Ninth Schedule of the Constitution to secure protection under

Article 31-B of the Constitution of India.

e Subsequent to the insertion of Article 15(5), by the Constitution (93
Amendment) Act, 2005, the State enacted the Tamit Nadu Backward
Classes, Scheduled Castes and Scheduled Tribes (Reservation of Seats
in Private Educational Institutions) Act, 2006 {Tamil Nadu Act 12 of
2006), to provide for reservation in private educational institutions,
other than minority educational institutions specilied under Article
30(1) of the Constitution of India in tune with the quantum of
reservation specified in the Tamil Nadu Act 45 of 1994.

o The validity of Article [5(5) ot the Constitution ol India has been
upheld by the Honourable Supreme Court in Asholm Kumar Thakur

Vs, Union of India reported in (2008) 6 SCC 1.

hups:wraw. mhc. In.gov.in/ udis/
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o In S.V.Joshi & others Vs. State of Karnataka reported in (2012) 7

SCC 41, while disposing the challenge against the validity of quantum
ol reservation provided in the Tamil Nadu Act 45 of 1994, the Hon'ble
Supreme Court had directed the State Government (0 place
quantifiable data before the Tamil Nadu Backward Classes
Commission and justify the reservation provided under the Tami]

Nadu Act 45 of 1994 and the Commission was directed to decide the

justifiability of quantum of reservation on the basis of such

quantifiable data amongst other things. |

In compliance thereof, the State had placed necessary quantifiable
data before the Tamil Nadu Backward Classes Commission and the
existing reservation has been justitied, in the Commission's report,
dated 08.07.2011.

After placing before the Cabinet of Ministers. the above said report of
Tamil Nadu Backward Classes Commission was accepted and
necessary orders were issued to continue to implement the reservation
under the Tamil Nadu Act 45 of 1.994 vide G.O.(Ms.)No.50,
Backward Classes. Most Backward Classes and Minorities Welfare

Department, dated 11.7.2011.

o The writ petitions filed subsequent to the above decision, before the

htips:ffwww. mhe. n.gov.infudis/
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HMonourable Supreme Court, challenging the validity of Tamil Nadu
Act 45 of 1994 are pending as of now, since 2012.

In G.O.(Ms.)N0.99, Backward Classes, Most Backward Classes and
Minorities Welfare Department, dated 21.12.2020. a “"Commission for
Collection of Quantifiable Data on Castes, Communities and Tribes
of Tamil Nadu" had been constituted to collect data pertaining {0
various social. educational. economic and political parameters of the
population of the State, and appointed [Hon'ble ThiruJustice
A.Kulasekaran, Retired Judge of High Court, as the Chairman of the
Commission.

The State has enacted the Tamil Nadu Act § of 2021 only based on
adequate authenticated data on population of the Most Backward
Classes and Denotified Communities enumerated by the Tamil Nadu
Second Backward Classes Commission in the year 1983,

The enactment of the Tamil Nadu Act 8 of 2021 and enforcement
thereof, by way of taking a policy decision well within the provisions
of the Tamil Nadu Act 45 of 1994 . based on the reports
submitted by the Tamil Nadu Backward Classes Commission with a
specific purpose of sub-classitication amongst Most Backward

(lasses. cannol be sought to be awaited for the report to be submitied

hilps: fwww mhg th.gov.nfjudis/
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by another Commission constituted in this State.

The contention of the petitioners that grant of 10.5% reservation
exclusively for Most Backward Class - Vanniakula Kshatriya,
including Vanniyar, Vanniya, Vannia Gounder, Gounder or Kander.
Padayachi, Palli and Agnikula Kshatriya. in the impugned Act s
discriminatory or affecting the other communities enlisted in the Most
Backward Classes. is not tenable. The Honourable Supreme Court, in
Indra Sawhney vs, Union of India reported in (1992) Supp.(3) SCC
217, has held that, "a caste can be and quite often is a social class in
India".

A class of people grouped together for ethnological and socio-culturai
similarity finding place in single entry of the list of Most Backward
Classes can very well be stated to be a social class for the purpose of
sub-classification. Similar such exercise has already been done in the
State of Kerala eimongst Other Backward Classes. wherein from and
out of one list of Other Backward Classes for the State. eight
categories within Other Backward Classes were sub-classified for

grant of reservation in turns.

¢ The classification has been made in the impugned Act within the Most

Backward Classes in three categories, only based on adequate

hitlps:fwwew.mhc tn.gov.infludis/
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population data with the object of rendering more meaningful
distributive social justice amongst Most Backward Classes of the
State.

The authenticated data enumerated in the State, during 1983, in
compliance of the directions of the Honourable Supreme Court, was
65.04,855, constituting 13.01% of the then total population of the
State, i.e., 4,99.90,743. The Vanniyakula Kshatriya communities have
been granted reservation at the rate of 10.5%, which cannot be stated
to be disproportionate or excessive,

Several other communities listed in Most Backward Classes were
consistently representing ftor separate/internal reservation within the
20% reservation available for Most Backward Classes and Denotified
Communities. Now, an attempt has been taken by the State in
consideration of the demands of various Most Backward Classes with
reference to the available data within the existing legal framework and
the same cannot be stated to be illegal or irrational.

The strong reasons in making this law were the historic denial of
opportunity in education and employment for the Vanniyakula

Kshatriya. There is a historic reason for lack ol educational as well as

fob opportunities.

hilps: fwww. mhc. In.gov.indjudis/
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The list of 'Backward Classes of citizens' and categories as Backward
Classes or Mosi Backward Class or Scheduled Castes or Scheduled
Tribes has been prepared by the State and is in existence over seventy
years,

The lists prepared and categorized by the State are adopted for
providing educational and job opportunities cannot be asked to be
disregarded.

The Honourable Supreme Court in Indra Sawhney case, at paragraphs
802 and 803, categorically held that the State is the Authority
empowered to categorize or sub-classify to ensure that the Most
Backward Classes to obtain the benefits intended to them.

The judgement rendered by the Honourable Supreme Court in C.A.
No. 3123 of 2020 in Dr. Jaishri Laxmanrao Patil v. The Chief Minister
and others dated 05.05.2021 (Maratha case) has very little relevance
to decide the case on hand as the factual details are totally different.
None of the writ petitions filed before the Honourable Supreme Court,
challenging the validity of the Tamil Nadu Act 45 of 1994, relating to
the subject matter of reservation in education and public employment
followed in the State. has challenged the grant of internal reservation

and thus. the contention of the pelitioner regarding the pendency of

hltps:/fwww.mhc.ln.gov.infjudis!
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cases before the Honourable Supreme Court. in the subject of
reservation, has no nexus with the enactment of the impugned Act.

It is the contention of the State that until the Presidential Notification
of Socially and Educationally Backward Classes for the State is
published under Article 342A of the Constitution of India, any
reference to the Socially and Educationally Backward Classes in
Article 338B of the Constitution of India would mean only the Other
Backward Classes (OBCs) enlisted in the Central List o OBCs for the
State notified earlier by the Government of India, which was saved by
the National Commission for Backward Classes (Repeal) Act, 2018,
passed along with the above said 102" Amendment to the Constitution
of India and it cannot be considered that the State lists of Backward
Classes notified under the Tamil Nadu Act 45 of 1994 has ceased to
operate subsequent to the above amendment. The procedure referred
to in Article 338B of the Constitution of India may be suitable for the
purpose of the Central List of OBCs and as such, it is of no
significance for the State to comply with Article 338B(9) for
exercising its power under the Tamil Nadu Act 45 of 1994, in

pursuance of Articles 15(4) and 16(4) of the Constitution.

o Therefore, the learned Advocate General appearing for the State
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prayed for the dismissal of all these writ petitions as not maintainable.

e In support of his contentions, he also relied on the following

decisions:
(i) State of Punjab and others v. Davinder Singh and others reported in

(2020) 8 SCC I; and

(i) Dr.Jaishri Laxmanaroa Patil v. Chief Minister and others reported

in 2021 SCC Online 362.

16. Heard the submissions of Mr.M.R.Jothimanian, learned Counsel for

R.6 1o R.10; Mr.R.Selvakodi for R.11; Mr.M.R Elavarasan. learned Counsel for
R.14 o R.116; Mr.Om Prakash, learned Senior Counsel appearing for
Mr. K. Babu, teamed Counsel for R.12 & R.13; Mr.P.D.Dilli Babu. learned
" Counsel for R.117 in W.P.No0.15679 of 2021; Mr.S.Manikandan, learned
Counsel for R.S to R.77 in W.P.N0.7644 of 2021; Mr.R.Jothimanian. learned
Counsel for R.3 to R6 in W.PNo.60I1 of 2021: Mr.R.Kandeeban. Jearned
Counsel for R.6 to R.60 in W.P.N0.19064 of 2021: Mr.Ravivarma Kumar,
learned Senior Counsel for Mr.X.Balu for RS in W.P.No.7765 of 202};
Mr.G.Masilamani. learned Senior Counse! for Mr.K.Balu. jearned Counsel for
R.10 in W.P.N0.7632 of 2021: Mr.A.L .Somaiyaji, learned Senior Counsel for
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Mr.K Balu for R.5 in W.P.N0.5642 of 2021; Mr.N.L.Raja. learned Senior
Counsel for Mr.M.R.Jothimanian, learned Counsel for R.3 in W.P.No.5642 of
2021: Mr.P.S.Raman, learned Senior Counsel for Ms.B.Karpagam, learned
Counsel for R.4 in W.P.N0.5642 of 2021 and Mr.C.R.Rajan. learned Counsel
appearing for Mr.M.Udhaya Kumar, learned Counsel for R.7 in W.P.No.5642 of

2021.

17. This Court has carefully considered the rival submissions and
scrutinised the materials placed on record, including the written arguments as

well as the judgments relied on by all the parties.

POINTS:
18. Points for consideration in these writ petitions, are as follows:

(i) Whether the State Legislature has competency o
make the impugned Act after 102" Constitutional
Amendment Act, 2018 and before 105" Constitutional
Amendment Act, 2021?

(ii) Whether an Act placed under the Ninth Schedule of
the Constitution of India can be varied without amending the
said Act?

(iii) Whether the State Government had the power (o
take any decision with regard to Backward Classes in the

https:iwww.mhe.in.gov.infjudis/
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teeth of the Constitutional provisions, more particularly,
Article 338-B of the Constitution of India?

(iv) Whether the State has power to provide reservation
based on caste?

(v) Whether reservation can be provided without any
quantifiable data on population, socio educational status and
representation of the backward classes in the services?

(vi) Whether the impugned Act providing reservation of
10.5% to MBC(V), without any quantifiable data, is in
violation of Articles 14, 15 and 16 of the Constitution of
India?

(vii) Whether the sub-classification of MBC into three
categories can be done solely based on adequate population

data, in the absence of any objective criteria?

DISCUSSION:

19. At the outset, it is very useful to extract the foliowing Articles of the

Constitution of India for ready reference:

Article 13(2):

“13. Laws inconsistent with or in derogation of the
Jundamental rights.-

w ok R kR

(2) The Stare shall not make anv e which akes away
or abridges the rights conferred by this Part and any law made
in contravention of this clause shall, to the extent of the
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contravention, be void "

Article 14:
“14. Equality before law.—
The State shall not deny to anv person equuality before the
lavw or the equal protection of the laws within the ierritory of

India ™

Article 15:
“15. Prohibition of discrimination on grounds of
religion, race, caste, sex or place of birth.- (1) The State shall
not discriminate against any citizen on grounds only of religion,

race, caste, sex, place of birth or any of them.

E I

kK ok ok ok

(4) Nothing in this article or in clause (2) of article 29
shall prevent the State from making any special provision for the
advancement of any socially and educationally  backward
classes of citizens or for the Scheduled Castes and ihe
Scheduled Tribes.

(3) Nothing in this article or in sub-clause (g) of clause
(1) of article 19 shall prevent the Stare from making any special
provision, by law, for the advancement of any socially and

educationally backward classes of citizens or for the Scheduled
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Castes or the Scheduled Tribes in so far as such special
provisions relate to their admission to educational institutions
including private educational institutions, wherther aided or
unaided by the State, other than the minority educational

institutions referrved to in clause (1) of article 30."

Article 16:

“16. Equality of opportunity in matters of public
employment.- (1) There shall be equality of opportunity for all
citizens in matters relating to employment or appointment 1o
any office under the State.

(2) No citizen shall, on grounds only of religion, race,
caste, sex, descent, place of birth, residence or any of them, be
ineligible for, or discriminated against in respect of, any
enployment or office under the State.

F o % ok W

(4} Nothing in this article shall prevent the State from
making any provision for the reservation of appointments or
posts in favour of any backward class of citizens which, in the
opinion of the State, is not adequately represented in the

services under the State. "

Article 31-B:
"31-B. Validation of certain Acts and Regulations.-
Without prejudice to the generality of the provisions contained

in article 31-A, none of the Acts and Regulations specified in the
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83/187



24

W.P.Nos. 15679 of 2021, ef¢,, batch

Ninth Schedule nor any of the provisions thereof shall be
deemed to be void, or ever to have become void. on the ground
that such Act, Regulation or provision is inconsistenl with, or
takes away or abridges any of the rights conferred by, any
provisions of this Part, and notwithstanding any judgmen,
~decree or order of any court or Tribunal to the contrary, each of
the said Acts and Regulations shall, subject to the power of any
competent Legislature to repeal or amend it, continue in force”
Article 31-C:

“31C. Saving of laws giving effect to certain directive
principles.-Norwithstanding anything contained in article 13,
no law giving effect to the policy of the State towards securing
all or any of the principles laid down in Part 1V shall be
deemed to be void on the ground that it is inconsistent with, or
takes away or abridges any of the rights conferred by article 14
or article 19: and no law containing a declaration that it is for
giving effect to such policy shall be called in question in any
court on the ground that it does not give effect to such policy.

Provided that where such law is made by the Legisiature
of « State, the provisions of this article shall not apply therefo
unless such law, having been reserved for the consideration of
the President. has received his assent.”

Article 38:

“38. State to secure a social order for the promotion of

welfare of the people.-(1) The State shall strive (o promote the

welfare of the people by securing and protecting as effectively
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as it may a social order in which justice, social, economic and
political, shall inform all the institutions of the national life.

(2) The State shall, in particular. strive to minimise the
inequalities in income, and endeavour to eliminate inequalities
in  status, facilities and opportunities, not only amongst
individuals but also amongst groups of people residing in

different areas or engaged in different vocations.”

Article 39:

“39. Certain principles of policy to be followed by the
State.~-The State shall, in particular, direct its policy towards
securing-

(a) that the citizens, men and women equally, have the
right to an adequate means of livelihood,

(b) that the ownership and control of the material
resources of the community are so distributed as best to subserve
the comumon good.

(c) that the operation of the economic system does nof
result in the concentration of wealth and means of production to
the common detriment,

(d) that there is equal pay for equal work for both men and
WoHen,

(e) that the health and strength of workers, men and
women, and the tender age of children are not abused and that
citizens are not forced by economic necessity to enter avocations

unsuited to their age or strength;

htips: fwww. mhc.in.gov.in/judis/

85/187



W.P.Nos.15679 of 2021, etc., batch

(/) that children are given opportunities and facilities 1o
develop in a healthy manner and in conditions of freedom and
dignity and that childhood and youth are protected against

exploitation and against moral and material abandonment.”

Article 46:

“46. Promotion of educational and economic interests of
Scheduled Castes, Scheduled Tribes and other weaker sections.-
The State shall promote with special care the educational and
economic interests of the weaker sections of the people, and, in

particular, of the Scheduled Castes and the Scheduled Tribes, and

shall protect them from social injustice and all forms of

exploitation.”

Article 200:

“200. Assent of Bills.- When a Bill has been passed by the
Legislative Assembly of a State or, in the case of a State having a
Legislative Council, has been passed by both Houses of the
Legislature of the State, it shall be presented to the Governor
and the Governor shall declare either that he assents to the Bill

or that he withholds assent therefrom or that he reserves the Bill

Jfor the consideration of the President:

Provided that the Governor may, as soon as possible after
the presentation to him of the Bill for assent, return the Bill if it
is not a Money Bill together with a message requesting that the

House or Houses will reconsider the Bill or any specified
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provisions thereof and, in particular, will consider the
desirability of introducing any such amendmenis as he may
recommend in his message and, when a Bill is so returned, the
House or Houses shall reconsider the Bill accordingly, and if the
Bill is passed again by the House or Houses with or without
anmendment and presented to the Governor for assent, the
Governor shall not withhold assent therefrom:

Provided further that the Governor shall not assent 1o, bui
shall reserve for the consideration of the President, any Bill
which in the opinion of the Governor would, if it became law, so
derogate from the powers of the High Court as to endanger the

position which that Court is by this Constitution designed (o
Sl

Article 201:

“201. Bills reserved for consideration.-When a Bill is
reserved by a Governor for the consideration of the President,
the President shall declare either that he assents to the Bill or
that he withholds assent therefrom.

Provided that, where the Bill is not a Monev Bill, the
President may direct the Governor fo return the Bill to the
House or, as the case may be. the Houses of the Legislature of
the State rogether with such a message as is mentioned in the
Jirst proviso to article 200 and, when a Bill is so returned, the

House or Houses shall reconsider it accordingly within a period
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of six months from the date of receipt of such message and, if it
is again passed by the House or Houses with or without
amendment, it shall be presented again to the President for his

1]

consideration.”’

Article 212;

“212. Courts not to inquire into proceedings of the
Legislature.-(1) The validity of any proceedings in the
Legislature of a Siate shall not be called in question on the
ground of any alleged irregularity of procedure.

(2) No officer or member of the Legislature of a State in
whom powers are vested by or under this Constitution for
regulating procedure or the conduct of business, or for
maintaining order, in the Legislature shall be subject to the
Jurisdiction of any Court in respect of the exercise by him of
those powers. "

Article 245:

“245. Extent of laws muade by Parliament and by the
Legislatures of States.- (1) Subject to the provisions of this
Constitution, Parliament may make laws for the whole or any
part of the territory of India, and the Legislature of a State nfqy’
mauke laws for the whole or any part of the State.

(2) No lavw made by Parliament shall be deemed 10 be
invalid on the ground that it would have extraterritorial

operation.”
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Article 246:

“246. Subject-matter of laws made by Parliament and
by the Legislatures of States.- (1) Notwithstanding anything in
clauses (2) and (3), Parliament has exclusive power fo make
laws with respect to any of the matters enumerated in List 1 in
the Seventh Schedule (in this Constitution referred 1o as the
“Union List”).

(2) Notwithstanding anything in clause (3), Parliament,
and. subject to clause (1), the Legislature of any State also.
have power to make laws with respect to any of the matters
enumerated in List [l in the Seventh Schedule (in this
Constitution referred to as the " Concurrent List”).

(3) Subject io clauses (1) and (2), the Legislature of any
State has exclusive power to make laws for such State or any
part thereof with respect to any of the matters enumerated in
List 1l in the Seventh Schedule (in this Constitution referred to
as the "State List”).

(4) Parliament has power to make laws with respect 10
any matter for any part of the territory of India not included in
a Stare norwithsianding  thai  such matter is a natter

enumercated in the State List.”

Article 338-B:

“338-B. National Commission for Backward Classes.-
(1) There shall be a Commission for the socially and

educationally backward classes io be known as the National
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Commission for Backward Classes.

(2) Subject to the provisions of any law made in this
behalf by Parliament, the Commission shall consist of a
Chairperson, Vice-Chairperson and three other Members and
the conditions of service and tenure of office of the
Chairperson, Vice-Chairperson and  other Members so
appointed shall be such as the President may by rule
determine.

(3) The Chairperson, Vice-Chairperson and other
Members of the Commission shall be appointed by the
President by warrant under his hand and seal.

(4) The Commission shall have the power to regulate ifs
own procedure.

(5S) It shall be the duty of the Commission—(a) 1o
investigate and monitor all matters relating to the safeguareds
provided for the socially and educationally hackward classes
under this Constitution or under any other law for the time
being in force or under any order of the Government and fto
evaluate the working of such safeguards.

(b) to inquire into specific complaints with respect {o the
deprivation of rights and safeguards of 1he socially and
educationally backward classes,

(¢c) to participate and advise on the socio-economic
development of the socially and educationally backward
classes and to evaluate the progress of their development under

the Union and any Stale;
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() to present to the President, annually and at such
other times as the Commiission may deem fii, reports upon the
working of those safeguards,

(e) to make in such reports the recommendations as (o
the measures that should be taken by the Union or any State for
the effective implementation of those safeguards and other
measures for the protection, welfare and socio-economic
development of the socially and educationally backward
classes, and

{(f) to discharge such other functions in relation to the
protection, welfare and development and advancement of the
socially and educationally backward classes as the President
may, subject to the provisions of any law made by Parliament,
by rule specify.

(6) The President shall cause all such reports to be laid
before each House of Parliament along with a memorandum
explaining the action taken or proposed to be taken on the
recommendations relating to the Union and the reasons for the
non-acceptance, if any, of any of such recommendations.

(7) Where any such report, or any part thereof. relates to
any matter with which any State Government is concerned, «
copy of such repori shall be forwarded to the State Governmeni
which shall cause it to be laid before the Legislature of the
State along with a memorandum explaining the action taken or
proposed to be taken on the recommendations relating to the

State and the reasons for the non-acceptance, if any, of any of
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such recommendations.

(8) The Commission shall, while investigating any matter
referred to in sub-clause (a) or inquiring into any complaint
referred to in sub-clause (b) of clause (5), have all the powers
of a civil court trying a suit and in particular in respect of the
Jollowing matters, namely:—

(a) summoning and enforcing the atiendance of any
person from any part of India and examining hint on oath;

(b) requiring the discovery and production of any
document,

(c) receiving evidence on affidavits,

(d) requisitioning any public record or copy thereof from
any court or office,

(¢) issuing commissions for the examination of witnesses
and documents,

(f) any other matter which the President mav, by rule,
defermine,

(9) The Union and every Stute Governmeni shall consult
the Commission on all major policy matters affecting the
socially and educationally backward classes.”

Article 340;

“340. Appointment of a Commission to investigate the
conditions of backward classes.~(1) The President may by
order appoint a Commission consisting of such persons as he
thinks fit to investigate the conditions of socially and

educationally backward classes within the territory of India

hitps:fveww.mhc.tn.gov.infjudis/

92/187



93

W.P.Nos. 15679 of 2021, etc., hatch

and the difficulties under which they labour and 1o make
recommendations as to the steps that should be taken by the
Union or any State to remove such difficulties and to improve
their condition and as to the grants that should be made for the
prirpose by the Union or any State and the conditions subject to
which such grants should be made, and the order appointing
such Commission shall define the procedure to be followed by
the Commission.

(2) A Commission so appointed shall investigate the
matters referred (o them and present lo the President a reporl
setting out the facts as found by them and making such
recommendations as they think proper.

(3) The President shall cause a copy of the report so
presented together with a memorandum explaining the action

1aken thereon to be laid before each House of Parliament.”

Article 342-A:

“342-A. Socially and educationally backward classes.-
(1} The President may with respect to any State or Union
territory, and where it is a State, after consultation with the
Governor thereof by public notification, specify the socially and
educationally backward classes which shall for the purposes of
this Constitution be deemed 10 be socially and educationally
backward classes in relation to that State or Union territory, as
the case may be.

(2) Parliament may by law include in or exclude from the
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Central List of socially and educationally backward classes
specified in a notification issued under clause (1) any socially
and educationally backward class, but save as aforesaid a
notification issued under the said clause shall not be varied by

any subsequent notification.”

Article 366 (26C):

"366. Definitions.-In this Constitution, unless the
context otherwise requires, the following expressions have
the meanings hereby respectively assigned to them, that is to
say-

E i

(26C) “socially and educationally backward classes”
means such backward classes as are so deemed under article

¥

342-A for the purposes of this Constitution;’

Article 367.

“367. Interpretation.— (1) Unless the context otherwise
requires, the General Clauses Act, 1897 (10 of 1897), shall.
subject to any adaptations and modifications that may be made
therein under article 372, apply for the interpretation of this
Constitution as it applies for the interpretation of an Act of the
Legislature of the Dominion of India.

(2) Any reference in this Constitution to Acts or laws of,
or made by, Parliament, or 10 Acts or laws of. or made by, the

Legislature of a State, shall be construed as including a
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reference to an Ordinance made by the President or, to an
Ordinance made by a Governor, as the case may be.

(3) For the purposes of this Constitution “foreign Staie”
means any State other than India:

Provided that, subject to the provisions of any law made
by Parliament, the President may by order declare any State not
10 be a foreign State for such purposes as may be specified in

the order.”

20. Section 21 of the General Clauses Act, 1897, is also extracted
hereunder:

Section 21:

“21. Power to issue, to include power to add to, amend,
vary or rescind notifications, orders, rules or bye-taws.-Where,
by any Central Act or Regulations a power to issue nofifications,
orders, rules, or bye-laws is conferred, then that power includes
a power, exercisable in the like manner and subject to the like
sanction and conditions (if any). to add to, amend, vary or

rescind any notifications, orders, rules or bye-laws so issued.”

21. The following provisions in the Tamil Nadu Act 43 of 1994 are

extracted as under:

Section 3(a):

hltps:iiwww.mhc.tn.gov.nfjudis/

95/187



96

W.P.Nos. 15679 of 2021, etc,, batch

3.In this Act, unless the context otherwise requires,- (a)
“Backward Classes of Citizens" means the class or classes of
‘vitizens who are socially and educationally backward, as may
be notified by the Government in the Tamil Nadu Governiment
Gazette, and includes the Most Backward Classes and the
Denotified Communites'.”

Section 4:

“4. (1) Notwithstanding anything coniained in any
Judgment, decree or order of any Court or other authority,
having regard to the social and educational backwardness of
the Baclkward Classes of citizens and the persons belonging to
the Scheduled Castes and the Scheduled Tribes who constitute
the majority of the total population of the State of Tamil Nadu,
the reservation in respect of the annual permitied strength in
each branch or faculty for admission into  educational
institutions in the Siate, for the Buackward Classes of citizens
and for the persons belonging to the Scheduled Castes and the
Scheduled Tribes, shall be sixty-nine per cent.

(2) The reservation referred to in sub-Section (1), shall,
in respect of the persons belonging to the Backward Classes,
the Most Backward Classes and Denotified Communities, the
Scheduled Castes and the Scheduled Tribes, be as hereunder:-

(a) Bacloward Classes .. Thirty per cent.

(b) Most Backward Classes and

Denotified Communities . Twenity per cent
(¢) Scheduled Castes.......................... Eighteen per cent.
(d) Scheduled Tribes.......................... One per cent.”

htips:fiwww.mhc.in.gov.injjudis/
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Section §:

“5. (1) Notwithstanding anything contained in any
Judgment, decree or order of any court or other authority,
having regard to the inadequate representation in  the
services under the State, of the Backward Classes of citizens
and the persons belonging to the Scheduled Castes and the
Scheduled Tribes, who constitute the majority of the total
population of the State of Tamil Nadu. the reservation for
appointments or posts in the services under the Stute, for the
Backward Classes of citizens and for the persons belonging
{0 the Scheduled Castes and the Scheduled Tribes, shall be
sixty-nine per cen.

Explanation.- For the purposes of this Act, “services
under the State” includes the services under-

(i) the Government ;

(ii) the Legistature of the State .

(iii) any local authority ;

(iv) any corporation or company owned or controlled
by the Government ;| or

(v) any other authority in respect of which the Siate
Legislature has power to make laws.

(2) The reservation referred to in sub-section (1) shall,
in respect of the persons belonging to the Backward Classes,
the Most Backward Classes and Denotified Communities, the

Scheduled Castes and the Scheduled Tribes, be as hereunder

hitps:ffww. mhc.tn.gov.inffudis/
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(a) Backward Classes .. Thirty per cent.
(b) Most Backward Classes and

Denotified Communities .. Twenty per cent.
(c) Scheduled Casies .. Eighteen per cent.
(d) Scheduled Tribes .. One per cent.”

Section 7:

7. The Government may, from time lo time, based on the
reports presented af the appropriate periods to the Government
by the Tamil Nadu Backward Classes Commission constituted
in G.O.MsNo.9. Backward Classes and Most  Backward
Classes Welfare Department, dated the | 5" day of March,
1993, by notification, classify or sub-classify the Backward

Classes of citizens for the purposes of the Act.”

22. The following provisions in the Tamil Nadu Act 12 of 2006 are
reproduced hereunder:

Section 3:

“3. (1) Notwithstanding anything confained in any
Judgement, decree or order of any court or other authority,
having regard to the social and educational backwardness of the
Baclward Classes of citizens and the persons belonging to the
Schedules Castes and the Scheduled Tribes who constitute the
majority of the total population of the State of Tamil Nadu, the
reservation in respect of the annual permitted sirength in each
branch or faculty for admission into private educational

hitps:#www.mhe tn.gov.infudiss
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institutions in the State, for the Backward Classes of citizens and
for the persons belonging to the Scheduled Castes and the
Scheduled Tribes, shall be sixry-nine per cent.

(2) The reservation referred to in sub-section (1) shall, in
respect of the persons belonging to the Backward Classes. the
Most Backward Classes and Denotified Communities,  the
Scheduled Castes and the Scheduled Tribes, be as hereunder:

(at) Backward Classes .. Thirty per cent.

(b) Most Backward Classes
and Denotified Communities .. Twenty per cent.

(c) Scheduled Castes .. Eighteen percent.
(d} Scheduled Tribes .. One per cent.”
Section 5:

“S. The Government may, from time (o time, based on the
reports presented al the appropriate periods to the Government
by the Tamil Nadu Backward Classes Commission constituted
in G.O.Ms.No.9, Backward Classes and Most Backward Classes
Welfure Department, dated the 15th day of March 1993, by
notification, classify or sub-classify the Backward Classes of

citizens for the purposes of this Act.”

23. The following provisions in the Tamil Nadu Act 8 of 2021 are also

extracted hereunder:

Section 2:

hitps:fwww.mhc.tn.gov.infjudis/
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v 2. In this Act, unless the context otherwise requires,—

* ok H ko

* R R k%

(b) “Denotified Communities” means the community or
communities which are socially and educationally backward and
notified as Denotified Communities by the Government under the
Tamil Nadu Backward Classes, Scheduled Castes and Scheduled
Tribes (Reservation of seats in Educational Institutions and of
appointments or posis in the Services under the Staie) Act, 1993

(hereinafter referred to as the 1994 Act):

LN I S
L N

(e) “"Most Backward Classes of citizens” means the class
or classes of citizens who are socially and educationally
backward and notified as Most Backward Classes by the
Government under the 1994 Act;

() “Part-MBC (V) Communities” means the communify
or communities mentioned in Part-MBC (V) of the Schedule,
which are notified as Most Backward Classes by the Government
under the 1994 Act;

(g) “Part-MBC and DNC Communities” means the
community or communities mentioned in Part-MBC and DNC' of
the Schedule, which are notified as Most Backward Classes and
Denotified Communities by the Government under the 1994 Act;

(h) “Part—-MBC Communities” means the community or
communities mentioned in Part-MBC of the Schedule, which are
notified as Most Backward Classes by the Government under the

hitps:#www.mhc.(n.gov.anvjudis/
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{1994 Act”

Section 3:

“3. Notwithstanding anything contained in the 1994 Act or
the 2006 Act or in any other law for the time being in force or in
any judgment, decree or order of any court or other authority,
having regard to the social and educational backwardness of the
communities notified as Most Backward Classes and Denotified
Communities under the 1994 Aci, the reservation in respect of
annual permitted strength in each branch or faculty for admission
into  educational institutions including private educational
institutions, for Part-MBC (V) Communities, Part-MBC and DNC
Communities and Part- MBC Communities shall be ten and a half
per cent, seven per cent and two and a half per cent, respectively,
within the twenty per cent reservation for the Most Backward
Classes and Denoiified Communities as provided in the 1994 Act

and in the 2006 Act.”

Section 4:

“4. Notwithstanding anything contained in the 1994 Act or
the 2006 Act or in any other law for the time being in force or in
any judgment, decree or order of any Court or other authority,
having regard 1o the inadequate represeniation in the services
under the State, of the communities notified as Most Backward
Classes and Denotified Communities under the 1994 Act, the

reservation for appointments or posis in the services under the
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State for Part-MBC (V) Communities, Part-MBC and DNC
Communities and Part-MBC Communities shall be ten and a half
per cent, seven per cent and two and a half per cent, respectively,
within the twenty per cent reservation for Most Backward
Classes and Denotified Communities as provided in the 1994 Act
and in the 2006 Act.

Explanation.— For the purposes of this Act, "service under
the State" includes the services under—

(i} the Government

(ii) the Legislature of the State

(iii} any local authority

(iv) any Corporation or Company owned or controlled by
the Government; or

(v) any other authority in respect of which the State

Legislature has power to make laws. ™

24. Section 2 of the Constitution (105" Amendment) Act, 2021, is
extracted as tollows:

"2, In Article 338B of the Constitution, in clause (9), the
Jollowing proviso shall be inserted, namely.-

“Provided that nothing in this clause shall apply for the
purposes of clause (3) of article 3424."

25. Sections 3 and 28 of Collection of Statistical Act, 2008 are

https:fwww.mhc.tn.gov.infjudis/
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reproduced hereunder:

Section 3:

“3.The appropriate Government may, by notification in
the Official Gazette, direct that the statistics on economic,
demographic, social, scientific and environmental aspects shall
be collected through a statistical survey or otherwise, and
thereupon the provisions of this Act shall apply in relation fo
those stafistics.

Provided that-

(a) nothing contained in this section shall be deemed 1o
authorise a  State  Governmewnt or  Union  territory
Administration or any local government to issue uny direction
with respect 1o the collection of statistics relating to any matter
falling under any of the entire specified in List 1 (Union List) in

the Seventh Schedule to the Constitution.”

Section 28:

“28.The Central Government may give directions to any
State Government or Union territory Administration or to any
local government that is fo say Panchayats or Municipalities. as
1o the carvying into execution of this Act in the State or Union

territory or Panchayats or Municipalities, as the case may be.”

hlips:fwww mhc.tn.gov.infjudis/
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26. Before discussing in detail the points that arise for consideration in
the present writ petitions, in the light of the provisions aforesaid, we feel it
appropriate to narrate in nutshell the origin of the impugned Act, viz.. “Tamil
Nadu Special Reservation of seats in Educational Institutions including Private
Educational Institutions and of appointiments or posts in the services under the
State within the Reservation for the Most Backward Classes and Denotified

Communities Act, 20217, as under:

¢ The Tamil Nadu State Legislature passed the Tamil Nadu Backward
Classes, Scheduled Castes and Scheduled Tribes (Reservation of seats
in Educational Institutions and of appointments or posts in the
Services under the State) Act, 1993 (Tamil Nadu Act 43 of 1994) and
by virtue of 76" Constitutional Amendment Act, 1994, the said Tamil
Nadu Act 45 of 1994, has been added to the Ninth Schedule of the
Constitution of India, 50 as to give protection to the State Act under

Article 31-B of the Constitution of India.

» 93" Constitutional Amendment Act, 2005, incorporating clause (5) of
Article 15 of the Constitution enables the making of any special
provision, by law, for the advancement of any socially and

educationally Backward Classes of citizens or for the Scheduled
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Castes or Scheduled Tribes in so far as such special provisions relate
1o their admission to educational institutions including private
educational institutions whether, aided or unaided by the State. other
than minority educational institutions referred to in clause (1) of

Article 30 of the Constitution.

By virtue of clause (5) of Article 15 of the Constitution and also. after
taking a policy decision that the existing level of sixty-nine per cent
reservation in admission to educational institutions other than
minority educational institutions referred to in clause (1) of Article 30
of the CéilStitutiOh in the Staie for the Backward Classes of citizens
and for the persons belonging to the Scheduled Castes and Scheduled
Tribes, should be continued for ensuring the advancement of the
majority of the people of the State of Tamil Nadu, the Tamil Nadu
Legislature passed the Tamil Nadu Backward Classes. Scheduled

Castes and Scheduled Tribes (Reservation of Seats in Private

FEducational Institutions) Act. 2006 (Tamil Nadu Act 12 of 2006).

Vanniakula Kshatriya including Vanniyar, Vanniya. Vannia Gounder,
Gounder or Kander, Padayachi, Palli and Agnikula Kshatriya notified

as Most Backward Classes, among other classes, under the said Tamil
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Nadu Act 45 of 1994, made a request for a separate quota of
reservation for them, as they could not compete with the other
communities in the list of Most Backward Classes and Denotified
Communities in view of their large population. so as to get their
legitimate share in admissions to educational institutions and of

appointments or posts in the services under the State.

The Tamil Nadu Backward Classes Commission which was earlier
consulted on the issue of providing internal reservation for
Vanniakula Kshatriya Community had recommended to the
Government that separate quota may be provided to the extent of ten
and a half per cent for Vanniakula Kshatriya inciuding Vanniyar,
Vanniya, Vannia Gounder, Gounder or Kander, Padayachi. Palli and
Agnikula Kshatriya listed as Most Backward Classes from and out of
the twenty per cent reservation provided for the Most Backward
Classes and Denotified Communities in educational institutions
including private educational institutions as well as, in appointments

or posts in the services under the State.

On a reference made to the Chairman. Tamil Nadu Backward Classes

Commission in regard to the possibility of providing internal
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reservation amongst communities listed as Most Backward Classes
and Denotified Communities within the twenty per cent available for
them under the said Tamil Nadu Act 45 of 1994, the Chairman, by
referring to the recommendation of the then Chairman of the said
Commission for providing ten and a half per cent reservation (o
Vanniyakula Kshatriya Community within the said twenty per cent,
has stated that to facilitate distributive social justice, there can be no
bar to group the other communities notified as Most Backward
Classes and Denotified Communities on the propottion of their
population and accordingly, has suggested that apart from the ten and
a half per cent recommended to Vanniyakula Kshatriya Community,
the remaining may be grouped inlo bwo categories. one with
Denotified Communities and the Most Backward Class Communities
having similarity with Denotified Communities: and another with
other Most Backward Classes not included in the above category and
provided with seven per cent and two and a hali per cent reservation,
respectively, within the overall twenty per cent provided under the

said Tamil Nadu Act 45 of 1994,

The State Government, after careful consideration, in order to ensure
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that the benefit of the twenty per cent reservation provided to the
Most Backward Classes and Denotified Communities under the said
Tamil Nadu Act 45 of 1994, is equitably distributed among all of
them. has taken a policy decision to categorise them and provide each
such category with such percentage of reservation within the twenty
per cent as suggested above by the Chairman. Tamil Nadu Backward

(lasses Commission.

The constitutional validity of this Act has been put to challenge in the present

writ petitions.

Point Nos.(i) to (iii):

Competency of State Legislature:

27. The main contention of the petitioners is that in view of Article 31-B
of the Constitution of India, the State Legislature has no power to enact the
impugned Act without amending the Tamif Nadu Act 45 of 1994, which has
been given Presidential Assent and placed in the Ninth Schedule ol the
Constitution of India and the enactment of the impugned Act is in violation of

the Constitution of India.
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28. The attention of this Court has also been drawn to Section 7 of the Act
45 of 1994 to canvass the point that the classification/sub-classification could
be done only based on the reports presented at the appropriate periods to the
Government by the Tami! Nadu Backward Classes Commission and there is no
such report presented to the Government and thus, the State Legislature has no
competency to enact the impugned Act in the light of Section 7 of the Act 45 of
1994, Section 7 of the Act 45 of 1994 mandates that the Government may, from
time (o time, based on the reports presented at the appropriate periods to the
Government by the Tamil Nadu Backward Classes Commission constituted in
G.O.Ms.No.9. Backward Classes and Most Backward Classes Welfare
Department, dated 15.03.1993, by notification. classity or sub-classity the
Backward Classes of citizens, for the purposes of the Act. When that being so,
the State has passed the impugned Act without obtaining any report from the
Commission appointed for that purpose and hence, the State has no power to
enact the impugned Act in the absence of any report of the Tamil Nadu
Backward Classes Commission as on the date of enactment of the impugned

legislation,

29. Further. it is contended that the power to notify Socially

Educationally Backward Classes (SEBC) is only with the President of India
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including the power to notify the sub-classification of SEBC in view of Article
367 of the Constitution of India read with Section 21 of the General Clauses Act

and hence, the State has no power to do sub-classification of SEBC.

30. Whereas the learned Advocate General appearing for the State argued
that the impugned Act has not varied the reservation of 20% to MBC. bu,
within 20% reservation, it has only apportioned the reservation into three
categories in proportion to their population and hence, there is no illegality in

the impugned Act.

31. It is not in dispute that the Government of Tamil Nadu enacted Tamil
Nadu Backward Classes. Scheduled Caste and Scheduled Tribes (Reservation of
Seats in Educational Institution and Appointments or Posts in the Services
Under the State) Act 1993, [Act 45 of 1994] to protect the existing 69% quota
and included the same in Ninth Schedule of the Constitution of India. Out of the
69% of the reservation, 20% was reserved for the Most Backward Community.
30% was reserved for Backward Community, 18% was reserved for Scheduled
Caste and 1% for the Scheduled Tribes. As per the Gazette Notification, there
are about 116 Communities belonging to Most Backward Community and De-

notified Communities, out of which, 93 are De-notified Communities. 23 are
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Most Backward Communities. As per the Act 45 ol 1994, 20% has been
reserved for all these 116 Communities. Now, by virtue of the impugned Act,
out of these 116 .Communities, Vanniyar Caste alone has been given 10.5%
reservation, for the 93 De-notified Communities, 7% reservation has been given
and for the 22 Most Backward Communities, 2.5% reservation has been

provided.

32, In our view. a combined reading of the Act 45 of 1994 as well as the
‘impugned Act would make it clear that the impugned Act (Act 8 of 2021} has
been enacted as a Special Act and not by way of Amendment Act to amend the
provisons ol the Act 45 of 1994, Article 31-B of the Constitution of India
mandates that only amendment or repeal alone is permissible and not by way of
overruling of the said Act as the same has been placed in the Ninth Schedule of

the Constitution ol India.

33. The Honourable Supreme Court, in E.V.Chinnaiah vs State of
Andhra Pradesh and others reported in 2005 (1) SCC 394, while considering
the plea that the State's jurisdiction while exercising its executive or legislative
function in respect of reservation/affirmative action is limited to deciding extent
of reservation to be made for a class that is socially. educationally and
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economically backward, either in public service or for obtaining admission in
educational institutions and such a class cannot be sub-divided so as to give
more preference to a minuscule proportion thereof in preference to other
members of the same class, held as tollows:

"13.We will first consider the effect of Article 341 of the
Constitution and examine whether the State could, in the guise
of providing reservation for the weaker of the weakest, finker
with the Presidential List by sub- dividing the castes mentioned
in the Presidential List into different groups. Article 341 which
is found in Part XVI of the Constitution refers to special
provisions relating to certain classes which includes the
Scheduled Castes. This Article provides that the President may
with respect to any State or Union Territory after consultation
with the Governor thereof by Public Notification, specify the
castes, races or tribes or parts of or groups within castes, races
or tribes which shall for the purposes of this Constitution be
deemed to be Scheduled Castes in relation to that State or
Union Territory. This indicates thal there can be only one List of
Scheduled Caste in regard to a State and that List should
include all specified castes. races or tribes or part or groups
notified in that Presidential List. Any inclusion or exclusion
Jrom the said list can only be done by the Parliament under
Article 341(2) of the Constitution of India. In the entire
Constitution wherever reference has been made to "Scheduled
Castes" it refers only to the list prepared by the President under

hlips:fiwww.mhc.tn.gov.infudis/
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Article 341 and there is no reference to any sub-classification or
division in the said list except, may be. for the limited purpose
of Article 330, which refers 1o reservation of seats for Scheduled
Castes in the House of People, which is not applicable to the
fircts of this case. It is also clear from the above Article 341 that
except for a limited power of making an exclusion or inclusion
in the list by an Act of Parliament there is no provision either to
sub-divide, sub-classify or sub-group these casies which are
found in the Presidential List of Scheduled Castes. Therefore, it
is clear that the Constitution intended all the castes including
the sub-castes, races and tribes mentioned in the list to be
members of one group for the purpose of the Constitution and
this group could not be sub-divided for any purpose. A reference
10 the Constituent Assembly in this regard may be useful at this

stage.

¢ o 4k OF ke ok ok ok ok

Lk A o K

20. We will now consider whether the Scheduled Castes
List prepared by the President under Article 341(1) forms one
class of homogeneous group or does it still continue to be a list
consisting of different castes, sub-casies, tribes ctc. We have
carlier noticed the fact that the Constitution has provided for
only one list of Scheduled Castes 10 be prepared by the
President with a limited power of inclusion and exclusion by the
Parliament. The Constitution intended that all the castes
inchuded in the said Schedule would be "deemed to be" one
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class of persons but arguments have been addressed fo the
contrary stating that in spite of the Presidential List these castes
continue to hold their birth mark and remain to be separate and
individual caste though put in one List by the President. 11 is the
contention of the respondents that by merely including them in a
List by the President these castes do not become a homogeneous
group. therefore. fo fulfil the constitutional obligation of
providing an opportunity to these castes more so 1o the weaker
amongst them, it is permissible to make a classification within
this class, as was made permissible in regard to other backward
classes (OBC) by this Court in Indra Sawhney's case (supra).

We cannot accept this argument for more than one redson.

5 o e e ke e ok ok
e ok o ok o sk A Aok

26.The next question for our consideration is : whether
the impugned enactment is within the legislative competence of
the State Legislature ? According 1o the respondeni-State, it is
empowered to make reservations for the backward classes
which include the Scheduled Castes as contemplaied under
Articles 15(4) and 16(4) of the Constitution. Since the impugned
encetment coz;rten'rp{(;rres reservation in the field of education
and in the field of services under the State, the State lLegislature
derives its legislative competence under Entry 41 of List Il and
Entry 25 of List Ill of the VII Schedule which are the fields
available 1o the Siate 10 make laws in regard to education and
services in the Siate. Therefore, it has the necessury legislative

https:iwww.mhe.tn.gov infjudis/
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competence to enact the impugned legislation which only
provides for reservation to the Scheduled Castes who are the

most backward of the backward classes.

A ook ok on & o R R

S5 ok o 3 #ok ok K

29. One of the proven methods of examining the legislative

competence of an enactment_is by the application of doctrine of

pith and substance. This doctrine is applied when the legisiative

competence of «a Legislature with regard to a particular

enactment is challenged with reference to the Eniries in various

lists and if there is a challenge to the legislative competence the

courts will trv to ascertain the pith and substance of such

enactment on a scrutiny of the Act_in question. (See : Kariar

Singh v. State of Punjab ). In this process, il is necessary for the

courts to go into_and examine the true character of the

enaciment, its object, its scope and effect to find out whether the

enactment in question is genuinely referable to ihe field of

lewislation allotied to the State under the constitutional scheme.

30. Bearing in mind the above principle of the doctrine of
pith and substance, if we examine the impugned Act then we
notice that the Preamble to the Act says that it is an Act to
provide for rationalisation of reservations to the Scheduled
Casites in the State of Andhra Pradesh to ensure their unified
and uniform progress in the society and for matters connected
therewith and incidental thereto. The Preamble also shows that
the same is being enacted with a view to give effect to Arficle
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38(2) found in Part IV of the Directive Principles of the State
Policy of the Consiitution. If the objects stated in the enactment
were the sole criteria for judging the truc nature of the
enactment then the impugned enactment satisfies  the
requirement on application of the doctrine of pith and substance
to establish the State’s legislative competence, but that is not the
sole criteria. As noted above, the Court will have to examine not
only the object of the Act as stated in the statuie but also its
scope and effect 1o find out whether the enaciment in question is
genuinely referable to the field of legislation allotied io  the
State. -

37, On a detailed perusal of Act it is seen that Section 3 s
the only substantive provision in the Act, rest of the provisions
are only procedural. Section 3 of the Act provides for the
creation of 4 groups out of the castes ewumerated in the
Presidential List of the State. After the re-grouping it provides
for the proportionate allotment of the reservation already made
in favour of the Scheduled Castes amongsi these 4 groups.
Beyond that the Act does not provide for anything else. Since the
State had already allotted 15% of the total quota of the
reservation available for the backward classes to the Scheduled
Castes the question of allotting any reservation under 1his
enactment fo the backward classes does not arise. Therefore, it
is clear that the purpose or the irue intendmeni of this Act is
only to first divide the castes in the Presideniial List of the

Scheduled Castes into 4 groups and then divide 15% of
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reservation allotted to the Scheduled Castes as a class amongst
these 4 groups. Thus it is clear that the Act does not for the first
time provide for reservation to the Scheduled Castes but only
intends to re-distribuie the reservation already mude by sub-
classifying the Scheduled Castes which is otherwise held to be a
class by itself 1t is a well settled principle in law that
reservation to a backward class is not a constitutional mandate.
It is the prerogative of the State concerned if thev so desire, with
an object of providing opportunity of advancement in  the
society o certain backward classes which includes the
Scheduled Castes to reserve certain seals in educational
institutions under Article 15(4) and in public services of the
State under Article 16(4). That part of its constitutional
obligation, as stated above, has already been fulfilled by the
State, Having done so, it is not open to the State (o sub-classify
a class already recognised by the Constitution and allol «
portion of the already reserved quota amongst the State created
sub-class within the List of Scheduled Castes. From the
discussion herein above, it is clear that the primary object of the
impugned enactment is to create groups of sub-castes in the List
of Scheduled Castes applicable to the State and, in our opinion.
apportionment of the reservation is only secondary and
consequential. Whatever may be the object of this sub-
classification and apportionment of the reservation, we think
the State cannot claim legislative power to make « law dividing

the Scheduled Castes List of the State by tracing its legislative
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competence to FEntry 41 of List Il or Enirv 25 of List Il
Therefore, we are of the opinion that in pith and substance the
enactment is not a law governing the field of education or the

Jield of State Public Services.”

(emphasis supplied)

34. On a reading of the above judgment, it is clear that the Constitution of
India intended all the castes including the sub-castes, races and tribes
mentioned in the list to be members of one group for the purpose of the
Constitution of India and further, this group cannot be sub-divided for any
purpose. Moreover, the Constitution of India intended that all the castes
included in the Schedule under Article 341 would be “deemed to be™ one class

of persons.

35. Though it is the contention of the official respondents that only the
existing Most Backward Classes (MBC) have only been sub-classified into
three sub-categories, the same cannot be countenanced for the simple reason
that a combined reading of Article 367 of the Constitution of India read with
Section 21 of the General Clauses Act. 1897 makes it clear that the power to
notity includes the power to modify also. Therefore, the State has no power to

notify Socially Educationally Backward Classes (SEBC) after 102"

hitps:/fwww.mhc.tn.gov.infudis/
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Constitutional Amendment Act.

36. Further, in Dr. Jaishri Laxmanrao Patil Vs.Chief Minister and
others reported in 2021 SCC Online 362, the Honourable Supreme Court held
that the State Government has no power to notify SEBC, however, the power
under Articles 15(4) and 16(4) remains with the State Government and it further
directed that till fresh notification is issued, the existing SEBC list can be used
to avoid any vacuum. which does not mean that the sub-classification can be
done. It is relevant to extract the following paragraphs:

“66. Elaborating his submissions on the Constitution
(One Hundred and Second Amendment) Act, 2018, Dr. Dhavan
submits that the essence of 102 Amendment as exemplified in
Article 3424 results in the monopoly of identification even
though implementation is left to the State. His submission is that
this is contrary to the basic structure of federalism of the
Constitution. In that it deprived the States of the crucial power
of identification which was a very important pover of the State
under Article 15, 16 and 46. The obligation of the State in

Article 15, 16 and 46 continue to be comprehensive.
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472. To ascertain the plain meaning of the legislative
language, we proceed to construe Article 342 A of the
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Constitution of India. Article 342 A was inserted in the
Constitution by the Constitution (102 Amendment) Act, 2017. A
plain reading of Article 342A(1) would disclose that the
President shall specify the socially and educationally backward
classes by a public nofification gfter consuliation with the
Governor. Those specified as socially and educationally
backward classes in the notification shall be deemed 10 be
socially and educationally backward classes in relation to that
State or Union Territory for the purposes of the Constitution.
Article 342A4(2) provides that inclusion or exclusion from the
list of socially and educationally backward classes specified in
the notification under Article 3424(1) can be only done by law
made by the Parliament. The word ‘Central list" used in Article
342A4(1) had given rise to conflicting interprelations. Article
366 deals with definitions. Sub-Article 26(C) was inserted in
Article 366 of the Constitution by the Constitution (102
Amendment) Act, 2017 according to which, socially and
educationally backward classes shall mean such backward
classes as are so deemed under Article 342 A for the purposes
of the Constitution. The use of words 'means’ indicates that the
definition is a hardand-fast definition, and no other meaning
can be assigned to the expression that is put down in definition.
(See :Gough v. Gough, [1891] 2 QB 665 Punjab Land
Development and Reclamation Corporation Litd. v. Presiding
Officer, Labour Court (1990) 3 SCC 682 and P. Kasilingam v.
P.S.G. College of Technology. 1995 Supp (2) SCC348.) When
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definition clause is defined 1o “mean' such and such, the

definition is prima facie restrictive and exhaustive.

8 3¢ ok o o ¢ ok e oK
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481 I entirely agree with the reasoning and the
conclusions in the Judgment and order authored by Hon'ble
Shri S Ravindra Bhat, J. and Hon'ble Shri L. Nagesward Rao,
J. on Question Nos. 4, 5 and 6.

482 Franklin D. Roosevelt, the grear American leader,
once said that “The test of our progress is not whether we add
more 1o the abundance of those who have much: it is whether
we provide enough for those who have too little. " In these batch
of appeals arising from a common judgment of the Bombay
High Court , this court is called 10 adjudicate upon the extent (o
which reservations are permiés;’b!e by the state, the correciness
of its approach in designating a compmmily as d " Backward
Class” for the purposes of the Constitution, and, by an
enactment (hereafier referred to as “the SEBC Act”) defining
who could benefit from, and the extent of reservations that
could be made in various state established facilities and
educational institutions, and in the public services of the State

of Maharashira.

ook R s Rk F
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485 The Maratha communiny, in the State of Maharashtra
repeatedly sought  reservations through diverse nature  of
demands through public meetings, marches elc, by members of
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the community. It also led to representatives and organizations
" of the community taking the demands fo the streels, resulting in
the State of Maharashtra promulgating an Ordinance for the
first time in the year 2014, which granted reservation 1o the
community in public employment and in the field of education.
Later. the Ordinance was given the shape of an Act | which was
chullenged before the Bombay High Court. The court, after
considering the rival submissions, including the arguments of
the state siayed the operation of the enactment. The State
Ciovernment then set up a backward class commission 1o
ascertain the social and educational status of the community.
Initially, the commission was headed by Justice S. B. Mhase.
His demise led to the appointment of Justice MG Gaikwad
(Retired) as chairperson of the commission: it comprised of 10
other members. The Committee headed by Justice Gaikwad was
thus reconsiituted on 3 November, 2017. By its report dated
13112018 (the Gaikwad Commission Report),  the
Commission, on the basis of the surveys and studies il
commissioned, and the analysis of the data collected during its
proceedings, recommended that the Maratha class of citizens be
declared as a Socially and Educationally Backward Class
("SEBC" hereafter). This soon led (o the enactment of ihe
SEBC Act, giving effect to the recommendations of the Gaikwad
Commission, resulting in reservation fo the exteni of 16% in
favour of that community: consequently, the aggregate

reservations exceeded 50%.
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669 This Court is also of the opinion that the change
brought about by the 102 Amendment, especially Article 3424 is
only with respect lo the process of identification of SEBCs and
their list. Necessarily, the power lo [rame policies and
legislation with regard to all other matters, i.e. the welfare
schemes for SEBCs. setting up of institutions, grants,
scholarships, extent of reservations and  special  provisions
under Article 15(4), 15(5) and 16(4) are entirely with by the
State Government in relation to its institutions and its public
services (including services under agencies and corporations
and companies controlled by the State Government). In other
words, the extent of reservations, the kind of benefits, the
quantum of scholarships, the number of schools which are to be
specially provided under Article 1 5(4) or any other beneficial
or welfare scheme which is conceivable under Article 15(4) can
all be achieved by the State through its legisiative and executive
powers. This power would include making suggestions and
collecting data - if necessary, through statulory commissions,
Jor making recommendations towards inclusion or exclusion of
casies and communities to the President on the aid and advice
of the Union Council of Ministers under Article 342A4. This will
accord with the spirit of the Constitution under Article 3388
and the principle of cooperative federalism which guides the
interpretation of this Constitution.

htlps:ﬁww.mhc.ln.gov_ina’judis.f
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670. The President has not thus far prepared and
published «a list under Article 3424(1). In view of the
categorical mandate of Article 3424 - which has to be
necessarily read along with Article 366(26C), on and from the
date of coming into force of the 102 Amendment Act, only the
President. i.e. the Central Government has the power of
witimately identifying the classes and costes as SEBCs. This
court is conscious that though the amendment came into force
more than mwo years ago, as yel o list has been notified under
Article 3424, It is also noteworthy that the NCBC Act has been
repealed. In these circumstances, the Court holds that the
President should after due consultation with the Commission set
up under Article 338B expeditiously, publish a comprehensive
lisi under 342411). This exercise should preferably  be
completed with utmost expedition given the public importance
of the matter. Till such time, the SEBC lists prepared by the
states would continue fo hold the field. These directions are
given under Article 142, having  regard o the drastic
consequences which would flow if it is held that all State lists
would cease to operate. The consequences of Article 3424
would then be so severe as to leave a vacuum with respect to
SEBCs' entitlement to claim benefils under Articles 15 and 16 of
the Constitution.

Re : Point No. 6 Whether, Article 3424 of the Constitution
abrogates States power fto legislate or classify in respect of

“any backward class of citizens” and thereby qffects the federal
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policy/structure of the Constitufion of India?
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682. By these parameters, the alteration of the content of
state legislative power in an oblique and peripheral manner
would not constitute a violation of the concept of federalism. It
is only if the amendment takes away the very essence of
federalism or effectively divests the federal conient of the
constitution. and denudes the states of their effective power fo
legislate or frame execulive policies (co-extensive with
legislative power) that the amendment would take away an
essential feature or violate the basic structure of the
Constitution. Applying such a benchmark, this court is of the
opinion that the power of identification of SEBCs hitherto
exercised by the states and now shified 1o the domain of the
President (and for its modification, (0 Purliament) by virtue of
Article 3424 does not in any manner violate the essential
features or basic structure of the Constitution. The 102
Amendment is also not contrary to or violative of proviso {0
Article 368¢2) of the Constitulion of India. As a result, it is held
that the wril petition is without merit; if is dismissed.
Conclusions

188. In view of the above discussion, my conclusions are
as follows:

(1) Re Poini No. I . Indra Scvwhney (supra) does nof
require to be referred to d larger bench nor does it require

hitps:#www.mhc.ln.gov.infjudis/
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reconsideration in the light of subsequent constitutional
amendments, judgments and changed social dynamics of the
sociery, for the reasons sef oul by Ashok Bhushan. J. and ny
reasons, in addition.

(2} Re Point No 2 . The Maharashtra State Reservation
(of seats for admission in educational institutions in the State
and for appointments in the public services and posts under the
State) for Socially and Educationally Baclkward Classes (SEBC)
Ader. 2018 as amended in 2019 granting 127 and 13%
reservation for Maratha community in addition 1o 50% social
reservation is not covered by exceptional circumsiances as
contemplated by Constitution Bench in Indra Sawhney's case. [
agree with the reasoning and conclusions of Ashok Bhushan, J.
on this point.

(3) Re Point No. 3 : I agree with Ashok Bhushan, J. that
the State Government, on the strength of Maharashtra State
Bacloward Commission Report chaired by M.C. Gaikwad has
not made out a case of existence of extraordinary situation and
exceptional circumstances in the State 10 fall within  the
exception carved out in Indra Sawhney.

(4) Re Point No 4 : Whether the Constitution One
Hundred and Second Amendment deprives the Siaie Legislature
of its power to enact a legislation determining the socially and
economically backward classes and conferring the benefits on
the said commumity under its enabling power?, and

(5) Re. Point No. 5 Whether, States’ power (0 legislate in

hilps: ifwww. mhc.in.gov. infjudisf
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relation to “any backward class” under Articles 15 (4) and
[6(4) is anyway abridged by Article 342(4) read with Article
366(26¢) of the Constitution of India.

On these nwo interrelared points of reference, my
conclusions are as follows:

(i) By _introduction of Articles _366(26C) and 3424

through the 102 Constitution of India, the President alone, to

the exclusion of all other authorilies, is empowered_to_identify

SEBCs and include them in_a list {0 be published under Article
342A4(1), which shall be deemed 1o include SEBCs in relation to

cach state and _union territory for the purposes of the

Constitulion.

(ii) The _states can, through their exisling mechanisms, or

even statutory commissions, only make suggestions 10 the

President or the Commission under Article 3388, for inclusion,

exclusion or modification of castes or communities, in the list to

be published under Article 3424(1).

(iii} The reference to the Central List in Article 3424(2) is

the one notified by the President under Article 342A(1). It is to

he the only list for all purposes of the Constitution. in relation

to each state and in relation to every union territory. The use of

the term “the Central List” is only to refer to_the list prepared

and published under Article 342A(1). and no other, it does nol

imply that the states have gny manner of power to publish their

list of SEBCs. Once published, under Article 342A4¢1), the list

can only be amended through a law enacted by Parliament, by

https:Awwew.mha.tn.gov wijudis!
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 virtue of Article 3424(2).
(iv} In_the task of identification of SEBCs. the President

shall be guided by the Commission sel up under Article 3385

its advice shall also be sought by the state in revard 1o policies

that might be framed by it. If the commission prepares a report

concerning matters_of _identification, such a repori has_to be

shared with the state_governmeni, which is bound to_deal with

il in accordance with provisions of Article 3385. However, the

[final determination culmingtes in the exercise undertaken by the

President (i.e. the Central Governmen. under Ariicle 3424¢1}.

by reason of Article 367 read with Section 3(8}(b) General

Clauses Act).

(v} The staies' power {0 make reservations. in_favour of

particular communities or casies, the quantum _of reservations,

the nature of benefits and the kind of reservations, and all other

matters falling within the ambit of Articles 15 and 16 - excep!

with respect {o identification of SEBCs, remains undisturbed,

(vi) The Commission set up under Article 338B shall

conclude its task expeditiously, and make its recommendations

after considering which, the President shall expeditiously

publish the notification containing the list of SEBCs in relation

o states and union territories, for the purpose of the

Constitution.

(vii) Till the publication of the notification mentioned in

direction (vi), the existing lists operaling in all states and union

territories, and for the purposes of the Central Government and

hlips: Awww.mhc.tn.gov Infuds!
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central institutions. continue to operate. This direction is issued

under Article 142 of the Constitution of India.

(6) Re Point No. 6 : Article 3424 of the Constitulion by

denuding States power to legislate or classify in respect of “any

hackward class of citizens” does _not_affect_or damage the

federal polity and does not_violate the basic siruciure of the

Constitution of india.”

(emphasis supplied.)

37. Keeping in mind the dictum laid down in the above judgment of the
Honourable Supreme Court, we find that by virtue of 102™ Constitutional
Amendment. the powers of Legislative Assembly to include and exclude
Backward Class has been ousied and bestowed with Parliament of [ndia under

Article 342-A of the Constitution of India. Whereas it is the specific case of the

official respondenis that the Constitution (105" Amendment) Act. 2021,
enacted by the Parliament, making amendments in Articles 338-B, 342-A and
366(26C). has preserved the State lists and the power of the States to identify
and notify Backward Classes and thus, the power of the State for identification
and notification of the Backward Classes stated to be fost by virtue of the
Constitution (102™ Amendment) Act. 2018, has been restored through the

above said 105™ Amendment to the Constitution. However, we are of the

hitps:fiwww . mhc.tn.gov.injudis!
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opinion that the Constitution (102™ Amendment) Act, 2018, came into existence
on 11.08.2018 and the Constitution (105th Amendment) Act. 2021, was enacted
on 19.08.2021 and whereas the impugned Act 8 of 2021 came to be
enacted on 26.02.2021 and therefore, we hold that as on the date of enactment
of the impugned Act, the State Legislature has no power to enact such
legislation and accordingly, the State l.egislature has no competency o pass the

impugned Act.

38. Further, when the Act 45 of 1994 got the Assent of President of India
under Article 31-C of the Constitution of India, the same cannot be varied by
the Governor even if the Council of Ministers had advised his Assent to the
impugned Act. A combined reading ol Articles 200 and 201 of the Constifution
of India makes it very clear that the Constitutional scheme warrants that the
Governor ought to have reserved the Bill for the Assent of the President of India

under Article 31-C of the Constitution of India.

39. Article 31-B of the Constitution of India mandates that until the Act
placed in Ninth Schedule is amended or repealed by the competent Legislature.

the said Act shall continue to be in force. Since the Act 45 of 1994 providing
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undivided 20% reservation for MBC is in force. without amending the same. the
impugned Act providing internal reservation to MBC(V) is against the
Constitutional provisions. There are 25 Acts of Tamil Nadu found place in the
Ninth Schedule appended to the Constitution of India and 22 Acts are amending
the Land Reform Acts. Every time, the Act in the Ninth Schedule was amended
and the Amendment Acts have also been placed in the Ninth Schedule through
Constitutional Amendment Acts under Article 368 of the Constitution of India.
Therefore, the enactments similar to the impugned Act. without amending the

Act under the Ninth Schedule, is unconstitutional.

40. For the aforesaid reasons. we answer the Point Nos.(i) to (iii} In
favour of the petitioners and accordingly, the State Legislature has no
competency to enact the impugned Act, viz.. "Tamil Nadu Special Reservation
of seats in educational Institutions including Private Educational [nstitutions
and appointments or posts in the services under the State within (the
Reservation for the Most Backward Classes and Denotified Communities Act,
2021"

Point No.(iv):

Reservation based on Caste:

41. According to the petitioners. the reservation can be made only for

https: ffaww.mhc tn.gov.infudis/
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rclass’ and not for 'caste' and in case of including a caste as a class, it requires
objective criteria as per Mandal Commission and it has not been done in the
case on hand and further, the sub-classification of MBC into Vanniar,
Denotified Commiunities and others in the ratio of 10.5%, 7% and 2.5%
respectively, has also been done without any objective criteria. The impugned
Act is in blatent violation of Articles 15. 16 and 29 of the Constitution ol India
as the same discriminates only on caste and it also provides casie based
reservation by treating one caste as separate class while treating the similar
castes differently. Further. the respondents cannot discriminate between one
group ol 6 castes and 115 other castes because the impugned Act atlegedly tried
to give higher proportion of reservation to one caste and deprive the remaining
115 other castes and hence, the impugned Act is illegal. The impugned Act
provides reservation only on caste basis which is also impermissible under

Articles 15 and 16 of the Constitution of India.

4211 is brought to the notice of this Court that in the Schedule appended
to the impugned Act (Act 8 of 2021), in Part-MBC(V), it is stated that
“Vanniakula Kshatriya™ includes "Vannivar', 'Vanniya', "WVannia Gounder',
‘Gounder' or 'Kander'. 'Padayachi', 'Palli’ and "Agnikula Kshatriya'.

hltps:ﬁwww.mhc.ln.gov.in:judis#
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43, It is settled law that reservation is permissible only for class of
citizens and not on caste basis and the impugned Act is totally in vioation of
the Articles 15(4), 16(4) and 14 of the Constitution of India, besides legislative

incompetency.

44, The micro classification of MBC into (i) MBC(V), (i} MBC and
DNC and (iii) MBC is without any basis. There is no rationale for the micro
classification. The micro classification is wholly arbitrary. because absolutely
there is no acceptable reason for the division. There is no material or data to

differentiate MBC{V) from other MBC as a separate class.

45. In Indra Sawhany Vs Union of India reported in 1992 Supp (3) SC
217. the Honourable Supreme Court held as follows:

"] 4. The facts in Balaram (cited above) disclose that for
the admission to the integrated MB.B.S. Course in the
government medical colleges in  Andhra  Pradesh, the
Government issued a G.O. making a reservation of 25% of
seals in favour of 'backward classes' as recommended by the
Andhra Pradesh Backward Classes Commission besides other
reservations inclusive of reservation for Scheduled Castes and

hitps:fwww. mhc.tn.gov.infjudis/
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Scheduled Tribes. The reservation for the 'backward classes’
was challenged on the ground that the Government Order
violated Article [5(1) read with Article 29 and that the
reservation was not saved by Article 15(4). The High Court
held that the Commission had merely enumerated the various
persons belonging to a particular caste as 'backward classes’
which was contrary o the decision of this Court and violative
of the constitutional provisions and consequently struck down
the G.O. The Government preferred an appeal before this
Court. Vaidialingam. J. speaking for the Bench has observed:
“In the determination of a class to be
grouped as backward, a test solely based upon
caste or community cannot be valid. But, in our
opinion, though Directive Principles contained in
Article 46 cannot be enforced by Courts, Ariicle
15(4) will have to be given effect to in order to
assist the weaker sections of the citizens, as the
State has been charged with such a duty. No
doubt, we are aware that any provision made
under this clause must be within the well defined
limits and should not be on the basis of caste
alone. But it should not also be missed that a
caste is also a class of citizens and that a caste
as such may be socially and educationally
backward. If after collecting the necessary daia,

it is found that the caste as a whole is socially

https. www.mhc. tn .gov.injudis/
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and educationally backward, in our opinion. the

reservation made of such persons will have to be

upheld notwithstanding the fact that a few

individuals in that group may be both socially

and educationally above the general average.

There is no gainsaying the fact that there are

numerous castes in the country, which are

socially and educationally  backward —and,
therefore, a suitable provision will have (o be

made by the State as charged in Article 15(4) io

safeguard their interest.

(emphasis supplied)

I 5. The decisions which we have referred 1o above
supporit the view that a caste is also a class of citizens and that
if that caste satisfies the requisite tests of backwardness, then
the classification of that caste as a backward class is not
opposed to Article 16(4) notwithstanding that a few individuals
of that caste are socially and educationally above the general

average. [ am in full agreement with the above view.

#oke ok Rk o kR
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507, Would the consequences be different if race, religion
or caste eic. are coupled with some other factors? In other
words, whal is the effect of the word, 'only" in Article 16(2). In
the context it has been used it operates, both, as permissive and
prohibitive. If is permissive when Stale action, legisiative or
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executive, is founded on any ground other than race. religion
or caste. Whereas it is prohibitive if it is based exclusively on
any of the grounds mentioned in Article 16(2). Javed Niaz Beg
and Anr. v. Union of India and Anr. [1980]3SCR734, Sfurnishes
best illustration of the former. A notification discriminating
between candidates of North Eastern States, Tripura, Manipur
cle. on the one hand and others for 1AS examination and
exempting them from offering language paper compulsory for
everyone was upheld on linguistic concession. When It comes
to any State action on race, religion or casle elc. the word,
only' mitigates the constitutional prohibition. That is if the
action is not founded, exclusively, or merely, on that which is
prohibited then it may not be susceptible to challenge. What
does it mean? Can a State action founded on race, religion,
caste ete. be saved under Articte 16(2) if it is coupled with any
Jactor relevant or irrelevant. What is (0 be remembered is thai
the basic concept pervading the Constitution cannot be
permitted 1o be diluted by taking cover under it. Use of word,
‘only’ was 1o avoid any attack on legitimate legislative action
by giving it colour of race, religion or caste. Al the same time it
cannot be utilised by the State lo escape from the prohibition
by taking recourse to such measures which are race, religion or
caste based by sprinkling it with something other as well. For
instance, in State of Rajasthan v.  Pradip  Singh,
[1961]1SCR222 . where exemption granted to Muslims and

Harijans from levy of cost for stationing additional police force
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was attempted to be defended because the notification was not
based, ‘only’ on caste or religion butl because persons
belonging to these communities were Jfound by the State not fo
have been guilty of the conduct which necessitated stationing
of.f.he police force it was struck down as discriminatory since it
could not be shown by the State that there were no law abiding
persons in other communities. Similarly identification of
backward class by such factors as dependenc:me of group or
collectivity on manual labour, lower age of marviage, poor
schooling, living in kuccha house etc. and applying it 1o caste
would be violative of Article 16(2) not only for being caste
based but also for violation of Article 14 because it, excludes
other communities in which same factors exist only because
they are not Hindus. Further the group or collectivity, thus,
determined would not be caste coupled with other but on caste

and caste alone.”

46. n Ashoka Kumar Thakur Vs. Union of India and others reported in
(2008) 6 SCC 1. the Honourable Supreme Court, while distinguishing 'caste’
and 'class’. heid as tollows:

"]148. In paragraph 779 of Indra Sawhney's case, il is
stated: Lowlier the occupation, lowlier the social srand:ﬁg of the
class in the graded hievarchy. In rural India, occupation-caste
nevas is true even today. A few members may have gone 10 cities
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or even abroad but when they return - they do, barring a few
exceptions - they go into the same fold again. It does not matter
if he has earned money. He may not follow that particular
occupation. Still, the label remains. His identity is not changed
Jor the purpose of marriage, death and all other social
Jfunctions, it is his social class - the caste - that is relevant.

149. "Caste" is often used interchangeably with "class"
and can be called as the basic unit in social stratification. The
most characteristic thing about a caste group Is ils autonomy in
caste related maiters. One of the universal codes enforced by all
castes is the requirement of endogamy. Other rules have (o do
with the regulations pertaining to religious purity or cleanliness.
Sometimes it restricts occupational choices as well. [t is not
necessary that these rules be enforced in particular classes as
well, and as such a “class” may be distinguished from the
broader realm of "caste” on these grounds. Castes were often
rated, on a purity scale, and not on a social scale.

150. The observations made by Venkataramaiah J. in K.C.
Vasanth Kumar case are relevant in this regard:

“We are aware of the meanings of the words caste, race,
or tribe or religious minorities in India. A caste s an
association of families which practise the custom of endogamy
i.e. which permits marriages amongst the members belonging 1o
such families only. Caste rules prohibit its members from
marrying outside their caste. There ave sub-groups amongst the

castes which sometimes inter-maryy and sometimes do nol. A
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caste is based on various factors, sometimes it may be a class, a
race or a racial unit. A caste has nothing to do with wealth. The
caste of a person is governed by his birth in a fumily. Certain
ideas of ceremonial purity are peculiar to each caste. Sometimes
caste practices even led 1o segregation of same castes in the
villages. Even the choice of occupation of members of castes
was predetermined in many cases. and the members of a
particular caste were prohibited from engaging themselves in
other types of callings, professions or occupations. Certain
occupations were considered to be degrading or impure. A
cerfain amount of rigidity developed in several matters and
many who belonged to castes which were lower in social order
were made to suffer many restrictions, privations and
humiliations. Untouchability was practised against members
belonging to certain castes. Inter-dining was prohibited in some
cases. None of these rules governing a caste had anything fo do
with either the individual merit of a person or his capacity. The
wealth owned by him would not save him from many social
discriminations practised by members belonging to  higher
castes. Children who grew in this caste ridden atmosphere
naturally suffered firom many social disadvantages apart from
the denial of opportunity to live in the same kind of environment
in which persons of higher castes lived, Many social reformers
have tried in the last two centuries to remove the stigma of caste
Jrom which people born in lower castes were suffering. Many

lenvs were also passed prohibiting some of the inhuman caste

nitps:www.mhc.tn.gov.infjudis/
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practices. (p. 1 )7
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158, A social class is therefore a homogeneous unit, from
the point of view of status and mutual recognition. whereas «
caste is a homogeneous unit from the point of view of common
ancestry, religious rites and strict organizational control. Thus
the manner in which the caste is closed both in the
organizational and biological sense causes it 1o differ from
social class. Moreover, its emphasis upon ritual and regulations
pertaining 1o cleanliness and purity differs radically from the
secular nature and informality of social class rules. In a social
class, the exclusiveness would be based primarily on status.
Sociul classes divide homogeneous populations into layers of
prestige and esteem, and the members of each laver are able to
circulate freely with it.

[59. In a caste, however, the social distance befween
members is due fo the fact that they belong to eniirely different
organizations. It may be said, therefore, that a caste is a
horizontal division and a class, a vertical division.

L R s o o ok K

ode ook K % ok ok ok
163. We hold that the determination of SEBC is done not

solely based on caste and hence, the identification of SEBCs is

not violative of Article 15(1) of the Constitution.”
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47. In the light of the above judgments of the Honourable Supreme Court,
we find that the impugned legislation has been enacted in violation of Articles
15, 16 and 29 of the Constitution of India as the same discriminates only on
caste and it also provides caste based reservation by treating one caste, viz.,
“Vanniakula Kshatriva” including "Vanniyar', 'Vanniya', 'Vannia Gounder',
'Gounder' or 'Kander', 'Padayachi', 'Palli' and ‘Agnikula Kshatriya', as
separate class while treating the similar castes differently. By doing so, the
respondents have shown discrimination between one caste having 6 sub-castes
and 115 other castes, as the impugned Act tried to give higher proportion of
reservation to one caste and deprive the others. Vanniyar caste who are issued
with single caste certificate in the lists of MBCs is treated as separate class.
when the name of the caste in every other respect, the Vanniyar caste. is similar

to other castes in the MBCs.

48. We also find that none of the remaining 115 Communities was given
separate reservation, as it has been done in the case of Vanniyar caste. [t 1s also
pertinent to note that no caste basis reservation has been given in respect of any
of the communities enlisted under the Notification. Articles 15(4). 16(4) and
Article 14 of the Constitution of india, prohibit reservation on caste basis.

Reservation can only be on the basis of the community and not on the basis of

hitps:Hhwww mhc.tn.goy infjudis/

141/187



42

W.P.Nos. 15679 of 2021, etc., batch

the caste.

49, It is settled position of law that caste alone cannot be the basis for any
classification and the Honourable Supreme Court in Indra Sawhney judgment
makes it very clear that caste alone cannot be a criteria to make reservation,
because Articles 16(1), 16(2) and 16(4) are facet of Article 14 of the
Constitution of India and when there is a specific bar to discriminate on caste
under Article 16(2). the same cannot be done under Article 16(4} of the

Constitution of India being same facet.

50. Accordingly, we answer Point No.(iv) in favour of the petitioners and

thus, the reservation made by virtue of the impugned Act on the basis of caste 18

untenable n iaw.

Point Nos.(v) to (vii):

Lack of Quantifiable Data:

51. The main thrust of the arguments ot the learned Advocate General
appearing for the State is that the Tamil Nadu Act 8 of 2021 has been enacted
only based on adequate authenticated data on population ol the Most Backward

hitps: ferarw mhc.tn.gov.andjudis/
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Classes and Denotified Communities enumerated by the Tamil Nadu Second
Backward Classes Commission in the year 1983 and hence, it is valid in the eye

of law.

52 It is the further case of the official respondents that Ambasankar
Commission submitted its report to the Government in 1985. after carrying out
100% door-to-door enumeration of entire population of the State and the caste-
wise population data coilected by the Ambasankar Commission is the only
authenticated data available as of now before the State and such data can be
used etfectively to plan for sub-classification within backward classes of
citizens in proportion to the respective communities or groups. However, the
State Government. vide G.0.(Ms.)No0.99. Backward Classes, Most Backward

Classes and Minorities Welfare Department, dated 21.12.2020. constituted a

"Commission for Collection of Quantifiable Data on Castes, Communities and
Tribes of Tamil Nadu" to collect data pertaining to various social, educational,
economic and political parameters of the population of the State, and appointed
Hon'ble Thiru Justice A.Kulasekaran, Retired Judge of High Court. as the
Chairman of the Commission and the Commission has not submitted any report

to the Government as per the Terms of Reference within its tenure.
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53. It is an admitted fact that since there was no quantifiable data
available with the Government to justify 69% reservation, by virtue of
G.0.No.99. dated 21.12.2020, a Commission has been appointed and the said
Commission has not yet submitted the report to the Government ill the date of
enactment of the impugned Act. Therefore, it is very clear that there 1s no
quantifiable data as on date of the impugned enactment to exercise the enabling
power under Articles 15(4) and 16(4) ol the Constitution of India as mandated
by the Constitution of India. Further, the report of the Ambasankar Commission
has nothing to do with the sub-classification of MBC which is the sole gamut of

the impugned Act.

54. Whereas the Preamble of the impugned Act states that the Act is based
on the report of the Chairman of the Tamil Nadu Backward Classes
Commission. However. there is no valid recommendation of the Commission.
because the first recommendation dated 13.06.2012 of the Commission as per
G.0.No.35, dated 21.03.2012 was not accepted by the respondents as the
majority members did not concur with the recommendation of the then
Chairman. Therefore, vide G.O.No.52, dated 08.07.2020, the present

Commission has been constituted to examine the issue afresh and the

https. iveww. mhc. In.gov.infudis/
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Commission is yet to deliberate the issue.

55. No doubt, in the case on hand. the report of the then Chairman, Tamil
Nadu Backward Classes Commission, was not accepted by the respondents, but,
only on the basis of the remarks of the Chairman, the sub-classification of MBC
has been done while enacting the impugned Act. Further, Section 7 of Tamil
Nadu Act 45 of 1994 mandates that only based on the recommendation of the
Tamil Nadu Backward Classes Commission, any sub classification can be done
and in this casethe impugned Act came 10 be passed in blatent violation of the

said statutory provisions.

56. 1t is seen that the sub-classification of MBC in Sections 3 and 4 of the
impugned Act into three categories viz. i) MBC(V); i) MBC & DNC and iii)
MBC, has been done without any objective criteria and the apportionment of
20% MRC reservation into 10.5%. 7% and 2.5% L0 i} MBC(V): MBC & DNC
and iii) MBC respectively. are not supported by any data much less quantifiable

data.

57. Further. the impugned Act asserts that the said Act has been brought

in on the basis of the present Chairman's recommendation. As already observed,
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the present Chairman of Tamil Nadu Backward Classes Commission has
submitted his remarks on 22.02.2021 on the request letter of the official

respondent dated 18.02.2021.

58. 1t is just and necessary to reproduce hereunder the remarks submitied
by the Chairman, Tamil Nadu Backward Classes Commission, dated
22.02.2021, 1o the State Government:

"In the Government letter cited, it has been requested 1o
send views regarding the possibility of providing internal
reservation amongst the communities lisied as Most Backward
Classes and Denotified Communities within the 20% reservation
available for them in this State under the Tanuil Nadu Act 45 of
1994

2. The following views are sent to the Government in the
above subject of providing internal reservation within the 20%
reservation available for Most Backward Classes und Denotified
Communities. -

(i) In G.OMs.No35. BC, MBC & MW dept., dated
20.03.2012, the following additional Terms of Reference has
been issued to the Tamil Nadu Backward Classes Commission: -

"“The Commission shall examine and recommend upon the
demand made by various communities to provide for internal
reservation within the reservation provided for Most Backward
Classes.”

https:Mwww.mhe.tn.gov injudis/
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(ii) The Commission has discussed the above Terms of
Reference in ils meetings held on 3.5.2012 and 24.5.2012,
referring to  various reprelsemmfons received from  the
communities enlisted as Most Backward Classes and Denotified
Communities, relving upon the Constitutional, legal and factual
data available in this regard and sent its report 1o the
Government vide letter No. 11 /TNBCC/2012, dated 13.6.2012.

(iii) The then Chairman recommended for grant of 10.5%
separate reservaton to Most Backward Class Vanniyvakula
Kshiiya within the 20% reservation available for Most Backward
Classes and Denotified Communities. On the other hand, all the

" other Members participated in the meeting have dissented (0 the
above view of the Chairman.

(iv) 1t is noted that the then Members who have dissented
against the recommendations of the then Chairman of  this
Commission did not document any legally and  factually
Justifiable material for their objections. The Members have
dissented neither to the legal position enumerated nor the factual
daia  relied upon by the then Chairman (o make his
recommendation; rather the Members have asserted extraneous
reasons which are irvelevant or not germane lo the consideration
of issues under the additional Terms of Reference issued in the
vear 2012, as righily observed earlier by the then Chairman in
his note. Viewing this fact, it may be said with certainty that the
report, concerning grant of reservation within reservation for

MRBC, to Vannivakula Kshatriya is unnassailable.
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(v) It is an undisputed fact that the Tamil Nadu Act 45 of
1994 is under challenge before the Apex Court though the
enactment is protected under the Ninth Schedule of the
Constitution in pursuance of Article 31 -B. As observed in the
report of the then Chairman, the Apex Court has ruled in Indra
Sawhney & Ors., Vs. Union of India & Ors., (1992) Supp 3 SCC
217, that there is no Constitutional or legal bar for a State to
make categorization within Backward Classes, if it desires so.
Exisience of power for the State in Section 7 of he Tamil Nadu
Act 45 of 1994 enabling the State to classify and sub-classify the
Baclward Classes of citizens, including Most Backward Classes.
can be exercised if the State desires SO based on the repori
presented by this Commission. i is true 1o state that each and
every community in the Most Backward Classes have equal and
equitable rights to distributive social justice in the form of sub-
classification. When procedural formalities in this regard have
already been completed, there is no statutory bar fo sub-classify
amongst Most Backward Classes.

(vi) In the earlier occasions the power 10 sub-classify
within the Backward Classes has been exercised by the State 10
provide for separale reservation to Backward Class Muslims.
Further. the Apex Court in the recent decision (dated 27.8.2020)
related 10 Scheduled Caste Arunthathiyars has agreed (o the
power of the State [0 make sub-classification within  the
Scheduled Castes for the purposes of State reservation (State of

Punjab Vs. Dalvinder Singh). though the legal question on such
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observation is before a larger Bench for laying down law in such
matters. As such, there is no legal hurdle for the State to proceed
with sub-classification amongst Most Backward Classes.

wiii) In G.O.Ms.No.35, BC. MBC & MW dept., dated
21.03.2013, as per the terms of reference under (v) therein, it is
stated that,

“The Commission shall examine and
recommend upon the demand made by varigus
communities to provide for internal reservation
within the reservation provided for Most
Baclward Classes.” (emphasis supplied).

From a reading of the above terms of reference, it is made
abundantly clear that it is the duty of the Commission (o receive

I

petitions or applications, as the case may be, from " various
communities”. which includes not only major communities but
also smaller communities and appropriate relief should be given.
If & separate internal reservation within the reservalion cannol
be granted to a particular community based upon their
population, then, there should have been an atlempl 10 group
certain  communities having the same kind of social and
educational backwardness and given ceriain percentage of
reservation and in this view, satisfaction should have been given
to them and that alone will be reasonable and equitable and
ignoring them in toto may not be proper.

(ix) Though the report had been submitied by the then
Chairman on 13.06.2012, still this Commission is receiving
number of applications for sub-categorization, reservation

hitpsfwww.mnc.tn gov.infjudis/
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within reservation or otherwise for carving oul some portion
from the percentage of reservation given to other classes, thereby
indicating that the need of sub-categorization and internal
reservation is unavoidable. Therefore, giving reservation within
the reservation to a particular community and rejecting the same
kind of relief to other number of communities iy not amount {0
natural justice and it may be a denial of equality. which they are
also entitled to as that of Vanniakula Kshatriva community. It at
all, on the basis of the population and on the basis of the social
and educational backwardness the major commnunities may be
giver some major sharve and at the same time allowing the relief
of reservation within the reservation should follow, it is for that
purpose, the additional terms of reference was specifically
introduced by the Government. Having come to the conclusion.
it is imperative 1o work out how equitably the reservation can be
provided to MBCs and DNCs based upon the available data.

(x) On a cursory perusal of the available data before this
Commission regarding the population of the Most Backward
Classes and Denotified Communities, amongst several such
possibilities, if the State would desire to make sub-classification
within these communities based on the proportion of their
population as reported by the Tamil Nadu Second Backward
Classes Commission for providing reservation at the rates

indicated against them, it cannot be stated to be arbitrary:-

Catedo Communilies Fopulation % of Possible
oy as on 1983 | populalion |reservation
A Vannivakula Kshatriya 6504855 | 13.01% 10.5%

hitps:fwww.mhe.In gov.mnijudis/
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Denolified Communities and MBCs
having simifarity with DNC names

B grouped logether with fishermen| 4287466 8.56% 7.0%
communities and Vannar communities in
MBCs

c Other MBC communities nol included in 16265424 306% 5 5%
Category B

Tolal 12317745 | 24.64% 20.0%

The communities from amongst Most Backward Classes grouped
under the above three categories, as appended. are agreeable
for more meaningful administration of reservation policy of the
Siate.

(xi) In the Categorv-B proposed. all of the Denotified
Communities are kept intact. The MBC communities having
similarity in names compared with the entries in Denotified
Communities, such as Ambalakarar, Boyar, Oddar, Dasari,
Dommara, Jambuvanodai, Jogi, Koracha, Mond Golla, Nokkar,
Veltuva goundar, Telugupatti Chetti, Thottia  Naicker and
Valaivar entered in the Most Backwawrd Classes, have been
grouped along with their DNC counterparis. Further, the
Fishermen communities and Vannar are grouped together in
Category-B for their prevalence in the areas populated by
DNCs. The quantum of reservation for these communities is kep!
within their population proportion. as such, it cannot be stated
that one particular segment of communities have been granted
more percentage of reservation.

(xii} In the Category-C proposed, the MBC communities
which are not included along with the Denotified Communities
are considered in accordance with their population. The

hitps:iwww.mhc.ln.gov.njudis/
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communities included in this category. such as Maruthuvar,
Kulalar, Kurumba and Narikoravar can be redressed of their
grievance by virtue of this sub-classification, in particular.

(xiii) Several representations have been received from
various communities demanding for internal reservation or
separate reservation within the Most Backward Classes even
after submission of the report by this Commission 10 the
Government on 13.06.2012. The very fact reveals that there is
imperative need for such sub-classification amongsi Most
Backward Classes without exceeding their proportion of
population as disclosed in authenticated reports of the Siate.
The proportionality theory advocated in the then Chairman's
report cannot be brushed aside, as it is universally acceplable.

(xiv) Any decision taken by the Governmeni to Sub-
caregorise within the Most Backward Classes in such reasonably
proportions and combinations (o facilitate distributive social
Justice amongst the Most Backward Classes and Denotified
Communities in this State cannot be stated to be arbitrary.

3. For the foregoing reqsons, considering the facts and

existing laws rational sub-categorisation _amongst  Most

Backward Classes is within the competency of the State and

therefore to meet the ends of justice and 19 satisfy  the

requirements _of _masses _of Most Backward Classes _and

Denotified Communities, the above views expressed by me may

be udopted. "

(emphasis supplied)
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59. On a perusal of the above said remarks of the Chairman of the
Commission, it could be seen that the impugned Act has been enacted solely
based on the aforesaid remarks of the Chairman of the Tamil Nadu Backward
Classes Commission, dated 22.02.2021 and further, other than the available
popuiation figures of 1983, there is no iota of data available on any of the three
constitutional parameters viz., (i) the degree of backwardness of the classes for
sub-classification: (i1) inadequate representation of these sub-classes; (1)
efficiency of the administration. Further. except the remarks of the Chairman of
the Tami! Nadu Backward Classses Commission, the views/remarks of the other
Members in the said Commission have not been submitted to the Government

for its consideration before the enactment of the impugned Act.

60. 1t is pertinent Lo nofe that the Ambasankar Commission report was not
the basis for internal reservation to Muslims under BC and preferential
reservation for Arunthathiyar and in both cases there was separate report with
quantifiable data including the population data. In every decennial Census.
Muslims and SC population were collected and their backwardness and non-
representation have been studied in separate reports and in both the cases, it is
class legislation with 7 separate castes with 7 separai¢ serial numbers in the list
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of castes which had been grouped together as a sub class and provided different
treatment based on the intelligible differentia with rational nexus of

channelizing the affirmative action to the unreached sections of the class.

61. In the case on hand, the contention of the respondents that 69%
reservation was provided only on the basis of Ambasankar Commission Report
of 1985. cannot stand for the reason that 68% reservation was reached when
reservation for Backward Classes (BC) was enhanced to 50% vide G.O.No.73,
dated 01.02.1980 and 1% reservation to ST as per the direction of this Court.
The Act 45 of 1994 has only given statutory shape to the existing reservations
and no fresh exercise was done and there is no reference (o any report. As far as
Ambasankar Commission is concerned. except the Chairman of the
Commission. all the other 14 Members rejected the result of the survey.

62. When a writ petition in W.P.No0.454 of 1994 was filed challenging the
Act 45 of 1994, the Honourable Supreme Court in S.V.Joshi and others Vs.
State of Karnataka and others reported in 2012 (7) SCC 41, has observed that
there is no quantifiable data available in July 2010. Subsequent to the filing of
the said Writ Petition, Articles 15 and 16 of the Constitution of India have been
amended vide Ninety-Third Amendment Act 2005 and Eighty-First Amendment
Act 2000 respectively, which Amendment Acts have the subject matter of
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subsequent decisions in the case of M.Nagaraj & Others Vs. Union of India
and others reported in 2006 (8) SCC 212 and Ashoka Kumar Thakur Vs.
Union of India & others reported in 2008 (6) SCC 1, in which. inter alia. it has
been laid down that if a State wants to exceed fifty percent reservation, then it 1s
required to base its decision on the quantifiabie data. In the case on hand, this

exercise has not been done.

63. In S.V.Joshi and others Vs. State of Karnataka and others reported
in 2012 (7) SCC 41, the Honourable Supreme Court further observed as
follows:

"3, The short question which arises for determination in
these writ petitions is. whether the quantum of reservation
provided for in Tumil Nadu Backward Classes, Scheduled
Castes and Scheduled Tribes (Reservation of Seats in
Educational Institutions and of Appointments or Posts in the
Services under the State) Act, 1993, is valid? The impugned Act
received the Presidential assent on 19.07.1994.

4. Subsequent to the filing of the above rit petitions,
Articles 15 and 16 of the Constitution have been amended vide
Constitution (Ninery-third Amendment) Act, 2005, and the
Constitution (Ninety-third Amendment) Act, 2005, and the
Constitution (Eighn-first Amendment) Act, 2000, respectively,

which Amendment Acts have been the subject-matier of
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subsequent decisions of this Court in M.Nagaraj Vs. Union of
Indict reported in (2006) 8 SCC 212 and Ashoka Kumar Thakur
Vs. Union of India reported in (2008) 6 SCC I in which, inter
alia, it has been laid down that if a State wants to exceed fifty
per cent reservation, then il is required fo base its decision on
the quantifiable data. In the present case, this exercise has not
been done.

5. Therefore, keeping in mind the said parameter, we
direct the State to place the quantifiable data before the Tamil
Nadu State Backward Céasses Commission and, on the basis of
such quantifiable data amongst other things, the Commission
will decide the quantum of reservation. We are informed by the
learned Solicitor General that such data in the form of reports,
which are subsequently prepared, is already available.

6. Consequently, these writ petitions stand disposed of
with a direction 1o the State Government to revisil and take
appropriate decision in the light of what is staied above. i
needs to be mentioned that the interim orders passed by this
Court from time io time in relation to admissions to educational
institutions shall continue 1o be in jorce and in operaiion for a

period of one year from today."”

64. The Honourable Supreme Court, in M.Nagaraj v. Union of India v.
(2006) 8 Supreme Court Cases 212, held that Articles 15(4) and 16(4) of the
Constitution of India are only enabling provisions and the said enabling
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provisions can be exercised only on production of quantifiable data before the
Court (1) to prove the backwardness of the class; (i1} inadequate representation
of the class in services and (iii) the efficiency of the administration. In the case
on hand. the State has not done any such exercise as contemplated by the

Honourable Supreme Court in Nagaraj case.

65. In B.K.Bavithra and others Vs. Union of India and others reported
in 2017(4) SCC 620, the Honourable Supreme Court held as follows:

"19. Considering the right of equality in the contexi of
reservation/affirmative action it was observed (M Nagaraj V.
Union of India, (2006)8 SCC 212):

“43. ... Therefore, the concept of equalitny of opportunity
in public emplovment concerns an indivichial whether  that
individual belongs to the general category or Backward Class.
The conflicting claim of individual right under Article 16(1)
and the preferential treatment given to a Backward Class has to
be balanced. Both the claims have a particular object to be
achieved. The question is of optimisation of these conflicting
interests and claims.”

20. Thereafter, concepts of equity, justice and merit in
public employment were referred 1o and it was held that
application of these concepts in public employiment depends
upon quantifiable data in each case. It was observed:

Rtps.fwww. mhe.tn.gov.infjudis/
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“44. ... Backward Classes seek justice. (eneral class
in public employment seeks equity. The difficulty comes in when
the third variable comes in, namely, efficiency in service. In the
issue of reservation, we are being asked to find a stable
equilibrium between justice to the backwards, equity for the
Jorwards and efficiency for the entire system. Equily and justice
in the above context are hard concepts. However, if vou add
efficiency to equity and justice, the problem arises in the context
of the reservation. This problem has to be examined, therefore,
on the facts of each case. Therefore, Article 16(4) has to be
construed in the light of Article 335 of the Constitufion.
lnadequacy in  represemation and backwardness of the
Scheduled Castes and Scheduled Tribes are circumstances
which enable the State Government to act under Article 16(4) of
the Constitution. However, as held by this Court the limitations
on the discretion of the Government in the matter of reservation
under Article 16(4) as well as Article 16(4-A) come in the jorm
of Article 335 of the Constitution.

45 ... The basic presumption, however, remains that it
is the State who is in the best position to define and measure
merit in whatever ways it consider it to be relevant to public
employment because ultimately it has to bear the costs arising
Jrom errors in defining and measuring merit. Similarly, the
concept of extent of reservation is not an absolute concept and
like merit it is context-specific.

46, ... Therefore, vesting of the power by an enabling
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provision may be constitutionally valid and yet exercise of the
power by the Swate in a given case may be arbifrary,
particularly, if the State fails to identify and measure
backwardness and inadequacy keeping in mind the efficiency of
service as required under Article 335.”

22. It may also be worthwhile (o note further
observations of this Court in the said judgment : ( M Nagaraj V.
Union of India, (2006)8 SCC 212: paragraphs 49 and 59)

“49. Reservation is necessary for transcending caste and
not for perpetuating it. Reservation has to be used in a limited
sense otherwise it will perpetuate casteism in the country.
Reservation is underwritten by a special justification.

59. Giving the judgment of the Court in Indra Sawhney
[(1992) Supp. (3) SCC 217] Jeevan Reddy, J. staied that Article

16(4) speaks of adequate representation noi _proportionalte

representation although proportion of population of Backward

Classes to the total population would certainly be relevant.

29 It is clear from the above discussion that exercise for

determining inadequacy of representation, backwardness anel

overall efficiency, is a must for exercise of power under Article

[6(44). Mere fact that there is no proportionate representation
in promotional posts for the population of SCs and STs is not by
itself enough to grant consequeniial seniority 10 promotees who
are otherwise junior and thereby denying seniorily o those who
are given promotion later on account of reservation policy. [t is

for the State to place material on record that there was
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compelling necessity for_exercise of such power _and decision of

the State was based on material including the study that overall

efficiency is_nol compromised._In_the present case, no such

exercise has been undertaken. The High Court erroneously

observed that it was for the petitioners to plead and prove thai
the overall efficiency was adversely affected by giving
consequential seniority fo junior persons who got promotion on
account of reservation. Plea that persons promoted al the same
time were allowed 10 retain their seniority in the lower cadre is
untenable and ignores the fact that a senior person may be
promoted later and not at same time on account of roster poini
reservation. Depriving him of his seniority affecis his Sfurther
chances of promotion. Further plea that seniorily was not
fundamental vight is equally without any merit in the present
context. In absence of exercise under Article 16{44), it is the
catch up rule which is fully applies. It is nol necessary 10 g0
into the question whether the concerned Corporafion had
adopted the rule of consequential seniority.”

(emphasis supplied)

66. In Jarnail Singh and Others Vs. Lachhmi Narain Gupta and others
reported in 2018(10) SCC 396, the Honourable Supreme Court held as under:

"35 The learned Attorney General also requested us to

lay down that the proportion of Scheduled Castes and Scheduled
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Tribes to the population of India should be taken to be the test
Jor determining whether they are adequately represented in
promotional posts for the purpose of Article [ 6(4-A). He
complained that Nagaraj (supra) ought 10 have stated this, but
has said nothing on this aspect. According 1o us. Nagaraj
(supra) has wisely left the test for determining adequacy of
representation in promotional posts 10 the States Jor the simple
reason that as the post gets higher, it may be necessary, even if a
proportionality test to the population as a whole Is taken inio
account, to reduce the number of Scheduled Castes and
Scheduled Tribes in promotional posts, as one goes upwards.
This is for the simple reason that efficiency of administration
has to be looked at every time promotions are made. As has been
pointed out by B.P. Jeevan Reddy. J.'s judgment in Indra
Sewhney (1) (supra), there may be certain posts right at the (op,
where reservation is impermissible a!fogé!her. For this reason,
we make it clear that Article 16(4-A) has been couched in
language which would leave it to the States to determine
adequate representation depending upon the promotional post
that is in question. For this purpose, the contrasi of Article 16(4-
AJand 16(4-B) with Article 330 of the Constitution is important.
Article 330 reads as follows:

330. Reservation of seats for Scheduled Castes and
Scheduled Tribes in the House of the People.-—(1) Seals shall be

reserved in the House of the People for—

(a) the Scheduled Castes:
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(b) the Scheduled Tribes except the Scheduled Tribes in

the autonomous districts of Assam, and

(c) the Scheduled Tribes in the autonomous districts of

Asseom.

(2) The number of seats reserved in any State or Union
territory for the Scheduled Castes or the Scheduled Tribes under
clause (1) shall bear, as nearly as may be, the same proportion
(0 the total number of seats allotted to that State or Union
territory in the House of the People as the population of the
Scheduled Castes in the State or Union territory or of the
Scheduled Tribes in the State or Union territory or part of the
State or Union territory, as the case may be, in respect of which
sears are so reserved, bears 1o the total population of the State
or Union ferritory.

(3) Notwithstanding anything contained in clause (2), the
number of seats reserved in the House of the People Jor the
Scheduled Tribes in the autonomous districts of Assam  shall
bear to the fotal number of seats allotted ito that State a
proportion not less than the population of the Scheduled Tribes
in the said autonomous districts bears to the toial population of
the State.

Explanation—In this article and in Article 332, the
expression -population? means the population as ascertained at
the last preceding census of which the relevant figures have
been published:

Provided that the reference in this Explanation to the las
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preceding census of which the relevant figures have been
published shall, until the relevant figures for the first census
taken after the year 2026 have been published, be construed as
a reference to the 2001 census.? It can be seen that when seats
are 1o be reserved in the House of the People for the Scheduled
Castes and Scheduled Tribes, the test of proportionality to the
population is mandated by the Constitution. The difference in
language betwveen this provision and Article  16(4-A4) s
important, and we decline the invitation of the learned Attorney

General to say any movre in this behalf."

67. in State of Punjab and Others Vs. Davinder Singh and others

reported in (2020)8 SCC 1, the Honourable Supreme Court held as follows:

"21. One of the questions is whether [ V. Chinnaiah

correctly appreciated the majority decision in Indra Sawhney.
It was argued that in Indra Sawhney, the majority of the Judges
held that amongst the backward, there may be some more
backward. and if the State chooses to make such classification,
it would be permissible in law.

o o ok ok # W kK K

Hok Rk ok s okoke sk ok
44. The question arises whether sub-classification for
providing benefit 10 all castes can be said io be (inkering with

the list under Articles 341, 342 and 3424, in view of the

decisions in Indra Sawhney. permitiing sub-classifications of

backward classes and in Jarnail Singh, in which, it was opined
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that “creamy layer concept' for exclusion of benefit can be
applied to the Scheduled Castes and Scheduled Tribes and it
does not in any manner tinker with the Presidential list under
Article 341 or 342 of the Constitution. The caste or group or
sub-group continued exactly as before in the list. It is only
those persons within that group or sub-group, who have come
out of untouchability or backwardness by virtue of belonging 10
the creamy layer, who are exciuded from the benefit of
reservation. The million dollar question is how to trickle down
the benefit to the bottom rung. reports indicate that benefit is
being usurped by those castes (cluss) who have come up and
adequately represented It is clear that caste, occupation, and
poverty are interwoven. The State cannot be deprived of the
power to take care of the qualitative and quantitative difference
between different classes to take ameliorative measures.

45. Reservation was nol contemplated for all the time by
the framers of the Constitution. On the one hand. there is no
exclusion of those who have come up, on the other hand, if sub-
classification is denied, it would defeat right 1o equality by
treating unequal as equal. In Chebrolu Leela Prasad Rao &
Ors. v. State of A.P. & Ors., 2020 SCC OnLine SC 383, the
necessity of revising lists was pointed out relying on Indra
Sevwney and Union of India & Ors. v. Rakesh Kumar & Ors.,
(2010) 4 SCC 50.

46. There is cry, and caste struggle within the reserved

class as benefit of reservation in services and education is
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being enjoyed, who are doing better hereditary occupation. The
scavenger class given the name of Ba/nn’k.fsl' remeains more or
less where it was, and so on, disparity within Scheduled Caste
is writ large from various reports. The sub-classification was
made under Section 4(5) of the Punjab Act to ensure that the
benefit of the reservation percolate down to the deprived

section and do not remain on paper and to provide benefil fo

all and give them equal treatment, whether it is violative of

Article 147 In our opinion, it would be permissible on rationale
basis to make such sub-classification to provide benefit to all 1o
bring equality, and it would not amount to exclusion from the
list as no class (caste) is deprived of reservation in totality. In
case benefit which is meant for the emancipation of all the
castes, included in the list of Scheduled Castes, is permitted to
be usurped by few castes those who are adeguately
represented. have advanced and belonged to the creamy layer,
then it would tantamount to creating inequality whereas in case
of hunger every person is required to be fed and provided
bread. The entire basket of fruits cannot be given to mighty at
the cost of others under the guise of forming a homogenous
class.

47 The Constitution is an effective (ool of social

transformation; removal of inequalities intends to wipe off

tears from every eye. The social realities cannot be ignored and
overlooked while the Constitution aims at the comprehensive

removal of the disparities. The very purpose of providing
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reservation is to take care of disparities. The Constitution takes
care of inequalities. There are unequals within the list of
Scheduled Castes, Scheduled Tribes, and socially and
educationally backward classes. Various reports indicate that
Scheduled Castes and Scheduled Tribes do not constitule a
homogenous group. The aspiration of equal treatinent of the
loweststraia, to whom the fruits of the reservation have not
effectively reached, remains a dream. At the same (ime, various
castes by and large remain where they were, and they remain
unequals, are they destined to carry their backwardness till
elernify?

48. The State's obligation is fto undertake the
emancipation of the deprived section of the community and
eradicate  inequalities,  When the reservation  creafes
inequalities within the reserved castes itself, it is required 1o be
taken care of by the State making sub-classification and
adopling a distributive justice method so that Siaie largesse
does not concentrate in few hands and equal justice to all is
provided. It involves redistribution and reallocation  of
resources and opportunities and equitable access to all public
and social goods to fulfil the very purpose of the constitutional
mandate of equal justice to all.

49. Providing a perceniuge of the reservation within
permissible limit is within the powers of the Staie legislatures.
It cannot be deprived of its concomitani power lo make

reasonable classification within the particular classes of
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Scheduled Castes, Scheduled Tribes, and socially and
educationally backward classes without depriving others in the
list. To achieve the real purpose of reservation, within
constitutional dynamics, needy can always be given benefit;
otherwise, it would mean that inequality being perpetuated
within the class |f preferential classification is not made
ensuring benefit to all

50. The sub-classification is to achieve the very purpose,
as envisaged in the original classification itself and based
thereupon evolved the very concept of reservation. Whether the
sub-classification would be a further extension of the principle
of  said dynamics is the question to be considered
authoritatively by the Courl.

51. The Scheduled Castes as per Presidential List are not
frozen for all the time, and neither they are a homogenous
group as evident from the vast anthropological and statistical
data collected by various Commissions. The State law of
preferential treatment to a limited exient, does not amend the
list. It adopts the list as it is. The State law intends (o provide
reservation for all Scheduled Castes in a pragmaiic manner
based on statistical data. 1t distributes the  benefits of
reservations based on the needs of each Scheduled Caste.

52, The State has the compelence (o grant reservation
benefit to the Scheduled Castes and Scheduled Tribes in terms
of Articles 15(4) and 16(4) and also Articles 341(1) and

342¢1). It prescribes the extent/ percentage of reservation 10
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different classes. The State Government can decide the manner
and quantum of reservation. As such, the Staie can also make
sub-classification when providing reservation to ull Scheduled
Castes in the list based on the rationale that vwould confornm
with the very spirit of Articles 14, 15, and 16 of the
Constitution providing reservation. The Siate Government
cannot temper with the list; it can neither include nor exclude
any caste in the list or make enquiry whether any synonym
exists as held in Milind.

53. The State Government is conferred with the power 1o
provide reservation and to distribute it equitably. The State
Government is the best judge as 1o the disparities in different
areas. In owr opinion, it is for the State Governmeni (o judge
the equitable manner in which reservation has to be
distributed. It can work out its methodology and give the
preferential treatment to a particular cluss nore backward out
of Scheduled Castes without depriving others of benefit.

A& Ao kok EE ]

& ok R R e s ok K

58 We endorse the opinion of a Bench of 3 Judges thai
1.V, Chinnaiah is required to be revisited by « larger Bench,
more so, in view of further development and the amendment of
the Constitution, which have taken place. We cannot revisit E.V.
Chinnaiah being Bench of coordinate sirength. We request the
Hon'ble Chief Justice to place the matters before a Bench
comprising of 7 Judges or more as considered appropriate. §
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68. In Dr. Jaishri Laxmanrao Patil Vs.Chief Minister and others
reported in 2021 SCC Online 362 (Maratha Case). the Honourable Supreme
Court held as under:

"4 Therefore, we permil the pelitioners in these writ
petitions to withdraw these writ petilions with liberty fo move
the High Court and in the event if wril petitions are Jiled before
the High Court the same may be considered by the High Court
in the ligher of the observations made by this Court in

M.Nagaraj V. Union of India [(2006)8 SCC 2i2}"

69. Here, it is worthwhile to point out that the previous attempt of the
State to gel separate reservation through G.0O.No.35 and the report of the
Commission was aborted as majority members had rejected such proposal and
the same led to issuance of G.0.No.52 with specific terms for recommandation
for sub-categorization of MBC and the said Commision has not even
deliberated once and there is no question of Commissioner's report being
submitted to the Government. As per G.O.No.52. dated 08.07.2020. the
Commission has been assigned with a task to make recommendation and the
Chairman cannot smake any independent recommendation and thus. the alleged
remarks of the Chairman is legally untenable and against the statuiory mandate

of Section 7 of the Act 45 of 1994,
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70. It is pertinent to note that the State has not taken a policy decision to
modify the reservation after consulting the National Commission [or Backward
Classes as mandated by Article 338-B of the Constitution of India. Before the
introduction of Act 8 of 2021, the State has not collected any supporting
materials to prove that the Vanniyar caste is not able to compete with other
extremely marginalized communities. bven the report of the Chairman of the
Ambasankar Commission has been rejected by the majority members of the said

Commission and the data collected therein are unrehiable.

71. On a perusal of the said report, it is clear that even the Chairman of
the Commission has not given a finding that the Vanniyar caste people are not
able to compete with other castes in the MBC/DNT. The Constitution Bench of
the Honourable Supreme Court in M.Nuagaraj case, held that if the appropriate
Government enacts a law providing for reservation without keeping in mind the
parameters in Articles 16(4) and 335 of the Constitution of India, then this

Court will certainly set aside and strike down such a legislation.

72. The contention of the respondents that Justice A Kulasekaran

Commission was appointed to collect quantifiable data to justify 69%
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reservation, is contrary to their own averment that the report of the Ambasankar
Commniission 1s the basis for 69% reservation. In these circumstances,
G.0.N0.99 dated 21.12.2020 proves that the impugned Act has been brought in

without any quantifiable data.

73. When the entire Most Backward Community people are enjoying 20%
reservation, Vanniyar caste alone, viz., “Vanniakula Kshatriya” including
'"Wannivar', 'Vanniya', 'Vannia Gounder', 'Gounder' or 'Kander', 'Padayachi’,
'"Palli’ and 'Agnikula Kshatriya', was given 10.5% reservation, which would
affect the prospects of other Most Backward Community people. If 10.5% is
reserved for the Vanniyar caste. the remaining 115 Community people will have
to share only 9.5% in the Educational [nstitutions including Private Educational
Institutions and of appointments or posts in the services in the State of Tamil

Nadu.

74. 1t is also pertinent to observe that that for considering 10.5%
reservation for Vanniyar caste under Most Backward Community reservation,
the Government has not considered the caste wise population and there is ne
data available with the Government to invoke the enabling provision in the

Constitution to provide internal reservation. There is nothing on record to
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establish that the State Government had deliberations with all the stakeholders,
especially, those Communities who would be affected by the impugned Act.
Even the Commission constituted by the State Government for the purpose of
collection of quantifiable data on castes, communities and Tribes of Tamil Nadu
vide G.0.N0.99. Backward Classes, Most Backward Classes and Minorities
Welfare (BCC) Department, dated 21.12.2020, has not submitted their report to
the Government till today. Though the Commission was constituted on
21.12.2020. within a span of two months time from the date of appointment of
the said Commission. the impugned Act has been introduced in the Assembly on

26.02.2021 and published in the Gazetee on the same day.

75. 1t is not the case of the Government that they have collected the
quantifiable data before the introduction of the Act 8 of 2021 on 26.02.2021. It
is contended by the learned Advocate General that the Government had
introduced the Act_._. based on the recommendation of the Chairman of the
Commission. When there is no consensus in giving recommendation to the
Government for giving 10.5% reservation for the Vannivar Community. the
letter given by the Chairman of the Commission alone is not sufficient to
provide internal reservation to the Vanniyar Community.

titlps: Awww, Mhc. In.gov.induds/
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76. Now, there are 38 Districts in the State of Tamii Nadu as on date. As
per the report of the Sattanathan Commission, 1970, the population of
Vannivars is higher in North Districts of Chengalpattu. South Arcot., North
Arcot, Salem, Dharmapuri, Trichirappalli and Thanjavur Districts and their
population is very thin in the Southern Districts. In mosi ol the Districts in the
State of Tamil Nadu, the Vanniyar Community population is very less and in
such a case, if 10.5% reservation is given to the Vanniyar Caste all over the
State. it would prevent the otﬁer Most Backward Communities in getiing
admissions in the Educational Institutions and posts in the Government
employments. In other wards, the candidates from Vanniyars would
automatically get selected in the Educational Institutions or in the Government
employments without there being any competition. On the other hand, the
candidates of other Most Backward Communities would find it difficult to get
admission in the Educational Institutions and in the Government employment

for the reason that their reservation would be decreased from 20% to 9.5%.

77. As already observed. out of 116 Communities and oul of 20%
reservation. the Vanniyar Caste alone. viz.. “Vanniakula Kshatriya™ including
'Vanniyar', 'Vanniya', 'Vannia Gounder', 'Gounder' or 'Kander', 'Padayachi’,
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‘Palli' and 'dgnikula Kshatriya’. would get 10.5% reservation, whereas the
remaining 115 Communities would share only the remaining 9.5% reservation.
It is also brought to the notice of this Court that the Election Commission
announced Assembly Election in the State of Tamil Nadu on 26.02.2021, but on
the same day, the Gazette Notification dated 26.02.2021 was published in
respect of the Act 8 of 2021. When 69% reservation has been included in the
Ninth Schedule of the Constitution of India. any amendment to the reservation
to be made therein should first be done by amending the Act 45 of 1994, After
the 102" Constitutional Amendment, the domain of identification of SEBC
vests only with the President of India in consonance with the Article 342-A of
the Constitution of India. Under the 102" Constitutional Amendment. dated
11.08.’201.8, Article 338-B was inserted in the Constitution of India. The
impugned Act 8 of 2021 has been enacted merely on receiving the remarks from
the Chairman. Tamil Nadu Backward Classes Commission, which cannot be
construed as the report of the Commission itself and the same came to be issued

without any consultation with the Nationa!l Commission for Backward Classes .

78. At the risk of repetition, as per Section 7 of the Act 45 of 1994. the
State Government can notify, classify or sub-classily the Backward Classes of
the citizens only based on the report by the Commission. In the case on hand.
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no such Commission Report was received by the State Government. except a
letter in the form of remarks, dated 23.02.2021 from the Chairman of the Tamil

Nadu Backward Classes Commission.

79. The impugned Act has been assailed on one other ground also, viz..
the sub-classification has been made in the enactment within the Most
Backward Classes in three categories only based on adequate population data
which is against the ratio laid down by the Constitutional Bench of the
Honourable Supreme Court of India in the judgments n (a) Jarnail Singh v.
Lachhmi Narain Gupta reported in‘ 2018 (10) SCC 396 (b) Indra Sawhney
and Others Vs. Union of India and others reported in 1992 Supp (3} Supreme
Court Cases 217 and (c)Dr.Jaishri Laxmanrao Patil v. The Chief Minister

and others reported in 2021 SCC Online SC 362.

80. From the ratio laid down by the Honourable Supreme Court in the
above referred judgments, it is a settled position that adequate representation
does not mean proportionate representation and the impugned Act is an attempt
{0 provide proportionate representation which is againsi the ratio laid down by
the Honourable Apex Court.
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81. Insofar as the lack of quantifiable data while enacting the impugned
Act, we would like to refer to the judgment of the Honourable Supreme Court
in 8.V.Joshi's case (supra), wherein it is held that il a State wants to exceed
50% reservation, then it is required to base its decision on the quantifiable data.
In the State of Tamil Nadu, the said exercise has not been done till 2010. It is
also not the case of the official respondents that they have cotlected quantifiable
data after 2010 till today. The mandate is not to colleet the data related to caste,
n fact there is specific term to collect such data and only thereafter the State

can form any opinion / any classification.

82. In the judgment of the Honourable Supreme Court in Indra Sawhney
and Others Vs. Union of India and others reported in 1992 Supp (3) Supreme
Court Cases 217, under Question V, there is detailed examination and findings
that tor sub-classiﬁcation. classes must be “far far behin'd" from other class and
there must be substantial difference and not because some could not compete
with other section. Paragraph Nos.519, 525, 801 to 803 and 812 are extracted as
under:

519 Question V: Does Article 16(4) permit  the

classification of 'Backward Classes’ into Backward Classes
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and Most Backward Classes or permil classification among
them based on economic or other considerations’

This question is really in wo parts and the rwo do not
mean and refer to the same classification. The first part refers
(o the classification of the backward classes into backward
and most backward classes while the second speaks of
internal classification of each backward class, inio backward
and  more backward individuals or families.  Both
classifications are to be made on economic or other
considerations. Whereas the first classification will place
some backward classes in their entirety above other backward
clusses, the second will place some sections in each backward
class internally above the other sections in the same class.
The second classification aims at what has popularly come 1o
be fknown as weeding owt of the so-called "creamy’ or
"advanced sections” from the backward classes. Although it is
not that clear, the second order probably seeks 1o do it. We

may first deal with the second classification.

e A e EE

e ek % e ok ok ke ok

525 Hence, it will have (o be held that depending upon
the facts of each case, sub-classification of the backward
classes into the backward and more or most backward would
be justifiable provided separate quotas are prescribed for
each of them.

ok ko sk o Ak
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801. In Balaji, it was held "that the sub-classification
made by the order between Backward Classes and more
backward classes does not appear to be justified under Article
15¢4). Article 15(4) authorises special provision being made
Jor the really backward classes. In introducing hvo categories
of backward classes, what the impugned order, in substance,
puirports to do is to devise measures for the benefit of all the
classes of citizens who are less advanced compared to the
more advanced classes in the State and thal, in our opinion, is
not the scope of Article 15(4). The result of the method
adopted by the impugned order is that nearly 90% of the
population of the State is treated as backward, and that
illustrates how the order in fact divides the population of the
State into most advanced and the rest, and puts the latter into
nvo  categories of backward and more backward. The
classification of the two calegories, therefore. s  not
warranted by Article 15(4)."

The correctness of this holding is questioned before us
by the counsel for the respondents. li is submitted that in
principle there is no justification for the said holding. [t is
submitted that even among backward classes there are some
who are more backward than the others and thal the
backwardness is not and cannot be uniform throughout the
country nor even within a State. In support of this contention,
the Respondenis rely upon the observations of Chinnappa

Reddy, J. in Vasant Kumar. where the learned judge said:
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"We do not see why on principle there cannot be a

classification into Backward Classes and More Backward
Classes, if both classes are not merely a little behind, but far
Jar behind the most advanced classes. In fact such a
classification would be necessary to help the More Backward
Classes; otherwise those of the Backward Classes who might
be a little more advanced than the More Backward Classes
might walk away with all the seats.”

802. We are of the opinion that there is no constitutional
or legal bar to a State categorizing the backward classes as
backward and more backward We are not saying that it ought
1o be done. We are concerned with the guestion if" a Stuate
makes such a categorisation, whether it would be invalid? We
think not. Let us take the criteria evolved by  Mandal
Commission. Any caste, group or class which scored eleven or
more points was treated as a backward class. Now, it is not as
if all the several thousands of castes/groups/classes scored
identical points. There may be some castes/groups/classes
which have scored points between 20 to 22 and there may be
sonte who have scored points between eleven and thirteen. It
cannol  reasonably be denied that there is no difference
benween these two sets of castes/groups/clusses. To give an
illustration, take o occupational groups viz.. gold-smiths
and vaddes (traditional stone-cutters in Andhra Pradesh) both
included within Other Backward Classes. None can deny that

gold-smiths are far less backward than vaddes. {f both of them
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are grouped together and reservation provided, the inevitably
result would be that goldsmiths would take wmvay all the
reserved posis leaving none for vaddes. In such a situation, a
State may think it advisable o make a categorisation even
among other backward classes so as to ensure that the more
backward among the backward classes obtain the benefiis
intended for them. Where to draw the line and how to effect
the sub-classification is, however, a matter for the
Commission and the State - and so long as it is reasonably
done, the Court may not intervene. In this connection,
reference may be made to the categorisation oblaining in
Andhra Pradesh. The Backward Classes have been divided
into four categories. Group-A comprises of "Aboriginal tribes.
Vimukta jatis. Nomadic and semi-nomadic tribes ¢ic." Group-
B comprises  professional  group like tappers. weavers,
curpeniers, ironsmiths, goldsmiths. kamsalins eic. Group-C
pertains to "Scheduled Castes converts to Christianity and
their progency”, while Group-D comprises of all other
classes/communities/groups, which are not included in groups
A, B and C. The 25% vacancies reserved for backward classes
are sub-divided between them in proportion to their respective
population. This categorisation was justified in  Balram
[1972] 3 S.C.R. 247 AT 286. This is merely to show that even
aimong backward classes, there can be « subclassification on
a reasonable basis.

803. There is another way of looking at this issue.
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Article 16(4) recognises only one class viz., "backward class
of citizens". It does speak separately of Scheduled Castes and
Scheduled Tribes, as does Article 15(4). Even so, it is beyond
controversy that Scheduled Castes and Scheduled Tribes are
also included in the expression "backward class of citizens”
and that separate reservations can be provided in their favour.
It is a well-accepted phenomenon throughout the country.
What is the logic behind it? It is that if Scheduled Tribes,
Scheduled Castes and Other Backward Classes are lumped
together, O.B.Cs. will take away all the vacancies leaving
Scheduled Castes and Scheduled Tribes high and dry. The
same logic also warrants categorisation as berween more
baclward and backward We do nof mean (o say - we mdy
reiterate - that this should be done. We are only saying that if

a State chooses 10 do it, it is not impermissible in law.

ok kK 3 2ok oF

ko Kk EE

812: We are also of the opinion that this rule of 50%
applies only to reservations in Javour of backward classes
made under Article 16(4). A little clarification is in order at
this juncture: all reservations are nol of the same nature
There are hvo types of reservations, which may. for the scrke of
convenience, be referred to as ‘vertical reservations’ and
thorizontal reservations'. The reservations in  favour of
Scheduled Castes, Scheduled Tribes and other backward
classes [under Article 16(4)] mav be called vertical
reservations whereas reservations in favour of physically

hitps-Hwww.mhc.in.gov. infjudis/
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handicapped [under Clause (1) of Article 16] can be referred
10 as horizontal reservations. Horizontal reservations cul
across the vertical reservations that is called inter-locking
reservations. To be more precise, suppose 3% of the vacancies
are reserved in favour of physically handicapped persons; this
would be a reservation relatable 1o Clause (1) of Article 16.
The persons selected against this quota will be placed in the
appropriate category, if he belongs 1o 5.C. calegory he will be
placed in that quota by muking necessary adjusiments;
similarly, if he belongs to open competition (0.C.) category.
he will be placed in that category by making necessary
adjustments.  Even afler providing jor these horizontal
reservations, the percentage of reservations in favour of
backward class of citizens remains - and should remain - the
same. This is how these reservations are worked out in several

States and there is no reason not to continue that procedure.”

83. So far as the reservations for Muslims and Arunthathiyars are
concerned, the population figures are enumerated in every Census and based on
that, the backwardness and inadequate representation has been studied and a
valid commission report had been submitted. The Constitution of [ndia does not
give any power to the State to act arbitrarily and take away the rights accrued to
115 communities and M.Nagaraj's case (supra) has specilically held that there
has to be data in all the said three parameters either by the State directly or

tittps:www.mhc.in govaniudis/
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through a Commission appointed by it and in the case on hand, Section 7 of Act
45 of 1994 mandates that through a Commission report, the data should be
obtained. In the case on hand, while introducing the impugned Act 8 of 2021,
none of the ratio laid down by the Honourable Supreme Court or in the
Constitution of India has been followed.

84. As per the Constitutional enabling power under Articles 15(4) and
16(4), the data must have been placed before the Court for scrutiny. In view of
the ratio taid down in M. Nagaraj's case (supra) by the Honourable Apex Court.
the requirements under Articles 15(4) and 16(4) of the Constitution of India are
no more a subjective satistaction of the State. In K.V.Chinnaiah's case (supra).
which also referred to Nine Judges Bench judgment in Indra Sawhney case
(supra), the Honourable Supreme Court held that there can be no caste based
reservation and the Presidential notification cannot be interfered with by the
State. In The State of Punjab v. Davinder Singh reporied in 2020 (8) SCC 1, it
has been held that the Presidential Notification cannot be interfered with by the
State. In the case on hand, the Presidential Assent given to 20% MBC
Reservation has been interfered with by the State without the Presidential
Assent. The classification has been made only on the caste basis as mentioned
in the Chairman's remarks dated 22.02.2021. Any classification including sub-
classification must be made based on intelligible differentia and not on other

hitps:fwww.mbc.In.gov.anfudis/
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grounds and sub-classification is permissible only on the ground that a class is
far far backward than the advanced sections of that class and there must be
substantial degree of backwardness in comparison with other castes ol the same
class. There is nothing on record to establish that none of the 115 communities
is more advanced than the Vanniyars in any yardstick and therefore, there is no
basis for separating the Vanniyars on the basis of the population figures and
earmarking 10.5% out of 20% MBC reservation which is a clear discrimination

against these 115 communities.

85. Vanniyar is only one caste eniry in the list of castes and it is not the
list of scven castes as claimed by the respondents. There may be homogeneous
sub-castes and homogeneous 48 MBC castes were triturcated into three sub-
classes. The impugned Act intended to group seven sub-castes. viz., ‘Vanniyar',
Vanniya', 'Vannia Gounder', 'Gounder' or 'Kander', '"Padayachi’, 'Palli’ and
‘Adgnikula Kshatriya’, as one class, however, these sub-castes would always be

treated as one caste. No homogeneous caste can be kept in different class.

86. Further, the degree of backwardness of the classes are not measured
and the very basis of classification is the name of the caste, which is a clear case

treating equals unequally and resulting in reverse discrimination within Most

hittps thwww. mhec.in.gov.injudis/

184/187



%~

W.P.Nos.15679 of 2021, etc., batch

Backward Classes. If the State decides to sub-classify, it must be based on
objective measurable criteria and not 1o divide the caste with socially and
educationally into different classes and the same is not permissible under law.
We conclude that there is no data much less quantifiable data available with the
State Government before the introduction of the impugned Act, to show the
three different degree of backwardness to make three sub-categories as
mandated by Indra Sawhney case (supra) nor there is a data to show the

inadequate representation of a group.

87. For the reasons stated above. we hold that the impugned enactment
has been passed by the State without any quantifiable data on population. 50C10
educational status and representation ol the backward classes in the services
and the sub-classification done by virtue of the impugned Act solely based on
population data, in the absence of any objective criteria. is illegal in the eye of
law and in violation of the Constitution of India. Accordingly. Point Nos.(v) to

(vii} are answered in favour of the petitioners.

CONCLUSION:

K&, In the result,

(i) The impugned Act, viz., "Tamil Nadu Special Reservation of seats in
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educational  Institutions  including ~ Private Educational  Institutions  and
appointments or posts in the services under the State within the Reservation for
the Most Backward Classes and Denotified Communiiies Act, 2021" [Act 8 of
2021] is declared as ultra vires the provisions of the Constitution of India and
accordingly, the same is quashed:

(i1) W.P.Nos.15679, 6594, 7836, 10670, 7765, 7848. 11011, 7632, 7644,
6878, 9508, 13688, 17984, 19064, 5642. 14211, 6011, 6179, 6429, 7412, 7455
of 2021 & W.P(MD)Nos.6619, 6758. 5762, 7869, 5182. 5207. 5615, 17956.
18205. 6202, 6616, 7537 of 2021 are allowed as above;

(iii) Since the impugned Act, viz., Act 8 of 2021, is declared as ultra vires
the Constitution of India and the same is quashed. in W.P.Nos. 15679 of 2021,
etc.. batch, W.P.N0.17286 of 2021 is dismissed and W.P(MD)No0.4877 of 2021
is closed:

(iv) There will be no order as to costs: and

(v) Consequently, the connected Writ Miscellaneous Petitions are closed.

Index ‘Yes/No [M.D..J.} [K.M.S..J.|

Internet "Yes/No 01.11.2021
SSL

Note:In view of the present lock down owing o
COVID-19 pandemic, a web copy of the order
may be utilized for official purposes, but.
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ensuring (hat the copy of the order that s
presented s the correct copy. shall be the
responsibility of the advocate / litigant concerned.

To

1.The Chief Secretary,
Government of Tamil Nadu,
Fort St.George,
Chennai-600 009.

2. The Secretary.
Government of Tamil Nadu,
Bacloward Class Department,
Fort St.George,
Chennai-600 009.

3.The Secretary.
Government of Tamil Nadu,
Law Department,
Fort St. George, Chennai-600 009.

4. The Secretary,
Government of Tamil Nadu,
Education Department,
Fort St. George, Chennai-600 009.

5.The Joint Secretary and Legal Adviser.
Government of India,
Ministry of Law & Justice,
Department of Legal AtfTairs,
Shastri Bhavan, New Delhi-110 001,
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M.DURAISWAMY,J.

AND
K.MURALI SHANKAR,J.

SSL

W.P.Nos.15679, 6594, 7836, 10670, 7765, 7848, 11011,
17286, 7632, 7644, 6878, 9508, 13688, 17984, 19064,
5642, 14211, 6011, 6179, 6429, 7412, 7455 of 2021

& W.P(MD)Nos.6619, 6758, 4877, 5762, 7869, 5182,
5207, 5615, 17956, 18203, 6202, 6616, 7537 of 2021

and Connected Miscellaneous Petitions
[THROUGH VIDEO CONFERENCING/HYBRID MODE]

01.11.2021




IN THE SUPREME COURT OF INDIA D ga
|Under Order XXI Rule 3(1} (al]
CIVIL APPELLATE JURISDICTION
SLP (CIVIL) NO. OF 2021
(WITH PRAYER FOR INTERIM RELIEF)

|Under Article 136 of the Constitution of India arising out of {inal

judgement and order dated 01.11.2021 passed by the Hon'ble

Madurai Bench of Madras High Court in W.P. No.6429 of 2021]
POSITION QF THE PARTIES BEFORE

[ENO I ParTIiCULARS Hon’BLE HIGH | THIS HON'BLE N

: COURT COURT

1 Tramil Nadu Backward | Respondent | Petitioner No.1l |
Class Commission, Rep. No.2

by its Secretary,
Fort St.George,
Chennai-600 009,
Tamil Nadu.

2. | Government  of Tamil | Réspondeﬁi“;m'" Petitioner No.2
Nadu, Rep. by its Principal No.1 :
Secretary, Backward

Classes, Most Backward
Classes and Minorities
Welfare (BCC) Department,
Fart St.George,

| Chennai-600 009.

I VERSUS S .

1. C. Vijayakumar (68/2021) Petitioner Contesting

S/o. Tr.K.Chelliah, Respondent No.1
4/201, Tamarai Street,
Kurinji Nagar,
Aathikulam, Madurai- ':
625014, i

TO
HON'BLE THE CHIEF JUSTICE OF INDIA
AND HIS COMPANION JUDGES OF THE
SUPREME COURT OF INDIA.
THE SPECIAL LEAVE PETITION OF
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THE PETITIONER ABOVE NAMED
MOST RESPECTFULLY SHOWETH:-

1. The present Special Leave Petition is filed seeking leave to
appeal against and order dated 01.11.2021 in W.P. No. 6429 ol
2021 passed by the Hon’ble Madurai Bench of Madras Madras
High Court, wherein the Hon’ble High Court has erroneously
allowed the Writ Petition holding "Tamil Nadu Special
Regervation of seats in educational Institutions including
Private Educational institutions and appoeintments or posts in
the services under the State within the Reservation for the
Most Backward Classes and De-notified Communities Act,
2021" {Act 8 of 2021| as ultra vires the provisions of the
Constitution of India and accordingly, the same was quashed..
1A. That no [urther Letteré Patent Appeal/Writ Appeal/Any
other appeal lies against the final judgement and order dated
01.11.2021in W.P. No. 6429 of 2021 passed by the Hon'ble

Madurai Bench of Madras High Court.

2. QUESTIONS OF LAW:

The following substantial Questions of law arise in the present

case:

(a) Whether the Hon’ble High Court was correct in following
E.V.Chinnaiah case for interpreting the sub-categorisation

of Socially and Educationally Backward Classes ignoring
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the observations therefor permitting sub-categorisation in
a larger Bench decision in Indra Sawhney case?

Whether the Hon’ble High Court was correct is considering
that the list prescribing castes, sub-castes, races and
tribes mentioned in the list of Most Backward Classes and
Denotified Communities notified for the purpose of
granting reservétion is homogeneous and cannoct be sub-
divided, when such Constitutional questions are referred
to a Seven Judge Bench in Davinder Singh’s case in 2020
and pending?

Whether the Hon’ble High Court ought to have considered
the observation in the Maratha judgment that the power
conferred on the State under Articles 15 and 16 for grant
of separate reservation to specific castes and communities,
as available for the State prior to 102vd Amendment, has
been undisturbed, when the 1028 Amendment was In
force from 15.8.2018 till it is amended later?

Whether the Hon'ble High Court ought to have considered
that during the period from 15.08.2018 to 19.08.2021, the
expression socially and educationally backward classes
occurring ‘i.n Article 338B has to be read with Article
366(26C) and would refer only to the Central list of

Backward Classes, until the Presidential list under Article
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342A (1) is published; and that the action taken with the
State lists of Most Backward Classes would not attract
provisions of Article 338B;

Whether the Hon'ble High Court ought to have considered
that the test of adequacy, backwardness and impact on
efficiency for such communities which were already done
for identification as Most Backward Classes need not to be
done again for the simple purpose of re-distribution of
available quantum of reservation within Most Backward
Classes by sub-classification amongst them?

Whether the Hon’ble High Court was correct in considering
that the survey conducted by a Commission and accepted
for long time by the State and other authorities and the
Courts, can become invalid [or the mere cause of recording
some objections against the population [igures ol a few
communities by 14 of the Members of that Commission?
Whether the Hon’ble High Court was correct in considering
that the Presidential assent obtained under Article 31C for
the Tamil Nadu Act 45 of 1994 ought to be followed for the
impugned Act herein?

Whether the Hon’ble High Court ought to have appreciated
that the castes enlisted in the Most Backward Classes of

the State are tested already for their social and educational
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backwardness; and hence, in terms of the conclusions
arrived at be Indra Sawhney, a ‘caste’, which is socially
and educationally backward, can be specified as Most
Backward Classes and considered as a ‘class’ for the
purpose ol Articles 15(4) and 16(4)7

Whether the Hon’ble High Court was correct in concluding
that the grant of reservation to the MBC-V communities
commensurate with their population to ensure distributive
justice can be considered as depriving other Most
Backward Classes and Denotified Communities?

Whether the restatement ol earlier Terms of Relerence
issued on 21.03.2012 for the Tamil Nadu Backward
Classes Commission in a subsequent order at the time of
its reconstitution would amount to dropping of earlier
reports submitied by the Commission based on such
Terms of Reference prescribed in earlier order?

Whether the Hon’ble High Court was correct in considering
that the report submitted by the Commission  on
13.06.2012 with divided opinion of the Chairman and
Members has not been considered by the State for passing
the impugned Act, when there was no such express or
implied reference made in any of the documents of the

Government?
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(1) Whether the Hon'ble High Court was correct in considering
that the report, dated 13.06.2012, of the Commission
cannot qualify as a report under Section 7 ol the Tamil
Nadu Act 45 of 19947

(m} Whether the Hon’ble High Court is correct in considering
that the proportion ol population cannot be considered as
criteria for administration o'f sub-classification within the

already listed Most Backward Classes?

3. DECLARATION IN TERMS OF RULE 3(2):

The Petitioner states that no other petition seeking to leave to
Appeal has been filed by the Petitioner against the Order dated
01.11.2021in W.P. No. 6429 of 2021 passed by the Hon’ble

Madurai Bench of Madras High Court.

DECLARATION IN TERMS OF RULE 5:

The Annexure P-1 to P-20  produced along with the instant
SLP are true copies of the documents which formed part ol the
records of the case in the court below against whose final order

the leave to appeal is sought for in this petition.

GROUNDS:
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The instant Special Leave Petition is heing filed against
thefollowing amongst the other grounds, which have been

taken without prejudice to each other:-

A. FOR THAT, the Hon’ble High Court did not apply its mind and

did not consider the law placed before it.

B. FOR THAT, E.V. Chinnaiah cannot be followed for determining
validity of impugned Act. E.V. Chinnaiah (2004) relates to SC /
ST sub-categorisation; on the other hand Indra Sawhney (1992)
speaks on SEBCs/OBCs. E.V.Chinnaiah by the smaller Bench of
5-Judges, cannot be applied for deciding sub-categorisation of
SEBCs/OBCs, in view of the fact that already a 9-Judges Bench
had decided that SEBCs/OBCs can be sub-categorised. If at all
the Indra Sawhney’s decision on sub-categorisation is to be
doubted, it can only be taken up before 9 or more Judges Bench
of the Supreme Court. Such a question cannot be taken up
before the Hon’ble High Court of Madras. Further, even in the
case of SC / ST, the conclusion of E.V.Chinnaiah that SC or ST,
as the case may be, is a homogeneous class has not been agreed
to by the coordinate Bench of 5-Judges in Davinder Singh
(2020). When the Constitutional questions on these matters
have already been referred to a Seven Judges Bench of this

Hon’ble Court, the Honble High Court of Madras passed the
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impugned Order herein despite bringing it to its notice pendency
of the above Constitutional question in this Honble Court.

. FOR THAT, the impact arising out of 102nd Amendment to the
Constitution between 15.8.2018 and 15.8.2021 read with the
Maratha reservation case and 105th Amendment can only be
examined with reference to the identilication of Backward
Classes of citizens; and it cannot be extended to “sub-
classification of Backward Classes of citizens”.

. FOR THAT, reading together Articles 3388, 342A and 366(26C)
inserted by the Constitution (102rAmendment) Act, 2018, w.e.l.
15.8.2018, presumption of the State was that until the
Presidential notification of Socially and Educationally Backward
Classes for the State is published under Article 342A of the
Constitution, any reference to the Socially and Educationally
Backward Classes in Article 338B would mean only the Other
Backward Classes (OBCs) enilisted in the Central List of OBCs
for the State notified earlier by the Government of India, which
was saved by the National Commission for Backward Classes
(Repeal) Act, 2018, passed along with the above said 102nd
Amendment to the Constitution. In no way it can be considered
that the State lists of Backward Classes notified under the Tamil
Nadu Act 45 of 1994 has ceased to operate subsequent to the

above amendment; there is nothing in the Constitution
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(102ndAmendment} Act, 2018, expressly or impliedly to contend
that the existing State lists of Backward Classes would lapse
after the above amendment. Rather the existing State lists were
protected by this Hon’ble Court for continued operation till such
time Presidential list is made. The procedure referred to in
Article 338B may be suitable for the purpose of the Central List
of OBCs: as such, it is of no significance for the State to comply
with Article 338B{9) lor exercising its power under the Tami!
Nadu Act 45 of 1994, in pursuance of Articles 15(4) and 16(4) of
the Constitution.

. FOR THAT, in the judgment, dated 05.05.2021, this Hon'ble

Court in Civil Appeal No.3123 of 2020 Dr.Jaishri Laxmanrao

Patil Vs. The Chief Minister & Ors., the question concerning the

power of the States to legislate for identification of Socially and
Educationally Backward Classes and to make legislation on “any
backward classes” under Articles 15(4) and 16(4), subsequent to
the Constitution (102nd Amendment) Act, 2018, was decided. In
the majority judgment of this Hon’ble Court, it has been held
that the States’ power to make reservations in favour of
particular communities or castes, the quantum of reservations,
the nature of benefits and the kind of reservations and all other
matters falling within the ambit of Articles 15 and 16 - except

with respect to identification of SEBCs, remains undisturbed.
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The judgment has observed in favour of existence ol power [or
the State under Article 15{(4) and 16(4) for making special
reservation and sub-classification within backward classes, even
after coming into force of the Constitution (102nd Amendment)
Act, 2018. As such, the power of the State for grant ol special
reservation amongst Most Backward Classes and Denotilied
Communities of the State. are not at all affected, subsequent to
the 102nd Amendment to the Constitution. Further, the
Constitution  {105th  Amendment)  Act, 2021, making
amendments in Articles 338-B, 342-A and 366{26C), has
preserved the State lists and the power of the States to identily
and notily Backward Classes. The power of the State [for
identification and notification of the Backward Classes stated to
be lost by virtue of the Constitution (102nd Amendment} Act,
2018, has been restored through the above said 105th
Amendment to the Constitution. Similarly, there is no need for
consultation with the National Commission for Backward
Classes under Article 338B(9) in respect of the State lists of
Backward Classes. Substantial Constitutional questions are
arising out the impugned Order herein for consideration before
this Hon’ble Court in this respect.

. FOR THAT, this Hon'ble Court, in the case reported as (1992)

Supp 3 SCC 217Indra Sawhney Vs. Union of India, has held that
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“q caste can be and quite often is a social class in India” {para
859(3)(a) of SCC|. As such, a caste, which is socially and
educationally backward, may be classified as Backward Classes.
The impugned Order herein despite relerring to the above
observation, did not follow the binding decision of the Apex
Court.

.FOR THAT, this Hon’ble Court, in its order dated 13.7.2010,

reported as (2012) 7 SCC 418.V.Joshi &Ors. v. State of

Karnataka &Ors., directed the State o place adequate

quantifiable data before the Tamil Nadu Backward Classes
Commission to justify the quantum of reservalion in pursuance
of the said judgments and, based on the decision of the
Commission, to revisit the reservation, within a period of one
year (i.e., before 12,7..201 1). In compliance of the directions of
this Hon’ble Court, the State supplied all such quantifiable data
enumerated by the Tamil Nadu Second Backward Classes
Commission (Ambasankar Commission] and such other
empirical data as requested by the Tamil Nadu Backward
Classes Commission. The Tamil Nadu Backward Classes
Commission gave its report to the Government on 8.7.2011,
stating that the quantifiable data then available with the State
justified the qguantum of reservation provided when the Tami!

Nadu Act 45 of 1994 was passed. The report of the Tamil Nadu
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Backward Classes Commission was placed before the Cabinet of
Ministers and necessary orders were issued in G.0.Ms.No.50,
BC, MBC & MW dept, dated 11.7.2011, to continue to
implement the reservation as per the Tamil Nadu Act 45 of
1994. Subsequent thereto, several Writ Petitions, in W.P.(C)
No0s.365 of 2012, 460/2013, 641/2014, 519/2015, 533/2015,
558/2015, 618/2015 and 12/2021, have been filed before this
Hon’ble Court; and these matters are pending. The questions
concerning the protection granted for the Tamil Nadu Act 45 of
1994 under the Ninth Schedule and its impact have been
considered in the impugned Order herein by the Hon'ble High
Court of Madras when such matters arc already pending lor
final disposal before the Apex Court.”

. FOR THAT, the Tamil Nadu Backward Classes Comrmission was
constituted in the year 1993; and this Commission has been
reconstituted from time to time. The impugned Tamil Nadu Act 8
of 2021 was enacted in consultation with the above
Commission, in compliance of Section 7 of the Tamil Nadu Act
45 of 1994, after issuance of specific Terms ol Reference, on
21.3.2012, regarding grant of internal reservation within the
reservation provided for Most Backward Classes in the State.
For enactment of the impugned Act, the report submitted on

13.06.2012, by the then Chairman of the Commission on the
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one hand and the dissenting views expressed thereon by the
then Members on the other hand leading to several legal
questions were carefully considered in rightful manner in
consultation with the legal experts and also with the existing
Chairman of the Commission, reconstituted on 8.07.2020, in his
capacity as an expert, a retired Judge of the High Court, having
significant information about the issue on hand. The impugned
enactment was passed in compliance of the Constitutional
provisions and the procedural formalities to be followed lor sub-
classification amongst the backward class ol citizens. The
impugned Order herein cannot consider such an exercise of
power as depriving any particular section of the society amongst
Most Backward Classes.

. FOR THAT, the State has enacted the Tamil Nadu Act 8 of 2021
only based on adequate authenticated data on population of the
Most Backward Classes and Denotified Communities
enumerated by the Tamil Nadu Second Backward Classes
Commission in the year 1983, As per the directions issued in
the orderdated 14.12.1982, of this Hon’ble Court, in W.P
Nos.4995, 4996, 4997/80 and W.P. No.402/81, the Tamil Nadu
Second Backward Classes Commission was constituted under
the Chairmanship of ThiruJ.A.Ambasankar, IAS.,(retd)., in the

year 1982, with specific Terms of Reference as to the
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enumeration and classification of Backward Classes. The
Ambasankar Commission submitted its report (o the
Government in 1985, after carrying out 100% door-to-door
enumeration of entire population of the State. The caste-wise
population data disclosed by the Ambasankar Commission is
the only authenticated data available as of now before the State;
and such data can be used effectiyely to plan for sub-
classification within backward classes of citizens. Totally
brushing aside such authentic survey data just [or the
insignificant observations in the note of dissenting Members of
that Commission on the population enumerated on [ew of the
communities in the impugned Order herein cannot be
sustained. Reliance has been placed by the impugned Order
herein only on such passing comments of the then Members of
that Commission rather than the stupendous exercise in field
held for 2 years by the Commission and the State for
enumeration of the data.,

. FOR THAT, the policy of reservation of public employment has
been in practice since 1921 in this Siate. Proportionate
distribution of Government appointments was introduced in the
year 1927 and this was followed upto 1947. In the year 1947,
separate quota for Backward Hindus was granted. Therealter, in

the year 1951 this Hon'ble Court struck down the communal
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Government orders providing for proportionate reservation to
various categories, observing that the reservation can be given
only for the backward class of citizens, consequent to the
coming into force of the Constitution of India providing for
reservation of public employment in Article 16(4) only to
backward class of citizens not adequately represented in
services under the State (State ol Madras v. Champakam
Dorairajan, (1951) 2 SCR 525 and B. Venkataramana v. State of
Madras, AIR 1951 SC 229). Subsequently, the Constitution
(First Amendment) Act, 1951, among others, inserted Article
15(4), enabling the State to make special provision for
advancement of the Socially and Educationally Backward
Classes and the Scheduled Castes or the Scheduled Tribes.
Since then reservation for Backward Classes, Scheduled Castes
and Scheduled Tribes are provided in the State in compliance of
the provisions made in Articles 15(4) and 16(4) and other
applicable provisions of the Constitution.

. FOR THAT, the existence of Most Backward Classes within
Backward Classes was recognized in the State in the year 7957,
based upon the criteria that the Most Backward Classes were
almost on par with the Scheduled Castes dehors untouchability.
The List of Most Backward Classes notified in 1957 was

originally used only for grant of full educational fee concession
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on par with the Scheduled Castes. The communities specified in
the list of Most Backward Classes were availing reservation in
education and public employment along with Backward Classes,
vide G.0.Ms.No.353, Industries, Labour and Cooperation
Department, dated 31.01.1957,

. FOR THAT, the Tamil Nadu Backward Classes Commission first
constituted in the State (known AS Sattanathan Commission), in
“the year 1969, inter-alia, studied the plight of Most Backward
Classes and recommended that the Most Backward Classes may
be given separate reservation of 16 per cent and the Backward
Classes may be given separate reservation ol 77 per cent, as
observed in pages 95-98 of Vol. 1 of the report of Sattanathan
Commission. However, the recommendation was not accepted.
.FOR THAT, the classes of persons in the State impacted by the
Criminal Tribes Laws of the pre-independent India, 1n the State
are known as Denotified Tribes/Denotified Communities,
subsequent to repeal of the Criminal Tribes Lav;fs, after coming
into force of the Constitution. The Denotified Communities, who
were not expressly enlisted as Scheduled Castes or Scheduled
Tribes, have been granted benefits of Backward Classes. In order
to ensure grant of reservation and welfare measures to these
cormnmunities, a separate List ol Denotilied Communities was

notified as a part of the Backward Classes of the State, in the



year 1980. The Denotified Communities together with the Most
Backward Classes and Backward Classes Wwerc then availing
50% reservation, vide G.0.Ms.No.72, Social Welfare Department,
dated 01.02.1980.

_FOR THAT, as per the directions issued in the Order, dated
14.12.1982, of this Hon’ble Court, in W.P Nos.4995, 4996, 4997
180 and W.P. No.402i81, the Tamil Nadu gecond Backward
Classes Commiésion (known a$ Ambasankar Commission} was
constituted in the year 1982, with specific Terms of Reference Lo
address the question on enumeration and classification of
Backward Classes. At that time, three dillerent categories,
namely, {a) Backward Classes, (b) Most Backward Classes, and
(c) Denotified Communities, were availing 50 per cent
reservation jointly in the Slate as Backward Classes in general,
The Ambasankar Commission carried out cent percent door 10
door enumeration of ail the castes and communities in the State
in 1983 and disclosed the proportion of population of each of the
castes and communities covered by the survey Noticing the
prevalence of stratification within the Backward Classes in the
State, the Chairman of that Commission suggested for
compartmemalization of reservation by categorizing Backward

Classes inio three groups depending upon the level of
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backwardness indicated by the criteria applicd (vide Chapters
9P(i)-9P(iii) of Vol. 1l of the report of Ambasankar Commission).

. FOR THAT, based on the caste survey cohducted in Tamil Nadu
by the Ambasankar Commission, in 1983, the lists of Backward
Classes, Most Backward Classes and Denotified Communitics
were notified in three orders, namely, G.0O.Ms.Nos.1564, 1566
and 1567, Social Welfare Department, dated 30.7. 1985,
respectively.

. FOR THAT, aflter the submission ol the Ambasankar
Commission Report there were agitations in the State
demanding separate reservation for the Most Backward Classes.
In the light of the findings of Sattanathan Commission and
Ambasankar Commission regarding stratification  within
Backward Classes, the "Most Backward Classes" and "Denotified
Communities® were granted 20 per cent scparate reservation;
and Backward Classes, who were not enlisted as Most Backward
Classes or Denotified Communities, had been granted 30
percent separate reservation, in G.0.Ms.No.242, Backward
Classes Welfare, Nutritious Meal Programme and Social Welfare
Department, dated 28.3.1989.

. FOR THAT, in the order, dated 12.03.1999, of the Hon’ble High
Court of Madras, in W.P. No. 10908 of 1990, in Kongu Velala

Gounderkal Peravai v. Government of Tamil Nadu, the validity of
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sub-classification made amongst Backward Classes by
categorizing Most Backward Classes, wvide G.0.Ms.No.242,
Backward Classes Welfare, Nutritious Meal Programme and
Social Welfare Department, dated 28.3.1989, had been upheld,
referring to the judgments of this Hon'ble Court in K.C. Vasanth
Kumar Vs. State of Karnataka, AIR 1985 SC 1495, and Indra
Sawhney Vs. Union of India, AIR 1993 5C 477.

. FOR THAT, the Union of India, inter-alia, furnished particulars
of the reports of Sattanathan Commission and Ambasankar
Commission, before this Hon'ble Court, in the matters
challenging grant of 27 percent reservation for OBCs under the
Union. This Hon'ble Court, in its judgment, dated 16,11.1992,
in Indra Sawhney & Ors. Vs. Union of India & Ors., (19921
Supp (3) SCC 217 (para 853}, staled that the State lists of
Backward Classes prepared upto 13.8.1990 are valid and
enforceable for all practical purposes, as they stood the test of
time and judicial scrutiny. Besides, in view of the observations
made in the above cited judgment, the Writ Petition (Civil) No.
18 of 1987, before this Hon’ble Court, challenging the lists of
Backward Classes, Most Backward Classes and Denotified
Communities notified in the year 1985, was disposed ol by its

Order, dated 19.8.1996.
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S. FOR THAT, the grant of reservation at the rate of 1 per cent to
Scheduled Tribes, 18 per cent to Scheduled Castes, 30 per cent
to Backward Classes and 20 per cent to Most Backward Classes
and Denotified Communities, totalling to 69 per cent, was
preserved, protected and maintained, by the enactment ol the
"Tamil Nadu Backward Classes, Scheduled Castes and
Scheduled Tribes (Reservation of seats iIn Educational
Institutions and Appointments or Posts in the Services under
the State) Act, 1993 [Tamil Nadu Act 45 of 19941, with the
Presidential assent under Article 31-C of the Constitution. By
the Constitution (7Aa Amendment) Act, 1994, this Act was
placed as Entry 257-A in the Ninth Schedule ol the Constitution
to secure protection under Article 31-B.

T. FOR THAT, Subsequent to insertion of Article 15(5) by the
Constitution (9311 Amendment) Act, 2005, the State enacted the
Tamil Nadu Backward Classes, Scheduled Castes and
Scheduled Tribes (Reservation of Seats in Private Educational
Institutions) Act, 2006 (Tamil Nadu Act 12 of 2006), to provide
for reservation in private educational institutions, other than
minority educational institutions specified under Article 30(1), in
tune with the quantum of reservation specified in the Tamil

Nadu Act 45 of 1994,
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U. FOR THAT, Subsequent to upholding of the validity of Article
15(5) of the Constitution by this Hon’ble Court, in Ashoka
Kumar Thakur Vs. Union of India, (2008) 6 SCC 1, the Writ
Petition challenging the validity of the Tamil Nadu Act 12 of
2006, was disposed of as infructuous, in its Order, dated
27.7.2015, in W.P.(Civil) No.462 of 2006.

V. FOR THAT, the current lists of Backward Classes, Backward
Class Muslims, Most Backward Classes and Denotified
Communities are published in G.O.Ms. No. 85, Backward
Classes Most Backward Classes and Minorities Wellare
Department, dated 29.7.2008, as amended (rom time to time.
The list of Most Backward Classes was amended subsequent Lo
the enactment of Tamil Nadu Act 45 of 1994, with inclusion of
Arayar, Thoraiyars, Paniseivan and Latin Catholic Christian
Vannar, who were earlier [iguring in Backward Classes; and the
Transgender/Thirunangai were included in Most Backward
Classes in compliance with the directions of this Hon'ble Court.
The under inclusion of Erragollar and Kuruvikars in the existing
entries of the list of Most Backward Classes was also rectified.
These minor alterations in the Most Backward Classes have
resulted in negligible increase of the proportion of the population
of Most Backward Classes with relerence fto the data

enumerated in 1983 by the Ambasankar Commission.
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W.FOR THAT, in the order dated 13.07.2010 of this Hon'ble Court
reported as (2012) 7 SCC 41 S.V. Joshi & Ors. v. State of
Karnataka, while disposing the challenge against the validity of
quantum of reservation provided for in the Tamil Nadu Act 45 of
1994, this Hon'ble Court, keeping in mind several amendments
made in the Constitution of India in the subject of reservation
and in view of the orders issued in the cases M. Nagaraj &Ors.
Vs. Union of India &Ors. [(2006) 8 SCC 212| and Ashoka Kumar
Thakur Vs. Union of India &Ors [(2008) 6 SCC 1], had directed
the State Government to place quantifiable data before the Tamil
Nadu Backward Classes Commission and justify the reservation
provided under the Tamil Nadu Act 45 of 1994; and the
Commission was directed to decide the justifiability of quantum
of reservation on the basis of such quantifiable data amongst
other things.

X. FOR THAT, in compliance with the above Orders of this Hon'ble
Court, the State had placed necessary quantifiable data before
the Tamil Nadu Backward Classes Commission and the existing
reservalion has been justified, in the report dated 08.07.2011, of
the Commission.

Y. FOR THAT, after placing before the Cabinet of Ministers, the
above said report of Tamil Nadu Backward Classes Commission

was accepted and necessary orders were issued to continue 10
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implement the reservation under the Tamil Nadu Act 45 of 7994,
vide G.0.Ms.No.50, Backward Classes, Most Backward Classes
and Minorities Welfare department, dated 11.07.2011.

. FOR THAT, the writ petitions (W.P.(C) N0.365/2072, etc.) filed
subsequent to the above decision, hefore this Hon'ble Court,
challenging the validity of Tamil Nadu Act 45 of 1994, since
2012, are pending as of now. These cases are ordered to be
taken up after the judgment of question regarding the power of
the State lo classify any backward class of citizens subsequent
to the Constitution (102»¢ Amendment) Act, 2018, arising out of
a reservation matter from the State of Maharashtra, in Civil
Appeal No.3123 of 2020. In the judgment, dated 5.5.2021, in
the above case, this Hon'ble Court, inter-alia, by a majority of
3:2, held that the power of the State for identification of Socially
and FEducationally Backward Classes has been denuded
subsequent lo the insertion ol Article 342A read with Article
366(26C) by the said 102"4 Amendment (o the Constitution.
However, this Hon’ble Court observed that the power of the State
to make reservation in [favour of particular casles oOF
communities, qguantum of reservations, and the kind of
reservations under Articles 15 and 16 are remaining
undisturbed. The Review Petition filed on behall of the Union of

india against the majority decision ol this Hon'’ble Court has
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been dismissed. The Review Petition filed on behalf ol the Stale
of Maharashtra on other aspects in the judgment is pending.

AA. FOR THAT, Writ Petition bearing no. 14025 of 20 1 O was
filed before the Hon’ble High Court of Madras, praying for
direction to the respondents to provide for appropriate
percentage ol reservation for Vanniakula Kshatriya community
in the reservation of 20 percent granted to Most Backward
Classes. Besides the Vanniakula Kshatriya, several other
communities in Most Backward Classes had also represented to
the Government/ Commission for making internal reservation
within the reservation available for Most Backward Classes.
Later, this Writ Petition was disposed of by the Hon'ble High
Court of Madras, in its Order, dated 1.4.2015, with the following
ohservations: -

“The learned counsél for the petitioner states that in
terms of the G.O.(Ms) No. 35, Backward Classes, Most
Backward Classes and Minorities Welfare (BCC)
Department, dated 21.03.2012, the issue raised in the
writ petition was referred to the Tamil Nadu Backward
Classes Commission. He submits that as per the
information received by him, the report has been

submitted.

2. The respondents, may, thus, inform the petitioner
about the receipt of the report, if ang and the decision

taken on the same, if any within one month from today.”



BB. FOR THAT, in G.0.Ms,No.35, Backward Classes, Most

Backward Classes and Minorities Welfare Department, dated
21.3.2012, the following additional Terms ol Reference was
issued to the Tamil Nadu Backward Classes Commission: -

"The Commission shall examine and recommend upon
the demand made by various communities to provide for
internal reservation within the reservation provided for

Most Backward Classes”

CC. FOR THAT, in the report of the Tamil Nadu Backward Classes

Commission sent to the Government on 13.06.2012, the then
Chairman of the Commission, after examining the feasibility of
providing internal reservation to all the individual communities
as well as the groups demanded for such separate reservation
within Most Backward Classes, had recommended to the
Governmént that separate quota may be provided to the extent
of 10.5 per cent for Vanniakula Kshatriya, including Vanniyar,
Vanniya, VanniaGounder, Gounder or Kander, Padayachi, Palli
and Agnikula Kshatriya communities listed as Most Backward
Classes from out of the 20 per cent reservation provided for the
Most Backward Classes and Denotified Communities in
educational institutions including  private  educational
institutions as well &s, in appointments or posts in the services

under the State. Above recommendation was made by relying
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upon the population of Vanniakula Kshatriya reported in the
enumeration conducted by the Tamil Nadu Second Backward
Classes Commission, in the year 1983, as 65,04,855,
constituting 13.01 per cent out of the then total population of
the State, namely, 4,99 ,90, 743. The Members of the
Cornmission however dissented to the above recommendation for
want of updated caste data.

DD. FOR THAT, belore taking a policy decision in respect of the
report submitted by the Tamil Nadu Backward Classes
Commission on 13.6 .2012, containing differing views of the
then Chairman and Members, the opinion of the present
Chairman, Tamil Nadu Backward Classes Commission, in
regard to the possibility of providing internal reservation
amongst communities listed as Most Backward Classes and
Denotified Communities within the 20 per cent available for
them under the said Tamil Nadu Act 45 of 1994, was sought for.
In his letter, dated 22.02.2021, the Chairman of the
Commission by referring to the recommendation of the then
Chairman of Tamil Nadu Backward Classes Commission for
providing 10.5 per cent reservation to Vanniyakula Kshatriya
communities within the said 20 per cent, has stated that to
facilitate distributive social justice, there can be no bar to group

the other communities notified as Most Backward Classes and
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Denotified Communities cc)nsidéring their similarity and on the
proportion of their population and accordingly has suggested
that apart from the 10.5 per cent recommended to Vanniyakula
Kshatriya communities, the remaining may be grouped under
two categories, one with Denotified Communities and the Most
Backward Class Communities having similarity with Denotilied
Communities; and another with other Most Backward Classes
aot included in the above category and provided with 7 per cent
and 2.5 per cent reservation, respectively, within the overall 20
per cent reservation provided under the said Tamil Nadu Act 45
ol 1994,

EE. FOR THAT, in order to ensure that the benefit of the 20 per
cent reservation provided to the Most Backward Classes and
Denotified Communities under the said Tamil Nadu Act 45 of
1994, is equilably distributed among all of them, the
(jovernment has taken a policy decision to categorise them and
provide each such category with such percentage of reservation
within the 20 per cent as suggested above by the Chairman,
Tamil Nadu Backward Classes Commission, and enacted “The
Tamil Nadu Special Reservation of Seats in Educational
Institutions including Private Educational lns_titutions and
Appointments or Posts in the Services under the State within

the Reservation for Most Backward Classes and Denotified



FF.

e ALS

Communities Act, 20217 (Tamil Nadu Act 8 of 2021). The
benefits of 20 per cent reservation provided to the Most
Backward Classes and Denotified Communities under the Tarmil
Nadu Act 45 of 1994 has been equitably distributed amongst all
of those communities. The Tamil Nadu Act 8 of 2021 provides
for 10.5 per cent reservation to Most Backward Class
Vanniakula Kshatriya, specified as Part-MBC (V) communities; 7
per cent reservation to all the Denotified Communities (68
entries) along with some of the Mosl Backward Classes having
simnilarity with Denotified Communities, and Fishermen and
Vannar communities {i.e,, 25 entries in Most Backward Classes),
specified as Part-MBC and DNC communities; and 2.5 per cent
reservation to the remaining 22 entries of Most Backward
Classes, specified as Part-MBC communities.

FOR THAT, Several Writ Petitions (in W.P. Nos.5642, 6179,
6420, 6504, 6878, 7412, 7444, 7455, 7632, 7644, 7765, 7830,
7848, 9508, 70679, 11011, 13688, 14211 and 6429 of 2021 and
W.P.(MD) Nos. 4877, 5182, 5615, 5762, 6429, and 6758 of
2021) have been filed by various petitioners before the Hon'ble
High Court of Madras, challenging the validity of the impugned
Tamil! Nadu Act 8 of 2021. In these circumstances, the petitioner
herein has preferred this writ petition under Article 32 praying

to guash the impugned Tamil Nadu Act 8 of 2021 as
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unconstitutional for being violative of petitioner's fundamental
right under Articles 74, 15, 16 and 21 read with 342A and 3388
of the Constitution of india.

GG. FOR THAT, this Hon’ble Court reported as Civil Appeal
NG.3123 of 2020, in Dr. Jaishri Laxmanrao Patil vs. The Chief
Minister &Ors., the question concerning the power of the States
to legislate for identification of Socially and Educationally
Backward Classes and to make legislation on “any backward
classes” under Articles 15(4) and 16(4), subsequent  to- the
Constitution (102nd Amendment) Act, 2018, was decided. In the
majority judgment of this Hon'ble Court, it has been held that
the State’s power to make reservations in lavour of particular
communities or castes, the quantum of reservations, the nature
of benefits and the kind of reservations and all other matters
falling within the ambit of Articles 15 and 16 - except with
respect to identilication of SEBCs, remains undisturbed. The
judgment has observed in favour of existence ol power [or the
State under Article 15{a) and 16(4) for making special
reservation and sub-classification within backward classes, even
after coming into force of the Constitution (10274 Amendment)
Act, 2018, As such, the power of the State for grant of special
reservation amongst Most Backward Classes and Denotified

Communities of the State are not at all affected, subsequent to
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the 1020¢ Amendment to the Constitution. Further, the
Constitution (105th Amendment) Act, 2021, making
amendments in Articles 338-8, 342-A and 366{26C), has
preserved the State lists and the power of the States to identify
and notify Backward Classes. The power of the State for
identification and natification of the Backward Classes stated to
be lost by virtue of the Constitution (102rd Amendment) Act,
2018, has been restored through the above said 105%
Amendment to the Constitution. Similarly, there is no need for
consultation with the National Commission for Backward
Classes under Article 3388(9) in respect of the State lists of
Backward Classes.

HH. FOR THAT, the implementation of reservation for Backward
class of citizens, in(;,luding the Most Backward classes, in
education and public employment are enabled by Articles 14,
15(4), 15(5), 164}, 38(1), 38(2), 39(b), 39(c), 46 and related
provisions of the constitution of India, taking into consideration
the population of such backward classes of citizens in this state,
can neither be presumed as causing hostile discrimination on
the part of the petitioner nor an invalid or ultra-vires act on the
part ol the state. The impugned enactment is made well within

the provisions of the Constitution.
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II. FOR THAT, this Hon’ble Court reported as (1992) Supp {3) SCC

3.

917 Indra Sawhney v. Union of India, opined that there is no

constitutional or legal bar to a State categorizing the backward
classes as backward and more backward. Il a State chooses to
do categorisation, it is not impermissible in law. As such, the
Constitutional provision enabling grant of reservation
encompasses the power for the State to classify or sub-classify
backward classes. Existence of power for the State in Section 7
of the Tamil Nadu Act 45 of 7994, enabling the State to classily
and sub-classify the Backward Classes of citizens, including
Most Backward Classes, has been exercised by the State based
on the report presented by the Tamil Nadu Backward Classes
Commission.

FOR THAT, the Tamil Nadu_ Act 8 of 2021 has been enacted in
compliance with the Constitutional provisions, other applicable
laws and on the basis of adequate data disclosed by the reports
of the Tamil Nadu Backward Classes Commission. As such,
implementation of the impugned Act is not barred in any

manmner.

KK. FOR THAT, this Hon'ble Court reported as (2014) 5 SCC 438

National Legal Services Authonty v. Union of India had directed

the State Governments to take steps to treat them as socially

and educationally backward classes of citizens and extend all



kinds of reservation in cases of admission in educial
institutions and for public appointments. In compliance thereof,
this State has notified the Transgender corr-Lmunity as Most
Backward Classes, in G.O. Ms No. 28, Backward Classes and
Minorities Welfare Department dated 06.04.2015.

FOR THAT, it is respecifully submitted that, this Hon'ble
Court in its order dated 13.07.2010 reported as (2012) 7 SCC 41

SV Joshi & Ors. v, State of Karnataka observed that the

amendments to the Constitution made by 770 81st, 851 and
93rd Amendments; and decisions of this Hon'ble Court in M.
Nagaraj v. Union of India & Ors, [(2006) 8 SCC 2121 and Ashoka
Kumar Thakur Vs, Union of India &Orvs. [(2008] & SCC 1],
relating to the subject matter of reservatipn to Scheduled
Castes/Scheduled Tribes/Other  Backward  Classes in
employment and education, as the case may be, subsequent Lo
the judgment of Indra Sawhney's casc (1992), the Court directed
the State to place adequate quantifiable data before the Tamil
Nadu Backward Classes Commission to justify the quantum of
reservation in pursuance of the said judgments and, based on
the decision of the Commission, to revisit the reservation, within
a period of one year (i.e., before 12.07.2011). However, this
Hon'ble Court preferred not to express any opinion on the

yalidity of Tamil Nadu Act 45 of 1994 at that stage. In
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supplied all such quantifiable data enumerated by the Tamil
Nadu Second Backward Classes Commission (Ambasankar
Commission) and such other empirical data as requested by the
Tamil Nadu Backward Classes Commission. The Tamil Nadu
Backward Classes Commission gave its report to the
Government on 8.7.20L1, stating that the quantiliable data then
available with the State justified the guantum of reservation
nrovided when the Tamil Nadu Act 45 of 1994 was passed. The
report of the Tamil Nadu Backwafd Classes Commission was
placed before the Cabinet of Ministers and necessary orders
were issued in G.0.Ms.No.50, BC, MBC & MW dept, dated
11.7.2011, to continue to implemnent the reservation as per the
Tamil Nadu Act 45 ol 1994. Subsequent thereto, several Writ
Petitions, in W.P.(C) Nos.365 of 2012, 460 / 20t3, 64112014, 5t9
/ 2015, 533/20t5, 558 / 20 15, 6 18 /20 15 and 12 1 2021,
have been filed before this Hon'ble Court; and these matlers are
pending.

MM. FOR THAT, it is submitted that reading together Articles
3388, 342A and 366 (20C) inserted by the Constitution {(102nd
Amendment) Act, 2018, we.l. 15082018, presumption of the
State is that until the Presidential notification of Socially and

Educationally Backward Classes for the State is published
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under Article 342A of the Constitution, any reference 10 te
Socially and Educationally Backward Classes in Article 3388
would mean only the Other Backward Classes (OBCs) enlisted in
the Central List of OBCs for the State notified earlier by the
Government of India, which was saved by the National
Commission for Backward Classes (Repeal) Act, 2018, passed
along with the above said 1020¢ Amendment to the Constitution.
In no way it can be considered that the State lists of Backward
Classes notified under the Tamil Nadu Ac:t.45 of 1994 has
ceased to operate subsequent to the above amendment; there is
nothing in the Constitution (10204 Amendment) Act, 2018,
expressly or impliedly to contend that the existing State lists of
Backward Classes would lapse after the above amendment. The
procedure referred to in Article 3388 may be suitable for the
purpose of the Central List of OBCs; as such, it is of no
significance for the State to comply with Article 3388(9) for
exercising its power under the Tamil Nadu Act 45 of 1994, iﬁ
pursuance of Articles 15(4) and 16{41 of the Constitution.

FOR THAT, it is most respectfully submitted that this Hon’ble

Court reported as (1992) Supp 3 SCC 217 Indra Sawhney v.

Union of Indigat para 861 (A) of SCC {which is equivalent to para

123(i) cited in the petition), directed that, "the Government of

india, each of the State Governments and the Administrations of



Union Territories shall, within four months from tay,
constitute a permanent body for entertaining, examining and
recommending upon requests for inclusion and cofaplaints with
over-inclusion and under-inclusion in the lists of other
backward classes of citizens. The advice tendered by such body
shall ordinarily be binding upon the Government”, In
compliance with the directions of this Honble Court, the Tamil
Nadu Backward Classes Commission was constituted in the
year 1993; and this Commission has been rcconstituted frem
time to time. The impugned Tamil Nadu Act & of 2021 was
enacted in consultation with the above Commission, 1In
compliance with Section 7 of the Tamil Nadu Act 45 of 1994,
after issuance of. specific Terms of Reference, on 21.3.2012,
regarding grant of internal reservation within the reservation
provided for Most Backward Classes in the State. For enactment
of the impugned Act, the report submitted on 13.6.2012, by the
then Chairman of the Commission on the one hand and the
dissenting views expressed thereon by the then Members on the
other hand leading to several legal questions were carefully
considered in rightful manner in consultation with the legal
experts and also with the existing Chairman of the Commission,
reconstituted on 08.07.2020, in his capacity as an expert, a

retired Judge of the High Court, having significant information
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about the issue on hand. The impugned enactment was ased
in compliance of the Constitutional provisions and the
procedural formalities to be followed for suh-classification
amongst the backward class of citizens. It cannot be stated to be
a colourable exercise of power to deprive any particular section
of the society.

FOR THAT, it is respectfully submitted that the request for
appointment of Nodal officer for household survey of Denotified
Tribes throughout India is of no significance for taking a
decision on the report submitted by the Tamil Nadu Backward
Classes Commission earlier thereto. The impugned enactment
has not sub-classified within the Denotified Communities
published in this State, all the 68 Denotified Communities are
kept intact in the "Part-MBC and DNC" ol LheISchedule annexed
to the Act. Therefore, the impugned Act is not arbitrary, illegal,
discriminatory or violative of the Constitutional provisions.

FOR THAT, the State has enacted. the Tamil Nadu Act 8 of 2021
only based on adequate authenticated data on population of the
Most Backward Classes and Denotified Communities
enumerated by the Tamil Nadu Second Backward Classes
Commission in the year 1983. As per the directions issued In
the order dated 14.12.7982, of this Hon’ble Court, in W.P

No0s.4995, 4996, 4997 /80 and W.P. No.402/81, the Tamil Nadu
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Second Backward Classes Commission was constituted under
the Chairmanship of ThiruJ.A.Ambasankar, 1AS.,(retd)., in the
year 1982, with specific Terms of Reference as to the
enumeration and classilication of Backward Classes. The
Ambasankar Commission submitted its report 1O the
Government in 1985, alter carrying out cent per cent door-to-
door enumeration of entire population of the State. The caste-
wise population data disclosed by the Ambasankar Commission
is the only authenticated data available as of now before the
State; and such data can be used affectively to plan for sub-
classification within backward classes of citizens in proportion
to the respective communities or groups. From the report
submitted by the Tamil Nadu Backward Classes Comrmission, in
the year 2012, and the views expressed thereon by the existing
chairman of the commission, the proportion of population of
different categories, as enumerated in the castewise survey of
entire populace of the State held in the year 1983 by the
Ambasankar Commission, has been worked oul and the
classification was made in the schedule of the Tamil Nadu Act 8
of 2021. The following table discloses the population data relied
upon by the State from authenticated reports of various

Backward classes commissions of the State:-
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Category specified in
the Schedule of the
Tamil Nadu Act 8 of
2021

Population
as on 1983,
referred to
in the
report of
TNBCC

Percentage ' Percentage of W
w.r.to total | special '
State i reservation \
population of | provided
4,99,90,743
ason 1983

Part-MBC (V)
communities
(Vanniakula
Kshatriya (including
Vanniyar, Vanniya,
VanniaGounder,
Gounder or Kander,
Palli and Agnikula
Kshatriya) o
Part-MBC and DNC
communities
[Denotified
Communities (68
entries) and Most
Backward Classes
having similarity with
Denotified
Communities grouped
together with
fishermen
communities and
Vannar community in
Most Backward
Classes|

65,04,855

10.5

13.01

42,87,466

Part-MBC
communities [Other
Most Backward
Classes not included
in the above two
Parts|

15.25,424

Total population of

T172317,745 |
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As such, the classification has been made in the above enactment

within the Most Backward Classes in three categories, as given

above, only based on adequate population data with the object of
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rendering more meaningful distributive social justice amongst Most

Backward Classes of the State.

QQ. FOR THAT, it is respectiully submitted that Most Backward
Classes (49 entries) and Denotified communities (68 entries) had
been provided with 20 per cent reservation equally considering
their more backwardness within the backward classes of citizens
in this state, since 1989. It is pertinent to note that both
Denotified Communities and Most Backward Classes were
treated as equals for conferment of reservation benefits. Various
demands from the communities notified as Most Backward
Classes as well as Denotified Communities requesting for
internal reservation within the reservation provided for Most
Backward Classes and administrative feasibility of distributive
social justice amongst the Most Backward Classes and
Denotified Communities, without exceeding 20 per cent provided
already to them, warranted prescription of internal reservation
commensurate with their respective population.

RR. FOR THAT, in light of judgment reported as (1992) Supp.3

3CC 217 Indra Sawhney v. Union of India has held that, “a caste

can be and quite often is a social class in India”. The classes of
Vanniakula Kshatriya (including  Vanniyar, Vanniya,
VanniaGounder, Gounder or Kander, Padayachi, Palli and

Agnikula Kshatriya) grouped together for ethnological and socio-
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cultural similarity finding place in single entry of the List of
Most Backward Classes can very well be stated to be a social
class for the purpose of sub-classification. Similar such exercise
has already been done in the State of Kerala amongst OBCs,
wherein from out of one list ol OBCs for the State, eight
categories within OBCs were sub-classified for grant of
reservation in turns, The authenticated data enumerated in the
State, during 1983, in compliance with the directions of this
Hon’ble Court, was 65,04,855, constituting 13.01 per cent of the
then total population of the State, ie. 4,99,90,743. The
Vanniyakula Kshatriya communitics have been granted
reservation at the rate of 10.5 per cent, which cannot be stated
to be disproportionate or excessive. Though there is
permissibility for conferment of separate reservation to each
community within the 20 per cent reservation available for Most
Backward Classes and Denotified Communities, similar to the
Vanniakula Kshatriya, such a step if administered would prove
to be prejudicial to the smaller populatecl communities, as their
entitlement to reservation in the roster would reach once in a
while in decades. In this perspective, as separate internal
reservation within the reservation cannot be granted to a
particular community based upon their population, an attempt

to group some of the communities placed in the list of Most



Backward classes having similarity and to provide them with "

certain percentage of reservation based upon their population
data cannot be stated to be discriminatory.

SS. FOR THAT, even if there exists a presumption of the
Respondent regarding over-representation ol the Vanniakula
Kshatriya communities in the reserved scats amongsl Most
Backward Classes, if at all, is assumed to be correct, the policy
taken for fixation of 10.5 per cent to Part MBC (V) communities
in the impugned Act can only empower the other groups of
communities within Most Backward Classes facilitating them to
acquire the benefits of reservation due to them commensurate
with their population proportion, which are likely to be snatched
away by Vanniakula Kshatriya. As such, it cannot be claimed
that only the Vanniakula Kshatriya have been favoured by this
enactment. Further the special reservation of 10.5 per cent
provided to Vanniyakula Kshatriya Communities within the 20
per cent reservation provided for the Most Backward Classes
and Denotified Communities is based on the proportion of their
population and the same is based on the backwardness
assessed by the number of Vanniyar Community candidates
entering government service in the past years. The State has
considered necessary population data disclosed by the Tamil

Nadu Backward Classes Commission {rom authenticated



sources before enactment of the impugned law. T law
strengths the distributive justice enabled under Article 3g and
39 of the Constitution.

FOR THAT, this Hon’ble Court reported as (1992) Supp 3 SCC

217 Indra Sawhﬁeu v. Union of India, directed that, "the

Government of india, each of the State Governments and the
Administrations of Union Territories shall, within four months
frorn today, constitute a permanent body for entertaining,
examining and recommending upon requests [or inclusion and
complaints of over-inclusion and under-inclusion in the lists of
other backward classes of citizens. The advice tendered by such
body shall ordinarily be binding upon the Government". There is
no question of inclusion, over-inclusion or under-inclusion in
the Backward Classes or Most Backward Classes, as the case
may be, has been dealt with by the Commission in the process
of making the impugned Act. The List of Most Backward Classes
and Denotified Communities have been notified duly complying
with the tests for backwardness prescribed under the Article
15(4) and 16(4} of the Constitution. There is no guestion of new
addition in the list of Most Backward Classes. Only the
communities already enlisted as Most Backward Classes have

been sub-categorised to ensure more equitable social justice.



The statutory requirement of Section 7 of the Tamil Nadu Act 45
of 1994 has been strictly complied with.

UU. FOR THAT, the enactment of the Tamil Nadu Act 8 of 2021
and enforcement thereof by taking a policy decision is well
within the provisions of the Tamil Nadu Act 45 ol 1994, based
on the reports submitted by the Tamil Nadu Backward Classes
Commission for the specific purpose of sub-classification
amongst Most Backward Classes, cannot be sought to be
awaited for the report to be submitted by another Comrnission
constituted in this State. In G.0.Ms.No0.99, Backward Classes,
Most Backward Classes and Minorities Wellare Department,
dated 21.12.2020, a "Commission for Collection of Quantifiable
Data on Castes, Communities and Tribes of Tamil Nadu” has
been constituted to collect data pertaining to various social,
educational, economic and political parameters of the
population of the State, and appointed Hon’ble Thiru Justice
A.Kulasekaran, retired Judge of High Court, as the Chairman of
the Commission. The Terms of Relerence issued to this

Commission are as follows:-

L. The Commission shall take appropriate steps to
identify the number of castes and tribes in the
State of Tamil Nadu including migrants domiciled

in Tamil Nadu.
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232

The Commission shall collect quantifiable data for
each of these identified castes and tribes.

The Commission shall obtain such information as
if may consider necessary or relevant for their
purpose in such form and manner as they may
think appropriate from relevant authorities,
organizations or individuals as may in the opinion
of the Commission be necessary | or of assistance;
The Commission may form subcommittees {rom
amongst its members and hold sittings of the
Commission or of such sub-committees at such
times and such places as may be' determined by
or under the authority of the Chairman

The Commission will submit its report to the
Government within 6 months.

In G.0O.Ms.No.102, Backward Classes, Most
Backward Classes and Minorities Welfare
Department, dated 26.12.2020, the Official
Members have been appointed for that
Commission. The said Commission has not
submitted any report to the Government as per

the Terms of Relerence within its tenure.



913

\IN. FOR THAT, in a democratic polity an elected Government
cannot be barred from exercise of its power to make a policy to
legislate any law during its tenure, until the last minute it holds
power to meet the public opinion at large. The process of
consultation for sub-classification within the was started as
early in the year 2012, when the Tamil Nadu Backward Classes
Commission was issued with additional terms of Reference for
this purpose. The report submitted, in 2012, by the then
Chairman ol the Commission on the one hand and the
dissenting views expressed thereon by the then Members on the
other hand leading to sevérai legal questions were carefully
considered in rightful manner in consultation with the legal
experts and also with the existing Chairman of the Commission
in the capacily of an expert scrved as a Judge of the High Court
having significant information about the issue on hand. The
Government had been thoroughly examining the [easibility of
subclassification for several years belore coming up with a policy

of passing the impugned Act.

WW. FOR THAT, it is pertinent to note the view of chairman’s
recommendation at page 48 thereof, in the following terms:-

“The Commission made herculean efforts to obtain as
many as 47 tables computerised from out of the mass of
data collected by it in record time. As and when the

computerised  tables were received  from  the
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Commissioner of Statistics the tables were made
available to the Members. Tables relating to Stage [
survey were furnished on 8% November, 1984. The sets
of tables relating to Stage II survey were furnished to
Members on 220 January 1985, 31st January 1985, 5t
February 1985 and 14" February 1985,

The population figures have been collected by a house-to-
house cent percent survey. The surveys have been
conducted methodically and properly, without any room
for bias or partisanship. The population figures were
made available as early as on 8th November 1984,
Accepting the figures, the Commission took a number of
decisions. To question its accuracy of this stage 1s

unfair.”

[n G.O.Ms.No. 1564, Social Welflare, dated 30.7.1985,
the Government considered the recommendations
contained in the minority report of the Chairman and in
the majority report of Members, and accepted one of the
recommendations of the majority report that the State
average may be adopted as the cut-off point for
enlistment of Backward Classes; and passed order
accordingly for notifying Backward classes. The
challenges against the above Government Order, among
others, before this Hon'ble Court, in W.P.(C] No.18 of
1987, were disposed of in its Order, dated 19.8.1996.

XX, FOR THAT, the existence of power for the State in Section 7 of
the Tamil Nadu Act 45 of 1994, enabling the State to classily
and sub-classify the Backward Classes ol citizens, including

Most Backward Classes, has been exercised by the State based



on the report presented by the Tamil Nadu Backward Classes
Commission. The Constitutional provisions enable the
Government to ensure that each and every community in the
Most Backward Classes have equal and equitable rights to
distributive social justice in the form of sub-classification. When
the procedural formalities in this regard. have already been
completed by the Government, there is no statutory bar to sub-
classify amongst Most Backward Classes. In the earlier
occasions the power to sub-classify within the Backward Classes
has bheen exercised by the State to provide for separate
reservation to Backward Class Muslims, by enacting the Tamil
Nadu Act 33 of 2007, and the said Act is being actively
implemented in the State. There is no prohibition in the
Constitution of India preventing the State {rom enacting the law.
Articles 245 and 246 of the Constitution of india give plenary
power to the State Legislature to make the legislation. Reading
together the provisions of Articles 15(4), 15(5) and 16(a) with the
Entry 41 of the State List and Entry 25 of the Concurrent List of
the Seventh Schedule of the Constitution of India, the power
conferred upon the State to sub-classify amongst Backward
Classes of citizens specified in the Tamil Nadu Act 45 of 1994
can be exercised by the State through a law with the assent of

the Governor.
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GROUNDS FOR INTERIM RELIEF 23“&

Because the Petitioner has a prima facie case as it has acted

diligently, and the entire administration would suffer immense

hardship.

Because the impugned order is erroneous, contrary to existing
provisions of law and deserves interference by this Hon'ble
Court otherwise it will open the [oodgates for lot of

representations/litigation.

Because the balance of convenience 1is in [avour of the

Petitioner.

MAIN PRAYER:

The Petitioner therefore, prays that this Hon’ble Court may be

pleased to:

a) Grant Special Leave to appeal against the final impugned

judgment dated 01.11.2021 in W.P. No. 6429 of 2021 passed by

the Hon’ble Madurai Bench of Madras High Court; and

b) Pass other appropriate order or orders as are deemed [t and

8.

proper in the facts and circumstances of the case;

INTERIM RELIEF:

The Petitioner, in the circumstances, most respectfully prays

that this Hon’hle Court may be pleased to:



a. Grant ad interim ex-parte order of stay on the final judgment
and order dated01.11.2021 in W.P. No. 6429 of 2021 passed
by the Hon'ble Madurai Bench of Madras High Court; and

b.  Pass such further and other orders as to this Hon'ble Court
may deem just and proper in the [acts of the present case.

AND FOR THIS ACT OF KINDNESS THE PETITIONER AS IN
DUTY BOUND SHALL EVER PRAY.

- SETTLED BY:

DR. ABHISHEK MANU SINGHVI
SENIOR ADVOCATE

DRAWN BY:
D. KUMANAN, ADVOCATE FILED. BY
D. KUMANAN
ADVOCATE FOR THE PETITIONER

DRAWN ON:

FILED ON;
NEW DELHI



IN THE SUPREME COURT OF INDIA g
CIVIL APPELLATE JURISDICTION

SLP (C) NO. OF 2021

IN THE MATTER OF:

The Government of Tamil Nadu

Represented by its Secretary,

Backward Class Commission ...Petitioners
Vs,

C. Vyayakumar ...Respondent

CERTIFICATE

Certified that the Special leave petition is confined only to the
pleadings before the Court/Tribunal whose order is challenged and
the other documents relied upon in those proceedings. No
additional facts, documents or grounds have been taken therein or
relied upon in the Special leave petition. It is further certified that
the copies of the documents/annexures attached to the special
leave petition are necessary to answer the questions of law raised
in the petition or to make out the grounds urged in the special
leave petition for consideration of this Hon’ble Court. This
certificate is given on the basis of the instructions given by the
petitioner/person authorized by the petitioner whose affidavit is

filed in support of the Special Leave Petition.

(D. KU )

Advocate [or Petitioner

Date: -
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IN THE SUPREME COURT OF INDIA
CIVIL APPELLATE JURISDICTION
SPECIAL LEAVE PETITION (CIVIL) NO. 2021

IN THE MATTER OF:

The Governrment of Tamil Nadu,
Rep. by Its Secretary Backward
Class Commiission ...Petitioners

. Vs,
C. Vijayakumar -, - - ...Respondents

AFFIDAVIT FOR SPECIAL LEAVE PETITION

I, C.Kamaraj, S/o;:,: Chinnépéiyéif;, aged about 58 years, working as the
Member-Secretary, Tamil Nadu Backward Classes Commission, 212, R.K.
Mutt Road, Mylapore, Chennai-600 004, Tamil Naduy, hereby solemnly

affirm and sincerely state as follows:-

1. That, 1 am the Member-Secretary, Tamil Nadu Backward
Classes Commission, Chennai-600 004, of the Petitioner in the
above mentioned Special Leave Petition and as such I am well
conversant with the facts and circumstances of the case and
authorized to swear this affidavit for me and other petitioners
as well. < i

2. 1 have read and understood that the contents of the Special
Leave Petition at para~l to 8 at pages lg’.‘f to 28¥., Synopsis and
List,of Dates’at Pages “B” to(1G and Applications in 1As are true
and correct to the best of my knowledge, belief and information
“on record, - ¢

3 . +“That, the annexure are true and correct typed copies of the
respective originals and nothing herein is false and no material
has been concealed.

Y

N

Q}’/ - DEPONENT

Cx Qe g Sy ' '

"5\ c”;n;;:’f-*s s = ok Y R SECRETARY
~E : Ty, HATIHI BACKWARD CLASSES

GOSN, CHERNA - BUE J0.



1, the above nam

designation and what ar

/2] Qb

VERIFICATION

ed declare that this is my name, signature and official

e all stated in above said paragraphs are true and

correct to the best of knowledge, belief and information oD record. No

\ - . k
material fact has been concealed and verified the samc o this . )‘IQ\ . day of

November, 2021.

Identified by me.

DEPONENT

MEMBER SECRETARY
TANIL NADU BACKWARD CULASSBLS
COMMISSION, CHENNA - 0D Gia

PR -
e R

P n et
B RARUPFIAH, sa, 5 )
aDVOOATE & ROTARY PURLIC
GONT P INDA /-
MR MAGAR e ahmr




GOVERNMENT OF MADRAS

STRACT S, :

HARIJAN WELFARE - Education — Backward Classes — Most Backward
Communities — Grant of educational concessions — Orders passed.

DEPARTMENT OF INDUSTRIES, LABOUR AND COOPERATION
G.0.Ms.No.353 Dated the 31st January, 1957
Read the following:-

From the Director of Harjjan Welfare, Confdl. Letter
No0.A3.23071/54, dated 27.3.55.

From the Director of Public Instruction, letter No.2381/55,
dated 18.5.55.

From the Director of Public Instructions, Confdl. Letter
No.R.C.No0.1355-E4 /55, dated 12.6.56.

ORDER:-

The Government have had under consideration for sometime a
proposal to classify certain Backward Communities as “Most Backward
Classes” for extending to them the educational concessions admissible to
Scheduled Castes as they are found to be almost as backward as the
Scheduled Castes, but could not be classified as such as they do not
satisfy the criterion of untouchability. The Director of Harjjan Welfare,
who was consulted has agreed with the proposal and has submitted a list
of communities which can be treated as “most backward” among the
backward classes. The Director of Public Instruction has stated, that
apart from the fact thélt it is difficult to assess degrees of backwardness,
the recognition of a “most backward class” among “Backward Classes”
will evoke endless protests and appeals and was therefore against the
proposatl.

The Backward Classes Commission, have, in their report, classified
certain communities as “most backward” and have suggested that
preference may be given to them over other communities in the list of
Backward Classes for the grant of educational concessions, etc. The
Government have examined the proposals of the Director of Harijan
Welfare in the light of the reéommendations of the Backward Classes

Commission and accept the principle that some of the communities now
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classified as other Backward Classes in the State should be treated as
most backward than the rest and given the special treatment generally
extended to Scheduled Castés. The Government accordingly direct that
the communities mentioned in the annexure to this order be classified as
most backward classes among the other backward classes now
recognised in this State and that they may be granted for the present
only the educational concessions admissible to Scheduled Castes from
the academic year 1957-58.
(BY ORDER OF THE GOVERNOR)
G.G.REDDI
SECRETARY TO GOVERNMENT.
/TRUE COPY/

ANNEXURE
LIST OF MOST BACKWARD COMMUNITIES WITHIN
THE LIST OF BACKWARD CLASSES.

1. Agnikula Kshatriya, Palli, Vanniyakula Kshatriya
2. Ambalakaran

3. Ambika

4, Andi Pandaram

5. Bestha

6. Nhandari

7. Bhatraju

8. Boya

9, Chatada, Chattada, Srivaishnava
10. Dasari

11. Dommara

12. Eravallar

13. Galada Konkani

14. Gramani, Shanan

15. Gudigara

16. Irulan

17. Isaivellalar, Melakarar (Tanjore District)
18. Jambuvanodai

19. Jandara

20. Jogi

21. Kongu Chettiar (Coimbatore District)
22. Koracha

23. Kulala

24. Kunnuvar Mannadi

25. Kuruba, Kurumba

26. Kuruhini Chetty



27. Madugar, Medavar, Mahendra, Medara
28. Mangala

29, Maruthuvar

30. Modi-Banda

31. Mond-golla

32. Mukhari

33. Muttakkampatti

34. Narikoravan

35. Navudian

36. Nokkar

37. Oddar, Odde, Vadde, Veddai, Vedde
38. Padayachi (Villayan Kuppam (South Arcot and Salem
districts).

39. Parvatharajakulam, Pattanavar, Sembadavar
4. Parel Madivala

41. Pichigunta

42, Punnan Vettuva Gounder

43. Siviar (Coimbatore District)

44, Sozhia Chetty

45. Telugu Patty Chetty

46. ‘Thottia Naickan

47. Thurpukapu

48. Thondaman

49, Valaian

50. Vathi

51. Velakatalavan

52. Vettaikaran

53. Vettuva Gounder

54, Vilkurup

55. Yoggeeswara

56. Vannan

57. Kusavans

58. Navithans

/TRUE COPY/

=
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GOVERNEMNT OF TAMIL NADU
SOCIAL WELFARE DEPARTMENT 2““
G.0.No.72, lst February 1980

Backward Classes in Tamil Nadu - Application of Income Criterion

Orders ~ Revised.

READ-

1. G.O.Ms.No.1156, Social Welfare, dated 214 July 1979,

2. G.0.Ms.No.1233, Social Welfare, dated 13t July 1970.

3. G.0.Ms.No.1310, Social Welfare, dated 30t July 1979.

4. G.0.Ms.No.1312, Social Welfare, dated 30t July 1979.

5. G.0.Ms.No.1402, Social Welfare, dated 13th August 1979.

6. G.0.Ms.No.1863, Social Welfare, dated 30th November 1979.
Order.- No.72, Social Welfare, dated 15t February 1980.

In the Government Order first cited above, the Government
prescribed an income ceiling of Rs.9,000 for determination of Backward
Classes eligible to avail themselves of the concessions of reservation for
admission into educational institutions and for recruitment to Public
Services in the State. Various representations have been received by
Government for and against the orders issued in the Government Order
first read above. The Government also convened an “All Party Leaders
Meeting” on 21st January 1980 to ascertain their views in the matter.
After considering the representations received and the views expressed by
the leaders of the Political parties, the Government have decided that the
ceiling limit fixed in the Government Order first read above be removed.

2. The Government also declare that the persons belonging to
the castes and communities specified in the Annexure to this order will
be considered as socially and educaticnally backward for purposes of

Article 15(4) of the Constitution irrespective of their income. This order



will apply for reservation of seats in all educational instittion ,
professional or otherwise.

3. The Government also declare that persons belonging to the
castes and communities mentioned in the Annexure to this order will be
considered as Backward Classes of citizens irrespective of their income
and that they are not adequately represented in the services under the
State with reference to Article 16(4) of the Constitution. This order will
also apply for purposes of recruitment to the Public Services.

4. This order takes effect on and from the 24th January 1980, in
supersession of the orders in G.0.Ms.No.1156, Social Welfare, dated 2nd
July 1979 and other subsequent orders specifying the castes and
communities as socially and educationally backward for the purposes of
Articles 15(4} and 16{4} of the Constitution.

(By order of the Governor)
A S AHLUWALIA
Commissioner and

Secretary to Government
To

The Director of Backward Classes, Madras-5
The Director of Harijan and Tribal Welfare, Madras-5.

/TRUE COPY/
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25
26
27
28
29
30
31
32
33
34
35
36

37
38

ANNEXURE zu&

List of Backward Classes throughout the State of Tamil Nadu.

Agamudayar of Southern Tamil Districts belonging to
Mukkulathors.

Agamudayar of Northern Tamil Districts

Thozhu or Thuluva Vellala

Ambalakarar

Andipandaram

Archakarai Vellala

Badagar

Bestha, Siviar

Bhatraja (other than Kshatriya Raju)

Billava

Bondil

Boyar, Oddar

Dasari

Dekkani Muslims

Dommara

Devangar (Sedar)

Dudekula

Enadi

Eravallar (except Kanyakumari district and Shenkottah taluk of
Tirunelveli district where the community is a Scheduled Tribe].
Gangavar

Gavara, Gavarai (Kavarai} and Vadugar (Vaduvar) Other than
Kamma, Kapu, Balija and Reddi

Gowda (including Gammala, Kalali and Anuppa Gounder)
Converts to Christianity from Scheduled Castes irrespective of
generation of conversion for the purpose of reservation of seats in
Educational Institutions and for seats in Public Service

Hegde

Idiga

Illathu Pillaimar

Isaivellalar

Jambuvanodai

Jangam

Jhetty

Jogi

Kabbora

Kambar

Kaikolar, Sengunthar

Kalingi

Kallar

Kalveli Gounder

Kammalar or Viswakarma and Viswakarmala (including Thattar
or Porkollar, Kannar, Karumar or Kollar, Thacher and Kalthacher)
Kani or Kanisu or Kaniyar Panikkar

Kannada Saineegar, Kannadiyar and Dasapalanjika (Coimbatore
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40
41
42
43
44
45
46

47
48
49
50
51
52
53
54
55
56
57
58
59
60
61
62

63
o4
65
06
67
68
69
70
71
72
73
74
75
76
77

78

and The Nilgiris Districts} Z“'k

Karuneegar (Seer Karuneegar, Sri Karuneegar, Sarattu
Karuneegar, Kaikatti Karuneegar, Mathu Vazhi Kanakkar, Sozhi
Kanakkar and Sunnambu Karuneegar)

Katesar of Pattamkatti

Kavuthiyar

Kerala Mudali

Kharvi

Khatri

Kongu Chettiar (Coimbatore district)

Kongu Vellalars ( including Vellala Gounder, Nattu Gounder,
Narambukkatti Gounder, Tirumudi Vellalar, Thondu Vellalar,
Pala Gounder, Poosari Gounder, Anupa Vellala Gounder,
Kurumba Gounder, Padaithalai Gounder, Chendalai Gounder,
Pavalankatti Vellala Gounder, Pala Vellala Gounder, Sanku
Vellala Gounder and Rathinagiri Gounder)

Koppala Velama

Koracha

Koteyar

Kulala (including Kuyavar and Kumbarar)

Kunchidigar

Kunnuvar Mannadi

Kurumba

Kurhini Chetty

Labbais whether their spoken language is Tamil or Urdu
Lambadi

Mahratta (non-brahmin) (including Namdev Mahratta)
Malayar

Mapilla

Male

Maravar

Maruthuvar, Navithar, Mangala, Velakattalavar, Velakkattalanair
and Pronopakari

Moniagar

Moundadan Chetty

Mahendra, Medara

Mukkuvar or Mukayar(including converts to Christianity)
Mutlakampatti

Muthuraja (Muthuracha, Muttiriyar, Muthriyar and Mutharaiyar]
Nadar, Shanar and Gramani

Nagaram

Nangudi Vellalars

Narikoravar

Nokkar

Qdiya

Ovachar

Pamulu

Panar (except in Kanyakumari district and Shenkottah taluk of
Tirunelveli district where the community is a Scheduled Caste).
Pannayar {including Kathikarar in Kanyakumari district)
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80

31
82

83
84
85
86
87
88
89

90
91
92
93
94
95
96
97

98
99
100
101
102

103
104
105

106
107
108

109

110

111

112
113
114
115
116

Pannirandam Chettiar or Uthama Chettiar zqs
Paravar including converts to Christianity (except Kanyakumari
district and Shenkottah taluk of Tirunelveli district where the
community is a Scheduled Caste).

Parkavakulam (Suruthimar, Malayamar, Nathamar]

Meenavar (Parvatharajakulam, Pattanavar, Sembadavar including
converts to Christianity)

Perike

Poraya

Pulluvar

Punnan Vettuva Gounder

Pusala

Reddy (Ganjam)

Sadhu Chetty including Telugu Chetty, Telugupatty Chetty,
Twenty Four Telugu Chetty

Salivagana :

Saliyar (Padmasaliyar, Pattusaliyar, Pattariyar, Adhaviyar)
Sathatha Srivaishnava (including Sathanai)

Savalakarar

Senaithalaivar, Senaikudiyar and Illaivaniyar

Sourashtra {Patnulkarar)

Sozhia Chetty

Sozhia Vellalar (including Sozha Vellalar, Vetrilaikaaran,
Kodikalkarar and Keerakarar)

Srisayar

Thogata Veerakashatriya

Tholuva Naicker and Vetalakara Naicker

Thoriyar

Thottiya Naicker (including Rajakambalam, Gollavar, Sillavar,
Thockalavar and Tholuva Naicker)

Thondaman

Uppara

Urali Gounder (throughout the State}, Orudya Gounder (in
Madurai, Coimbatore, Tiruchirapalli and Salem districts)
Velaiyar

Valmiki :

Vaniyar, Vania Chettiar (including Gandla, Ganika, Telikula and
Chekkalar)

Vannar (Salavai Thozhilalar) (except Kanyakumari district and
Shenkottah taluk of Tirunelveli district where the community is a
Scheduled Caste).

Vanniyakula Kshatriya (including Vanniya, Vanniyar, Vannia
Gounder, Gounder or Kauder, Padayachi, Palli)

Vedar (except Kanyakumari district and Shenkottah taluk of
Tirunelveli district where the community is a Scheduled Caste).
Vallamber

Vellan Chettiar

Vettaikarar

Vettuva Gounder

Virakodi Vellala
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117 Vokkaligar {including Vakkaligar, Okkaligar, Kappliyar, Kappiliya,
Okkaliya Gowda, Okkkaliya Gounder, Okkaliya Gowda)

118 Wynad Chetty of the Nilgiris District

119 Yadava (including Idaiyar, Telugu speaking ldaiyar known as
Vaduga Ayar or Vaduga Idaiyar or Golla, Mond Golla, Asthanthra

Golla)
120 Yavane
121 Yerukula
122 Yogeeswarar

EXPLANATION.

A person belonging to any of the sub-sects deleted from oid list
mentioned in the column (1) of the table below, shall be regarded as
belonging to the main community mentioned in the column {2) of the

table below:-

Name of the deleted sub-sects
from the old list.
(1)

i.Moopanar, Nainar

2.Easanattu Kallar
3.1lluvar (Ezhuvar, Illathar)
4. Agnigula Kshatriya

5. Uppillia Sagara
6. Chattadi, Chattada Sri Vaisnava

7. Agasa, Madivala, Ekali Rajakula,
Veluthadar, Rajaka

8. Perike Balijja

9, Kamsala, Viswabrahmin

10. Karumaravar

Name of the main community.

{2)

1.Parkavakulam (Surithimar,

2.
3.
4,

5.

Malayamar, Nathamar)
Kallar

athu P illaimar
Vanniyakula Kshatriya
(including Vannia, Vanniar,
Vannia Gounder, Gounder
or Kandar, Padayachi, Palli).
Uppara

6.Sathiba Sri Vaishnava

(including Sathani)

. Vannar (Salavai Thozhilalar)

. Perike
. Kammalar or Viswakarma

and Viswa kamala (inchuding
Thattar or Porkollar,
Kannar, karumar or Kollar,
Thachar and kalthachar.)

10. Maravar

II. List of backward classes in Kanyakumari district and Shencottah

taluk of Tirunelveli district.

1  Alwar, Azhavar and Alavar
2 Arayar (Nulayar)

3 Aryavathi

4. Chavalakkarar

5

L

Chettu or Chetty (including Kottar Chetty, Elur Chetty. Pathira



Chetty, Valayal Chetty, Pudukkadai Chetty)
6 Ezhuthachar

7  Ezhavathy

8 Ezhuva

9  Kalari Kurup (Kalari Panicker)
10 Kudumbi

11 Naikkar

12 Nanjil Mudali

13 Odar

i4 Perumkollar

15 Sakkaravar (Kavathi)

16 Tholkollar

17 Veerasaiva

18 Veluthedathu Nair

*19 Krishnanvaka

*20 Latin Catholics

*21 C.8.1. formerly S.I.U.C.

* NOTE.- The following communities are treated as Backward
Classes only for the purpose of Reservation of seats in educational
institutions and for the posts in Public Services:-

Latin Catholic,

Krishnavaka,

CSI Formerly SIUC.

Il List of Most Backward Classes throughout the State of Tamil Nadu.

Ambalakarar

Andipandaram

Bestha, Siviar

Bhatraja (other than Kshatriya Raju)

Boyar, Oddar

Dasari

Dommara

Eravallar (except Kanyakumari district and Shenkottah taluk of
Tirunelveli district where the community is a Scheduled Tribe).
9 Isaivellalar

10 Jambuvanodai

11 Jangam

o~ b Wk~

12 Jogi .
13 Kongu Chettiar (Coimbatore district)
14 Koracha

15 Kulala including Kuyavar and Kumbarar

16 Kunnuvar Mannadi

17 Kurumba

18 Kuruhini Chetty

19 Maruthuvar, Navithar, Mangala, Velakattalayar,
Velakkattalanair and Pronopakari

20 Mond Golla

21 Moundadan Chetty



22
23
24
25
26

27

28
29
30
31
32
33

34
35
36

37
38
39

| Mahendra, Medra

Mutlakampatti
Narikoravar
Nokkar
Vanniyakula Kshatriya {including Vanniyar, Vanniya, Vannia
Gounder, Gounder or Kander, Padayachi, Palli)

Paravar (except in Kanyakumari district and Shenkottah taluk
of Tirunelveli district where the community is a Scheduled
Caste}.

Meenavar (Paravatharajakulam, Pattanavar, Sembadavar)
Punnan Vettuva Gounder

Sathatha Srivaishnava (including Sathani)

Sozhia Chetty

Telugupatty Chetty

Thottia Naicker (including Rajakambalam, Goliavar, Sillavar,
Thockalavar and Tholuva Naicker)

Thondamar

Valaiyar

Vannar {Salavai Thozhilalar) except in Kanyakumari District
and Sengottah Taluk of Tiruneveli District where the
community is a Scheduled Caste.

Vettaikarar

Vettuva Gounder

Yogeeswarar

EXPLANATION.

A person belonging to any of the sub-sects deleted from the old list
mentioned in the column (1) of the table below, shall be regarded as
belonging to the main community mentioned In the column (2) of the

table below:-

Name of the deleted sub-sects

from the old list.
{1) (2)

1.Agnikula Kshatriya 1.Vanniyakula Kshatriya

(including Vannia,Vanniar,

Gounder or Kander,
Padayachi, Palli)

2. Chattadi Chattada Sri Vaishnava 2. Sathatha Sri Vaishnava

3. Agasa, Madivala, Ekali Rajakula,

(including Sathani)

Veluthadar, Rajaka

V.

Serial number and name of the

List of Denotified Communities.

Community

Name of the main community.

3. Vannar (Salavai Thozhilalar).

District and Places in which chiefly found



o]

o

-]

10
11
12
13
14
15
16
17
18
19

20

21
22
23
24
25
26
27
28

29

30

(1)

Attur Kilnad Koravars

Attur Melnad Koravars

Appanad Kondayam, Kottai

Maravar
Ambalakkarar

Ambalakkarar
Boyas

Battu Turkas
C.K.Koravars
Chakkala

Changayampudi Koravars
Chettinad Valayars
Dombs

Dobba Koravars
Dommars

Donga Boya

Donga Ur Korachas
Devagudi Talayaris
Dobbai Korachas

Dabi Koravars

Donga Dasaris

Gorrela Bodda Boyar
Gudu Dasaris
Gandarvakottal Koravars
Gandarvakottai Kallars
Inji Koravars

Jogis

Jambavanodai

Kaladis

Kal Oddars

Koravars

. 28l

Salem, South Arcot and
Ramanathapuram Districts

Salem district

Ramanathapuram and Madurai districts

Thanjavur, Tiruchirapalli and
Pudukkottai districts

Suriyanur

Tiruchirappalli, The Nilgiris, Salem and
Dharmapuri districts

South Arcot District

Ramanathapuram, Thanjavur,
Tiruchirapalli, Madurai and The Nilgiris
districts

North Arcot District

Ramanathapuram district
Tiruchirappalli district

Salem district

Thanjavur and North Arcot districts

Tiruchirapalli District

Thanjavur, Tiruchirappaili and North
Arcot districts

Chingleput, Tiruchirappalli, Madras and
Salem Districts

Thanjavur, Tiruchirapalli and South
Arcot districts

Thanjavur district

Thanjavur and Tiruchirapalli Districts
Chengalpattu, Madras, South Arcot and
North Arcot Districts
Ramanathapuram, Madurai, Thanjavur
and Tiruchirapalli districts
Ramanathapuram, Madurai, Thanjavur
and Tiruchirapalli districts
Chengalpattu, Ramanathapuram,
Madurai, Tiruchirapalli, Tirunelveli and
Salem Districts

Chengalpattu, Ramanathapuram,
Thanjavur, Tiruchirapalli, Tirunelveli,
Madras, Madurai and The Nilgiris
Districts



Serial number and name of the

31
32
33
34
35
36

37
38
39
40
41
42

43
44
45

46
47

48
49
50

51
52

53
54
55
56
57
58

59

60

61
62

Community
(1)

Kalinji Dabikoravars
Kootappal Kallars
Kala Koravars
Kalvathila Boyas
Kepmaris
Maravars

Monda Koravars
Monda Golla
Mutlakkampatti
Nokkars
Nellorepet Oddars
QOddars

Pedda Boyas
Ponnai Koravars
Piramalai Kallar

Perla Siniyur Kallars
Padayachis

Punnan Vettuva Gounder
Servais
Salermn Melnad Koravars

Salem Uppu Koravars
Sakkaraithamadai
Koravars

Saranga Palli Koravars
Sooramari Oddars
Sembanad Maravars
Thalli Koravars
Thelungupattichettis
Thottia Naicks

Thogamalai Koravars or
Kepmaris '
Uppokoravars or Settipalli
Koravars

Urali Goundars

Vayalpad or Nawalpeta
Korachas

pPA-Y %

District and Places in which chiefly found

{2)
Thanjavur district
Tiruchirapalli district
Thanjavur and Tiruchirapalli Districts
Chengalpattu and Tiruchirapalli Districts
Thanjavur, Ramanathapuram and
Tirunelveli districts '
Salem District
Tiruchirapalli District
Tiruchirapalli District
North Arcot District
Thanjavur, Tiruchirapalli and Madurai
districts
Tiruchirapalli District
North Arcot District
Ramanathapuram, Madurai and
Thanjavur districts
Tiruchirapalli District
Vellayan Kuppam in South Arcot and
Tennore in Tiruchirapalli districts
Tiruchirapalli District
Tiruchirapalli District
Madurai, Coimbatore, Tiruchirapalli,
Salem and North Arcot districts.
Salem district
North Arcot District

Salem district

Ramanathapuram district

Salem district

Tiruchirapalli District

Chengalpattu, Ramanathapuram,
Thanjavur. Tiruchirapalli, Tirunelveli,
Salem, North Arcot and Coimbatore
districts.

Tiruchirapalli District

Thanjavur, Madurai and North Arcot
district
Tiruchirapalli District



Serial number and name of the

63

64

65
66
67
68
69
70

Community

(1)

Vaduvarpatti Koravars

Valatyars

Venganur Adi-Dravidas
Veppur Parayars
Vettaikarans

Vetta Koravars
Varaganeri Koravars
Vettuva Gounder

District and Places in which chiefly found

(2)
Madurai, Ramanathapuram, Tirunelveli
and Tiruchirapalli districts
Madurai,, Tiruchirapalli and Coimbatore
districts
North Arcot District
South Arcot District
Thanjavur district
Salem district
Tiruchirapalli District
Tiruchirapalli District

NOTE:- The communities specified in the list of Denotified
Communities for Thanjavur and Tiruchirapalli districts to be treated as
Denotified Communities for Pudukottai district also for the purpose of
availing the concessions from Backward Classes Department.
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IN THE SUPREME COURT OF ﬁDIA

ORIGINAL JURISDICTION 2%
WRIT PETITIONS NOS.4995-97/80 AND 402/81

Namasivaya Mudaliar Memorial Middle School etc. ... Petitioners
Versus

State of Tamil Nadu & Ors. Etc. ... Respondents
ORDER

Shri R.K.Garg, Counsel for the State of Tamil Nadu, hés made a
statement before us that the State agrees to appoint a Commission to review
the existing enumeration and classification of backward classes.

2) In view of that statement and accepting it, we direct that the State
of Tamil Nadu shall appoint the proposed Commission to submit its report to
the State within the shortest time the Government considers reasonabie,
may, one year from the date of the appointment of the Commission. The
reference to the Commission shall cover all such questions as bear upon the
enumeration and classification of backward classes.

3) The State Government shall take the necessary steps for identifying
the backward classes in the light of the report of the Commission and upon a
careful consideration of its recommendations.

4) G.0.Ms.No.72, dated February 1, 1980 and G.0.Ms.No.73, dated
February, 1, 1980 shall lapse after January 1, 1985. This will not be
construed as any expression of opinion on our part as regards the merits of

the contentions advanced before us on behalf of the petitions.



5) Apart from these directions, we consider it unnecessary to make
any observations on the merits of the contentions advanced before us, except
saying that Shri Vaidyanathan made a carefully conceived argument on
behalf of the petitioners.

The writ petitions will stand disposed of with these directions. There
will be no order as to costs.

Sd/-
(Y.V.CHANDRACHUD)

Sd/-

(D.A.DESAIL)

Sd/-
(N.CHINNAPPA REDDY)

Sd/-

(A.P.SEN)
Sd/-
(E.S.VENKATARAMANAH)
October 14, 1982.
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GOVERNMENT OF TAMIL NADU ﬁ %

SOCIAL WELFARE DEPARTMENT 2 s 6
G.O. No.1564, 304 July 1985.

Report of the Tamil Nadu Second Backward Classes Commission
_ Revised list of Backward Classes prepared by the Cominission
- Orders ~ Issued.

READ - the following paper:-
G.0.Ms.No.72, Social Welfare Department,
dated 1st February 1980.
Order- No.1564, Social Welfare, dated 30th July 1985.

The Government have considered the recommendations of
the Tamil Nadu gecond Backward Classes Comrnission,
contained in the minority report of Thiru J.A.Ambasankar and in
the majority report. The Government have carefully considered
the guidelines given by the Supreme Court in Vasanth Kumar
and another v. State of Karnataka (1985 I Scale 832).

2. Accepting one of the recommendations of the majority
report the Government decided that the State average may be
adopted as the cut-off point. The Commission has submitted a
list of Backward Classes which have been worked out on the
basis of State average. In this list, the Commission has
removed-—

(a) redundancies, repetitions and alternative descriptions of
certain communities in the existing list of Backward Classes;
and

(b) clubbed together certain allied communities.

3. The Commission has stated that at present, there are
twenty-seven Koravan communities with various prefixes and as
“Koravan” and “Kuravan” are one and the same and as
“Kuravan” is already in the list of gcheduled Castes, all the 27

entries relating to “Koravan” with various prefixes need not find
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a place in the list of Backward Classes prepared by them and
that therefore, they have deleted these “Koravan” communities
from the list of Backward Classes. The Government considered
that though item 36 of Part XVI of the Schedule to the
Constitution (Scheduled Castes) Order, as amended by Central
Act 108 of 1976, refers to “Kuravan” in Tamil Nadu, the question
whether “Koravan” will also be covered by the expression
“Kuravan” requires further examination, in consultation with the
Government of India. Tili the Constitution (Scheduled Castes)
Order is suitably amended so as 1o specifically include
“Koravan”, it is considered necessary that these 27 Koravan
communities find a place in the list of Backward Classes, so that
they may not lose the benefits given to the Backward Classes.
Accordingly, the 27 Koravan communities will be retained in the
list of Backward Classes till they are specifically included in the
list of Scheduled Castes.

«Bravallar’ community now finds a place in the existing list
of Backward Classes. “Eravallan” has been included in entry 3 in
Part XIV of the Schedule to the Constitution (Scheduled Tribes)
Order. The Commission has ‘suggested that there is no need to
retain the community in the Backward Classes list. The question
whether ‘Eravallar” and “Eravallan” denotes the same
community requires examination, in consultation with the
Government of India. Till Part XIV of the Schedule to the
Constitution (Scheduled Tribes} Order is amended, it has been
decided that the community “Eravallar” will be retained in the
list of Backward Classes.

4. The Commission has also suggested that the iwo
communities “Venganur Adi-Dravidar” and “Veppur Parayar”

belong respectively to Adi-Dravidar and Parayar castes. “Adi-



Dravia” is a Schedule Caste and “Paraiyan, Parayan, %ér
are Scheduled Castes in Tamil Nadu, under items 2 and 56
respectively of Part XVI of the Schedule to the Constitution
(Scheduled Castes) Order. In G.0.Ms.No.866, Social Welfare
Department, dated noth March 1985, the Government have
clarified that Venganur Adi-Dravidar and Veppur Parayar may be
given certificates as belonging to Scheduled Castes. In the light
of this Government Order, these two communities, viz.,
Venganur Adi-Dravidar and Veppur Parayar are not included in
the list of Backward Classes.

5 The Government took note of the fact that on the basis
of the list prepared by the Commission based on the State
average, 24 communities are to be deleted from the existing list
of Backward Classes and 29 communities are to be newly
classified as socially and educationally backward. The
Government, after careful consideration, have decided that the
said 29 communities may be newly added to the list of Backward
Classes, as suggested by the Commission.

6. As regards the deletion of 24 communities from the
existing list, the Government took into account the class poverty
of each community, their way of life, their standard of living,
their habits and customs and their place in the social hierarchy
in the State and decided that there is no justification for the
deletion of these 24 communities and that they should be
treated as Backward Classes as at present, giving due weightage
to all these factors. Accordingly, the Government, after careful
consideration, have decided that in the list submitted by the
Commission, based on the State average, they shall be included
the 24 communities referred to in this paragraph and the 27

Koravan communities referred to in paragraph 3. With this
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modification, the Government accept the list submitted by the
Commission, based on the State average.

7. Accordingly, the Government declare that the persons
belonging to the castes and communities specified in the
Annexure to this order will be considered as socially and
educationally backward for purposes of Article 15(4) of the
Constitution. This order will apply for reservation of seats in all
educational institutions, professional or otherwise.

8 The Government also declare that persons belonging to
the castes and communities mentioned in the Annexure to this
order will be considered as Backward Classes of citizens and
that they are not adequately represented in the services under
the State, with reference to Article 16(4) of the Constitution. This
order will also apply for purpose of reservation in recruitment to
the public services.

o This order will take effect on and from the 31st day of
July 1985, in supersession of the orders issued in
G.0.Ms.No.72, Social Welfare Department, dated 1st February
1980, and other subsequent orders specifying the castes and
communities as socially and educationally backward for the

purpose of reservation under Article 15(4) and Article 16(4) of the

Constitution.
(BY ORDER OF THE GOVERNOR])
LAKSHMI PRANESH
Commissioner and Secretary to
Government.
To

The Director of Backward Classes, Madras-5.
The Director of Adi-Dravidar and Tribal Welfare, Madras-5.
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ANNEXURE p X

LIST OF BACKWARD CLASSES THROUGHOUT THE STATE OF

W

oo s

O 0

10.

11.
12.
13.
14.
15.
16.
17.
18.
19.

20.
21.
22,

23.

24,
25.
26.

TAMIL NADU UNLESS AND OTHERWISE SPECIFIED.

Agamudayar including Thozhu or Thulva Vellala.

Agaram Vellan Chettiar.

Alwar, Azhavar and Alavar (in Kanniyakumari district
and Shencottah taluk of Tirunelveli district).
Ambalakarar (including Servai).

Andipandaram.

Ansar.

Arayar, Nulayar (in Kanniyakumar district and
Shencottah taluk of Tirunelveli district).

Archakarai Vellala.

Aryavathi (in Kanniyakumar district and Shencottah
taluk of Tirunelveli district).

Attur Kilnad Koravars (in Salem, South Arcot,
Ramanathapuram, Kamarajar and Pasumpon
Muthuramalingam districts).

Attur Melnad Koravars (in Salem district).

Ayira Vaisyar.

Badagar.

Battu Turkas.

Bestha, Siviar.

Bhatraju (other than Kshatriya Raju).

Billava.

Bondil.

Boyar, Oddar (including Boyas, Donga Boya, Gorrela
Dodda Boya, Kalavathila Boyas, Pedda Boyas, Oddars,
Kal Oddars, Nellorepet Oddars and Sooramari Oddars.)
Chakkala.

Changayampudi Koravars (in North Arcot district).
Chavalakarar (in Kanniyakumar district and Shencottah
taluk of Tirunelveli district).

Chettu or Chetty {including Kottar Chetty, Elur Chetty,
Pathira Chetty, Valayal Chetty, Pudukkadai Chetty} {in
Kanniyakumar district and Shencottah taluk of
Tirunelveli district).

C.K.Koravars (in South Arcot district).

Chowdry.

Converts to Christianity from Scheduled Castes
irrespective of the generation of conversion for the
purpose of reservation of seats in Educational
[nstitutions and for seats in Public Services.



27.

28.

29.
30.
31.
32.
33.
34.

35.
36.
37.
38.
39.

40.

41.

42.

43.

44.
45.

46,
47.

48.
49.
50.
S51.

52.
53.
54.
55.
56.
S7.
S58.
59.

26\

C.S.1. formerly S.I.U.C. ((in Kanniyakumari district and
Shencottah taluk of Tirunelveli district).

Dabi  Koravars (in  Thanjavur, Tiruchirappalli,
Pudukkottai and North Arcot districts).

Dasari (including Donga Dasaris and Gudu Dasaris).
Dekkani Muslims.

Devagudi Talayari.

Devangar, Sedar.

Dobba Koravars {in Salem district).

Dobbai Korachas (in Tiruchirappalli and Pudukottai
districts).

Dommara (including Dombs and Dommarsj.

Donga Ur. Korachas.

Dudukula.

Enadi

Eravallar (except Kanniyakumar district and Shencottah
taluk of Tirunelveli district where the community is a
Scheduled Tribe}.

Ezhavathy (in Kanniyakumari district and Shencottah
taluk of Tirunelveli district).

Ezhuthachar (in Kanniyakumari district and Shencottah
taluk of Tirunelveli district).

Ezhuva (in Kanniyakumari district and Shencottah taluk
of Tirunelveli district}.

Gandarvakottai Koravars (in Thanjavur, Tiruchirappalli,
Pudukkottai and South Arcot districts).

Gangavar.

Gavara, Gavarai and Vadugar (Vaduvar) (other than
Kamma, Kapu, Balija and Reddi).

Gounder.

Gowda (including Gammala, Kalali and Anuppa
Gounder).

Hegde.

Idiga.

illathu Pillaimar, Illuvar, Ezhuvar and Illathar.

Inji Koravars (in Thanjavur, Tiruchirappalli and
Pudukkottai districts).

Isaivellalar.

Jambuvanodai.

Jangam

Jhetty

Jogi (including Jogis)

Kabbera.

Kaikolar, Sengunthar.

Kaladi.



60.
61.
02.
63.
64.
65.
66.

67.
68.

69.

70

71.

72.
73.
4.

75.
76.
77.
78.

79.
80.
81.
82.
83.
84.

85.
86.

262

Kala Koravars (in Thanjavur, Tiruchirappalli and
Pudukkottai districts). _

Kalari Kurup including Kalari Panicker  ({in
Kanniyakumari district and Shencottah taluk of
Tirunelveli district).

Kalingi.

Kalinji Dabikoravars (in Thanjavur and Pudukkottai
districts).

Kallar (including Easanatiu Kallar, Gandarvakkottai
Kallars, Koottappal Kallars, piramalai Kallars and
Periyasooriyur Kallars}.

Kallar Kula Thondaman.

Kalveli Gounder.

Kambar.

Kammalar or Viswakarma, Viswakammala (including
Thattar, Porkollar, Kannar, Karumar, Kollar, Thacher,
Kalthacher, Kamsala and Viswabrahmin).

Kani, Kanisu, Kaniyar Panikkar.

Kaniyala Vellalar.

Kannada Saineegar, Kannadiyar and Dasapalanjika
(Coimbatore, Periyar and The Nilgiris districts}.
Kannadiya Naidu.

Karpoora Chettiar.

Karuneegar (Seer Karuneegar, Sri Karuneegar, Sarattu
Karuneegar, Kaikatti Karuneegar, Mathu Vazhi
Kanakkar, Sozhi Kanakkar and Sunnambu Karuneegar}.
Kasikkara Chettiar.

Katesar, Pattamkatti.

Kavuthiyar.

Kepmaris {in  Chengalpattu, Pudukkottai  and
Tiruchirappalli districts).

Kerala Mudali.

Kharvi.

Khatri.

Kongu Chettiar (in Coimbatore and Periyar districts only).
Kongu Vaishnava.

Kongu Vellalars (including Vellala Gounder, Nattu
Gounder, Narambukkatti Gounder, Tirumudi Vellalar,
Thondu Vellalar, Pala Gounder, Poosari Gounder,
Anuppa Vellala Gounder, Kurumba Gounder, Padaithalai
Gounder, Chendalai Counder, Pavalankatti Vellala
Gounder, Pala Vellala Gounder, Sanku Vellala Gounder
and Rathinagiri Gounder}.

Koppala Velama.

Koracha.



87.

88.
89.

90.
91.

92.
93.
94,
95.
96.
97.
98.

99

100.

101.
102.
103.
104.
105.
106.
107.
108.

109.
110.
111.
112.
113.
114,
115.
116.

117.
118.
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Koravars (in Chengalpattu, Ramanathapuram,
Kamarajar, Paumpon Muthuramalingam, Pudukkottai,
Thanjavur, Tiruchirappalli, Tirunelveli, Madras, Madurai
and The Nilgiris districts}.

Koteyar.,

Krishnavaka ((in Kanniyakumari district and Shencottah
taluk of Tirunelveli district).

Kudikara Vellalar.

Kudumbi (in Kanniyakumari district and Shencottah
taluk of Tirunelveli district).

Kuga Vellalar.

Kulala (including Kuyavar and Kumbarar).

Kunchidigar.

Kunnuvar Mannadi.

Kurhini Chetty.

Kurumba.

Labbais including Rowthar and Marakayar (whether their
spoken language is Tamil or Urdu).

Lambadi.

Latin Catholics (in Kanniyakumari district and
Shencottah taluk of Tirunelveli district).

Lingayat (Jangama).

Mahratta (non-Brahmin} (including Namdev Mahratta).
Mahendra, Medara.

Malayar.

Male.

Maniagar.

Mapilla.

Maravar (including Karumaravar, Appanad
Kondayamkottai Maravar and Sembanad Maravars).
Maruthuvar, Navithar, Mangala, Velakkattalavar,
Velakattalanair and Pronopakari.

Meenavar, Parvatharajakulam, Pattanavar, Sembadavar
(including converts to Christianity).

Monda Koravars.

Moondrumandai Embathunalu (84) Ur. Sozhia Vellalar.
Mooppan.

Moundadan Chetty.

Mukkuvar or Mukayar (including converts to

Christianity}.

Muthuraja, Muthuracha, Muttiriyar, Muthiriyar and
Mutharaiyar.

Mutlakampatti.

Nadar, Shanar and Gramani, including Christian Nadar,
Christian Shanar and Christian Gramani.



119,
120.

121.
122,

123.
124.
125.

126.
127.
128.
129.
130.
131.
132.

133.
134.

135.
136.

137.

138.
139.

140.
141.
142.
143.
144,
145.
146.

147

148.

149,

150.

Naikkar (1n Kanniyakumari district and Shencottah taluk
of Tirunelveli district).

Nangudi Vellalar.

Nanjil Mudali (in Kanniyakumari district and Shencottah
taluk of Tirunelveli district).

Narikoravar.

Nokkar.

Odar (in Kanniyakumari district and Shencottah taluk of
Tirunelveli district).

Odiya.

Oottruvalanattu Vellalar.

0.P.8. Vellalar.

Ovachar.

Paiyur Kotta Vellalar,

Pamulu.

Panar {except in Kanniyakumari district and Shencottah
taluk of Tirunelveli district where the community is a
Scheduled Caste).

Panisaivan (including Virakodi Vellala)

Pannayar (including Kathikarar in Kanniyakumari
district).

Pannirandam Chettiar or Uthama Chettiar.

Paravar inciuding converts to Christianity (except in
Kanniyakumari district and Shencottah taluk of
Tirunelveli district where the community is a Scheduled
Caste).

Parkavakulam  (including  Surithimar, Nathamar,
Malayamar, Moopanar and Nainar).

Perike (including Perike Balija).

Perumkollar {in Kanniyakumari district and Shencottah
taluk of Tirunelveli district).

Podikara Vellalar.

Ponnai Koravars (in North Arcot district).

Pooluva Gounder. '

Poraya.

Pulavar {in Coimbatore and Periyar districts).

Puliuvar or Pooluvar.

Pusala.

Reddy (Ganjam).

Sadhu Chetty (including Telugu Chetty, Telugupatty
Chetty, Twenty-four Manai Telugu Chetty).

Sakkaravar or Kavathi {(in Kanniyakumari district and
Shencottah taluk of Tirunelveli district}.
Sakkaraithamadi Koravars (in North Arcot district).



151.

152.
153.
154.

155.
156.

157.
158.
159.
160.
161.
162.

163.
164.
165.
166.
167.

168.
169.

170

171.
172.
173.
174.

175.
1760.
177.

178.

179.

180

181.
182.

2.6¥

Salem melnad Koravars (in Madurai, Coimbatore,
Periyar, Pudukkottai, Tiruchirappalli, Salem and North
Arcot districts).

Salem Uppu Koravars (in Salem districts).

Salivagana.

Saliyar, Padmasaliyar, Pattusaliyar, Pattariyar and
Adhaviyar.

Saranga Palli Koravars.

Sathatha Srivaishnava (including Sathani, Chattadi and
Chattada Srivaishanava}.

Savalakkarar.

Senaithalaivar, Senaikudiyar and lllaivaniar.

Sheik.

Sourashtra (Pattunulkarar].

Sozhia Chetty.

Shozia Vellalar (including Sozha Vellalar, Vetrilaikarar,
Kodikalkarar and Keeraikarar).

Srisayar.

Sundaram Chetty.

Syed.

Thalli Koravars (in Salem district}. -

Thogamalai Koravars or Kepmaris (in Tiruchirappalli and
Pudukkottai districts}.

Thogatta Veerakshatriya.

Tholkollar { in Kanniyakumari district and Shencottah
taluk of Tirunelveli district).

Tholuva Naicker and Vetalakara Naicker.

Thondaman.

Thoraiyar.

Thoriyar.

Thottiya Naicker (including Rajakambalam, Gollavar,
Sillavar, Thockalavar and Tholuva Naicker).

Ukkirakula Kshatriya Naicker.

Uppara, Uppillia and Sagara.

Uppukoravars or Settipalli Koravars (in Thanjavur,
Pudukkottai, Madurai and North Arcot districts).

Urali Gounder (throughout the State) and Orudya
Gounder or Oorudaya Gounder (in Madurai, Coimbatore,
Periyar, Tiruchirapalli, Pudukkottai and Salem districts).
Urikkara Nayakkar.

Vaduvarpatti Koravars (in Madural, Ramanathapuram,
Pasumpon Muthuramalingam, Kamarajar, Tirunelveli,
Tiruchirapalli and Pudukkottai districts).

Valaiyar (including Chettinad Valaiyars).

Vallambar.



183.
184.

185.

186.

187.

188,
189,

190.

191.
192.
193.

194.
195.
196.

197.
198.

199.
200.
201.

Valmiki. l&k

Vaniyar, Vania Chettiar (including Gandla, Ganika,
Telikula and Chekkalar)

Vannar (Salavai Thozhilalar) including Agasa, Madivala,
Ekali, Rajakula, Veluthadar and Rajaka (except in
Kanniyakumari district and Shencottah taluk of
Tirunelveli district where the community is a Scheduled
Caste).

Vanniyakula Kshatriya (including Vanniya, Vanniyar,
Vannia Gounder, Gounder or Kander, Padayachi, Palli
and Agnikula Kshatriyal.

Varaganeri Koravars (in Tiruchirapalli and Pudukkottai
districts).

Vayalpad or Nawalpeta Korachas.

Veduvar, Vettaikkarar {throughout the State) and Vedar
{except in Kanniyakumari district and Shencottah taluk
of Tirunelveli district where the community is a
Scheduled Caste).

Veerasaiva ( in Kannlyakumari district and Shencottah
taluk of Tirunelveli district).

Vedar.

Vellan Chettiar.

Veluthodathu Nair (in Kanniyakumari district and
Shencottah taluk of Tirunelveli district).

Vetta Koravars (in Salem district).

Vettuva Gounder, Punnan Vettuva Gounder.,

Vokkaligar (including Vakkaligar, Okkaligar, Kappiliyar,
Kappiliya Okkaliya Gowda, Okkaliya, Gowda, Okkaliya
Gowder, Okkaliya Gowda).

Wynad Chetty (The Nilgiris district).

Yadava (including Idaiyar, Telugu speaking Idaiyar
known as Vaduga Ayar or Vaduga Idaiyar or Golla, Mond
Golla and Asthanthra Golla).

Yavana.

Yerukula.

Yogeeswarar.
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GOVERNMENT OF TAMIL NADU Z j’
SOCIAL WELFARE DEPARTMENT
G.0.No.1566, 30™ July 1985
Backward Classes in Tamil Nadu — Classification of Most Backward Classes

for purposes of educational concessions — Orders — Issued.

Order - No.1566, Social Welfare, dated 30" July 1985.

The Government declare that the communities specified in the
annexure to this order shall continue to be the Most Backward Classes for
purpose of availing the existing educational concessions and scholarships
with effect on and from 31 July 1985,

(By order of the Governor)

LAKSHMI PRANESH
Commissioner and Secretary to Government.
To

The Director of Backward Classes, Madras-5.
The Director of Adi-Dravidar and Tribal Welfare, Madras-5.

Rokckok dokodok

sk ok dock ek
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ANNEXURE. 268

LIST OF MOST BACKWARD CLASSES THROUGHOUT THE STATE

00 N v Wy B

10.
11.
12.
13.
14.
15.
16.
17.
18.
19.

20.
21.
22.
23.
24,
25.
26.

27.

OF TAMIL NADU.

Ambalakarar.

Andipandaram.

Bestha, Siviar.

Bhatraju (other than Kshatriya Raju).

Boyar, Oddar.

Dasari.

Dommara.

Eravallar (except in Kanniyakumari district and Shencottah
taluk of Tirunelveli district where the community is a

Scheduled Tribe).

Isaivellalar.

Jambuvanodai.

Jangam.

Jogi.

Kongu Chettiar (in Coimbatore and Periyar districts only).
Koracha.

Kulala (including Kuyavar and Kumbarar).

Kunnuvar Mannadi.

Kurumba.

Kuruhini Chetty.

Maruthuvar, Navithar, Mangala, Velakkattalavar, Velakatalanair
and Pronopakati.

Mond Golla.

Moundadan Chetty.

Mahendra, Medara.

Mutlakampatti.

Narikoravar,

Nokkar.

Vanniakula Kshatriya (including Vanniyar, Vanniya, Vannia
Gounder, Gounder or Kander, Padayachi, Palli and Agnikula
Kshatriya).

Paravar {except in Kanniyakumari district and Shencottah
taluk of Tirunelveli district where the community is a

Scheduled Caste).



28.

29.
30.

31.
32.
33.

34,
35.
36.

37.
38.
39.

269

Meenavar (Parvatharajakulam, Pattanavar, Sembadavar) (including
converts to Christianity).

Punnan Vettuva Gounder.

Sathatha Srivaishnava (including Sathani, Chattadi and Chattada
Srivaishnava).

Sozhia Chetty.

Telugupatty Chetty.

Thottia Naicker (including Rajakambalam, Gollavar, Sillavar,
Thockalavar and Tholuva Naicker).

Thondaman.

Valaiyar (including Chettinad Valayars).

Vannar (Salaivai Thozhilalar) (including Agasa, Madivala, Ekali,
Rajakula, Veluthadar and Rajaka) (except in Kanniyakumari
district and Shencottah taluk of Tirunelveli district where

the community is a Scheduled Caste).
Vettaikarar.

Vettuva Gounder.

Yogeeswarar.
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MANUSCRIPT SERIES
GOVERNMENT OF TAMIL NADU
SOCIAL WELFARE DEPARTMENT
G.0O.No.1567, 30" July 1985

Backward Classes — List of Denotified Communities — Orders — [ssued.

READ — the following paper:-

G.0.Ms.No.866, Social Welfare Department, dated 29 March 1985.
Order --- No.1567, Social Welfare, dated 30" July 1985.

The Government declare that the communities specitied in the
annexure to this order shall continue to be the Denotified Communities for
purpose of availing the existing educational concessions and other benefits
under the welfare measures of the Government with effect on and from 31*
July 1985,

(By order of the Governor)

LAKSHMI PRANESH

Commissioner and Secretary to Government.
To

The Director of Backward Classes, Madras-5.
The Director of Adi-Dravidar and Tribal Welfare, Madras-3.

ook dokokok

Fokokok skok ek

{ TRUE COPY /




2.\

ANNEXURE.

LIST OF DENOTIFIED COMMUNTIES.

Serial number and name of the

10
11

12
13
14

15
16
17
18
19

20

21

Community

(1)
Attur Kilnad Koravars

Attur Melnad Koravars
Appanad Kondayam, Kottai
Maravar

Ambalakarar

Ambalakkarar
Boyas

Battu Turkas
C.K.Xoravars
Chakkala

Changayampudi Koravars
Chettinad Valayars

Dombs
Dobba Koravars
Dommars

Donga Boya
Donga Ur Korachas
Devagudi Talayaris
Dobbai Korachas
Dabi Koravars

Donga Dasaris

Gorrela Bodda Boyar

District and Places in which
chiefly found
(2)
Salem, South Arcot, Ramanathapuram
Pasumpon Muthuramalingam and
Kamarajar districts
Salem district
Pasumpon Muthuramalingam, Kamarajar,
Ramanathapuram and Madurai districts
Thanjavur, Tiruchirapalli and Pudukkottai
districts
Suriyanur, Tiruchirapalli district.
Tiruchirappalli, Pudukottai, The Nilgiris,
Salem and Dharmapuri districts
South Arcot District
Pasumpon Muthuramalingam, Kamarajar ,
Ramanathapuram, Thanjavur, Pudukotta,
Tiruchirapalli, Madurai and The Nilgitis
districts
North Arcot District
Pasumpon Muthuramalingam, Kamarajar,
and Ramanathapuram districts
Pudukottai and Tiruchirapalli districts
Salem district '
Thanjavur, Pudukottai and North Arcot
districts

Tiruchirapalli and Pudukottai districts
Thanjavur, Pudukottai, Tiruchirapalli and
North Arcot districts

Chengalpattu, Tiruchirappalli, Pudukottai,
Madras and Salem Districts



22
23

24
25

26

27

28

29

30

31
32
33

34
35

36

37
38
39
40
41
42

43

Gudu Dasaris

Gandarvakottal Koravars

Gandarvakottai Kallars

Inji1 Koravars
Jogis
Jambavanodai

Kaladis

Kal Oddars

Koravars

Kalinji Dabikoravars
Kootappal Kallars
Kala Koravars

Kalvathila Boyas
Kepmaris

Maravars

Monda Koravars
Monda Golla
Mutlakkampatti
Nokkars
Nellorepet Oddars
Oddars

Pedda Boyas

242

Thanjavur, Tiruchirapalli, Pudukottai and
South Arcot districts

Thanjavur and Pudukottai districts
Thanjavur, Tiruchirapalli and Pudukottai
Districts

Chengalpattu, Madras, South Arcot and
North Arcot Districts

Pasumpon Muthuramalingam, Kamarajar ,
Ramanathapuram , Madurai, Thanjavur,
Pudukottai and Tiruchirapalli districts
Chengalpattu, Ramanathapuram,
Pasumpon Muthuramalingam, Kamarajar ,
Madurai, Pudukottai, Tiruchirapalli,
Tirunelveli and Salem Districts
Chengalpatiu, Ramanathapuram,
Pasumpon Muthuramalingam, Kamarajar ,
Pudukottai, Thanjavur, Tiruchirapalli,
Tirunelveli, Madras, Madurai and The
Nilgiris Districts

Thanjavur and Pudukottai districts
Tiruchirapalli and Pudukottai districts
Thanjavur, Tiruchirapalli and Pudukottal
Districts

Chengalpttu, Pudukottai and Tiruchirapalli
Districts

Thanjavur, Pudukottai, Pasumpon
Muthuramalingam, Kamarajar,
Ramanathapuram and Tirunelveli districts
Salem District

Tiruchirapalli and Pudukottai Districts
Tiruchirapalli and Pudukottai Districts
North Arcot District

Thanjavur, Tiruchirapalli, Pudukottai and
Madurai districts

Tiruchirapalli and Pudukottai Districts



44
45

46
47

43
49
50

51
52
53
54
55

56

57
58

59

60

61
62

63

64

65
66

Ponnai Koravars
Piramalai Kallar

Periya Suriyur Kallars
Padayachis

Punnan Vettuva Gounder
Servais
Salem Melnad Koravars

Salem Uppu Koravars
Sakkaraithamadai Koravars
Saranga Palli Koravars
Sooramari Oddars
Sembanad Maravars

Thalli Koravars
Thelungupattichettis
Thottia Naickers

Thogamalai Koravars or
Kepmaris

Uppokoravars or Settipalli
Koravars

Urali Goundars

Vayalpad or Nawalpeta
Korachas

Vaduvarpatti Koravars

Valaiyars

Vettaikarar
Vetta Koravars

North Arcot District Z}E

Pasumpon Muthuramalingam, Kamarajar ,
Ramanathapuram, Madurai, Pudukottai and
Thanjavur districts

Tiruchirapalli and Pudukottai Districts
Vellayan Kuppam in South Arcot and
Tennore in Tiruchirapaili districts
Tiruchirapalli and Pudukottai Districts
Tiruchirapalli and Pudukottai Districts
Madurai, Coimbatore, Periyar, Pudukottal,
Tiruchirapalli, Salem and North Arcot
districts.

Salem district

North Arcot District

Salem district

Pasumpon Muthuramalingam, Kamarajar
and Ramanathapuram district

Salem district

Tiruchirapalli and Pudukottai Districts
Pasumpon Muthuramalingam, Kamarajar ,
Ramanathapuram, Chengalpatiu,
Thanjavur. Tiruchirapalli, Pudukottai,
Tirunelveli, Salem, North Arcot
Coimbatore and Periyar districts.
Tiruchirapalli and Pudukottai Districts

Thanjavur, Pudukottai, Madurai and North
Arcot district
Tiruchirapalli and Pudukottai Districts

Madurai, Ramanathapuram, Pasumpon
Muthuramalingam, Kamarajar ,
Tirunelveli, Tiruchirapalli and Pudukottai
districts

Madurai,, Tiruchirapalli, Pudukottai,
Periyar and Coimbatore districts
Thanjavur and Pudukottai districts

Salem district



M

Tiruchirapalli and Pudukottai Districts

67 Varaganeri Koravars
Tiruchirapalli and Pudukottai Districts

68 Vettuva Gounder

NOTE.—In addition to Denotified Communities, converts from
Denotified Communities are eligible for Scholarships from the Department
of Backward Classes on par with Denotified Communities.
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