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IN THE SUPREME COURT OF INDIA
CIVIL APPELLATE JURISDICTION

SPECIAL LEAVE PETITION (Civil) No. of 2021

IN THE MATTER OF:

Pattali Makkal Katchi ...Petitioner
VERSUS

A. Mayilerumperumal & Ors. ...Respondents

OFFICE REPORT ON LIMITATION

1. The Petition is within time.

2. The Petition is not barred by time and there is delay of
days in filing the same against order dated
01.11.2021 and petition for condonation of
days delay has been filed.

3. There is delay of days in refilling the petition
and petition for condonation of days delay in re-

filing has been filed.

BRANCH OFFICER
New Delhi

Dated : _16 .11.2021
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A-1

PROFORMA FOR FIRST LISTING
SECTION- ____

The case pertains to (Please tick/check the correct box):

Central Act: N.A.

Section : N.A.

Central Rule : (Title) NA

Rule No(s) : NA

State Act : (Title) NA

Section : NA

State Rule : (Title) NA

Rule No(s) : NA

Impugned Interim Order : (Date) NA

Impugned Final Order/Decree: (Date) 01.11.2021

High Court:(Name) Madurai Bench of Hon’ble Madras High
Court

Names of Judges : HM] M.DURAISWAMY.
Tribunal/Authority : (Name) NA

L UUDooUoU

1. Nature of matter: ] Civil ] Criminal
2.(a) Petitioner/appellant : Pattali Makkal Katchi
(b) e-mail ID : NOT KNOWN
(c) Mobile phone number-NA
3. (a) Respondent : A. Mayilerumperumal
(b) e-mail ID : NOT KNOWN
(c) Mobile phone number NOT KNOWN
4., (a) Main category classification : 18
(b) Sub classification: 1807
5. Not to be listed before: N/A



A-2

6. (a) Similar disposed of matter with citation, if any, &
case details : No similar disposed of matter.

(b) Similar pending matter with case details : No
similar matter is pending.

7. Criminal Matters: N.A.

(a) Whether accused/convict has surrendered: Yes [ ] No. [ ]

(b) FIR No. of Date:

(c) Police Station:

(d) Sentence Awarded:

(e) Period of sentence undergone including period of
detention / custody undergone:

8. Land Acquisition Matters: N/A

(a) Date of Section 4 notification: N/A
(b) Date of Section 6 notification: N/A
(c) Date of Section 17 notification: N/A

0. Tax Matters : State the tax effect : N/A
10. Special Category (first Petitioner/appellant only):

Senior citizen >65 years| | SC/ST[ |Woman/child
Disabled [ ] Legal Aid case [ ]In custody

Vehicle Number (in case of Motor Accident Claim
matters): NA
12. Decided cases with citation: NA

[ ]
[ ]
11,

Date: _16 .11.2021
AOR for Petitioner(s)/appellant(s)

o o
(Name)- S. THANANJAYAN

Registration N0.1396
Email ID; thananjayan1392@gmail.com
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IN THE SUPREME COURT OF INDIA
CIVIL APPELLATE JURISDICTION

SPECIAL LEAVE PETITION (Civil) No. of 2021

(With prayer for interim relief)

(Against the impugned common final Judgment & Order
dated 01.11.2021 passed by the Madurai Bench of the
Hon’ble Madras High Court in W.P. No.7765 of 2021)

IN THE MATTER OF:

Pattali Makkal Katchi ...Petitioner
VERSUS
A. Mayilerumperumal & Ors. ...Respondents
With
I.A. No. of 2021

An application for exemption from filing certified copy of the
impugned Order / Judgment

PAPER BOOK

FOR INDEX KINDLY SEE INSIDE

ADVOCATE FOR THE PETITIONER: S. THANANJAYAN



RECORD OF PROCEEDINGS

A-4

Sr.No

Date




SYNOPSIS

It is submitted that Writ Petitions were filed challenging
Tamil Nadu Special Reservation of Seat in Educational
Institutions including Private Educational Institutions and of
appointment or posts in the services under the State within
the reservation for the most backward classes and de-
notified Communities Act, 2021 (Act 8 of 2021) dated

26.02.2021.

The Writ Petitions were filed mainly on the ground that the
Act sub-divided the existing quota of 20% reservation
provided for the Most Backward Community. As per the Act
10.5% reservation was given to Vanniyakula Kshtriya
communities, 7% reservation was given for de-notified
communities and remaining 2.5 reservation was given to
Most Backward Community who were in the list of Most

Backward Community.

The Hon’ble High Court declared that the Act as ultravirus to
the provisions of the Constitution and allowed the Writ

Petitions filed by the several petitioners challenging the


malavika
Highlight

malavika
Highlight


C

aforesaid Act. The reasoning given by the Hon’ble High Court

is as follows:-

“(a) lack of competency of the State Legislature in view
of the Judgment rendered by this Hon’ble Court in
Maratha Reservation Case (Dr. Jayashree Laxmanrao
Patil Vs. The Chief Minister & Others) reported in 2021
SCC Online SC 362

(b) without amending the Tamil Nadu Backward
Classes, Schedule Caste and Schedule Tribe
(Reservation of Appointment or Post in the services
under the Act) Act, 1993, which was included in the 9t
Schedule of the Constitution, the present impugned Act
was enacted providing Special Reservation to the Most

Backward Classes.

(c) The impugned Act was enacted in violation of
Article 15, 16 and 29 of the Constitution of India as the

Act seeks to provide Reservation on the basis of Caste.

(d) In the absence of quantifiable data, the State

ought not have enacted the impugned Act.”

The Hon’ble High Court mainly relied on the Judgments of
Maratha Reservation Case and E.V. Chinnaiha’s case (E.V.
Chinnaiah Vs. State of Andhra Pradesh reported in 2005 (1)
SCC 394). The issue involved in the Maratha Reservation

Case with regard to inclusion of Maratha Community in the
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backward communities list for the purpose of providing
reservation. The issue in the E.V. Chinnaiah’s case was with
regard to classification of Schedule Casts. Whereas the issue
involved in the present case is a sub-division of the existing
quota of reservation of backward communities. However, the
Hon’ble High Court surprisingly rather shockingly applied the
principles of Maratha Reservation case and E.V. Chinnaiah’s
case which have no relevance and also not applicable to the
facts of this case. The Hon’ble High Court failed to
understand what is the issue in this case and infact the
Hon’ble High Court failed to understand the issue in this case
and wrongly applied the ratio of the above Judgment and
therefore, the impugned Judgment of the Hon’ble High Court

is patiently wrong, illegal and liable to be set aside.

The reasonings given by the Hon’ble High Court is contrary
to the fact and to the provision of the Constitution. The
reasonings given by the Hon’ble High Court mainly based
upon the Maratha Reservation Case and the Hon’ble High
Court completely overlooked the fact that 105%" Constitution
(Amendment) Act, 2021 was enacted by the Parliament

wherein the powers to identify / include / exclude a
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community for the purpose of reservation was restored by
this Amendment. To the large extent the Judgment rendered
in Maratha Reservation Case was nullified by the 105t
Constitutional (Amendment) 2021. The Hon’ble High Court
missed a crucial fact that the impugned Act came into force
even before the pronouncement of the Judgment in Maratha
Reservation Case, therefore, the Hon’ble High Court was
completely erred in applying the ratio of the Judgment while

deciding the virus of impugned Act.

The Hon’ble High Court failed to properly appreciate the
issue raised in the Maratha Reservation Case wherein the
subject matter of issue is inclusion of Maratha Community
within the purview of the Reservation whereas the impugned
Act was only for the purpose of providing special reservation
within the existing reservation. Therefore, the Hon’ble High
Court is totally wrong in applying the ratio of the Maratha

Reservation Case.

One of the reasons given by the Hon’ble High Court was that
the impugned Act was passed without amending the Act 45

of 1994 which was included in the 9% Schedule of the
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Constitution. The Act 45 of 1994 was enacted by the Govt.
of Tamil Nadu to protect 69% reservation in favour of
Backward Classes, Most Backward Classes, Schedule Caste
and Schedule Tribe. In the above Act 20% reservation was
provided for the most backward community and the present
impugned Act was enacted providing Special Reservation to
some community is perfectly in accordance with the Act
since the compartment was made within the quota of 20%
Reservation which is exclusively reserved for Most Backward
Community. The Hon’ble High Court failed to note that the
impugned Act did not alter the quantum of reservation as
provided under the Act 45 of 1994. By way of impugned Act,
the Govt. made compartment within the existing reservation

and therefore, the Amendment of the Act 45 of 1994.

The Hon’ble High Court completely overlooked the fact that
in the year 2007 an Act was passed providing reservation to
the Backward Classes Christian and Muslims without
amending the Act 45 of 1994. In the year 2009 also, an Act
was introduced providing Special Reservation to the
Arundhatiyars Community and the above said two Acts were

enacted without amending the Act 45 of 1994. Both



G

enactments were challenged and upheld by the Higher
Courts and a reservation is provided in pursuance of the
above said two Act to the Backward Class Christians and
Muslims and Arundhatiyars. Therefore, the reasoning of the
High Court without amendment, the impugned Act was

passed is totally unsustainable and liable to be set aside.

The findings of the Hon’ble High Court that the Act was
made in the absence of quantifiable data cannot be
sustained since the Act was only introduced on the basis of

the recommendation of the State Backward Commission.

The impugned Act only provide an internal form of
reservation for community that have already been identified
as socially and educationally backward by the State and the

Act.

The impugned Act was based on the recommendation of the
State Backward Class Commission in the year 2021 wherein
the Commission recommended for grant of internal
reservation to three categories namely Most Backward Class,

Vanniyakula Kshtriya and de-notified communities,
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therefore, the reasoning of the Hon’ble High Court was

erroneous and the same is liable to be set aside.

It is submitted that the Govt. of Tamil Nadu passed two Acts
providing reservation to the Backward Classes Christians
and Muslims and also to the Arundhariyars communities
without amending the Act 45 of 1994. Special Reservation is
being provided to the aforesaid communities in pursuance of
these Acts. The both enactments were made only on the
basis of the report of the State Backward Class Commission.
Therefore, the internal reservation given by the Act 8 of
2021 is perfectly valid and legally sustainable. These facts
were not at all considered by the Hon’ble High Court and

therefore, the impugned Judgment is liable to be set aside.

The Hon’ble High Court was not at all justified in holding that
Tamil Nadu Special Reservation of Seat in Educational
Institutions including Private Educational Institutions and of
appointment or posts in the services under the State within
the reservation for the most backward classes and de-

notified Communities Act, 2021 (Act 8 of 2021) dated
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26.02.2021 as  ultravirus to the provisions of the
Constitution.

It is most respectfully stated and submitted constitutional
validity of the said Act 8 of 2021 has been challenged before
this Hon’ble Supreme Court of India in W.P. (Civil) Nos.382,
415, 440, 442 of 2021 and the same are pending. Notice

has been issued in all these matters.

Hence, the present Special Leave Petition is filed.

LIST OF DATES
13.11.1969 The Govt. of Tamil Nadu appointed the First
Backward Classes Commission, vide
G.0.Ms.No.842, Social Welfare Department,
dated 13.11.1969, under the Chairmanship
of A.N.Sattanathan and it gave its report in
November 1970 and its recommendations

were as follows:

"a. The existing list of Backward Classes
contained several inconsistencies and the

same should be nationalized.

b. 33% of the posts under the State
Government should be reserved for the
candidates of OBC.



1980

1982

]

c. The above reservations should be
followed in respect of admissions to various

professional and technical institutions also.

d. Various educational concessions and
special coaching facilities should be provided

to students of Other Backward Classes.”

True typed copy of the G.0.Ms.No.842 by
the Social Welfare Department dated

13.11.1969 is marked herein and annexed

as Annexure P-1 ( 216 - 220 ).

The reservation was enhanced by the Govt.
of Tamil Nadu for OBCs from 31% to 50% in
the Educational Institutions and also in the
Govt. services. This is in addition to the

existing quota of 18% reserved for SCs/STs.

The second Backward Classes Commission
was appointed by the Govt. of Tamil Nadu in
the year 1982 and the Commission
conducted Caste-wise Socio-economic
survey by carrying out door to door
enumeration. The second Backward Classes

Commission submitted its report in 1985.



28.03.1989

K

By most of the commission recommendation
with regard to list of various backward
classes, most backward classes and de-
notified communities was accepted by the

Govt.

The reservation of 50% provided to the
Backward Classes were made into two
compartments namely Backward classes
and Most Backward Classes. 30%
reservation was provided to the Backward
Classes and 20% was provided for the Most
Backward Classes. The Vanniyar community
is one of the Most Backward Community

notified in the list.

True typed copy of the G.0.Ms.No.242 by
the Backward Classes Welfare Department,
Nutritious Meal Programme and Social
Welfare Department dated 28.03.1989 is

marked herein and annexed as Annexure

P-2 (Pages 221-226 )



19.07.1994

05.11.2007

L

Tamil Nadu Backward Classes, Schedule
Caste and Schedule Tribe (Reservation of
appointment or Posts in the services under
the State) Act, 1993 (Act 45 of 1994) issued
by the Govt. of Tamil Nadu. Act 45 of 1994
was included in the 9% Schedule of the
Constitution by way of Constitutional

amendment.

True copy of the Tamil Nadu Backward
Classes, Schedule Caste and Schedule Tribe
(Reservation of appointment or Posts in the
services under the State) Act, 1993 (Act 45
of 1994), dated 19.07.1994 is annexed

herewith and marked as ANNEXURE-P/3
(Page522_7t02_%3

The Govt. of Tamil Nadu passed an Act
providing reservation to the Backward
Classes Christians and Backward Classes
Muslims in the Educational Institutions

including Private Educational Institutions and



12.03.2009

M

also for appointment or posts in the services

under the Act (Act 33 of 2007).

True copy of the Tamil Nadu Backward
Classes Christians and Backward Classes
Muslims (Reservation of seats in Educational
Institutions including Private Educational
Institutions and appointment or posts in the
services under the State) Act, 2007 (Act 33

of 2007 is annexed herewith and marked as

249
)

237
ANNEXURE-P/4 (Pages to

Tamil Nadu Arunthathiyars (Special
Reservation of Seats in  Educational
Institutions including Private Educational
Institutions and of appointment or posts in
the services under the State) Act, 2009 (Act
4 of 2009) issued by the Govt. of Tamil

Nadu on 12.03.2009.

True copy of the Tamil Nadu Arunthathiyars
(Special Reservation of Seats in Educational

Institutions including Private Educational



2012

21.03.2012

N

Institutions and of appointment or posts in
the services under the State) Act, 2009 (Act

4 of 2009) is annexed herewith and marked

250 262
as ANNEXURE-P/5 (Pages to )

The Chairman of the Backward Classes
Commission has sent a proposal to the Govt.
to divide the 20% MBC / DNC reservation
into three parts namely i) 10.5% for
Vanniyars (7 Castes); ii) 7 % for (68
MBC/DNC) (93 castes); iii) 2.5% for 22

other MBC castes.

In pursuance of the recommendation, the
Govt. issued G.0O.Ms. No.35, dated
21.03.2012 revising the terms and reference
particularly with regard to sub-categorization

of MBCs.

True typed copy of the G.0.Ms.No.35, dated
21.03.2012 by the Government of Tamil
Nadu is marked herein and annexed as

Annexure P-6 (Pages 263 - 268 )-



11.08.2018

22.02.2021

O

The Constitution (102" Amendment) Act,
2018 was enacted by the Parliament and the
same was published in the Gazette on
11.08.2018. The object of the Amendment
Act was to grant Constitutional Status to the
National Commission for Backward Classes
at far with the National Commission for
Schedule Caste and the National

Commission for Schedule Tribe.

True copy of the 102" Constitutional
(Amendment) Act, 2018 which was
published in the Gazette on 11.08.2018 is

annexed herewith and marked as

ANNEXURE-P/7 (Pageg69 to 27%

Due to the persistent demand from the MBC
communities, the Govt. of Tamil Nadu
sought a report from the Chairman of the
Backward Class Commission in order to
provide internal reservation within the quota

of 20%. The Chairman of the Commission in



26.02.2021

P

his letter suggested to the Govt. to sub-
divide the group of MBCs into three
categories namely Vannuakula Kshatriya
Communities, de-notified communities and

Most Backward Classes.

True typed copy of the recommendation of
the Chairman of the Tamil Nadu Backward
Class Commission dated 22.02.2021 is
marked herein and annexed as Annexure

274 - 283
P- 8 (Pages ).

Based on the recommendation of the State
Backward Class Commission, State Govt.
enacted Tamil Nadu Special Reservation of
Seats in Educational Institutions including
Private Educational Institutions and of
appointment or posts in the services under
the State within the reservation for the most
backward classes and de-notified

Communities Act, 2021 (Act 8 of 2021).



09.04.2021

Q

True copy of the Tamil Nadu Special
Reservation of Seat in  Educational
Institutions including Private Educational
Institutions and of appointment or posts in
the services under the State within the
reservation for the most backward classes
and de-notified Communities Act, 2021 (Act
8 of 2021) dated 26.02.2021 is annexed
herewith and marked as ANNEXURE-P/9
284 | 304,

(Pages

The aforesaid Act was challenged in some of
the Writ Petitions before this Hon’ble Court
and this Hon’ble Court pleased to issue

notice on 09.04.2021.

True copy of the proceeding dated
09.04.2021 passed by this Hon’ble Court in
Writ Petition (C) No.382 of 2021 is annexed
herewith and marked as ANNEXURE-P/10

(Pages ?£5to )



March, 2021

R

Writ Petition (C) No.7765 of 2021 was filed
by the Respondent No.1 with a prayer in the
nature of Writ declaring the Tamil Nadu
challenging the aforesaid Act and sought
declaration that the Tamil Nadu Special
Reservation of Seat in  Educational
Institutions including Private Educational
Institutions and of appointment or posts in
the services under the State within the
reservation for the most backward classes
and de-notified Communities Act, 2021 (Act
8 of 2021) dated 26.02.2021 as ultra-virus
and unconstitutional. Several Writ Petitions
were also filed challenging the aforesaid

enactment before the Hon’ble High Court.

True copy of the Writ Petition (C) No.7765 of
2021 filed by the Respondent No.l1 before
the Hon’ble High Court is annexed herewith

and marked as ANNEXURE-P/11 (Pages

306 1322,



19.08.2021

05.10.2021

S

Several Writ Petitions were also filed seeking
to declare the Act as ultravirus and

unconstitutional.

105th Constitutional (Amendment) Act, 2021
came in force. This Act was enacted by the
Parliament restoring the Power of the State
Govt. and Union Territory to identify and
specify Socially and Educationally Backward

Classes (SEBCs).

True copy of the 105% Constitutional
(Amendment) Act, 2021 passed by the
Parliament which came into force from
19.08.2021 is annexed herewith and marked
as ANNEXURE-P/12 (Pagegg tosﬁ)

The petitioner herein filed detailed Counter

Affidavit in response to the averments made

in the Writ Petition.

True copy of the Counter Affidavit filed by
the Petitioner before the Hon’ble High Court

in Writ Petition (C) No.7765 of 2021, dated



01.11.2021

16.11.2021

1

(o)}

.11.2021

T

05.10.2021 is annexed herewith and marked

as ANNEXURE-P/13 (Page%zi t(z)sg)

The Hon’ble High Court by a common
impugned Judgment declared the above Act
as ultravirus to the provisions of the

Constitution of India.

The Govt. of Tamil Nadu filed Special Leave
Petition (C) Diary No.27983 of 2021
challenging the common impugned

Judgment dated 01.11.2021.

Hence, the present SLP.
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W.P.Nos.15679 of 2021, etc., batch

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT
[THROUGH VIDEO CONFERENCING/HYBRID MODE]

RESERVED ON : 22.10.2021
PRONOUNCED ON: 01.11.2021
CORAM

THE HONOURABLE MR.JUSTICE M.DURAISWAMY
AND
THE HONOURABLE MR.JUSTICE K.MURALI SHANKAR

W.P.Nos.15679. 6594, 7836, 10670, 7765, 7848, 11011, 17286, 7632, 7644,
6878, 9508, 13688, 17984, 19064, 5642, 14211, 6011, 6179, 6429, 7412, 7455
of 2021 & W.P(MD)Nos.6619, 6758, 4877, 5762, 7869, 5182, 5207, 5615,
17956, 18205, 6202, 6616, 7537 of 2021-and
Connected Miscellaneous Petitions

W.P.N0.15679 of 2021:

V.V.Saminathan ... Petitioner

1.The Government of Tamil Nadu,
represented by its Chief Secretary,
Fort St.George,
Chennai-600 009.

2.The Government of Tamil Nadu,
represented by its Secretary,
Backward Class Department,
Fort St.George,
Chennai-600 009.

3.The Government of Tamil Nadu,
represented by its Secretary,
Law Department,
Fort St. George, Chennai-600 009.

https://www.mhc.tn.gov.in/judis/

1/184




W.P.Nos.15679 of 2021, etc., batch

4. The Government of Tamil Nadu,
represented by its Secretary,
Education Department,

Fort St. George, Chennai-600 009.

5.The Government of India,
Ministry of Law & Justice,
Department of Legal Affairs,
Shastri Bhavan, New Delhi-110 001,
represented by Joint Secretary and Legal Adviser
6.A.R.Gokulraj
7.P.Manoj
8.Sree Murugan
9.Lathika Sree
10.C.Vinitha

11.R.K.Rajasuresh

(R11 is impleaded vide order dated 29.09.2021 in
W.M.P.No.22477 of 2021 in W.P.No.15679 of 2021)

12.P.Muralidharan

13.M.Madhubala

(R12 & R13 are impleaded vide order dated 30.09.2021 in
W.M.P.No.22290 of 2021 in W.P.No.15679 of 2021)

14.V.Sivaraman
15.S.V.S.Murugan
16.L.R.Varsha Vimathan
17.S.Ravivarman
18.S.E.Satheyan
19.V.Durga
20.K.S.Bharathi
21.R.Gunaselvi

22 .Praveena

https://www.mhc.tn.gov.in/judis/

2/184



W.P.Nos.15679 of 2021, etc., batch

23.A.Abinaya
24.A.Anitha
25.R.Ramadevi
26.E.Elakkiya
27.B.Priyanka
28.R.Rajkumar
29 Kala
30.M.Kamesh
31.R.Sneha

32.S Karthick
33.M.Santhosh Kumar
34.S.Prabu
35.M.Anandh
36.S.Prakash
37.N.Sukumar
38.B.Yuvaraj
39.B.Janani
40.M.Sanjay
41.B.Suresh Babu
42.S.Nagaraj
43.R.Kaviya

44 H.Jothi
45.R.Mohan
46.B.Vignesh
47.E.Mohan
48.M.Thangarasu
49 R .Kamesh
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50.P.Manikandan
51.P.Boobalan
52.S.Gopinath
53.D.Manikandan
54.G.Chandru
55.R.Vinoth
56.B.Karthik
57.K.Parthiban
58.G.Sathya
59.S.Saravanan
60.K.Santhosh
61.R.Pasaraji
62.R.Praveen
63.J.Prem Kumar
64.P.Thamizhagan
65.S.Karthick
66.S.Karthick
67.S.Chandrasekar
68.C.Deepak
69.P.Dinesh Kumar
70.K.Vignesh
71.R.Suresh
72.S.Gowtham
73.S.Suriya
74.S.Sharmila
75.M.Kamesh
76.M.Vignesh
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77.P.Hemanathan
78.M.R.G.Yuvanesh
79.S.Vijay
80.P.Lakshmanan
81.C.Sakthivel
82.P.Ramu
83.S.Divya
84.G.Vigneshkumar
85.B.Nandhakumar
86.K.Jeyakodi
87.M.Silambarasan
88.A.Dinagaran
89.A.Parasuraman
90.M.S.Sai Prasanthini
91.S.Roja
92.S.Mythili
93.S.Kumaresan

94 K.Thilagavathy
95.V.Prabhakaran
96.C.Manoj
97.G.Poovizhi
98.K.Saisneka
99.M.Logeshwari
100.S.Sangeetha
101.E.Pavithra
102.S.Anandhi
103.A.Sudha
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104.V.Saranya
105.A.Dharmaraj
106.V.Saravanan
107.M.Sasidharan
108.C.R.Nivedha
109.Monisha
110.R.Sindhumathy
111.C.R.Lavanya
112.M.Yuvaraj Surya
113.P.Reena
114.Abinaya
115.M.Lenin

116.B.Suriya

(R12 to RI116 are impleaded vide order dated
30.09.2021 in W.M.P.No.22450 of 2021 in W.P.No.
15679 of 2021)

117.M.Annadurai ... Respondents

(R117 is impleded vide order dated 07.10.2021 in
W.M.PNo.22802 of 2021 in W.P.No.15679 of 2021)

Prayer : Petition filed under Article 226 of the Constitution of India, seeking to
issue a writ of Declaration declaring the Tamil Nadu Act 8 of 2021 providing
ex-orbital and exclusive reservation to vanniyar community to an extent of
10.5% without adequate quantifiable data is illegal and unconstitutional to the
principals laid down in Maratha case in Civil Appeal No.3123 of 2020, dated
09.09.2020 (2020 SCC ONLINE SC 727) and Constitutional 102 amendment
and consequently forbearing the respondent from in any manner implementing
the reservation in the matters of education and employment in Government,
quasi Government institutions in the State of Tamil Nadu provided under the
impugned Act.
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* %k ok ok ook

COMMON ORDER

M.DURAISWAMY.J.

These writ petitions have been filed challenging the constitutional
validity of Act 8 of 2021, dated 26.02.2021, namely, the Tamil Nadu Special
Reservation of seats in Educational Institutions including Private Educational
Institutions and of appointments or posts in the services under the State within
the Reservation for the Most Backward Classes and Denotified Communities
Act, 2021 and hence, they are taken up together for hearing and disposed of by

this common order.

FACTS:

2. Background facts leading to the filing of the present writ petitions, as
culled out from the affidavits filed in support thereof, could be briefly narrated
thus:

2.1. In the State of Tamil Nadu, the caste based communal reservation
was provided ever since 1921. After implementation of the Constitution of India

with effect from 26.01.1950, the said caste based reservation was challenged
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before the Honourable Supreme Court in State of Madras Vs Champakam
Dorairajan reported in AIR 1951 Supreme Court 226 and the Honourable
Supreme Court has quashed the caste based reservation holding that only class
based reservation is permissible and since then only class based reservation is
followed both in the Central and State Governments.

2.2. 50% reservation was provided to the Backward Class till 1989.
Thereafter, by wvirtue of G.0.Ms.No.242, Backward Classes Welfare
Department, Nutritious Meal Programme and Social Welfare Department, dated
28.03.1989, the reservation for Backward Classes was divided into two
categories by giving vertical reservation of 30% to Backward Classes with 132
castes and 20% to Most Backward Classes/De-notified Communities with 109
castes (now 116 castes including Vanniyar Caste).

2.3. The first Backward Classes Commission which was set up by a
Presidential Order under Article 340 of the Constitution of India on 29.01.1953,
submitted its report on 30.03.1955 and the said Commission prepared a list of
2399 Backward Castes out of which 837 were classified as Most Backward.

24. In 1969, the Government of Tamil Nadu appointed the First
Backward Classes Commission, vide G.0.Ms.No.842, Social Welfare
Department, dated 13.11.1969, under the Chairmanship of A.N.Sattanathan and

it gave its report in November 1970 and its recommendations were as follows:
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“a. The existing list of Backward Classes contained
several inconsistencies and the same should be
rationalised.

b. 33% of the posts under the State Government
should be reserved for the candidates of OBC.

c. The above reservations should be followed in
respect of admissions to various professional and technical
institutions also.

d. Various educational concessions. and special
coaching facilities should be provided to students of Other
Backward Classes.”

2.5. The State Government has enhanced the reservation quota for OBCs
from 31% to 50% from 24.01.1980 both in Government services and in
Educational Institutions and this is in addition to the quota of 18% reserved for

SCs and STs.

2.6. The Second Backward Classes Commission was constituted by the
Government of Tamil Nadu in the year 1982, vide G.0.Ms.No.3078, Social
Welfare Department, dated 13.12.1982, headed by J.A.Ambashankar, I.A.S.,
(Retd.,) and in 1983, the Tamil Nadu Second Backward Classes Commission
(Ambasankar Commission) conducted the caste-wise socio-economic and
educational survey by carrying out 100% door-to-door enumeration and

submitted its report to Government in 1985.
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2.7. When the reservation was provided to Other Backward Classes in the
Central Government, the same was challenged before the Honourable Supreme
Court in Indra Sawhany Vs Union of India reported in 1992 Supp (3) SCC
217, wherein the Honourable Supreme Court upheld the said reservation and
directed both the Central and State Governments to constitute a Permanent
Commission for excluding and including the Backward Classes and directed not
to exceed 50% of reservation in normal case. Thus, the National and State
Backward Class Commissions came into existence.

2.8. The Government of Tamil Nadu enacted Tamil Nadu Backward
Classes, Scheduled Caste and Scheduled Tribes (Reservation of Seats in
Educational Institution and Appointments or Posts in the Services Under the
State) Act 1993, to protect the existing 69% quota and included the same in
Ninth Schedule of the Constitution of India. Out of the 69% of the reservation,
20% was reserved for the Most Backward people in the educational institutions
and in the employment as per the Tamil Nadu Act 45 of 1994. As per the
Gazette Notification, there are about 109 communities belonging to MBC and
DNC. Accordingly, in the State of Tamil Nadu, the following reservation has
been adopted by the Government for Educational Institutions, State

Appointment and other services in the State:
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Community Reservation (%)
SC 18%
ST 1%
BC 30%
MBC 20%
Total Reservation 69%

2.9. At that time, there are 109 communities in the MBC and out of 109
communities, 68 Communities are classified as De-notified Communities and
the other Communities are classified as MBC.

2.10. By virtue of 73 Constitutional Amendment, the Act 45 of 1994 was
placed under Ninth Schedule of the Constitution of India, providing 30%
reservation for BCs and 20% for MBC/DNCs, 18% of SCs and 1% for STs and
there cannot be any change in this proportion of reservation without amendment
to this Act.

2.11. In 2012, the Chairman of the Tamil Nadu Backward Classes
Commission has recommended a proposal to divide the 20% of MBC/DNC
reservation as 1) 10.5% for one caste - Vanniyars; 11) 7 % for 68 DNC and 25
other MBC castes (totally 93 castes); 1i1) 2.5% for 22 other MBC castes. Justice
M.S.Janarthanam also suggested to the Government to make a specific
reference to the said Commission to make recommendation for separate
reservation for the Vanniyar Caste. Based on that, the Government issued

G.0.Ms.No.35, dated 21.03.2012, revising the terms and reference to the Tamil
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Nadu Backward Class Commission, wherein there was a specific reference for
sub-categorization of the Most Backward Classes.

2.12. Thereafter, this Court, while disposing of W.P.N0.14025 of 2010, by
order dated 01.04.2015, (C.N. Ramamurthy v. Chief Secretary of Government
of Tamil Nadu) directed that "the respondents, may, thus, inform the petitioner
about the receipt of the report, if any and the decision taken on the same, if any
within one month from today." As there was no report from the said
Commission, neither the said report was furnished nor any action was taken till
date. On the contrary, as there is a need for a report from the Tamil Nadu
Backward Class Commission for providing internal reservation among the
MBC, the respondents have reconstituted a fresh Commission vide G.O.Ms.No.
52, dated 08.07.2020, with specific terms and reference at Para 4(v) of the said
Government Order. The Commission has held its meetings on 07.10.2020 and
21.01.2021, but no decision was taken by the Commission and the Commission
has not submitted any report till date.

2.13. While so, by virtue of 102" Constitutional Amendment, the powers
of Legislative Assembly to include and exclude Backward Class has been
ousted and bestowed with Parliament of India under Article 342-A of the
Constitution of India. The Honourable Supreme Court, vide order dated

09.09.2020, made in Civil Appeal No.3123 of 2020 in Dr.Jaishri Laxmanrao
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Patil Vs Chief Minister and Another reported in 2021 SCC Online SC 362
(Maratha case) held that the interpretation of the said 102™ Constitutional
Amendment involved substantial question of law and referred the matter to a
Larger Bench and also stayed the Maharashtra's Socially and Educationally
Backward Classes Act, 2018.

2.14. As there is no reliable caste wise population data to administer 69%
reservation in Tamil Nadu, the State Government has constituted the
"Commission for collection of quantifiable data on castes, communities and
Tribes of Tamil Nadu" vide G.0O.No0.99, Backward Classes, Most Backward
Classes and Minorities Welfare (BCC), Department, dated 21.12.2020, headed
by Justice A.Kulasekaran (Retd.) as Chairman. The very purpose of constitution
of the Commission by the Government is to provide caste-wise reservation to all
communities based on their population and the Commission is yet to submit its

report.

2.15. Meanwhile, on 26.02.2021, the State Government has passed a Bill
providing internal reservation of 10.5 % to the Vanniyar Community under the
category Most Backward Classes and it was mentioned in the bill that it
provides special reservation of seats for members of Vanniakula Kshatriya in
Education Institutions including private Educational Institutions in the State

appointments or posts in the services in the State of Tamil Nadu within 20 %
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reservation for MBCs and Denotified Communities.

2.16. Accordingly, the Government of Tamil Nadu has legislated Act 8 of
2021 1.e., 'Tamil Nadu Special Reservation of seats in educational Institutions
including Private Educational Institutions and appointments or posts in the
services under the State within the Reservation for the Most Backward Classes
and Denotified Communities Act, 202 1" and Section 4 reads as follows:

“Sec 4 - Notwithstanding anything contained in the
1994 Act or the 2006 Act or any other law-for the time
being in force or in any judgment, decree or order of any
court or other authority having regard to_inadequate
representation_in the services under the State of the
communities notified as Most Backward Classes and
Denotified Communities under the 1994 Act, the
reservation for appointments or posts in the services under
the State for Part-MBC(V) Communities, Part-MBC and
DNC Communities and Part-MBC Communities shall be
ten and half per cent, seven per cent and two and a half per
cent, respectively, within the twenty per cent reservation for
Most Backward Classes and Denotified Communities as
provided in the 1994 Act and in the 2006 Act.

Explanation.- For the purposes of this Act, "service
under the State" includes the services under-

(i) the Government,

(ii) the Legislature of the State,

(iii) any local authority,
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(iv) any Corporation or Company owned or
controlled by the Government, or

(v) any other authority in respect of which the State

b

Legislature has power to make laws.’

2.17. The impugned Act states that this special law has been brought to

meet the demand of Vanniyars, a caste of Most Backward class and alleged
claims that they are numerically predominant community and they are not able
to compete with the other Communities in the MBC/DNC. The internal
reservation of 10.5% quota to PART - MBC (V) which contains only
Vanniyakula Kshatriya Community, the internal quota of 7% to PART-MBC and
DNC and another internal quota of 2.5 % to PART-MBC within the 20% quota
for overall MBC and DNC Communities, is ultra vires of the Constitution of
India and in violation of the Articles 14, 15 and 16 of the Constitution of India
as well as in violation of the orders passed by the Honourable Supreme Court of

India.

2.18. According to the petitioners, after the insertion of the 102™
Amendment to the Constitution of India, the State Government has no power to
identify/classify any community as Backward and it is the sole domain of the
Parliament and hence, the impugned Act is in violation of the Articles 338-B
and 342-A of the Constitution of India. Further, the appropriate authority to

notify a caste will be the National Commission for Backward Classes which is a
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Constitutional Body under Article 333-B of the Constitution of India, under the
Ministry of Social Justice and Empowerment. Article 340 of the Constitution of
India specifically provided that the President may, by order, appoint a
Commission consisting of such persons as he thinks fit to investigate the
conditions of socially and educationally Backward Classes within the territory
of India and the difficulties under which they work and make recommendations
as to the steps that should be taken by the Union or any State to remove such

difficulties.

2.19. By virtue of the impugned Act, the State of Tamil Nadu has granted
internal reservation of 10.5% out of 20% for Vanniyar Community alone. This is
over 50% earmarked for MBC. In addition, the classification made on a
particular premise of offering a larger slot to Vanniyars in MBC, is bad. There
cannot be a preferential treatment from among the same class. Apart from that,
yet another crucial issue is that similar matter is pending on the file of the

Supreme Court in respect to MARATH Community in the State of Maharastra.

2.20. The main grievance of the petitioners is that earmarking 10.5%
reservation for Vanniyars Caste alone beyond the proportion of their existing
population and depriving the constitutional reservation of 115 other MBC
castes in general and 68 DNC communities in particular, is arbitrary, illegal,

discriminatory and in flagrant violation of Article 14 of the Constitution of
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India. Further, without there being any Census, the Government of Tamil passed
a Bill for reservation for Vanniyar Community 10.5% under MBC without
considering caste wise population and there is no data available with the State
Government to invoke the enabling provisions in the Constitution to provide
internal reservation. Moreover, the State Government without waiting for the
recommendations of the Commission has passed the impugned Act without
consultations or deliberations with all the stakeholders, especially, those
communities who would be affected by the impugned Act. Hence, the
petitioners who belong to various castes in Most Backward Class, have come up
with the present writ petitions, challenging the constitutional validity of the
impugned Act.

2.21. For the sake of convenience and for easy reference, the relief sought

for in all these writ petitions, has been tabulated as under:

SL

No. Case No. Prayer

To issue a Writ of Declaration to declare the Tamil Nadu
Act 8 of 2021 providing exorbital and exclusive
reservation to vanniyar community to an-extent of 10.5
percentage without adequate quantifiable data is illegal and
unconstitutional to the principles laid down in Maratha
W.P.N0.15679 |case in Civil Appeal No.3123 of 2020 dated 09.09.2020

of 2021 (2020 SCC ONLINE SC 727) and Constitutional 102™
Amendment and consequently, forbear the respondent from
in any manner implementing the reservation in the matters
of education and employment in government, quasi
government institutions in the State of Tamil Nadu
Provided under the impugned Act.
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To issue a Writ of Certiorarified Mandamus to call for the
entire records relating to the impugned Act 8 of 2021
enacted on 26.02.2021 for providing 10.5 percentage
Internel reservation to Vanniyar community within the 20
percentage MBC reservation and declare it as null and void
and direct the respondents to allocate proportional
reservation to all communities in the MBC list by
obtaining scientific findings of their representation in
socio, political, economic, educational and employment
sector in relation to their caste wise census.

W.P.(MD)No.
6758 of 2021

To issue a Writ of Declaration to declare the impugned Act
8 of 2021 issued by the Government of Tamil Nadu called
as Tamil Nadu Special Reservation of Seats in Educational
Institutions including private educational institutions and
of appointments or posts in services under the State within
the reservation of Most Backward Classes and Denotified
Act 8/2021 as illegal , null and void and void ab initio.

W.P.N0.6594 of
2021

To issue a Writ of Declaration to declare The Tamil Nadu,
Special Reservation of seats in Educational Institutions
including Private Educational — Institutions and of
appointments or posts in the services under the State
within the Reservation for the Most Backward Classes and
Denotified Communities Act, 2021 (Act No.8 of 2021)
dated 26/02/2021, Notified by the first respondent vide
Tamil Nadu Gazette Extraordinary Notification No.144
dated 26/02/2021, as Unconstitutional and violating Article
-14 of the Constitution of India and further declare that the
act of Sub - Classification or micro -classification of castes
within the MBC is impermissible in law.

W.P.No.7836 of
2021

To issue a Writ of Certiorari to quash the Tamil Nadu
Special Reservation of seats in Educational Institutions
including - Private  Educational - Institutions and of
appointments or posts in the services under the State
within the Reservation for the Most Backward Classes and
De - notified communities Act, 2021 notified by the
respondents vide Tamil Nadu Gazette Extraordinary
Notification No.144, dated 26/02/2021.
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To issue a Writ of Certiorari to quash the Tamil Nadu
Special Reservation of seats in Educational Institutions
including Private Educational Institutions and of
appointments or posts in the services under the state within
in Reservation for the Most backward Classes and
Denotified communities Act, 2021 notified by the
respondents vide Tamil nadu Gazette Extraordinary
Notification No. 144, dated 26.2.2021.

W.P.No.7765 of
2021

To issue a Writ of Declaration to declare that Tamil Nadu
Special Reservation of seats in Educational Institutions
including Private Educational  Institutions and of
Appointments or posts in.the services Under the state,
within the Reservation for the Most Backward Classes and
De- notified Communities Act No.8 of 2021, Published in
the Tamil Nadu Government Gazette Extraordinary No.
144, dated 26.02.2021 as ultravires and unconstitutional.

W.P.(MD)No.
5762 of 2021

To issue a Writ of Certiorari to—quash the Tamilnadu
Gazette Extraordinary  Notification 'No.144 dated
26.02.2021 by the respondents to provide Special
Reservation of seats in Educational Institutions incluring
Private Educational Institutions—in the State and of
appointments or posts in the services under the State in the
State of Tamilnadu within the twenty percent Reservation
for the Most Backward Classes and De-notified
Communities.

W.P.No0.7848 of
2021

To 1ssue a Writ of Certiorari to quash the Tamil Nadu
Special Reservation of seats in Educational Institutions
including Private  Educational Institutions and of
appointments or posts in the services under the State
within the Reservation for the Most Backward classes and
Denotified communities Act 2021 notified by the
respondents vide — TamilNadu - Gazette - Extraordinary
Notification No.144 dated 26.02.2021.
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To issue a Writ of Certiorari to call for the records relating
to ACT 8 of 2021 namely the Tamilnadu Special
Reservation of seats in Educational Institution including
Private Educational Institutions and of appointments or
posts in the services under the State within the Reservation
for the Most Backward Classes and Denotified
Communities Act , 2021 notified by the third respondent
vide Tamilnadu Gazette Extraordinary Notification No.144
dated 26/02/2021 and quash the same.

I1.

W.P.No.11011 of
2021

To issue a Writ of Declaration to declare the Tamil Nadu
special Reservation of seats in Educational Institutions
including private Educational = Institutions and of
appointments or posts in the Services Under the State
within the Reservation for the Most Backward Classes and
Denotified Communities Act 2021 notified in Tamil nadu
Gazette Extraordinary Notification No 144 dated
26.02.2021.

12.

W.P.No0.7632 of
2021

To issue a Writ of Certiorarified Mandamus to call for the
entire records pertaining to the Impugned the TamilNadu
Special Reservation of Seats in_Educational Institutions
including Private Educational - Institutions and of
appointments or posts in the services under the state within
the Reservation for the Most Backward classes and
Denotified communities - Act 2021 notified by the
respondents vide TamilNadu Gazette Extraordinary
Notification No.144 dated 26.02.2021 and quash the same
as perse illegal and consequently direct the respondents to
conduct a caste wise data to find out the real economical
status of the most backward and De-notified class people
by conducting survey of Admission in universities, post
graduation, technical and professional courses etc, which
also includes the sex wise literacy trending among their
total population within the state of TamilNadu, within the
time stipulated by this Court

13.

W.P.No.7644 of
2021

To issue a Writ of Declaration to declare that the Tamil
Nadu Special reservation of seats in Educational
institutions including Private Educational institutions and
of appointment or posts in the services under the State with
the reservation for Most Backward Classes and Denotified
Communities Act 2021( Tamil Nadu Act 8 of 2021) as void
inopreative, repugnant, unenforceable and ultra vires of the
Constitution of India.
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14.

W.P.(MD)No.
5182 of 2021

W.P.Nos.15679 of 2021, etc., batch

To issue a Writ of Certiorarified Mandamus to call for the
entire records relating to Bill passed on 26.02.2021 in
Tamil Nadu Assembly which was published in Tamil Nadu
Government Gazette in No. 144 by providing internal
reservation on 10.5 percentage to Vanniyakula Chatriyar
Community and quash the same and declare as null and
void and direct the respondents to allot internal reservation
to all communities separately in the Most Back Ward List
as per the caste wise Census.

15.

W.P.No.6878 of
2021

To issue a Writ of Declaration to declare the Tamil Nadu
Special Reservation of seats in Educational Institutions
including Private Educational = Institutions and of
appointments or posts in the services under the state within
the Reservation for the Most Backward Classes and
Denotified Communities Act, 2021, notified by the fourth
respondent vide Tamilnadu Gazette = Extraordinary
Notification No.144 dated 26.02.2021, as unconstitutional
and amounts to colourable exerciseof power.

16.

W.P.N0.9508 of
2021

To issue a Writ of Declaration to declare Act 8 of 2021
dated 26.02.2021 as null and void and ultra virus of the
Constitution of India.

17.

W.P.(MD)No.
5207 of 2021

To issue a Writ of Declaration, declaring the Tamil Nadu
Special Reservation of seats in Educational Institutions
including Private Educational Institutions and of
appointments or posts in the services under the State
within the Reservation for the Most Backward Classes and
Denotified Communities Act 2021 (Act No. 8/2021 dt
26.02.2021) as unconstitutional.

18.

W.P.(MD)No.
5615 of 2021

To issue a Writ declaration, declaring that the TN Act No.8
of 2021, dated 26.02.2021, viz. “Tamil Nadu Special
Reservation of seats in Educational Institutions including
Private Educational Institutions and of appointments or
posts in the services under the State within the Reservation
for ~the Most Backward Classes and Denotified
Communities Act 2021 is void, illegal, unconstitutional
and unenforceable in law.
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19.

W.P.No.13688
of 2021

W.P.Nos.15679 of 2021, etc., batch

To issue a Writ of Certiorari to call for the records
pertaining to “The Tamil Nadu Reservation of seats in
Educational institutions including Private Educational
Institutions and of appointments or posts in the services
under the State within the reservation for the Most
Backward classes and Denotified communities Act 2021
dated 26.02.2021 passed by the second Respondent and
quash the same.

20.

W.P.(MD) No.
17956 of 2021

To issue a Writ of Declaration to declare the Act 8 of 2021
(The Tamil Nadu Reservation of seats in Educational
institutions including Private Educational Institutions and
of appointments or posts in the services under the State
within the reservation for the Most Backward classes and
Denotified communities Act 2021) dated 26.02.2021 as
ultravire to Articles 14, 15, 16 of the Constitution of India
and it is unconstitutional and consequently direct the
respondents to follow earlier quo reservation as per Act
No.45 of 1994, Tamil Nadu Backward Classes, Scheduled
Castes and Scheduled Tribes ( Reservation of seats in
Educational Institutions and appointments of posts in the
services under the State) Act 1993, dated 19.07.1994.

21.

W.P.No.17984
of 2021

To issue a Writ of Certiorari to quash the Tamil Nadu
Special Reservation of seats in Educational Institutions
including Private Educational Institutions and of
appointments or posts in the services under the state within
the Reservation for the Most Backward Classes and
Denotified Communities Act, 2021 notified by the
respondents vide Tamilnadu Gazettee Extraordinary
Notification No.144 dated 26.02.2021.

22.

W.P.(MD) No.
18205 of 2021

To issue a Writ of Certiorari to call for the records relating
to the impugned Act No.8 of 2021, notified by the
respondents vide - Tamil - Nadu- Government Gazette
extraordinary notification No.144, dated 26.02.2021 and
quash the same as unconstitutional, arbitrary and illegal.
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23.

W.P.No.19064
of 2021

W.P.Nos.15679 of 2021, etc., batch

To issue a Writ of Declaration to declare the Tamil Nadu
Special Reservation of seats in Educational Institutions
including Private Educational Institutions and of
appointments or posts in the services under the State
within the reservation for the Most Backward classes and
Denotified communities Act, 2021 notified by the
respondents vide Tamil Nadu Gazette Extraordinary
Notification No. 144 dated 26.02.2021 by the third
Respondent and subsequent G.O. Ms. No.75 Human
Resource Management (K) Department dated 26.07.2021
issued by the fourth respondent is illegal and as
unconstitutional and restore original MBC/ DNC Category.

24.

W.P.No.5642 of
2021

To issue a Writ of Declaration to declare that, Act No. 8 of
2021, The Tamil Nadu Special Reservation of seats in
Educational Institutions including Private Educational
Institutions and of appointments or posts in the services
under the State within the Reservation for the Most
Backward Classes and Denotified Communities Act, 2021
in so far as providing internal reservation of 10.5 percent
quota to Vanniyakula Kshatriya. Community- MBC (V)
within the 20 percent reservation of the most Backward
Classes, and internal quota of 7% to Denotified
Communities and the Most Backward Classes
Communities = having  similarity =~ with  Denotified
Communities, and 2.5% quota to Most Backward Classes
not include in the above category, as unconstitutional,
illegal, void, inoperative, repugnant, unenforceable and
ultravires of the Constitution of India.

25.

W.P.No.14211 of
2021

To issue a Writ of Declaration to declare the Tamil Nadu
Special Reservation of seats in educational institutions
including private educational institution and of
appointments or posts in the service under the State within
the reservation for the Most Backward classes and
denotified community Act 2021 (Act No.8 of 2021 dated
26.02.2021 published in the Tamil Nadu Government
Gazette by the fourth respondent, as unconstitutional.
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26.

W.P.No.6011 of
2021

W.P.Nos.15679 of 2021, etc., batch

To issue a Writ of Declaration to declare the Tamil Nadu
Special Reservation of seats in Educational Institutions
including private Educational Institutions and of
appointments or posts in the services under the state within
the Reservation for the Most Backward Classes and
Denotified Communities Act, 2021 notified by the
respondents vide Tamilnadu Gazette Extraordinary
Notification No.144 dated 26.2.2021 as ultra virus and
unconstitutional.

27.

W.P.No0.6179 of
2021

To issue a Writ of Declaration to declare the TamilNadu
Special Reservation of seats in Educational Institutions
including Private Educational = Institutions and of
appointments or posts in the services under the State
within the Reservation for the Most Backward Classes and
Denotified communities Act 202 1-as unconstitutional.

28.

W.P,(MD)No.
6202 of 2021

To issue a Writ of Certiorari to call for the records relating
to Act 8 of 2021 namely the—Tamil Nadu Special
Reservation of seats in Educational Institution including
Private Educational Institutions and of appointments or
posts in the services under the State within the Reservation
for the Most Backward Classes and Denotified
Communities Act, 2021 notified by the third respondent
vide Tamilnadu Gazette Extraordinary Notification No.144
dated 26.02.2021 and quash the same.

29.

W.P.N0.6429 of
2021

To issue a Writ of Declaration to declare the Tamil Nadu
Special Reservation of Seats in Educational Institutions
including private educational institutions and of
appointments or posts in the services under the State
within the Reservation for the Most Backward Classes and
Denotified Communities Act, 2021, notified in Tamil Nadu
Gazette Extraordinary Notification No.144, dated
26.02.2021.

30.

W.P.(MD)No.
6616 of 2021

To issue a Writ of Declaration to declare that the Act No.
8/2021, The Tamil nadu Special Reservation of Seats in
Educational Institutions including Private Educational
Institutions and of appointments or posts in the services
under the State within the Reservation for the Most
Backward Classes and De-notified communities Act, 2021,
as illegal, Void, unconstituional and ultra vires of the
Constitution of India.
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31.

W.P.No.7412 of
2021

W.P.Nos.15679 of 2021, etc., batch

To issue a Writ of Certiorarified Mandamus to call for
records in respect of the Respondents proceedings in Act 8
of 2021 dated 26.02.2021 by the Respondent, quash the
same and to consequently direct the Respondent to uphold
the status of reservation to most backward classes
prevailing before the issue of the proceedings in Act 8 of
2021, dated 26.02.2021.

32.

W.P.No.7455 of
2021

To issue a Writ of Declaration to declare the Act 8 of 2021
namely the Tamil Nadu Special Reservation of seats in
Educational institutions - including Private Educational
Institutions 1n the State and appointments or posts in the
service under the State, in-the State of Tamil Nadu within
the Twenty per cent reservation for Most Backward classes
and Denotified communities as ultra vires of Constitution
of India.

33.

W.P.(MD)No.
7537 of 2021

To issue a Writ of Certiorari to call for the entire records
pertaining to Act No.8 of 2021 Special Reservation of
Seats in educational Institutions including private
educational institutions and of appointments or posts in the
services under the State within the Reservation for the
Most Backward Classes and Denotified Communities Act,
2021, published in a Notification in Notification No.144
dated 26.02.2021, issued in Tamil Nadu Government
Gazettee by the third respondent which provided special
reservation of 10.5 percentage to Vanniakula Kshatriya
(including Vanniyar, Vanniya, Vannia Gounder, Gounder or
Kander, Padayachi, Palli and Agnikula Kshatriya) out of
the 20 percentage reservation already existing in the state
of Tamil Nadu for Most Backward Classes and Denotified
Communities which is prejudicing the other 115
community in the existing list and further allotting the
balance 9.5 percentage of the reservation left out in the 20
percentage reservation by allotting 7 percentage to
Denotified Communities and Most Backward Class having
similarity with Denotified Community and 2.5 percentage
was left out to Most Backward Class Community, to quash
the same.

34.

W.P.No.17286
of 2021

To issue a Writ of Mandamus to direct the respondents 1 to
5 to take appropriate action and pass orders expeditiously
in accordance with law on the petitioners E-mail
representation dated 28.02.2021.

https://www.mhc.tn.gov.in/judis/

27/184




35.

W.P.Nos.15679 of 2021, etc., batch

To issue a Writ of Mandamus directing the respondents to
keep the enforcement of the Act 8 of 2021 (The Tamil
Nadu  Special Reservation of seats in Educational
Institutions including Private Educational Institutions and
W.P.(MD)No. [|of Appointments or posts in the services Under the state,
4877 of 2021 |within the Reservation for the Most Backward Classes and
De-notified Communities Act No.8 of 2021) in abeyance
till the submission of report by the Commission appointed
under G.0.Ms.No.99, dated 21.12.2020, by considering the
petitioner's representation dated 02.03.2021.

3. In the counter affidavits filed by the official respondents, it is, inter

alia, contended as follows:

e The process of consultation for sub-classification within the Most

Backward Classes was started as early in the-year 2012, when the
Tamil Nadu .Backward Classes Commission was issued with
additional Terms of Reference for this purpose.

The Government has been thoroughly examining the feasibility of
sub-classification for several years before coming up with a policy of
passing the impugned Act.

The State has enacted the Tamil Nadu Act 8 of 2021 only based on
adequate authenticated data on population of the Most Backward
Classes and Denotified Communities enumerated by the Tamil Nadu
Second Backward Classes Commission in the year 1983.

The Ambasankar Commission submitted its report to the Government

in 19835, after carrying out 100% door-to-door enumeration of entire
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population of the State. The caste-wise population data disclosed by
the Ambasankar Commission is the only authenticated data available
as of now before the State; and such data can be used effectively to
plan for sub-classification within backward classes of citizens in
proportion to the respective communities or groups.

In G.O.(Ms.)No0.99, Backward Classes, Most Backward Classes and

Minorities Welfare Department, dated 21.12.2020, a "Commission for

Collection of Quantifiable Data on Castes, Communities and Tribes
of Tamil Nadu" had been constituted to collect data pertaining to
various social, educational, economic and political parameters of the
population of the State, and appointed Hon'ble Thiru Justice
A Kulasekaran, retired Judge of High Court, as the Chairman of the
Commission. However, the Commission has not submitted any report
to the Government as per the Terms of Reference within its tenure.
The Honourable Supreme Court, in Indra Sawhney vs. Union of
India reported in (1992) Supp.(3) SCC 217, has held that, "a caste
can be and quite often is.a social class in India".

Certain classes of people grouped together for ethnological and socio-
cultural similarity finding place in single entry of the list of Most

Backward Classes can very well be stated to be a social class for the
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purpose of sub-classification. Similar such exercise has already been
done in the State of Kerala amongst OBCs, wherein from and out of
one list of OBCs for the State, eight categories within OBCs were
sub-classified for grant of reservation in turns.

The authenticated data enumerated in the State, during 1983, in
compliance of the directions of the Hon'ble Supreme Court, was
65,04,855, constituting 13.01% of the then total population of the
State, i.e., 4,99,90,743. The Vanniyakula Kshatriya communities have
been granted reservation at the rate of 10.5%, which cannot be stated
to be disproportionate or excessive.

If at all the presumption of the petitioners alleging that the Vanniakula
Kshatriya are over-represented in the reserved seats amongst Most
Backward Classes is assumed to be correct, the policy taken for
fixation of 10.5% to Part-MBC(V) communities in the impugned Act
can only empower the other groups of communities within Most
Backward Classes to acquire the benefits of reservation due to them
in commensurate with their population proportionately. As such, it
cannot be claimed that only the Vanniakula Kshatriya has been
benefitted by this enactment.

The list of Most Backward Classes and Denotified Communities have
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been notified duly complying with the tests for backwardness
prescribed under the Articles 15(4) and 16(4) of the Constitution of
India. There is no question of new addition in the list of Most
Backward Classes in this case. Only the communities already enlisted
as Most Backward Classes -have been sub-categorised to ensure more
equitable social justice.

In Indra Sawhney Vs. Union of India reported in (1992) Supp (3)
SCC 217, the Honourable Supreme Court observed that there is no
constitutional or legal bar to a State categorizing the backward classes
as backward and more backward. If a State chooses to do
categorisation, it is not impermissible in. law. As such, the
Constitutional provision enabling grant of reservation encompasses
the power for the State to classify or sub-classify backward classes.
Existence of power for the State in Section 7 of the Tamil Nadu Act
45 of 1994, enabling the State to classify and sub-classify the
Backward Classes of citizens, including Most Backward Classes, has
been exercised by the State based on the report presented by the Tamil
Nadu Backward Classes Commission.

The Constitutional provisions enable the Government to ensure that

each and every community in the Most Backward Classes have equal
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and equitable rights to distributive social justice in the form of sub-
classification. When the procedural formalities in this regard have
already been completed by the Government, there is no statutory bar
to sub-classify amongst Most Backward Classes.

In the earlier occasions, the power to sub-classify within the
Backward Classes has been exercised by the State to provide for
separate reservation to Backward Class Muslims, by enacting the
Tamil Nadu Backward Class Muslims (Reservation of seats in
Educational -Institutions including Private Educational institutions
and-of Appointments or posts in the services under the state)tAct
2007 (Tamil Nadu Act 33 of 2007) and the said Act is being actively
implemented in the State. As such, there was no legal hurdle before
the State arising out of similar action taken earlier which would
hinder passing of the impugned law.

In the light of Articles 338-B and 342-A and 366(26C) of the

Constitution ~of India, inserted by the - Constitution (102nd
Amendment) Act, 2018, w.e.f. 15.08.2018, it is the contention of the
State that until the Presidential Notification of Socially and
Educationally Backward Classes for the State is published under

Article 342A of the Constitution of India, any reference to the
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Socially and Educationally Backward Classes in Article 338B of the
Constitution of India would mean only the Other Backward Classes
(OBCs) enlisted in the Central List of OBCs for the State notified
earlier by the Government of India, which was saved by the National
Commission for Backward Classes (Repeal) Act, 2018, passed along
with the above said 102" Amendment to the Constitution and in no
way, it can be considered that the State lists of Backward Classes
notified under the Tamil Nadu Act 45 of 1994 has ceased to operate
subsequent to-the above amendment.

The procedure referred to in Article 338-B of the Constitution of India
may be suitable for the purpose of the Central List of OBCs and as
such, 1t is of no significance for the State to comply with Article
338B(9) of the Constitution of India for exercising its power under
the Tamil Nadu Act 45 of 1994, in pursuance of Articles 15(4) and
16(4) of the Constitution of India.

In the judgment, dated 5.5.2021, in Civil Appeal No.3123 of 2020,
etc., Dr.Jaishri Laxmanrao Patil Vs Chief Minister and Another
reported in 2021 SCC Online SC 362 (Maratha case), the
Honourable Supreme Court of India, inter-alia, decided the questions

concerning power of the State to legislate for determination of
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socially and educationally backward classes and to make legislation

on "any backward classes" under Articles 15(4) and 16(4), subsequent

to the Constitution (102" Amendment) Act, 2018 and in the light of
the same, till such time, the Presidential Notification under Article
342A(1) of the Constitution of India specifies the lists of Backward
Classes for the State in consultation with the Governor, there is no bar
for the State, to operate the existing lists of Backward Classes, Most
Backward Classes and Denotified Communities and to make the
impugned legislation. The list to be specified by the Presidential
Notification under Article 342(1) of the Constitution of India or till
such time the existing Central List of OBCs is the only list relevant
for the purposes of Article 338B of the Constitution of India. Hence,
the contention of the petitioners regarding absence of consultation
with the National Commission for Backward Classes under Article
338-6(9) of the Constitution of India 1s of no consequence in making
the impugned law.

e It is just and equitable to say that each of the communities listed
under Backward Classes is to be treated as a separate "element", and
all such elements bundled together as "Backward Classes" cannot be

concluded as "homogeneous". Accordingly, the claim of the
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petitioners regarding homogeneity amongst Backward Classes is not

valid and maintainable.

The Constitution (105th Amendment) Act, 2021, enacted by the
Parliament, making amendments in Articles 338-B, 342-A and
366(26C), has preserved the State lists.and the power of the States to
identify and notify Backward Classes. The power of the State for

identification and notification of the Backward Classes stated to be
lost by virtue of the Constitution (102" Amendment) Act, 2018, has

been restored through the above said 105" Amendment to the
Constitution.

The wvalidity of Tamil Nadu Act 45 of 1994 has already been
challenged before the Honourable Supreme Court, in Writ Petition
(Civil) No. 365 of 2012, etc., and all these cases are pending for final
disposal. In such circumstances, the question of challenging only a
part of the Tamil Nadu Act 45 of 1994, namely, quantum of
reservation specified for Most Backward Classes in Section 4 thereof,
1s unwarranted.

The sub-classification amongst Backward Classes of citizens made in
Section 4 of the Tamil Nadu Act 45 of 1994 and the equivalent

provisions made in Section 3 of the Tamil Nadu Act 12 of 2006 are
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made well within the Constitution of India, valid and enforceable.
Accordingly, the claim of the petitioners challenging only a part of the
above provisions, particularly on sub-classification made for Most
Backward Classes therein, is not maintainable and thus, prayed for the

dismissal of all these writ petitions.

4. Whereas, the fifth respondent in W.P.No.7765 of 2021, filed the

counter affidavit, among other things, contending as follows:
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e The State of Tamilnadu has constituted Tamil Nadu Backward Classes

Commission on 08.07.2020 with specific terms of reference in class
(v), viz., "The Commission shall examine recommend upon the
demand made by various communities to provide for internal
reservation within the reservation provided for Most Backward
Classes".

Therefore, the Chairman of Tamil Nadu Backward Classes
Commission has submitted his views and recommended to provide
internal reservation among MBC/DNC with 3 distinct groups viz,
Part-I Vanniyakula Kshatriya Communities - MBC (V) - 10.5%, Part-
IT Most Backward Classes and De-notified Communities - MBC and

DNC - 7%, and Part-III, Most Backward Communities MBC - 2.5%.
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e Accordingly, the Government of Tamilnadu has enacted the impugned

Act for providing internal reservation to Vanniyakula Kshatriya
Communities on 26.02.2021. The said Act is called as "Tamil Nadu
Special Reservation of seats in Educational institutions and
appointment or posts in the services under the State within the
reservation for Most Backward Classes and De-notified Communities
Act, 2021 (Tamilnadu Act 8 of 2021)".

The said enactment was passed by the State Legislature after detailed
deliberation, -based on the recommendations of the Chairman of
Tamilnadu Backward Classes Commission and quantifiable data
available with the Commission.

The said enactment got the Assent of the Governor of Tamil Nadu and
is being implemented by the State of Tamilnadu in all Departments by
providing  separate  reservation for Vanniyakula Kshatriya
Communities (MBC-V @ 10.5%).

The object of the impugned Act clearly states that separate reservation
1s necessary for the Vanniyakula Kshatriya Communities, since the
said communities were deprived of their representation in all aspects
and hence, the impugned Act has been enacted as per the wisdom of

the State Legislature, in accordance with the powers conferred on the

https://www.mhc.tn.gov.in/judis/

37/184




W.P.Nos.15679 of 2021, etc., batch

State under Articles 245 and 246 of the Constitution of India.

e Thus, the Tamil Nadu Act 8 of 2021 has been enacted well within the
powers under the Constitution of India and on the basis of the
quantifiable data furnished by the Tamil Nadu Backward Classes
Commission.

e The State Legislature has got the competency to enact the impugned
Act for protecting the legitimate rights of Vanniyakula Kshatriya
Communities. Therefore, the said Act is constitutionally sustainable in
all aspects and also the State is entitled to implement it in all force in
the State of Tamil Nadu.

e Therefore, he prayed for the dismissal of the writ petition.

5. In the counter filed by the tenth respondent in W.P.No.7632 of 2021, it

has been stated, inter alia, as follows:

e The State has provided proportionate and adequate reservation to other
members of the MBC Community on an equitable basis, based on their
population within the State of Tamil Nadu, as a policy decision as
empowered under Articles 15 and 16 of the Constitution of India.

e The impugned Act does not introduce a new vertical scheme of

reservation breaching the 69% existing reservation as provided for
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under the 69% Reservation Act of 1993, but only creates a sub-
category or an internal scheme of arrangement of reservation within
the 20% reservation demarcated to the MBC Community, out of the
overall 69% reservation as prevalent in the State of Tamil Nadu, to
ensure that the more backward amongst the Most Backward Classes
and those who are unable to seize the opportunities of reservation
adequately with their population are provided a level playing field and
are able to rise from the depth of backwardness.

Section 7 of the Act 45 of 1994 provides for classification or sub
classification within Backward Class including Most Backward
Classes.

Admittedly, the State is empowered to pass legislation with regard to
the aforesaid objects of the Act under Articles 15(4), 15(5) and 16(4)
of the Constitution of India and the Act is within the State's legislative
competence.

Justice A.Kulasekaran Commission was set up by the State not to
examine the issue of internal reservation as mandated by the impugned
Act for the MBC Communities and the Denotified Communities, but
for a wholly different purpose, i.e, in order to examine whether the

existing 69% reservation in the State of Tamil Nadu is liable to be
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revised, enhanced or modified and in order to further support the same
before the various judicial fora.

e The said exercise has no connection with the impugned Act, which Act
has been brought about after examining various amounts of data and
Commission Reports, as collected by the Tamil Nadu Backward
Classes Commission.

e The Petitioners have contended that as per Article 342-A of the
Constitution of India, the State does not have the power to declare any
Castes as socially and economically backward and that such power, as
per the judgment of the Supreme Court in DrJaishri Laxmanrao
Patil v. The Chief Minister and others reported in 2021 SCC Online
SC 362 (Maratha case), cannot have been exercised by the State of
Tamil Nadu and the State Government, by enacting the instant
legislation has constitutionally fallen foul of Article 342-A of the
Constitution of India. This argument of the Petitioners is unsound for a
variety of reasons.

e However, the State of Tamil Nadu, through the impugned Act, was not
newly identifying any community as an MBC Community or as a
Socially and Educationally Backward Class. The impugned Act, only

provides an internal form of reservation for communities that have
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already been identified as socially and educationally backward by the
State, for over three decades. Therefore, no new identification has
been undertaken by the State under Article 342-A of the Constitution
of India, insofar as the impugned Act is concerned.

Besides the Parliamentrecently passed 105" Constitutional
Amendment Act, 2021, which amends Article 342-A and empowers
the State to prepare by law, its own list of Socially and Educationally
Backward Class of Citizens.

Thus, the question of the State of Tamil Nadu being incapable of
preparing its own list of Socially and Educationally backward classes
of citizens cannot arise and prayed for the.dismissal of the writ

petition.

6. On 25.08.2021, when the matters were taken up for hearing, this Court

has passed the following order:
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"In all these writ petitions, a challenge has been made
to the constitutionality of the Act,(hereinafter called as 'Act 8
of 2021'). Pending the writ petitions, interim orders have
been sought for, both for stay and injunction. Petitions have
been filed seeking to implead various parties. Now, the writ

petitioners seek interim orders while the impleading
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petitioners seek to implead themselves.

2. Learned Senior Counsel appearing for the respective
petitioners made the following submissions:

2.1 As held by the Apex Court in Dr.Jaishri Laxmanrao
Patil v State of Maharashtra, Through Chief Minister and
another reported in (2021) 2 SCC 785, the Constitutional
Court is not denude of the power to consider granting
appropriate interim orders when challenges have been laid to
the Constitutionality of an Act. The State does not have the
power or authority to introduce enactment notwithstanding
the 127th Constitutional amendment. Equities_are in favour
of the petitioners. Mere pendency of the civil writ petitions
filed before the Apex Court without interim orders will not
take away the right of the petitioners in seeking interim
orders vis-a-vis the powers of this Court.

3. Learned Advocate General and. the learned Senior
Counsel appearing for the respondents made the following
submissions:

3.1. There is a presumption towards the
constitutionality of the Act. The 127th constitutional
amendment would facilitate the validity of the Act. The
question of the power available to the State along with the
issues governing adequacy of the material and legal malice,
if any, can only be decided in the writ petitions. The
respondents are ready with the final hearing of the matter.
Attempts have been made to get the interim orders before the

Apex Court. Therefore, it cannot be said that there was no
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occasion to seek interim order at the earlier point of time.
Ultimately, it is for the Court to decide the appropriate relief.
For some Institutions, the admission process is over and the
same is in progress for the others. Hence, these petitions filed
seeking interim orders will have to be dismissed.

4. Learned counsel appearing for the impleading
petitioners submitted that inasmuch as the writ petitions have
been filed challenging the validity of the Act, they should be
permitted to implead as party respondents. No prejudice
would be caused by their impleadment as the vight which is
otherwise available to the petitioners in filing the writ
petition will have to be applied ipso facto to those who are
defending the orders of the Government.

5. There are two sets of activities which are being
undertaken by the State pursuant to the implementation of the
enactment. By way of letter from the Deputy Secretary Letter
No.4903/42/2021-1, dated 01.04.2021, a decision was made
proceeding to fill up the seats in the Educational Institutions
by following the impugned enactment. Thereafter, another
Government Order was passed in G.O.Ms.75, Human
Resources Management (K) Department, dated 26.07.2021
seeking to adopt the enactment for the purpose of filling up
the post.

6. When a challenge is laid to the constitutionality of
an enactment, the Court is weighed with the principle
governing presumption. Such a presumption though be

termed as "shall", after notice and if the Court is of the view
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that there is a need to grant appropriate interim orders then
the same can be done. Similarly, the mere pendency of the
cases before the Apex Court may not act as a bar since notice
was issued at the time of hearing the petitioners alone. It has
also been informed that due indication has been given to the
petitioners to seek appropriate remedies before the High
Court. We do not wish to say anything more on this aspect.

7. Upon hearing the parties, we are of the view that it
would only be appropriate to adjudicate the matter one way
or the other finally. In fact, that was the arrangement and
understanding leading to the process of completion of the
pleadings. Even otherwise, it would only be appropriate to
decide the writ petitions one way or the other so that a
finality could be arrived at. Having said so, the parties
concerned who are already beneficiaries of the enactment
and who are likely to be the beneficiaries will have to be
informed sufficiently on the pendency of the other writ
petitions. While observing so, we clarify that it is ultimately
for the Court to decide the appropriate relief based upon its
final decision on the validity of the enactment by issuing
appropriate directions. We do feel that it would only serve the
interest of one and all if it is made clear that any admissions
made, likely to be made or appointments made or likely to be
made pursuant to the impugned enactment will be subject to
the result of the final order to be passed in the writ petitions.
We have already clarified that this interim order will always

be subject to the final order and, therefore, the Court can
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pass appropriate orders even at that point of time
notwithstanding the ultimate conclusion arrived at.

8. In such view of the matter, we are inclined to pass
the following interim orders while allowing the petitions filed
for impleadment. Since all the counsel appearing for the
parties are ready with the final hearing, we are also willing
to fix an early date to resolve the issue one way or the other.
Accordingly, the following orders are passed.-

i. Admissions made or to be made in tune with the
impugned enactment (Act 8 of 2021) would be subject to the
result of the final order to be passed.

ii. It is clarified that it is well open to the Court to pass
appropriate —orders on the admissions made -in the
interregnum and also the appointments as this order is only
by way of interim arrangement.

iti. It 'is well open to the persons to get either
admissions or appointments being the beneficiary of the
enactment to file appropriate applications before this Court
seeking to implead themselves.

iv. The impleading petitions filed are accordingly
allowed.

v. . The newly impleaded respondents can file their
pleadings within a period of two weeks from the date of
receipt of a copy of this order.

vi. The petitioners shall make a publication in any one
of the leading Daily both in vernacular and English
indicating the pendency of the Writ Petitions which are likely
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to be taken up on the 14 th September, 2021.
Taking into consideration the issue involved, Registry

is directed to post all the writ petitions for final hearing on

14.09.2021."

CONTENTIONS:

W.P.No.15679 of 2021:

7. Mr.K.M.Vijayan, learned Senior Counsel appearing for the petitioner,
while assailing the impugned Act on various grounds, made the following
submissions:

e The impugned Act has been passed in blatent violation of 338-B of the
Constitution of India, wherein the domain of 1dentifying SEBC vests
with the President of India in consonance with Article 342-A of the
Constitution of India after 102" Constitutional Amendment.

e The constitutional scheme enables identification of SC/ST under
Articles 338, 338-A, 340, 341, 342 for OBCs. The State has no
legislative competence under Articles 245 and 246 of the Constitution
of India, under any Entry to identify OBCs.

e In the light of the Constitutional provisions as it stood on the day of the
impugned Act, the State has no power to tamper the list and encroach the
power of the President of India and Parliament under Articles 338B and

342 A of the Constitution of India.
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Reservation is only for 'class' and not for 'caste'. In order to include
caste as class, it requires objective criteria as per Mandal Commission
which has not been done in the case on hand.

The sub-classification of MBC into Vanniar, Denotified Communities
and others in the ratio of 10:5%, 7% and 2.5% respectively lacks any
objective criteria.

10.5% reservation for one caste, viz., Vanniyar (having 6 sub castes)
while 7% for 93 Denotified Communites (25+68) and 2.5% for 22
MBC castes,-is blatently discriminatory and unconstitutional. Among
the 22 MBC Castes Transgender is included as one Caste in the
impugned Act.

The impugned Act is unconstitutional in the absence of quantifiable
data in support thereof.

The reservation principle means adequacy of representation and not
proportionate representation.

The respondents failed to see that the adequate representation under
Article 16(4) of the Constitution of India does not mean proportionate
representation.

The impugned Act is in violation of Articles 15, 16 and 29 of the

Constitution of India as the same discriminates only on caste and it
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also provides caste based reservation by treating one caste as separate
class while treating the similar castes differently.

The respondents cannot discriminate between one group of 6 castes
and 115 other castes because the impugned Act allegedly tried to give
higher proportion of reservation to one caste and deprive the fair
opportunities of 115 other castes and hence, the impugned Act is
illegal.

The impugned Act cannot be given effect to.without obtaining the
Assent of the President of India.

Therefore, he prays that the impugned Act, as a glaring illustration of
unconstitutional exercise, should be set aside.

In support of his submissions, the learned Senior Counsel relied on
the decision of the Honourable Supreme Court in Indra Sawhney and
Others Vs. Union of India and others reported in 1992 Supp (3)

Supreme Court Cases 217.

W.P.No0.6011 of 2021:

8. Mr.R.Balasubramanian, learned Senior Counsel appearing for

Mr.A.S.Narasimhan, learned Counsel for the petitioner, made the following

submissions:

e The State Legislature is bereft of power to make sub-classification of
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MBC in view of Articles 342-A and 366(26C) of the Constitution of
India, as on 26.02.2021.

The impugned Act has not been enacted as per the Constitutional
Scheme as envisaged under Article 338-B of the Constitution of India.
The impugned Act provides reservation only on caste basis which is
also impermissible under Articles 15 and 16 of the Constitution of
India.

The impugned Act has treated similar castes differently and different
castes similarly, in violation of Article 14 of the Constitution of India.
The impugned Act has violated Section 7 of the'Act 45 of 1994 as the
sub-classification of MBC has been .done without any
recommendation of the Tamil Nadu Bacward Classes Commission.

By dividing 20% MBC reservation, the impugned Act has overruled
the Presidential Assent given under Article 31-C of the Constitution of
India to the Act 45 of 1994 which is impermissible.

20% MBC reservation is provided by an Act 45 of 1994 placed at
Entry 257A of the Ninth Schedule through 76" Constitutional
Amendment Act, 1994 and amending the said Act in the Constitution
by a State Legislature alone is impermissible under the Constitutional

Scheme.
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e The Governor under Article 200 of the Constitution of India cannot
over turn the Assent of the President of India to the undivided 20%
MBC reservation under the Act 45 of 1994.

e The respondents have not even adhered to its own G.0.No.52, dated
08.07.2020, in which, the current Tamil Nadu Backward Classes
Commission has been given fresh terms and conditions for making
recommendation on sub-classification of MBC which is yet to
deliberate on the issue.

e The impugned Act has been enacted in blatent violation of Article
338(B) of the Constitution of India, even after 105" Constitutional
Amendment Act 2021, on all major policy decisions every State must
consult National Commission for Backward Classes except in
classifying BCs. 20% MBC reservation is apportioned affecting 115
communities, but, admittedly, the respondents did not consult National
Commission for Backward Classes.

e When the Act 45 of 1994 is placed in Ninth Schedule of the
Constitution of India through the 76™ Constitutional Amendment Act
1994 under Article 31-B of the Constitution of India, the same cannot
be amended by a State Legislature alone without amending the Act

placed in the Ninth Schedule in the manner known to law. In this case,
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this important constitutional proprietary has been thrown to the winds.
While the Act 45 of 1994 with Presidential Assent under Article 31-C
of the Constitution of India provides undivided 20% MBC
reservation, the same cannot be modified by the Governor under
Article 200 of the Constitution of India.

It is impermissible to provide reservation on caste basis alone. In this
case, Vanniyar caste who are issued with single caste certificate at
single serial number in the lists of MBCs is treated as separate class,
when the name of the caste in every other respect, the Vanniyar caste
is similar to other castes in the MBCs.

The impugned Act violates Articles 14, 15(1) and 16(1) of the
Constitution of India and thus, the same is void ab initio as per Article
13 of the Constitution of India and the impugned Act deserves to be
quashed.

Moreover, the impugned Act has been enacted without quantifiable
data.

The Preamble of the impugned Act states that the Act is based on the
report of the Chairman of the Tamil Nadu Backward Classes
Commission and further, there i1s no valid recommendation of the

Commission, because the first recommendation dated 13.06.2012 of
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the Commission as per G.0.No.35, dated 21.03.2012 was not accepted
by the respondents as the majority members did not concur with the
recommendation of the then Chairman. Therefore, vide G.O.No.52,
dated 08.07.2020, the present Commission has been formed to
examine the issue afresh and the Commission is yet to deliberate the
issue.

Further, the Honourable Supreme Court in Indra Sawhney case, has
specifically directed that only the recommendation of the body is
binding. In the case on hand, the report of the then Chairman was not
accepted by the respondents, but, only on the basis of a report of the
Chairman, the sub-classification of MBC has been done.

Consultation with the Commission is a mandatory requirement.
Section 7 of Tamil Nadu Act 45 of 1994 makes it clear that only on the
recommendation of the TNBC, any sub classification can be done and
in this case,the impugned Act came to be passed in blatent violation of
the said statutory provisions.

The sub classification of MBC in Sections 3 & 4 into three categories
viz. 1) MBC(V); 11) MBC & DNC and iii) MBC is without any
objective criteria for such classification. The apportion of 20% MBC

reservation into 10.5%, 7% and 2.5% to 1) MBC(V); MBC & DNC
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and iii) MBC respectively, in Sections 3 and 4 is not supported by any
data.

The only legally acceptable available data with the respondents is the
first report of the Tamil Nadu Backward Commission, in which, it
recommended 33% reservation for BCs and also recommended to sub-
divide the same in the ratio of 16% for MBC and 17% for BC and it
has also recorded that the Vanniyar population could be around 8.2%.
If at all the existing 20% MBC reservation for-a MBC/DNC
population of 33% is to be apportioned to one single caste, it has to be
apportioned on pro-rata basis and 8.2% Vinnaiyar can be given only
5% out of 20% MBC reservation as 24.8% of the remaining
population belong to 47 MBC/68 DNC and 15% ought to have been
left for them. Unfortunately, the respondents have based their decision
on the second report of TNBC and taken away the due share of 115
communities illegally.

It is settled law that even policy matters have to be tested at the
touchstone of = arbitrariness and that the impugned Act is
discriminatory and arbitrary.

Thus, the learned Counsel for the petitioners prays for quashing the

impugned Act.
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e In support of his submissions, the learned Senior Counsel has relied
on the following decisions:

(1) Indra Sawhney v. Union of India and others reported
in 1992 Supp (3) SCC 217,

(11) E.V.Chinnaiah v. State of Andhra Pradesh and
others reported in 2005 (1) SCC 394;

(111) M. Nagaraj and others v. Union of India reported in
2006 (8) SCC 212;

(iv) Ashok-Kumar Thakur v. Union of India reported in
2008 (6) SCC I,

(v) B.K.Pavitra and others v. Union of India reported in

2017 (4) SCC 620:;

(vi) Jarnail Singh v. Lachhmi Narain Gupta reported in
2018 (10) SCC 39¢;

(vi1) The State of Punjab v. Davinder Singh reported in
2020 (8) SCC 1,

(viii) Pandurang Ganpati Chaugale v. Vishwasrao Patil
Murgud Sahakari Bank Ltd., reported in 2020 SCC Online SC

431,
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(ix) Dr.Jaishri Laxmanrao Patil v. The Chief Minister
and others reported in 2021 SCC Online SC 362. (Maratha

case)

W.P.No0.6429 of 2021:

9. Mr.G.Rajagopalan, learned Senior Counsel appearing for the petitioner
made the following submissions:
Lack of Jurisdiction:

e Article 338-B of the Constitution of India provides that the
appointment-of a Commission to investigate the conditions of the
Backward Classes and in the teeth of the said provision, the
Commission appointed by the President under Article 340 of the
Constitution of India alone was competent to investigate the
conditions of socially and educationally Backward Classes and to
make recommendations to improve their conditions.

e While that being so, either the State appointed Backward Classes
Commission, the State Government or the State Legislature does not
have any power to go into the said issue.

e A similar issue has been gone into in the case of DrJaishri
Lakshmanrao Patil v. State of Maharashtra reported in 2021 SCC

Online SC 361 (Maratha Reservation Case) by the Constitution
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Bench of the Honourable Supreme Court, wherein it is held that the
State lacked jurisdiction in the teeth of Article 340 of the Constitution
of India. The said judgment was delivered on 05.05.2021 and the law
declared in the said judgement squarely applies to the facts of the
present case and the impugned Act enacted by the State Legislature on

26.02.2021 1s void ab initio.

Though the Parliament, by virtue of the 127%  Constitutional
Amendment 2021, has introduced certain amendments with certain
additional provisions, the said Amendment does.not apply with regard
law already made by the State Legislature in February 2021 as the
said Amendment Act does not save the existing legislation and thus,
the impugned Act lacks competence and the same is liable to be set

aside.

Lack of Quantifiable Data:

e With a view to make the impugned Act, sufficient quantifiable data
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should be available to enable the Legislature to give inner reservation
of 10.5% out of 20% quota for Most Backward Classes in favour of a
particular community.

Admittedly, on the facts of the case, no such data is available and the

same is apparent from the fact that it is only on 21.12.2020, the State
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by G.O. N0.99 appointed a Commission to collect the data.

The issue involved in this case is squarely covered by the judgment of
the Honourable Supreme Court in the Maratha Reservation case
reported in 2021 SCC Online SC 361, wherein the reservation for the
Marathas on the ground that the State had no quantifiable data to
provide reservation for Marathas, has been struck down.

The Commission has been appointed only on 21.12.2020 to
investigate into the details and collect the quantifiable data, to pass a
special law for reservation of Vanniyars or making sub-classification
among ‘the Most Backward Classes and without the report of the
Commission, the impugned Act has been enacted and hence, it has no

legs to stand and is liable to be struck down.

Therefore, the learned Senior Counsel for the petitioner prays for

declaring the impugned Act as ultra vires.

W.P(MD)No.5207 of 2021:

10. Mr.C.Arul Vadivel @ Sekar, learned Counsel for the petitioner made

the following submissions:

e It is settled law that reservation is permissible only for class of

https://www.mhc.tn.gov.in/judis/
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violation of the Articles 15(4), 16(4) and 14 of the Constitution of
India, besides legislative incompetency.

Act 45 of 1994 was included in Ninth Schedule of the Constitution,
which provides 20% reservation for MBC and DNC communities as a
whole and without amending the said Act, no change can be made by
enacting another new Act.

Further, only a reasonable classification is permissible under the law
and  there ‘should not be any micro Classification or mini
classification, as held by the Honourable Supreme Court in
E.V.Chinnaiah Vs. State of A.P. and others reported in (2005) 1 SCC
394.

The micro classification of MBC into (i) MBC(V), (ii)) MBC and
DNC and (i11)) MBC 1s without any basis. There is no rationale for the
micro classification. The micro classification is wholly arbitrary,
because absolutely there is no acceptable reason for the division.
There is no material or data to differentiate MBC(V) from other MBC
as a separate class.

The Constitution Bench of the Honourable Supreme Court in the case
of D.S.Nakara and others Vs. Union of India reported in (1983) 1

SCC 305 held that the classification must be founded (i) on an
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intelligible differentia which distinguish persons or things that are
grouped together from those that are left out of the group; and 1i) that
the differentia must have a rational relation to the objects sought to be
achieved by the statute in question. The classification of MBC into 3
categories under Sections 2(1), 2(g), and 2(h) of the impugned Act is
without any basis and irrational and it is an arbitrary exercise of
power, which is violative of Article 14 of the Constitution of India.
The impugned Act has been hurriedly and hastily -enacted without
application of mind. To say, "Padayachi" community in the whole
State has been included in Part MBC(V) in Serial No.1. "Padayachi"
Community (Vellaiyankuppam in Cuddalore District and Tennore in
Trichirappalli District) has been included in Serial No.47 of
Denotified Communities. Similarly, 25 MBC Communities have been
included in Part - MBC and DNC list and 22 MBC Communities have
been included in the list Part - MBC list. There is no material or data
in the Objects and Reasons of the impugned Act as to how the said 25
MBC Communities are found to be similar to the said 68 Denotified
