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IN THE SUPREME COURT OF INDIA
ISCR ORDER XX RULE 3(1){all
CIVIL APPELLATE JURISDICTION
SPECIAL L EAVE PETITION (C) NO. OF 2022
(Against the impugned judgment dated 15.03.2022 passed by the High
Court 61’ Karnataka at Bengaluru in WP(C) No. 2146/2022 {(GM-RES):
Appealed Agéinst) -
[WITH PRAYER FOR INTERIM RELIEF]

IN THE MATTER OF:-

Ayesha Hajeerg Almas ... Petitioner
Versus

Chief Secretary, Primary & Higher

Education, Education Depariment, A
Karnataka Govi. Ministry & Ors. ...Respondents

OFFICE REPORT ON LIMITATION

1. The Petition isfare within time.
2. The Petition is barred by fime and there is delay of _ days in

filing the same against order dated 15.03.2022 and Petition ior

condonation of ___._ days delay has been filed.

3. Thereisdelayoi_______ days in refiling the petition and petition for
condonation of _____ . days delay in re-filing has been filed.
BRANCH OFFICER
NEW DELMI
DATED:[].04.2022
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IN THE SUPREME COURT OF INDIA
- Section:
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Central Act: (Tiile) Constitution of India, 1950;
Section: Part 111 [14, 15, 19, 21, 25]
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Rule No.(s): N/A : .
State Act: (Title) "I Karnataka Staie Education i
] Act, 1983
Section: : N/A
State Rule: (Tiile) ’
Rule No.(s):
Impugned Interim Order: (Date) ’ N/A
Impugned Final Order/Decree (Date) 15.03.2022
High Couri: (Name) ' Ths High Court of Karnataka
zt Bengaluru
Names of Judges: | Honkie Mir. Ritu Raj Awasthi,
Chie” Justics; Hon'ble
2 Krishna S. Dixi;
He iz Ms. Justice J. M.
: Khazi
|| Tricur ai/Authority: (Nams) ‘ ’ N/A i
i.Nature of Matter: CIVIL
2.(a)Petitionerfappsilant No.1: Ayesha Hajesra Almas
(b) e-mail ID: ’ - N/A
(c) Mobile Phone number: N/A
3. (&) Respondent No.1: Chief Secretary, Primary &
: Higher Education, Education
Depariment, Karnaiaka
Govt. Ministry _
(b} E-mail ID: N/A . - o
(c) Mobile phone number: - N/A
4. (a) Main category classification: 2. 8087 ey Lorat rmromkinn
: (b)sub classification: - 2 Lol Vs C. 7 L
5 5. Not to be listed before: N/A T
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details: - o ‘
7. Cnmmal Maﬁers ) ' ~ N/A
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surrendered: 1 -
- FIRNo. T N/A
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‘Sentence Awarded ‘ N/A
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8. Land Acquisition Matters: . N/A
f‘ - Dateof Secnon4not!ﬂcatlon , NA
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appellant only): o B S
_SemorCltlzen>65years o . NA
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Woman/Child [ WA
Disabled | NA_
LegalAidCase | WA
Incustody A
11. Vehicle Number (in case of Motor | N/A
Acgident Claim Matters):

M
[ARJUN SINGH BHATIH]
Advocate on-Record for the Pstitioner
Code No. — 264
Email: 6rF1'ce, . ,
NEW DELHI FFICe 0 Jis, piusts' @ Fomalle G
DATED: 12.04.2022



SYNOPSIS

 The present Petition impugns judgment dated 15.03.2022 passed by
the Hom'ble High Court of Kamataka in WP(C) No. 2146/2022 (GM-RES)
titled ‘Ayesha Hajeera Almas vs. Chief Secretary, Primary & Higher-
Education, Education Depariment, Karnaiaka Govt. Ministry & Ors.’, by

which the Court dismissed the Pefitioner’'s Writ Petition, for erroneously
holding, inter-alia, that: F

- weéring hijablhead-scarf is an ‘essential refigious practice’ in
Islamic Faith and hence not protected under Ariicle 25 of the
Constitution.

- Government Order dated 05.02.2022 is legally valid and
Constitutional

- Prescription of school uniform fo the extent it violated the o
Petitioner's fundamenial right to conscience, and fo profess,
practice, propagate her religion was legally permissible and
within the powers conferred on it by the Karnataka Staie
Education Act, 1983 '

- That no case was made out in W.P.No.2146/2022 for issuance
of directions for- initialing a disciplinary enquiry against
Respondents No. 8 o and that furthermore no case was made
out for issuance of a wrt of Quo Wamanio against the .
Respondent Nos. 15 & 18.

The Petitioner is a 2W Year student at the Govi. Pre-University
College for Girls, Udupi, Kamaiaka (Respondent No. 5 herein). The
Petitioner, a practicing Muslim [among other students] was the subject of
prolonged harassment and bigoiry from the Respondents No. 6 io 14 who ~j{f\',\/g;
prevenied the Petitioner & other studenis from attending their classes for -

the sole reason that thay Were wearing .2 hiiab in consonance with their
religious betiefs, and refused o accommodatie the Petitioner's genuine and
bena fide observance of her faith. Most unfortunately, gradually escalating
irom September iill December of 2021, unill the Petitioner was finally

At
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banned from even entering the Respondent No. 5 PUC from 18% of
January, 2022, who has not been able fo attend her college courses since
[Pertinently, the final 2™ Year PUC Board Examinations, analogous to the
12% year Board Examinations conducted by the AISSCE, is set fo begin
on the 22 of April, 2022]

The impugned judgment is assailed on, inter-alia, the following
grounds:

-~ The framing of Issue No. 2 by the Hon'ble High Court was
erroneous and not argued by the Petitioner, therefore the Hon'ble
Court unfortunately proceeded to answer a ‘straw man’ argument

- The actions of theoRespondenis of disallowing the wearing of the
hijab in the Respondent No. 5 Pre-University College and their
stated justifications for the same were ujira vires the provisions and
objects of the Kamnaiaka Siate Education Aci, 1983 and
accompanying Rules

- The actions of the Respondents of disallowing the wearing of the
hijab in the Respendent No. 5 Pre-University College violated the
Petitioner’s fundamental right to freedom of conscience guaranteed
under Article 25 of the Constitution of India

- The impugned actions of the Respondenis and Govt. Order daied
05.02.2022 were violative of Article 15 of the Constitution of india,
applying the standard of indirect discrimination

- The impugned actions and Govt. Order dated 05.02.2022 violated
the Petitioner’s righis io privagy, decisional autonomy, and dignity
fourid in Article 21 of the Constitution of india

- in view of the fundamenial rights of the Petitioner being infringed,
the balancing test of competing interests ought 1 have been
applied by following the principle of reasoniable accommedation

- Finding that being an ail-giris college the need for hijab did not arise
is factually erroneous for not considering that various facully and
administrators were male [including some of the arrayed
Respondenis}

Hence this Petition.
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LIST OF DATES

The Petitioner is a cumrent 2™ Year siudent of the
Respondent No. 5 PUC (Govt. Pre-University College for
Girls, Udupi) situated in Udupi. The Petitioner is a devout
Muslim and has worn the hijab in public since the age o 6,
considering it an integral part of her religion and a marker
of her religious identity.

2021-2022

| The Petitioner applied for and secured admission in the

Respendent No. 5 PUC.

Original and true translated copy of Petitioner’s Application
Form dated 28082020 is annexed herewith and marked
as Annexure P-1 from pages /6° 10 16 7.

01.07.2021

<

The Department of Pre-University Education issued
guidelines for the academic vear 2021 - 2022 on
19.08.2020 which were implemented by the Respondent
No. 5 PUC on 01.07.2021.

True translated copy of relevant exiracis from Guidelines
for the academic year 2021 - 2022 is annexed herewith and
marked as Annexure P-2 from pagesi_‘_;?_, o (7

September
2021

Petitioner began facing pressure and harassment from the
teaching staff of the Respondent No. 5 PUC regarding her
wearing of her hijab.

December
2021

The Petitioner's parenis [along with parents of other
petitioners in similar petitions} met the Respondent No. 6
Principal on multiple occasions in order to resolve the issue
amicably.

30.12.2021

Students including the Petitioner gave a representation o
the Respondent No. 3 stating their reasons for wearing
hijab, reguesting the Respondent No. 5 PUC 1o
accommodaie them, and further seeking their intervention
in the illegal actions of the Respondent No. 5 PUC.

True transiated copy of the represeniation letier dated
30.12.2021 addressed io ihe Respondeni No. 3 is annexed

AT
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herewith and marked as Annexure P-3 from pages 76 to
177,

13.01.2022

Petitioner was prevented from entering even the college
premises without removing her hijab. Petitioner refused to
enter the college premises and has not aitended college
since.

25.01.2022

Letter dated 25.01.2022 issued by the Respondent No. 1
to the Respondent No. 2 1o maintain status quo regarding
the wearing of uniform until the High Level Commitiee
constituted for this issue gave its recommendations.

True translated copy of letter dated 25.01.2022 bearing
No. EP 14 SHH 2022 issued by Respondent No. 1 is
annexed herewith and marked as Annexure P-4 from

pages [0 I

29.01.2022

The Petitioner fled WP(C) 2146/2022 against ihe
Respondenis herein seeking the following prayers:

“1. lIssue the WRIT OF MANDAMUS and
order 1o respondent no 1 and 2 o initiaie
enquiry against the Respondent 5 college and
Respondent no 6 i.e. Principal for violating
instruction enumerated under Chapter 6
heading of “Important information” of
Guidelinés of PU Depariment for ac¢ademic
year of 2021-22 same at ANNEXURE J for
mainiaining uniform in the PU college.;

2. lssue WRIT OF MANDAMUS to
Respondent no 3 conduct enquiry against the
Respondent no 6 io 14 for their Hosiile
approach towards the petitioners siudents.;

3. Issue WRIT OF QUO WARRANTO against
the Respondent nc 15 and 16 under which
authority and law they interfering in the
administration of Respondent no 5 school and
promoting their poiitical agenda® And,

4. DECLARE that the status quo referred in
_the letier dated 25/01/2022 at ANNEXURE H




is with the co'nsonahoe o the Depaﬁme’ht
guidelines. for- the academic year 2021-22
same ai ANNEXURE J

True Copy of WP(C) 2146/2022 dated 10 02.2022 is
annexed herewith and marked as Annexure P-5 from

pageslfa io___? e

I

31.01.2022

Respondent No 15 chalred a mee’nng announcmg the
aforesaid Govt. Ordef df. 25.01.2022 in detail and illegally
declared that smdents shou!d not come to the PUGCs

| TriEHansatedcopy of Coliége Development Committee

meeting held--on- 31.01.2022"is "annexed herewith and
marked as Annexure P-5 from pages 2o t02i3.

05.02.2022

‘GO dt. 05.02.2022 belatedly passed with a view to frustrate
one of grounds taken by the Peitioner in her petition
[among other similar petitions]

True franslated copy of the Government Order dated.
05.02.2022 is annexed herewith and marked as Annexure
P-7 from pages 2!y to 2I%

07.02.2022

Obijections filed by the Siaie [Respondent No. 1 io
Respondent No. 4] in the Petitioner's Wit Petition.

True copy of Objections filed by the Staie [Respondent No.
1 o Respondent No. 4] dated 07.02.2022 is annexed
herewith and marked as Annexure P-8 from pages 21&_to

259.

08.02.2022

The Petitioner’s petition [among other similar petitions] was
referred by the Homble Single Judge, Kamataka High
Court, to the Hon’ble Chief Justice, Karnaiaka High Court,
for necessary directions to constituie a ‘larger bench in
order 1o hear the aforesaid matiers.

10.02.2022

The interim order passed by the Hor'ble Karnataka High
Court.

14.02.2022

Objections filed by Respondent No. 15 in the Petitioner's

Writ Petiilon.
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TTrue éo;fy‘o%f Ob'jécﬁonslﬁled ny Féeépohdéni No. 15 éaiéd
14.02.2022 is annexed herewith and marked as Annexure
P-9 from pages U0 1o 235

21.02.2022 Objectio}is filed bﬁ! Respondént No.5& Reépdnden% No. 5
in the Petitioner's Writ Petition.
True copy of Objections filed by Respondent No. 5 &

Respondent No. 6 dated 21.02.2022 is annexed herewith
and marked as Annexure P-10 from pages 2% o 243

21.02.2022 | Rejoinder filed by the Petitioner fo the Objections filed by
the State.
True copy of Rejoinder filed by the Petitioner herein in

WP(C) 214872022 dated 21.02.2022 is anhexed herewith
and marked as Annexure P-11 from pages30L to 4.

"22.02.2022 | Objections filed by Respondent No. 13 in the Pefitioners
Writ Petition.
True copy of Objections filed by Respondent No. 13 dated

22.02.2022 is annexed herewith and marked @s Annexure
.| P-12 from pages 323 16 332

23.02.2022 | Objeciions filed by Respondent No. 12-in the Petitioner’s
Writ Petition.
True copy of Objections filed by Respondent No. 12 dated

23.02.2022 is annexed herewith and marked as Annexure
P-13 from pages 332 1o Lo

25‘.02.2022’ Rejomder ﬁled by the Pe;moner to the vanous Objec*nons
filed by the Responden’c Mos 5 and 6.

True copy of Rejoinder filed by the Petitioner o the
Objections filed by the Respondent Nos 5 and 6 in WP(C)
2146/2022 dated 25.02.2022 is annexed herewith and
marked as Annexure P-14 from pages34/_to 344

55.02.2022 | Rejoinder filed by the Petitioner 10 fhe various Objections
filed by the Respondent Nos 12.

True copy of Rejoinder filed by the Petitioner to the
| Objections filed by the Respondent Nos. 12, in WP(C)




2146/2022 dated--25 02.202—2 —is- annexed herewith and
marked as Annexure P—15 from pages gét to_z;_é,

25.02.2022 | Rejoinder filed by-the Peditioner to-the various Objections
: filed by the Respondent Nos 13.

True copy of Rejoinder filed by the Petitioner o the
- Objections filed by the Respondent Nos. 13 in WP(C)
- 2146/2022 dated 25.02.2022 is annexed herewith and —
- ‘marked as Annexure P-16 from pages37$ i385 L

£25.02.2022 | Rejoinder filed by»»th@PeﬁﬁOnérto ‘he various Objections
filed by the Respondent Nos 15.

True copy of Rejoinder filed by the Petitioner to the
Objections filed by the Respondent No 15 in WP(C)
2148/2022 dated 25.02.2022 is annexed herewith and
marked as Annexure P-17 from pages34¢ 1o _Zgz_a.

1 15.03.2022 | Vide the impugned -judgment, the. Hon'ble High Court
dismissed the Petitioner's petition on erroneous grounds

é © '112.04.2022 | Hence this Pefition.

i
i
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IN THE HIGH COURT OF KARNATAKA AT BENGALURU

DATED THIS THE 15T DAY OF MARCH, 2022
PRESENT
THE HON’BLE MR. RITU RAJ AWASTHI, CHIEF JUSTICE
AND
THE HON’BLE MR.JUSTICE KRISHNA S, DIXIT
AND
THE HON’BLE MS. JUS‘i‘ICE J. M. KHAZI
WRIT PETITION NO. 2347/2022 (GM-RES} C/w
WRIT PETITION NO. 2146/2022 (GM-RES),
WRIT PETITION NO. 2880/2022 {GM-RES],
i ° WRIT PETITION NQ. 3038/2022 {GM-RES),
e WRIT PETITION NO. 3424/2022 (GM-RES-PIL),

WRIT PETITION NO. 4309/2022 [GM-RES),
WRIT PETITION NO. 4338/2022 (GM-RES-PIL)

IN W.P. NO.2347 OF 2022

1. SMT RESHAM,
D/O K FARUK,
AGED ABOUT 17 YEARS,
THROUGH NEXT FRIEND
SRI MUBARAK,
S/O F FARUK,
AGED ABOUT 21 YEARS,
BOTH RESIDING AT NO.9-138,
PERAMPALI ROAD,
SANTHEKATTE,
SANTHOSH NAGARA, MANIPAL ROAD,
KUNJIBETTU POST,
UDUPI, KARNATAKA-576105.
... PETITIONER

(BY PROF. RAVIVARMA KUMAR, SENIOR ADVOCATE FOR
SHRI ABHISHEK JANARDHAN, SHRI ARNAV. A. BAGALWADI &
35?4%\2,; SHRI SHATHABISH SHIVANNA, ADVOCATES)

s o O
- 383
1

ertified copy con?ams..,,.}.,ziﬁ..?ages
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1. STATE OF KARNATAKA, .
REPRESENTED BY THE PRINCIPAL SECRETARY,
DEPARTMENT OF PRIMARY AND
SECONDARY EDUCATION

2. GOVERNMENT PU COLLEGE FOR GIRLS
BEHIND SYNDICATE BANK
'NEAR HARSHA STORE , '
UDUFPI o : S
KARNATAKA-576101 :
REPRESENTED BY ITS PRINCIPAL

3. DISTRICT COMMISSIONER
UDUPI DISTRICT
MANIPAL
AGUMBE - UDUPI HIGHWAY
ESHWAR NAGAR °
MANIPAL, KARNATAKA- 576104

4. THE DIRECTOR
KARNATAKA PRE-UNIVERSITY BOARD
DEPARTMENT OF PRE-UNIVERSITY EDUCATION
KARNATAKA, 18™ CROSS ROAD,
SAMPIGE ROAD,
MALESWARAM,
BENGALURU-560012.

AR I R TR SR A e AR

.. RESPONDENTS

(BY SHRI PRABHULING K. NAVADGI, ADVOCATE GENERAL A/W
: SHRI. ARUNA SHYAM, ADDITIONAL ADVOCATE GENERAL
SHRI VINOD KUMAR, ADDITIONAL GOVERNMENT ADVOCATE
SHRI SUSHAL TIWARI,
SHRI SURYANSHU PRIYADARSHI & ' -
' SHRI ANANYA RAI, ADVOCATES FOR
RESPONDENTS 1 TO 3
SHRI DEEPAK NARAJJI, ADVOCATE IN IA 2/2022
SHRI KALEESWARAM RAJ & RAJITHA T.0. ADVOCATES IN

TA A I O TA 7 7i0xynNnN
m\)/auzxa Oo L [ LS

MT. THULASI K. RAJ & RAJITHA T.O0 ADVOCATES IN |
1A 4/2022 & IA 6/2022
SHRI SUSHAL TIWARL, ADVOCATE IN IA 5/2022
SHRI BASAVAPRASAD KUNALE &
SHRI MOHAMMED AFEEF, ADVOCATES IN 1A 8/2022
J4SHRT AKASH V.T. ADVOCATE IN IA 9/2022
£IRT R. KIRAN, ADVOCATE, IN IA 10,2022

e Rl o

SR




SHRI MOHAMMAD SHAKEEB, ADVOCATE IN IA 12/2022
Ms. MAITREYI KRISHNAN, ADVOCATE IN IA 13/2022
SHRI ADISH C. AGGARWAL, SENIOR ADVOCATE IN IA 14/2022,
IA 1872022, IA 19/2022 & IA 21/2022
SHRI GIRISH KUMAR. R., ADVOCATE, IN IA 15/2022
- Smt. SHUBHASHINI. S.P. PARTY-IN-PERSON IN 1A 16/2022
SHRI ROHAN KOTHARI, ADVOCATE IN IA 17/2022
SHRI RANGANATHA P.M., PARTY-IN-PERSON IN IA 20/2022)

: THIS WRIT PETITION IS FILED UNDER ARTICLES 226 AND
227 OF THE CONSTITUTION OF INDIA, PRAYING TO DIRECT THE
RESPONDENT No. 2 NOT TO INTERFERE WITH THE PETITIONERS
FUNDAMENTAL RIGHT TO PRACTICE THE ESSENTIAL PRACTICES
OF HER RELIGION, INCLUDING WEARING OF HIJAB TO THE
RESPONDENT No. 2 UNIVERSITY WHILE ATTE\IDING CLASSES AND
ETC.

IN W.P. NO.2146 OF 2022

BETWEEN:

1. AYESHA HAJEERA ALMAS
AGED ABOUT 18 YEARS, -
D /O MUPTHI MOHAMMED ABRURUL,
STUDENT,
REPRESENTED BY HER MOTHER KARAM,
SADIYA BANU \
W /O MUPTHI MOHAMMED ABRURUL,
AGED ABOUT 40 YEARS,
R/AT NO 2-82 C KAVRADY,
OPP TO URDU SCHOOL,
KANDLUR VTC KAVRADY,
P O KAVRADI,
KUNDAPURA UDUPI 576211

2.° RESHMA
AGE ABOUT 17 YEARS
D/O K FARUK
STUDENT
REPRESENTED BY HER MOTHER

iy g A'AIT‘TT XY I W7 ﬁAﬁ’r’l’Tf
AL L L L VV/\J D LN

AGED ABOUT 45 YEARS ,
R/AT NO 9-138 PERAMPALLI ROAD
AMBAGILU SANTOSH NAGAR ‘
SANTHEKATTE UDUPI 576105

. ALIYA ASSADI
AGED ABOUT 17 YEARS,
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D/O AYUB ASSADI

STUDENT

REPRESENTED BY HER FATHER
AYUB ASSADI

S/O ABDUL RAHIM

AGED ABOUT 49 YEARS,

R/AT NO 4-2-66 ABIDA MANZIL
NAYARKERE ROAD KIDIYOOR
AMBALAPADI UDUPI 576103

4. SHAFA :
AGED ABOUT 17 YEARS,
D/O MOHAMMED SHAMEEM
STUDENT
REPRESENTED BY HER MOTHER
SHAHINA
W/0 MOHAMMED SHAMEEM
AGED ABOUT 42 YEARS,
R/AT NO 3-73 MALLAR
GUJJI HOUSE MALLAR VILLAGE
MAJOOR KAUP UDUPI 576106

wn

MUSKAAN ZAINAB .
AGED ABOUT 17 YEARS
D/O ABDUL SHUKUR
STUDENT
REPRESENTED BY HER FATHER
. ABDUL SHUKUR |
S/O D ISMAIL SAHEB
AGED ABOUT 46 YEARS
R/AT NO 9-109 B,
VADABHANDESHWARA MALPE UDUPI 576108

... PETITIONERS

(BY SHRI. SANJAY HEGDE, SENIOR ADVOCATE FOR
SHRI MOHAMMED TAHIR & SMT.TANVEER AHMED MIR,
ADVOCATES FOR PETITIONERS 1, 3 TO 5)

(V/O DT. 15.02.2022, PETITION IN RESPECT OF PETITIONER No.2
STANDS DISMISSED AS WITHDRAWN) |

1. CHIEF SECRETARY
PRIMARY AND HIGHER EDUCATION EDUCATION
DEPARTMENT

KARNATAKA GOVERNMENT MINISTRY




DIRECTOR

PU EDUCATION DEPARTMENT
MALLESHWARAM T
EDUCATION DEPARTMENT
BANGALORE 560012

DEPUTY DIRECTOR
PRE UNIVERSITY COLLEGE
UDUPI DIST UDUPI 576101

DEPUTY COMMISSIONER
DC OFFICE UDUPI
CITY UDUPFI 576101

GOVT PU COLLEGE FOR GIRLS
UDUPI CITY UDUPI 576101
REP BY ITS PRINCIPAL

RUDRE GOWDA

S/0 NOT KNOWN

AGE ABOUT 55 YEARS,

OCCUPATION PRINCIPAL

OFFICE AT GOVT PU COLLEGE FOR GIRLS
UDUPI CITY UDUPI 576101

GANGADHAR SHARMA

AGE ABOUT 51 _

S/0 NOT KNOWN

VICE PRINCIPAL OF GOVT COLLEGE
R/AT NO 21/69 ANRGHYA

7TH CROSS MADVANAGAR
ADIUDUPI UDUPI 576102

DR YADAV

AGE ABOUT 56

S/0O NOT KNOWN

HISTORY LECTURER

OFFICE AT GOVT PU COLLEGE FOR GIRLS
UDUPI CITY UDUPI 576101

PRAKASH SHETTY
AGE ABOUT 45
S/C NOT KNOWN

~ POLITICAL SCIENCE SUB LECT URER

OFFICE AT GOVT PU COLLEGE FOR GIRLS
UDUPI CITY UDUPI 576101
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12.

3.

14 .

15.

16.

DAYANANDA D

AGE ABOUT 50 YEARS, | ;
_S/O NOW KNOWN

SOCIOLOGY SUB LECTURER

OFFICE AT GOVT PU COLLEGE FOR GIRLS
UDUPI CITY UDUPI 576101

RUDRAPPA

AGE ABOUT 51 YEARS

S/0 NOT KNOWN

CHEMISTRY SUB LECTURER

OFFICE AT GOVT PU COLLEGE FOR GIRLS
UDUPI CITY UDUPI 576101

SHALINI NAYAK

AGE ABOUT 48 YEARS,

W/O NOT KNOWN

BIOLOGY SUB LECTURER

‘OFFICE AT GOVT PU COLLEGE FOR GIRLS
UDUPI CITY UDUPI 576101

CHAYA SHETTY |

AGE ABOUT 40 YEARS,

W/O NOT KNOWN

PHYSICS SUB LECTURER

R/AT KUTPADY UDYAVAR UDUPI 574118

DR USHA NAVEEN CHANDRA

AGE ABOUT 50 YEARS

W/0O NOT KNOWN TEACHER

OFFICE AT GOVT PU COLLEGE FOR GIRLS
UDUPI CITY UDUPI 576101

RAGHUPATHI BHAT

S/0O LATE SRINIVAS BHARITHYA
AGE ABOUT 53 YEARS

LOCAL MLA AND

UNAUTHIRIZED CHAIRMAN OF CDMC
D NO 8-32 AT SHIVALLY VILLAGE PO
SHIVALLY UDUPI 576102

YASHPAL ANAND SURANA

AGE ABOUT 50 YEARS

S/0 NOT KNOWN

AUTHORIZED VICE CHAIRMAN OF CDMC
R/AT AJJARAKADU UDUPI H O UDUPI 576101

... RESPONDENTS -




(BY SHRI PRABHULING K. NAVADGI, ADVOCATE GENERAL A/W
SHRI ARUNA SHYAM, ADDITIONAL ADVOCATE GENERAL

SHRI VINOD KUMAR, ADDITIONAL GOVERNMENT ADVOCATE
SHRI SUSHAL TIWARI,

SHRI SURYANSHU PRIYADARSHI &

Ms. ANANYA RAI, ADVOCATES FOR RESPONDENTS 1 TO 4.
SHRI S.S. NAGANAND, SENIOR ADVOCATE FOR

SHRI RAKESH S.N. & SHRI S. VIVEKANANDA, ADVOCATES FOR R-
5 & R6.

SHRI RAGHAVENDRA SRIVATSA, ADVOCATE FOR R-7

SHRI GURU KRISHNA KUMAR, SENIOR ADVOCATE FOR

SHRI K. MOHAN KUMAR, ADVOCATE FOR R-8 & IN IA 2/2022
SHRI VENKATARAMANI, SENIOR ADVOCATE FOR

SHRI KASHYAP N. NAIK, ADVOCATE FOR R-12

SHRI VENKATARAMANI, SENIOR ADVOCATE FOR

SHRI VIKRAM PHADKE, ADVOCATE FOR R-13

SHRI NISHAN G.K. ADVOCATE FOR R-14

SHRI SAJAN POOVAYYA, SENIOR ADVOCATE FOR

o SHRI MANU KULKARNI & SHRI VISHWAS N., ADVOCATES °
FOR R-15

SHRI SAJAN POOVAYYA, SENIOR ADVOCATE FOR

SHRI MRINAL SHANKAR & SHRI N.S. SRIRAJ GOWDA, ADVOCATES
FOR R-16

SHRI SHIRAJ QUARAISHI & SHRI RUDRAPPA P., ADVOCATES IN
6/2022) ,

; THIS WRIT PETITION IS FILED UNDER ARTICLES 226 AND
227 OF THE CONSTITUTION OF INDIA, PRAYING TO ISSUE THE
WRIT OF MANDMAUS AND ORDER TO RESPONDENT NOS. 1 AND 2
TO INITIATE ENQUIRY AGAINST THE RESPONDENT NO.5 COLLEGE
AND RESPONDENT NO.6 ie., PRINCIPLE FOR VIOLATING
INSTRUCTION ENUMERATED UNDER CHAPTER 6 HEADING OF
IMPORTANT INFORMATION OF GUIDELINES OF PU DEPARTMENT
FOR ACADEMIC YEAR OF 2021-22 SAME AT ANNEXURE-J FOR
MAINTAINING UNIFORM IN THE P U COLLEGE AND ETC.

IN W.P. NO.2880 OF 2022

MISS AISHAT SHIFA
D/O ZULFIHUKAR
AGED ABOUT 17 YEARS
SANTOSH NAGAR
L0 Kag, HEMMADY POST

<.
\L.‘? -

Jomb
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UDUPI DISTRICT-576230
REP BY HER NATURAL GUARDIAN AND
FATHER MR ZULFHUKAR

2 . MISS THAIRIN BEGAM
D/O MOHAMMAD HUSSAIN
AGED ABOUT 18 YEARS
KAMPA KAVRADY
KANDLUR POST
KUNDAPURA
UDUPI DISTRICT-576201.

... PETITIONERS

{BY SHRI DEVADUTT KAMAT, SENIOR ADVOCATE FOR )
SHRI MOHAMMAD NIYAZ, ADVOCATE FOR PETITIONERS)
AND:
1. THE STATE OF KARNATAKA
VIDHANA SOUDHA
DR AMBEDKAR ROAD
BANGALORE - 560001
REPRESENTED BY ITS PRINCIPAL SECRETARY

2 . THE UNDER SECRETARY TO GOVERNMENT
DEPARTMENT OF EDUCATION
VIKAS SOUDHA
BANGALORE-560001.

3. THE DIRECTORATE

DEPARTMENT OF PRE UNIVERSITY EDUCATION
BANGALORE-560008.

4. THE DEPUTY COMMISSIONER
UDUPI DISTRICT
SHIVALLI RAJATADRI
MANIPAL
UDUPI-576104.

5. THE PRINCIPAL
GOVERNMENT PU COLLEGE
KUNDAPURA
UDUPI DISTRICT-576201.

... RESPONDENTS
L. (BY SHRI PRABHULING K. NAVADGI, ADVOCATE GENERAL A/W

x

7% \7SHRI ARUNA SHYAM, ADDITIONAL ADVOCATE GENERAL

’E}IRI VINOD KUMAR, ADDITIONAL GOVERNMENT ADVOCATE
7




SHRI SUSHAL TIWARI,

SHRI SURYANSHU PRIYADARSHI &

Ms. ANANYA RAI, ADVOCATES FOR RESPONDENTS 1 TO 5
SHRI AIYAPPA, K.G. ADVOCATE IN 1A 2/2022.

SHRI S. VIVEKANANDA, ADVOCATE IN 1A 3/2022

SMT. SHIVANI SHETTY, ADVOCATE IN IA 4/2022.

SHRI SHASHANK SHEKAR JHA, ADVOCATE IN IA 5/2022)

THIS WRIT PETITION IS FILED UNDER ARTICLES 226 AND
227 OF THE CONSTITUTION OF INDIA, PRAYING TO QUASH THE
IMPUGNED DIRECTION DATED 05.02.2022 VIDE ORDER No.EP 14
SHH 2022 PASSED BY THE RESPONDENT NO. 2 VIDE ANNEXURE-A
AND ETC. - '

IN W.P. NO.3038 OF 2022

BETWEEN:

T i. MISS SHAHEENA
D/O ABDUL RAHEEM
AGED ABOUT 19 YEARS
SANTOSH NAGAR
HEMMADI POST, KUNDAPUR TALUK
UDUPI DISTRICT-576230.

2. MISS SHIFA MINAZ
D/O NAYAZ AHAMMAD
AGED ABOUT 18 YEARS
SANTOSH NAGAR
HEMMADI POST,
KUNDAPUR TALUK
UDUPI DISTRICT-576230. .

° .. PETITIONERS

(BY SHRI YUSUF MUCHCHALA SENIOR ADVOCATE FOR )
SHRI NAVEED AHMED ADVOCATE)

AND:

1. THE STATE OF KARNATAKA
VIDHANA SOUDHA
DR AMBEDKAR ROAD
BANGALORE-560001
REPRESENTED BY ITS PRINCIPAL SECRETARY

THE UNDER SECRETARY TO GOVERNMENT
/DEPARTMF"\IT OF EDUCATION
THKAS SOUDHA
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BANGALORE-560001.

3. THE DIRECTORATE
DEPARTMENT OF PRE UNIVERSITY EDUCATION
BANGALORE-560009

4 . THE DEPUTY COMMISSIONER
UDUPI DISTRICT
SHIVALLI RAJATADRI MANIPAL
UDUPI-576104.

5. THE PRINCIPAL
GOVERNMENT PU COLLEGE
KUNDAPURA
UDUPI DISTRICT-576201.

.. RESPONDENTS

(BY SHRI PRABHULING K. NAVADGI, ADVOCATE GENERAL A/W
SHRI ARUNA SHYAM, ADDITIONAL ADVOCATE GENERAL

SHRI VINOD KUMAR, ADDITIONAL GOVERNMENT ADVOCATE
SHRI SUSHAL TIWARI, SHRI SURYANSHU PRIYADARSHI &

Ms. ANANYA RAI, ADVOCATES)

THIS WRIT PETITION IS FILED UNDER ARTICLES 226 AND
227 OF THE CONSTITUTION OF INDIA, PRAYING TO QUASH THE
IMPUGNED DIRECTION DATED 05.02.2022 VIDE ORDER No.EP 14
SHH 2022 PASSED BY THE RESPONDENT NO. 2 VIDE ANNEXURE-A
AND ETC

IN W.P. NO.3424 OF 2022
BETWEEN:

DR VINOD G KULKARNI

M.D. (BOM) (PSYCHIATRY) D P M (BO\/I)
FIPS LLB (KSLU)

AGED ABOUT 70 YEARS,

OCCUPATION CONSULTING
NEUROPSYCHIATRIST ADVOCATE AND
SOCIAL ACTIVIST

R/O MANAS PRABHAT COLONY,
VIDYANAGAR, HUBBALLI -580 021
DIST DHARWAD KARNATAKA

CELL NO.9844089068

pum— o .. PETITIONER




J1

AND:

1. THE UNION OF INDIA
NEW DELHI -
REPRESENTED BY
THE PRINCIPAL SECRETARY TO
MINISTRY OF HOME AFFAIRS
NORTH BLOCK NEW DELHI-110011
PH NO.01123092989
01123093031
Email: ishso@nic.in

2 . THE UNION OF INDIA
NEW DELHI -
REPRESENTED BY
THE PRINCIPAL SECRETARY TO
MINISTRY OF LAW AND JUSTICE
4TH FLOOR A-WING SHASHI BAHAR
NEW DELHI--110011
PH NO.01123384205
Email: secylaw-dla@nic.in

3. THE STATE OF KARNATAKA
BY ITS CHIEF SECRETARY
VIDHANA SOUDHA
BANGALURU-560001
Email: cs@karnataka.gov.in

- ... RESPONDENTS

(BY SHRI PRABHULING K. NAVADGI, ADVOCATE GENERAL A/W
SHRI. ARUNA SHYAM, ADDITIONAL ADVOCATE GENERAL

SHRI VINOD KUMAR, ADDITIONAL GOVERNMENT ADVOCATE
SHRI SUSHAL TIWARI, SHRI SURYANSHU PRIYADARSHI &

Ms. ANANYA RAI, ADVOCATES FOR RESPONDENT No.3.

THIS WRIT PETITION IS FILED UNDER ARTICLES 226 AND
227 OF THE CONSTITUTION OF INDIA, PRAYING FOR APPROPRIATE
WRIT OR ORDER OR DIRECTIONS IN THE NATURE OF MANDAMUS
OR ANY OTHER APPROPRIATE WRIT ORDER OR DIRECTIONS BE
ISSUED TO THE RESPONDENTS TO DECLARE THAT ALL THE
STUDENTS OF VARIOUS SCHOOLS AND COLLEGES IN KARNATAKA
AND IN THE COUNTRY SHALL ATTEND THEIR INSTITUTIONS BY
SPORTING THE STIPULATED UNIFORM AND ETC.
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IN W.P. NO.4309 OF 2022

BETWEEN: -

i.

MS ASLEENA HANIYA

D/O LATE MR UBEDULLAH

AGED ABOUT 18 YEARS

R/AT NO.1560 13TH MAIN ROAD HAL 3RD STAGE
KODIHALLI BANGALORE-560008

STUDYING AT NEW HORIZON COLLEGE
ADDRESS 3RD A CROSS 2ND A MAIN ROAD
NGEF LAYOUT, KASTURI NAGAR
BANGALORE-560043.

MS ZUNAIRA AMBER T

AGED ABOUT 16 YEARS

MINOR REPRESENTED BY HER FATHER

MR TAJ AHMED

R/A NO.674 9TH A MAIN 1ST STAGE 1ST CROSS
CMH ROAD OPPOSITE KFC SIGNAL
INDIRANAGAR

BANGALORE-560038

STUDYING AT SRI CHAITANYA TECHNO SCHOOL
ADDRESS-PLOT NO.84/1 GARDEN HOUSE 5TH MAIN
SRR KALYAN MANTAPA ’
OMBR LAYOUT, BANASWADI

KASTURI NAGAR

BENGALURU-560043.

... PETITIONERS

(BY SHRI A.M. DAR, SENIOR ADVOCATE FOR
SHRI MUNEER AHMED, ADVOCATE}

AND:

T A

1.

THE STATE OF KARNATAKA

REPRESENTED BY THE PRINCIPAL SECRETARY
DEPARTMENT OF PRIMARY AND SECONDARY DEPARTMENT
2ND GATE 6TH FLOOR M S BUILDING

DR AMBEDKAR VEEDHI

BENGALURU-360001.

THE UNDER SECRETARY TO GOVERNMENT
DEPARTMENT OF EDUCATION

VIKAS SOUDHA

BANGALORE-560001.

e e R e T T Ty
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THE DIRECTOR

KARNATAKA PRE-UNIVERSITY BOARD
DEPARTMENT OF PRE-UNIVERSITY EDUCATION
KARNATAKA

NO.18TH CROSS ROAD SAMPIGE ROAD
MALESWARAM

BENGALURU-560012.

THE COMMISSIONER
EDUCATION DEPARTMENT

- GOVT OF KARNATAKA

N T ROAD
BANGALORE-560001.

DIRECTOR GENERAL OF POLICE
STATE OF KARNATAKA

STATE POLICE HEADQUARTERS NO.2
NRUPATHUNGA ROAD
BANGALORE-560001.

THE PRINCIPAL

REPRESENTED BY COLLEGE MANAGEMENT
NEW HORIZON COLLEGE

ADDRESS 3RD A CROSS 2ND A MAIN ROAD
NGEF LAYOUT, KASTURI NAGAR
BANGALORE-560043.

THE PRINCIPAL

REPRESENTED BY SCHOOL MANAGEMENT
SRI CHAITANYA TECHNO SCHOOL

ADDRESS PLOT NO.84/1 GARDEN HOUSE
5TH MAIN SRR KALYAAN MANTAPA

OMBR LAYOUT, BANASWADI KASTURI NAGAR
BENGALURU-560043.

- THE INSPECTOR OF POLICE

RAMAMURTHYNAGAR POLICE STATION
KEMPE GOWDA UNDER PASS ROAD
NGEF LAYOUT
DOORAVANI NAGAR, BENGALURU
KARNATAKA-S60016.
RES
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(BY SHRI PRABHULING K. NAVADGI, ADVOCATE GENERAL A/W
SHRI. ARUNA SHYAM, ADDITIONAL ADVOCATE GENERAL

Y
-~

)

2 SHRI VINOD KUMAR, ADDITIONAL GOVERNMENT ADVOCATE
TSHRI SUSHAL TIWARI, SHRI SURYANSHU PRIYADARSHI &
¥ M3 fANANYA RAI, ADVOCATES FOR RESPONDENTS 1 TO 5 & 8)
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THIS WRIT PETITION IS FILED UNDER ARTICLE 226 OF THE
CONSTITUTION OF INDIA, PRAYING TO QUASH THE IMPUGNED
GOVERNMENT ORDER NO. EP 14 SHH 2022 DATED 05.02.2022,
PRODUCED AS ANNEXURE-A AND ETC.

IN W.P. NO.4338 OF 2022

BETWEEN:

GHANSHYAM UPADHYAY

AGED 51 YEARS,

INDIAN INHABITANT, -
OCCUPATION,

ADVOCATE HAVING HIS OFFICE AT 506,

ARCADIA PREMISES,
195, NCPA ROAD,
NARIMAN POINT,
MUMBAI-400021

... PETITIONER

(BY SHRI SUBHASH JHA & AMRUTHESH. N.P., ADVOCATES FOR
PETITIONER)

- AND:

1. UNION OF INDIA
THROUGH THE MINISTRY OF HOME AFFAIRS,
NEW DELHI
REPRESENTED BY ITS SECRETARY

2. STATE OF KARNATAKA
THROUGH THE HOME MINISTRY
VIDHANA SOUDHA,
BENGALURU-560001
REPRESENTED BY CHIEF SECRETARY

3. THE PRINCIPAL SECRETARY

DEPARTMENT OF PRIMARY AND SECONDARY EDUCATION,
UTDIIAN SOUTDHA

Kb KBk ke ¥ T N N A Ay

BENGALURU-560001

THE DIRECTOR
CENTRAL BUREAU OF INVESTIGATION,
KARNATAKA

wa

Sl

ey
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5. NATIONAL INVESTIGATION AGENCY
BENGALURU, :
KARNATAKA
REPRESENTED BY DIRECTOR

... RESPONDENTS

(BY SHRI PRABHULING K. NAVADGI, ADVOCATE GENERAL A/W
SHRI. ARUNA SHYAM, ADDITIONAL ADVOCATE GENERAL

SHRI VINOD KUMAR, ADDITIONAL GOVERNMENT ADVOCATE
SHRI SUSHAL TIWARI, SHRI SURYANSHU PRIYADARSHI &

Ms. ANANYA RAI, ADVOCATES FOR RESPONDENT NOS. 2 & 3.

THIS WRIT PETITION IS FILED UNDER ARTICLE 226 OF THE
CONSTITUTION OF INDIA, PRAYING TO DIRECT THE CBI/NIA
AND/OR SUCH OTHER INVESTIGATION AGENCY AS THIS HONBLE
COURT. MAY DEEM FIT AND PROPER TO MAKE A THOROUGH
INVESTIGATION WITH REGARD TO THE MASSIVE AGITATION
TAKING PLACE ALL OVER THE COUNTRY AND SPIRALLING EFFECT
AND IMPACT BEYOND THE GEOGRAPHICAL LIMITS OF INDIA IN
THE AFTERMATH OF ISSUANCE OF GOVERNEMNT ORDER
DTD.5.2.2022 ISSUED UNDER KARNATAKA EDUCATION ACT 1983
BY THE STATE OF KARNATAKA AND TO FIND OUT AS TO WHETHER
THERE IS INVOLVEMENT OF RADICAL ISLAMIST ORGANIZATIONS

SUCH AS PFI, SIO (STUDENT ISLAMIC ORGANIZATION) CFI

(CADJPUé FRONT OF INDIA) JAMAAT-E-ISLAMI WHICH IS FUNDED
BY SAUDI ARABIAN UNIVERSITES TO ISLAMISE INDIA AND TO
ADVANCE RADICAL ISLAM IN INDIA AND SUBMIT THE REPORT OF
SUCH ENQUIRY/INVESTIGATION TO THIS HON’'BLE COURT WITHIN
SUCH MEASURABLE PERIOD OF TIME AS THIS HONBLE COURT
MAY DEEM FIT AND PROPER AND ETC.

THESE WRIT PETITIONS, HAVING BEEN HEARD AND
RESERVED FOR JUDGMENT, COMING ON FOR PRONOUNCEMENT
OF JUDGMENT, THIS DAY, THE CHIEF JUSTICE PRONOUNCED
THE FOLLOWING:

ORDER

This judgment, we¢ désire to begin with what Sara

from Centralia, Ilinois concluded her well
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researched article “VEILED WOMEN: HIJAB, RELIGION, AND

CULTURAL PRACTICE-2013”:

“The hijab’s history...is a complex one, influenced

by the intersection of religion and culture over time. While

some women no doubt vel themselves because of

pressure put on them by society, others do so by choice

for many reasons. The veil appears on the surface to be a

simple thing. That simplicity is deceiving, as the hijab e
represents the beliefs and practices of those who wear it L
or choose not to, and the understandings and
misunderstandings of those who observe it being worn.

Its complexity lies behind the veil”

Three of these cases namely W.P.No.2347/2022,

W.P.N0.2146/2022 & W.P.N0.2880/2022, were referred by
one of us (Krishna S Dixit J.} vide order dated 09.02.2022 to

consider if a larger Bench could be constituted to hear them.

z The Reference Order inter alia observed:

“All these maltters essentially relate to proscription
i of hijab (headscarf) while prescribing the uniform for
students who profess Islamic faith...The recent
\ Government Order dated 05.02.2022 which arguably
facilitates enforcement of this rule is also put in challenge.
Whether wearing of hijab is a pait of essential religious
practice in Islam, is the jugular vein of all these
matters...The said guestion along with other needs to be
answered in the light of constitutional guarantees
availing to the religious minorities. This Court afier
hearing the matter for some iime is of a considered:
opinion that regard being had -io enormous public
importance of the questions involved, the batch of these
cases may be heard by a Larger Bench, if Hon’ble the
Chief Justice so decides in discretion...In the above
circumstances, the Registry is directed to place the
papers immediately at the hands of Hon’ble the Chief
Justice for consideration...”

Y

e o e e A e
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Accordingly, this Special Bench came to be constituted
the very same day vide Notification dated 09.02.2022 to hear

these petitions, to which other companion cases too joined.

I. PETITIONERS’ GRIEVANCES & PRAYERS BRIEFLY
STATED:

( Im Writ Petiion No. 2347/2022, filed by a
petitioner — ‘girl student on 31.01.2022, the 1st, 3 & 4t
respondents ilappen to be the State Government & its
officials, and the 22¢ respondent h?.ppens to be the
Government Pre-University College for Girls, ”‘Udupi. The
prayer is for a direction to the reépondents to permit the
petitioner to wear hijab {head - scarf) in the class room, since

wearing it is a part of ‘essential religious p‘ractice’bf Islam.

i) In Writ Petition No. 2146/2022 filed by a
petiioner—girl student on 29.01.2022, the 1sf, 3« & 4t
respondents happen to be the State Government & its officials
and the 22d respondent happens to be the Government Pre —

University College for Girls, Udupi. The prayer column has the

following script:

“1. Issue the WRIT OF MANDABUS and order to

: respondent no ‘1 and 2 to initiate enguiry against

e the Respondent 5 college and Respondent no 6 ie.
o2 OF Sz, Principal for violating instruction enumerated under
Chapter 6 heading of “Important information” of
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Guidelines of PU D@artment Jor academic year of
2021-22 same at ANNEXURE J for maintaining
- uniform in the PU college.,

2. Issue WRIT OF HMANDAMUS to Respondent
no 3 conduct enquiry against the Respondent no 6
to 14 for their Hostile approach towards the
petitioners students.,

3.  Issue WRIT OF QUO WARRANTO against the
Respondent no 15 and 16 under which authority
and law they interfering in the administration of

- Respondent no 5 school and promoting their
political agenda. And,

4.  DECLARE that the status quo referred in the
letter dated 25/01/2022 at ANNEXURE H is with
the consonance to the Department guidelines for the
academic year 2021-22 same at ANNEXURE J...”

(i) In Writ Petition No0s.2880/2022, 3038/2022 &

4309/2022, petitioner — girl students seek to lay a challenge

- to the Government Order dated 05.02.2022. This order

purportedly issued under section 133 read with sections 7(2)

- & (5) of the Karnataka Education Act, 1983 (hereafier ‘1983

Act’) provides that, the students should compulsorily adhere
to the dress code/uniform as follows:

a. in government schools, as ~pre'scribed by the
government;

j+ mierat 1. 1 3 ~r 1
b. in private schools, as prescribed by the school

management;

c. in Pre-University colleges that come within the
jurisdiction of the Department of the Pre-
University Education, as prescribed by the
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College Development Committee or College
Supervision Committee; and ,

d. wherever no dress code is prescribed, such
attire that would accord with ‘equality &
integrityy’ and would not distrupt the ‘public
order’.

(iv)] In Writ Petition No.3424/2022 (GM-RES-PIL),
filed on 14.02.2022 (when hearing of other cases was
half way through), petitioner — Dr.Vinod Xulkarni
happens to be a consulting neuro - psychiatrist,
advocate & social activist. The 1st aild 2nd respondents
happen tc be the Central Government and the 3
respondent happens to be the State Government. The
first prayer is for a direction to the respondents “fo
declare that all the students of various schools and
collegés in Karnataka and in the country sh‘ali attend
their institutions by sporting the stipulated uﬁiform” {sic).
Second prayer reads “To permit Female Muslim students
to sport Hijab provided they wear the stipulated school
uniform also” (sic).

(v} In Writ Petition No.4338/2022 (GM-RES-
PIL), filed on 25.02.2022 (when hearing of other cases
was half way through), one Mr. Ghanasham Upadhyay

is the petitioner. The 1st respondent is the Central
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Gox}emment, 2nd & 37 respondents happen to be the
State Govemment & its Principal Secrétary, Department
of Primary & Secondary Education; the 4% & 5t
respondents happen to be the Centfal Bureau of
Investigation and National Investigation Agency. The gist
of the lengthy and inarticulat§ prayers are that the
Central Bureau of Invesﬁgaﬁon/ National Investigation
Agency or such other investigating agency should make

_a thorough investigation in the nationwide agitation

<

after the issuance of the Government Order dated
05.02.2022 to ascertain the involvement of radical
organizations such as Popular Front of India, Students
Islamic Organization of India, Campus Front of India
and Jamaat-e-Islami, to hold and declare that wearing of
hijab, burga or éuch “other cosmmes by muale or female
i ' Muslims and that sporting beard is not an integral part

of essential religious practice of Islam” and therefore,

prescription of dress code is permissible. There are other \/

incoherent and inapplicable prayers that do not merit

mentioning here.

(vj The State and its officials are represented by

‘% £ the learned Advocate General. The respondent-Colleges

s
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and other respondents are represented by theif
respective advocates. The State has filed the Statement
of Objections (this is adopted in all other matters} on
10.02.2022; other respondents have filed their
Statements of Objections, as well. Some petitioners have
filed their Rejoinder to the Statement of Objections. The
réspo‘ndents resist the Writ Petitions making submission

in justification of the impugned order.
II. BROAD CONTENTIONS OF PETITIONERS:

{ii  Petitioner — students profess and practice Islamic
faith. Wearing of hijab (head — scarf} is an ‘essential religious
practice’ in Islam, the same being a Quranic injunction rvide
AMNAEI BINT BASHEER vs. CENTRAL BOARD OF SECONDARY
EDUCATION! and AJMAL KHAN v_s.'ELECT TON COMMISSION
OF INDIA2. Neither the State Government nor the Schools can
prescribe a dress code/uniform that does mot pernit the

students to wear hijob. The action of the respondent — schools

in insisting upon the removal of hijab in the educational

»e . - - L. .y o . . - . L3
ons is impermissible, as being viclative of the

fundamental right guaranteed under Article 25 of the
3 ’—'7\\3}.2016) SCC OnLine Ker 41117

ST s . :
T 7555  X{2006) SCC OnLine Mad 794
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Constitution vide SRI VENKATARAMANA DEVARU vs. STATE
OF MYSORES3 and INDIAN YOUNG LAWYERS ASSOCIATION vs.

STATE OF KERALA#

(i The impugned Government Order ' dated
05.02.2022 is structured with a wrong narrative that wearing
of hijab is not a part of ‘essential religious practiée’ of Islam
and therefore, preséribing or authorizing the préscrip‘cion of
dress code/uniform to the students consistent with the said
narrative, is violative of their fundamental right to freedom of
conscience and the right to practice their religious faith
constitutionally guaranteed under Article 25 vide BIJOE

EMMANUAL vs. STATE OF KERALAS.

(iii) One’s personal appearance or choice of dressing is

a protected zone within the freedom of expression’ vide

NATIONAL LEGAL SERVICES AUTHORITY wvs. ‘UNION OF
INDIAS; What one wears and how one dresses is a matter of
individual choice protectea. under ‘privacy jurisprudence’ vide
K.S PUTTASWAMY vs. UNION OF INDIA7. The Government

Order and the action of the schools to the extent that they do

. 31958 SCR 865

4(9019) 11 SCC 1
5(1986) 3 SCC 615
§ (2014) 5 SCC 438
7(2017) 10 SCC 1

Py




not permit the students to wear hijab in the institutions are
repughant to these fundamental rights constitutionally

availing under Articles 19(1}{a) & 21.

(iv) The action of the State and the schools suffers |
from the Violaﬁon of ‘doctrine of proportionality’ inasmuch as
in taking the extreme step of banning the hijab within the -
cainpus, the possible aiteztnatives that pass the ‘Teast
restrictive test’ héve not been explored vide MODERN DENTAL
COLLEGE vs. STATE OF MADHYA PRADESH? and MOEHD.
FARUK V. STATE OF MADHYA PRADESHE.

(v} The impugned Government O.rder suffers from
‘manifest arbitrariness’ in terms of SHAYARA BANO VS.
UNION OF INDIAI0, The impugned Gove@ent Order suffers
from a gross non-application of mind and a misdirection in
law since it is founded on a wrong legal premise that the Apex
Court in AHSA RENJAN vs. STATE OF BIHAR', the High
Courts in Writ Petition(C) No. 35293/2018, FATHIMA

HUSSAIN  vs. BHARATH  EDUCATION  SOCIETY!2,

ps
3.

I

A

V. KAMALAMMA vs. DR. M.G.R. MEDICAL UNIVERSITY and !

:-‘1

8 (2016) 7 scc 353
2 (1969) 1 SCC 853
10 (2017) 9 SCC 1
11 (2017) 4 SCC 397
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M. VENKATA SUBBARAO MRTICULATION HIGHER
SECONDARY SCHOOL STAFE ASSOCIATION vs. SIR M.
VENKATA SUBBARAO MARTICULATION HIGHER SECONDARY
SCHOOL'? have held that the wearing of hijab is not a part of
essential religious practice of Islam when contrary is their

demonstrable ratio.

(vii The impugned Government Order is the result of

acting under dictation and therefore, is vitiated on this
grouné of Administrative Law, going by the admission of
learned Advocate General that the draftsmen of this order has
gone too far and -thé draftsman exceeded the brief vide
ORIENT PAPER MILLS LTD vs. UNION OF INDIA% and
MANOHAR LAL vs. »[‘/’(-}RASENIS. Even otherwise, thé ‘grounds .
on which the said government order is structured being
unsustainable, it has to .go and that supportive grounds
cannot be supplied de hors the order vide MOHINDER SINGH

GILL vs. CHIEF ELECTION COMMISSIONER.16

(viij The Government is yet to take a final decision with

regard to prescription of uniform in the Pre-University

13 (2004) 2 MLJ 653
14 {1970) 3 SCC 76
15 (2010) 11 SCC 557
16 ATR 1978 SC 851
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Colleges and a High Level Committee has to be constituted for
that purpose. The Kendriya Vidyalayas under the control of

the Central Government too permit the wearing of hijab (head-

scarf). There is no reason why similar practise should not be ' ;

permitted in other institutions.

{viii} The Karnataka Education Act, 1983 or the Rules
promulgated thereunder do not authorize prescription of any
dress code/uniform at all. Prescribing dress code in a school

is a matter of ‘police power’ which does not avail either to the

government or to the schools in -the absez;ce of statutory
enablement. Rule 11 of Karnaiaka Educationmal Institutions
(Classification, Regulation and Prescription of Curricula, etc)
Rules, 1995 (hereafter 4995 Curr‘icﬁla Rules’) to the extent it
provides for prescription of uniform is incompetent and |

therefore, nothing can be tapped from: it.

(ix} The College Betterment {Develb‘pment) Committee
e constituted under Government Circular dated 31.1.2014 is

only an extra-legal authority and therefore, its prescription of ,

[T

. 1 R « 27 s A 2 - . - - - .
dress code/uniform for the students is without jurisdiction.

The prospectus issued by the Education Departinent prohibits

Q?}?‘Z&Eﬁprescﬁpﬁon of any uniform. The composition & complexion of
NS
4.2 I ﬂ‘h:?"
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College Betterment (Development) Committee . under the
Government Circulér dated 31.1.2014 inter alic compromising
of local Meimber of Legislative Assembly as its President and
his nominee as the Vice - President would wunjustifiably
politicize the educational environment and theréby, pollute

the tender minds. The Pre-University institutions are expected

to be independent and safe spaces. -

(g The College Betterment (Development} Committee

which intfer alia comprises of the local Member of Legislative

Assembly vide the Government Circular dated 31.1.2014,

apart from being u:;authorizéd, is violative of ‘doctrine of

separation of powers’ which is a basic feature ;)f our

| Constitution vide KESAVANANDA BHARATI vs. STATE OF

KERALA!7 read with RAI SAHIB RAM JAWAYA KAPUR vs.

STATE OF PUNJABS, and STATE OF WEST BENGAL us.

COMMITTEE FOR PROTECTION OF DEMOCRACTIC RIGHTS!® -

also infringes upon of the principle of accountabﬂi’cy vide

BHIM SINGH vs. UNION OF INDIA20. This committee has no

nawsr ta nrecerihe arcrhnanl 1mmifnrmes
power Ccribe SChoQ! uninrms,

L e e = ——

17 ATR 1973 SC 1461

18 ATR 1955 SC 549

- 19(2010) 3 SCC 571

Y Bee.. 20 (2010) 5 SCC 538
SE -

s
-

|
}
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() The ground of ‘public order (sGrvajanika
suvyavasthe) on which the impugned Govermment Order is
founded is un-understandable; this expression is construed
with reference to ‘public disorder’ and therefore, the State
action is bad vide COM%ZISSIONER OF POLICE vs. C. ANITA?L,
If wearing of hijab disrupts the public order, the State should
take action against those responsible for such disruption and
not ban the wearing of hijab. Such a duty is cast on the State
in view of a positive duty vide GULAM ABBAS vs. STATE OF
UTTAR PRADESH2?2, INDIBILY CREATIVE PVT. LTD vs. STATE
OF WEST BENGAL?3. In addition such a right cannot be
curtailed based on the actions of the disrupters, ie., the
‘hecklers don’t get the veto’ vide TERMINIELLO vs. CHICAGO?,
BROWN vs. LOUISIANA?, TINKER vs. DES MOINES?, which
view is affirmed by the Apex Court in UNION OF INDIA vs.
K.M.SHANKARAPPA??. This duty is made more onerous

because of positive secularism contemplated -by the

21 {2004} 7 SCC 467
22 (1982) 1 SCC 71
23 (2020) 12 SCC 436
.. 22337 U.S.1(1949)
7 OF Ke 425 383 U.S. 131 (1966)
>y . .\\*'{(33,93 U.S. 503 (1969)
© #7\2001) 1 SCC 582
| >
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Constitution vide STATE OF KARNATAKA vs. PRAVEEN BHAT

THOGADIA (DR.J?8, ARUNA ROY vs. UNION OF INDIA?S,

{(xii} Proscribing hijab in the educational institutions
apart from offending women’s autonomy is violative of Article
14 inasmuch as the same amounts to ‘gender-based’
discrimination which Article 15 does not permit. It also
violates right to education- since entry of students with hijjab

to the institution is interdicted. The government and the

}schools should promote plurality, not uniformity or

homogeneity but heterogeneity in all aspects of lives as
opposed to conformity and hqmogeneity -consistent Wl’ch the
constitutional spirit of diversity and inclusiveness vide
VALSAMMA PAUL (MRS) vs. COCHIN UNIVERSITY30, SOCIETY
FOR UNAIDED PRIVATE SCHOOLS OF RAJASTHAN vs. UNION

OF INDIASY and NAVTEJ SINGH JOHAR vs. UNION OF INDIA®2,

I3

{xiii) The action of the State and the school authorities is
in derogation of International Conventions that provide for

protective discrimination of women’s rights vide UNIVERSAL

DECLARATION OF HUMAN RIGHTS (1948), CONVENTION OF

28 {2004} 4 SCC 684
29 (2002) 7 SCC 368
30 (1996} 3 SCC 545
31 (2012) 6 SCC 1

32 ATR 2018 SC 4321
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ELIMINATION ON ALL FORMS OF DISCRIMINATION AGAINST
WOMEN (1981), INTERNATIONAL COVENANTS ON CIVIL. AND
POLITICAL RIGHTS (1966), UNITED NATIONS CONVENTION ON
RIGHTS OF CHILD (1989). To provide for a holistic and
comparative view of the ‘principle of reasonable
a(:comrﬁodation’ as facets of ‘substantive—equality’ under
Article 14 & 15 vide LT. COL. NITISHA vs. UNION OF INDIAS3,;
petitioners referred to the following decisions of foreign
jurisdictions in addiion to native ones: MEC FOR
EDUCATION:  KWAZULU - NATAL vs. NAVANEETHUM
PILLAY34, CHRISTIAN EDUCATION SOUTH AFRICA vs.
MINISTER OF EDUCATION35, R. us. VIDEOFLEX%, BALVIR
SSINGH MULTANI vs. COMMISSION SCOLAIRE MARGUERITE -
BOURGEOYS37, ANTONIE vs. GOVERNING BODY, SETTLERS
HIGH SCHOOL38 and MOHAMMAD FUGICHA vs. METHODIST

CHRUCH IN KENYAS3S.

(xiv) In W.P.No.2146/2022, the school teachers have

been acting in derogation of the Brochure of the Education

2 {2021) SCC OnLine SC 261
3¢ [CCTS51/06 [2007] ZACC 21]
35 [2000] ZACC 2

36 1948 2D 395

23457, (2006) SCC OnlLine Can SC 6
.. 342002 (4) SA 738 (T)
{ 39\3H16) SCC OnlLine Kenya 3023

H -
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Department which préhibits prescribing any kind of uniform
- inasmuch as they are forcing the smdent; to i‘emove hijab
and therefore, disciplinary acﬁon should be taken againsf
them. The respondents — 15 & 16 have no legal authority to

be on the College Betterment (Development] Committee and

therefore, they are liable to” be removed by issuing a Writ of

Quo Warranto.

III. CONTENTIONS OF RESPONDENT -~ STATE &
COLLEGE AUTHORITIES: '

Respondénts i.e., State, institutions and teachers per

contra contend that:

{©) The {fact matrix emerging from the .petition
averments lacks the material particulars as to the wearing of

' hijab being in practice at any point of time; no evidentiary
material worth mentioning is locaded to the record of the case,
even in respect of the scanty averments in the petition. Since
how long, the students have been wearing hijab invariably has
not been pleaded. At no point ‘of time these students did wear
scarf net only In "he class rocom but also in the

institution. Even otherwise, whatever rights pettoners claim

et O ':., _ under Article 25 of the Constitution, are not absolute. They

xe suscep‘able to reasonable restriction and regulation by

. w&‘é
i
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law. In any circumstance, the wearing hijab arguably as

being part of ‘essential religious practice’ in Islam cannot be

- claimed by the students as a matter of right in all-girl-

institutions like the respondent PU Co}lege, Udupi.

(i} Wearing hijab or head scarf is not a part of
‘essential religious practice’ of Islamic faith; the Holy Quran
does not contain any such injunctions; the Apex Court has
laid down the princiiales for determining what is an ‘essenticl
religious practice’ vide COMMISSIONEF HINDU RELIGIOUS
ENDOWMENTS MADRAS vs. SRI LAKSHMINDRA THIRTHA
SWAMIAR OF SRI SHIRUR MUTT*, DURGAH COMMITTEE,
AJMER vs. SYED HUSSAIN ALFi, M. ISMAIL FARUQUI vs.
UNION OF INDIA%2, A.S. NARAYANA DEEKSHITULU vs. STATE
OF ANDHRA PRADESH#3, JAVED vs. STATE OF H&R;’AJVA‘%,
COMMISSIONER OF POLICE Us. ACHARYA
JAGADISHWARANANDA AVADHUTA#%5, AJMAL KHAN vs. THE
ELECTION COM"!ZISSION“, SHARAYA BANO, INDIAN YOUNG

LAWYERS ASSOCIATION. Wearing hijab at the most may be a

% AIR 1954 SC 282
21 ATR 1961 SC 1402
42 (1994) 4 SCC 360

COF K g% (1996) 9 SCC 611
T ~3342 (2003) 8 SCC 369
N7 .

#3004) 12 SCC 770
46 .*‘2?96 SCC OnlLine Mad 794
1~
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‘cultural’ practice which has nothing to do with religion.

Culture and religion are different from each other.

(iii) The educational institutions of the kind being
‘gualified public places’, the students have to adhere to the
campus discipline and dress code as lawfully prescribed since
years i.e.., as earlj.r as 2004. The parents have in the
admission forms of their wards (minor students] have
signified their consent to such adherence. All the students
had been accordingly adhering to the same all through. It is
only in the recent past; qﬁite a few students have raked up
thl.S issue after T:naiz:zg:"r> brainwashed by some ﬁmdameﬁta]ist

Muslim organizations like Popular Front of India, Campus

- Front of India, Jamaate-Islami, and Students Islamic

Organization of India. An FIR is also registered. Police papers

are furnished to the court in a sealed cover since investigation

. is half way through. Otherwise, the students and parents of

the Muslim community do not have any issue at all
Therefore, they cannot now turn around and contend or act to

2
the contrary.

{iv) The power to prescribe school uniform is inherent

=i in the concept of school education’ itself. There is sufficient

3.
3
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indication of the same in the 1983 Act and the 1995 Curricula
Rules. It is wrong to argue -that prescription of uniform is a
‘police pbwer’ and that. unless theA Statute gives the same;
there cannot be any prescription of dress code for the
students. The so called ‘prospectus’ allegedly issued by the
Education Department  prohibiting prescription  of

uniform/dress code in the schools does not have any

authenticity nor legal efficacy.

(v} The Governmeﬁt Order da;zed 05.02.2022 is
compliant with the scheme of the 1983 Act, which provides
for ‘cultivating a scientific and secular outlook through
education’ and this G.O. has been issued under Section 133
read with Se_ctions 7(1){), 7(2)(g)(v} of the Act and Rule 11 of
the 1995 Curricula Rules; this order only authorizes the
prescription of dress code by the institutions on their own and
it as such, &oes not prescribe any. These Sections and the

Rule intend to give effect to constitutional secularism and to

the ideals that animate Articles 39(i) & 51(A). The children
have to develop in a healthy manner and in condifions of
.‘freedom and dignity’;, the school has to promote the spirit of

harmony and common brotherhood transcending religious,

inguistic, regional or sectional diversities. The practices that

rE
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are derogatory to the dignity of women have to be renounced.
All this would help nation building. This view is reflected in -

the decision of Apex Court in MOHD. AHMED KHAN vs. SHAH

BANO BEGUM?*?.

(vif The Government Order dated 5.02.2022 came to be
issued in the backdrop of social unrest and agitations within
the educational institutions vand without engineered by
Popular Front of India, Students Islamic Organization of
India, Campus Front of India & Jamaat-e-Islami. The action of
the institutions in insistjnghadherence to uniforms is in the
interest of maintaining peace & tranquility’. The term ‘pu—blic
order {sarvajanika suvyavasthe) employed in the Government
Order has contextual meaning that keeps away from the same

expression employed in Article 19{2) of the Constitution.

{(vii) The ‘College Betterment (Development] Commiitees’
have been. established vide Government Circular dated
31.01.2014 consistent with the object of 1983 Act and 1995
Curricula Rules. For about eight years or so, it has been in
is there any complaint against the composition or functioning

of these Committees. This Circular is not put in challenge in

. 1.41985) 2 SCC 556

"y
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any of the Writ Petitions. These autonomous Commitiees have
been given_ power to prescribe uniforms/dress code vide SIR
M. VENKATA SUBBARAO & ASHA RENJAN supra, FATHIMA
THASNEEM vs. STATE OF KERALA#8 and JANE SATHYA vs.
MEENAKSHI SUNDARAM ENGINEERING COLLEGE#S. The
Constitution does not prohibit elected representatives of the

people being made a part of such committees.

(viii) The right to wear hijab if claimed under Article

T 19(1)(a), the provisions of Article 25 are not invocable
inasmuch as the simultaneous claims made under these two
provisions are not only mutually exclusive but denuding of

each other. In addition, be it the freedom of conscience, be it

the right to practise reh'gibii, be it the right to expression or be

it the right to privacy, all° they are not absolute rights and

therefore, are susceptible to reasonable restriction or
regulation by law, of course subject to the riders prescribed

vidé CHINTAMAN RAO vs. STATE OF MADHYA PRADESHS0

and MOHD. FARUK V. STATE OF MADHYA PRADESH, supra.

(ix} Permiiting the pefitioner — studenis o wear hyab

(head - scari) would offend the tenets of human dignity

(Il i "‘i

i »"’/"‘\‘{ iz, #8 2018 SCC OnLine Ker 5267

\f'ag 2012 SCC OnlLine Mad 2607
\ éAIR 1951 SC 118
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inasmuch aé, the practice robs away the individual choice of
Muslim women; the so called religious prac’gice if claimed as a
matter of right, the claimant has to prima facie satisfy its
constitutional morality vide K.S PUITTAWAMY supra, INDIAN
YOUNG LAWYERS ASSOCIATION supra. There is a big shift in
the judicial approach to the very idea of essential religious
practice in Islamic faith since the decision in SHAYARA

BANO, supra, which the case of the petitioners overlooks. To
be an essential religious practice that merits protection under

Article 25, it has to be shown to be essential to the religion
concerned, in the sense that if the practice is renounced, the

religion in guestion ceases to be the religion.

{x} Children studying in—séhools are placed under the

care and supervision of the authorities and teachers of the

institution; therefore, they have ‘parental and quasi - parental’

authority over the school children. This apart, schools are

‘gualified public places’ and therefore exclusion of religious

symbols is justified in light of 1995 Curricula Regulation that

are premised on the obiective of secular education, uniformity
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SANGAM wvs. STATE OF TAMIL NADUS!, S.R. BOMMAI vs.
UNION OF INDQISQ, S.K. MOHD. RAFIQUE vs. CONTAf
RAHAMANIA HIGH MADRASAHS? and CHURCH OF GOD (FULL
GOSPEL) IN INDIA vs. K.K.R MAJECTIC COLONY WELFAI

ASSCOIATION4. What is prescribed in Kendriya Vidyalayas
as school uniform is not relevant for the State ﬁo decide on the
questionn of school uniform/dress code in other institutions.

This apart there is absolutely no violation of right to

education in any sense.

(xd) Petiﬁoﬁer—smdents in Writ Petition No.2146/2022
are absolutely not justified in seeking a disciplinary enquiry
against some teachers of the respondent college and removal
of some ‘others from their position by issuing a Writ of Quo
Warranto. As already mentioned above, _the so called
prospectus/instructions allegedly issued by the Education
Department prohibiting the dress code in the colleges cannot
be the basis for the issuance of coercive directionr for
refraining the enforcement of dress code. The authenticity and

efficacy of the prospectus/instiructions are not estabiished.

OF K502 (1994) 3 SCC 1
. “54(2020) 6 SCC 689
* SA[2000) 7 SCC 282



In support of their conteﬁtion and to provide for a
holistic and comparative view, the respondc;nts have referred
to the following decisions of foreign jurisdictions, in addition
to native ones: LEYLA SAHIN vs. TURKEY3S, WABE and MH
MULLER HANDEL“, REGINA vs. GOVERNORS OF DEALBIGH
HIGH SCHOOLS? and UNITED STATES vs. O’BRIEN58 and

KOSE vs. TURKEY>®.

IV. All these cases broadly involving common questions of

“law & facts, are heard together on day to day basis with

the concurrence of the Bar. There were a few Public

terest Litigations espousing or opposing the Causes
involved in these cases. However, we decline to grant
indulgence in them by separate orders. Sirnﬂarlsf, we
decline to entertain applications for impleadment and
intervention in these cases, although we have adverted
i to the writien submissipns /supplements filed by the

respective applicants.

Having heard the learned counsel appearing for

the parties and having perused the papers on record, we

55 pApplication No. 44774 /98
55 (-804/18 and C-341/19 dated 15% July 2021
i OF OF 737 12006] 2 WLR 719
= \5"\5‘,91 US 367 (1968)
59 nghcatmn No. 26625/02
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have broadly framed the {following questons for

consideration:

SL.NO. : QUESTIONS FOR CONSIDERATICN

1. |Whether wearing hijab/head-scarf is a part of
‘essential religious practice’ in Islamic Faith protected
under Article 25 of the Constitution?

2. | Whether prescription of school uniform is not legally

permissible, as being violative of petitioners
Fundamental Rights inter alia guaranteed under
Articles, 19(1})(a), {i.e., freedom of expression} and 21,
(i.e., privacy) of the Cons’atu’aon” o

3. |Whether the Government Order dated 05.02.2022
apart from being incompetent is issued without
application of mind and further is manifestly arbitrary
and therefore, violates Articles 14 & 15 of the
| Conistitution?

4. | Whether any case is “made out in W.P.No. 2146/2022
for issuance of a direction for initiating dlsc1p11nary
enquiry against respondent Nos.6 to 14 and for
issuance of a Writ of Quo Warranto against
respondent Nos. 15 & 167

V. SECULARISM AND FREEDOM OF CONSCIENCE &
RELIGION UNDER OUR CONSTITUTION:

Since both the sides in their submiséions emphasized on
Secularism and freedom (;f conscience & right to religion, we
need to concisely treat them in a structured way. Such a need
is ampiified even for adjudging the validity of ihe Government
| Order dated 05.02.2022, which according to the State gives

effect to and operationalizes constitutional Secularism.
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SECULARISM AS A BASIC FEATURE OF OUR
CONSTITUTION:

) ‘India, that is Bharat’ [Article 1), since centuries, has
been the sanctuary for seireral religions, faiths & cultures that
have prosperously co-existed, regardless of the ebb & flow of
political regimes. Chief Justice S.R. Das in IN RE: KERALA
EDUCATION BILL%¢ made the following observation lauding
the greatness of our heritage:
“...Throughout the ages endless inundations of men of
diverse creeds, cultures and races - Aryans and non-
Aryans, Dravidians and Chinese, Scythians, Huns,
Pathans and Mughals - have come to this ancient land
from distant regions and climes. India has welcomed
them all. They have met and gathered, given and taken
and got mingled, merged and lost in one body. India's

tradition has thus been epitomised in the following noble
lines: ’

"None shall be turned away From the shore of this vast

sea of humanity that is India" (Poems by Rabindranath
Tagore)...”

In S.R.BOMMAI supra at parégraph 235, the Hon’ble Supreme
Court of iﬁndia observed: “India can rightly be described as the
world’s most heterogeneous society. It is a country with a rich
heritage. Several races have converged in this sub-
continent. They brought with them their own cultures,

languages, religions and customs. These diversities threw up

60 (1959) 1 SCR 996
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their own problems but the early leadership showed wisdom
and sagacity in tackling them by preaching the philosophy of

accommodation and tolerance...”

(i) The 42~ Azﬁendment (1976} introduced the word

‘secular’ to the Preamble when our Constitution already had

such an animating character ab mcepiio. Whatever be the

variants of _its meaning, secularism has been a Basic Feature

of our poh'fy vide KESAVANANDA, supra. even before this

I Amendment. The ethos of Indian secularism may not be
| approximated to the idea of separation between Church and
State as envisaged under American Constitution post First
Amendment (1791). Our Constitution does not enact Karl

Marx’s stfuctural—ﬁaﬁcﬁbhéiist view ‘Religion is the opfum of

masses’ (1844). H.M.SEERVAI, an acclaimed jurist of yester

decades in his magnum opus ‘Constitutional Law of India,

Fourth Edition, Tripathi at page 1259, writes: ‘India is a

secular but not an anti-religious State, for our Constitution

guarantees the freedom of conscience and religion. Articles 27
and 28 emphasize the secular nature of the Siate...” Indian
secularism oscillates between sdarva dharmo samabhéava and -

dharma nirapekshata. The Apex Court in INDIRA NEHRU
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GAJ\}DHZZ vs. RAJ NARAING! éx;ﬂained the basic feature of

secularism to mean that the State shall have no religion of its

own and all pérsons shall be equally entitled to the freedom of

conscience and the right freely to profess, pfactice and

propagate religion. Since ages, India is a secular country. For

India, there is no official religion, inasmuch as it is not a \
- theocratic State. The State does not extend patronage to any |

particular religion and thus, it maintains neutrality in the

sense that it does not discriminate anyone on the basis of

religious identities per se. Ours being a ‘positive secularism’
vide PRAVEEN BHAI THOGADIA supra, is not antithesis of
religibus devoutness but comprises in religious tolerance. It is
pertinent to mention here that _u Article 51A{e} of our
Constitution imposes a F undamental“}—jﬁty on every citizen ‘fo
promote harmony and the épirit of common brotherhood
amongst all the people of India transcending religious, linguistic

and regional or sectional diversities; to-renounce practices .

derogatory to the dignity of womern’. It is relevant to mention
here ifself that this constitutional duty to transcend the
sectional diversities of religiexnx finds ifs ufterance in section

7(2){v) & (vi} of the 1983 Act which empowers the State

61 (1975) Supp. SCC 1
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Government to prescribe the curricula that would amongst

other inculcate the sense of this duty.

VI. CONSTITUTIONAL RIGHT TO RELIGION AND
RESTRICTIONS THEREON:

1) Whichever be the society, ‘you can never separute
social life from religious Iife’ said Alladi Krishnaswami Alyar
during debates on Fundamental Rights in the Advisory
Comrnittee (April 1947). The judicial pronouncements in
America and Australia coupled with freedom of | religion
guaranteed in the Constitutions of several other countries
have substantially shaped the making of inter alia Articles 25

& 26 of our Constitution. Article 25(1) & (2) read as under:

“25. Freedomn of conscience and free profession, practice
and propagation of religion ’

(1) Subject to public order, morality and health and to the

other provisions of this Part, all persons are egually -

entitled to freedom of conscience and the right freely to
profess, practise and propagate religion

(2) Nothing in this article shall affect the operation of any
existing law or prevent the State from making any law -

(o) regulating or restricting | any economic, financial,
political or other secular activity which may be associated
with religious practice;

(bj providing for s’ocidi weifare and reform or the throwing
open of Hindu religious institutions of a public character
to all classes and sections of Hindus.

Explanation I - The wearing and carrying of kirpans shall
be deemed to be included in the profession of the Sikh
religion.
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Explanation I - In sub clause (b} of clause refererice to
Hindus shall be construed as including a reference to
persons professing the Sikh, Jaina or Buddhist religion,
and the reference to Hindu religious institutions shall be
construed accordingly.”

This Arficle guarantees that every person in India shall have
the freedom of conscience and also the right fo profess
practise and propagate religion. It is relevant to mention that

unlike Article 29, this article does not mention ‘culture’ as

such, which arguably may share a common border with
religion. We shall be touching the cultural aspect of hijab,
later. We do not propose to discuss about this as "such., The
introduction of word ‘conscience’ was at the instance -of Dr.
B.R.Ambedkar, who in his wisdom could visualize persons
who do not profess any religion or faith, like Chaarvaakas,

atheists & agnostics. Professor UPENDRA BAX! in ‘THE

FUTURE OF HUMAN RIGHTS’ (Oxford), 3¢ Edition, 2008, at

- page 149 says:

“..Under as_semblagé of human rights, individual human
beings may choose atheism or agnosticism, or they may make
~hnirne Fr holan~ (78

choices ¢ belong fo  fundaomenial fzith communifies.

e Tatn]

Conscientious practices of jreedom of conscience enable exit
through conversion from traditicns of religion acquired initially
by the accident of birth or by the revision of choice of faith,
which may thus never be made irrevocably once for all...”
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BIJOE EMMANUEL, supra operationalized the freedom of
conscience intricately mixed with a great measure of right to
religion. An acclaitned jurist DR. DURGA DAS BASU in his
‘Comnmentary on the Con;tit'ution of India’, 8t Edition at page
3459 writes: “It is next to be noted that the expression freedom
of conscience’ stands in juxtaposition to the words “right freely
to profess, practise and propagate religion”. If these two parts
of Art. 25(1) are read together, it would appear, by the

expression ‘freedom of conscience’ reference is made to the

mental process of belief or non-belief, while profession, practice
and propagation refer to external action in pursuance of the
mental‘ideav or concept of the person...It is also to be noted that
the freedom of conscience or-belief is, by its nature, absolute, it
would becorne subject to State regulation, in Iﬁdia as in the
U.S.A. as soon as it is externdlized ie., when such belief is
reflected into action which must necessarily affect other
people...” .-

i) There is no definition of religion or conscience in

rre T 7T

our consiitniion. What the American Supreme Court iin DAVIES
V. BEASON®Z observed assumes relevance: “...the ferm religion

has reference to one’s views of his relation to his Creator and to
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A

the obligation they impose of reverence for His Being and
character and of obedience to His will. It zs often confounded
with cultus of form or worship of a particiclar sect, but is
distinguishable from the latter”. WILL DURANT, a great
American historian (1885-1981) in his Magnum Opus ‘THE
STORY OF CIVILIZATION’, Volume 1 entitled ‘OUR ORIENTAL

HERITAGE’ at pages 68 & 69 writes:

“The priest did not create religion, he me'rely used it, as a
statesman uses the impulses and customs of mankind;
religion arises not out of sacerdotal invention or
chicanery, but out of the persistent wonder, fear,
insecurity, hopefulness and loneliness of men...” The
priest did harm by ftolerating superstition and
monopolizing certain forms of knowledge...Religion
supports morality by two means chiefly: myth and tabu.
Myth creates the supernatural creed through which
celestial sanctions may be given to forms of conduct
socially (or sacerdotally) desirable; heavenly hopes and
terrors inspire the individual to put up with restraints
placed upon him by his masters and his group. Man is
not naturally obedient, gentle, or chaste; and next to that
ancient compulsion which finally generates conscience,
nothing so guietly and continuously conduces to these
uncongenial virtues as the fear of the gods...".

In NARAYANAN NAMBUDRIPAD vs. MADRASS3, Venkatarama

Aiyar J. quoted the following observations of Leathem C.J in

e
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ADELAIDE CO. OF JEHOVAH’S WITNESSES INC. V.

COMMONWEALTH5%:

‘It would be difficult, if not impossible, to devise a
definition of religion which would satisfy the
adherents of all the many and various religions
which exist, or have existed, in the world. There are
those who regard religion as consisting principally
in a system of beliefs or statement of doctrine. So
viewed religion may be either true or false. Others
are more inclined to regard religion as prescribing a
code of conduct. So viewed a religion may be good
or bad. There are others who pay greater attention
to religion as involving some prescribed form of
ritual or religious observance. Many religious
conflicts have bezn concerned with matters of ritual

and observance...”
In SHIRUR MUTT supra, ‘Teligion’ has been given the widest
possible meaning. The Engiish word ‘Teligion’ has different
shades and colours. It does not fully convey the Indian
c0ncept. of religion i.e., .‘dhaima’ which has a very wide
meaning, one being ‘moral values or ethics’ on which the life

is naturally regulated. The Apex Court referring to the

aforesaid foreign decision observed:

“..We do not think that the above definition can be
regarded as either precise or adequate. Articles 25 and
26 of our Constitution are based for the most part
upon article 44(2} of the Constitution of Eire and we have
great doubt whether a definition of "religion” as given
above could have been in the minds of our Constitution-
makers when they framed the Constitution. Religion is
certainly a matter of faith with individuals or communities

e
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and it is not necessarily theistic. There are well known
religions in India like Buddhism and Jainism which do
not believe in God or in any Intelligent First Cause. A
religion undoubtedly has its basis in a system of beliefs
or doctrines which are regarded by those who profess
that religion as conducive to their spiritual well being, but
it would not be correct to say that religion is nothing else
but a doctrine of belief. A religion may not only lay down
a code of ethical rules for its followers to accept, it might
prescribe rituals and observances, ceremonies and modes
of worship which are regarded as integral parts of
religion, and these forms and observances might extend
even to matters of food and dress...”

(iii} It is relevant to quote what BERTRAND RUSSELL
in his ‘EDUCATION AND SOCIAL ORDER (1932) at page 69

wrote: ‘Religion is a complex phenomenon, having both an

‘individual and a social aspect ...throughout nistory, increase of

civilization has been correlated with decrease of relz:giosity.’

The free exercise of religion Iindei‘ Article 25 is subject to

restrictions imposed by the State on the grounds of public
brder, morality and health. Further it is made subordinate to
other provisioné of Part III. Article 25(2) (a) reserves the power
of State to regulate or restrict any economic, ﬁnanci;al;
political and other secular activities which may be associated
with religious practice. Article 25(Z] (;D} empowers the State to
legislate for social welfare and reform even though by so

doing, it might interfere with religious practice.

PN
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H.M.SEERVAISS at péragraph 11.35, page 1274, states: “It has
been rightly held by Justice Venkatarama Awar for a very
strong Constitution Bench that Article 25(2) which provides for
social and economic reform is, on a plain reading, not limited to
individual rights. So, by an express provision, the freedom of
religion does not exclude social and economic refom although
the scope of social reform, would require to be defined.” This
apart, Article 25(1) deals with rights of mdiyiduals whereas

Article 25(2) is much wider in its content and has reference to

o

communities. This Article, it is significant to note, begins with
the expression ‘Subject to...”. Limitations imposed on religious
practices on the ground of public order, morality and health
having already been saved by the opening words of Article
25(1), the saving would cover beliefs and practices even
though considered essential or vital by those ?rofessing the
religion. The text & context of this Article juxtaposed with
other unmistakably show that the freedom guaranteed by this
provision in terms of sanctity, are placed on comparatively a
lower pedestal by the Makei's:of our Constitution gua other

Fundamental Rights conferred in Part II. This broad view
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draws support from a catena of decisions of the Apex Court

beginning with VENKATARAMANA DEVARU; supra.

{ivj RELIGIOUS FREEDOM UNDER OUR
CONSTITUTION VIS-A-VIS AMERICAN CONSTITUTION:

The First Amendment to the US Constitution confers

_freedoms in absolute terms and the freedoms granted are the

rule and restrictions on those freedoms are the exceptions

evolved by their courts. However, the Makers of our

Constitution in their wisdom markedly differed from this view.

Article 25 of our Constitution begins with the restriction and
further incorporates a specific provision i.e., clause (2} that in
so many words saves the power of State to regulate or restrict
these freedoms. Mr.Justice Douglas of the US Supreme Court
in KINGSLEY BOOKS INC. vs. BROWN®S, in a sense lamented
about thé absence of & corresponding provision in their
Constitution, saying “If we had a provision in our Constitution
for ‘reasonable’ regulation of the press such as India has
included in hers, there would be room for argument that
censorship in the inferest of morality would be permissible”. Inv

a similar context, what Chief Justice Hidayatullah, observed

o
7555 §54\US 436 (1957)

15

7>
-

|
i

TN
\

RS




51

in KAABBAS vs. UNION OF INDIA 67 makes it even more

evoking:

“...The American Constitution stated the guarantee in
absolute terms without any qualification. The Judges try
to give full effect to the guarantee by every argument they
can validly use. But the strongest proponent of the
Jreedom (Justice Douglas) himself recognised in the
Kingsley case that there must be a vital difference in
approach... In spite of the absence of such a provision
Judges in America have ftried to read the words
'reasonable restrictions' into the First Amendment and
thus to make the rights it grants subject to reasonable
regulation ...” '

- Succinctly put, in the United States and Austiralia, the
freedom of religion was declared in absolute terms and courts
had to evolve éxceptions to that freedom, whereas in India,
Articles 25 & 26 of the Constitution appreciably embody the

limits of that freedom.

(v} What is observed in INDIAN YOUNG LAWYERS
ASSOCIATION, supro at paragraphs 209 & 210 about the

scope and content of freedom of religion is lluminating:

“..Yet, the right to the freedom of religion is not absolute.
For the Constitution has expressly made it subject to
public order, morality and heglth on one hand and io the
other provisions of Part I, on the other. The subjection of
the individudl right to the freedom of religion to the other
provisions of the Part is a nuanced departure from the
position occupied by the other rights to freedom
recognized in Articles 14, 15, 19 and 21. While

67 1971 SCR (2) 446
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guaranteeing equality and the equal protection of laws
in Article 14 and its emanation, in Article 15, which
prohibits discrimination on grounds of religion, race,
caste, sex or place of birth, the Constitution does not
condition these basic norms of equdlity to the other
provisions of Part III. Similar is the case with the
freedoms guarantieed by Article 19(1) or the right fo life
under Article 21. The subjection of the individual right to
the freedom of religion under Article 25(1) to the other
provisions of Part II was not a matter without
substantive content. Evidently, in the constitutional order
of priorities, the individual right to the freedom of religion
‘was not intended to prevail over but was subject to the
overriding constitutional postulates of eguality, liberty
and personal freedoms recognised in the other provisions
of Part IIL.

Clause (2) of Article 25 protects laws which existed at the
adoption of the Constitution and the power of the state to
enact laws in future, dealing with two categories. The
first of those categories consists of laws regulating or
restricting economic, financial, political or other-secular
activities which may be associated with religious
practices. Thus, in sub-clause {a) of Article 25 (2), the
Constitution has segregated matters of religious practice
from secular activities, including those of an economic,
financial or political nature. The expression “other secular
activity” which follows upon the expression “economic,
financial, political” indicates that matters of a secular
nature may be regulated or restricted by law. The fact
that these secular activities are asscciated with or, in
. other words, carried out in conjunction with religious
practice, would not put them beyond the pale of
legislative regulation. The second category consists of
laws providing for (i) social welfare and reform; or (i)
throwing open of Hindu religious institutions of a public
character fo all classes and sections of Hindus. The
expression “social welfare and reform” is not confined io
matters only of the Hindu religion. However, in matters of
temple entry, the Constitution recognised the disabilities
which Hindu religion had imposed over the centuries
which restricted the rights of access to dalits and to
various groups within Hindu society. The effect of clause

(2) of Article 251is to protect the ability of the state io

Sy
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enact laws, and to save existing laws on matters
governed by sub-clauses (a} and (b). Clause (2} of Article
25 is clarificatory of the regulatory power of the state over
matters of public order, moradlity and health which
already stand recognised in clause (1). Clause 1 makes
the right conferred subject to public order, morality and
health. Clause 2 does not circumscribe the ambit of the
‘subject to public order, morality or health’ stipulation in
clause 1. What clause 2 indicates is that the authority of
the state to enact laws on the categories is not
trammelled by Article 25...7

Vil. AS TO PROTECTION OF ESSENTIAL RELIGIOUS
PRACTICE AND THE TEST FOR ITS ASCERTAINMENT:

(i} Since the guestion of hijab being a part of essential

religious practice is the bone of contention, it becomes
necessary to briefly state as to what is an essential religious
practice in Indian context and how it is to be ascertained. This
doctrine. can plausibly be traced to the Chief Architect of our
Constitution, Dr. B.R.Ambedkar and to his famous statemerit
in the Constituent Assembly during debates on the
Codification of Hindu Law: “the religious conception in this
country are so vast that they cover every aspect of life from
birth to death...there is nothing extraordinary in saying that we

ght to strive hereafter to limit the definition of religion. in. such

a manner that we shdall not extend it beyond beliefs and such

rituals as may be connected with ceremonials which are
- ‘?‘f':"‘,x

~ 3

- "-E’fssenﬁally religious...” [Constituent Assembly Debates VII:
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781]. I ACHARYA JAGADISHWARANANDA AVADHUTA,
supra, it has been observed at paragraph 9 as under:

“The protection guaranteed under Articles 25 and 26 of the
Constitution is not confined to matters of docirine or belief
but extends to acts done in pursuance of religion and,
therefore, contains a guarantee for rituals, observances,
ceremonies and modes of worship which are essential or
integral part of religion. What constifutes an integral or T
essential part of religion has to be determined with reference T
to its doctrines, practices, tenets, historical background, etc.
of the given religion... What is meant by “an essential part or
practices of a religion” is now the matter for elucidation.
Essential part of a religion means the core beliefs upon
which a religion is founded. Essential practice means those
practices that are fundamental to follow a religious belief. It
is upon the cornerstone of essential parts or practices that
the superstructure of a religion is built, without which a
religion will be no religion. Test to determine whether a part
or practice is essential to a religion is to find out whether the
nature of the religion will be changed without that part or
practice. If the taking away of that part or practice could
result in a fundamental change in the character of that
religion or in its belief, then such part could be treated as an
essential or integral part. There cannot be additions or
subtractions to such part because it is the very essence of
that religion and calterations will change its fundamental
character. It is such permanent essential parts which are
protected by the Constitution. Nobody can say that an
essential part or practice of one's religion has changed from
a particular date or by an event. Such alterable parts or
practices are definitely not the “core” of religion whereupon
the belief is based and religion is founded upon. They could
only be treated as mere embellishments to the non-essenaal
(sic essential) part or practices.” ~

) INDIAN YOUNG LAWYERS ASSOCIATION surveyed

the development of law relating to essential religious practice

and the extent of its constitutional patronage consistent with

S S
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the long standing view. Ordinarily, a religious practice in
order to be called an ‘essential religious practice’ should have
the following indicia: (i} Not every activity associated with the
religion is essential to such religion. Practice should be
fundamental to religion and it should be from the time
immermorial. (ii) Foundation of the practice must precede the
religion itself or should be co-founded at the origin of the
religion. (iii) Such practice must form the cornerstone of religion
itself. If that practice ui not observed or followed, it would result
in the change of religion itself and, (iv) Such practice must be
binding nature of the religion itself and & must be compelling.
That a practice claimed to be essential to the religion has
been carried on since timé immemorial or is grounded in
religious texté per se does not lend to it the constitutional
protection unless it passes the test of essentiality as is
adjudged by the Courts in their role as the g’uérdians of the
Constitution.

ESSENTIAL RELIGIOUS PRACTICE SHOULD ASSOCIATE
WITH CONSTITUTIONAL VALUES:

son w e - ~ = L ee TR R LI S
{3} Marcp of law regarding essential reigious pr actice: Law

is an organic social institution and not just a black letter
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e

with the ebb and flow of the times, either through legislative
action or judicial process. Constitution being the

Fundamental Law of the Land has to be purposively

construed to meet and cover changing conditions of social &

economic life that would have been unfamiliar to its Framers.
Since SHAYARA BANO, there has been a paradigm shift in the
approach to the concept of essential religious practice, as
rightly pointed by the learned Advocate General. In INDIAN
YOUNG LAWYERS ASSOCIATION, this branch of law marched

further when the Apex Court added another dimension to the
_concept of essential religious practice, by observing at

paragraphs 289 & 291 as under:

“For decades, this Court has witnessed claims resting on
the essentiality of a practice that militate against the
constitutional protection of dignity and individual freedom
under the Constitution. It is the duty of the courts to
ensure that what is protected is in conformity with
fundamental constitutional values and guarantees and
accords  with constitutional wmorality. While ‘the
Constitution is solicitous in its protection of religious
freedom as well as denominational rights, it must be
understood that dignity, liberty and equality constitute
the trinity which defines the faith of the Constitution.
Together, these three values combine to define a
Prorctices or Iaoh’a{’o which

Ay o Fifr ﬁnﬂnl r\vr]ov AF ‘V\‘}’lf\ ﬁos
Rl AT Ll s ~J IJ Lr e wlrtn

detract from ,wese foundational values cannot claim
legitimacy...

. Our Constitution places the individual at the heart of the
\ dzscourse on rights. In a constitutional order
\cﬂwracterzzed by the Rule of Law, the constitutional

)
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commitment to egdlitarianism and the dignity of every
individual enjoins upon the Court a duty to resolve the
inherent tensions betiween the constitutional guarantee of
religious freedom afforded to religious denominations and
constitutional guarantees of dignity and equality afforded
to individuals. There are a multiplicity of intersecting
constitutional values and interests involved in
determining the essentiality of religious practices. In order
to achieve a balance between competing rights and
interests, the test of essentiality is infused with these
necessary limitations.”

Thus, a person who seeks refuge under the umbrella of Article
25 of the Constitution has to demonstrate not only essential
religious practice but also its engagement with the
ha constitutional values that are illustratively mentioned at
paragraph 291 of the said decision. It’s a matter of concurrent
réquirement. It hardly needs to be stated, if essential religious
practice as a threshold requirement is not saﬁsﬁéd, the case
| aoes not travel to the domain of those constitutional values.
VIII. SOURCES OF ISLAMIC LAW, HOLY QURAN BEING
ITS PRINCIPAL SOURCE:

1. The above having been said, now we need to
concisely discuss about the authentic sources of Islamic law
inasmuch as Quran énd Ahadith are cited by both the sides
in support of their argument & counter argument relating to

wearing of hijab. At this juncture, we cannot resist our feel to
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A

that you will use your commonsense”. (Quoted by the Apex

Court in SHAH BANO, supra.

{1 SIR DINSHAH FARDUNJI MULLA’S TREATISES®8,

at sections 33, 34 & 35 lucidly states:

“33. Sources of Mahomedan Law: There are four B
sources of Mahomedan law, namely, (1) the Koran; (2) -
Hadis, that is, precepts, actions and sayings of the

Prophet Mahomed, not written down during his lifetime,

but preserved by tradition and handed down by

authorized persons; (3} jimaa, that is, a concurrence of
opinion of the companions of Mahomed and his disciples;

and (4} Qiyas, being analogical deduction$ derived from a

comparison of the first three sources when they did not
apply to the particular case.”

“34. Interpretation of the Koran: The Courts, in
administering Mahomedan law, should not, as a rule,
attempt to put their own construction on the Koran in
opposition to the express ruling of Mahomedan
commentators of great antiquity and high authority.”

| “35. Precepts of the Prophet: Neither the ancient texts
i nor the preceipts of the Prophet Mahomed should be
taken literally so as to deduce from them new rules of

law, especially when sych proposed rules do not conduce
to substantial justice...

(il FYZEE’S TREATISE: Referring to another Islamic
jurist of great repute Asaf A.A. Fyzee%®, what the Apex Court
at paragraphs 7 & 54 in SHAYARA BANO, supra, observed

evokes interest:

c1ples of Mahomedan law, 20® Edition {2013)
5 Olﬁ,ﬂﬁqes of Muhammadan, Law 5% Edition (2008)

[Pt
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“7. There are four sources for. Islamic law- (i) Quran (i)
Hadith (i) ima {iv) Qiyas. The learned author has rightly
said that the Holy Quran is the “first source of law”.
Atcording to the learned author, pre-eminence is to be
given to the Quran. That means, sources other than the
Holy Quran are only to supplement what is given in it
and to supply what is not provided for. In other words,
there cannot be any Hadith, Iima or Qiyas against what
is expressly stated in the Quran. Islam cannot be anti-
Qurarn... :

54. ...Indeed, Islam divides all human action into five
- kinds, as has been stated by Hidayatullah, J. in his
Introduction to Mulla (supra). There it is stated:

“E. Degrees of obedience: Islam divides dll actions into
Jfive kinds which figure differently in the sight of God and
o in respect of which His Commands are different. This
e plays an important part in the lives of Muslims.
(i) First degree: Fard. Whatever is commanded in the
Koran, Hadis or ijmaa imust be obeyed. Wajib. Perhaps a
little less compulsory than Fard but only slightly less
so.(ii) Second degree: Masnun, Mandub and Mustahab:
These are recommended actions. (iii) Third degree: Jaiz or
Mubah: These are permissible actions as to which religion
is indifferent (iv) Fourth degree: Makruh: That which is
reprobated as unworthy (v) Fifth degree: Haram: That
" which is forbidden.”

The Apex Court at paragraph 55 of SHAYARA BANO has
-treated the structural hierarchy of binding nature of Islamic
norms starting from Quran and ehnding with Haram, while
proscribing the obnoxious practit;e of ftriple talag. The
argument of hijab being mandatory under Ahadith, if not

under Quran, shall be treated hereinafter, in the light of such
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2. AS TO WHICH AUTHORITATIVE COMMENTARY
ON HOLY QURAN, WE ARE PRINCIPALLY RELYING UPON
AND REASONS FOR THAT:

{ At the outset we make it clear that, in these cases,
our inquiry concerns the nature and practice of wearing of
hijab amongst Muslim women and therefore, references to the
Holy Quran and other sources of Islamic law shall be confined
to the same. During the course of hearing, ..the versions of
different autho;s on this scripture were cifed, viz., Abdullah -
Yusuf Al, Abdul Haleem, Pickthall, Muhammad Hijab, Dr.
Mustafa Khattab, Muhammad Tagi-ud-Din al-Hilali,
Muhammad Muhsin Khan, Dr. Ghali. However, this Court
prefers to bank upon the ‘The Holy Quran: Text, Translation
and Commgfztary’ by Abdullah Yusuf Alz',. (published by
.Goodword Books; 2019 reprint), there being a broad unanimity
at-the Bar as to its authenticity & reliability. The speculative
and generalizing mind of this author views the verses of the
scriptures in their proper perspecﬁve: He provides the
unifying principles that underlie. His monumental work has a
systematic completeness and perfectic;ﬁ of form.» It is pertinent
to reproduce Abdullah Yusuf Ali’s ‘Preface to First Edition’ of

his book, which is as under:
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“..In translating the Text I have aired no views of my
own, but followed the received commentators. Where they
differed among themselves, I have had to choose what
appeared to me to be the most reasonable opinion from all
points of view. Where it is a question merely of words, I
have not considered the question important enough to
discuss in the Notes, but where it is a question of

. substance, I hope adequate explanations will be found in
the notes. Where I have departed from the Iliteral
translation in order to express the spirit of the original
better in English, I have explained the literal meaning in
the Notes... Let me explain the scope of the Notes. I have
made them as short as possible consistently -with the
object I have in view, viz., to give to the English reader,
scholar as well as general reader, a fairly complete but
concise view of what I understand to be the meaning of
the Text...”

o

(ii)  There is yet another reason as to why we place our
reliance on the commentary of Mr. Abdullah Yusuf Ali. The

Apex court itself in a catena of cases has treated the same as
the authoritative work. In SHAYARA BANO, we find the

following observations at paragraphs 17 & 18:

“17. Muslims believe that the Quran was revealed by God
to the Prophet Muhammad over a period of about 23
years, beginning from 22.12.609, when Muhammad was
40 years old. The revelation continued upto the year 632
— the year of his death. Shortly after Muhammad’s death,
the Quran was completed by his companions, who had
either written it down, or had memorized parts of it
These compilations had differences of perception.
Therefore, Caliph Usman - the third, in the line of caliphs
recorded a standard version of the Quran, now knoiwn as
Usman’s codex. This codex is generally treated, as the
original rendering of the Quran. '

18. During the course of hearing, references to the Quran
were made from ‘The Holy Quran: Text Translation and
Commentary’ by Abdullah Yusuf Ali, (published by Kitab
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Bhawan, New Delhi, 14th edition, 2016). Learned counsel
representing the rival parties commended, that the text
and translation in this book, being the most reliable,
could safely be relied upon. The text and the inferences
are therefore drawn from the above publication...The
Quran is divided into ‘suras’ (chapters). Each ‘sura’
contains ‘verses’, which are arranged in sections....”

The above apart, none at the Bar has disputed the profound

scholarship of this writer or the authenticity of his

commentary. We too find construction of and comments on

suras and verses of the scripture illuminative and immensely

appealing to reason & justice.

IX. AS TO HIJAB BEING A QURANIC INJUNCTION:

(i) Learned advocates appearing for the petitioners

vehemently argued that the Quran injuncis Muslim women to

wear hijab whilst in pub]ié gaze. In support, ‘they heavily

banked upon certain suras from Abdullah Yusuf Ali’s book.
Before we reproduce the relevant suras and verses, we feel it

appropriate to quote what Prophet had appreciably said at

stra (i} verse 256 in Holy Quran: ‘Let there be no

compulsion in religion...” What Mr. Abdullah Yusuf Ali in

footnote 300 to this verse, appreciably reasons out, is again

SR worth quoting: ‘Compulsion is incompatible with religion
ST
—- — A
AW ié”ause religion depends upon faith and will, and these would

. With this at heart, we are
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reproducing the following verses from the scripture, which

were pressed into service at the Bar.

Siira xxiv {Nir}:

The environmental and social influences which most
frequently wreck our spiritual ideals have to do with sex,
and especially with its misuse, whether in the form of
unregulated behavior, of false charges or scandals, or
breach of the refined conventions of personal or domestic
privacy. Our complete conquest of all pitfalls in such
matters enables us to rise to the higher regions of Light
and of God-created Nature, about which a mystic doctrine
is suggested. This subject is continued in the next Siira.

Privacy should be respected, and the utmost decorum
should be observed in dress and manners
[xxiv. 27 - 34, and C. 158]

Domestic manners and manners in public or collective life
all contribute to the highest virtues, and are part of our
spiritual duties Zeadmg upto God”

Pexiv. 88 — 64, and C. 160).

“And say to the believing women
That they should lower
Their gaze and guard.
Their modesty; that they
Should not display their

- Beauty and ornaments® except
What (must ordinarily) oppear
Thereof; that they should
Draw their veils over
Their bosoms and not display
Their beauty except
To their hushand, their fothers,
Their hushbands’ father, their sons,
Their husbands’ sons,
Their brothers or their brothers’ sons,
Or their sisters’ sons,

- References to the footnote attached to these verses shall be made in
bsequent paragraphs. |
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Or their women, or the slaves

Whom their right hands -
Possess, or male servants

Free from physical needs,

Or small children who

Have no sense of the shame

Of sex; that they

Should strike their feet

Il order to draw atiention

To their hidden ornaments. ‘ e
And O ye Belicvers!
Tum ye all together
Towards God, that ye

May attain Bliss.*” . fxxiv. 31, C. - 158}

Sdra xxxiii (Ahzab)
“Prophet! Tell

Thy wives and daughters,
And the believing women’,
That they should case
Their outer garments over’

Their persons (when abroad):
That is most convenient,

That they should be known”
{As such) and not molested.
And God is Qft — Forgiving, ~
Most Merciful.” {xxxiii. 59, C. - 189}

Is hijab Islam-specific?

(i) Hijab is a veil ordinarily worn by Muslim women, is true. I

Its origin in the Arabic verb hgiaba, has etymological -

similarities with the verb “fto hide”. Hyab nearly franslates to

Dalﬁtion sereen or curtain. There are numerous dimensions

R
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and moral. This way, the hijab hides, marks the difference,

protects, and arguably affirms the religious identity of the

Muslim women. This word as such is not employed in Quran,

cannot be disputed, although commentators may have

employed it. Indian jurist Abdullah Yusuf Ali referring to siira

{exxiii), verse 59, at footnote 3765 in his book states: “Jilbéb,

- plural Jalabib: an outer garment; a Zong gown covering the
whole body, or a cloak covering the neck as bosom.”. In the

footnote 3760 to Verse 53, he states: “...In the wording, note

- that for Muslim women generally, no screen or hijab
(Purdah) is mentioned, but only a veil {o cover the bosom,

and modesty in dress. The screen was a special féature

of honor for the Prophet’s household, introduced obout .

five or six years before his death..” Added, in footnote

3767 to verse 59 of the same sura,‘ he opines: “This rule was

not absolute: if for any reason it could not be observed,

‘God is Oft. Returning, Mest HMerciful.’...” Thus, there.is

sufficient intrinsic material within the scripture itself to

support the view that wearing hijab has been only

recommendatory, if at all it is.

B— (iii} The Holy Quran does not mandate wearing of hijab
Lo AR, o
/"\. et N’ . e e ) . N
N or_deadgear for Muslim women. Whatever is stated in thé
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above siras, we say, is only directory, ,bec?use of absence of
prescription of penalty or penance for not wearing hijab, the
linguistic structure of verses supports this view. This apparel
at the most is a means to gain access to public places and not
a religious end in itsélf. It was a measure of women
enablement and not a figurative constraint. There is a
laudable purpose which can be chﬁrned out fom Yusuf Ali’s
fooinotes 2984, 2985 & 2987 to verses in Sira xxiv {Nar} and
footnotes 3764 & 3765 to verses in Stira xcii (Ahzab). They

are reproduced below:

Stra xxiv (Niir}

“2984. The need for modesty is the same in
both men and women. But on account of the
differentiation of the sexes in nature, temperaments
and social life, a greater amount of privacy is
required for women than for men, especially in the
matter of dress and uncovering of the bosom.”

“2085. Zinat means both natural beauty and
artificial ornaments. I think both are implied here
but chiefly the former. The woman is asked not to
make a display of her figure or appear in undress
except to the following classes of people: (1} her
husband, (2) her near relatives who would be living
in the same house. and with whom a ceriain
amount of negligé is permissible: {3) her women i.e.,
her maid-servants, who would be constantly in
attendance on her; some Commentators include all
believing women; it is not good form in a Muslim
household for women fo meet other women, except
when they are properly dressed; (4) slaves, male
and female, as they would be in constant
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attendance; but this item would now be blank, with
the abolition of slavery; (5) old or infum men-
servants; and (6) infants or small children before
they get a sense of sex.

“2987. While dll these details of the purity
and the good form of domestic life are being brought
to our attention, we are clearly reminded that the
chief object we should hold in view is our spiritual
welfare. All our brief life on this earth is a
probation, and we must make our individual,
domestic, and social life all contribute to our -
holiness, so that we can get the real success and
bliss which is the aim of our spiritual endeavor.
Mystiecs .understand the rules of decorum
themselves to typify spiritual truths. Our soul, like a
modest maiden, allows not her eyes to stray from
the One True God. And her beauty is not for vulgar
show but for God.”

Stira xxxiii (Ahzab)

“3764. This is for all Muslim women, those of
the Prophet’s household, as well as the others. The
times were those of insecurity (see next verse) and

" they were asked to cover themselves with outer

garments when walking abroad. It was never
contemplated that they should be confined to their
houses like prisoners.”

“3765. Jilbéb, plural Jalabib: an outer
garment; a long gown covering the whole body, or a
cloak-covering the neck as bosom.”

The essential part of a religion is primarily to be

ascertained with reference to the doctrine of that religion itself,

gains support from the following observations in INDIAN

YOUNG LAWYERS ASSOCIATION:
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“286. In determining the essentiality of a practice, it is
crucial to consider whether the practice is prescribed to
be of an obligatory nature within that religion. If a
practice is optiondl, it has been held that it cannot be said
to be ‘essential’ to a religion. A practice claimed to be
essential must be such that the nature of the religion
would be altered in the absence of that practice. If there
is a fundamental change in the character of the religion,
only then can such a practice be claimed to be an
‘essential’ part of that religion.”

It is very pertinent to reproduce what the Islamic jurist Asaf

A.A. Fyzee, supra at pages 9-11 of his book states:

“...We have the Qur’an which is the very word of God.
Supplementary to it we have Hadith which are the
Traditions of the Prophet- the records of his actions and
his sayings- from which we must derive help and
nspiration in arriving at legal decisions. If there is
nothing either in the Quran or in the Hadith to answer
the particular question which is before us, we have to
follow the dictates of secular reason in accordance with
certain definite principles. These principles constitute the
basis of sacred law or Sharidt as the Muslim doctors
understand it. And it is these fundamental juristic notions
which we must try to study and analyse before we
approach the study of the Islamic civil law as a whole, or
even that small part of it which in India is known as
Muslim law...”

(v}  Petitioners pressed into service sura (xodil), verse

59, in support of their contention that wearing hijab is an

- . + e
I A3 ) ble remxﬁtrcme‘rlt Cf IoTomnﬂ '?01 14 ’l“‘l»“s Cnnt Lz.tvx.n ...S

bit difficult to countenance. It is relevant to refer to the
historical aspects of this particular verse as vividly explained

o FTEE,
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“The object was not to restrict the liberty of women, but to
protect them from harm and molestation under the
conditions then existing in Medina. In the East and in the
West a distinctive public dress of some sort or another
has always been a badge of honour or distinction, both
among men and women. This can be traced back to the
earliest civilizations. Assyrian Low in its palmist days
(say, 7" century B.C.), enjoined the veiling of married
women and forbade the veiling of slaves and women of ill
fame: see Cambridge Ancient History, I1.107”

It needs to be stated that wearing hijab is not religion-specific,
as explained by Sara Slininger from Centralia, Ilinois in her

research paper “VEILED WOMEN: HIJAB, RELIGION, AND

o CULTURAL PRACTICE”. What she writes throws some light on
the socio-cultural practices of wearing hijab in the region,

during the relevant times:

“Islam was not the first culture to practice veiling their
women. Veiling practices started long before the Islamic
prophet Muhammad was born. Societies like the
Byzantines, Sassanids, and other cultures in Near and
Middle East practiced veiling. There is even some
evidence that indicates that two clans in southwestern
Arabia practiced veiling in pre-Islamic times, the Bani
Isma'ill and Banii Qahtan. Veiling was a sign of a
women’s social status within those societies. In
Mesopotamia, the veil was a sign of a woman’s high
o status and respectability. Women wore the veil to
L distinguish Slininger themselves from slaves and
unchaste women. In. some ancient legal traditions, such
as in Assyrion. law, unchaste or unclean women, such as
harlots and slaves, ivere prohibited from veiling
themselves. If they were caught ilegally veiling, they
were liable to severe penalties. The practice of veiling
spread throughout the ancient world the same way that
many other ideas traveled from place to place during this
time: invasion.”
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(Vi)k Regérd being had to the kind of life conditions
then obtaining in the region concerned, 'W;:a_ring hijab was
reco@eﬁded as a measure of social security for women and
to facilitate their safe access to public-doméin. At the most
the practice of wearing this apparel may have something to do
with culture but certainly not with religion. This gains

credence from Yusuf Ali’s Note 3764 to verse 59 Whic.’t; runs

as under:

“ ..The times were those of insecurity (see next verse) and
they were asked to cover themselves with outer garments
when walking abroad. It was never contemplated that
they should he confined to their houses like prisoners.”

History of mankind is replete with instances of abuse and
oppression of women. The region and the times from which
Islam originated were not an exception. The era before the

introduction of Islam is known as Jahiliya-a time of barbarism

and ignorance. The Quran shows concern for the cases of -

‘molestation of innocent womer? and - therefore, it
recommended wearing of this and other apparel as a measure

of social security. May be In the course of time, some

elements of religion permeated into this practice as ordinarily

.
AT OE 5

——~bgppens in any religion. However, that per se does not render
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to the Islamic faith. This becomes evident from Ali’s footnote
3768 to verse 60 which concludes with the following profound
line “Alas! We must ask ourselves the question: ‘4re these
conditions present among us today??” Thus, it can be
reasonably assumed that the practice of wearing hijab had a
thick nexus to the socio-cultural conditions then prevalent in
the region. The veil was a safe means for the women to leave

the confines of their homes. Ali’s short but leading question is

premised on this analysis. What is not religiously made

obligatory therefore cannot be made a quintessential aspect of
the religion through public agitations or by the passionate

arguments in courts.

(vii)- Petitioners also relied upon verses 4’7 58 & 4759
(Chapter 12} from Dr.Muhammad Muhsin Khan’s ‘The
Translation of the Meanings of Sahih Al-Bukhari, Arabic-
English’, Volume 6, Darussalam publication, Riyadh, Saudi

Arabia. This verse reads:

“4758. Narrated ‘Aishah’ May Allah bestow His Mercy
on the early emigrant women. When Allah revealed:

“..and to draw their veils all over their Juyubininna (ie.,
their bodies, faces, necks and bosoms)...” (V.24:31} they
tore their Murut {woolen dresses or waist-binding clothes
or aprons etc.) and covered their heads and faces with

those torn Muruts.
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4759. Narrated Safiyya bint Shaiba: Aishah used to say:
“When (the Verse): ... and to draw their veils all over
their Juhubihinna (ie., their bodies, faces, necks and
bosoms, etc.)...” (V.24:31) was revealed, (the ladies) cult
their waist-sheets from their margins and covered their
heads and faces with those cut pieces of cloth.”

Firstly, no material is placed by the petitioners to show the

credentials of the translator namely Dr.Muhammad Muhsin —
Khan. The first page of volume 6 describes him as: “Formerly
Director, University HospitaZ; Islamic University, Al-Madina, Al-

Munawwara {Kingdom of Saudi Arabia). By this, credentials

required for a commentator cannot be assumed. He has held
a prominent position in the field of medic‘mé, is beside the
point. We found reference to this author in a decision of
Jammu & Kashmir High Court in LUBNA MEHRAJ VS.
MEHRAJ-UD-DIN KANTET®. Even here, no credentials are
discussed nor is anything stated about the autheﬁﬁcity and
reliability of his version of Aﬁadi’th. SécOndly, the fext &
! context of the verse do not show its obligatory nature. Our

attention is not drawn to any other verses in the translation

from which we can otherwise infer its mandatory nature.

Whichever be the religion, whatever is stated in the

scriptures, does not become per se mandatory in a wholesale

YA AT
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coined. If everything were to be essential to the religion
logically, this very concept would not have taken birth. Itis on
this premise the Apex Court in SHAYARA BANO, proscribed.
the 1400 year old pernicious practice of triple talag in Islam.
What is made recommendatory by the Holy Quran cannot be
metamd_rphosed into mandatory dicta by Abadith which is
ti’eated as supplementary te the scripture. A contra argument
offends the very logic of Isiamic’: jurisprudence and normative
hierarchy of sources. This view gains support from paragraph
42 of SHAYARA BANO which in turn refers to Fyzee’s work.
Therefore, this contention too fails.

X. AS TO VIEWS OF OTHER HIGH COURTS ON HIJAB
BEING AN ESSENTIAL RELIGIOUS PRACT ICE:

Strangely, in support of their version and counter version,
both thé petitioners and the respondents drew our attention
to two decisions of the Kerala High Court, one decision of
Madras and Bombay éach. Let us examine what these cases

were and from which fact matrix, they emanated.

@ In re AMNAH BINT BASHEER, supra: this judgment

was rendered by a learned Single Judge A.Muhamed

.. Mustaque J. of Hon'ble Kerala High Court on 26.4.2016.

.“P‘\éiitioner, the students (minors} professing Islam had an

ERS
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issue with the dress code prescribed for All India Pre-Medical
- Entrance Test, 2016. This prescription by the Central Board
of Secondary Education was in the wake of large scale
malpractices in the entrance test'during- the previous years.
At paragraph 29, learned Judge observed:

- “Thus, the analysis of the Quranic injunctions and the
Hadiths would show that it is a farz to cover the head
and wear the long sleeved dress except face part and
exposing the body otherwise is forbidden (haram). When
farz is violated by action opposite to farz that action
becomes forbidden (haram). However, there is a
possibility of having different views or opinions for the
believers of the Islam based on Iithihad (independent
reasoning). This Court is not discarding such views. The
possibility of having diﬁerent propositions is not a ground

to deny the jreedom, 1]' such propositions have some
foundation in the claim...”

Firstly, it was not a case of school uniform as part of
Curricula as such. Students Wére tabng All India Pre-
Medical Entrance Test, 2016 as a onetime affair and not on
daily basis, unlike in schools. No Rule or Regulation having
force of law préscribmg such a uniform was pressed into
service. Secondly, the measure of ensuring personal
examination of the candidates with the presence of one lady

member prior fo they entering the examination hall was a

N ‘i feasible alternatlve This ‘reasonable exception’ cannot be
\’ Y .

metched too wide to swallow the rule itself. That feasibility
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evaporates when one comes to regular adherence to school
uniform on daily basis. Thirdly, learned Judge himself in all
grace states: “However, there is a possibility of having different
views or opinions for the believers of the Islam based on
Githihad (independent reasoning). In formulating our view,
i.e., in variance with this learned Judge’s, we hai_re heavily
drawn from the considered opinions of Abdullah Yusuf Ali’s
works that are recognized by the Apex Court as being
authoritative vide SHAYARA BANO and in other several
decisions. There is no reference to this learned authors’
commentary in the said judgment. Learned Judge refers to
other commentators whose credentials and authority are not
fortheomning. The fact that the Writ Appeal against the same
came to be negatived”! by a Division Bench, does not make
much difference. Therefore, from this decision, both the sides
cannot derive much support for their mutually opposing

versions.

{{i) InreFATHIMA THASNEEM supra: the girl students
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76 .
Cons:'ﬁmtion. This apart, learned Judge i.e., A.Muhamed
Mustague J. was harmonizing the competing interests
protected by law ie., community rights of the minority
educational institution and the individual right of a student.
He held that the former overrides the latter énd negatived the
challenge, vide order dated 4.;12.2018 with the following o

observation: -

“10. In such view of the matter, I am of the considered
view that the petilioners cannot seek imposition of their
individual gight as against the larger right of the
institution. It is for the institution to decide whether the
petitioners can be permitted to attend the classes with the
headscarf and full sleeve shirt. It is purely within the
domain of the institution to decide on the same. The Court
cannot even direct the institution to consider such a
request. Therefore, the writ petition must fail. Accordingly,
the writ petition is dismissed. If the petitioners approach
the institution for Transfer Certificate, the school authority
shall issue Transfer Certificate without making any
remarks. No doubt, if the petitioners are willing to abide
: by the school dress code, they shall be permiited to
continue in the same school...”

This decision follows up to a particular point the reasoning in
the earlier decision (2016}, aforementioned. Neither the
f petitioners nor the respondent-State can bank upon this |
decision, its fact mairix béing miles away from that of these
”:*“;;iié?’g’,tions. This apart, what we observed about the earlier
N
N \‘;{é d
eci,s’g"gl substantially holds water for this too.
AR
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(i) Inre FATHIMA HUSSAIN, supra: This decision by a
Division Bench of Bombay High Court discussed about

Muslim girl students’ right to wear hijab “...in exclusive girls
‘section cannot be said to in any manner acting inconsistent
with the aforesaid verse 31 or violating any injunction provided
in Holy Quran. It is not an obligatory overt act enjoined by

Muslim religion that a girl studying in all girl section

must wear head-covering. The essence of Muslim religion or

Islam cannot be said to have been interfered with by dirgcting
petitioner not to wear head-scarf in the school” These
observaﬁons'should sirike the death knell to Writ Petition
Nos.2146, 2347, 3038/2022 wherein the fespondent college
happens to be aﬂ—gﬁl—insﬁmtiOn (not co-education). The
Bench whilst rejecﬁng the petition, '.at paragraph 8 observed:
“We therefore, do not ﬁnd any merit in the contention of the
learned counsel for the petitioner that direction given by the
Principal to the petitioner on 28-11-2001 .to not to wear head-
scarf or cover her head while attending school is violative of
Article 25 of Constitution of India.” We are at loss to know how

this decision is relevant for the adjudication of these petitions.

(ivj In re SIR M. VENKATA SUBBARAO, supra: The
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Conduct prescribing a dress code for the teachers. The
Division Bench of Madras High Court while dismissing the

challenge at paragraph 16 observed as under:

“For the foregoing reasons and also in view of the
fact that the teachers are entrusted with not only
teaching subjects prescribed under the syllabus, but also
entrusted with the duty of inculcating discipline amongst
the students, they should set high standards of discipline
and should be a role model for the students. We have
elaborately referred to the role of teachers in the earlier
portion of the order. Dress code, in our view, is one of the
modes to enforce discipline not only amongst the
students, but also amongst the teachers. Such imposition
of dress code for following uniform discipline cannot be
the subject matter of litigation that too, at the instance of
the teachers, who are vested with the responsibility of
inculcating discipline amongst the students. The Court
would be very slow to interfere in the matter of discipline
imposed by the management of the school only on the
ground that it has no statutory background. That apart,
we have held that the management of the respondent
school had the power to issue circulars in terms of clause
6 of Annexure VII of the Regulations. In that view of the
matter also, we are unable to accept the contention of the
learned counsel for appellant in questioning the circular
imposing penalty for not adhering to the dress code.”

This case has completely a different fact matrix. Even the
State could not have banked upon this in structuring the
impugned Govt. Order dated 5.2.2022. The challenge to the
dress code was by the teacher and not by the students. The
freedom of conscience or right to religion under Article 25 was

not discussed. This decision is absolutely irrelevant.

17
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(v In re PRAYAG DAS s A CIVIL JUDGE
BUZAJVDSH».&I:ZR?Z: This:, decision is cited by the petiioner in
W.P.No.4338/2022 (PIL) who supports the case of the State.
This decision related to' a challenge to the prescription of
dress code for the lawyers. The Division Bench of Allahabad
High: Court whilst rejecting the challenge, observed at

paragraph 20 as under:-

“In our opinion the various rules prescribing the dress of
an Advocate serve. a very useful purpose. In the first
place, they distinguish an Advocate from a litigant or
other members of the public who may be jostling with him
in a Court room. They Iliterally reinforce the
Shakespearian aphorism that the apparel oft proclaims
the man. When a lawyer is in prescribed dress his
identity can never be mistaken. In the second place, a
uniform prescribed dress woin by the members of the Bar
induces a seriousness of purpose and a sense of decorum
which are highly conducive to the dispensation of
" justice...”

This decision is not much relevant although it gives some idea
as to the justification for prescribing uniform, be it in a
‘pI‘OfCSSiOII or in an educational institution. Beyond this, it is
of no utility to the adjudication of issues that are being

debated in these petitions.

7 ;
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XI. AS TO WEARING HIJAB BEING A MATTER OF
FREEDOM OF CONSCIENCE:

- (1} Some of the petitioners veheménﬂy argued that,
regardless of right to religion, the girl students have the
freedom of conscience guaranteed under Article 25 itself and
that they have been wearing hijab as a ma.ttér of conscience
and therefore, interdicting this overt act is offensive to their
conécience and thus, is violative of their fundamental right. In
support, they heavily rely upon BIJOE EMMANUEL supra,

wherein at paragraph 25, it is observed as under:

“We are satisfied, in the present case, that the expulsion
of the three children from the school for the reason that
because of their conscientiously held religious faith, they
do not join the singing of the national anthem in the

moming assembly though they do stand up respectfully.” -
when the anthem is sung, is a violation of their
fundamental right to freedom of conscience and freely to

profess, practice and propagate religion.”

Conscience is by its very nature subjective. Whether the

petitioners had the conscience of the kind and how they
developed it are not averred in the petition with material
particulars. Merely stating that wearing hijab is an overt act of
conscience and therefore, aslg'ng them to remove, hijab would
offend conscience, would not be sufficient for treating it as a

ence as alr egr}‘}
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clarified by Dr. B.R.Ambedkar in the Consﬁtuent Assembly
Debates. There is scope for the argument that the freedom of
conscience and the right t6 religion are mutually exclusive.
Even by overt act, in furtherance of conscience, the matter
does not fall intc the domain of right to religion and thus, the
disﬁncﬁoﬁ is maintained. No material is placed before us for
evaluation and determination of pleaded conscience of the
petitioners. They have not averred anything as to how they
associate wearing hijab with their conscience, as an overt act.
There is no evidence that the petitioners chose to wear their
headscarf as a means of conyeying any thought or belief on
their part or as a means of symbolic expression. Pleadings at
least for urging the ground of conscience are perfuﬁctory, to

say the least.

(2) BIJOE EMMANUEL CASE: ITS FACT MATRIX AND
RATIO DECIDENDE

{i) Since the petitioners heavily banked upon BIJOE
EMMANUEL, in support of their contention as to freedom of

conscience, we need to examine what were the material facts

)

of

Yot

aw emanating thereirom.

o

{

of the case and the proposition
This exercise we have undertaken in the light of what Rupert

Cross and J.W.Harris in their ‘PRECEDENT IN ENGLISH LAW,
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4th ‘Edition - CLARENDON, at page 39 have s‘aid: “the ratio
decidendi is best approached by a consideration of the
structure of a typical judgment.. A Judge generally summarizes
the evidence, announcing his findings of fact and reviews the
arguments that have been addressed to him by counsel for
each of the partieé, If a point of law has been raised, he often
discusses a number of previous decisions...It is not everything
said by a Judge when giving judgment that constitutes a

preéedent...’f‘his status is reserved for his pronouncements on

(<]

the law...The dispute is solely concerned with the facts...It is
not always easy to distinguish law from fact and the reasons
which led a Judge to come to a jactual conclusion...” What
LORD HALSBURY said more than a centﬁry ago in thé
celebrated case of QUINN vs. LEATHEM™" is worth noting. He
had craftily articulated that a decision ié an authority for the
proposition that is laid dov;m in a given fact matrix, and not
for all that which logically follows from what has been so laid

down.

) With the above in mind, let us examine the
material facts of BIJOE EMMANUEL: Three ‘law abiding

children’ being the faithful of Jehovah witnesses, did
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respectfully sfand up but refused to sing the National Anthem
in the school prayer. This refusal was founded on the dicta of
their religién. They were expelled under the instructions of
Deputy Inspector of School These instructions were proven to
have no force of law. They did not ?revemf the singing of
Naﬁonal Anthem nor did they cause any disturbance while
others were singing. Only these facts tailored the skirt, rest
being the frills. The decision turned out to be more on the
right to religion than freedom of conscience, although there is
some reference to the conscience. The court recognized the
negative of a ftmdamentend right i.e., the freedom of speech &
expression guaranteed under Article 19 as including right to
remain silent. What weighed with the court was the fact ‘the
children were well Ee‘haved, they respectfully stood up when
the National Anthem was sung and would continue to do so
respectfully in the future’ (paragraph 23). Besides, Court found
that their refusal to sing was not confined to Indian National

Anthem but extended to the Songs of every other country.




84

(i) True it is that the BIJOE EMMANUEL repfoduces
the following observation of Davar J. made in JAMSHEDJI

CURSETJEE TARACHAND vs. SOONABAI#:

“..If this is the belief of the community—and it is proved
undoubtedly to be the belief of the Zoroastrian
community—a secular judge is bound to accept that belief- 1
-it is not for him to sit in judgment on that belief~he has s
no right to interfere with the conscience of a donor who
makes a gift in favour of what he believes to be in

advancement of his religion and for the welfare of his
community or of mankind...”

- These observations essentially relate to ‘the belief of the

Zoroastrian community’. It very little related to the ‘free_zdom of
conscience’ as envisaged under Article 25 of the Constitution
enacted about four decades thereafter. The expression
‘conscience of a donor’ is in the light of religious belief much
away from freedom of coﬁscience’. After all the meaning of a
word takes its colour with the companion words i.e., noscitur
a sociis. After all, a word in a judgment cannot be construed

as a word employed in a Statute. In the absence of

demonstrable conformity to the essentials of a decision, the
denomination emerging as a ratio would not be an

operationable entity in every case comprising neighbourly fact

matrix. What is noticeable is that BIJOE EMMANUEL did not
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and Tight to practise religion’ presumably because the overt

act of the students in respectfully standing up while National

Anthermn was being sung transcended the realm of their
conscience and took their case to the domain of religious
belief. Thus, BIJOE EMMANUEL is not the best vehicle for
drawing a :proposition essentially founded on freedom of

conscience. -

. X11. PLEADINGS AND PROOF AS TO ESSENTIAL

RELIGIOUS PRACTICE:

) In order to establish their case, claimants have toc
plead and prove that wearing of hijab is a religious
requirement and it is a part of ‘essential religious practice’ in
Islam in the light of a catena of decision of thge Apex Court
that ultimately ended with INDIAN YOUNG LAWYERS
ASSOCIATION. The same has already been summarized by us
above. All these belong to the démain of facts. In NARAYANA
DEEKSHITHULU, it is said: “...What are essential parts of
religion or religious belief or matters of religion and religious
practice is essentially a question of fact to be considered in the

context ir the guestion has arisen and the evidence-

L oA -

factual or legislative or historic-presented in that context is

required to be considered and a decision reached...” The
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claimants have to plead these facts and produce requuisite
. material fo prove the same. The responden“ts are more than
justiied in contending that the Wﬁt Petitions lack the
essential averments and that the petitioners have not loaded
to the record the evidentiary material to prove their case. The
material before us is exiremely meager and it is surprising

that on a matter of this significance, petiion averments

should be as vague as can be. We have no affidavit before us

sworn to by any Maulana explaining the implications of the

suras quoted by the petitioners’ side. Pleadings of the
petitioners are not much different from those in MOHD. HANIF
OUARESHI, supra which the Apex Court had critized. Since
how long all the petitioners have been wearing hijab is not

specifically pleaded. The plea with regard to wearing of hijab

before they joined this institution is militantly absent. No
explanation is offered for giving an undertaking at the time of

,5 admission to the course that they would abide by school - A

discipline. The Apex Cowrt in INDIAN YOUNG LAWYERS

L ASSOCIATION, supra., has stated that matters that are

essential to religious faith or belief; have to be adjudged on
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the evidence borne out by record. There is absolutely no
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hijab is a part of an essential religious practice in Islam and
that the petiioners have been wearing hijab ifrom the
beginning. This apart, it can hardly be argued that hijab being
a matter of attire, can be justifiably treated as fundamental to
Islamic faith. It is not that if the alleged practice of wearing
hijab is not adhered to, those not wearing hijab become the
sinners, Islam loses its glory and it ceases to be a religion.

Petitioners have miserably failed to meet the threshold

requirement of pleadings and proof as to wearing hijab is an

(-3

inviolable religious practice in Islam and much less a part of

‘essential religious practice’.

In view of the above discussion, we are of the
considered opinion that wearing of hijab by
Muslim women does not form a part of essential
religious practice in Islamic faith.

XJil. AS TO SCHOOL DISCIPLINE & UNIFORM AND
POWER TO PRESCRIBE THE SAME:

(i) We are confronted with the question whether there
is power to prescribe dress code in educational institutions.
This is because of passionate submnissions of the petitioners
that there is absolutely no such power in the scheme of 1983

L et ey

J Ut j&ch or the Rules promulgated thereunder. The idea of
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schooling is incomplete without teachers, taught and the
dress code. Collectively they make -a “s'mgularity. No
reasonable mind can imagine a school without uniform. After
all, the concept of school uniform is not of a nascent origin. It
is not that,‘Moghuls or Britishers brougﬂt it here for the first
time. It has been there since the ancient gurukul days. Several
Indian scriptures mention samavast.r/ shubhravesh in
Samskrit, their English near equivalent being uniform.
‘HISTORY OF DHARMASASTRA’ by P.V. Kane, Vohime II, page
278 makes copious reference to student uniforms. {This work
is treated by thé Apex Court as authoritative vide DEOKT
NANDAN vs. MURLIDHAR7S). In England, the first recorded
use of standardized uniform/dress code in institutions dates

to back to 1222 i.e., Magna Carta days. ‘LAW, RELIGIOUS

FREEDOMS AND EDUCATION IN EUROPF’ is edited by Myrian

Hunter-Henin; Mark Hill, a contributor tc the book, at
Chapter 15 titles his paper ‘BRACELETS, RINGS AND VEILS:
THE ACCOMMODATION OF RELIGIOUS SYMBOLS IN THE
UNTEO! |

M DOLICIES OF ENGLISH SC

FLR
ALYL = NrLwri Nt L

what he pens is pertinent:
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“...The wearing of a prescribed uniform for school children
of all ages is a near-universal feature of its educational
system, whether in state schools or in private (fee-paying)
schools. This is not a matter of primary or secondary
legislation or of local governmental regulation but rather
reflects a widespread and long-standing social practice. It
is exceptional for a school not to have a policy on uniform
for its pupils. The uniform (traditionally black or grey
trousers, jumpers and jackets in the coloured livery of the
school and ties for boys serves to identify individuals os
members of a specific institution and to encourage and
promote the corporate, collective ethos of the school. More
subtly, by insisting upon identical clothing (often from a
designated manufacturer) it ensures that all school
children dress the same and appear equal: thus,
differences of social and economic background that would
be evident from the nature and extent of personal
: wardrobes are eliminated. It is an effective leveling
- feature-particularly in comprehensive secondary schools
whose catchment areas may include a range of school
children drawn from differing parental income brackets
and sccial classes...”

‘AMERICAN JURISPRUDENCE’, 2=d Edition. {1973), Volume
68, edited by The Lawyers Cooperative Publishing Company

states:

“8249. In accord with the general principle that school
authorities may make reasonable rules and regulations
- governing the conduct of pupils under their control, it may
be stated generally that school cuthorities may prescribe
b the kind of dress to be worn by studenis or make
e reasonable  regulations as to  their  personal
appearance... It has been held that so long as students
are under the control of school authorities, they may be
required fo wear a designated uniform, or may Dbe
forbidden to use face powder or cosmetics, or to wear
transparent hosiery low-necked dresses, or any style of
clothing tending toward immodesty in dress...

§251. Several cases have held that school regulations
proscribing certain hairstyles were valid, usually on the
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basis that a legitimate school interest was served by such
a regulation. Thus, it has been held that a public high
school regulation which bars a student from attendmg
classes because of the length or appearance of his hair is
not invalid as being unreasonable, and arbitrary as
having no reasonable connection with the successful
operation of the school, since a student’s unusual
hairstyle could result in the distraction of other pupils,

"~ and could disrupt and impede the maintenance of a
proper classroom atmosphere or decorum...”

@i The argument of petitioners that prescribing
school uniforms pértajns to the domain of ‘police power and

therefore, unless the law in so many words confers such

power, there cannot be any prescription, is too farfetched. In

civilized societies, preachers of the education are treated next |

to the parents. Pupils are under the supervisory control of the
teachers. The parents whilst admitting: their wards to the
schools, in some measure share their ‘authoritjr with the
teachers. Thus, the authoﬂty which the teachers exercise over
the students is a shared ‘parental power. The following

observations ‘In T.M.A.PAI FOUNDATION, at paragraph 64,

lend credence to this view:

“An educational institution is estabiished oniy for the
purpose of imparting education to the students. In such
an institution, it is necessary for all to maintain discipline
and avide by the rules and regulations that have been
iawfully framed. The teachers are like fpster- parents

who are required to look after, cultwate and guide the
students in their pursuit of education...

O




It is relevant to state that not even a sin;gle ruling of a court
nor a sporadic.opinion of a jurist nor of an educationist was
cited in supbort of peﬁﬁoners argument that prescribing
school uniform partakes the character of ‘police power’.
Respondents are justified in tracing this power to the text &
context of sections 7(2) & 133 of the 1983 Act read with Rule
li of 1995 C1-Jrricu1a Rules. We do not propose to reproduce
these provisions that are as clear as gangetic waters. This
apart, the Preamble to the 1983 Act mentions ‘inter alia of
“fostering the harmonious development of the mental and
physical faculties of students and cultivating a scientific and
secular outlook through education.” Section 7(2}{g){v) provides
for promoting “harmony and the spirit of common. brotherhood
amongst all the people of India transcending religious, linguistic
and regional or sectional diversities to renounce practices
derogatory to the dignity of women.” The Apex Court in
MODERN DENTAL COLLEGE, supra, construed the term
‘education’ to include ‘cusricula’ vide paragraph 123. The
word ‘curricula’ employed in section 7(2) of the Act needs to
be broadly construed to include the power to prescribe
_ uniform. Under the scheme of 1983 Act coupled with
T3 \-ii\t-li‘g\cifinaﬁonal conventions to which India is a party, there is a

/
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duty cast on the State to provide education at least up to
particular level and this duty coupled with power includes the

power to prescribe school uniform.

{f) In fhe LAW OF TORTS, 26% Edition by RATANLAL
AND DHIRAJLAL at page 98, parental and quasi parental
authority is discussed: “The ‘old view was that the authority of
a schoolmaster, while it existed, was the same as that of a
parent. A parent, when he places his child with a schoolmaster,

delegates to him all his own authority, so far as it is necessary

Jfor the welfare of the child. The modern view is thatb the
schoolmaster has his own independent authority to act for the
welfare of the child. This authority is not limited to offences
committed by the pupi upon the premises of the school, but
may extend to acts done by such pupil while on the way to and
from the school...” It is relevant to mention an old Eﬁglish case
in REX vs. NEWPORT (SALOPJ’® which these authors have

summarized as under:

“At a school for boys there was a rule prohibiting smoking
by pupils whether in the school or in public. A pupil after
returning home smoked a cigarette in a public street and
next day the schoolmaster administered to him five
strokes with a cane. E was held that the father of the boy
,{;«; OF &a, od sendmg him to the schoot auinorized the schooimaster
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breach of a school rule, and that the punishment
administered was reasonable.”

Even in the absence of enabling provisions, we are of the view

that the power to prescribe uniform as of necessity inheres in

every school subject to all just exceptions.

(iv)- The incidental question as to who should prescribe

the school uniform also figures for our consideration in the

light of petitioners’ contention that government has no power

in the scheme of 1983 Act. In T.M.A.PAI FOUNDATION, the

Apex Court observed at parag‘raphoSS as under:

“..There can be no doubt that in seeking affiliation or
recognition, the Board or the university or the affiliating or
recognizing authority can laoy down conditions consistent
with the requirement to ensure the excellence of
education. It can, for instance, indicate the quality of the
teachers by prescribing the minimum quadlifications that
they must possess, and the courses of study and
curricula. It can, for the same reasons, also stipulate the
existence of infrastructure sufficient for its growth, as a
pre-requisite. But the essence of a private educational
institution is the autonomy that the institution must have
in its management and administration. There,
necessarily, has to be a difference in the administration
of private unaided institutions and the government-aided
institutions. Whereas in the latter case, the Government
will have greater say in the administration, including
admissions ond fixing of fees, in the case of private
unaided institutions, maximum autonomy in the day-to-
day administration has to be with the private unaided
institutions. Bureaucratic or governmental interference in
the administration of such an institution will undermine
its independence...”
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Section 133(2} of the 1983 Act vests power in the government
to give direction to any educational institution forgcarrying out
“the purposes of the Act or to give effect to any of the
provisions of the Act or the Rules, and that the institution be
it governmental, State aided or privately managed, is bound
o obey the ’same. _This secﬁon coupled with section 7(2)
clothes the govemmerfc with power infer alia to prescribe or
caused to be prescribed school uniform. The government vide
Circular dated 31.1.2014 aécordingly has issued a direction.
Significantly, this is not put in challenge and we are not called
upon to adjudge its validity, although some submissions were
made de hors tile pleadings that to the extent the Circular
inchudes the local Member of the Legislative Assembly and his
nominee respectively as the Presiden’t and Vice President of

the College Betterment (Development] Committee, it is

vulnerable for challenge. In furtherance thereof, it has also

issued a Government Order dated 5.2.2022. We shall be

discussing more about the said Circular and the Order, a bit
later. Suffice it to say now that the contention as to absence
of power to prescribe dress code in schools is lable to be

rejected.
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XIV. AS TO PRESCRIPTION OF SCHOOL UNIFORM TO
THE EXCLUSION OF HIJAB IF VIOLATES ARTICLES, 14,
15, 19(1){a) & 21:

(i There has been a overwhelming juridical opinion
in all advanced countries that in accofd with the general
principle, the school authoﬁﬁes may make reasonable
regulations governing the conduct of pupils under their
control énd that vthey may prescﬁbe the kind of dress to be
worn by students or make reasonable regulaﬁdns as to their
personal appearance, as well. In MILLER vs. GILLS??, a rule
that the students of an agricultural high school should wear a
khaki uniform when in attendance at the class and whilst
visiting public places within 5 miles of the school is not ultra
vires, w’zreasonqble, and void. Sﬁnﬂarly, in CHRZSTMAS vs. EL

| RENO BOARD OF EDUCATION78, a regulation prohibiting male
smdenté who wore hair 6ver their eyes, ears or collars from
vparﬁcipa@g in a graduation diploma cerernony, Whi(:h had
no effect on the student’s actual graduation from high school,
'" so that no educational rights were denied, has been held
valid. It is also true that‘t;ur Constitution protects the rights

oi school chiidren too against unreasonable reguiations.

However, the prescription of dress code for the students that

.. 77 (D.C. 1) 315 F SUP. 94
U778 (D.C. Okla) 313 F SUPP. 618
v
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too within the four walls of the class room as distinguished
from rest of the school premises cioes not offend
constitutionally protected category of rights,- when they are
‘religion-neutral’ and ‘universally applicable to all the
students. This view gains support from Justice Scalia’s
decision in EMPLOYMENT DIVISION vs. SMITEP. School
uniforms promote ha@ony & spirit of common brotherhood
transcending religious or sectional diversities. This apart, it is
impossible to instili the scientiﬁc temperameng;_ which our.
Comnstitution prescribes as a fundamental dufy vide Article
51A(h)} into the young minds so long as any propositions such
as wearing of hijab or bhagwa are regarded 4s refigiously
sacrosanct and therefore, not open to question. They
inculcate secular values amongst the students .in their

impressionable & formative years.

(i The school regulations prescribing dress code for
all the students as one homogenocus class, serve
constitutional secularism. It is relevant to quote the

Venkatachalaizh, in ISMAIL
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“The concept of secularism is one facet of the right to
equality woven as the ceniral golden thread in the fobric
depicting the pattern of the scheme in our Constitution...
In a pluralist, secular polity law is perhaps the greatest
integrating force. Secularism is more than a passive...It is
a positive concept of equal treatment of all religions. What
is material is that it is a constitutional goal and a Basic
Feature of the Constitution.”

It is pertinent to mention that the preamble to the 1983 Act
appreciably states the statutory object being “fostering the
harmornious developn{ent of the mental and physical faculiies
of students and cultivating a scientific and secular outlook
through education.” This also accords with the Fundamental
Duty constitutionally preécﬁbed uﬁder Article 51A{e} in the
same language, as already mentioned above. Petitioners’
argument that ‘the goal of education is to promote piurality, not
promote - uniformity or homogeneity, but heterogeneity’ and
therefore, prescription of student uniform offends the

constitutional spirit and ideal, is thoroughly misconceived.

(it} Petitioners argued that regardless of their freedom
of conscience and right to religion, wearing of hijab does
possess cognitive elements of ‘expression’ protected under
1}{a) vide NATIONAL LEGAL SERVICES AUTHORITY,

supra and it has also the substance of privacy/autonomy that

are guarded under Article 21 vide K.S.PUTTASWAMY, supra.
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Learned advocates appearing for them vociferously submit
that the Muslim students would adhere to the dress code with
hijab of a matching colour as may be prescribed and this

should be permitted by the school by virtue of ‘reasonable
accornmodatior’. If this proposal is not conceded to, then

prescription of any tniform would be violative of their rights
availing under these Articles, as not passing the ‘east

restrictive test and ‘proportionality test, contended they. In

support, they »ress into service CHINTAMAN RAO and MD.

FARUK, supra. Let us examine this contention. The Apex
Court sucéincﬂy considered these tests in INTERNET &
MOBILE ASSN. OF INDIA vs. RESERVE BANK OF INDIASC, with
the following observations:

n

.. While testing the validity of a law imposing a
restriction on the carrying on of a business or a
profession, the Court must, as formulated in Md.
Faruk, attempt an evaluation of (i} its direct and
immediate impact upon of the fundamental rights of
the citizens affected thereby (i) the larger public
interest sought to be ensured in the light of the object
sought to be achieved (iii) the necessity to restrict the
citizens’ freedom (v} the inherent pernicious nature of
the act prohibited or its capacity or tendency to be
harmful to the general public and (v] the possibility of
achieving the same object by imposing a less drastic
restraint... On the question of proportionality, the
learned Counsel for the petitivners relies upon the
Sfour-pronged test summed up in the opinion of the

{3F &

s

R ’;,._.. ngonty in Modern Dental College and Research
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Centre v. State of Madhya Pradesh. These four tests
are (i} that the measure is designated for a proper
purpose (ii} that the measures are rationally
connected to the fulfiiment of the purpose (iii} that
there are no alternative less invasive measures and
(iv) that there is a proper relation between the
importance of achieving the aim and the importance
of limiting the right...But even by our own standards,
we are obliged to see if there were less intrusive
measures available and whether RBI has at least
considered these alternatives...”
(iv) All rights have to be viewed in the contextual
conditions which were framed under the Constitution and the
o way in which they have evolved in due course. As already
mentioned above, the Fundamental Rights have relative
content and their -efﬁcacy‘ levels depend upon the
circumstances in which they are sought to be exercised. To
‘evaluate the content and effect of restrictions and to adjudge
their reasonableness, the aforesaid tests become handy.
However, the petitions we are treating do not involve the right
to freedom of speech & expression or right to privacy, to such
an extent as to warrant the employment of these tests for
evaluation of érgued restrictions, in the form of school dress
code. The compiaint of the petitioners is against the vioiation
of essentially ‘derivative rights’ of the kind. Their grievances

% . do not go to the core of substantive rights as such but lie in

2,

N .

‘thie penumbra thereof. So, by a sheer constitutional logic, the
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protection that‘othe:rwisve avails to the substantive rights as
such cannot be siretched too far evenkto- c<;ver the derivative
rights of this nature, regardless of the ‘qualified puEZiC places’
in which they are sought to be éxercised. It hardly needs to be
stated that échools are ‘qualified public places’ that are
structﬁred " predominantly for imparting . educational
instructions to the students. Such ‘qualif%ed spaces’ by their
very nature repel the asserfion of individual rights to the
detriment of their general discipline & decorum. ‘Even the
substantive rights themselves metamorphise info a kind of
derivative rights in such places. These illustrate this: thé |
rights of an under - trial detenue qualitatively and
quantitatively are inferior to those of a free citizen. Similarly,
the rights of a serving convict are inferior to those of an under
~ trial detenue. By no siretch of i-maginaﬁon‘, it can be
gainfully argued that prescription of dress code offends
students’ fundamental right to eﬁcpression or .their autonomy.
In matters like this, there is absolutely no scope for complaint

AT maoanifeat arhifrarinece ar diceriminatinn mfor ~lia 11inAar
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Articles 14 & 15, when the dress code is equally applicable to

all the students, regardless of religion, language, gender or
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(v} Petitioners’ contention that ‘a class room should be
a place for recognition and reflection of dﬁ)ersity of society, a
mirror image of the society (socially & ethically)’ in its deeper
analysis is only a hollow rhetoric, ‘unity in diversity’ being the
oft quoted plétitude since the days of IN RE KERALA
EDUCATION BILL, supra , wherein paragraph 51 reads: “..the
genius of India has been able to find unity in diversity by
assimilating the best of all creeds and cultures.’ The counsel
a?peaﬁng for Respondent Nos.15 & 16 in W.P.No0.2146/2022,
is justified in pressing into service a House of Lords decision
in REGINA vs. GOVERNORS OF DENBIGH HIGH SCHOOL,

supra wherein at paragraph 97, it is observed as under:

. “But schools are different. Their task is to educate the
young from all the many and diverse families and
communities in this country in accordance with the
national curriculum. Their task is to help all of their pupils
achieve their full potential. This includes growing up to
play whatever part they choose in the society in which
they are living. The school’s task is also to promote the
ability of people of diverse races, religions and cultures to
live together in harmony. Fostering a sense of community
and cohesion within the school is an important part of
that. A uniform dress code can play its role in smoothing
-over ethnie, religious and social divisions...”

(vi) It hardly needs to be stated that our Constitution

\‘t\ﬁe most important gift to the common person given by this
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Constitution is fundamental rights’, which may be called
‘human rights’ as well” It is also equally true that in this
country, the freedom of citizens has beén broadening
precedent by precedent and the most remarkable feature of
this relentless expamnsion is by the magical wand of judicial
activism. Many new rights with which the Makers of our
Consttution Wére not familiar, have been shaped by the
constitutional courts. Though the basic human rights are
universal, their regulation as of necessity is also a
constitutional re»ality. The restriction and regulation of Iightsy
be they fundamental or otherwise are a small price which
persons pay for being the members of a civilized community.
There has to be a sort of balancing of competing interests i.e.,
the collective rights of the community at large and the
individual rights of its members. True it is that the Apéx
Court in NATIONAL LEGAL SERVICES AUTHORITY supra, said
that dressing. too is an ‘expression’ protected under Article
19(1)}{a} and therefore, ordinarily, no restriction can be placed

on one’s personal appearance or choice of apparel. However, it

also specifically mentioned at paragraph 69 that this right is
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‘gender identity’ at its focal point, atiire being associated with

such identity. Autonomy and privacy rights have also
blossomed vide K.S.PUTTASWAMY, supra. We have no quarrel
with the petitioners’ essential proposition that what one
desires to wear is a facet of one’s autonémy and that one’s

attire is one’s expression. But all that is subject o reasonable
regulation. -

(viij Nobody disputes that persons have a hoét of rights
= that are constitutionally guaranteed in varying degrees and
” they are subject to reasonable restrictions. What is reasonable

is dictated- by a host of qualitative & quantitative factors.
Ordinan’ly, a positive of the right in;:ludes its negative. Thus,
right to speech includes right to be silent vide BLJOE
EMMANUEL. However, the negative of a right is not invariably
C'oéxtensigfe with its positive aspect. Precedentially speaking
the right to close down an industry is not coextensive with its

positive facet i.e., the right to establish industry under Article

19(1)(g) vide EXCEL WEAR vs. UNION OF INDIAS!. Similarly,
the right to life does not ins he right to dic under Art

f\] o
L3L Lanoans

21 vide COMMON CAUSE vs. UNION OF INDIA%2, attempt to
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commit suicide being an offence under Section 309 of Indian
Penal Code. It hardly ﬁeeds to be stated the content & scope
of a right, in terms of iis exercise are circumstantially
dependent. Ordinarily, liberties of a person stand curtailed
inter alia by his position, placement and the like. The extent of
autonomy is enormous at home, since ordinarily residence of
a person is treated as his inviolable castle. However, in
‘qualified public places’ like schools, couﬁs, war rooims,
defence camps, etc., the ireedom of individuals as of
necessity, is -curtajled consistent with their discipline &
decorum and function & purpose. Since wearing hijab as a
facet of expression protected under Articlé 19(1){a) is being
debated, we may profitably advert to the ‘free speech
jurisprudence’ in other jurisdictions. The Apex Court in
INDIAN EXPRESS NEWSPAPERS vs. UNION OF INDIASS

observed:

"While examining the constitutionadlity of a law
which is alleged to contravene Article 19(1)(a) of the
Constitution, we cannot, no doubt, be solely guided
by the decisions of the Supreme Court of the United
States of America. But in order fo understand the
basic principles of freedom of speech and expression

and the need for that freedom in a democratic

) country, we may take them into consideration...”.
- /. K e 3
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(viii) In US, the Fourteenth Amendment is held to
protect the First Amendment rights of school children against
unreasonable nules or regulations vide BURNSIDE vs.
BYARSS84. Therefore, a prohibition by the school officials, of a
particular expression of opinion is held unsustainable where
there is no showing that the exercise of the foijbidden right
would materially interfere.with the requirements of a school’
positive discipline. However, conduct by a student, in class or
out of it, which for any reason-whether it stems from time,
place, or type of behavior-materially disrupts class work or
involves substantial disorder or invasion of the rights of
others, is not immunized by the constitutional guaranty of
freedom of speech vide JOHN F, TINKER vs. DES MOINES
INDEPENDENT COMMUNITY SCHOOL, supra In a country
wherein right to speech & expression is held to heart, if school
restrictions are sustainable on the ground of positive
discipline & decorum, there is no reason as to why it should
be otherwise in our land. An extreme argument that the
students should be iree to choose their attire in the school
individually, if countenanced, would only breed indiscipline

that may eventually degenerate into chaos in the campus and
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later, in the society at large. This is not desirable to say the
least. It is too farfetched to argue that the 8chool dress code-
" militates against the fundamental freedoms guaranteed under

Articles, 14, 15, 19, 21 & 25 of the Constitution and therefore,

the same should be outlawed by the stroke of a pen.

(x) CONCEDING HIJAB ON THE PRINCIPLE OF
REASONABLE ACCOMMODATION:

The counsel for the petitioners passionately submitted
that the students should be permitted to wear hijab of

structure & colour that ‘suit to the prescribed dress code. In

support of this, they bank upon the ‘principle of reasonable.
accommod—aaton’. They drew our atiention to the prevalent
practice of dress codes/uniforms in Kendriya VidyaZa?as. We
are not impressed by this a.rgl;_tmenf. Reas‘ons are not far to
seek: firstly, such a proposal -if accepted, the school uniform
ceases to be uniform. There shall be two categories of girl
students viz., those Who>_wear the uni_form with hijab and

those who do it without. That would establish a sense of

‘ ‘socicl-separateness’, which is not desirable. It also offends

the feel of uniformity which iz dress-code is designed to

e bring about amongst all. the students regardless of their

zgiglon & faiths. As already mentioned above, the statutory
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scheme militates against‘ sectarianism of every kind.
Therefore, the accommodation which the petitioners seek
cannot be said to be reasonable. The iject of prescribing
uniform will be defeated if there is non-uniformity in the

matter of uniforms. Youth is an impressionable period when

identity and opinion begin to crystallize. Young students are

able to readily grasp from their immediate environment,
differentiating lines of race, region, religion, language, caste,
place of birfh, etc. The aim of the regulation is to create a
‘safe space’ where such divisive lines should have no place
and the ideals of egalitarianism should be readily apparent to
all students alike. Adherence to dress code is a mandatory for
students. Recently, a Division Bench of this Court disposed
off on 28.08.2019, Writ Petition No0.13751 OF 2019 (EDN-
RES-PIL) between MASTER MANJUNATH vs. UNION QF INDIA
on this premise. What the Kendriya Vidyalayas prescribe as
uniform/dress code is left to the policy of the Central
Government. Ours being a kind of Federal Structure
(Professor K.C. Wheare), the Federal Units, namely the States

need not toe the line of Center.

(x) Petitioners’ heavy reliance on the South African

C

o{s&t decision in MEC FOR EDUCATION: KWAZULU-NATAL,

.
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supra, does not much come to their aid. Cpnstituﬁbna_l
schemes and socio-political ideologies vary from one country
to another, regardless of textual similarities. A Constitution of
a country being the Fundamental Law, is shaped by several
streams of forces such as history, religion, cul’cure,l way of life,
values and a host of such other factors. In a given fact matrix,

how a foreign jurisdiction treats the case cannot be the sole
model readily availing for adoption in our system which

ordinarily treats foreign law & foreign judgments as matters of

facts. Secondly, the said case involved a nose stud, which is
ocularly insignificantly, apparently being as small as can be.
By no stretch _of imagination, that would not in any way affect
the uniformity which the dress code inten&s to bring in the
class room. That was an inarticulate facter of the said
judgment. By and large, the first reason supra answers the
Malaysian céurt decision too®5. Maléysia beﬁng a theistic
Nation has Islam as_the Stéte réligio,n“and the court in its

wisdom treated wearing hiyjab as being a part of religious

practice. We have a wealth of material with which a view in

NS AT €S,

respectful variance is formed. Those ioreign decisions cited by

182 JHJH HALIMATUSSAADIAH BTE HJ KAMARUDDIN V. PUBLIC

- S’ERYH&ES CO\/I?VHSSION MAIAYSIA (CIVIL. APPEAL NO. 01-05-92)
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the other side of spectrum in opposing hijab argument, for the
same reasons do not come to much assistance. In several

countries, wearing of burga or hijab is prohibited, is of no

_assistance to us. Noble thoughts coming from whichever

direction are most welcome. Foreign decisions also throw light
on the issues debated, cannot be disputed. However, courts
have to adjudge the causes brought before them essentially in

accordance with native law.

In view of the above, we are of the considered opinion
that the prescription of school wuniform is omnly a
reasonable restriction counstitutionally permissible which
the students cannot object to.

XV. AS TO VALIDITY OF GOVERNMENT CIRCULAR
DATED 31.1.2014 CONCERNING THE FORMATION OF
SCHOOL BETTERMENT (DEVELOPMENT) COMMITTEES:

(i) The gévernment vide Circular dated 31.1.2014
directed constitution of School Betterment Committee inter
alic with the object of securing State Aid & its appropriation
and enhancing the basic faciliies & their optimumn utilization.
This -‘-Committee in every Pre-University College shall be

headed by the local Member of Legislative Assembly (MLA} as

its President and his nominee as the Vice President. The
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membership comprises of student representatives, parents,
one educationist, a Vice Principal/Senior Pr(;fessor & a Sénior
Lecturer. The fequirement of reservation of SC/ST/Women is
horizontally prescribed. It is submitted at the Bar that these
Comn)ittees have been functioning since about eight years or
so with no complaints whatsoever. Petitioners argued for
Committee’s invalidation on the ground that the presence of
local Member of Legislative Assembly and his nominee would |
only infuse politics in the campus and therefore, not
desirable. He also submits that even otherwise, the College
Development Committee being exfra-legal authority has no

power to prescribe uniform.

(iij We are not much inclined fo undertake a deeper

discussion on the vahchty of constitution & functioning of

' School Betterment (Development) Committees since none of

the Writ Petitions seeks to lay challenge to Government
Circular of January 2014. Merely because these Committees

are headed by the local Member of Legislative Assembly, we

cannot hastily jump to the conclusion that therr formation is
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STATE OF PUNJAB VS. GURDEYV SINGH?S, after referring to
Professor Wade’s Administrative Law:

“..Apropos to this  principle, Prof. Wade states: "the
principle must be equally true even where the brand’ of
invalidity’ is plainly visible; for their also the order can
effectively be resisted in law only by obtaining the
decision of the Court (See: Administrative Law 6th Ed. p.
352). Prof. Wade sums up these principles: The truth of
the matter is that the court will invalidate an order only if
'the right remedy is sought by the right person in the right
proceedings and circumstances. The order may be
hypothetically a nullity, but the Court may refuse to
quash it because of the plain- tiff's lack of standing,
because he does not deserve a discretionary remedy,
because he has waived his rights, or for some other legal
reason. In any such case the void' oftler remains effective
and is, in reality, valid. It follows that an order may be
void for one purpose and valid for another, and that it
may be void against one person but valid against
another.” (Ibid p. 352) It will be clear from these
principles, the party aggrieved by the invglidity of the
order has to approach the Court for relief of declaration
that the order against him is inoperative and not binding
upon him. He must approach the Court within the
prescribed period of Umitation. If the statutory time limit
expires the Court cannot give the declaration sought

for...”

t is nobody’s case that the Government Circular is void ab
initio and consequently, the School Betterment (Development)
Commitiees are non est. They have been fanctioning since last

s o ~ T m2
i8S Ta sed about their

+
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eight years and mno complain

[

performance, nor is any material placed on record. that

warrants consideration of the question of their validity despite
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absence of pleadings & prayers. It hardly needs to be stated
that schools & hospitals amongst ‘other, ;are vthe electoral
considerations and therefore, peoples’ representatives d§
show concern for the same, as a measure of their
performances. That being the position, inducti-on of local

Members of Legislative Assembly in the Committees per se is

not a ground for voiding the subject Circular.

(il We have already held that the schools &
instituﬁons have powér‘to prescribe student uniform. There is

no legal bar for the School Betterment (Develofjment)

£

Comumittees to associate with the process of such

prescription. However, there may be some scope for the view

that it is not desirable to have elected representatives of the

people in the school committees of the kind, one of the
obvious reasons being the possible infusion of ‘party-politics’
into the campus. This is not to cast aspersion on anyone. We

are not unaware of the advantages of the schools associating

with the elected representatives. They may fetch funds and

such other things helping development of institutions. This
apart, no law or ruling is brought to our notice that interdicts

their induction as the constituent members of such

'4‘
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XVi. AS TO VALIDITY OF GOVERNMENT ORDER DATED
5.2.2022 PROVIDING FOR PRESCRIPTION OF DRESS
CODES IN EDUCATIONAL INSTITUTIONS:

() The validity of Government Order dated
05.02.2022 had been hotly debated in these petitions.
Petitioners argue that this 6rder could not have been issued
in purported exercise of power under sections 133 and 7(2) of
the 1983 Act read with Rule 11 of the 1995 Curricula Rules.
The State and other contesting respondents contend to the
contrary, inter alic by invoking sections 142 & 143 of the
1983 Act, as well. This Order per se does not prescribe any
dress code and it only provides for prescription of uniform in
four different types of educational institutions. The near
English version of the above as submitted by both the sides is
already stated in the beginning part of the judgment.
However, the same is reiterated for the ease of reference:
Students should compulsorily adhere to the dress code/uniform

as follows:

a. in government schools, as prescribed by the
government; ‘

b. in private schools, as prescribed by the school
management;

c. in Pre-University colleges that come within the
jurisdiction of the Department of the Pre-University
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Education, as prescribed by.the College Development
Cornmittee or College Supervision Committee; and

d. wherever no dress code is prescribeél, such attire that
would accord with ‘equality & integrity’ and would not
disrupt the ‘public order”.

(i}  Petitioners firstly argued that this Ordér suffers
from material irregularity apparent on its face inasmuch as
the rulings cited therein do not lay down the ratio which the
government wrongly states that they do. This Order refers to
two decisions of the Kerala High Court and one decision of
Bembay and Madras High Courts each. We have already
discussed all these decisions supra at paragraph (X) and
therefore, much need not be discussed here. Regardless of the
ratio of thesé decisions, if .the Government Order is otherwise
sustainable in law, which we believe it .does, the challenge
thereto has to fail for more than one reason: The subject
matter of the Government Order is the prescﬁpﬁon of school
uniform. Power to prescribe, we have already held, avails in
the scheme of 1983 Act and the ‘Rules promulgated

thereunder. Section 133(2) of the Act which is broadly worded

TmArTA A

to the purposes oi the Act or 1o any prov131on -of the Act or to

any Rule made thereunder. This is a wide conierment of

ower which obviously includes the authority to prescribe

g
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-school dress code. It is more so because Rule 11 of 1995
Curricula Rules itself provides for the prescription of school

uniform and its modalities. The Government Order can be
constr‘uéd as the one issued to give effect to this rule itseli.
Such an order needs to be construed in the light of the said
;mle and the 2014 Circular, since there exists a kinship inter
se. Therefore, the question as to compefence of the
government to issue order of the kind is answered in the

affirmative.

(i} Petitioners’ second contentioz; relates to exercise of
statutoty power by the g0vem1'r_ient that culminated into
issuance of the impugned order. There is difference between
existence of power and the exercise of power; existence of
pOwWeEr per se does not justify its exercise. The public power
that is coupled with duty needs to be wielded for effectuating .
the purpose of its conferment. Learned counsel appearing for
the studeﬁts argued that the GOVemmeI‘;Lt Order has to be
voided since the reasons on which it is stiuctured are ex facie
baci -'and that hew grounds cannot be irmported to the body of

the Order for infusing validity thereto vide COMMISSIONER OF
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POLICE wvs. | GORDHANDAS | BHANJE®?. This decision
_ articulated the AMS&aﬁve Law principle that the validity
of a statutory order has to be adjudged only on the reasons
tated in the order itself. We have no quarrel with this
principle which has been reiterated in MOHINDER SINGH
GILL, supra. However, we are not sure of its invocation in a
case wherein validity 6f the impugned order can otherwise be
sustained on the basis of ofher intrinsic material. As we have
already mentioned, the G_rovemment Order is issued to give =~ =
effect to the purposes of Athe 1983 Act and to Rule 11 of the
1995 Curricula Rules. That being the positionv the question of
un—susta_iﬁabﬂity of some of the reasons on Which the said

Order is constructed, pales into insignificance.

o (iv) Petitioners next argued that the Government Order
; cites ‘sarvgjanika suvyavasthe’ i.e., ‘public order’ as oné of the
reasons for prescribing uniform to the exclusion of hijjab;
disruption of public order is not by those who wear this

apparel but by those who oppose it; most of these opposers =

VLIRS R-

B Ak




117

students to remove their hijab. In support of ;bis contention,
they drew attention of the court to the concept of ‘hecklers
veto’ as discussed in K:M.SHANKARAPPA, supra. They further
argued that ours being a fpositive secularism’, the State
should endeavor to create congenial atmosphere for the
exercise‘ of citizens rights, by taking stern action against those
who obstruct vide PRAVEEN BHAI THOGADIA, supra. Again
we do not have any quarrel with the proposition of law.
However, we are not convinced that the same is invocable for
invalidating the Government Order, which per se does not
prescribe any uxﬁfo@ but only provides for prescription in a
structured way, which we have already upheld in the light of
our specific finding that wearing hijab is not an essential
religious practice and school uniform to its exclusion can be
prescribed. It hardly need$ to be stated that the uniform can
exclude any other apparel like bhagwa or blue shawl that may
have the visible religious overtones. The object of prescribing
uniform canhot be better stated than by quoting from
‘MANUAL ON SCHOOL UNIFORMS’®> published by U.S.
Department of Education:

‘A safe and disciplined learning environment is the first

requirement of a good school. Young people who are safe
and secure, who learn basic American values and the
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essentials of good citizenship, are better students. In

response to growing levels of violence in our schools,

many parents, teachers, and school officials have come to
see school uniforms as one positive and creative ‘way to
" reduce discipline problems and increase school safety.’

(vy We hasten to add that certain terms used in a
Government Order such as ‘public order’, etc., cannot be
construed as the ones employed in the Constitution or
Statutes. There is a sea of difference in the textual struc.tuﬁng
of legislation and in promulgating a statutory order as the one
at hands. The draftsmen cf the formér are ascﬁbed. of due
diligence & seriousness in the employment of terminology
which {he government officers at times lack whilst textually
framing the statutory policies. Nowadays, courts do often
come a;cros's séveral Government Orders and Circulars which
have lavish terminologies, at times lending weight to the
challenge. The words used in Government Orders ilave to be
construed in the generality of their text and with common

sense and with a measure of grace to their liﬁguistic pitfalls.

The text & context of the Act under which such orders are

P 2y S —— e e =T
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&% OF zhave been well drafted, is true. There is scope for improvement

e~

Jis .
N Yos

S2veKtin, heaver’ said Oscar Wilde. We cannot resist ourselves

from] #gnjoting what Justice Holmes had said in TOWNE vs.
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-EISNER38, “a word is not a crystal, transparent and
unchanged; it is the skin of a living thought and may vary
greatly in color and content according to the circumstances and
the time in which it is used.” Thus, there is no much scope for
invoking the concept of ‘law and order’ as discussed in ANITA
and GULAB ABBAS, supra, although the Government Order

gives a loose impression that there is some nexus between

wearing of hijab and the ‘law & order’ situation.

(vi) Petitioners had also produced some ‘loose papers’
without head and tail, which purported to be of a brochure
issued by the Edﬁcation Department to the effect that there
was no requirement of any school uniform and that the
prescription of Ong,by any institution shall be illegal. There is
nothing on record for authenticating this version. Those
producing the same have not stated as t6 who their author is
and what legal authority he possessed to issue the same.
Even otherwise, this purported brochure cannot stand in the
face of Government Order dated 05.02.2022 whose validity we
have aiready considered. Similarly, petitioners had 5&11}5(:&
upon the so é:a‘.'ﬂed research papers allegedly published by

‘Pewv Research Centre’ about religious clothing and personal

88 945 U.S.418 (1918)
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appearance. They contend that this paper is generated from
the research that studied various reliéious groups &
communities and that a finding has been recorded: ‘Most

Hindu, Muslim and Sikh women cover their heads outside the
home’ and therefore, the Government Order which militates
against fhis social reality, is arbitrary. We are not inclined to
subscribe to this view. No credentials of the researchers are
stated nor the representative character of the statistics
mentioned in the papers are demonstrated. The authenticity

of the contents is apparently lacking.

{vii) Petitioners contended that the said Government

Order has been hastily issued even when the contemplated

High Powered Committee was yet to look into the issue as to
the desirability of prescription and modules of rdress codes in
the educatioﬁal institutions. The contents of Government
Order give this impression, is true. Howgver, that is too feeble
a ground for .falteﬁng a policy decisibxl like this. At times,

regard being had to special conditions like social unrest and

"3, public agitaticns, governments do take certain urgent

//: CSJ .\":\":; , -
/ ;_s_:,:// Ly \i%’@i\sions which may appear to be kneejerk reactions.
i g -.v‘)’f' ‘\_‘y v
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I'ﬁd??!aver, these are mafters of perceptions. May be, such

eSS
“Qecisions are at times in variance with their earlier stand.
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Even that éannot be faltered when they are dictated by
circumstances. After all, in matters of this kind, the doctrine
of ‘estoppel’ does not readily apply. Whether a particular
decision should be taken at a particular time, is a matter left
to the executive wisdom, and courts cannot run a race of
opiniox:;_s with the Executive, more particularly when policy
content & considerations that shaped the decision are not
judicially assessable. The doctrine of ‘separation of powers’
which figures in our constitution as a ‘basic feature’ expects
the organs of the State to show due deference to each other’s
opinions. The last contention that the Government Order is a
product of ‘acting under dictation’ and therefore, is bad in law
is bit difficult to countenance. Who acted under whose
dictation cannot be adjudged merely on the basis of some
conceséional arguments submitied on behalf of the State
Government. Such a proposition cannot be readily invoked
inasmuch as invocation would affect the institutional dignity

& efficacy of the government. A strong case has to be made to

invoke such a ground, in terms of pleadings & proof.

In view of the above, we are of the considered opinion
that the government has power to issue the impugned

71| Order dated 05.2.2022 and that no case is made out for

) \lts invalidation.
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T XVII. INTERNATIONAL CONVENTIONS AND
EMANCIPATION OF WOMEN:

i  There have been several International Conventions
& Conferences in which India is a participant if not a
signatory. UNIVERSAL DECLARATION OF HUMAN RIGHTS
(1948}, CONVENTION OF ELIMINATION ON ALL FORMS OF
DISCRIMINATION AGAINST WOMEN (1981 ),. EVTERJVATIONAL
COVENANTS ON CIVIL AND POLITICAL RIGHTS (1966),
UNITED NATIONS CONVENTION ON RIGHTS OF CHILD (1989), o
are only a few to mname. Under our Constitutional
Jurisprudence, owing to Article 51 which provides for
promotion of international peace & security, the mtemé.ﬁonal
Conventions of the kind assume a significant role in -
construing the welfare legislations and the statutes which
- have kinship to the subject matter of such Convenﬁoﬁs. Ina

sense, these instruments of International Law permeate into

our domestic law. Throughout, there has been both legislative
& judicial process to emancipate women from pernicious
: discrimination in all its forms and means. Women regardless

BT OFGE ehglon being equal, if not superior to men, are also joining

Y NG Y
{,f ;»g;',,-" afend Cs semces on permanent commission basis vide Apex
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Court decision in C.A.N0.9367-9369/2011 between THE
SECRETARY, MINISTRY OF DEFENCE vs. BABITA PUNIYA,
decided on 17.2.2020. Be it business, industry, profession,

public & private employments, sports, arts and such other
walks of life, women are breaking the glass ceiling and faring

better than their counterparts.

(i} It is relevant to quote what Dr. B.R.Ambedkar in
his book ‘PAKISTAN OR THE PARTITION OF INDIA’ {1945) at
Chapter X, Part 1 titled ‘Social Stagnd’tion’wrote:

“...A woman (Muslim) is allowed to see only her
son, brothers, father, uncles, and husband, or any other
near relation who may be admitted to a position of trust.
She cannot even go to the Mosque to pray, and must wear
burka (veil] whenever she has to go out. These burka
woman walking in the streets is one of the most hideous
sights one can witness in India...The Muslims have all
the social evils of the Hindus and something more. That
something more is the compulsory system of purdah for
Muslim women... Such seclusion cannot have its
deteriorating effect upon the physical constifution of
Muslim women... Being completely secluded from the
outer world, they engage their minds in petty jfamily
quarrels with the result that they become narrow and:
restrictive in their outlook... They cannot take part in any
outdoor activity and are weighed down by a slavish
mentality and an inferiority complex...Purdah women in
particular become helpless, timid...Considering the large
number of purdah women amongst Muslims in India, one
can easily understand the vasiness and seriousness of
the problem of purdah...As a consequence of the purdah
system, a segregation of Muslim women is brought about
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What the Chief Architect of our Constitution observed more
than half a century ago about the purdah practice equally
applies to wearing of hijab there is a lot of scope for the
argument that insistence on wearing of purdah, veil, or
headgear in any commﬁnity may hinder the process of
emancipation of woman in genéral and Muslim woman in
paIﬁCIﬂé.I. That militates against our constitutional spirit of
‘equal ojaportunz'iy’ of ‘public participation’ and ‘positive

secularisn’. Prescription of school dress code to the exclusion
<

of hijab, bhagwa, or any other apparel symbolic of religion can
be a step forward in the direction of emancipation and more
particularly, to the access to education. It hardiy needs to be
stated that this does not rob off the autonomy of women or
their right to education inasmuch as they can wear any

apparel of their choice outside the classroom.

i . XVIII. AS TO PRAYER FOR A WRIT OF QUO WARRANTO
IN SOME WRIT PETITIONS:

The petitioners in W.P. N0.2146/2022, have sought for a

Writ of Mandamus for initiating a disciplinary enquiry on the

ground that the respondent Nos.6 t¢ 14 i.e., Principal &

\,:3 "'E’eg.chers oif the respondent—college are violaﬁng the
- \ “i,x .

ental guidelines which prohibit prescription of any

3
i
g
4




125

uniform and for their hostile approach. Strangely, petitioners
have also sought for a Writ of Quo Warranto against
respondent Nos. 15 & 16 for their alleged interference in the
administration of 5t respondent school and for promoting
political agenda. The petibon is apparently ili-drafied and
pleadings lack cogency and coherence that are required for
considering the serious prayers of this kind. We have already
commented upon the Departmental Guidelines as having no
force of law. Therefore, the question of the said respondents
violating the same even remotely does not arise. We have also
recorded a finding that the college can preécn’be uniform to
the exclusion of hijab or ‘bha'gwa or such other religious
symbols, and therefore, the alleged act of the respondents in
seeking adherence to the school discipline & dress code
cannot be faltered. Absolutely no case is made out ior
granting the prayers .or any other reliefs on the basis of these
pleadings. The law of Quo Warranto is no longer in a ifluid
state in our country; the principles govenﬁng issuance of this
writ having been well defined vide UNIVERSITY OF MYSORE
vs. C.D. GOVINDA RAO®.. For seeking a Writ of this nature,

11

one has io demonsirate that the post or office which’ the




1z6

person concerned holds is a pilb]ic post or a public office. In
our considered view, the rgspondent Nos.15 & 16 do not hold
any such position in the respondent-school. Their placement
in the College Betterment ‘(Devglopment) Committee does not

fill the public character required as a pre-condition for the

issuance of Writ of Quo Warranto.

In view of the above, we are of the considered opinion
that no case is made out in W.P. No.2146/2022 for
issuance of a direction for initiating disciplinary
enquiry against respondent Nos. 6 to 14. The prayer for
issuance of Writ of Quo Warranto against respondent
Nos. 15 and 16 is rejected being not maintainable.

From the submissions made on behali of the
Respondent — Pre — University Co]lége at Udupi and the
material placed on record, we notice that all was well with the
dress ‘Code since 2004. We are also impressed thét even
Muslims participate in the festivals that are celebrated in the
x ‘ashta mutt sampraddyaj, {(Udupi being the place Whére eight
Mutts are situated). We are dismayed as to how all of a
sudden that too in the middle of the academic term the issue
of hijab is generated and blown out of proportidn by the
powers that be. The way, hijab imbroglio unfolded gives scope

Sy
“Afpr the argument that some ‘unseen hands’ are at work to
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engineer social unrest and disharmony. Much is not
necessary to specify. We are not commenting on the ongoing
police investigation lest it should be affected. We have perused
and returned copies of the police papers that were furnished
to us in a sealed cover. We expect a speedy & effective

investigation into the matier and culprits being brought to

book, brooking no delay:

_ XIX. THE PUBLIC INTEREST LITIGATIONS:

{) One Dr. Vinod ZXulkarni has filed PIL in
W.P.N0.3424/2022 seeking a Writ of Mandamus to the
Central Government and State Government inter alia ‘o
permit Femnale Muslim students to sport Hijab provided they
wear the stipulated school uniform also’ (sid. The petition
mentions about BIJOE EMMANUEL, INDIAN YOUNG LAWYERS
ASSOCIATION, JAGADISHWARANANDA AVADHUTA,
CHANDANMAL vs. STATE OF WEST BENGAL®0 and such other
cases. Petition‘ is unsatisfactorily structured on the basis of
some print & electronic media reports that are not made part
of the paper book. There is ancther PIL in GHANSHYAM

UPADHYAY VS. UNION OF INDIA in W.P.No0.4338/2022 {GM-
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RES-PIL} inter alia seeking a Writ of Mandamus for
i:znd?rtak:ing an investigation by the Ceniral Bureau of
Investigation (CBI), National Investigating Agency (NIA) as to
the involvement of radical Islamic organizations such as
Popular Front of India, Students Islamic Organization of
India, Cémpus Front of India and Jamaat-e-Islami and their
funding by some foreign universitiés to Islamize India. There
are other incohefent prayers. This petitioner opposes the case
of students who desire to wear h;’jdb. Most of the contentions
taken up in these petitions are broadly treated in the
companion Writ Petitions. We are not inclined to entertain
these two Writ Petitions filed in PIL jurisdiction, both.on the
ground of their maintainability & merits. The second petition,
it needs to be stated, seeks to expand the paranﬁé{érs of the
essential lis involved in all these cases much beyond the
warranted frame of c'onside.ration. In W.P.No.3942/2022 (GM-
RES-PIL} between ABDUL MANSOOR MURTUZA SAYED AND
STATE OF KARNATAKA decided on 25.02.2022, we have

already held that when the aggrieved parties are effectively

5 Qri;“;é@: iing their personal causes, others cannot interiere by
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el

representing the parties on both the sides. Even otherwise, no

exceptional case is made out for our indulgence.

In view of the above, we are of the considered opinion
that both the above Writ Petitions filed as Public
Interest Litigations are liable to be rejected, absolutely
no case having been made out for indulgenceo

In the above circumstances, all these petitions being
devoid of merits, are liable to be and accordingly are

dismissed. In view of dismissal of these Writ Petitions, all

pending applications pale into insignificance and are

accordingly, disposed off. )
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iN THE SUPREME COURT OF INDIA
[SCR ORDER XXI RULE 3(1)(a)]

CIVIL APPELLATE JURISDICTION
SPECIAL LEAVE PETITION (C) NO. OF 2022

[WITH PRAYER FOR INTERIM RELIEF]

IN THE MATTER OF:-

Ayesha Hajeera Almas ...Petitioner

Versus
Chief Secretary, Primary & Higher
Education, Education Department,
Karnataka Govt. Ministry & Ors. A ...Respondents

(Against the impugned judgment dated 15.03.2022 passed by the High

Court of Karnataka at Bengaluru in WP(C) No. 2146/2022 (GM-RES):

Appealed Against)
BETWEEN _ POSITION OF THE PARTIES
~ HIGH COURT @ SUPREME COURT .
i 1. ' Ayesha Hajeera Almas, PETITIONER . PETITIONER

d/o Mupthi Mahammed

Abrurul, aged 18 years, ' o ~
“resident of No. 2—_82, i
~ Kavrady, Opposite Urdu

Scheel, Kandlur, VTC,

Kavrady, PO Kavradi,

Kundapura, Udupi,

Karnataka - 576211

AND




Chief Secretary,
Primary &  Higher
Education, Education
Department,

Karnataka Govt.
Ministry,

MS Building,

RESPONDENT
NO. 1

Bengaluru, Karnataka —

560001
Director, Pre-University
Education Department,
Malleshwaram
Education Department,
Bengaluru, Karnaiaka —
560001

Deputy Direcior, Pre-
University |
Depariment,
District, Udupi,
Karnataka — 576101
Deputy ' Commissioner,
DC Office, Udupi City,
Udupi,
576101
Govt.
College

Education

Kamaiaka -—

Pre-University
Girls

oy Ho
~y

Freey

for
{represented

. Principal), Udupi City,
Udups,

576101

Kamataka -

- RESPONDENT
NO. 2

RESPONDENT
NO. 3

Udupi

RESPONDENT
NO. 4

RESPONDENT
NO.5

12)

RESPONDENT
NO. 1

RESPONDENT
NOC. 2

RESPONDENT
NO. 3

RESPONDENT
NO. 4

RESPONDENT
NO. 5




- 10.

“11.

' Gangadhar
" Vice Principal,

¥

i

:
]

Rudre

Principal,

Gowda,
Govt. Pre-
University College for
Girls, Udupi City, Udupi,
Karnataka — 576101
Sharma,
Govt.
Pre-University College

- for Girls, Udupi City,

Udupi,

Kamnaiaka -

576101

' Dr.

» Lecturer,

Yadav,

Govt. Pre-

~University College for
~ Girls, Udupi City, Udupi,

" Prakash

Karnataka — 576101
Shetty,

* Political Science Sub-

~Lecturer,

Govt. Pre-

 University College for

Girls, Udupi City, Udupi,

‘ Karnataka — 576101

« Dayanand D., Sociology

ﬁ Pre-University College .

Sub-Lecturer, Govi.

“for Girls, Udupi City,

Udupi,
576101
Rudrappa,

Kamaiaka -~

Chemistry
Sub-Lecturer, Govi.

Pre-University College

History

RESPONDENT
NO.6

"RESPONDENT

NO. 7

RESPONDENT

NO. 8

"RESPONDENT

NO. 9

' RESPONDENT

NO. 10

RESPONDENT

NC. 11

RESPONDENT
NO.6

RESPONDENT
NO.7

RESPONDENT
NO. 8

RESPONDENT
NO. 9

RESPONDENT
NOC. 10

RESPONDENT
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12.

13.

14.

15.

16.

for Girls, Udupi City, -

Udupi, Kamataka -

576101

Shalini Nayak, Biology
Sub-Lecturer, Govt.

- Pre-University College

for Girls, - Udupi City,
Udupi, Kamataka -
576101

Chaya Shetty, Physics

Sub-Lecturer, Govt.
F;re-University College
for Girls, Udupi City,
Udupi, iKarnataka -
576101

Dr. Usha Naveen
Chandra, Teacher,
Govt. Pre-University

College for Girls, Udupi
City, Udupi, Kamataka
- 576101

Raghupati Bhat, MLA —

" Udupi & Unauthorized

Chairman, CDMC,
State of Kamataka,
éddress at D. No. 8-32
at Shivally Village PO —
Shivaily, Udupi,
Karnataka - 576102

Yashpal Anand Surana,

Unauthorized Vice-

RESPONDENT
NO. 12

RESPONDENT
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RESPONDENT
NO. 14
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NO. 15
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NO. 16
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17.

18.
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20.
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Represented by her mother
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Aged about 45 years,
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Ambagilu Santosh Nagar
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No.2

Liva Assadi,

Aged about 17 years,

D/o Ayub Assadi, Student
Represented by her father
Ayub Assadi,
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No.4
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Aged about 17 years,

D/o Abdul Shukur, Student

Represented by her father
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aged about 46 years,

R/at No. 9-109B,
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Karnataka Petitioner
No.5
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13y A

TO

THE HONOURABLE THE
CHIEF JUSTICE OF INDIA
AND HIS COMPANION
JUSTICES OF THE HON'BLE
SUPREME COURT OF
INDIA,

THE HUMBLE PETITION OF THE
THE PETITIONER ABOVE NAMED,

MOST RESPECTFULLY SHOWETH:

1.  The Petitioner is aggrieved by the order dated 15.03.2022° " - . in

WP(C) No. 2146/2022 (GM-RES) titled “Ayesha Hajeera Almas vs.
Chief Secretary‘, Primary & Higher Education, Education Department,
Karnataka Govt. k_/linistry & Ors.” passed by Hon'ble High Court of -
Karnataka at Bengaluru, whereby the Hon’ble High Court dismissed
the Petitioner's Writ Petition on erroneous reasons and without due
application of mind.

2. QUESTIONS OF LAW:

A. Whether the Petitioner's wéaring of the hijab, in addrion to the
prescribed uniform, but without any variation in colour, was a ground
to refuse entry into the Respondent No. 5 PUC.

B. Whet-her the Petitioner's act wearing of the hijab, is protected under

her freedom of conscience under Article 25.




Whether the Respondent No. 5’s actions of restricting the Petitioner
from wearing her hijab while attending her classes violated her
fundamental right to freedom of conscience under Article 25.
Whether the impugned actions of the Respondent’No. 5 PUC in
disallowing the Petitioner to wear her hijab while atiending her
classes and the Govi. Order dated 05.02.2022 constiiuted indirect
discrimination and hence violative of her rights under Articles 14 & 15
of the Constitution.

Whether the impugned actions of the Respondent No. 5 PUC in
disallowing the Petitioner to wear her hijab while atiending her
classes and the Govt. Order dated 05.02.2022 violated her right o
dignity under Articie 21 of the Consﬁtuﬁonj

Whether the impugned actions of the Respondent No. 5 PUC in
disallowing the Petitioner to wear her hijab are bad in law for failing
io adhefe to the principle of reasonable accommodation, implicit in
the “doctrine of proportionality’. |
"DECLARATION IN TERMS OF RULE 3(2):

The Petitioner states that no cther Petitién seeking leave io appeal
has been filed against the impugned judgment dated 15.03.2022 in
WP(C) No. 2146/2022 (GM-RES) passed by Hon’ble High Court of
Karnataka at Bengaiuru,

DECLARATION IN TERMS OF RULE 5: ’

The Annexures P-1 to P-{2 produced along with the SLP are true

copies of the pleadings / documents which formed part of the record
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of the case in the Court below against whose order the leave fo

appeal is sought for in this petition.

5. GROUNDS:

INCORRECT FRAMING OF THE ISSUES BY THE HONBLE HIGH —
COURT LED TO THE JUDGMENT DECIDING AN ISSUE NOT ARGUED -

BY THE PETITIONERS

A.  Respectiully, the Hon'ble High Court erred'in iis understanding of the

seminal issues in the present /is. The four issues mentioned in the

judgment are as under:

“1. Whether wearing hijab/head-scarf is a part of

‘essential religious practice’ in Islamic Faith protecfed

under Arficle 25 of the Consfitution?

2. Whether prescription of school uniform is not legally

permissible, as being violative of pelitioners

Fundamental Rights inter alia guaranteed under Arficles,

19(1)(a), (i.e., freedom of expression) and 21,(.e.,

privacy) of the Constitution?

3. Whether the Government Oirder dated 05.02.2022

apart from being incompefent is issued without

application of mind and further is manifestly arbitrary and

therefore, vioiates Articles 14 & 15 of the Consfitution? L
4. Whether any case is made out in W.P.No.2146/2022 i
for issuance of a direction for initiating disciplinary

enquiry against respondent Nos.6 fo 14 and for issuance

of & Whit of Quo Warranto against respondent Nos.15 &

1672~

Beginning with Issue No. 2, the Hon’ble High Court has failed fo

recognize the present fis did not arise as a challenge to imposition of



the school uniform itself, but the Petfitioner impugning the
Respondent No. 5’s actions of preventing them from entering school
& classes disallowing them fto wear a hijab, along with their stated
justifications for the same, which was breach of their uniform policy.
The wearing of a hijab ought to have been construed as an article of
clothing worn in addition to the prescribed uniform, that too in keeping
with the school uniform colours, and therefore could hardly be
construed as a breach of the uniform as prescribed by the
Respondent No. 5. The issue that ought to have been asked and
answered by the Hon’ble High Court was whether firstly, the wearing
of a hijab in addition to the school uniform could even be construed
io be an act of violaiing the school uniform, and secondly, whether

the same was a jﬁstiﬁab!e ground fo refuse entry info the classrooms

and mereaﬁér from the Respondent No. 5 PUC jtself. Thus viewed,
the aforeséid issue as decided by the Hon’ble High Court of whether
the prescription of a uniform was legally permissible, was
unfortunately and most respectiully answering a ‘straw man’ which

respecifully warrants a reconsideration of appropriate issues.

IMPUGNED ACTIONS AND GOVT. ORDER DATED 05.02.2022 ISSUED
E;‘\." THE RESPONDENTS ARE ULTRA VIRES THE PROVISIONS /

OBJECTS OF THE KSEA 1983 AND RULES
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The Horble HC has furiher erroneously held the impugned actions
of the Respondent No. 5 PUC io fall within the four corners of the
Sections 7(2){v) & {vi) & 133 of the Karnataka State Education Act of
1983, the KSEA’s Preamble, and Article 51A(e) of the Constitution
[Refer to Heading V, intemal page 39 oﬁwardé & reasoning In
Heading Xili, internal page 91]. The impugned judgment begins its
discussion by quoting the Preamble of the KSEA, 1983 to highlight
the object of ‘cultivating a scientific and secuiar outlook through
education’, and further quoting Section 7(2)(g)(v) to highlight the
objective of promoting ‘harmony’ and ‘brotherhood franscending
religious, | linguistic and regional or section diversities’. It is
respectiully submitted that despite an analysis of the impugned
actions within the powers conferred by the staiute, still the judgmeﬁt
does not inferpret in its proper context the Act, iis Statement of Aims
& Objectives, and further suffers from a misapplication of the Indian
concept of secularism. Despite acknowledging the posifive standard
of secularism practiced in India, [as opposed to the concept of
negative secularism - more commonly understood in other
juﬁsdicﬁons], advocating religious tolerance rather than being

antithetical to religious devoutness, the impugned finding eifectively

elects to side with negative secularismi — having the effect of

denuding a space of any religious pfesence. Whereas the Hon'ble
High Court in its wisdom has considered its interpretation almost

axiomatic and has not gone deep inio its reasoning, it is certainly
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reasonable in law to ascertain the purposes of an Act from a
contextual and complete ;eading of all its provisions. The-expression
‘secular outlook’ ought to have been construed in a manner as
understood in the Indian context, which is to inculcate ‘positive
secularism’. Section 7 (2) (vi) itself is illustrative to suggest that the
aims of the Act are also towards valuing and preserving the rich

heritage of ‘composite culture’. The Indian model further does not

mandate a removal of religious markers in the public sphere nor
consider it unacceptable, but is premised on inclusivity. A perusal of
Section 39 of the Act even prescribes sanctions / withdrawal of
recognition for institutions within its ambit that fail to do so.

Similarly, the judgment has overemphasized the importance of
uniform in schools and even goes on to suggesi that non-uniformity
would'establish social separafeness thus ah undesirable outcome.

By no siretch of imagination can it be said that the Petitioner would

be getiing preferential freatment ior being accommodated for the

reason that religious symbols, unlike class markers / fashion
~ symbols, do not necessarily carry with them any connotations of
power, staius and superiority. Religious markers by contrast create
no such dilemma or inferiority. Such heavy insistence on uniformity
he cost of denying individual or community identiies nave
deleterious effects of shaping the psyche of a student, pariicularly

one not belonging or holding the majority view.
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D. Therefore, the impugned actions of the Resppndent No. 5 PUC Jor
its insistence on removal of hilab are not effected for the proper /
intended purposes of the 1983 Act, and in fact are in direct conflict
with these purposes. Inasmuch as Section 133 empowers the State
Govt. to give directions to carry out the purposes or give effect to the
provisions of the Act, the Govt. Order dated 05.02.2022 is ulira vires

the powers conferred by the Act.
E. The Hon’ble HC has further not dealt with the categéricai

submissions by the Petitioner [among other Petitioners in the baich

of matters] that as regards the refiance of the State on the Karnataka
Education Instifuiions (Classification, Regulation and Prescription of
Curricula, etfc.) Rulés, 1985 [specifically Rule 11}, it is category staied
that the 1995 Rules aré only applicable to Education -Ihsﬁtuz‘ions
imparting Pﬁmézjlb & Secondary Education and not- at the Pre-
University level. The Pre-University College level is instead guided
by the Karnataka Pre-University Education (Academic, Registration,
Administration and Grant-in-aid, etc.) Rules, 2006, fc;r which no such
provisions for prescribing uniform exist nor any punishment
prescribed for failure fo wear a uniform exist. Furthermore, a perusal
of both sets of rules would reveal they are intended to read
disjunctively as they cover entirgly different categories of fields; have
entirely separate grievaﬁce redressal mechanisms, and envision an
entirely separate authority exercising superintendence over the

concemed educational institutions. It is thus fallacious to apply rules




meant for children of far younger age brackets and in requirement of
far more direction i{o pre-universily co{lege students. Therefore,
irespective of the fact that the Petitioner was not per se challenging
the imposition of uniform, the Hon’ble HC still ought to have been
considered if not discussed that the reliance on the 1895 Rules for
their initial actions of denial of entry, harassment and humiliation to
the Petitioners for wearing a hijab in addition fo and not in derogation
of their school dress being their bona fide, conscientious religious
beliefs, was without lawful authority, and even otherwise a
sweepingly disproportionate disciplinary action. )

Without prejudice fo this submission, even assuming arguendo that
the Karnataka Education Rules, 1995 [spec‘rﬁcal!y_Rule 111 did apply,
the wearing of the additional hijab cbuld not have been construed to
be a bfeach of Rule 11 inasmuch as it was merely an additional
article, that too worn in the colours of the school uniform, and not in
derogation of the same.

Notwithstanding the same, the Hon'ble HC failed to appreciate that
the very fact that the issuance of govt. order. dt. 05.02.2022 was post
the filing of the Petitioner’s Writ Petition and the preliminary hearing
before the Hor’ble Single Judge of the Hon'ble HC was a clear
indicafion of the Siale afiempling io cover up for the aﬁ.’s of the
Respondent No. 5 as well as an implied admission that even the

State was of the opinion the erstwhile actions were without lawful

sanction. By corollary, had the Staie had full confidence in the

(Ui
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Respondent No. 5's actions being sufficiently covered by the
legislative scheme of the Kamnataka State Education Act, 1983 and

its consequent rules, no need would have arisen for the promulgation

of the aforesaid government order.

PETITIONER'S FUNDAMENTAL RIGHT -TO FREEDOM OF
CONSCIENCE UNDER ARTICLE 25 STOOD DENIED BY THE
IMPUGNED ACTIONS OF THE RESPONDENTS

H.  Inrespect of Issue No. 1, although the Hon'ble HC was well within its
rights fo examine the issue of the whether the hijab constituied an

essential practice of the Islamic faith, it had been the consistent stand

of the Petitioner that the essentialily of the practice of wearing a hijab
was nof the sole anvil with which fo test the (egaliiy of the Respondent
No.5’s actions but simply an Incidental issue. Even if the hijab was
presumably not deemed an essential pracfice, the Hon’bie' High
Court ought fo still héve held that the refusal of the Respondent No.
5 PUC was unjustified given the Petifioner's fundamental right fo
freedom of conscience, in terms eof the fest laid down in Bijoe

Emmanuel vs. State of Kerala [{1986) 3 SCC 615].

L The impugned judgment disregarded the Petitioner’s contention that

their desire to wear the head scarf of the same cloth of the uniform
prescribed stemmed from a bona fide, conscientious attempt to obey

a religicus requirement and erroneously dismissed the genuine plea




on considerations such as lacking adequate pleadings and
particulars, while failing to note that the Pefitioner’s very admission
form (annexed to the Wrif Petition) clearly showed her passport photo
wearing her hijab, which in of itself was clear evidence of the fact of
usage. Even applying the Hon'’ble High Court’s logic, this fact ought
to have demonstrated that the Peiitioner’s act of wearing a hijab was
not done mid-way during the school ferm nor was a new/ subsequent
development as was sought o be porirayed buf was a consistent and
more imporiantly, a bona fide practice. This is notwithstanding the
~ fact that ones’ consistency of belief is no means to deny or
delegitimize a belief for one’s interpretation of religion and docirine is
a dynamic assessment, subject to change / evolution from time to
time. By this argument, any new belief, however bona fide, is liable
to be éurtailed purely for the reason that the practitioner had not
practiced the same for a sufficient time. A convert’s right to religion
would similarly be denied legitimacy. Judging the validity of a belief
and the necessity of its protection on the basis of how long a belief
had been held to this extent cannoét be the paramount consideration
to determine its genuineness or not.

Furthermore, the very fact that the judgment of the Coordinate
Berniches of Homble Keraia Higir Court in Amnah Bint Basheer &
Another Vs. CBSE, New Delhi — (2016) 2 KLJ 605 held the hijab to
be an essential practice of Islam ought to have been considered in

determining whether the Petitioner's had met the prima facie

142




/44

threshold for determining whether the wearing of a hijab warranted
Constitutional protection or not. Moreover, the reasoning found within
such a precedent ought to have triggered the presumption of
existence of the Petitioner’s fundamental rights under Article 25 in

terms of the standard posited in Bijoe Emmanuel vs. State of Kerala

{{1986) 3 SCC 615]. From this stage, the validity of the Petitioners’
rights, dignity and religious beliefs ought to have been recognized in |
terms of Article 25 irrespective of whether the practice is essential or

not. Viewed thus, the consistency and sincerity of the Peiitioner's

practice should have put the onus on the Statfe fo justify such an

action which has the effect of infringing the Petitioners’ fundamental

rjghts on the limitations prescribed therein (public order, health,
morality, etc.). At this junciure itis pertinent io njenﬁpn the categorical
- admission / concession of the State that the govi. order did nét pass
the muster of falling within the restrictions mentioned in Article 25
[public order, morality, health]. Inexplicably, while the Kerala High

Court judgment is considered, it is discussed in an aliogether

different context, thereafier précéeding on a different line of fhought,

~ and not reaching the stage of having the State justify its decision,

leaving this crucial premise unanswered. Nor is the concession made

by the State given any significance. On this reason alone, the




IMPUGNED ACTIONS AND GOVT. ORDER VIOLATE THE
PETITIONER’S RIGHT UNDER ARTléLE 15 WHEN APPLYING THE

STANDARD OF INDIRECT DISCRIMINATION

K.  The Petitioner had additionally and alternatively submitted that even
" on the touchstone of Article 14 & 15, even assuming the govi. order

dt. 05.02.2622 was deemed ‘faciall}? neutral’, the order was still bad

in law for being indirectly discriminatory qua the Petitioners being
disproportionately affecied by the State action, recognized under the
concept of ';ubstanﬁve equality’ guaranteed under Ardicle 14 of the

. Constitution of India, however the impugned judgment is absolutely
silent on this aspect. i is submitted that indfrect diséﬁminaﬁon is
cloéely tied to the substantive concepiion of equality. The doctrine of
substantive equality has been a critical developmérit of the Indian
constitutional jurisprudence on Article 14 and 15(1), now éxtending
even to facialiy neutral proVisions which have the effect of
disproportiénately aifecting members of a community, even if the
intent is indeterminate. Unless the provision, criterion or practice is
objectively justiﬁéd by a legitimate aim, and the means of achieving

that aim are appropriate and necessary, the action is liable to be
declared unconstitutional. Reliance is iaced on

Lt Col. Nitisha & Others Vs. Union of India & Others — (2021) SCC

‘OnLine SC 261; and of the judgment of the Kenyan Court of Appéals

[us
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in Mohammad Fugicha Vs. Methodist Church in Kenya {suing
through ‘}fs Trustees} - {2016} SCC Online Kenya 3023.-

L. When applying the above concept of ‘indirect discrimination’ to the
present case, it is the Petitioner famong other Muslim girls who
believe wearing of the hijab in public fo be a manifestation of their
reiig)’ous beliefs] who are disproportionalely disadvantaged by the
acfions 07; the Respondent No. 5 PUC and the effect of the govt. order
as they are being forced fo pick one of their two fundamental rights
fo their education while bompromising on their genuine religious
beliefs and vice versa, whereas other studenis [whose religions do _,
not per se require overt / physical manifestations or symbols] do not
face such a moral dilemnma of having fo choose between their sincere

religious or culfural beliefs and their education.

IMPUGNED ACTIONS AND GOVT. ORDER VIOLATE PETITIONER'S

RIGHTS TO PRIVACY, DECISIONAL AUTONOMY, DIGNITY FOUND IN

ARTICLE 21

M. The actions éf the Respondent No. 5 PUC cannot be sustained for
the reason that the actions infringe the Petitioner’s right to privacy,
dignity and decisional autonomy, implicit in the fundameniai right to
life and personal liberty. To this exteni, the impugned judgment

 warrants reconsideration inasmuch as it peremptorily dismissed

these rights as penumbral and derivative rights and not worthy of




balancing against the interests of the Siaie. To the Petifioner, the
wearing of a hijab in public sphere as part of her religious
manifestation was a facet of her dignity and modesty. Within K.S.
Puttaswamy vs. Union of India [9JB], (2017) 10 SCC 1 and K.S.
Puttaswamy vs. Union of India [5JB], (2019) 1 SCC 1 a pfethora of
rights are recognized as a concomitant of the right to privacy, founded
on decisional autonomy, and the foundation of ,bersonal liberty, which

lies at the core of the human personality. Various rights flow from the

concept to decisional autonomy: deciding what fo eat, how fo dress,

<

which faith to practice, among others. The judgment further goes onio

cite the multitude of aspects implicit in the right to privacy, terming it

a proteciion against societal demands of homogeneity and

conformity through zones of solitude. Dignity 00, is recognized within

the right fo privacy, and on occasion in the judgment and even terms
individual dignity and privacy to be inextricably linked. Respect of the
individual’s decisional autonomy, even o differ, is to respect the right

to the individuals dignity, the hallmark of a civilized society.

. Therefore, viewed from the lens of protection of the right to privacy

(by no means a derivative righf), any atiempt at imposing
homogeneity and uniformity would fall foul of this guarantee.

To the Petitioner, the wearing of the hijab in pubiic was both an
expression of her religious identity as well as a display of dignity. Due
to the effect of the impugned actions, compelling the Petitioner to

appear in public undoubtedly require Muslim women to now suddenly
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exist in public without her hijab is fo vioia{e her right to her dignity,
which contextually is fo appear improperly dressed and cause
humiliation. The impugned actions for the effect of causing the
Petitioner to choose between attending her classes without the hijab
or wearing the hijab but not being allowed into the institution creates
an impossible and humifialing choice, invading the right of her
privacy. To this extent, any infracfion of the Petitioner’s fundamental
rights had to be baiam.:ed’ on the plank of legality, necessity, and
proportionality, as held in K.S. Puttaswamy vs. Union of India [5JB],
{2019} 1 SCC 1.-Regretiably, the Hon’ble High Court did not see fit
to go into this exercise, briefly dismissing the argument stating that
that the Petitioner’s rights’ under Article 21 could not be said fo be

curtail to such an extent as fo warrant such analysis.

IN VIEW OF THE FUNDAMENTAL RIGHTS OF THE PETITIONER

BEING INFRINGED, BALANCING TEST OF COMPETING INTERESTS

OCUGHT TO HAVE BEEN APPLIED

O. It is further submitted that the impugned judgment erroneously held
that the State had adequaiely balanced the competing interests of |
ihe State and the aggrieved Petifioners under the ‘dociine of
proportionafity’, aptly stated in Modermn Dental College & Research
Center Vs. Stafe of M.P. — (2016) 7 SCC 353. It is well setiled that

the exercise of balancing compeiing interesits is not done by




eliminating the ‘losing facet’, but rather advocaling peaceful and
harmonious coexistence of both rights affowing both to develop
alongside each other and not at ithe expense of the other. Thus seen,
when a law / action has the effect of limiting a constitutional right,
such a limitation is constitutional if it is proportional — When it is meant
to achieve a proper purpose, if the measures taken to achieve such
a purpose are rationally connected to its purpose, and such
measures are necessary. Importantly, this test captures the positive
obligation of the State to facilitate the constitutional guarantee of anti-
discrimination within the concept of substantive equality both under
Article 14 & 15(1) of the Constitution of india. The Govt. order leaves
no scope for the Peditioner to wear a ‘Hijab’ in the school which the
studenis honesily and genuinely believe to be an act of obedience to
their ‘religious duty. Viewed thus, the principle of reasonable
accommodation squarely applied to the facts of this case. Therefore,
a more pragmatic approach ought to have been adopied by the

govermnment in permitting exceptions and exempiions for the same.
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Manifest example is the practice and rules of all the Kendriya -

Vidyalaya Schools in the country.

Moreover, even Intemational precedenis oughi to have been
warranted desper consideration. The Canadian Court of Appeal in R.
Vs. Videoflex — 1984 (48} OR 2D 395 held which would be true of the
indian Constitution as well:- “The constitution determines that ours

will an opén an pluralistic sociely which must accommodates small
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inconvenience that might occur where religious practices are
recognized as permissible excepiion fo otherwise justifiable

homogonous requirements.” In MEC fbr Kwazuly Natal, School

Liaison Officer v. Pillay [CCT51/06 [2007] ZACC 21 ], the
Constitutional Court of South Africa, speaking through Chief Justice
Langa aﬁempted fo delineate the concept and principle of
accommodation as follows:- “At the core is the notion that sometimes
the community whether it is the State, employer or a school must take
positive measures and possibly incur an additional hardship or
expense in order o allow all people to participate and enjoy their
rights equally. It ensures that we do not relegate people to margins
of the society because they cannot conﬁrfn {o certain social norms.”
The South African Constitutional Court in Christian Educéz‘ion South
Africaj Vs. Minisz‘er of Education — 2000 ZACC 2 - authoritatively
observed:- “The underlying p‘robiem in any open and democratic
society based on human dignify, equality and freedom ih which

conscientious and religious freedom has to be regarded with

appropriate seriousness, is how far such"democracy can and must

go in aicwing members of religious communities fo define for
themselves which laws they will obey and which not. Such society
can cohere only if ail is participanis 'accept that certain basic noims
and standards are binding. At the same time, the Staie should,

wherever reasonably possible, seek fo avoid putiing believers to

extremely painful and intensely burdensome choices of either being
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true to their faith or else respeciful of the law.” Thus seen,
comparaﬁ\)e jurisprudence on anﬂ-discrim;naﬁon recognizes the
concept of accommodation. When the Kamataka Education Act,
1983 itself covenants, “that the govemment will take all steps under
this Act to value and to preserve the rich heritage and our composite
culture”, it is clear that the govt. order ought fo have followed the
pﬁnciple of accommodation in favour of the Petitioners which may be
different from the majoritarian norm and @hich otherwise seeks fo
seriously impinge and violate the Petitioners’ conscientious individual

©

belief and religious practice.

FACTUALLY ERRONEOUS FINDING THAT BEING AN ALL-GIRLS

COLLEGE HAD ONLY WOMEN THE NEED FOR HIJAB DID NOT ARISE

Q. The Horrble HC has %acidiﬁonally erroneously proceeded on a faciual
misunderstanding thinking being an all—Qirfs college there are cnly
women, and hence the Petitioner's heed for hijab did not arise. On
the contrary, the Respondent No. 5 PUC have a sizeable number of
male teachers and administrative members. In fact, a perusal of the
memo of parties filed herein would manifestly confirm the same.
Viewed thus, this sindinge is manifesily erroneous and warranis
reconsideration.

R. Any other grounds that may be raised with the leave of this Hon’ble

Court at the time of oral arguments.
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°

GROUNDS FOR INTERIM RELIEF:

The Petitioner’s final examinations of her 2™ Year Pre—University
College Boards [analogous to the 12% Board Examinations of the
AISSCE] begin from thé 2214 of April, 2022, the performance in which
are a crucial and vital marker in securing both her academic
prospects as well aIs her professional career. Due to the harassment,
willful indifference, and sf_leer apathy of the Respondents in failing to
accommodate the Petitioner's [among other siudents’] genuine,
conscientious, religious expression by not allowing her fo atiend her
classes Without remoﬁing her hijab, the Petitioner has been forced to
make an impossible choice between the obse_rvancé of her religious
beliefs and her education, having io choose one at the expense of
the other. Consequently, the impugned judgment has only
compourided the dilemma faced by the Petitioner and her family,
causing them tremendous mental anguish and agony and rendering
her unable to atiend her classes. Thus viewed, grant of inierim relier
pendiné final adjudication of this Petition would not prejudice the
Respondents or undermine their stand in any way, whereas
imeparable loss and injury could potentially befall the Petitioner,

inasmuch as her entire future could be jeopardized by not taking her

examinations. Similarly, the balance of convenience in the present iis

clearly lies in favour of the Petitioner and against the Respondents. -




MAIN PRAYER:

Grant special Ieave to appeal against the judgment dated 15.03.2022
in WP(C) No. 2146/2022 (GM-RES; titled “Ayesha Hajeera Almas vs.
Chief Secretary, Primary & Higher Education, Education Department,
Karnataka Govt. Ministry & Ors.” passed by the Hon’ble High Court
of Kamataka at éengaluru;

Pass any other order or orders as this Hon'ble Court may deem fit

and proper.

PRAYER FOR INTERIM RELIEF:

Grant of ex-parte ad-interim stay of judgment dated 15.03.2022 in
WP(C) No. 2146/2022 (GM-RES) titled “Ayesha Hajeera Almas vs.‘
Chief Secretary, Primary & Higher Education, Educaﬁorn. Depariment,
‘Karnataka Govt. Ministry & Ors.” passed by the Hon’ble High Court
of Kamataka at Bengaluru;

Direct the Respondents o permit the Petitioner to take her final
exams for the 2™ Year Pre-University College Board Final
Examinations beginning from 22 of April, 2022 whilst being aliowed
to wear her religious headdress in the performance of her religious
beliefs;

Altematively, direct the Resporndents to permit the Petitioner o take
the afc')remehtioned final examinations whilst being allowed to wear

the dupatia prescribed as part of the school uniform around her head

in the performance of her religious beliefs;

[§5
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D. Pass any other order or orders as this Hon'ble Court may deem fit

and proper.

AND FOR THIS ACT OF KINDNESS THE PETITIONERS AS IN DUTY
BOUND SHALL EVER PRAY.

DRAWN & FILED BY:

(ARJUN SINGH BHATI)
ADVOCATE FOR THE PETITIONER

DRAWN CN:2/.02.2022 °
FILED ON: 13.04.2022
NEW DELHI




IN THE SUPREME COURT OF INDIA
[SCR ORDER XXI RULE 3(1)(a)]
CIVIL APPELLATE JURISDICTION
SPECIAL LEAVE PETITION (C) NO. OF 2022

fWITH PRAYER FOR INTERIM RELIEF]

IN THE MATTER OF:-

Ayesha Hajeera Almas , ...Petitioner

Versus
Chief Secretary, Primary & Higher
Education, Education Department,
Karnataka Govt. Ministry & Ors. ...Respondents

CERTIFICATE

Certified that the Special Leave Petition is confined only to the pleadings
before the Court whose Order is challenged and the other documents
relied upbh‘in those proceedings. No Addiﬁbnal facts, documents or
grounds have been taken therein or relied upoh in the Special Leave
Petition. It is further certified that the copies of the documenis/annexures
attached to the Special Leave Petition are necessary to answer the
question of law raised in the petition or to make out grounds urged in the
Special Leave Petition for consideration of this Hon'ble Court. This
Certificate is given on ihe basis of the instructions given by the
Petitioners/person authorized by the Petitioners whose Affidavit is filed in

support of the Special Leave Petition.

[ARJUN SINGH BHATI]
ADVOCATE FOR THE PETITIONER

DRAWN ON:11.03.2022
FILED ON: 17.04.2022
NEW DELHI

Ae

)



IN THE SUPREME COURT OF INDIA
CiVIL APPELLATE JURISDICTION

SPECIAL LEAVE PETITION (C) NO. OF 2022
IN THE MATTER OF:
Ayesha Hajeera Almas & Ors. '...Peﬁtioners
VERSUS
Chief Secretary Primary ‘
And Higher Education & Ors. : ...Respondents

AFFIDAVIT

I, Ayesha Hajeera Almas, aged 18 vyears, D/o Mupthi
Mohammed Abrurul Hak, R/o Opp. Urdu School, Kavrady Post,
Kandlur \fli!age, Kundapure, Udipi District, Kamataka - 576211, do-
hereby solemnly affirm and state as follows:

1. 1 am the Petitioner in the above case and | am competent o

depose to the contents of the present affidavit.

2. ] staie that | have been explained the contenis of the
gccompanying Special Leave Petition at paras | ™ to @ “at
pages /% toj¢"7™ along with List of Dates at pages B —to

—~1state that the contents therein are true and correct o
the best of my knowledge and belief.

3. 1 further siaie that | have been expiained the contents of the
accompanying applications and state that the contenis therein

¢ true and correct to the best of my knowledge and belief.

y
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4. | state that the legal submissions in the accompanying Special
Leave Petition have been drawn up by the adveccate after

explaining the same to me.

5. | state that the annexures appended to the Special Leave

Petition are true copies of their respective originals. M

Y

- DEPONENT

VERIFICATION

i, Ehe deponent hereinabove do hereby verify the contenis of this
Affidavit to be true and correct to the best of my knowledge and

belief. | state that no part of this Affidavit is false and nothing material

has been omitted therefrom.

21 MAR 2022

Verified before me on this the

day of

2022 at M)
DEPONENT
SWORNTO BEFORE ME
D e aa .
e & MAR 70193
e VoswLL



APPENDIX -1 }
1. Article 14 in The Constitution Of India 1949 - Equality before
law The State shall not deny to any person equality before the law
or the equal protection of the laws within the territory of India
Prohibition of discrimination on grounds of religion, race, caste,
sex or place of birth.

2. Article 15 in The Constitution Of India 1949 - Prohibition of
discrimination on grounds of religion, race, caste, sex or place of
birth -

(1) The State shall not discriminate agairist any citizen on grounds
only of religion, race, caste, sex, place of birth or any of them.

(2) No citizen shall, on grounds only of religion, race, caste, sex,
place of birth or any of them, be subject o any disability, liability,
restriction or condition with regard to:-

(a) access to shops, public restaurants, hotels and palaces of pubhc
entertainment; or

(b)the use of wells, tanks, bathing ghats, roads and places of public
resort maintained wholly or partly out of State funds or
dedicated to the use of the general public.

(3) Nothing in this article shall prevent the State from making any
special provision for women and children.

{(4) Nothing in this article or in clause { 2 ) of Article 29 shall
prevent the State from making any special provision for the

advancement of any socially and educationally backward classes
of citizens or for the Scheduled Castes and the Scheduled Tribes.

3 Arﬁcﬁe 21 in The Constitution Of Tndia 1949 - Protection of
tife and personai uber? No person bha_- 0T ucm ived of s life or
personal liberty except according to procedure established by law.

4, Article 25 in The Constitution Of India 1949 - Freedom of
conscience and free profession, practice and propagation of
religion

IS8
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(1) Subject to public order, morality and health and to the other

provisions of this Part, all persons are equally entitled to freedom

of conscience and the right freely to profess, practise and

propagate religion

(2) Nothing in this article shall affect the operation of any existing

Iaw or prevent the State from making any law
(a) regulating or restricting any economic, financial, political
or other secular activity which may be associated with
religious practice;
{(b) providing for social welfare and reform or the throwing
open of Hindu religious institutions of a public character to
all classes and sections of Hindus Explanation I The wearing
and carrying of kirpans shall be deemed to be included in the
profession of the Sikh religion Explanation II In sub clause
(b) of clause reference to Hindus shall be construed as
including a reference to persons professing the Sikh, Jaina or®
Buddhist religion, and the reference to Hindu religious
institutions shall be construed accordingly.

/7 True C@%‘f//
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ANNEXUVRE P-1

J52

€986 R0L; / Application No:
ToEEdT RFET / Government of Karnataka
B3e) BWeSE Hgeo 9ea3 / Department of Pre-University Education

D [ 3D &o:‘mro TORTAS &R /1/ Il PUC Admission Application Form 2020-21

‘ v?:rﬁb ens3cletnza,n 63503, / For Office Use only -
1. W8 BOMs/ Admission No L 035/ 20_20-21‘ J
2. SATSNo: ] ’ ' |
— = . - PHOTOGRAPH

3. 230&N% - e3- HO03RC2 [ Languages ~ Cum-Combination: Science
4. 2ot3sed / Medium: 1 Eng
5. oJ23om / Section: *
6. ¢RI 30 / Reservation Category:’ e
1. eﬁmg&z?o:b o,yaeaf-‘

Name of the Student in English. AYESHA HAJIRA ALMAS

as entered in SSLC marks card

i (CAPITAL LETI'ERS ONLY)
2 |a o833 0T a;-s/DAY:- Sorieh / MONTH S&e / YEAR
DATEOFBIRTH | - 16 07 |1 2003
b) aon / Gender ] Female
0 DEIRL: Tatss 23, 3IORT
Placeofbith ~  Staie = _. District Taluk
| xomgepr ][ emete | | vewi | vdu
oaefad,foﬁbé’/ \lAﬂONALlTY 3ehe / Religion 2508 /Caste &3 2598 / Sub Caste
Indlar L ~ Muslim Hanaf’ N

2. eﬁmﬁbﬁo& e3<?a~ B ':;Saojbo.zi’)%d/ Permanent Addrnss ] }‘3;?((:&) Swom / Local Address

Student’s Address T '

Mear Crescent International School|  Parakanakatt, Near Mosque
Chandra Nagar, Kaup 8asrur, Kundapur

5. A)z3ez3er* Jo / Mobile No: 9148728636

b) €330 H0Os3; / Aadhaar No: 923 / if available ,4911 7889 2041

Q) eNOTEODIWI /Emailid: ,,almassa_diyaSS@gmaﬂ-com.
_ 6. a)dtaBroh Botdch BT [ Name of Father | Mohamimed Abrar




b) eITBRECD F2ANCD BITH / Name of Mothe_r Sadiya

7. BRIEBS /TS BRI/ I - Sadiya

Name / Address of the Parents / Guardian Crescent International School
. Chandranagar, Kaup




l 10 o n U318 / QFRFTID, / 33 FH0S SSR3AHS),

P

5. AtRTO] TR0T0 Tedr S GrReh [
Parents / Guardian Annual income 70,000

/-

3O @éﬂaaaséé_; oﬂéﬁtﬁoﬁm ?
Is income certificate enclosed, Yes / No

ves

9. B 80L ERRON SRBT oo / TSR RO

MET Public School
D), ITOR: Karangrapady, Udyavar, udupi
Name and Address of the School / College last
Studied
10. ZARFB0E OF° A e° A / SZFHN BT JoBDECD SATS NO: E:]
e A =
Particulars of SSLC / equivalent examination passed Jetoc3sd Rosdy/Reg No| 20200472352

. 3ornigh / Month Ej a3& fyear D

11 05D VABDAE / 222, [ BANZLCHSD),
300 RT3 B Je30RTRD, BOTHTD
If you have studied in IGSE/CBSE/ICSE,
Give the details

A 12 ITOEET / 0053, 20D IR0 BRODWD

Whether physically challenged/ Blind/ Mentally
Challenged.

239539 TCHARRN, SBdodheniodL
Whethe wanguaye exernption is taken in 10® Std/
SSLC/ Equivalent examination &3Pt3y/ 9¢), Yes / No

°

$GSEfCBSEAICSE/Other

Register No:

oSSR, o3 A3l Bh / v,
Documents Endosedo‘{es / No

onao, amsdroenent] |

f yes, Subjects 2.
SN2 3BRA0dE), BRE 2otd PR DPhS TRDHED T Y ! . o
Mention the Language daimed for exemption. ‘Kannada
13. 925053 BPRT dBoDR Subjects TR ©oTR | edegisd/ Medium{™ ___
) Marks obtained ) Eng!xsh
1. Fded 23988 1% Language _English 116 D503 / Result
2. D3ohesexR 2™ language | Kannada 97 e
3. 3,3todh R 3%ilanguage | Hindl 55 572
4. dand/ Sdence Scence | 9% e
5. -1ie83 / Mathematics Mathematics 71 BB 0TRD
6. Redos 2o N Sodial Science | Sodial Science 97 Percentage of Marks
i 363 2ubd, 90TRYD / Total Marks S -
Obtained 91.52%
14. 5R3E / BOLIT BEH0IEBBRID), 270MeIAT, J3THEH QAT / BCR, / Tos /

Participation in Sports / Extracurricular Activities

BAIDIBS CoSHT FHARTD,

RARHT

If Participated in Tajuk

P o +
/ Dist / State

Level submit the copy of the documents

148



165

3. SOIVAODC), TRsARON BRBODRS RN 251 — 1 Part—1 2R -1 Part—1Hi

DR, FotET 20ER JWODNSH | 8023,F ed@cDrish/optional
Subjects Languages and Combinaiion 1. Hindi - 1. Physics
In the PU Course 2. English Z Chemistty
- Mathematics
4. Biology -
16. HANZCDHD, TORON eHIRIT sHRGED TG
English English

AR TEI(SAERVCRY d@?‘e’éﬁd 230023, 23 / Students and Parent / Guardians Undertaking:

1. I3, TocKEST  WesRoMeSROR), WeRBod Dy, SBEE FHTET  ICHEdROR
AINE mﬁdoé B0 20, 3L,

I hereby accept that | will abide by the administrative / Academic / Examination rules of the
department during my study in the college.

2. O TISKEST / VOB DR, %acc’)s:,?%ja’omf@,, 3303 3@@&@@0@,@0@, 2,003
5367 ©9DRI0TS WAL, / TKBS e335507 TRVTIRRTE), ITWOOTIVES Fes 23, T
BDOWZRTRPH TN 2, ISL.

| hereby accept that during my stay in college, | will maintain discipline, and pay the damages caused
by me.

3. 333 FHPT DT, ToHTNS J[RAOH WNR, ToOTODT, TeeKBIOT 3SL0NSLI0,
DTDEOD BRI 3T TR,33:30, B0 TRWITITIT; 2o 0NAIZITOLD 2o, TIZE.

| hereby accept that, | will ascertain the Academic / Attendance progress of the student from time to
time from the college and also pay the damages if any caused by the student.

RS / Place TRRDECD B : . o / 0T / FptRTO W
Q0T : Date Signature of the Student Signature of the Mother / Father / Guardian

TeFCD 03N, / Office Use

TR OB 035/2020 ZHe, B 200+ 15 TALS R0B; DT20T 08.09.2020

XA I3 &3rie / Reservation category

B3 JoSE e YBOD ODVEEIT D DOHTHHLR 2053 500N, Terd ends GBI
DETY, TR TRDSNF, B A3 ROLZR0NT T9F0,0TedN (DERS TRRTERFLIDNS

DRRO0T : 08-09-2020 TRDEDIOD S ATWRT Bdo Sd/-

Govt Girls PU College
Udupi




APBINED / Instructions / 9
1. TSI T3, TRNRY,, BLRBOD IR ATIN 2o.FBE3.03 33

Admission to PUC is provisional & is subjected to department approval.

2. OTIELOD DL JRFHBRY 10 <X 30n3 J0tE, Fekd TIW IT e od

e33O0 FyelReeB I ardh VIT oSN L3,RTOAT &3nFad, T oheson e98e B .3
AR e TR, Toneed FDNODWE), TEa.odhwen SO
BT RELRD.
Attested Xerox copies of SSLC / equivalent exam Marks card / Transfer Certificate / SSLC Hall Ticket
Xerox copy / caste & Income Ceriificate Eligibility certificate issued by PU department (if any)
Medical Certificate (if any) an any other certificates must be submitted along with the Application.
All original ceriificates must be produced at the time of admission for verification.

Cut here

2T / Weded R . _._Ta300w3

ROOS RN SFad / DLECCD HOMAR Fe3d e923rodhady, Vcdadend.

Son / Daughter

An admission application for the first / second PUC for the combination has been obtained.

A% / Place €923 3, £304T3:33 Bdo
DT0T / Date Signature Application received

j Ty bt G
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ALLOCATION OF ADMISSION SEATS

Distribution of seats by roster system:

e In all forms of colleges, based on marks, any group reservation o
student on merit, if they fall within the cut-off marks which is
assigned to the general category, then they shall be considered
under general category and they shall be added to the general
category list. - :

e Subsequently the respective reservation group must follow
accordingly as per the prescribed reservation rules.

o The students belonging to the various categories if they do not
file any application then such admissions shall be transferred to
general category and distributed as per roster system.

eFor any reason, applications belonging to .the respective
category should not be transferred to the general category
without full consideration. '

e Such transfers should be specified in Shara.

A.PROCEDURE TO BE FOLLOWED IN GOVERNMENT PRE
UNIVERSITY COLLEGES:
1. All available admissions should be made / aliocated on merit

basis and as per roster system.

2. Even in similar other colieges on the available govemmént
admissions 50 % of the admissions shall be on vertically,
accordingly as per the reservation category rule 1995 rule

14(6) and these shall be allocated to the girl students and on



/7

the basis of the merit as per roster system it should be
distributed to the girl students.

B. PROCEDURE TO BE FOLIOWED IN GENERAL PRIVATELY AIDED
PRE UNIVERSITY COLLEGES:

As per rule 1995 sub section 12(b), such similar colleges have
the power to allocate 20 % of the total number of admissions as

per their management discretion.

1. The remaining 80% of entries must be allocated on a merit
basis and as per roster system. °

2. In these colleges of the available government admissions 50
% of the admissions shall be on vertically, accordingly as per
the reservation category rule 14(6) of 1995 the reservation
should be allocated for girl students _énd on the basis of the
merit as per roster systém it should be distributed to the girl
students.

3.In these colleges if one or two classes are unaided, for that
class admiSsions must be made as per Para A (1) and A (2).

4. In these colleges if one class if all the subjects are unaided,
th'er.l to such class admission must‘be made as per Para U (1)

and (2).

41fPage



. PROCEDURE TO BE FOLLOWED IN PRIVATE MINORITY

| 7%

(Language & Religious) INSTITUTIONS AIDED PREUNIVERSITY

COLLEGES.

. In these cofleges the management committee has the powers o

distribute up-to 50 % of their admissions to their own caste

persons.

. The remaining 50 % of the admission seats to be allocated as

per merit and roster system.

. In these colleges of the available government admissions 50 %

of the admissions shall he on vertically, accordingly as per the
reservation category rule 14(6) of 1995 the reservation should
be allocated for girl students and on the basis of the merit as per
roster system it shouid- be distributed to the girl students.

. PROCEEDURE TO BE FOLL OWED IN PRIVATE SCHEDULED CASTE

/ SCHEDULED TRIBE AIDED PREUNIVESITY COLLEGES:

. In these colleges the management committee has the powers to

distribute up-to 50 % of their admissions to the students

belonging to their own caste.

. The remaining 50 % of the admission seats to be allocated as .

per merit and roster system.

. In these colleges of the available government admissions 50 %

of the admissions shall be on vertically, accordingly as per the
reservation category rule 14(1) of 1995 the reservation should
be allocated for girl students and on the basis of the merit as per

roster system it should be distributed to the girl students.
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E. PROCEDURE TO BE FOLLOWED IN ALl SECTIONS PRIVATE
UNAIDED PREUNIVERSITY COLLEGES.
In these colleges the management committee has the powers to

distribute up-to 50 % of their admissions at their discretion.

1. The remaining SO. % of the admission seats to be allocated as
per merit and roster system.

2. In these coﬁieges of the available government admissions 50 %
of the admissions shall be on vertically, accordingly as per the
reservation category rule 14(1) of 1995 the reservation should
be allocated for girl students and on the basis of the merit as per

roster system it should be distributed to the girl students.

SPECIAL NOTICE:
Those who are studyihg in Pre University Colleges, in the name
of CET/ AIEEE / IT / JEE, Integrated course, Bridge Course, etc.,
are charged illegally more than the prescribed fee, and joining
any cther Institutions, departments or if any teaching is found
being ¢conducted with the help of any other resource/ persons or
with the help of any Electronic Media, the accreditation of such
colleges will be revoked, and the Principals and.management
committee members of these institutions will be prosecuted. In
conjunction with, they should not use the name of the such
irstitution with the name of their coh‘ége.
Example: Excluding PU curriculum instructions, Teaching on the
syllabus for independent tests /exams, etc.,

> Any colleges that is accredited by the department of Pre
University they should not engage in any other kind of activity
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with any other institute, coaching institute along with their
college other than the governing body. If the college code is
misused, stringent action will be taken against the governing
body of such college.

Similarly} the colleges which are recognized by the government,
and using their college name / PU code that is recognized by the
government other than the Pre University curriculum and
department instructions with any other CoHege name or
association is not allowed. If it Is misused, Strict action will be
taken against the management committee.

Similarly, it is also illegal for anyv institution to leave the
curriculum that is prescribed in the name of PU College, and
teaching any other curriculum and forcing students to buy
guidebooks, in such institutions Principal & management
committee members will be legally prosecuted. |
Except for a textbook printed by the Department of Pre
University, it is illegal to pressure the parents / si:udents to buy
books and other textbooks. | |
Uniform Is not mandatory for students studying in Pre University
college under Government / Pre University FEducation
Department / Education Act. But some college principals and
management committee members have imposed uniforms as
mandatory which is lllegal. Any violation of the foregoing

instructions will be taken seriously

Z4lPage




PRACTICAL ClLASSES:
Principals prepare and schedule practical subjects classes as per
the Department Guidelines. Principals who are not conducting

practical classes as per the college schedule will be punished.

NSQF
The NSQF Course for First and Second PUC students from the

'2016-17 academic year has been launched in Automobile, IT,

Retail, Beauty and Wellness. It is mandatory for principals of

colleges with NSQF courses to provide student information ¢n

the PU Online portal. It is the responsibility of the Principal to
conduct NSQF classes in collaboration with Vice Principals and
NSQF Trainers and to follow up on the Circulars issued by NSDS
SSA RMSA and Deputy Direciors, Department of Pre-University

Education. .
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From,
Students,
Government Pre-University College,
Udupi District.
To,

Deputy Director,
Pre-University
Udupi District.

Dear Sir,
Subject: In respect of preventing us to wear the hijab in the

college, which Is a symbol of our modesty, and an integral part of our

religious practice and also by diminishing our right to education.

We are students of Government Pre-University College - Udupi.

We have been observing Hijab from so many days and continuing our

studies. But now they are not allowing us to attend our classes and

insult and abusing our faith,

Article 25 of the Constitution of India incorporates the right to
religious freedom as a fundamental right. This means that all
individuals are equally entitled to freedom of conscience and have the
right to freely practice and propagate religion, and Article 26 of the
Constitution states that all religions can perform their own religious

guties.

Wearing the Hijab for a Muslim Woman is One of their religious

beliefs. As a symbol of modesty, we wear the hijab on all occasions

ijPage
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as an important part of our religious observance. But this right is

being taken away from us.

We are persecuted for practicing our religion. But the other
religions religious worships and other progfams are done in the
presence of teachers in the college. Our parents said that we are
ready to wear a college uniform colored hijab. But they are not ready

to accept this.

Most Importantly, the Hijab was worn in coliege from earlier. .
But now some of the members in the college are obstructing for

. wearing of Hijab and the students who are wearing the Hjab are being

denied entry to the classes.

Our parents visited the toliege several times irm respect of this
issue, Inspite of this the principal was unable to provide with any
solution. We therefore request you to give us a permission to enter
the college and attend the classes and allowing us to wear our hijab

which is a sign of modesty and an important part or our religious

practice.

Thanking You ' Yours Faithfully
- Sd/-
Place: Udupi

Date: 36/12/2021
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" Government of Karnataka

No. EP 14 SHH 2022 Ministry of Government of Karnataka
Multi-Storey Building
Bangalore, Dt: 25/01/2022

From, | -

Chief Secretary

(Primary and Secondary Education)
Department of Education
Bangalore °

To,

Director
Department of Pre-University Educatuon,
18™ Cross, Malleswaram,

Bangalore

Subject: Directions to inform Students of Government PU College -
Udupi District in respect of Uniform & Hijab "

Reference: Letter Dated 17/01/2022 of Shri Abdul Azeem -
Chairman of Karnataka State Minorities Commission.

In respect to the above mentioned subject and bringing to the

2w

notice about the reference letter, even thaugh Uniform is not
~mandatory for students attending State Pre-Un.iversity Colleges. But
Students in Government Udupi Pre university college are wearing
upiforms with their consent, as at the time of taking admission

students are aware about the uniform / dress code and they have

SjPage
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consented and voluntarily taken admission in the college. In all these
days there was no issue regarding uniform recently the issue was
created which is not good in respect of their studies.

A high level committee was constituted to study the uniform
policy of Pre University Colleges in different states and also consider
the judgement of Supreme Court and various State High courts and
provide their observatfons in respect of State Pre University College
uniform and dress code. The Government will take action
expeditiously after receiving their report and recommendations.

Till this procedure It is directed to inform the students to
| maintain the status quo in respect of the uniform / dress code

assigned to the boy’s / giri students at their Institutional Level,

Yours Faithfully
Sd/-
Padmini. S.N

Under-Secretary to Government
Department of P.U-Education

Dt: 25-01-22
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_ PRESENTATION FOHMw
NPT LeMTioN o 29Uk | 2022
Lbu ’Pﬁ District

Between

A&?S%m&’:‘) TAER Wéﬁﬂ VAF EERS A’U‘H}S
ACCESS a.Aw - %o Dmﬁf

YOX SPECTRUM HOUSE
NO-83, CockBumRoad
Near Bamboo Bazas, Behilnd Petrol Pump,

sgggg;“g;zﬂmm’- Urer SEQRETARY ¢ ShuEt

sl ' Court Fee Affixed
No. Dascription ?f Paper Presented On ths Paper

i. Onthe Mempo of U‘;"f"."t petiion £4.4) -
On the Memo of Appeal aga‘lé § 223 Y .

©n Vakalath T .

Serial No.

-
e

¥

“ o oN

OnCerifiedCopies eeeaes
OnlA. NO.._________,___.___ for 0 eeee-
On Process Fee EEEREEE

On Copy Applicaton  ~ e-ee--

e I A I

@

e

Numbz- of Copies Furnished

Preseoied vy
Advocate for PM v

Appeliani / Respondent

Advocale's Clerk

Daze..-.-i..pd ﬂ ...... 20.%)...Bengalury ' Receiving Clerk

Forms can be bad al - The Bengaluru Advocates” Co-Op. Socrety Lid.. Bengaluru-S. Ph.; 08022217351
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IN THE HCGN'BLE HIGH COURT OF
KARNATAKA AT BANGALORE
(Original Jur;sd;czﬁon,
Wnt Petrtron No - SNEL Y2022 (GM-EDU)
; _
Between
Ayesha Haieera A}mas and others Petitioners
And -
Chief Secretary -
Primary and Higher Educat:on .
And others _ Respondents
INDEX
S.No. Pérticuiaf ' ) Page
- g no

1 Synopsis and Brief facts | 1-5

2. Memorandum Writ Petition under Article 226 and 6-26

22 ]

3. Annexure A - by 3.2
Identify decuments of Petztnoner nol and her
representma parent :

4. Annexure B : _
Identify documents of Petwoner nol and her 27-3)

| represen_tmg parent

5. Annexure :

Identify documents of Petitioner nol and her 32 37
rmnroconhn—x pﬁroh{—

6. Annexure 1) 5
Identify documents of Petitioner nol and her 3577
representing parent-

7. Annexure E | 2
Identify documents of Petitioner noi and her &
representing parent
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8. Annexurs F '
Copy of representation dated 30/12/2021 given |#¢- & v
1to the R&:oondent no 3
9. |Annexurs G o
Copy of renresentatson da’ceci 30/12/2021 given 734 %o
, to the Res~30ndent no 3 '
i0. Annexure H
i etter dated 25/61/2022 ;ssuea% by the “SRE
Respondent no 1 to Respondent no 2 with legible ;
copy ]
11, |Annexure]
Guideline§ issued by the Respondent no 2 for the |77 ~/35
academic year 2021 22 :
12. Annexure K
_ Media report regarding respondent no 16 el
13. |Annexure L » '
Judgement of Hon'ble Kerala High court. [543y
14 \/akaiatnama - - (ST~r¢ot
Bangalore
25/01/2022 Co%unsei for petitioners




Annexure F

: Copy of representation dated 30/12/2021 given
| to the Respondent no 3
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Anrexuga G
Copy of representation dated 30/12/2021 given
to the Res )ondent no 3

53 by

10.

Annexure H
Letter dated 25/01/2022 ;ssued by the
Respondent no 1 to Respon;cient no 2 with legible

copy -

lbsnge !

11.

Annexﬁr& J
Guidelines issued by the Respondent no 2 for the
academic year 2021-22 -~ | - °

b —F 32, |

12.

Annexure K -
Media report regarding resppndent no 16

135131

Q Annexare L s
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13.
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(37—— K‘;_,

Bangalore

29/01/2022
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IN THE HON’BLE HIGH COURT OF -
KARNATAKA AT BANGALORE
(Original Jurisdiction)

‘ Writ Petition No™- 2145 /2022 (GM-EDU) -
Between |
Ayesha Hajeera Almas and others | ~Petitioners
And

Chief Secretary
Primary and Highef Education

And others - Respondents
 SYNOPSIS

Date _ Event

2021-22 " Ppetitioners takken' admission in the
\Respondent no:5 PU college.

01/07/2021 ~ Respondent no;Z has issued guidelines

. for the academjc year 2021-22

Sep 2021 ° Petitioners sta[it facing discrimination
With the teaching staff of Coilege.

Ist week of- _

Dec 2021 ; Petitioners parents met Respondent no

6 to resolve the issue amicably which |
- Delayed due midterm exam.
30/12/2021 - . JPetitioners gave representaticn to the
Respondent no 3 and 4 for resoive
their issue with the college.

01/01/2022 -~ Respondent no 15 and 16 conducted
illegal meeting Coliege 'developmeni:
committee and give illegal dictate to
the petitioners and their parents not to

/

e
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wear Headscarf else other community
students will wear their saffron color

shawl.

3/01/2022 petitioners hold ?rotest in front of
voliege gate.

14/01/2022 College teachmg staff forcefully

compelled petmqner no 4-6 to write
apology letter agamst their wishes,
male teaching staff intimated them
and Respondent no 13 manhandled

them.

25/01/2022 Respondent no 1 has issued letter to
a the respondent no 2 to maintain status

quo in Respondent no 5 college.

29/01/2022 “Aggrieved by the hostility treatment
' and forcing illegal uniform norm Io
prevent petitioners from their cultural
and religious right of wearing head
scarf. Petitionefs filed this writ.

S

BRIEF FACT OF THE CASE
The petitioners 7are the students of Govt PU girl’s college .
Udupi, and wearing their reqular head scarf, over the
college uniform, and Respondent nc 6, 7 and 13 insisted
the petitioners stuéent to remove the head scarf by
shaming them due to their ¢onduct and mvokmg their
religious identity.Since September 2021 petitioners faced
discrimination m;the}r class and whenever Respondent no

5-12 takes their_class‘es remove petitioners from the class



;

and mark their absent and made them stand outside the

class as punishment and it is still continuihg“tm today.

in the month of December parents of fﬂhe petitioners went
to speak to Respondent no 6 i.e. Péincipai delayed the
discussion citing mid-term exam, Frofm the last week of
December 2021 after the exam class tfeacher doesn’t allow
pétitioners student to attend ’the.dasq’E ‘used to send to the
Respondent no 6 office to take perrfnission and candidly
inform them either to remove thei? head scarf or get
permission from the¢ principal througg‘;i their parents, even
when their parents comes to coliegelj!to speak to principal
i.e. Respondent no 4, they compel t’fo walit for whole day

without meeting, the conduct of the r;léspondent nc4-121is

appears to frustrate the petitioners _'énd their parents and

compel them to concede before then_ﬁ.

On 30/12/2021 seeing no reso%vfe petitioners student
approached the Respondent no 3 and 4 with the
representation to intervene in the matter and finish their

ordeal.

On 01/01/2022 Réjspondent no 6 principal called a meeting
of so called Coliege deveioprment commitice (CDC)wh.ich
has no legal sanctity and illlegal composition of political
entities to interfere in the management and functioning of
colleges and percolate their political agenda, Respohdent
no 15 and 16 are the self-claimed chairman and vice

chairman in this illegal CDC, in this meeting Respondent'no

- : 165




i5 dedared the pet’tioners will not wear head scarf , if they
continue then other studems ( accordmg £o their narrations
Hindus students) wm wear mafflor: / saffron shaw! io
counter them and blend the entire ;ssqe into communal
colour. |

After this 'neetmg petitioners di dn’t;adow to attend the
colleges in all woi kmg days and maﬂe to sit cutside of
classroom like a culprit, on 13% January seeing no hope and
being targeted from every corner pétitioners thought of
doing peac%fu! protest in front of coliege gate alongwith
their parents to seek their right of education which was
continuously demed due to rehg;ous ‘and cultural
vengeance that t;me respondent no 6 / principal called
local media at the instance of Respondept no 16, which took
petitioners picture with the placard to cércu.late in the social

and electronic media to divide society }5‘1 communal line.

On 14% January 2021, petitioners no 4, 5 a'.nd 6 went to
coﬂegé that time respondent no 6 has called themn this
chamber and séolded them for COndu‘c’t:gng protest in front
of college gate and making a media issu;‘e and subsequently
he called respondent no 7-11 in his Cl’éiamb'er to write an
apoiogy ietter, these rnsnondems Lhreaten petitioners ne
4-6 with their gestun_-; and gave blank paoer in their hands
to forcefully write apology, when they riewsed they calied
Respondent no 13‘ as well, who manhand%ed ther.:

physically and threaten them to spos_,xi their education

-




i 188
completely and they cannot help as entife system is against

them. -

Finally on 25% January 2021 loca iead;érs from the Muslim
communities went to meet Respondent no 15 to resolve the
issue being self-claimed CDC chairmaa{a and local MLA that
time , he handed ovgr the copy oflette;r dated 25/01/2021
issued by the Respondent no 1 to ?Fesp_ondent no 2 in
connection of this very same issue and directed to maintain
status qua in this academic years, which has no clarity
about the petitiorrers classes and their right of wearing
headscarf and illegal imposing of uniform rule by the
Respondent college, Being aggrieveﬁ with the continues
hostility by the colleges principal ar,'xd teachingl staff and
dividing society in communal line byithe respondent no 16

and 15, petitioners are prefer this writ petition..

Bangalore

-
-

29/01/2022 Counsel foz:' the petitioners
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IN THE HON'BLE HiG:—z COURT OF
KARNATAKA AT BANGALORE
(Criginai Junsd;@‘aom

Writ Petition No - 2)%5 /2022 ( GM-EDU) ¥

Between

1. Ayesha Hajeera Almas
Age about18 years
D/o Mupthi MokEammed Abrurui
Student
Represented by Her Mother ,
Karani Sadiya Banu °
W/o Mupthi Méhammed Abrurul, -
Age about 40 vears
R/at No 2-82 €, Kavrady,
Opp to Urdu School, Kandlur,
VTC, Kavrady , PO Kavradi,
Kundapura, Udupi -576211

2. Reshma
Age about 17 vears
D/o K Faruk
Student ¥ a .
Represented by Her Mother P
Rahmath ' '
W/o K Faruk,
Age about 45 years
R/at No- 9-138, Perampalli Road
Ambagilu Santosh Nagar,
Santhekatte , Udupi -576105

3. Aliya Assadi
Age about 17 years
D/fo Ayub Assadt -

i




Student _

Represented by “ier Father
Ayub Assadi |

S/o Abdul Rahim,

Age about 49 vears :
R/at No- 4-2-66, Abida Manzil
Nayarkere Road, Kidiyoor
Ambalapadi , Udupi -576103

. Shafa

Age about 17 years

D/o Mchammed Shameem
Student

Represented by Her Mo’cher
Shahina s

W/o Mohamméd Shameem,
Age about 42 vyears

R/at No- 3-73, Mallar Gujji House,
- Mallar Village, Majoor,
Kaup, Udupi -576106

. Muskaan Zainab

Age about 17 years
D/o Abdul Shukur
Student

Represented ny Her Father
Abdul Shukur

5/0 D Ismail Saheb,
Age abouf 4€ years
R/at No- 9-109 B,
Vadabhandeahwara,
Malpe, Udupi -576108




And

. Chief Secretary

Primary and Higher Education
Education depgrtment
Karnataka Government Mm;stry
MS building

Bangalore -560001

. Director

PU education department,
Malleshwaram Educaticn Depar’tmem
Bangalore — 560012

. Deputy Director

Pre-University College
Udupi Dist
Udupi -576101

. Deputy commissioner

DC office
Udupi City g i
Udupi - 576101 ?

. Govt PU college for girls

Udupi City
Udupi -576101
Rep by its Principal

. Rudre Gowda -

S/0 Not known

Age about 55 years
Occupation - Principal
Office at

Govt PU coiiege for giris
Udupi City

Udupi -576101

. Gangadhar Shaéna -

Age about 51
S/0 Not Known




vice Principal of

Govt College -

R/at #21/69 Anrghya,
7th cross Madvanagar,
Adiudupi,Udupi~ 576102

8. Dr. Yadav

10.

Age about 56

S/o Not Known

History Lec:turv r

Office at

Govt PU college for giris
Udupi City

Udupi -576101

. Prakash Shétty
Age about 45
S/o Not Known

. Political Science Sub Lecturer

Office at

Govt PU college for girls
Udupi City |
Udupi -576191

Dayananda D

gz about S50year
S'i.‘ Mot Krown

(*

Office at |

Govt PU college for giris
Udupi City

Udupi -576101

11.Rudrappa

Age about Slyears

E




12.

13.

14,

15.

-
- <

S/o Not Known
Chemistry Sub Lecturer
Office at

Govt PU college for girls
Udupi City .

Udupi -576101

Shalini Nayak

Age about 48vears

W/o Not Known

Bioclogy Sub Leéturer
Office at )

Govt PU collegé for girls
Udupi City

Udupi -576101

Chaya Shetty

Age about 40years
W/o Not Knowh
Physics Sub Lecturer
R/at Kutpady,Udyavar
Udupi-

Dr Usha Naveen Chandra
Age about 50 years

W/0o Not known 3
Teacher ’

Office at

Govt PU college for girls
Udupi City

Udupi -576101

Raghupath: Bhat
S/6 Late Srinivas Bharithya

- Age about 53 years
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Local MLA and
Unauthorized Chairman of COMC

D No. 8-32 at Shivally Village,
PO - Shivally, & :
Udupi -576102

16. Yashpal Anand Surana
Age about 50 years .
S/o Not known L o
Unauthorized ¥ice chairman of CDMC
R/at Ajjarakadu, Udupi Ho,
Udupi - 576101 ' Respondents

Writ Petititm Under articie 226 and 227 OF
Constitution of India R/w section 482 of
CrPC

The petitioners m%st respectfully. and humbly submit this

petition as under:

1. The Address of the petitioners for the issuance of any
summons by this Hon’ble court is as shown in the
cause title and for their couns:’ei is, Mohammed Tahir,

Ronald Desa, Advocates, Access Law, No. 65, Vox

Hogan, Cockburn Road, Bangalore -560051.

2. The service of the summons for the respondernt is as

shown in the cause title.

5

3. Petitioners are the students of Respondent no 3
college and are presented by their respective parents

in this writ petition, copy of their IDs, Adhar Cards

-
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5.

(9)]

g

and their parents Adhar Cards are presented herewith
as ANNEXURE A, B, C, D, AND E respectively.

.Respondent no 1 Is admjnistrative head of

Department cof Education, Resipondent no 2 is the
departmenta!._;_;head of PUC boarid, Respondent no 3 is.
the PUC Departmental heac? of Udupi Dist,
Respondent no 4 is the admihisgrative head of Udupi
Dist, Respondent no 5 is the e%iucationai institution,
Respondent no 6 is the Prindpial of the educational
instituticon, R"éspondent no 7- :14 are the teaching
staff of different departments! of the educational

institution, Respondent no 15 and 16 are member of

political parties and interfering in the issue under the

i

BRIEF FACTS OF THE CASE

=

7
The petitioners are the studenfs of Govt PU girl’s
college Udupi, and wearing their regular head scarf,

over the coliege uniform, ahd Re%p‘ondent no 6, 7 and

‘13 insisted the pe‘citibners stué}ent to remove the

head scarf by shaming them due%to their conduct and

invoking their religious identity.

. Inspite of this petitioners continues the same

convincing their alma masters that it part of their
religious and sacial culture and Wearing headscarf is

not comling in the way of school discipline and their

education. ¥

LS
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7.1n th'e month of Aug 2020 Respondent no 6 and 7
rebuke petitioners and tell them that their par‘ents
had 's'igned the consent letter at %:g:'xe time of admission
accepting th'e; terms and condjtion of school anda
specifically admitted that their V\;Ja'rds won't wear the
headscarf, so now they cannot Hreach the same.

8. Respondent no 6-14 'wheneve'réﬁnds the petitioners
anyWhere in the college sco!c_i them and threaten
them with the_gmérking absent in their attendance and

not awarding"y%nts;mai marks.

9. Respondent no 13 Speciﬁcal!y informed petitioner no
5 that in the past also some girls used to wear
headscarf, to teach listen them, she incite other
students to pull their scarf, if you and o’che;’ student
doesnt fall in line so, they have to face the same
treatment. . '

10. Since  September .20251 petitioners faced
discrimination in  their class and whenever
Respondent no 5-12 takes their classes remove

petitioners “rom the class and mark their absent and

made them stand outside the class as punishment

and it is stili continuing till today.
i1. In the month of December parents of the
petitioner:s went to speak to Respondent no 6 i.e.
Principal, hz replied that now exams are going on, he
will discuss the issue after the exam and when they

demand about the consent letter which college




teachers used to refer th:e petitioners, then
Respondernt r?o 6 candidly accgpted that there is no
specific condition regarcing :_headscarf and it Is
common form regarding mainta%n%ng school rules and
d§scipi§né. —

12. rom the last week of Decémber 2021 after the
exam class teacher doesnt a!_ioi\tv petitioners student
to attend the class used to ser%d to the Respondent
no 6 office to take permission and candidly inform
them either to remove their head scarf or get
permission from the principal through their parents,
even when the:gr parents comes ‘:co college to speak to
principal i.e. Fiespondent no 4, they compel to wait
for whole day without meeting the conduct of the
respondent RC 4 -12 is appears to frustrate the

| petitioners and their parents and compel them to
concede before them.

13. On 30/12/2021 seeing no resolve petitioners
student approached the Respondent no 3 and 4 with
the representation to interveneé in the matter and
finish their ordeal, after receivingg the representation

Respondent no 3 immediately ca}led respondent no 6

713

. S |

id scoided mm for not aiiowing

o

i.e. Principa s

petitioners to attend the class a nd directed him to

allow the S’UJUGT:T. %mm_eﬁ'§'3chy, Copy of these
I

. presentations are presented herdwith as ANNEXURE

H




F AND G respectively for the kind perusal of this

Hon'ble court. o ~
14. On 01/01/2022 Respondent no 6 principal calle

= meeting of so called Co:iieg',e deveicpment
committee (CHC)which has ng legal sanctity and
illlegal composition of political eght?aties., to}interfere in
the management and functiofing of colleges and
percolate their political agendg, Respondent no 15
and 16 are the self-claimed chairman and vice

chairman. in this illegal CDC, in this meeting

Respondent no 15 declared the petitioners. will not

wear head scarf , if they continue then other students

( according to their narrations Hindus students) will -
wear mafflor / saffron swal to counter ‘them and
blend the endire issue into communal colour.

15. After this mec’cmg petitioners d;dn’t allow to attend the
colleges in all working days anq made to sit outside of
classroom like a culprit, on 13th;]anuary seeing no hope
and being targeted fronﬁ avery corner petitioners
thought of daing pe_aceful protes{ in front of college

gate alongwith their parents to seek their right of

education which was continucusly denied due to

religious and cultural vengeance, that time respondent

no o6/ princiaai called local medja at the instance of
Respondent 10 16 6, which took ,Déf/f/OﬁE/'S picture with

media o an ‘de é’é’C[TOﬁ [ ‘ ;
f vide SOCIELy in COHHHUHB! li / | |

]

ine,

7 s
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16.  On 14™ January 2021, petitioners no 4, 5 and 6
went to college that time resp(;bndent no 6 has called
them this chamber and scoldejé‘ them for conducting
protest in front of college gateg and making a media
issue and subseguently he caiiéd respongent no 7-11
in hzs chamber to write an :apology letter, these
respondents; szhreaten ,petitloners no 4-6 with their
gestures and gave blank paper in their hands to
forcefully write apology, whén they refused they
calied Respondent no 13 as \(gveli, who manhandled
them physically and threateéz them to spoil their
education c’ém'pletely and the\ér cannot help as entire
system is against them. |

17.  Finally on 25% January 2021 local leaders from
the Muslim communities went fto meet Respondent no
15 to resclve the issue be;ing seli-claimed CDC
chairman and local MLA that Um , he handed over
the copy of }etter dated 25/@1/2021 issued by the
Respondent no 1 to Respondein’c no 2 in connection of
this very same issue and directed to maintain status
quain thisfacademic years, whfich has no clarity about

itioners classes and itheir right of wearing

headscarf and iiiégai imposing of uniform rule by the

Respondent college, Copy of the letter dated

25/01/2022 is presented as 'ANNEXURE H for the

kind perusaé of this Hon'ble ¢ourt. Being aggrieved

10
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with the contint es hos’cmty by the colleges principal
and teaching staff and dividing society in communal
line by the respondent no 16 and 15, petitioners are

prefer this writ under following ga'ounds

QROUNDS FOR THE REL’.?EF SOUGHT.

18, It is submitted that respondent teaching staff is
acting in seer vengeance againsf’c the petitioners due
to their relig’ous identity and i_gn the past also they
indulge in similar vengeful congéuct even incite other

students to garget the Muslim students who don't

follow their words.

- 19.  TItis submitted that as that as the latest 2021-22
academic guidelines at chapter VI under ’the heading
of important information, itis cilearly stated that there
no uniform is in Pre- umversxty college, if any
institution attempts to impose ,}t department wm take
strict action against them
o > ZweU/Eon 2ase bir woal/sn Rokeeg oD Iede dETY WEer

Ptz am@rﬁ{aﬁ ﬁ:"wwé Fmgck 2T D vz FSeSS ;r_,-:o._,;m@,_
3 UG% z—&“/:svwwd- p£ c-\ac.':':dg_. Smc_,_&gr;; —3 Jp— Y \-;'U

10
&

u..wco::uw»hu.o s

oy v 3 .-.Jmaunv:.\u vvvcéffsd:: Aezedcsh ZoRddcernoh

Copy of complete guidelines are annexed at ~
ANNEXURE J for the Kind .perusal of this Hon’ble

court, considering this these guidelines respondent
college and principal

Wt

has acted against the
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d'epartmentai guidelines by implementing uniform
orm, committing perpetual error imposing on the
petitioners an rmaking loss of!Lhelr educatlon under
the guise of megai uniform ruleE.
20. It is submitted that pei:itionnrs have never
indulge in any misconduct and only assertmg their

religious and cultural right WhiCh is no way coming in

the way of anvy education and c_giscxplme of school and-

has great respect to institutién and their teachers
inspite their hostile behavior afic} conduct.

21. . Itis submitted that respor;ident no 15 and 16 are
interfering the in guise of CDCi (College development
commities) Zhich has no ngai sanctity and promote
their communa% agenda of dmdmg society which is
ponutmg the young minds whzch become the breedmg
grounds rehgxous mtoierance and hatred, recent
crime mcxcients of mock bxdmg of Muslim females in

Social media through illegal somal media apps i.e.

- - ‘Sully deals” and ™ bully bai” farm‘ alsc indecent and

immoral discussion targeting Mushm females in club

house social media apps , the§e venom is spilled due

to communai and aiv agenda which is against the

humanity and constitutional values of this nation and

same is uncer threat by the divisive forces.

saA

PO ¥
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22. It is submiced catena of judgement Hop’bie apex
court explained secularism as §
= in Aruna Roy v Union of Indxa (2002).& SsC

368, Supreme Court of Tnd:a held that the

essence of secularism Is non _discrimination of
people by the State on tﬁe basis of religious
differences.
In the case ofAbhiram Singh v. C D
Commachem (2017)10 SCC 1, The Court held
that sec&]arism does not say that the State
should ’szfay aloof from religion instead it should
give e@ué/ treatment to every religion. Religion
and caste are vital aspects of our society, and it
is not possible to separate them compietely from
politics.’

3 _ _
The Cgurt held that sécularism is the basic
structure of the Conséfitution and therefore
cannot be amended. ,Sec_-:‘uiarism is derived from
the cultural principle of telerance and ensures the
equanty of all religions. No religion will be at risk
in India because the Government would not be
aligned to any religion. The Court also said that
there is an essential connection between -
secularism and democracy and if we need that

-

democracy should work properly and the

=
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marginalized group can avail the benefit, then

there must be a secular state.”

Thus, the cenduct of the petitioners i.e. wearing

headscarf by £he voung girls is ;}art and parcel of their

cultural and religious practices and no way in coming

“the way of legal functioning an:d respondent teaching

staffs and political leaders are c;pposing it due to their

own personal and political preference, which has no

place in se;uiar society and more particularly in a

_____ Case where department itself has declared that there

is no uniform for the Pre—Univgérsit‘y college and also

suggest acticn against them.

23.  Itis subx;jitfed that respondent no 16 has tainted
past and hz?;s prOVen rec‘ord_ of spreading hatred
against the one partECUiar»com:munity and accused in'
first mob lynching incident in India, wherein he leads
the mob to “naked parade of two Muslim man in
public” at AdiUdupi and still he fhreatens with the
same to the minc;rity community, copy of his recent

media statement is presented herewith as

24, It is submitted that the circular dated
25/01/2G22¢ has to be read aiong with the

departmental guidelines of 2021-22 academic year
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-

and no uniform rule should be zmposed on the

petitioners and any other student of the schooi

-

25. It is submitted that respondeifnt no 15 and 16 are
'Hegaiiy interfering in - the -name of College
development commitiee which has no legal sanclity
form contrary to the “Kamataka pre university

{academic regxstrataow administration, grant-in

etc.) rules 2006” and promoting their divisive

political agenda.

26. It is submitted that when the controversy arises
in the case-of wearing headscarf in NEET exam and
AIIMS medical exam Hon'ble fKeraEa high court has
appreciated the contention offMusiims girls students
and permitted them to atten?ld the exam with the
headscarf considering wear‘;;ng headscarf doesnt
come in the purview of ‘impefdiments suggest under
Article 25% of Constitutiontg of India. Copy of
(2016) 2 KiT 601 KFRALA HIGH COURT AMNA BINT
BASHEER ~ AND ~ ANOTHER Vs.
CENTRAL BOARD OF SECONDARY EDUCATION is

presented herewith as ANNEXURE |}

Zman

27. It is submitted that petitioners have no other

remedy azzept filing this writ petition.
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28. It is subfitted that petitioners have not filed any

other writ petition or app{ication:a seeking similar relief.

GROUND FOR THE INTER@M PRAYERS

29. :It is sdBmitted that petitiioners_ are not able to
attend the regular physical dasfses since 15¢ Jan 2822
and losing their v.a‘fuable acade{mic period which may
cost their education. -

30 It is submitted that respondent teachers have
marked abs%nt in petitioners’ attendance illegally
several times in Nov and Dec 2021 and continuously
in month of 3an 2022 inspite they attended the schoo!
and forcefully sent them out of the class in order to
prevent time from attending miain exam.

31. It is submitted that ;:gietitioners have not
committed any wrong and facet! discrimination due to
some fringe element in the schoel and society.

32.  Itis submitted that petitiofers are ready to abide

- with all the rules and nc;rms of the school
undisputediy. with the foﬂowi;gng, their cultural and

z -

LA = : e
> of wearing headscarf.

T
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33. It is submitted that if interim relief is not granted
at this stage then petitioneiars valuabie ,right of
education will jeopardize anéﬂ secular and human
agenda- will get defeated by the communal and

-
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i i of
divisive agenda inspite have rules in the favour

petitioners.

PRAYER

ﬁ ) | . H F 4
WHEREFORE, it is'humbly prayed that this Hon ble Court

be pleased 190

i.issue the WRIT OF MANDA%MUa and order to
respondent no 1 and 2 to mmatfe enquiry against the
Respondent "5 college and Respondent no 6 i.e.
Principal for violating instruction enumerated under
Chapter 6 heading of “Important information” of
Guidelines of PU Department for academic year of
2021-22 sa"ne‘ at ANNEXURE 3 for maintaining
uniform in ‘cne PU college., |
2. Issue WRET OF MANDAMUS to Respondent no 3
conduct enquiry against the Respondent no 6 to 14

for their Hostile approach towards the petitioners

students.,

-

3. Issv2 WRIT OF QU2 WARRANTO against the
Respondent no 15 and 16 un;:ier which authority and
faw they interfering In the administration of
Respondernt no 5 school and promoting their political
agenda. And,

=
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4., DECLARE that the status quo. referred in the letler
dated 25/01/2022 at ANNEXURE H is with the

consonance to the Departmejht' guideiines for the
academic year 2021-22 same at ANNEXURE 3.,

5. Grant any other relief cons:dcnng the fact and

circumstancegof the case, in the interest of 3usucc and

~ good conscience.
INTERIM PRAYER

o ‘Wherefore, Petitioners humbly - prays to this Hon'ble
o court to direct respondent no 5 and 6 to pe.rmit
" petitioners to attend classes with g':heir headscarf without

any bias and discrimination and ajf!sc provide attendance

in all days in which petitioners fgf)rced to leave classes,

due to bias approach of teach'ingi staff, in this academic

year or till the disposal of this writ petition, in the

interest of justize and equity.
Bangalore

. 29 /01/2022 | Counsel for petitioners

ACCESS LAW Mohammed Tahir

& YOX SPECTRUM HOUSE’, % _ KAR/1663/2012.

= #0865, CockBunmirRead,
Hsar Bamboo Bazar, B3hing Patsnl Pumyp,
Shivail Nagar - 560051,
Priono © 9141162893

7 -
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TN THE HON'BLE HIGH COURT OF
KARNATAKA AT BANGALORE

'(Original Jurisdiction)

Writ Petition No = 2744 y2022 (GM-EDU)
Between ' |
Ayesha Hajeera Almas and others . Petifioners
And :

Chief Secretary
Primary and Higher Education
And others | Respondents

VERIFYING AFFIDAVIT

I, Karani Sadiya Banu W/o Mupthi Méhammed Abrurul, Age
about 40 years, R/at No 2-82 C, i(avrady, Opp to Urdu
School,Kandlur, VTC, Kavrady , PO Kavradi, Kundapura,
Udupi -576211 today at Bangalore, mother and
representing Pe{itioner no 11in thés petitioner state and
affirm also on the behalf ofy other petitioners and their
respective representatives as undeti |

1.1 am the representing petitioner ho 1 and this and

conversant with the fact of this case as issue and relief

of all other petitioners are uniform so I am also-
presenting zhis verification affidavit in their behalf, 1
am weii conversant with the facts deposing hereto.

2. That the statements, made in paragraphs 1 to 33 of
the petition accompanying this affidavit are true to the
best of rmy knowledge, information, and belief and

based on the narration of petitioners students
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3. That the documents i.e., produced as Annexure A’ an

k %, L are originals or true computer ¢opies of the originals,
1

annexure J is the guidelines (?owmoaded from the

department official website,

Identified by me : | ' >

Advocate

Bangalore Deponent

29-01-2022 Sworn to and sigg;)ed before me at

' Bangalore on this 29% day of Jan, 2022
No. of corrections

=
3

3 %TW-C?&

il

i
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ANN EXORE P
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COMMITTEE MEETING
Date: 31/01/2022

The Chairperson of the College Development Commiﬁ:ee held a

meeting and announced the government’s order in detail.

Those attended the meeting.

1)ALMAS - 2" Science Sd/-
2)ALIYA ASADI — 2™ Commerce B, Sd/-
3) SHAFA — Commerce B Sd/-

4)BIBI AYESHA - 2™ Commerce B Sd/-

5) RAHMATH PARENTS - 2" Commerce B PARENTS Sd/-
6) SADIYA

7)IPTHISAM PARENT Sd/-

8) DEPUTY DIRECTOR Sd/-

9) Mrs. TARADEVI Sd/-
10) RESHAM 274 Commerce A Sd/-

11) UDAY KUMAR ,.

12) JAYESH KAMATH, MEMBER Sd/-
13) Smt.LATA RAO, MEMBER Sd/-
14) Smt.SHANTHI, MEMBER Sd/-
15) Sri. DAYANAND, Senior Lecturer Sd/-
16) Kum TANUSHA, Student Member

17) Kum BRUNDA, Student Member

18) JAYALAKSHMI HIGH SCHOOL HEAD
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The President of the College Development Committee informed on
the government order on the wearing of hijab demanded by
students (4) and their parents.

Under the government's directive, these students were asked
to come to the college wearing their uniforms, as they had been in

the past, until the government formed a committee to study and
take a final decision.

All community students are studying in college. The welfare
of everyone is very important. Because of one community
objeoctions are coming from all other communities and such
opportunity should not be allowed for it and he toid the parents to
send their children in the same uniform worn by them in the

previous year.

In the next financial year, lets follow as per the final decision

of the government.

One of the student’s parents informed us that we have been
asking the principal since December 10th. For which a member said
it cannot be decided by a président or a principal. Since 1985, the
College Development Committee has adhered to the wearing of
College Uniform code. It cannot be decided by the Principal alone.
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In the Social Media the issue of hijab has not been taken up
by the College Principal, any lecturer or development committee.
The Media has repeatedly asked the principals for their stand on
this issue. -

Mrs. Taradevi, a member of the Development Committee,
urged parents to resolve the problem here, and informed the
students to think from the perspective of their education.

All students were asked to cooperate together in shaping their
future, and should avoid coming in contact with Electronic Media.

The Deputy Director of the PU Education Department spoke
to the parents on the Importance of uniforms and said that
lecturers would be able to look at all students equally when
teaching a lesson. Parents were asked to send their students to
college in the uniform that they wore in the previous yeér and to

help them with their education.

Students should come to college without Hijab. If in case Hijab
is worn it will be violation of the discipline of the college, and the

college atmosphere should not be spoilt anymore.

These students were advised not to ruin the environment of

this college or any other college in Udupl.
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If parent send their children to coliege with Hijab, Disciplinary
iction will be taken against the students.

I A Sir

Sri.Raghupathi Bhat Sir Sd/-
Principal

" amod KP Sd/-

PI, UTPS Yeshpal Sir  Sdj/-

Y o 25
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_ _ -hapExupE 3.
KARMATAKA GOVERMMENTS PROCEEDINGS

~ SUBIJECT: Regarding dress code of Studenis of all schools and

colleges in the State.
Read: 1) Karnataka education act 1983 -

2) Government Circular No 509 SHH 2013.
Dated: 31.01.2014
INTRODUCTION:

The above mertioned Circfilar No. 1 Cf the Government of Karnataka
Act of 1883 passed in 1983 (1-1995) Article 7 {2) As explained in
paragraph (5), the studerfs of all the schools of the State of
{arnataka shal’ act in the same manner as in the family and shali not
be confined to an‘y particular class. The government is empowered to
issue appropriate directicns Lo schools and colleges undar section 133
of the present Act. |

In the above mentioned ‘:érc:uiarv:"ao. (23, Pre university education is
| an imporfant stzge in a st@dent’s life. Development committee are
be’ihg set up in all the scheols a-d colleges in i:hé state in grder o |
comply to all the notice= issued by the gevernment and to ensure =
appropriate utiiization of the fund: and to develop the infrastructure
and to protect and inﬁpmx’_e e quaity of ecucation. It is entrusted to
discharge fundiions in the schools and colleges as per the decision of

the respective development comir tises.

Be it anv sup=rvision com-itie- in educatioral institutions (Govi

schools and coireges — SL:MC. 1 7 vate coliege, parenis and teacher’s

e e .
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committee and such institution/s administrative department) in an
intention to provide condudve educational environment they should
formulate and execute the rules which are in consonance with the
government policies. Such committee’s decisions will be regarding to

their respective schools and colleges.

Student programs will be conducted for the convenience of all the
boys andgiri'é students to take part and bring ir uniformity, however
n: certain educational institution it is noticed that several students are
following the practice as per their religion, due to vvhich_equaﬁty and
unity is being affected in the schools and colleges which is brought to

“.ae attention of the education department.

In the cases before the Supreme Court of the country and the High
Courts of various States relating te the Uniform Dress Code instead

of the Personal Dress Code, the following are the decisions as foliows:

1) The High Court of the State of Kerala in WP No 35293/2018
Dated: 04-12-2018 The Court has stated the principle stated in

Order-9 as follows:

"9. The Apex Court in Asha Renjan & others v / s State of Bihar
™ & others [(2017) 4 S5CC 3971 When the Balance Test is
accepted, the comipeting rights have been taken up and the

individuat interest must have a larger oubiic nterest, thus

coriflict to competing -ight: <an be resoived not by negating
individual rights but by uphoiding larger rights to remain to hold

”

such retationship between instituion and students
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2) In the case of Fatima Hussein Syed vs. India Education
Society and others, (AIR 2003 Bom 75), a similar issue has
arisen in the Kartik English School, Mumbai, which has been
examined by the Bombay High Court. The Principal of this
school directed the applicant not to wear a head scarf or cover
his head in violation of Article 25 of the C;: nstitution. Finally, it
was decided that it was not violation of art cle 25 of cons_’ci'tution
India.

3) By considering the above mentioned decision rendered by the
supreme court tha: Madras High Court also V.Kamalamm Vs
Dr.MGR Medical University. Tamilnadu and otﬁers, in the
decision the court has upheld the decision to aij:er the dress

code.

As per the above mentioned decision rendered by the Hon'ble
Supreme court and by various High courts, to dire-ct_raot to wear
headscarf's and also-not to allow covering of the head is not
violation of article 25 and also the government has arter
thorough contemplation of Karnataka educatien act 1983 has

ordered as hereunder.
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Government Order No: EP14SH2023 Bangalore;
Date: 05.02.2032,

On the basis of the factors mentioned in the circular, by utilizing the
powers enshrined in Karnataka education act 1983, under subsection
(2), it is ordere:d in all the Government schools to mandatorily abide
« the uniform which is prescribed by the Government. Frivate schools
shall allow to viear only such uniforms which are prescribed by their

respective administrative commitiee.

e O

= Colleges comirg under the jurﬁsdiction of pre university education
board shall wear the ur:‘forfn as per the respeciive college
development committee (CiDC) as administerad. In a circumstance
where the uniform is nct prescribed by the governing body, it is
directed to wear such uniform which protecis eguality and solidarity

and which will not affect the public peace.

By order of the Governor of iKarnataka
and by his name
-
4 (Padmamni Si)
Under Secretary to Government

Department of Education {Pre-University}

Yy Ty 17 oorglabtd <7
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IN-THE HIGH COURT OF KARNATAKA-AT BENGALURU

W.B.NO.2146/2022 { EDN-RES)
C/W -

. W.P.N0.2347 /2022
BETWEEN: s

Ayesha Hazeema Almas ... PETITIONER

AND:

The Chief Sécrétary,

Dept. of anary and ngher Educatzon ,
and others _ ... RESPONDENTS

*N’f‘fu*

STATEV!ENT OF OBJECTIONS FILED ON BEHALF OF
RESPONDENTS - STATE

Under Rufe 21 of the Karnataka High Court Wnt Proceéding

- Rules, the Respondeni's State above named humbly submits a$

fol!ows

1. Wrik Petatnon No. 2146 of 2022 has béen filed by three

’ Second Year P.U. -students and two First Year P.U. studénts of

Govemment P,U Co! ege for Girls, Udupi City, Udum seeking

fo iowmg prayers - .

(i Writ of. mandamus to -initiate enquiry
.- against Respondent No.5 - College and

. .Principal for violation of guidslines of Pré
University Department for the academic

© year 2021-22 at Annexure-3;

(ii}  conduct enquiry against the Respondeént
- Nos. 6 to 14 for -their. hostile approach
towards thé Pelitioners; .

A 5 OXea S &
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(iif)y wrt _of Quo-warranto  against the
Respondent Nos. 15 and 16 under which

Tmm e e e e E— -authorr‘y‘arrd—taw—they—are—xrrterfemg-m—the-” e
’ administration of Respondent No.5 -
Scheol/College;

(iv) Declaration status-quo referred in Letter
dated 25.01.2022 at Annexure-H is with the
consonance to the department guidelines
for the academlc vyear 2021-22 at
Annexure-J and along with other reliefs. -

2. Writ Petition N0.2347 of 2022 has been filed by the
second Petitioner in W.P.No.2146 of 2022 daiming to be a
student of second year P.U of Government P.U. College for. Girls,
Udupi Cty, Udupi seekmg following prayers:-

(i} Issuean apprepriate writ, order or direction in
the nature of mandamus directing the
Respondent No.2 not to interfere with the
Petitioner’s fundamental right to practice the
essential  practice of her rehgtm including
wearing of hijab to the 20¢- Respondent
Umversrty while attendmg ciasses

(i1} Issuean appropnate wiit, order or dxrec“lon in
the nature. of _mang[amus directing the
Respondents to permit the Petitioner to wear
hijab (head-scarf) whilé attending her classes,
as being a part of essentxal practxce of her
religion; -

(ifi) Issue an appropriaté writ, order or direction in
the nature of. mandamus declaring that ‘the’
Petitioners ~right to  wear nijab is a

: fundamental right- guaranteed under the

A - - — ‘ constitution guaranteed under Article 14 and

7 o .. 25 of the ! o*xstxtutzon- of India ahd is an
R essential practice of Islam relfgion;

- | S g o@@&m‘&\\\x
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3. - At the outset it is submitted that these Writ Pétitions
are ne ather mamtamablc on facts nor on law and hcn(:c, the

same are hab!e to be dzsrmssed

4., The 'seépnd-pét‘i'tioner has preferred the above writ
petitions su;ip%eséi?ig' the filing of the o’cher petition with identical
interim and. mam refief- and esoousmo the same cause of actioh
arid therefore both Petstsoner are liable to be dismissed on thé
ground alone’ of suppress;on of material facts with _exempiary

costs. - - .

5.-In _abs—é_n_'—c_e of a settled law 6n thé disputed question of
facts and withbut proper declaration of fact, writ petition for
adiudicating question of law involving said disputed facts cannot
be maintained. When the matter mvo}ves diéputed quest'ion of
fac:ts without any Fndmg/dedaratxon by the cémpeterit authority
or the court cannot be interfered by this Hon’ble Court in writ

petition preferred under Article 226 and 227 of the Constitution -

of India.

6. There is no sufficient pleading and any sufficient

material placed on rectrd in support of the main prayérs/interim
prayer sought in the writ petition and theré both the Petitions are

liable to rejected on this ground alone.

- . I T SR - F. o~ I DAaRiRiaes e E ~
7. Thne eliefs sought i the Wit Peltion cannot bBC

granted and the Petitioners have not given any representation to

the Principal ~ Réspondent No. 5 or College Deveéiopment

Committee. The Respondent — P.U. College being an institution

goire%néd under thé Karnataka Education Act, 1983 is under che

A &&\s\'\:\&i &—Q )
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adrinistration of the Respondent No. 5 — g:éliege'Deveiopment
Committee under the chairmanship of Xoéai M.L.A. and other
office bearers. The Karnataka Education Act 1s a comprehenswe

leg:slation and a complete .code, which reguiatfes the EducatxouaE
Institutions in Karnataka. Section 6 & 7 reads as follows:

6. "Educational _ institutions :to be in
accordance with this Act. - No educational institution .
shall be established or maintained otherwise than in o
accordance with the provisions of thrs Act or the
rules made thereunder.

7. Government to prescribe curricula, etc.- (1)

° Subject to such rules as may be prescribed, the

State Government may, W respect of educational
institutions, by order specify,-

- " (a) the curricula, syllabi and text books for
any course of instruction;

(b) the duration of such course;
{(¢) the medium of instruction;

{d) the scheme of examinations and
evaluation: ’

d@h

' {e} the nuraber of working days and working
hours in an academic year;

“(f) the rates at which tuition and other fees,
building fund or other amount, by
whatever name called, may be charged
from students or on behalf of students;

i)

w
"o

the staff pattern ({teaching and non-
teaching) and the educational and cther
qualifications for different posts;

Hudatat
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(i)
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the facilities to be provided, such as
buildings, sanitary arrangments,
playground, furniture,  equipment,
library, teaching aid, laboratory and
workshops; : -

such other matters as are considered
necessary. -

(2) The curricula under sub-section (1) may also includé
schemes in respect of,- ;

(a)
(b}

()

(D)

(e)
)

(9)

_ population education, physicél’educatioﬁ,

moral and ethical education; : .

health education and sports; ™

socially useful productive work, work
experience and social service;

innovative, creative and - research

activities;

promotion of national integration;

piromotion of civic sense; and

inculcation of the sense of the following
duties of citizens, enshrined in the

Constitution nameély:-

(0 to abide by -the Constitution and
respect its ideals and institutions,
the National Flag and the National

Anthem;
(i1} to cherish and follow the nobie
ideals which inspired cur naticnal

struggle for freedom;
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(iii) -

to- uphold and protect ihe
sovereignty, unity and integrity of

_India;

(iv}

(v).

(vi)

s {vii) - -

(viit)

(ix)

(9

The prescription under sub-section

may

to. defend th'e.f ouniry and render
nationa! service: when, -cailed upon
to do sO;- . )

tg promote harmony and the spirit
of . common-_brotherhood amongst
all the people of India transcending
religious, linguistic -and regional or
sectional diversities to renounce
practices: derogatoyy to the dignity
of wormen; . .. :

to value and preserve the rich
heritage. of our composite cu fture;

to protect and improve the natural
environment. including  forests,
lakes, rivers and wild life, and to
have ‘compassion for  living
creatures; e -

v develop the scientific temper,
Kumanism and the spirit of inqulry
and reform; :

to safeguard pubiic property and to
abjure violence;

to strive towards excellence in all
spheres of individual and collective
activity, so that the nation
constantly rises to higher levels of
endeavour and achievement.

)

(i
be different for the different

categories of educational institutions.

& A SO
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2.6

(a) The objectives of education at the
primary levei shall be universalisation of
education at the primary level by
comprehensive- access by both formal
and non-formal means and by improving
retention ~ and completion rates with
carriculum development and teacher
education toc help children® attain the
required level of achivement in the
following basic purposes:- -

(i} development of ‘basic skills' in
' literacy in the mother tongue and
Kannada (where mother tongue is

not  Kannada), numeracy and
communication; '

(i) development of ‘life skills® for

- “understanding of and meaningful
interaction with the physical and
sucial environment, including study
of Indian culture and history,
science, health and nutrition;

(i) .introduction of 'work experience’ or

socially useful productive work to

provide chiidren with the ability ©0

.help-themselves, to orient them to

i the -work processes of society and
" “to develop right attitudes to work;

'(iv) promotion of valués including

moral values; and

{v) ‘development of good attitudes
“lowards furthier iearning.

The main objective of education at the
. ‘sécendary-level shall be te impart such-
- general education as may be prescribed

so as to make the pupil fit either for
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higher academic studies or for job-
oriented vocational courses.

"The gernieral education so imparted _shaii,
among others, include,- .

(i) the development of linguistic skills and
' literary appreciation in the regional
’ language;

(i) the aitainment of prescribed standards of
proficiency In any two other selecied
languages among classical or modemn
Indian languages including Hindi and
Fnglish;

(iii} the acquisition of requisite knowledge in
mathematics and physical and biociogical
sciences, with- special reference to the
physical environment of the pupil;

(iv} the study of soclal sciences with special
reference to history, geography and
civics so as to acqguire the minimum
necessary knowledge in_regard to the
State, country and the world; -

(v) the introduction of 'work experienca’ or
'socially useful productive work’ as an
integral part of the cumriculum; and zg

(vi) training * In° ‘sports,..games, physical
exercises and-othef arts. = . --

{(5) 1In every recognised educational
institution,- (a) the ‘course of instruction
shall conform_te the’ curricula and other
conditions-under sub-section {1}; and {b)
no part of the working hours. prescribad
shall be utilised for any purpese other
‘than instruction i accordance with the

curricula-, ) & \
L3 N ‘-’\
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Section 133 reads as follows:

“133. Powers of Government to give directions.-

(1)’
~° .other provisions of this Act, by order,
“-direct -the Commissioner of Public
- Instruction or the Director or any otheéer

- (2)

(3)

The Karnataka Educational

Regulation and Prescription of Curricula,

The State Government may, subject to

officér not below the rank of the District

) Educatlonai Officer to make an enquiry

or to take appropriate proceeding under

- this Act ‘in respect of any matter

specified in" -the said. order and the
Director or the other officer, as the case

.may. be, shall report to the State
’ Goyemment in due course the result of
the eénquiry made or the proceeding
" - -taken by him.

The State Government may give such
directions to any educational institution
or tutorial institution as in ifs opinion are
necessary or expedient for carrying out
the purposes of this Act or to give effect
to. any of the provisions contained
therein or of any rules or orders made

" thereunder and the Governing Council or

the owner, as the case may be, of such
institution shall comply with every such
direction.

The State Government may also give

such directions to the officers or
authorities under its control ‘as in its
opinion are necessary or expedient for

r'::urr\]nnn out'the nis xr;}r\coc of thic D.r“" '::nr!

it shall ‘be the nnry of such nrrur-er- or

authority to comply with such directions.

Institutions (Classification,
tc) Rules, 1995 has

X) m&\n\w &
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been formulated by the Government of Karpataka.in exercise of
powers conferred by Sub-Section (1) of Section 145 of Kamat_aka

Education Act, 1983, which prescribes Rule$ for the Educational
Institutions in Karnataka. Rules 11 to 15 reéd as fo!lqws':

"11. Provision of Uniform, Clothing, Text Books etc..

(1) Every recognised educational institution may

' specify its own set of Uniform. Such uniform
once specified shail not be changéd withiri the
period of next five years.

{2) When an educational institution intends 1o

- change the uniform as specified in sub-rule (1)

above, it shall issue notice to parents in this
regard at least one year in advance.

(3) Purchase of uniform clothing and text books

. from the school or from a shop etc., suggested
by school authorities and stitching of uniform
clothing with the tailors suggested by the
schoot authorities, shail be at the -option of the -
student or his parent. The schoo! authorities
shall make no compulsion in this regard.

12. Parent Teacher Committee.-

(1} 1t shall be the duty of the head of every
recogriised educational institution, to constitute
a Parent Teacher Committee within thirty days
of the commencement of each academic vear;

W

(2) Till a Committee is constituted, under sub-rule
- (1) the committee constituted in the preceding
academic year shall continue to function;

-~
W
St

The parent Teacher Committee -for each

sducglivnal  institution shall ceonsist ‘of the
following:- :

‘ | & &&w;\i\ S}N




(4)

(5}

(6}

(7) :

- Member Secretary of the Parent-Teacher

11

220

{(a)} Three representatives of the parents of
the students who have studied upto
SSLC or above of whom one shall be a
woman and they shall be selected from
among the willing parents.

{b) The head of the institution;

{c) Three cdass teachers in the institution -

selected by rotation;

(d) the Secretary of the Governing Council of
the Educational Institution; ,
Whereas, the members of the Parent teacher
committee specified by clauses (b) and (d) of
sub-rule {3) shall be ex-officio, the members
selected ‘under clause (a) and (b) of sub-rule
(3) shelt hold office, for the period till the néext
committee is constituted under sub-rule (i).

The functions of the Parent-Teacher Commitiee
shall be as follows:-

(@) to redress the grievances of the studénts

and their parents, if any;

(b} to devise such action programmes as
could be conducive for a healthy studént-

teacher, -parent-teacher, teacher-
management, parent-managament
relations.

2 {c} any other activity conducive o the

welfare of the students;

. The Secretary of the Governing Council shall

. be the .Chairman of the Parent-Teacher
- Commitiee.

The Head of the Institution shaill be the

_}g @&\5&;&\3\
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(8)

(9)

(10)

(11)

22

Committee. He shall call for all the meelings of
the committee, draw up proceedings of.the
Board and give effect to-the. decisidns of the
committee under the orders -of the Chairman of
the comm:’c“ee,,Aﬂ the’ proceedings of the
committee shall’ be authenticdted by the
Chairman. The correspondence and other
secretarial activities shall. be carried on by the
Member-Secre wary- -

Every -decision . of - tbe . Parent-Teacher
Committee shall be taken ‘by an ordinary
majority of the elected. members present and
voting. In case- of equahty of votes, the
Chairman shall-have a casting vote.

-0 N ; _‘. ;
The Parent-Teacher Commiittee shall meet at
léast once n three ‘'months i the premises of

- the educational institution. If:the Chairman is

unable to attend such- quarter!y meeting, he
shall authorise some other’ member to chanr
such meeting.

Meeting notice shall be’ despatched to the
members of the parent Teacher Commitiee at
least ten days in advance. The guorum for the
meeting shall be one-third -of the total
members of whom at!east one shall be a
narent member.

The first meeting of every monthly constituted
parent-Teacher Committee shall be held on the
day of its constitution. An order constituting
the committee shall be issued by the Head of
the Institution.

Meetings of the Parent-Teacher Commitiee
shail be neld during working hours of the

g
schoel with in the premises of the Institution.

Ehi
W
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15. Violation of Rules regarding admission fees or :
any provisions in the Act or Rules bv the Instltutron -

[(1)11 Any parent who is aggrieved by, -

(a} violation of any of the provisions of these rules
with respect to admissions by the institutions;

{(b) violation of any of provisions- of these rules
~with respect to collection of fees; may file a
cpetition in writing to the District Lévél
. Education Regulating Authority constituted
- under 1 [rule 16]

. 2 [(2) "The District Reguiating Authority may
: also suo-moto or on complaint. made by any
" person interested orally or otherwise make an
Jenquiry to satisfy themselves as to thé
" correctness of the complaint and may pass as.

if may consider fit, after giving an opportunity
" to, the party adversely affected by it an
" opportunity of making representation.

"8. 11‘: “is clear from the above provisions that the
Educatf&m Acé' and Rules made thereunder empowers the
Educational Inst:tuttons thh discretionary power o specify its
own set of umform ror their students. By virtue of the powers
mentsoned above m Rule 11 of the Karnataka Educatsonal
I_nstatutsons (Ckass;ﬁcaaon Regulation and Prescr;pmon of
Curricula, etc.) Rul es, 1995, the Respopdent No. 5 - P.U. College
nas maCe it. comou!sory to have its own uniform for the

studemg

9.-" -The" institutions have been following the uniform

~ dress code from several years and some of the resolutions and

& aﬁ‘&i\‘-\i %‘_\\
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photograpghs of the students wearing uniforms is produced to
“that effect is produced herewith and marked as ANKEXSR,: -R1

senes which has bgen an undisputied fact.

10. Petitioners herein and their parents are fully aware of

]

the uniform system adopted in the college at the tme of

admission. By taking admission to the institution, they have
submitted themselves to the uniform and educational systern
being imparted.. Furthermore, the Petitioners héve voluntarily
given their undertaking that they will abide by the dress code
along with the discipline of the institution. The Petitioner, while
invoking the equitable writ jurisdiction ought to have disclosed
this aspz;’fct before this Hon’ble Court. Having nét approached the
court wifth clean hands, they are not entitled to any equitable
relief. The Petitioner are now estopped from contending
otherwise. The uhdeﬁaking given by the Petitioners are produced
and marked as ANNEXURE-R2 series.

11. Itis submitted that the fristitution has received' such
volu*atary undertaking from all Students at the time of admission
and as such students cannot claam any excepuon or exemption
from the prescribed dress code It is pertmcm to note that the
Petitioners herein were roi!owmg the dress cade and they did not
ask any exemption until December 2021_. It is only at the end of
the academic year 2021—22"\,«1.‘695 j'ust two months were left for
the cormnpletion of &ca démic’ yéar, that this issue was
unnecessarily raised. TheAPeUtxoners di_d 'nqt }éise any claim at

the time of admission prior ’co:becember 2021. Since the

Petitioners have given their consent or uhdeﬁaking to follow the

& @ﬁ&&\@
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uniform system Of the dress code, they are estopped from
claiming -such exemption at a later stage after completion of
maior- gort'on or 70- 75% of the acariemrr‘ 2ar.

12, It §s_‘s'ubmittec-i “that Respondent No. 5 - Institution
has followed- tﬁe' Ka‘météka Education Act, 1983 and The
Karnataka Educauonag Institutions (Ciassification, Regulation and
Prescription of Cumcuia etc) Rules, 1995 referred above and
directed: the scudents to foi)ow tHe uniform dress code in the

college campus and d*ass rooms The long standmg practice of

this unifolm system is a settled fact, accepted and admitted by
the College De\_/é_i-opi'nent Committee under the Chairmanship of
local M.LA. and other office bearers have discussed the subject
on 31.01.2022 in the presence of some of the Petitioners and
their parents. The reguest of the Petitioners was discussed' at
- iengih and aftér analyzing the law, public order, and notEOné of
secularism, equality and conflicting interesf, it was decided that
the eiisting uniform system shall continue. The studénts
including the Petitioners cannot be allowed to wear hijab inside
the premises of the Institution and if they violate the dress code
and Wear Hijab, such act shall amount to violation of codé of

conduct of the Institution and be considered as a subject matter

of disciplinary action. It was made clear that strict action shall be
taken againét such indiscipline and thus studenis were requested
to follow the discipline and uniform dress code nrc-scrrhnr! by the
lege. Copy of the resolution dated 25.01.2022 and 31.01.2022
is produced and marked as ANNEXURE - R3 & R4 respectively.

(o]
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13. It is submitted that the State éoyemmerit in exercise
of its power of superinte}ldence and contro} over the institution
under the Karnataka, Education Act is'_éued directions on
25.01.2022 that the Government is exémig‘ﬂing larger issugs of
dress code and uniform system up to PU level and there are
conflicting views and interest in the sﬁbjecit and in view of the
sensitivity involved in :the matter a high level cornmittee is beiﬁg
formed to examine and report back with the recommendations to
the Government. In the meanwhile, it was also directed that the
Respondent No. 5 — College shall continue with the existing’
uniform dress code fill a comprehensive policy or decision is
taken on the subject. The said direction of the Government
taken on 25.01.2022, and of the above proceedings of College
Déve!épme’nt Committee on 31.01.2022, has been specifically
communicated to the students tf;ré)ﬁgh instructions dated
01.02.2022 by Registéred Post. Copy of the directions dated
25.01.2022 and 01.02.2022 is produced herewlth and marked as
ANNEXURE — R5. & R respectively. |

14. It is submitted that both the institution and the
Respondent — Department are receiving various requests and
complaints regarding the issue of Uniform. On the basis of the
claim made by the Petitioners, certain other students are also
taking their own dress code or patiern as per their religicus
beliefs. Since the issue involved is very sensitive and only an
expert committee can decide such matters, the institution and its
administration shall be in a better position to decide such issue.
"In M., Venkata Subba Rao v. M. !Jenkéi:a. Subba Rao
rep‘ogted in 2604 (2) CTC 1, the court upheld this contention.

& iy, & &
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The relevant extract of the judgement is produced herewith for
ready reference: ’ -

“15. In regard to the arguments.as to
the power of a matriculation school to
impose fine, reliance was placed on
Regulation 21 relating to imposition of —
minor punishments. It is true that under o
Regulation 21, there is no provision for
imposition of fine for any irregufarity or
breach of code of conduct on the part of
the teachers. In fact, the code of conduct
for teachers and other persons employed -
in- a matricdlation school is detailed '’
under Appendix-VII of the Regulations.
Imposition of dress code is not one of the
code of conduct enumerated thereunder.
However, we have traced the power of
the management to enforce dress code,
by issvance of directions in order to
maintain uniform discipline, to clause 6
of Annexure VIII of the Regulations.
When the management of the school is
empowered to Issue directions to the
teachers to be followed, the necessary
coroflary would be that, for non
compliance of such directions, the
management is entitied to take action.
We find that fine is one of the modes of
imposition of penalty on the students for
violation of the disciplinary regulations.
Of course, the learned counsel for
appeliant is right in contending that in
. the event the directions are not followed,
: the management may be at liberty to
: take disciplinary action. In view of the
. fact that the overall control of the school
- i shall vest with the management as per
. Regulation 3 coupled with the power
. under clause 6 of Annexure VIII of the
I Regulations, we do nolt find any
. irregularity in Imposing fine on the
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teachers for violation of the directions
issued in respect of the-dress code.. For
the said reascn, we are unable to-aécept
the challenge to the “impugned order
imposing fine for non-compliance of the

" directions issued by way of czrculars in
regard to the dress code

16. For the foregomg reasons and also in

view of the fact thal the teachers are
entrusted with not only teachmg subjects
prescribed under the syllabus, but also

“entrusted with. the duty .of ¥nculcating
discipline amongsf the -students, they

should set high -standards of disciptine
and should be a role model for, the
students. We have- efaborately referred
to the role of teachers in the.eatlier
portion of the order. Dress code, in our
view, is one of the mrodes [0 enforce
discipline not only amongst the students,
but also amongst the teachers. Such
imposition of dress code for ‘following
uniform- discipline cannot be thé subject
matter of litigation that too, at the
instance of the teachers, who are vested
with =~ the responsibility of inculcating
discipline amongst the students. The
Court would be very slow to interfere in
the matter of discipline zmposea by the
management of the school only on the
ground that jt has no statutory
background. That apari, we have held
that the rmanagément of the respondent
school had the power to issue circulars in
terms of clause 6 of Annexure VIII of the
Regulations. In that view of the matter
also, we are unsble to accept the
contention of the learned counsel for
appelfant in questioning the circular
imposing penalty for not adhering to the
dress code.”

1
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It is alsc a seftled law that when there are personal
interests and larger interests involved, the Sissue Of personal

interest must vield to larger interest as decided in the case of

RANTRE rer we i WleST U

Asha Ranjan and Others v. State of Bihar reported 2817
{4) SCC 3987. In Fathima Thasneem v. State of Kerzla
reported in 2018 S<C Gnline Kerala 5267, the court
emphasized on the State’s duty to impart education. The

relevant extract of the judgement is produced herewith for ready
reference::

. "6. - Imparting education is a State
: function. Therefore private educational
: institutions discharge public function.
: Assuming that it is not a public function
*in régard to the prescription of dress
" code, the Fundamental Rights can be
claimed as against the private actors
" harizontally. Horizontal application of the
- Fundamental Rights has been accepted
by the Apex Court’in various judgments.
{See judgments of the Hon'ble Supreme
Court in I.M.A. v. Union of India {(2011)
7 ‘5CC 179}; R.Rajagopal v. State of
_Tamil Nadu [(1994) 6 SCC 632], PUDR v.
Ynion of India [{1982) 3 SCC 235]}.

7. Fundamental Rights are either in
_nature of the absolute right or relative
-right. Absolute righis are non-negotiable.
Relative rights are always subject to the
restriction imposed by the Constitution.
The religious rights are relative rights
(see Art 25 of the Constitution). In the
" absence of any restriction placed by the
State, the Court need not examine the
matter in the light of restriction- under
the Constitution. - The Court will,
therefore, have to examine the matter
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on a totally different angle on the confiict
between Fundamental Rights available to
both. The Court has to examine the

" prioritization of competing Fundamental

Rights in a larger fegal principle on which
legal system function in the absence of
any Constitutional guidance in this
regard. The Constitution itself envisage a
Society where rights are balanced fo
subserve the larger interest of the
Society.

8. In every human relationship, there
evolves an interest. In the competing
rights, if not resolved through the
fegisiation, it is a matter for judicizl
adjudication. The Court, therefore, has-to
balance those rights fo uphold the
interest of the dominant rather than the
subservient interest. The dominant
interest represenis the larger interest

" and the subservient interest represents

only individual interest. If the dominant
interest is not allowed to prevail,

subservient interest would riarch ~over

the dominant. interést -résulting in chaos.
The dominant interest, in-this case, is$ the
management of thé “institution. If the
management .is not given free hand to
administer and manage the institution

that would . denude tnetr fundamemaz'

right. The Constitut;onai _right Is" not
intended o protect : one “right by

- annififating the righis-of others. The

Constitution, _in ~“fact, intends to
assimilate those plurai interests within its
scheme w1thoat ‘ahy ~ conflict or in
priority. However, . when “there “¥s 2

-priority of interest, individual - interest

must yield to the larger interest. That is
ol ad~Ya Al ” :

oI
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It is -submitted that the matters of
internal discipline must be maintained by

the Institution concerned. It is submitted
- that the idfernal decision taken by the

ek ru i i . LN T

Respondent No. 5 to regulate the internal
conduct .cannot be considered as
unreasonable or arbitrary. It is also
Submitted -- that . there js nothing
Jpbreveniing Ihe student from wearing
hijab ‘outside the premises of the
“institution.” .

15. It is submitted that the Respondents or theé
Governm'entvié'.not in favour of any' particular student or group
nor ar‘e.the_\;{ interested n interfering with the religious beliefs.
The Only_'cohcem_" of the Government is to maintain uniformity,
cohesiveness, dis'é:ipiine and public order which are indiséénsable
to an educational institution. The great Indian nationalist and
visionary, Rabindranath Tagore capturéd the essence of
importance of equality in education in his poetic verses Where

the mind is wit_hout fear:

‘Where the mind is without fear and the
head is heid high Where knowledge is
free Where the world has not been
broken up Into fragmenis by Jnarrow
domesticwalls.”

The very purpose of uniform and dress code is to maintain
equality among the students and maintain dignity, decorum and
discipline in the institution. The feelings of oneness,' fraternity
and brotherhood shall be promoted within an institution. In
educational institutions, students should not be allowed to wear
identifiable religious symbols or dress code catering to their

religious beliefs and faith. Allowing this practise would lead t6 a

o,
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student acquiring a distinctive, identifiable :;fea’cure which is not
conducive for the development of the :_‘child and academic
environment. It is necessary that educatio}xa! institutions must
have secular image which strénéthen the co:ntinuation of national
integration. Prescribing dress code will not h:)e a hurdle or in any
manner..__be violative of any rights as allege:c{ by the Petiticners.
On the cther hand, they will be treated equally and there ‘will not
be any sbecial idenﬁfy-heing attributed to. them or groupism they
are subjected to by virtue of their appearance due to dress code.
It is pertinent to note in similar case, the Madras }High Court,

division bench in Jane Sathya v. Meenakshi Sundaram

Engineering Coliege reported in 2012 SCC Online Mad

2607 has taken the following view, relevant extracis are

produced hereunder for ready reference:

“i16. But, in the present case, she had
.. opted to join the educational institution
which had not imparted religious beliefs
contrary toc the faith of students. The
petitioner was well informed about the
working schedule of the college.
Therefore, any student who joined the
colfege is bound to attend the working
schedule of the college. Such prescription
of the working schedule by the college
prescribing time table for the academic
purpose cannot be said to be intruding
into any religious faith of an individual as
the individual has freedom to join any
college of his [/ her choice. The
regulations made do not offend any one’s
religious faith, it can never be said that
religious right of such person is affected.

-
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17.In the present case, as rightly
contended by the college that the time
table was informed to the students and
parents on the first day of entering the
academic vear. If it was not suitable o
any one, they should have left the
campus in which event the college could
have admitted another person before the
cut-off date prescribed for admission. It

. Is not the case of the petitioner that she

continued her studies and insisted for her

- refigious faith to be observed. On the

other hand, she had voluntarily taken her
transfer certificate and after which
seeking for the refund of the fees. As
rightly contended by the respondent
college, the refund of fee has been
stipulated in the circular issued by the

AICTE and that the case of the petitioner

did not come within the norms fixed by

‘the AICTE. Therefore, the petitioners

writ petition is liable to be rejected on

-this short ground. Even otherwise, by the

prescription of an -uniform timé table for
all students, it can never be said that
refigious faith of any individual has been
affected. Even in respect of educational
institutions - run by minorities protected
under Article 30(1) of the Constitution,
the Supreme Couit has not precluded the
State from imposing regulations and
those institutions were directed to follow
the general laws of land.

18.The Supreme Court in Ahmedabad St.

- Xavier's Coifege Sociéty v. State of
| Gujarat reported in (1974) 1 SCC 717

had an occasion to consider-the scope of

- regulatory power of the State in respect

of minority institution receiving aid and

. in paragraphs 172 and 173 it was

sbserved as foifows :
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“172. In considering. the question
whether a regulation’ ;mposmg a
condition subserves the- purpose for
which recogmtlon or. aﬁmatzon is'granted,
jt is necessary to have regard to what
regulation the appropriate authority may
make and’ impbse in-. respect of an
educational institution . established and-
administered by a reifgious minority and
receiving no recognition or aid. Such an
institution will, of course. be subject to
the general laws of the.land like the law
of taxation, law relating ‘to sanitation,
transfer of property; or registration of
documenis, etc., because they are . laws
affecting not only educational institutions
established by reifgfous minoritties .but
also alf other persons and institufions. It
cannot be said that by these general
laws, the State in any way takes away or
abridges the right guaranteed under
Article 30(1). Because Article .30(1) -is
couched in absolute terris, it does not
follow that the right guaranteed is not
subject to regulatory laws whith would
not amount te its abridgment. It is a
total misconception- to say that because
the right is couched in absolute terms,
the exercise of the right cannot be
regulated or that every regulation of that
right would be an abridgment of the
right. Justice Holmes said in Hudson
Country Water Co. v. McCarter: Al
rights tend to declare themselves
absolute to their logical extreme. Yet all
in fact are. limited by the neighbourhood
of p‘!nﬁlnfco of pnhry whicrh are other
than those oh which the P rifcuiar rign’
is founded, and which become strong
enough to hold their own when a certain .
.point is reached. No right, however
“absolute, can be free from regulation.
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The Privy Council said in Commonwealth
of Australia v. Bank of New South Wales
that regulation of freedom of trade and
commerce Jjs compatible with their
absolute freedom; that Section 92 of the
Austrafian Commonwealth Act is violated
only when an Act restricts commerce
directly and immediately as distinct from
creating some indirect or conseguential

dmpediment  which may fairly be

regarded as. remote. Likewise, the fact

. that trade and commerce are absolutely
: free under Article 301 of the Constitution

: Is compatible with their regulation which
> will not amount to restriction.

-:;173,The application of the term

abridge may not be difficult in many

indirect.. Measures which are directed at

. other forms of activities but which have a

setondary -or indirect or incidental effect
upon the right do not generaily abridge a
right. uniess the content of the right is
regulated. As- we have already said, such

-measures would jriclude vaiious types of
-taxes, . “economic  regulations, laws
_regulating the wages, measures to
: gromote ‘health and to preserve hygiene
“and other faws of gennrai application. By

bypothes'd, the Iaw, taken by itself, is 2
legitimate "one, aimed directly at the

_control of some other activity. The
.~ question. is. about. jts secondary impact
" - -upon the admitted area of administration
- - Of :educational institutions. This is

especially & problen of determining

: cases but the problem arises acutely in -
: certain types of situations. The important
"ones are where a law is not a direct
_ restriction oF the right but is designed to
" accomplish™ another objective and the
- impact -upon the right is secondary or

PARE
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when the regulation in issue has an
effect which constitutes an abridgment of
the _constitutional right within the
meaning of Article 13(2). In other words,
‘in every case, the Court must undertake
, to define and give content fto the word
abridge in Article 13(2). The question to
be asked and answered is whether the
particular measure is regulatory or
whether it «osses the zone of
permissible regulation and enters the
forbidden territory of restrictions or
abridgment. So, even if an educational
institution established by a religious or
linguistic  minority does not seek
recognition, affiliation or aid, its aciivity
can be regufated in various ways
- provided the regulations do not take
away or abridge the guaranteed right.
Regular  tax " measuies,  economic
regulations, social welfare legisiation,
wage and hour legislation and similar
measures may, Of course have some
effect upon the right undér Art/de 30(1).
But where the burden. is the same as
that borne by others. ergagec{ in-different
.. forms of activity, the similar imipact on
the right seems clearly insufficient fo
constitute  an ebridgrment. I an
educational institution. established. by 2 -
religious minority seeks no recogmf;on
affiliztion or aid, the state may have no
right to prescribe the-curriculum, syliabi
or the gualification’ or the- reachers
Fathema Hussain Sayed a Minor v.
Bharat Fducation - Society and others
reparted in AIR 2003 Bnmh.a,v 75.

wyd

18. It is submitted that secuiansm is hold to be the basic
feature of the Constitution. rience wmle discharging
constitutional obligation of 1mpartmg educatim the State has o
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prescnbe a secular uniform/dress code for the students.
Prescrsbmg a umform also flows from the fundamental duty caste

on J:.\, State- under Articie 14 and Article 46 of the Constitution.

Given ‘the du‘versirty of our natxon and socxety, there are many

religions and denommations. Every religion and caste will have _

their own belief, falth and practlce way of life. When exceptions,

_exemptxons are glven to. certain people, commumty, or réeligion,
others will. also demand their cia:m there w;ll be chaos and-

confusion and conﬂ:ctmg mterest which may !ead to a law and

order s:tuatxon Many of the countnes abroad have adopted this
view point and have str;ctiy implemented foilowmg of a uniform
dress code in educatlonai iistitutions and have been banned in
some of the countnes more have been banned Hijab in publ

places Quch decisions are warmly welcomed across the world

and the courts of such countries have upheld these decxssons

17. It is submitted ﬂtha’c the guidelines produced at
/\‘r{nexure—J for the acadernic yvear 2022 is not in conformity with
Rule 11 of Kamataka Educational Institutions ((_Z!assiﬁcaﬁon,
Regulation and Prescription of CurriCuEa, etc.) Rules, 1995 and as
such the Petitioner cannot rely upon the samé and seek for its
implementation by way of this w.‘rit petition. It is only illustrative
in nature and the rule has got overriding effect and it is binding

on the institutions and citizens. Since the ruile allows the

institutions to adopt their -own uniform and guidelines, Annexure-
J lacks importance and the institution. Is justified in its discretion
with the noble object of maintaining secularism and equality in

the institution.
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18. .dtis submftted that Peti’ciéners gxave_aiso questioned
the jurisdicion and powers of the Re:épondent ~ College
Development Commiittee, more_particu!a'riy, ‘the Respondent Nos.
15 and 16 in this context. It is relevant tO refer the Circular
dated 31.01.2014 issued. by the Géverrfxment- of Karnataka
directing P.U. colleges to establish Cé)liege Deveiopment
Committee by prescribing the modalities. The said committee is
formed for the overall betﬁerment and taking care of the
administration of the students and also safeguards the interest of
the students. As per the requirement of the .circulars issued
frorf.'x time to time, the 15™ Respondent being the local M.L.A. as
a Chairman constituted College Development Committee. The
'Develbprﬁent Committee for the academic year 2021-22 was
formed on 24.08.2021 and the said committee has been
effectively functioning. The Committee has convened several
meetings and taken several decisions for the welfare and
weubéing of the m_s’citution and students at large. Such being the
case, the allegations made in the Writ Petitions against the
3membé‘rs of the Development Commitiee and their powers
take decisions in respect of the affairs of the institution cannot
be fOUan.i at fault by the'Pei;itioners, the Committee was formed
and is fﬁnctioning in accordancé with law and Petitioners cannot
guestion its validity. The Petitioners have not chai!enéed thé
educational Act, Rules made thereunder, or the resolution of the
Development Committee, directions given by the Government
and as such, they are not entitled for any réﬁ.ef as prayed for.
Without chgt!_engir_)g the powers of the Government or institution,

they cannot question the action taken Principal or the

™
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Committee. Copy of the Circular and formation of College
Development Committee dated 24.08.2021:-is produced and

marked as ANNEXURE- R7.

[ e Fxiw

16. It fs pertinent to note that, the Government of —
Karnataka exercising its power u/s 7{1)}(i), 72Mg}(V) R/w 7
Section 133 of the Karnataka Education Act, 1983 and Rule 11 of
Karnataka Educational Institutions {Classification, Regulation and
Prescription of Curricula, etc.) Rules, 1995 has issued

Government Order dated: 04.02.2022 regarding uniform policy

for the Educational institution in the state. The said notification
has been issued having regard to the conflicting views, demands
by various educational institutions and students at Sarge: After
raising of the issue involved in these writ petitions, -the students
of various institutions of state of Karmataka have.started insisting
of clothes to 'be WOrT bf their choice and they are seeking for
relaxation and exemption from following uniform dress code
prescribéd by various institution goVérned under the Act. In
order tq resolve the controversy the Government thought it
appropriate _té prescribe uniform dress code b'y virtue of order
dated: 04.02.2022. Copy of the order dated: 04.02.2022 is
producéd and markéd as ANNEXURE-RS.

20. - In order to maintain public order to provide equal
treatment io aii students and to avoid unnecessary coniroversy .
in the coiiége and campus of educational énsti:tution in the state,
to maintain - secularism among the students the above
cia’riﬁcatioéx,has been iSsued making the presicription of uniform

&Q\&\\i\@ g

dress code clear to all the students.
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21 The Petitioners do not have any enforceable right,
special pnvnege to mvoke the extraordmary 3urisdfctlon of this
Hon'ble Court under Artxcle 226-of the.Consututxon of India. The
Pet;tfoners under the gu;se of demand for wearing hijab (head
scarf) or any other dress code other than the one. prescribed by
the college administration Have unnecessan y knocked the doors
of this Hon'ble Court.

22. The education being the matter of academic in nature

and policy of uniform dress -code and cijrricula etc., have been -

prescribed by the Govemment or the expert bodies with noble

intention of maintaining prmczples ‘of secularism, equality and
brotherhood, dignity, “decorum and'dxsc.ipnne in the educational
institution cannot be treated as vid_lation’of:any fundamental
right of the citizen. The rundamental riéh_t guaranteed to the
Citizen are subject to exception of bubiic‘; order, morality and
other ;fun'damenta‘! rights. Since, the (:Zonstitution has not
exempted nor has provided any special 'pri\}iiege or exception to

the Petitioners they cannot insist for the same.

It is futher contended that the Pet}tEOneﬁs fundamental
right to pracuce the essential practxcegof her religion, including
wearmg of hijab to the 2ne RespondentAUniversity while at‘enamg
classes is being violated. It is submitied that the Petitioner has
no enrorceable right to invoke jurisdiction under Article 226 of

the LOﬁbLJLUUUﬂ f India. In Shayaro Bano v. Union of India

re_portgd in 2017 (8) SCC 1, the court laid down that there -

are Aumerous religious groups who practise diverse forms of

worship or practise refigions, rituals, rites ete. It ‘would therefore,
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be difﬁgult to devise a definition of religion which would be

regarded as applicable to all religions or matters of religious

practices.

In M. Ismail Faruqui (Di-,} v. Union of India reportéd
in {1894} 6 SCC 360, the Constitution Bench held that the
protection uhder Articles 25 and 256 of the Constitution 15 with

respect to religious practice which forms an essential and integral

part of the religion. A practice may be a rehg:ous practice but not -

an essen‘aai and integral part of practice of that religion. The
latter is no; protected by Article 25 of the Constitution.

Therfore, it is submitted that some practices may merely
be facéts ojf a reﬁgfon and not an essentiél religioué_ practise. It is
submitted-‘t:hat ‘insofar,as the Muslim women- are concerned,
reference is made to burga or hijab worn by women, whereby
women veil themse!ves from the gaze of strangers. It is
contended that wearing a huab is not an essential religious
prachse as mterpreted in Ajmal Khan wv. The Election
Comm!ssxon reporied  in .2606-—4-’&..\:\1.1(_)2. The relévant

extracts are produced*nerexézith for ease of reference:
§ oL ] :

"1, In" the light of the decisions
enunciated in the aforesaid judgment, it
is. necéssary to examine whether the
- Gosha. or Furdah is an  essential
ingredient or part of the. Muslim religion.
The famed Koran transfator Mohammad
Marmaduke -Pickthall, ~whose official
translation of Koran was cited before us
-said in his 1925 lecture "The Relation of
.the Séxes” that there is no text in the
Koran, no saying of our Prophet, which

BN,
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can possibly be held to justify the
practice of depriving women of the
naturat benefits which Allah has decreed
for all mankind (i.e. Sunshine and fresh
air and healthy movement).... The true
Islamic tradition enjoins the veiling of the
hair and neck, and modest conduct that
is all. This is borne out by the following
Hadith: Ayesha (R) reported that Asmaa
the daughter of Abu Bakr (R) came o

the messenger of Allah (S) while wearing

thin clothing. He approached her and
said : ‘'O Asmaa! When a girf reaches the
menstrual age, it is not proper thar
anything should remain exposed except
this and Lhis. He pointed to the face and
hands.” (Abu Dawood). He further
observed that veiling ‘of the face by
women was not originally an Islamic
customs. It was prevalent in many cities
of the East before the coming of Islam,
but not . in the cdities of Arabia. The
purdah system, as it now. exists in India,
was quite undreami of Dy the Musiims in
the early centuaries,.whé had adopred the
face-veil and. some: other: fashions for
their wormnen when they  éentered ihe
cities of Syria, Masopotamza Persia and

Egypt. It was once a concession to the

prevailing “custom and 'was "a protection
to their women from - mlsunderstand,ng
by peoples accustomed to. .associate
unveiled facés with loose character. Later
" on it was adopted éveh in the cities of
Arabia as a mark of (tamaddun) a word
generally translated as ‘civilization® but

A P 5 Fairie o o~
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flavour of its root” meaning
‘townsmanship’ that is carried by ‘the
English word. It has. nevér been a
universai custom for Muslim -women, the
great majority of whom have néver used
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" It,. since the majority of the Muslim
“women- in- the world are peasants who
work with their husbands and brothers in
. the figids. For them the face-veil wouid

be -an absurd encumbrance. Thus the
Purdah system z’s_neither of Islamic nor
Arabian. origin.- It is of Zoroastrian
Persian, ‘and -Christian Byzantine origin.
It has no:.:’?mg to do with the refigion of
-Islam, ‘and, for practical reasons, it has
. never - been adopted by the great
-ma]onty of Muslim.women.... The Purdah
" system is not a part of the Islamic law. It
is & custont of that Court introduced after
the. Khilafat had degenerated from the

o true Islamic standard and, under Persian

,"and Byzanfme influences, had . become
".-mere Orfental despotism. It comes from

.- ~.the ‘sgurce of weakness to Islam not

from the source of strength.”

“13. The Canadian writers Syed Mumiaz
Ali and Rabis Miils in their essay Sociaf
Degradation of Women a Crime and a
Libel on Islam expiain: i

* One must realize and apprecidte the
fact that the commandment in the
Qur'an in Chapter 33, verse 53, with
respect to the Hijab, applies only fo the
"Mothers of the "believers” {the wives of
the Holy Prophet, p.b.u.h.} whereas the
wording of the Qur'an in Chapter 33
verse 55, applies to all Muslim women in
general. No screen or Hijab (Purdah) is
mentionad in thic verse it 7 rescribes uuly
a veil to covear the boscm and modesty in
dress. Hence the unlawfulness of the
practice of the Indian-style system of
Purdah (full face veiling). Under this
system, the Hijab is not only imposed
upon all Musiim women, but it is also

K %&&5&\&@3\3‘
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- gquite often forced upon them in an
obligatory and mandatory fashion. Even -
the literal reading/translation. of this
Quranic verse does not support the
assertion that the Hijab is recommended
for all Muslim women. The Hijab/screen
was a special feature of honour for the
Prophet's p.b.u.h. wives and it was
introduced only about five or six years
before his death.”

14. In the English transiation of Koran by
Muhammad Asad in Note 37 states "We
may safely assume that the meaning of
ifla ma zahara minha s much wider, and
that the deliberate vagueness of this
phrase is meant to allow for all the time-
bound changes that are necessary for
man's moral and social growth.”. In the
Article  "The  Question of Hijab:
Suppression or Liberation® published by
The Institute of Islamic Information aznd
Education (III&E) and reproduced .in
electronic form by Islamic Academy for
Scientific Research the author states that
the guestion of Hijab (Purdah) for Musiim
women has been a -controversy for
centuries and will probably continue for
many more. Some fearned people do not
consider the subject open to discussion
and consider that covering the face is.
required,while a majority are of the
— opinion that it is not required. A middle
line position’is taken by some who claim
that the instructions are vague and open

_ to individual discretion depending on the

situation. The wivés of the Prophst {s)

were required to cover their faces so that

men would not think of them in sexual

terins .since they .were the "Mothers of

L . the -Belfevers” but this requirement was

" not extended to other women.”

mony
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16. Even assuming that the Purdah or
Gosha is an essential ingredient of the
Muslim religion, Article 25 itself makes it
clear that this right is subject to pubiic
order, morality or heaith and also to the
other provisions of Part III of the
Constitution. In T.M.A.Pai Foundation v.
State of Karnataka, AIR 2003 SC 355, 11
Judges Bench observed as follows: -

" 82. Article 25 gives to all persons the
freedom oF conscience and the right to
freely profess, practice and propagate
religion. This right, however, Jis not

" absofute. The opening words of Article

25(1) make this right subject to .public
order, morality and health, and also o
the other provisions of Part III “of the
Constitution. This- would mean that the
right given to a person under FArticle

- 25(1) can be curtailed or regulated if the

exercise of that right would violate other

provisions of Part III of the Constitution,

or if the ‘exercise thereof is not in
consonance with public order, morality
and health. The general Jaw made by the
government coniains provisions relating
to public order, morality snd heafth;
these would have to be complied with,
and cannot be violated by any person in
exercise of his freedom of conscience or
fis religion o profess, practice and
propagate religion. For example, a
person cannot propagate his religion in
such @ manner as to denigrate another

" religion or bring about dissatisfaction
- gimmanigst peopie

.

- 83. Articie 25(2) gives specific power fo
. the State to make any law regulating or
. restricting any economic, financial,
T political or other secular activity, which
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may be associated with religious practice -
as provided by sub-clause (2) of Article
25(2). Thisis a ;urther Cffriazfment of the
right to profess, practice and propagate
redigion- conferred. on the persons
under Article 25(1). Article: 25(2) covers
only a limited area.. associated. with -
refigious practice, in respect of which a
faw can be made. A-careful reading
of Article 25(2){a) indicates (hat it does
not prevent-the State from making any -
faw in relation to the relfglous prac‘tce as
such. The limited jurisdiction granted
by Article 25(2) relaaes to the making of
a faw in relation to" econoimic, financial,
political or othér seciar activities
associated with the religious practicé.”
18, In view of the foregoing discussion,
we have no hesitation in holding that the
direction of tite -Commission IS .not
violative of Article 25 of the Constitution:
We also dn not find any sibstance in the
complaint of violationn of right to
privacy. In R.Rajagopal v. State of T.N.,
(1994) 6 SCC 632, the Supreme Court
held that the right G privacy is not
- enumerated as a fundamental right in
our Constitution, but has been inferred
from Article 21. In that case, reliance
was placed on Kharak Singh v. State of
U.P., (AIR 1963 SC 1i295) and other
dec;s ons of English and American
Courts, -and thereafter, the Court held
i that the petitioners have a right o
publish what they alleged to be a life
story/autobiography of Aufo Shankar

insofar as it appears from the public
records, even without his consent or

authorisation. But if they go beyond that
and publish his life story, they may be
invading his right to _privacy for the
consequences in accordance -with -law.
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For lhis purpose, the Court held thai a
citizen has a right fo safeguard the
privacy of his own, his family, marriage,
procreation, motherhood, child-bearing
and education among other matters.
None can publish anything concerning
the above .matters without his consent —
whether truthful or otherwise. and Y
whether laudatory or critical. Position
may, however, be different, if @ person
voluntarily thrust himself . into
controversy or voluntarily invifes or
- raises & controversy. The precamible of
: our. Constitution proclaims that we are a
o . democratic republic. The democracy £
: béing  the - basic feature of our e
! constitutional set up, there can be no
: two opinions that free and fair elections
- - *to our legisiative bodies alone would
> quarsntee a growth of  healthy
1 democracy in our country. The decision
of the Election Commission of putting the
- photographs in the electoral roll was
. taken -with a view to improving the
fidelity of the electoral rolis and to check
impersonation and eradicate bogus
voting. Hence, the argument of the
learned counsel that the decision violates
the right_to “privacy is required to be
rejected.. = -
. )

23. The identifiable feature by virtue of wearing a cloth or
dress cod_e'- bthef: than uniform is not conducive to the . o
deveidpmeht of éhe- institution- as also the child or student.
Absoiutely there i's;-né restriction to wear the dress of their choice
'anywhere: outside the.dassrcom_ or coliege campus. No one has .
been treatéa -diffez_fen-tly inside the classroom or campus;
discipline a’r;:d ‘,det_:'orur-n’ shail be maihtai_néd in the educationai

institution in order to safeguard the interest of the students and
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the institutions. In Mohammed Zubair Cerporal v. Union of
India and Others reporied in {2017} 2 Supreme Couri

Cases 115, the court discussed the relevance of uniform and its

'tmportance of distinguishable feature. The relevant extract of the

judgerment is produced herewith for ready reference:

"18. We see no reason to take a view of
the matter at variance with the judgment
under appeal. The Appellant has been
_unable to establish that his case falls
within the ambit of Regulation 425(b). In
the circumstances, the Commanding
Officer was acting within his jurisdiction
in the interest of maintaining discipiine of
the Air Force. The Appellant having been
enrofled as a2 member of the Air Force
was necessarily reguired to abide by the
discipline of the Force. Regulations and
policies in regard to personal appearance
are not intended to diseriminate_against
religious beliefs nor do-they .have the
effect of doing so. Thefr ob]ec* ‘and
purpose is _ to. ‘ensure  -uniformity,
" _cohesiveness, discipline and order which
are indispensable fo the Air Foice, as
indeed. fo every armed force o; the
Union.” . )

24. The educa‘aonai msatutlon is not a place to profess,
preach any particular rehglon er casLe and on the Tcontrary
students have to maintain umform and "'or this noble objecL the
students are required to wear unm,rr nd Cxuux as presciined by
the mstltuuon or concerned autnonty Anowmg any student t

wear cloth other than prescribed uniform -cioth or pattern will

-amount to’preferentiaf treatment, resulting ‘in violation of Article -
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14 of the Constitution of India of other students by unfollowing
the uniformi dress code. Petitions are liable to be rejected on this

ground afone.

25. Al “other -averme_ni:s, which are not specifically
traversed herein and inconsistent with the above, are hereby
i ; L
denied as false and baseless.

26. The R_éépondent_reserves liberty to file additional
statement of 'objej:f:ions and grounds at the later stage as
advised. - i - o : °

W-HEP:{E:FO'RE,_it'is respectfully prayed that this Hon'blé
Court may be pleased to REIECT the interim prayer and DISMISS
the afor_e—mentioned Writ Petitions, accordingly, inh the interests

of Justice and Equity.

Bengalury, “KRISHINA)
Dated: . . ADVOCATE

_ T
ADVOCATE FOR RESPONDENTS -STATE

ASIR: Q302(HF) Ie:02020:0502430702(EMATLHNF} 14 2
SO - WP2146 of 2021%-2347 of 2022 A N
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I am working aa UY\él?z{ :

..... ‘:Wv q A asévj 0 s 21 s £ T
ve read the Petmon and Affidavit filed by the Petitiontr and | have acquamte mysei with };

] Lhe facts of the case from the available records. | am authorised to swear to this Affidavit.

2. The Statements made imn paragraphs 1 10:202b.... of the Statement of Ob;ectxons

_accompanying this Affidavit are based on the information. | gathered from the available
Jrecords and belief them to be true,

3. i state the A"NNtXURES ........ ;’370%23 ............... produced along with the
ohjections statement are true copies of the ofiginals.

b

RS \Dé\\i )
DEPONENT ’

VERXFiCAT!Ob! Ty

i, the above named deponent do ’mreby vemy that all the facts stated in the affidavit
are ali frue to my knowledge and that ‘no.part thereof is false and nothing material is %

concea!ed there from.
A vdnitn ¥ Q

Bgnga}um DEPONENT ‘
;159 o 02 1—03-?/ SWORN TO BEFORE ME
| NTIFIEDBY ME: C.VERKATAPATRY
N AGCOCATE & NOTARY
(Y)/_‘ , // ‘2 802, Cresent High!s Apartment
ASSISTANT ' {6t Cross, SnehanagsrpAmruithahalli

Sahazkara Naga:i{Posi)
Bengakuru . 55})882
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IN THE BIGH COURT OF {ARNATAKA AT BENGALURY

PRESENTATION FORM
YWRIT PETITION NO. 2146/2022

Serial No.____ District: Bengaluru
Address for Service BETWEEN:

Manu Kulkarni - ' Ayesha Hajeera Almas and
Advocates & Solicitors Others )
The Estate, Level Four

121, Dickenson Road AND: .

Bengalurus -~ 560 042
vishwasniS@amail.com

Chiefl Secretary, State of
Kamataka and Cthers

5880475090

Sl
f_\!o.

< - Court fees
Description of Paper Presented Affixed on the
Paper

Statement of Objections filed on behalf of
Respondent No. 15

i

TOTAL:

" Number of Copies Furnished

Other side
Served

Presented by

N /\W

-
i

Advocate for Respondent No.15

Received Paper with
Court-fee labels as
above

Advocate’s Llerk

DATE: 14.02.2022

. BENGALURU
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Ayesta-Hajeera Atmasand-Gthers :  PETITIONERS
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Chief Secretary, State of Karnataka and Others RESPONDENTS
INDEX
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No.
" 1. | Stetement of Objections filed on behalf of i12
Respondent No. 15
2. | Verifying Affidavit - 13
3. Annexure‘A’ ~ A copy of the fes-om‘;:io‘n dated i4
. 06.07.2004
4; Anfxexure “'B" - A ctépy.of 'thére'soi.l‘_ltioh dated 15
25.03.2013
5. | Annexure ‘C’ - A copy of the resoluticn dated i6
27.03.2014 along with typed copy.
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. 7. Ahne&kﬁre ‘E’ - A copy of the circular dated: 19-20
; .\ 25.01.2022 issued by the State Government |
8 Annexure ‘F - A copy of thé resolution dated 21—24
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g, Annexurs ‘G’ — A cony of the resolution dated ! 25-30
31.01.2022 along with its typed copy. :
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10. | Annexure 'H’ - A ccpy of the Government] 3i-35
Order dated 05.02.2022 and amendment order
dated 05.02.2022.
11. | Annexure 'Y - A copy of the circular dated | 35-42
07.06.1995
12. | Annexure 'K’ - A copy of the resolution dated | 22-25
08.07.1995.
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31.01.2014.
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BEFORE THE HON'BLE HIGH COURT OF KARNATAKA
AT BENGALURU

W. P. No. 2146/2022

BETWEEN:

AYESHA HAJEERA ALMAS AND OTHERS PETITIOMER
AND:

CHIEF SECRETARY,

STATE OF KARNATAKA AND OTHERS RESPONDENTS

STATEMENT OF OBJECTIONS FILED BY RESPONDENT
NO. 15

Respondent No. 15 respectfully submits as follows:
1. It is submitted that the instant writ petfition is not

maintainable, is misconceived, devold of merits and

 deserves to be dismissed in limine.

2. Allthe statements, averments and contentions in the writ
petition save and except those which are specifically
admitted herein. Anything that has not been specifically
admitted is hereby denied. Ngthing shail be deemed to

be admitted for want of specific traverse.
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This petition is fraught with misrepresentations end the
avermenis therein are unsupported by any documentary
evidence. Therefore, the instant petitions ought to be
dismissed in fimine for lacking in specificity, bona fides,
abuse of process of law and gross misrepresentation of

facts.

PRELIMINARY SUBMISSIONS

4.

It is submitted that the Government Pre-University

College for Girls, Udupi i.e., Respondent'No.S is an

educational institution under the Karnataka Education

Act, 1983. Respondent No. 5 is all-girls college and has
s total strength of 956 students from Class VIII to

Second year of Pre-University College.

It is relevant to note that a total of 599 students are
currently enrolled in First and Second PUC cumulatively.

It is further submitted that a total of 75 students

belonging to the Musiim community are currently

enrolled in PUC.

I
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The present petition and related controversy arises out
of the actions of six PUC students. It is relevant to note

that except these six students (Petitioners herein), no
other student has demanded the right o wear a

headscarf while attending classes at Respondent No.5
college. It is solely on account of the actions of the
Petitioners that classes, not only in Respondent No.5

institution but across the State of Karnataka have come

to a compiete standstill.

It is relevant to note that all the student studying in PUC
in Respondent No. 5 institu‘tion including the Petitioners,
h-ave at the commencement of current academic year
signed an undertaking agreeing to abide by the uniform

prescribed by Respondent No.5.

It is pertinent to note that the prescription of uniform for
the students of Respondent No.5 existed right from the
date of establishment of Respondent No.5 college and
the students are foilowing the uniform aress code for the

last three and half decades without any hesitation. The
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resolutions dated 06.07.2064, 25.03.2013 and
23.04.2014 specifically evidences the prescription with
regard to uniforms. Further, ’the resoiution dated
23.06.2018 specifically denotes that the earlier uniform
for students i.e., blue color chudidar pants, blue and
white checks top and blue color shaw! i.e., Duppatta on
the shoulder sha}i be continued for six days every week.
A copy of the resoljutions dated 06.07.2004, 29.03.2013,

27.04.2014 and 23.06.2018 are produced herewith as

Annexure "A’ to 'D’, respectively.

Under the abovementioned circumstances, it is pertinent

to note that the Petitioners themselves vx.!ere in
compliance with the uniform p_rescribed by Respondent
No. 5 till as recently as December-2021. ‘It was only on
30.12.2021 that the Petitioners for the first time
demanded that they be permitted to wear headscarves
and attend c!asses. This request of Petitioners was
denied on the ground that ;the Respondent No.5 has a

lbng-standing practice of a prescribed uniform, and no

e e e e T
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occasion arises o deviéte. - Further, the State
Government had further issued a cdircular dated
25.01.2022 directing that while the issue of permitling
headscarves was pending consideration; all the stucfents
in interirm period must follow the uniforms prescribed by
the CDC. A copy of the circular dated 25.01.2022 issued
by the State Government is produced herewith as
Annexure ‘E’. The College De‘\,.relopment Commiitee
(“CDd’) further refterated the Circular dated 25.01.2022
and passed a resolution dated 25.01.2022 on similaf
lines. A copy of the resolution 25.01.2022 is produced

herewith as Annexure *F’.

Despite the long standing preécription regarding uniform
and despite the circular of the State Government dated
25.01.2022 and subsequent CDC's resoiution, the
Petitioners refused to abide by the uniform prescribed
and continued to insist on being permitted to wear

headscarves within the premises of Respondent No.>
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Petitioners, the Coilege Development Committee vide
resolution dsted 31.01.2022  reiterasted iis earlier
resolution of 25.01.2022 with the intention of smooth
admiﬁis’tration and conduct of classes. A copy of the
resolution 31@1.2022 is produced herewith as

Annexure ‘G’

It is relevant to note that subsequently, the Respondent

No.1 issued 3 Government Order dated 05.02.2022

holding t?:at headscarves were not an essential item of
clothing for students professing Islam and further
empowérfng the respective CDC’s to deterrﬁine the
uniform for the relevant Pre-University Colleges. A copy
of the government order dated 05.02.2022 is produced
herewith as Annexure *H’. ‘_Si4gniﬁcantly, the order dated

05.02.2022 has not been challenged in. the present

petition.

Whnile the Petitioners claim that wearing headscarf is an
essential practice of Islam, they have failed to produce

any material substantiate this claim. In the absence of

T T T
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any such maten‘a'l, it is apparent that the present petition
is without any basis in law or facts and must necessarily
be dismissed.

ESTABLISHMENT CF COIIEGE  DEVELOPMENT
COMMITTEE FOR RESPONDENT NOC.5 COLLEGE:

13. In terms of the Circular dated 07.06.1995 bearing PUC

Edu. Dept 1/95-96, the “Government Pre-university

college for girls betiterment committee, Udupi”
("Committee”} was formed vide resolution dated
08.07.1995. As per the circular dated 07.056.1995, the
Member of Legislative Assembly of the constituency
where the college is located is the ex officio president of
the Committee. In so far as Respondent No.5 institution
is concerned, Mr. U R Sabhapathi who was the Member
of Leglslative Assembly, Udupi, af: the relevant point in

time was the first chairperson of the CDC upon its

formation. A copy of the circular dated 07.06.1995 and

the resolution dated 08.07.1895 is produced here with as

Annexure "3 and "K', respectively. In keeping with
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the mandate of drcular dated 07.06.15S85, thc LA,

Udupi, has been the chairperson of the CDC ever since.

It is submitted that the CDC is registered as a Society,
on 03.02.1996 under the Karnataka Society Registration
Act, 1960 vide registration ceftificate no. 173/95-96. In
pursuant to the registration and formation of the
Committee, bye laws were formed for the functioning of
this Committeé. These byelaws also prescribed that
Member of Legisiative Assemble shall be the ex officio
president of CDC and an eminent p'erson of the locality
will be the vice-chalrperson of CDC. A copy of the
registration certificate and the byelaws are préduced

herewith as Annexure 'L’ and *M’, respectively.

It is submnitted that Respondent No.15 became the
chairperson of CDC when t;e was elected as the MLA of
Udupi constituen.cy in the year 2004 - 2005. Respondent
No.15 was the chairperson of CDC from 06:07,2004 till

30.09.2013 and from 23.06.2018 till date.

FUE———————
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In so far as, Respondent No.16 is concerned, he has been
nominated to CDC by Respondent No.i5 in accordance

with the byelaws. I is therefore apparent that the
appointment of Respondent Nos. 15 and 16 is in

accordance with -prescrived law and regulations.
Therefore, the prayer of guo warranto sought by the

Petitioners against Respondent Nos. 15 and 16 deserves

to be dismissed in fimine.

in furtherance of the Circular dated 07.06.1995, the
Department of Pre-University Education, Government of

Karnataka issued a circular dated 31.61.2014 bearing no.

' ED 580 SHH 2013. In this circular dated 31.01.2014, it

is specifically denoted that inter alia to secure the
education standards of pre-university education, Colicge
Development Commitiee shall be created with the
incumbent MLA as the chairperson. A.copy of this circular

dated 31.01.2014 is produced herewith as Annexure

o M
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. 18. It is submitted that Rule 11 of the Rarnataks Educationai
Institutions {Classification, regulations and prescription
of curricula, etc.,) Rules 1995 EMPOWErs every
Educaticnal Institution to specify the uniform for its
students. In this light, the CDC has specified the uniform \ :
for the students of Respondent No.5 and the said

‘students have been consistently adhering to the

prescribed uniform.

19. It is submitted that the students of Respondent No.5

including the Petitioners are in compliance with the dress
code of the prescribed by Respondent No. 5 till December
2021. Photographs evidencing the same are produced

herewith as “Annexure P”.

20. Without prejudice to the foregoing, Respondent Nos. 15
and 16 craves leave of this Hon’ble Court to traverse the
averments made in the instant Writ Petition para-wise as

hereunder: -
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PARA WISE TRAVERSAL

21,

22.

23.

Para Nos. 1 1o 4: The contents of these paragraphs are

matter of record and does not require traversal.

Para Nos.5 to 18: The contents of these paragraphs are

denied as false and baseless. It is clarified that the
Petitioners were following the uniform prescribed by
Respondent No. 5 till December 2021. It was only on
30.12.2021 that the Petitioners for t!:e first time

demanded that they be permitted to wear headscarves

within the premises of Respondent No.5 institution.

Para No. 19: The contents of these paragraphs are

denied as false and bascless. It is clarified

o1,

hat an
educational institution is empowered o prescribe
uniform o students under that Ruje 11 éf the Karnataka
Educational Institutions {Classification, regulations and
prescriptio%rof curricula, etc.,) Rules 1995 and guidelines

cannot override the rules. It is settled law that executive

~ cannot override statutory rules.
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27.

denied as faise and baseiess.®

Para Nos. 21, 23 and 25: The contents of these

paragraphs are denied as false and baseless. It is
submitted that the Petitioners have made unnecessary
allegations against Respondent Nos. 15 and 16 which are
irreievant for the purposes of the present determination.

15 and 16 reserves liberty to take necessary actions for

‘such false and fictitious statements.

. Para No. 22, 24 and 28: The contents of these

 paragraphs are denied as false and baseless.

Para No. 26: The contents of these paragraphs are
denied as irrelevant to the subject matter and the
decision of the Hon'ble High Court of Kerala is no bearing

Hon'ble Court.

WHEREFORE it is most respectfully prayed that this Hon'ble

Court be pleased to dismiss the captionéd Petitioner filed by

the Petitioners, in the interest.of justice and equity.

BENGALURU

DATE: 13.02.2022 ADVOCATE FOR REPSONDENT NG.15

- 27

24. Para No. 20! The contents of these paiayraphs are
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IN THE HIGH COURT OF XARNATAKA AT BENGALURY

WRIT PETITICN NG.2146/2022

BETWEEN:

- Ayesha Hajeera Almas ard Othr.w PETITIONERS
AND:
The Chief Secrefary and Other: RéSPONDENTS

VERIF, , “5 AFFIDAVIT

1, Raghupathi Bha:, son ¥ iate Srinivas Bharithya Karmaballi,

aged about 53 years, MLA of Usui Constituency, Chairman of COMC,
residing at No. 8-32, Guruprasad, Rajacharya Marga, Karamballi,
Udupi, Kunjinbettu, Karnataka — 576 102, do hereby humbly affirm

am Respendent No. 15 in -2 present petition. I am conversant

th the facts of the case &:u:! crcumstances of the case and am

. I state that the facts plex - ', and grounds urged in paragrapnh
e
nos. 1 to__. &tne Stateri . of Objections are tvue and correct,

to the best of my knowledgr:, 5elief and information.

L=
- 3. Istate that Annexure’__ "le  _ 'is a true copy of the original.
LB -
Place: LscBarrn
Date: \Rloz\®t—
|DENTIFIED BY ME
identifieit by me
Y / S
7 ﬁ%w #\
//ff/ \o;\
Adt/(fzate )
= NOTARIAL BEGQISTER NO.
Si. Ho. .._05.3 ..........
Date : ......biln2l 2820
Book No. ? c..... .._1.. -

, @y
NO. OF CORRECTIONS &y 7
—
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IN THE HON'BLE HIGH COURT OF KARNATAKA AT
BENGALURU

{Original Jurisdiction)
W.P. No. 2146 / 2622 (GM-~-EDU)

Between:

Ayesha Hajeera Almas and others ----Petitioners
And

Chief Secretary

Primary and Higher Education

And others | 4 .-..Respondents

STATEMENT OF OBIECTIONS FILED BY
RESPONDENTS No. 5 AND 6

The Respondents No. 5 and 6 herein file the following Statement
of Objections to the Writ Petition as follows: -

1. At the outset the allegations made against Réspondents
No. 5 and 6 are false and baseless.

2. It is submitted that the P»stitioners' are students of the’
Government P.U. Girls College, Udupi. The college is a
Girls” college meant exclusively for girls and there are

about 599 students in the college.




3. At the outset, it is submitted that thé petition is not
maintainable either under law or on facts and is liable to
be dismissed at the threshold. The Prayer 1 seeking for
mandamus and an enquiry against the Respondenté 5 and

_6 for violating instruction enumerated under Chapter 6 of
the Guidelines of PU Department for the academic year of
2021-22 is untenable as it is seeking enforcemén’_t of
certain GUIDELINES which do not have the force of faw.
The authority to issue the GUIDELINES does not flow from
the ACT or RULES and the same cannot be enforced in a
writ petition under article 226 of the Cons%tuﬁon of India.

4. The Prayer 2 seeking for writ of mandamus to Respondent
No.3 to conduct enquiry against Respo;'sdents 6 to 14 for
their hostile approach towards the Petitioners is
misconceived as it not preceded by a demand ,which is

- marnidatory before approaching the court for mandamus.
There is also no foundation for the false allegations in the
peﬁtion against respondents 6 to 14 which calls for any

enquiry.

5. The Prayer3-seeking for-a-writ-of g jo-wasranto_against
Respondents 15 and 16 under which.authority and law

they are interfering in the administration of Respondent
No.5 school is untenable. The writ of QUO WARRANTO
does not lie against individuals who are acting in
accordance with law.
" —>
— T -
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6. The Prayer no. 4 seeking for a declaration of status quq
referred in the letter dated 25.01.2022 at Annexure H is
with the consonance with the Department Guidelines for
the Academic Year 2021-22, is misconceivéd as the issue
relating to uniform has been regulated by the state and

the guideiines have no force of Iaw.

7. It is submitted that the girl stidents or the Petitionars
were not in the habit of wearing hijab previously.
However, occasionally some parents of the Muslim girls
used to enquire whether the wearing of hijab is permitted
during the coliege study hours. Further, the parenté of
Musiim girls reaﬁesting for wearing of hijab would request

the principal and the teachers. to ensure that their
daughters are not involved in singiné, dancing, music, and
other extracurricular activities. In fact, some of the
parents would say that Muslim girls are required. to wear
hijab for the purpose of constantly and continuously
reminding them that they are not supposed to move freely
with other giris and avoid the company of boys. Hijab is
not just s scarf but is a garment that constantly and
continuously reminds the Muslim giris of the restri;:tions
placed on them. It would contradiction in terms to give
education that preaches liberty and equality and permit
the wearing of hijab which dearly communicates that the
Muslim girls are not equal to the other girls or boys. This
in fact would lead to an inferiority complex afﬁong the girl =
students who would be wearing the hijab. Further,

wearing of hijab wouid give rise to a situation where the




Musiim girls would be isolated and segregated
automatically from the other students. Further, since hijab
would be a constant and continuous reminder of the
restrictions placed on the girl students, they wou:!d not be
allowed to participate In any activities like music, singing,
dancing, sports, and other extracurricular activities. This in
tumm would resuit in even the teachers not selecting
candidates wearing hijab for various competitions and this
would, in fact, result in the Muslim girls being ignored and
not getling exposed o education for the overall
development and growth of the Muslim girl child. ‘

. It is further submitted that Petitioners have chosen to

enrol in an educational institution for secular educaton
and not for practising their religion. The right to prachce
their religion is not interfered with By framing regulations
governing all students uniformly. A small section of
students, having been instigated by radical elements in
the minority community are raising issue based on
religion. The praciice of religion does not mean that overt
expression of one’s faith in educational institutions has a

deleterious effect of all students. There are many studenis

e
: A

who do not want to be Seen as belonging to any partcular
religion which is their right in a secular state. Students
belonging to another religion feel uncomfortable when
such external exhibition of one religion is permitted. The
wearing of head covering is not universal among Muslims.

Many do not consider It an essential part of Islam and do
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not advocate it universally. Only in totalitarian states and

some Islamic states like Saudi Arabia such mandatory -

prescription is séen in the world. Even in some Muslim
countries like Turkey, Courts have ruled that head
covering is not essential in Islam and a ban on the same is
lawful and does not violate the freedom of religion. Many
other western countries which profess secularism like
France,’have also restricted head gear In schools and
public places which have been held to not violate religious
freedom. Such restriction has been held to not violate any
international convention. Such restriction on teachers has
also been uphé!d in many jurisdictions. The Respondenis
herein have always acted in the best interest of all the
girls studying in the school and college without
distinguishing or differentiating them orn the basis of
religion, caste, creed, etc., Uniforms and dress code have
been felt necessary for promotiﬁg discipline ‘among
students apart from promoting feelings of equality and

fraternity among all students.

S. It is submitted that in the last week of December 2021,

when the Petitioners along with a few other Muslim girls
approached seeking for wearing hijab during college hours,
their parents were asked to meet the school authorities.
On 29.12.2021, some —persons met the coliege authorities
claiming to be the parenis of the Pelitioners and other
Muslim girls insisting on wearing hijab. The principal and

other authorities convinced them to not insist on wearing
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hijab during college hours. However, on 306.12.2021, some
persons from the Campus Front of India {CFI) approached
the college authorities and insisted on permitting hijab in
coilege and when refused, the students and the persons
with them started to behave rashly and started protesting
and then the Muslim girt students refused to attend classes
without wearing hijab. After that, the CFI has beon co-
ordinating protests and processions. It is periinent fo note
that the parental rights of supervision are delegated to the

school and teachers when the child is entrusted to school. -

Regulation of uniform is one of the aspects which can be
enforced by the school and teachers. This has nothing to

do with practising one’s religion.

It is submitted that Artide 25 o7 the Constituiion of India is
not an absolute and must give way to public order and
“other provisions of pait IIl of the constitution”, the right
o _freedom under Art. 25 must be read in consonance with
the freedomi guaranieed to other citizens and children, to
be educated in a free and fair environment without being
subjected to overt religious symbols and practices, which

make them uncemforiable and leads tc a permanent

distinction in their young minds about ones religious
orientation. It is well established that religious symbels in
schools evoke unfavourable feelings among large sections

of the society and children.
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11.The allegations made against the Respondents herein are
false and baseless and the Petitioners are put fo siric
proof of the same. The allegations made in the Wit
Petition at paragraph 5 stating “the Respondents no 6, 7,
ana 13 insisted the Petitioner studenis to remove the
headscarf by shaming them due to their conduct and —
invoking their religious identity.” is hereby vehemently
denied as false and baseless. It is submitted that the
Petitioners wers previously not wearing headscarves and
all of a sudden, the Petitioners started wearing the same
and the action of the Petitioners is clearly an instigation by

some organization outside the college.

12.1t is submitted that the uniform worn by the students in
the coliege has been prescribad since a very long time and
the same has beén continued from time to time by passing
resolutions. Resolutions by the College vDeveIopment
Committee {CDC) 4in this regayd for the continuétion of the
uniform was passed in 2004, 2006, -and 2018. Copies of
the minutes / resolutions dated 06.07.2004, 23.06.2018,
31.07.2018 and 25.01.2022 are herewith furnished as
| Annexures R1, R2, R3 and R4.

13.The allegation made in paragraph 7 of the writ petition that
the Respondents 6 and 7 told the Petitioners that the By

Petitioner’s parents had signed a consent letter during the i
time of admission which stated that their wards shouldnt

wear a headscarf is hereby denied as false and baseless.

U o
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14.The aliegation made in paragraph 8 of the writ petition that
Respondents 6 and 7 used io scold and threaten the
Petitioners by marking them absent and not rewarding

them internal marks is denled as false and baseless.

15.The allegations made in paragraph 10 stating “since
September 2021, the Peiitioners faced discrimination in

their class and whenever Respondent Nos. 5 to 12 takes

their classes, remove Petitioners from the class and mark

o]
them absent and made them stand ocutside the class as
punishment and i is still continuing today” is stoutly

denied as false and baseless.

16.The aliegation made in paragraph 11 stating that in the
month of December the parents of the Petitioners went to
speak to Respondent No.6 and Respondent No.6 sent them
away telling them fo discuss the issue after the exams, is
denied as false and baseless.

17. The allegation made in paragraph 11 that Respondent

no.6 candidly accepted that there.is no specific condition

regarding headscarf and it is common form regarding
maintaining school rules and discipline is denied as false

and baseless.

1

18. The =ailegaiion made In paragraph 12 that the class
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dass and would instead send them to get permission from -
the principal i.e., Respondent No.6, through their parents,
and would compel them to wait all day without meeting, is
vehemently denied as false and baseless.

1S. The allegation made in paragraph 13 that Respondent
No.3 immediately called Respondent No.6 and scolded him
for not allowing Petitioners to attend the class and directed
him to allow the students immediately is denied as false

and baseless,

20. The allegation made in paragraph 14 that “Respondent
No.6 called a meeting Zf the so-called college development
committee which has no legal sanctity and iliegal
composition of political entifes to interfere In the

management and fu-nctioning of the colleges and percolate
their political agenda, Respondent No.15 and 16 are the
seif-claimed chairman and vice-chairman in this illegal
CDC. In this meeting Respondent No.15 deciared the
Petitioners will not wear a headscarf. If tﬁey continue then
other students will wear muffler/saffron shaw! to counter .
them and biend the entire issue intc; communal colour” is

vehemently danied as false and purely baseless.

21.The aliegation made in paragraph 15 that Respondent No.6

called the local media at the instance of Respondent No.16

is stoutly denied as false and baseless.
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22. The allegation made in paragraph 16 which states “on 14-
01-2021 Petitioners No. 4, 5, and 6 went to college and
Respondent Mo.6 has called them in the chamber zand
scolded them for conducting protest in front of the college
gate and making a media issue and subsequently he called
Respondent No. 7 to 11 In his chamber to write an apology
letter, these Respondents threaten Petitioners No. 4 to 6
with their gestures and gave a blank paper in their hands
to forcefully write an apoiogy, when they refused they
called Respondent No. 13 as well, who manhandled them
physically and threaten them io spoil thelr education
completely” is hereby vehemently .denied as false and
completely baseless. The Petitioners have made
staternents to suit their convenience for the purpose of

filing the writ petition.

Wherefore, it is prayed that this HonDle Court may be
pleased to disimiss the petition, in the interest of justice and

equity.

Coe >
Advocate for Respondents 5 and 6 Respmﬁ)/

o

Bengaluru
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IN THE HON'BLE HIGH COURT OF» KARNATAKA AT
BENGALURU
(ORIGINAL JURISDICTION)
W.P. NO. 2146/2022 (GM -EDU)
BETWEEN
Ayesha Hajeera Almas & Others ... Petitioners
AND '
Chief Secretary
Primary and Higher Education
& Others ... Respondents

VERIFYING AFFIDAVIT

I, Rudre Gowda, S/o Late Siddappa, aged about 58 vears,
having office at Principal, Girls P U College Udupi, do hereby
solemnly affirm and state on oath as foliows -

01.1 state that I am the Respondent No. & in the above
matter, and I am well conversant with the facts and
circumstances of the above case. Further, I submit that I
am the Prindpal of the Respondent No. 5 college and the
authorized signatory of Respondent No. 5. Hence, I am
competent fo swear to this affidavit on behalf of the
Responded No. 5 also. Hence, I am competent to swear to

this affidavit. i B

J Rt
e g - - -
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02. 1 state that the statement made in paras 1 to 22 in the
accompanying statement of Objections are true and
correct to the best of my knowledge, information and

belief.

i Rudre Gowda, the deponent herein, do hereby verify and
state that what is stated above are true and correct to the

best of my knowledge, information and belief.

Identified by me;
o . { (é -~
t"?f"/) (/C}\\;”i—éﬁ,

DEPONENT

i ;
Adécate, _
Place: _,wl&d

Date: ;)g., ofgoﬁ-ﬁ

RIEHTHICY
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3. 305 soghef Sd/-

4. Leela M Nak Sd/~-
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1AL

Sd/-
President/ Secretary
, College Betterment Committee

Govt. PU College for Girls
Udupi
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Translated copy of Annexure-R1

Meeting No.01/2004-05

06/07/2004: Details of the proceedings of the
Government Pre—univer:sity college for girls,
Udupi betterment committee held on 06/07/2064:
The meeting of the College betterment
coz.u_mi’ttee is helci_on 06/07/2004 at 10-00 aM

presided by the Hon’ble MLA Raghupathi.X:

Discussions and decisions approved in the

meeting: «
1. Acconnts for the previous year is

unanimously approved.

2. As vacancy in the post of History lLecturer
is caused, it is decided to permit

continuation of Kum.Sandhya to temporarily
discharge the duties of History Lecturer.

3. It is decided to appoint Lecturers f{o

teaching Kannada and English on temporary

basis on a monthly hondérarium of Rs.1000-

00.
4 It 1is decidsl ©o provide funds freom the
Development committee to purchase

laboratory apparitus, if necessary.

4L




1.

2.

4.
5.
6.
7.
8.
S.

It is decided to make uniform compulsory
even this year as in the previous year and
to arrange for providing uniforms ‘;:o needy
students with the help of donees.

Sd/~ President / Secretary,
College Betterment Committee,
Govt. PU College for girls,
Udupi

Raghupathi Bhat.X

M.Haridas Pai

P.Kiran Kamath

Leela M.Pai

Jayalakshmi Vijayakuvmar

Smt .Suvarna Kamath

Smt.Sandya Shenoy

Sri._Suresh Kini

Sri.Gopalakrishna Thidhiyooxru

i0. Premalatha Hegde

i3. Manjunath
12. K.K.Hemavathi
13. Tharadevi

id. Walina
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2018-19: COMMITTEE MEETING No. 01,

Dated —23.06.2018
Presided by: Sti. Raghupathi Bhat, MiLA, Udupi
Constituency

Present:
K. Raghupathi Bhat
Yashapal Suvarna
Shekar Kotyan
Sandhya Rao
Tharadevi °
- K. Vishwanatha Bayari
Yadav V. Karkera
Dayanand D.

RESOLUTION:

1. The newly elected MLA, Udupi and Development
Committee President Sri. X Raghupathi Bhat, was
congratulated. The list of members of Development
Committce was taken and it was resolved to approve
the same in the next meeting. ‘

2:-Sriv —S_.-—R‘rréregemia -who ~rep6ﬁéd_as_£m£es_so_r_, on.
21.06.2021 was welcomed.

3. In the meeting, it was decided that to maintain
discipline, students were to be restricted from bringing

. S P 3 2 e A g
mobiles, laptops and other such ems.

Further, it is resolved to maintain the same uniform this
year also as in the last year, that is, blue colored
chudidar pant, white colored with blue co’ >t checks top

t{;
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and blue colored shawl on the shoulders, for all the six
days in the week. Also, it is decided to handover the
responsibility of arranging uniforms to the poor girl
students from the donors io the Vice-president Yashpal
Suvarna and powers were given to the Principal to take
decision after checking availability of the uniform in the
shops.

It is discussed to call for the next meeting on 31.07.2018
and the MLA has requested all the members to put
efforts for overall development of the college.

The meeting ended with thanksgivihg.

Sd/- Sd/-
Principal - President/ Secretary
Govt. PU College for Girls ~ College Betterment Committee
Udupi—576 101 ' Govt. PU College for Girls

College Code SU095 Udupi
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2018-19, COMMITTEE MEETING-01 dated 31/07/2018

Presided by Sri.Raghupathi Bhat, Hon'ble MLA,
Udupi Assembly constituency :
Attendance: Undersigned members

ATTENDANCE

Sarvasri/ Smt.
Yashpal Samparna
Shekhar Kectyan

Helen Danthi
Tharadevi
K.Vishwanath Bayoéri
Sandya Rao~-

Vydehi Sambhishat
Sathish Bhandary

Jyothi Ramanath Shetty

W)

ecision: 1. Books of accounts for the year

2017-18 are got audited thrcugh 3ri.Surendra

AR




Nayak, Auditor and report is placed in the

ct
o
4
o]
o
o)

meeting and approval is ob
Decision: 2. It is decided to appoint
Sri-Surendra.:Nayakf as Auditor for the year
2018-19.

Decision 3: With consent of the Hon’ble MLA,
the list of College Development Committee
members is approved.

Decision 4: It was decided to. hold Jjoint
meeting of College, High School in respect of
the sanctioned building before the concexrned
Engineer.

Decision 5: It 1is decided to record the
details.of vacancies in the posts of teaching
staff available in the college division that
was brought to the notice of the MLA.

Decision %: It 1is decided to make a reqguss

based On the general request through




: . - 20
Whatssapp Group in respect of healthfof the
High School Student Soundarya D/o Sadashiv
Navak.
Decision 7: It is decided to éontinue uniform
as in the past.

sd/-




Comumittee Meefing
Chairmanship: Sri. K. Ragupathi Bhat,
Hon'ble Legislator (MLA)
Udupi Legislative Constituency

e e PreseRE

1. Sri Yashpal Suvarmna - Vice President
2. Sir Rudregowdda - Member Scretary

3. Sri Udaykuar - Member

4. Sri Jayesh Kamath - Member

5. Sri Latharao - Member

6. Smt Shanthi - Member

7. Sri Dayanand D - Member

8. Smt Tharadevi - Member

Resclutions:

With regard to the girl students of the Government Pre-
University College -Udupi wearing uniform or Hijab to their
college, the Government has to take necessary’ action, after
constituting a High Level Committee for holding discussion
regarding, prescribing uniform or dress code to the students
of Pre- University Colleges in the State, after reviewing the
recommendations made by the Committee affer studying the
issue. Accordingly, the Hon'ble MLA K. Raghupathi Bhat
requested the students that till the process is completed, the
studenis are required to wear the uniforms prescribed before
and attend the classes in the interest of their education and
follow the Government Order and not allow any chaos or
confusion.

Uniform /dress code systemh has been existing in the
Government Girls Pre- university College sirnice 1985. The girl



students of Government Girls Pre- University College, Udupi
district who are wrging to allow them to wear the clothes of
their choice, were informed about the Uniform /dress code
prescribed by the college while getfing admission and they
had obtained enrolment in the college only after agreeing to
the said information. But now six {06) students of this college
have created chaos and confusion about wearing Hijab.
Hence, the government has been requested for appropriate
action.

In accordance with the Government Order dated:
25/01/2022, the MLA X Raghupathi Bhat under his
Presidentship held a joint meeting of the Coilege
Development Committee of the Government Pre-University ©
CoHege for Girls and Education Service Committee consisting
of parents of students and in the discussion held about this
issue, it was decided that all students should come to classes
in uniform. The Committee members consisting of the parenis
of students indicated their support for this..

At present, the indisciplined behavior of only 6 students
is causing hurdle to the academic prospective of 1000 studenis
in the college. Therefore, as per the Government Order,
students should attend the class by wearing uniform. It was
decided in the meeting that the parents should be convinced
about the same.

Sd/-
Principal
Govt. PU College for Girls
Udupi - 576101

College Code SU095
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IN THE HIGH COURT OF KARNATAKA AT BENGALURU 3 oS
WP NO. 2146/2022 -
IN THE MATTER OF:

Ayesha Hajeera Almas & Ors. ... Petitioners
VERSUS _
Chief Secretary Primary & Higher Education & Ors ... Respondents
S.no Particulars ' ' - Page no
1.] Rejoinder to the state objection I-XX
with verifying affidavit

PROPOSITIONS AND JUDGMENTS RELIED ON BY THE PETITIONERS

NO. | JUDGMENT | RELEVANT PARAS | PAGE NO.

USE OF HIJAB AS AN ESSENTIAL' PRACTICE IN TERMS OF A
MANDATORY INJUNCTION UNDER HOLY QURAN SUPPORTED BY
THE HADITH, HENCE IS PROTECTED UNDER ARTICLE 25 AS WELL
AS U/S. 19(1)(A) AND SUPPORTED BY THE PREAMBLE

1. | Amnah Bint Basheer & Anocther Vs. 29,30 1-11
CBSE, New Delhi — (2016) 2 KLJ »
605

2. Bijoe Emmanuel & Others Vs. State | 15, 16,17 12 - 28
of Kerala & Others ~ (1986) 3 SCC
615

3. Equal Employment Opportunity | Internalpage1- | 30 -39
Commission Vs.  Abercrombie &1 3
Fitch Stores Inc. - (2015) SCC
Online US SC 3

DOCTRINE OF ACCOMMODATICON AS AN AID'TO LAW OF NON-
DISCRIMINATION AND FREEDOM OF RELIGION

4. Mohammad Fugicha Vs. Methodist | Internal page 25 40 -72

Church in Kenya (suing through its onwards
Trustees) - (2016) SCC Oniline , -
- Kenya 3023
5. . {Nada Rahem Vs. CBSE & Others - 4,5 73 -74
(20315Y SCC Online Ker 21660 :
6. Vikash Kumar Vs. Union Public 44 75 - 113

QPr\/ira (‘nmmiccinn & {iherg —

s

~~

7. 1t. Col. Nmsha & Others Vs. Union 83 - 87 1314 -
of India & Others — (2021) SCC 170
3 Oniine SC 261

LAWS (SPECIFIC GOVERNMENT ORDER DATED 05.02.2022)
THOUGH APPEARING TO BE NEUTRAL ON FACE BUT NONETHELESS
PERPETUATES INDIRECT DISCRIMINATION  QUA THE




PETITIONERS THUS, FALLING FOUL OF ARTICIE 14 OF THE
CONSTITUTION OF INDIA .

8. Lt. Col. Nitisha & Others Vs. Union| 54 - 66, 77, 83- 114 -
of India & Others - (2021) SCC|87, 120, 122, 143 170
OnlLine SC 261

9. Mohammad Fugicha Vs. Methodist | internal pageno.| 40 - 72
Church in Kenya (suing through its 18 onwards
Trustees) - (20168} SCC Online
Kenya 3023

GOVERNMENT CRDER DATED 05.02.2022 IS IN VIOLATION OF
THE *DOCTRINE OF PROPORTIONALITY AND THUS VIOLATES THE
PETITIONERS’ FUNDAMENTAL RIGHT

10. | Modern Dental College & Research 61 - 66 Ti71 -
Center Vs. State of M.P. — (2016) 7 281
SCC 353

GOVERNME‘&T 'ORDER DATED 05.02.2022 IS IN TEETH OF THE
ULTIMATE CONSTITUTIONAL GOAL WHICH IS ‘UNITY IN
DIVERSITY” AND HENCE VIOLATES ARTICLE 25 AND PREAMBLE OF
 THE CONSTITUTION ,

11. | State of Kamataka & Another Vs. 6, 9 292 —
Br. Praveen Bhai Thogadia - 303

, (2004) 4 SCC 684 o ; ] o
12. {S.P. Muthu Raman Vs. The Chzef 10— 12, 14, 15, 304 —

Secretary, Government of Tamil 17 -22,25 31is
Nadu & Others — 2012 (1) L.w.

. 1765 , _

13. |Tehseen S. Poonawala Vs. Union of 23,27,28,30,31 317 -
India — (2018) 9 SCC 501 340

THE GOVERNMENT ORDER DATED 05.02.2022 IS IN BREACH OF
THE INVIOLABLE ‘RIGHT TO DIGNITY’ AND THUS VIOLATES NOT
ONLY THE PREAMBLE BUT THE ENTIRE PART III OF THE/
CONSTITUTION OF INDIA

i4. |National lLegal Services Authonty 25, 35, 36, 51, 341 -
' Vs. Union of India — (2014) 5 SCC| 53, 69, 70, 71, 401
438 73, 75, 96-98,
104 - 107, 128,
. - — 129
15. |K.S. Puttaswamy Vs. Union of India 105, 107, REFER
= (2017 10SCC 1 TO SCC
2017
VOl 3

Drawn & filed by:

(Tanveer Ahmed Mir, Kartik Venu,
& Mohammad Tahir)
Advocates for Petitioners
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IN THE HIGH COURT OF KARNATAKA AT BENGALURU
WP NO. 2146/2022

IN THE MATTER OF:

AYESHA HAJEERA ALMAS & ORS. .. PETITIONERS
| VERSUS

CHIEF SECRETARY PRIMARY AND |

HIGHER EDUCATION & ORS - .. RESPONDENTS

REJOINDER FILED BY THE PETITIONERS TO THE
STATEMENT OF OBJECTIONS OF STATE

1. It is stated that the Objections filed by the Siate are-

abSo}Uter misconceived and without‘ merft. The

Petitioners deny all averments made save those that are

a matter of record or which are expressly admitted. No

averments made by the State may be deemed to be any

admission on the part of the Petitioners for want of

specific denial or traverse.

2. That .on the aspect of prior representation to the

concerned authorities, it is an admitted position as stated
by the Petitioners in their petition that on 30.12.2021 the

Petitioner were constrained to send a representation f=

Respendent Nou. 3 (Dy. oirector, PU Education Dept.) in

view of the unheeded requests made by the Petitioners to

the Respondent No. 5 & 6 to allow them to continu

coming to college wearing their headscarves being an

-



3o

I

essential tenet of their religion. Reference be made io
Annexure F of the WP [pg. 41 — 421.

3. That as regards the reliance of the State on the
Karnataka Education Act, 1983, it is reiterated that a
perusal of the powers conferred on the regulator coniain
no express provision for prescribing uniform, nor any
punishment prescribed against any student for failure to
wear a uniform. A perusal of Section 7 of the Act nowhere
prescribes any requirement of uniform or ancillary
matters related thereto. Moreover, it would further be too
much of a stretch to interpret the provisions in a manner
that such provisions impliedly provide for such powers. It
is also needless to say that powers undér Section 133 are
to be exercised in terms of the express provisions in the
Act and not in a plenary manner.

4. That as regards the reliance of the State on the
Karnataka Education Institutions (Ciassiﬁéaﬁon,
Regulation and Prescription of Curricula, etc.) Rules,
1995, it is category stated that the 1995 Rules are
applicable to Education Institutions imparting Primary &
Secondary Education and not at the Pre-University level. |
The Pre-University level is instead guided by the
Karnataka Pre-University Education {Academic,
Registration, Administration and Grant-in-aid, etc.) Rules,
2006, for which no swuch provisions for prescribing
uniferm exist hor any punishment prescribed for failure to

wear a uniform exist. Furthermore, a perusal of both sets
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of ‘rules would reveal they ére intended to read
disjunctively as they cover entirelvy different categories of
fieids, have entirely separate grievance redressal
mechanisms, and envision an entirely separate authority
exercising  superintendence over' the concerned
educational institutions. It is thus failacious to apply rules ..
meani:_ for children of far,younger age brackets and in
requirement of far more direction to pre-university
college students. Therefore, the justification of the State
for their initial actions of denial of entry, harassment and
humiliation to the Petitioners for wearing a headscarf /n
addition to and not in derogsation of their school dress
being their bona fide, conscientious religious beliefs, is
without lawful authority, and even otherwise cbnstitutes a
sweepingly disproportiocnate disciplinary action.
Notwithstanding the same, the issuance of govt. order.
dt. 05.02.2022 [post the filing of the present petition and
the preliminary hearing before the Hon’ble Single Judge
of this Hon’ble Court] is a clear indication of mala fides
and an-implied admission that even the State itself was of
the opinion the erstwhilé actions taken were without
lawful sanction. - |
That as a common irejoinder to the multiple justifications
of the impugned actions by the State, inciuding the
passing of the impugned order, keeping in mind the /faw,
public order and notions of secularism, equality, and

conflicting interest [refer to para 12 of the State’s

-~



Obiectionsl; in order to imaintain uni?fzﬁziiy,
cohesiveness, discipline and publfic order; tc maintain
-equality, decorum, and discipline; and to promote
oneness, fraternity, and brotherhood; and to have a
secular image [refer to para 15 of the State’s
Objections]; and to maintain pubiic order to provide equail
treatment to all students; to maintain secularism [refer to

para 20 of the State’s Objections]; and that wearing a

" cloth or dress code other than uniform is not conducive to

~ the development of the institution as also the child [refer

to para 23 of the State’s Objections); and that allowing
the Petitioners to wear clothes other than the prescribed
uniform would amount to preferential treatment resulting
in violation in Article 14 [refer to para 24 of the State’s

Objections], it is stated as follows: »

a. The Petitioners’ use of the hijab is an essential
religious practice in terms of a mandatory
injunction under the Holy Quran supported by
the hadith is protected under Article 25 as well
as Article 19(1)(a), further supported by the
Preamble of thé Constitution of India.

i. The petitioners contend that their desire to

. . P
wear the head scarf of the same cloth

0

T the

uniform so prescribed, is a bona fide

P
[

~

conscientious atitempt to obey a reiigious
requirement which therefore, deserved due

respect from the government. The validity of




i,

i,

S -
the Petitioners’ rights, dfgnity and religious
beliefs stand protected under Article 25
'Irrespective of whether the practice is
essential or not. Nor is the Petitioners’ belief
to be dependent on general acceptance or

majority vote.

Viewed thus, the consistency and sincerity of

‘the Petitioners practice sufficiently attracts
protection under Article 25, rﬁaking it
incumbent on the State to justify such an
action which has the effect of infringing the
Petitioners” fundamental rights on the
limitations preécribed therein (public order,
health, morality, etc.). Reiiance. is placed on
Bijoe Emmanuel & Others Vs. State of
Kerala & Others — (1986) 3 SCC 615

Even"éSsuming the test of essentiality is to
apply in the present case, it has already been
examined by a coordinate bench of the
Hon'ble Kerala High Court in Amnah Bint
Basheer & Another Vs. CBSE,-New Delhi ~
{2016) 2 KL3 605 that the wearing of the
hijab Jis essential to the practice of the
religion. Both  on  the assertion of the
Petitioners of their bona fide, conscientious

L B A S RV LS Mo

religious heliefs, and on the test of

RN S



b. Even

essentiality, the Petitioners’ case is liable to

succeed.

ssuming the impugned order dt

a
05.02.2022 is deemed ‘facially neutral’, the order

N N T e e

" is bad

in law for being indirectly discriminatory

gua the Petitioners being disproportionately

affected by the State action, recognized under

the concept of ‘substantive equality’ guaranteed

under Atticle 14 of the Constitution of India.

L

Indirect discrimination is closely tied to the
substantive conceptioh of equality. The
doctrine of substantive equality has been a
critical evolution of the Indian constitutional
jurisprudence on Article 14 and 15(1), now
extending even to facially neutral provisions
which have the effect of disproportionately
affecting members of a community, even if the
intent is indetefminate. Unless the provision,
criterion or practice is objectively justified i)y a
legitimate aim, and the means of achieving
that aim are appropriate and necessary, the
law is liable o be declared unconstitutional.
Reliance is placed on
Lt. Col. Nitisha & Others Vs. Union of
India & Others - (2021) SCC OnLine SC
261: and of the judgment of the Kenya_n




31377
Court of Appeals in Mohammad Fugicha Vs.
Methodist Church -in Kenya {suing
through its Trustees) -~ {(20i8) SCC
Online Kenya 3023;

ii. Whé‘n applying the above concept of ‘indirect
discrimination” to the present case, it is the
Petitioners’ who  are  disproportionately
disadvantaged by the effect of the govt. order
as they are being forced to pick one of their -
two fundamental rights to their educaiion
while compromising on their genuine religious
befiefs and vice versa, whereas other students
do not face the moral dilemma of choosing
between their sincere religious or cultural
beliefs with their education. |

c. Evern assuming the Petitioners’ fundamental

é‘.ighi:s under Article 25 and Article 15(1){a) of
the Constitution ,of India are not absolute, the
State is obligated to balance the fundamental
rights of the individual on one hand under the
‘d&ctrine of proportionality’, the basic hallmark
of a modern democracy.

i. This exercise of balancing competing interesis

A} I S £ 4
H

is not done by eliminating the 'iosing facet,

¥

but  rather advocating peaceful  and

narmonious coexistence of both rights allowing




ii.

d. The

-

both to develop alongside each other, not at
the expense of the cther.

Thus seen, when a law / action has the effect

of limiting a constitutional right, such a

limitation is constitutional if it is preportional —
When it is meant tc achieve a proper purpose,
if the measures taken to achieve such a
purpose are rationally connected t¢c its
purpose, and such measures are necessary.
Reliance is placed on Modern ﬁ)entai College
& Research Center Vs. State of M.P. -
{2016) 7 SCC 353

rinciple of reasonable zaccommodation

captures the positive obligation of the State to

facilitate the constitutional guaraniee of anti-

discrimination within the concept of substantive
equality both under Article 14 & 15{1) of the

Constitution of India.

i.

The doctrine of accommodation if properly
understood, appreciated and applied, would
always contribute to good govemance of our
schools thus entrenching constitutional ana

ik H S H
democratic principles.

. The Govi. order leaves no scope for the

Petitioners to wear a ‘Hijab’ in the school

which the students honestly and genuinely

&
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believe to be an act of obedience to their

religious duty. -

Hi. Therefore, a more pragmatic approach ought

to have been adopted by the government in
permitting exceptions and exemptions for the
same. Manifest example is the practice and
rules of all the Kendriya Vidyalaya Schools in

the country.

iv. The Canadian Court of Appeal in R. Vs,

Videoflex — 1984 (48) OR 2D 395 held
which would be true of the Indian Constitution
as well:- “"The constitution de‘germ'ines that
ours will an open an piuralié_tic society which
must accommodates small inconvenience that
might occur where - religious "practices are
recogniz_éd as permissible exception to
otherwise justifiable homogonous

requirements.”

v. The Preamble to the Constitution cléarly

Vi.

provides that every citizen in this country has_

an assurance and the Constitution intends to
secure liberty of thought, expressing, belief,
faith and wdrship as well as assuring dignity of
the individual.

in MEC for Kwazulu Natal, School Liaison
Officer v. Pillay [CCT51/06 [2007} ZACC
211, the Constitutional Court of South Africa,

,,,,,
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speaking throughh Chief Justice Langa
attempted to delineate the concept and
principle of accommodation as follows:- “At
the core is the notion that sometimes the
community whether it is the State, emplover
or a school must take positive measures and
possibly incur an additional hardship or
ekpense in order to allow all people to
participate and enjoy their rights equally. It
ensures that we do not relegate people to
margins of the society because they cannot

confirm to certain social norms.”

vil. The South African Constitutional Court in

Christian Education South Africa Vs.

Minister of Education - 2000 ZACC 2 -

authoritatively observed:- “The underlying
problem in any open and democratic society
based on human dignity, equality and freedom
in which conscientious and religious freedom
has to be regarded with appropriate
seriousness, is how far such democracy can
and must go in al!owing members of religious
comimunities 1o, define for themseives which
laws they will obey and which not. Such
society can cohere only if all is participants
accept that certain basic norms and standards

are binding. At the same time, the State
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shouid, wherever reasqnabiy possible, seek to -
avoid putting beiievea:s to extremely painful
and intensely burdensome choices of either
being true to their faith or else respectful of

the law.”

viii. Thus seen, comparative jurisprudence on

anti-discrimination recognizes the concept of

accommodation.  When  the Karnataka
Education Act, 1983 itself covenants, “that
the government will take all steps under this
Act to value and tc preserve the rich heritage
and our composite culture”, it is clear that the
govt. order ought to have followed the
principle of accommodation in _favour of the
Petitioners which may be different from the
»majoritarian norm and which otherwise seeks
.td seriousiy impinge and violate the
Petitioners’ conscientious individual belief and
religious practice.

ix. Moreover, by no stretch of imagination can it
be said that the Petitioners® would be getting
preferential treatment . for being
accommodated for the reason that religious
symbois, unitke ciass markers / fashion
symbois, do not necessarily carry with them
any c<onnctations of power, status and

superiority. Religious markers by contrast



2.

create no such dilemma /[ inferiority.
Therefore, ‘accommodation’ does not amount
to preferential treatment. Reliance is placed
on the judgment of the Kenyan Court of
Appeals in  Mohammad  Fugicha Vs.
Methodist Church - in ' Kenva ({suing
through its Trustees) — (2016) -SCC
Online Kenva 3023;

e. The purperted®aims of the State ménﬁoned in the
Objections fail to understand the concept of
‘secularism’, ‘equality’, and mistake the concept
of equality and unity for ‘uniformity’, when the
Indian Constitution attempts to foster ‘unity in
diversity” and cultural heterogeneity.

i. The petitioners submit that the concept of
equality is not to be confused with uniformity
and in fact uniformity can be enemy of |
equality. Equality means equal concern and
respect across differences. It does not
presuppose the elimination or suppression of
differences. Respect for human rights requires
the affirmation of self, not the denial of self.
Equality therefore does not imply a levelling or
homogenization of behaviour but an
acknowledgement and acceptance of

difference. At the very least, it affirms that
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if.

2. -

difference should not be the basis for
exclusion, marginalization, stigma  and
punishment — At best, it celebrates the validity
that difference brings to any society. |
it has appropriately been held in State of

Karnataka v. Praveen Bhal Thogadia
{Dr.), {2004) 4 SCC 684 that “...Secularism .

_is not to be confused with communal or
religious concepts of an individual cr a group
of persons. It means that the State should
have no religion of its own and no one could
proclaim to make the State have one such or
endeavour to «create a theocratic State.
Persons belonging to different religions live
throughout the length and breadth of the
country. Each person, whatever be his
religion, must get an assurance from the State
that he has the protection of law freely to

profess, practise and propagate his religion
and freedom of conscience. Otherwise, the

rule of law will become replaced by individual
percepﬁoﬁs of one's own presumptions of
good social order. Therefofe, whenever the
authorities concerned in charge of law and
order find that a person’s speeches or actions
are likely to trigger communal antagonism and

hatred resulting in  fissiparous tendencies

-
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gaining foothold, undermining and affecting
communal harmeony, prohibitory orders need
necessarily to be passed, to effectively avert
such untoward happenings.

[..]

9. Our couhtry is the world's most
helerogeneous society with a rich heritage and
our Constitution is committed to high ideas of
socialism, secularism and the integrity of the
nation. As is well known, séverai races have
converged in this subcontinent and they have
carried with them their own cultures,
languages, religions and customs affording
positive recognition to the noble and ideal way
of life — “unity in diversity”. Though these

diversities created problems in early days,

they were mostly solved on the basis of

human approaches and harmonious
reconciliation of differences, usefully and
péacefully. That is how secularism has come
to be treated as a part of fundamental law,
and an unalienable segment of the basic
structure of the country’s poiiticai system. As
noted in S.R. Bommai v. Union of India
[(1994) 3 SCC 1] freedom of religion is
granted to all persons of India. Therefore,

from the point of view of the State, religion,
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faith or belief of a particular person has no

place and given no scope for imposition on
individual citizen. Unfortunately, of Ilate,
vested interests fanning.  religious
fundamentalism of all kinds vying with each

other, are attempting to subject- the

constitutional machineries of the State to -

great stress and strain with certain’ quaint
Ed_ea‘s' of religious priorities, to promote their
own selfish ends, undeterred and unmindful of
the disharrgo'ny it may ultimately bring about
and even undermine national integration
achieved with much difficulties and laudable

determination of those strong-spirited savants

of yesteryear. Religion cannot be mixed with

secular activities of the State and
fundamentalism of any kind cannot be
permitted to masquerade as political
philosophies to the detriment of the larger
interest of society and basic requirement of a
welfare State. Religion sanz spiritual values
may even be perilous and bring about chaos
and anarchy all around. It is, therefore,
imperative that if any individual or group of
persons, by their action or caustic and
inflammatory speech are bent upon sowing

seeds of mutual hatred, and their proposed




activities are likely to create disharmony and
disturb the equilibrium, sacrificing public
peace and tranquillity, strong action, and more
so preventive actions are essentially and
vitally needed to be taken. Any speech or
action” which would result in ostracization of
communal harmony would destroy all those
high values which the Constitution aims at.
Welfare of the people is therult_ima’ce goal of all

laws, and State action and above all the
Constitution. They have one common object,
that is to promote the well-being and larger
interest of the society as a whole and not of

any individual or particular groups carrying

any brand names. It is inconceivable that

there can be social well-being without
communal harmony, love for each other and
hatred for none. The core of religion based
upon spiritual values, which the Vedas,
Upanishads and Puranas were said to reveal to
mankind seem toc be: “lLove others, serve
others, help ever, hurt never” and “sarvae

~ o casisiaie hhaowvuanian” 0 uomanshin in
ainia SukninO DhavaniCo . Une-upmansnipo in

(W

the name of reiigion, whichever it be or at
whomsoever's instance it be, would render
constituticnal designs countermanded and

chaos, claiming its heavy toll on society and

322




humanity as a whole, may be the inevitable

evil consequences, whereof.”

f. Thus Seen,. the Govt. order dt. 05.02.22 in.

seeking to force the Petitioners’ to choose
between continuing their education while

compromising their genuine religious beliefs and

vice versa, vielates the Petitioners’ core -

inviolable right to dignity, which finds mention in

the Preamble and is implicit throughout tne

entirety of the Part III of the Constitution.

That as regards the submission that as the Petitioners
submitted undertakings to abide by the rules of the
education system they cannot pray for the reliefs as
claimed, it is needless to state that the Petitioners”
fundamental rights cannot be waived by any undertaking.
Even dehors the same, it is an admitted position that the
State itself had also issued Guidelines for PU-Colleges for
the vyear 2021-22 which clearly mentiohed that no
uniform was prescribed for PU-Colleges. Applying the Jlaw
of estoppel, it is the State that has approbated and
reprobated in its stand, first representing that no uniform
is prescribed, taking resorting to illegal disciplinary action

i o~ D | T

zgainst the Petitioners despite their eanier guideiines

[constituting an express statement / representation].
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PRAYER

in view of the facts and circumstances, it is most respectfully
prayed that this Hon'ble Court may grant the relief prayed for

the Petitioners herein in entirety and pass any other orders as

deemed fit and proper in the interests of justice.
Bangalore

21/02/2022 Counsel for petitioners

25
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IN THE HON'BLE HIGH COURT OF KARNATAKA AT |

BANGALORE

Writ Petition No - /2022 (GM-EDU)
Between _
Ayesha Hajeera Almas and others Petitioners
And
Chief Secretary ,
Primary and Higher Education
And others " Respondents

VERIFYING AFFIDAVIT
I, Karani Sadiya Banu W/o Mupthi Mohammed Abrurul, Age
about 40 vyears, R/at No 2-82 C, Kavrady, Opp to Urdu
School,Kandlur, VTC, Kavrady , PO Kavradi, Kundapurg,
Udupi -576211 today at Banga?o%e, mother and representing
Pelitioner no 1 in this petitioner state and affirm alsc on fhe
behalf of other petioners and their respective
representatives as under
1.1 am the representing petitioner no 1 and this and
conversant with the fact of this case as issue and relief
of all other petitioners are uniform so I am aiso
gﬁresenting this verification affidavit in their behalf, I am

well conversant with the facts deposing hereto.

D

2. That the statements made in paragraphs 1 to 6 of th

Bzg§

3 3 3 + - -~ 3 3 L. Fac ] I
joinder to the state objection accompanying this affidavit

are true to the best of my knowledge, information, and

belief and based on the narration of petitioners students



224
and ail the legal position of law and judgements was
explained properly to me and with my consent it 15
incorporated |

3. I state whatever I state above is true and correct

Identified by me

Advocate

Bangalor , Deponent

21-02-2022 Sworn o and signed before me at Bangalore
on this 22™ = day of Feb, 2022
No. of corrections

y e eyt
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IN THE HIGH COURT OF KARNATAKA,
BENGALURU

W.P. No. 2146 / 2022 {GM-RES}

Between:
Ayesha Hajeera Almas
& Others " ee.o.Petitioners

And:
Chief Secretary
& Others Cieeevenes Respondentis

Statement of Objections of Respondent No. 13

The Respondent No. 13 humbly submits and prays as

follows:

1. The writ petition is neither main’;ainab!e'on facts nor in
law. The petitioners have made false, baseless and
unsubstantiated averments and allegations and have
also concealed material facts. The petitioners have not
come with clean hands. On all the aforesald counts the

writ petition is liable to be dismissed.

2. All the averments made in the memorandum of writ
petition, which are not specifically admitted, are hereby
denied as false. The Petitioners are put to strict proof of
ihe averments made in the memorandum of writ

petition.

{Vikramn Phadke}
Adv. For Resp. No. 13
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Traversal of the allegztions made in paragraphs &

8 i2. 16, 18, 22, 26 of the writ netiticn:

£
. The answering Respondent is a %’g% teacher in the

Respondent No. 5 institution. The  answering
Respondent has never ill-treated any of the petiﬁoﬁers,
for any reason whaisoever. The answering Respondent
has never shamed the Pelitioners for any reason
whaisoever. The answering Respondent has never
invoked the religion of the Petitioners. The answering
Respondent has never threatened the Petitioners of
marking them absent and / or of not awarding internal
marks. The answering Respondent has neither informed
-or said anything to the Petitioner No. 5 or any other
Pelitioner that she i.e. the answering Respondent had
incited other students to pull the headscarf in‘the past
and that they (i.e the Petitioners) have to face same.
treatment. The answering Respondent has never sent
any of the Petitioners to the Principal with a view to
harass them or o ta‘ke permission to wear headscarf.
The answering Respondent neither manhandled the
Petitioners nor threatened them of spoiling their
education or threatened them. The answeriné
Resp‘ondenf has never acted in véngeance againsti the
Petitioners for any reason, including their religious
identity either in the past or at any point of time. The
answering Respondent has never Incited any other

students to target the rnuslim students for any reason,

-

{Vikram Phadke}
- Adv. For Resp. No. 13




whatsoever. The answering Respondent is not opposing
the Petitioners’ wearing headscarf due to any personai
or political preference. The answering Respondent has
never marked the Petitioners’” absent iilegally at any
;Soint of time and the answering Respondent has. never
forcefully sent any of the Petitioners out of the class for

any reasoé,. including to prevent them from attending

main exXam.

. All the allegations and avermenis made against the
answering Respondent in the synopsis of the
memorandum of writ petition and in paragraphs 5, 8, 9,
12, 16, 18, 22, 30 of the memorandum of Writ petition
are hereby denied as false, baseless, demeaning and

aimed at misleading this Hon’ble Court.

. The Petiticners have made motivated, false, baseless
and unsubstantiated allegations, with an aim to mislead

this Hon'ble Court. None of the allegations made are
. true and the Pefitioners have not provided an iota of

material to substantiate t{aeir allegations. Such
malicious and irresponsible beﬁaﬁbﬁr of the Petitioners
tantamounts to abuse of the judicial system. The writ
petition of the Petitioners is liable to be dismissed with

heavy cosis.

{Vikram Phacgke}
Adv. For Resp. No. 13

T,
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d. The answering Respondent has always strived to impart
quality education to all her studenis, Irrespective of
their religious, political or cultural backgrounds. It pains
the answering Respondents that her studenis are
making such baseless allegations against her, solely for
the purpose of achieving an ulterior gea! through this

motivated writ petition.

e. The allegations in the writ petition against the
answering Respondent are all false. The Petitioners have
not - adduced any materilal to substantiate their
allegations, yet they have the gumption to seek for an
enquiry against the answering Respondent and other
teaching staff of the institution. They are not entitled to
the prayers that they have sought. They seek to set in
motion proceedings against the answering Respondent
and other teaching staff, without any material. This
attempt of the Petitioners is sheer abuse of the judicial
process, which in the humbly opinion of the answering
Respondént should be reprimanded, otherwise it would

demoralize the teachers.

4, 1t is humbly submitted that uniform has been prescribed
and is being followed in the institution since nearly two
decades and till December 2021 all students used to
follow the same. However, in the last week of December

2021 the Petitioners came to the institution wearing

{Vikram Phadke}
- Adv. For Resp. No. 13




head-scarf / hijab. and when the concerned officials of
the institution informed them that they have to abide by
the uniform, the Petitioners resorted to protests,
thereby vitiating the teachihg atmosphere cf the
institution. The parents of the Petitioners were also
requested to mest with the officials of the institution 30
as to have discussion on the issue. Despite the
discussion, the Pétitioners intentionally resorted to
protests and have now approached this Hon'ble Court
on the basis of false, motivated and unsubstantiated
allegations against the answering Respendent and other
staff of the institution.

. It has been the experience of the anSwering Respo_ndent
that to foster fraternity and equality, uniform in- an
academic  institution helps a Jot. A sense of
Abeiongingness with all students by participating in all
activities of the Institution by wearing common uniform
is conducive for all-round development of the students.
Not following the code of uniform prescribed, the
students sow seeds of differentiation amongst the
student community and such féeiings are not.conducive
to the academic atmosphere. As per the knowledge of
the answering Respondent, head-scarf / hijab is not a
religious practice. The Pebitioners have till now (i.e till

the last week of December 2021) have adhered i th

(£

uniform prescribed, without any demur. However, it

{Vikram Phadke)}
Adv. For Resp. No. 13
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seems that they are now protesting against the same at
the behest of vested interests who wish o create
trouble.

Wherefore, the answering Respondent humbly prays
that this Hon’ble Court may be pleased to dismiss the
writ petition of the Petitioners, with exemplary costs, in
the interest of justice and equity.

Bengaluru (Vikram Phadke)
Dt. 22.02.2022 Adv. For The Resp. No. 13

Yerification

1, Smt. Chaya Shetly, the Respondent No. 13, do
hereby state tha’& the averments made in paragraphs 1
to 6 of the above statement of 6bjections are true and
correct to the best of my knowledge, information and
belief.

Udupi =~ (Smt. Chaya Shetty)
bt. 22.02.2022 Respondent No. 13

, Tome Gy

{vikram Phadke}
- Adv. For Resp. No. 13

Lad
NI




- SR

e

ororm

a1

I
e

ANMERIRE P~ 12

BEFORE THE HON’BLE HIGH COURT CF
KARNATAKA, AT BANGALORE

W.P. No. 2146 7 2022 {GM - EDN)
BETWEEN :
AVESHA HAIFERA ALMAS AND OTHERS avs PETITIONER

AnND

CHIEF SECRETARY, PRIMARY AND ... RESPONDENTS
HIGHER EDUCATION AND OTHERS

INDEX °

SL No ’ PARTICULARS PAGE NoO

i. |Statement of Objections filed by| 1-15
Respondent No. 12 ’

2. | Verifying Affidavit. 16 ~/7

Place: Bangalore

Date : 23.02.2022 Advocate for Respondent No. 12
| st /-
Address for Service: Other Side Served
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Advocate
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BEFORE THE HOM'BLE HIGH COURT OF
KARNATAKA, AT BANGALORE
W.P. No. 2146 / 2022 (GM - EDN)
BETWEEN :
AYESHA HAJEERA ALMAS AND OTHERS ... PsrmowER

AND

CHIEF SECRETARY, PRIMARY AND ... RESPONDENTS
HiGHER EDUCATION AND OTHERS '

STATEMENT OF OBIECTIONS FILED BY RESPONDENT. No. 12

The Respondent No. 12 in the above matter respecifully

subrnits as follows :
PRELIMINARY SUBMISSIONS ON FACTS OF THE CASE

1. ’fhe Petitioners have filed the instant writ petition seeking
several reliefs, such as issuance of a w;'it of Mandamus tc
Requndent No. 1 and 2 to initiate enquiry against
Respondent Nos. 5 and 6 for violating the instructions
specified under the guidelines of the Pre-University (PU)
Department for academic year 2021 - 22 for maintaining
unitorm in PU colleges; for issuance of a writ of Mandamus to
Respondent No. 3 (Deputy Director, PUC, Udupi District) to
conduct an ehquiry against Respondent No. 6 to 14 for their
alleged hostile approach towards the Petitioners; issuance of

a writ of Quo Warranto against the Respondent No. 15 and 16



3. ke

questioning the authority under which they are allegedly
interfering in the' administration of Respondent No. 5 (Govt.
Pre-University College, Udupi); and seeking a declaration
that the status quo referred to in the letter dated 25.01.2022
(Annexure H) is in consonance to the Department guidelines
for the academic year 2021 ~ 22. It is submitted that the writ
petition is not meintainable on law or on facts and deserves

to be dismissed as against the answering Respcndent

2. 1Itis submitted that the'answering Respondent is one of
the lecturers werking at the Respondent No. 5 college and is
teaching chemistry in the college. It is submitted that the
Respondent No. 5 college had been prescribing uniform for its
students for nearly 2 {(two) decades. It is submitted that for

all these years, the students had been maintaining discipline

in the college and had been adhering 1o the rules pertaining -

to the uniform prescribed from time to time.

3. It is submitted that on or about the last week of
December,2021, certain girl students belonging té the Musilim
community approached the management J/ principal of the
Respondent No. 5 college and made a special request o alter
thoir dress code / uniform, more so pertaining to the wearing
of a headscarf citing their religious beliefs. At the behest of
the principal, the students were told ask their parents discuss
regarding these issues. It is submitted that on 29.12.2021,

certein persons visited the college ziong with some of the
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answering Respondent is not aware of the exactczriture of
discussions that were had between the principa.l of the rollege
and these persons who visited to discuss with him. The
answering Respondent is also not aware if the persons who

visited the college were in fact the parents of the students
studying in the Respondent No. 5 institution.

4. It is submitted that for three days, i.e., from 29%
December to 31 December, lhe Petitichers tried to assert
their rights to wear Hijab along with their uniform. The
Petitioners, along with their family members met the Principal
of the Respondent No. 5 institution and held discussions in
the presence of police and DDPI. They were convinced from
the management that they should adhere sirictly to the
uniform. Subsequently, when the offline/ physical classes
were closed in January due to the rise in Covid19 cases as per
the directions of the Deputy Commissioner, Udupi, there were
some protests held outside the college at Udupi regarding the
issue of uniform. It is submiti;ed that the Petitioners have not
been coming to college ph}}sicaily from December 31 2021

onwards.

5. Itis submitted that recently, the answering Respondent
came to realize that she has been imade a party to the present

proceedings and several averments have been made against
her in the above petition. Therefore, it is necessary for the
answering Respondent to place on record the true facts and

circumstances of this case as per her knowledge as also
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her submissions in regard to the legal issues that have arisen

int the instant case.

6. It is submitied that the answering Respondent has not
been acting against the interests of any student, let alone the
Petitioners herein. Unwanted allegations have been made
against the answering Respondent, like other teachers, who
have arrayed as respondents in this case. It is submitted that
at no point of time did the answering Respondent ili-treat the
Petitioners or otherwise treated them in any hostile manner
owing to their feﬁgion or race. Surprisingly, allegations have
been made targeting the answering Respondent with a view
to mislead this Hon'ble Court by painting a picture as thougn
several lecturers in the college have at all times been acting
contrary to the interests of the Pétiticners solely due to the
fact that they belong to the Muslim community and / or that

they had been wearing a headscarf.

7. It is submitted that the answering Respondent has been
working és a lecturer for several years and at no point of time
in her career has any allegation been made against her by
any student that she discriminates on the ground of religion,
caste, race, sex, etc. A false story has therefore been
concocted by the Petitioners with an ulterior motive to seek
certain reliefs from this Hon'ble Court and thereby harass the
answering Respondent with a threat of enquir\) to be

conducted against her.
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8. It is further submitted that neither the answering
Respondent, nor the Respondent No. 5 college have violated
any directions or circulars, or government orders issued by
the Education ~Department andfor the Government of
Kamataka at any given point of time, especxaiiy regarding the

issue of uniform at the college.

9. Itis submitted that Rule 11 of the Karnataka Educational
Institutions (Classification, Regulation and Prescﬁption of
Curricula, etc.) Rules, 1995 clearly provides that every
recognised educational institulion may specify its own set of
uniform(s). By virtue of the said provision, {he Responden"f
No.5 college (which is a recognized educational institution
within the meaning of the Karnataka Education Act, 1883) had
been prescribing a uniform for its students from the past t\;vo

decades.

10; It is submitted that there have been no issues till date by
any person belonging to any community, including Muslim
community, in following the prescribed uniform until the
petitioners voiced their protest during December 2021. It is
submitted that the Respondent No. 5 college was well within
its right to prescribe uniforms and there have been no
prohibition under any law for the time being in force that
restricts the college from prescribing a uniform for its

students.
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11. It is further submitted that the Petitioners have piaced
reliance on the prospectus issued by the PU Department to
contend that the college could not prescribe any uniform for
its students. It is submitted that the prospectus of the PU
Department are generally issued for every academic year as
a road-map for the colleges in administering their aifairs.
However, the said prospectus is only an information booklet

and does not stand on the same footing as orders or directions

issued-within—the—ambit—ofSectormr— 33— theKarmataka

Education Act, 1983. Furthermore, neither the Kamataka
Education Act, 1983 nor the Karnataka Educational
Institutions (Classification, Reguo!ation and Prescription of
Curricula, etc.) Ruﬁes, 1895, nor the Karnataka Pre-University
Educstion (Academic Registration, Administration and Grant-
in-aid, etc.) Rules, 2006 empower the government fo issue
any prospectus or guidelines to the pre-university colleges
directing them to administer the colleges in a given manner.
It is therefore submitted that the prospectus of 2021 - 22
{produced at Annexure ] to the petition) does not have any
legal sanctity and is thus, unenforceable in law. Consequently,
the relief of a writ of Mandamus sought in Prayer (1) based
on the said prospectus is not maintainable and therefore

requires io be rejected.

12. It is further submitted that no acts of the answering

Respondent have been demonstrated with any adequate proof

—~ g 3 14 A - 3 3 3 . § o
or material pieading so as to mandate the Respondent No. 3

to conduct an enquiry against the answering Respondent.

e T



Furthermore, to the knowledge of this answering Respondent,
no complaint whatsoever was filed by any of the Petitioners
herein before the Respondent No. 3 seeking the said officer
to conduct any such enquiry pertaining to any action of the
answering Respondent. It is further submitted that nejther the
Petitioners nor their parents have even complained to the
principal of the college (Respondent No. 6) regarding any
alleged acts of the answering Respondent citing any specific

ncidents—of —discrimination oF  hostle behaviour. 1he
Petitioners aver in their pelition that they have been facing
discrimination in their classes since September 2021, at the
hands of the Respondent Nos. 5 to 12. Allegations have also
been made by the Petitioners that they were unlawfully
removed from the classes and marked absent as a punitive
measure for the Pelitioners wearing headscarves. It is

submitted that all these aliegations are far from the truth.

.1.3. It is submitted that the allegations made by the
Petitioners from Paragraph 7 to 11 in their petition are
contrary to the very nature of relief sought by them. If the
version of the Petitioners is to be believed that they were
allowed to wear headscarves in the college and therefore
discrimination was meted out to them at the hands of the
answering Respondent, then their very case that they were
not permitted to even wear the headscarves in the coilege |
becomes unfounded. It is submitted that since uniform was in
piace in Respondent No. 5 coliége, at nie given point of time

did the Petitioners even wear headscarves to the college until
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they raked up the issue in December, 2021 for the first time.
It is submitted that the Petitioners had been attending college
wearing regular uniform, like aill other students, and at no
point of time did they even have a discussion or make any
written request either o the answering Respondent or to any
other lecturers / principal, to the knowledge of this
Respondent, regarding their desire to wear a headscarf and
too based on religious lines. No written request made by the

Petifoners-haveeven beerrproduced withithe present peauon

to show their bona fides.

14. 1t is submitted that for a lecturer imparting education in
. a college, it is extremely essential that ail the students
studying in a classroom have a spirit of common brotherhood
among them and none of them could stand odt owing to their
religious, linguistic, regional or sectional identity. It is solely
with this intent that uniforms are prescribed, espécia!ly
amongst,sfudents who have not yet attained the age of

majority.

15. Be that as it may, it is submitted that taking into several

factors, the government intervened in the matier by issuing

the Government Order dated 05.02.2022 bearing No. EP 14
SHH 2022, Bangalore (" sajd GO 7 ), through which it

directed that all the students of pre-university colleges shall
conform to the uniform prescribed by the CDC (College
Deveiopment Courcil) or the Governing Coundil, as the case

may be, in the coiieges following within the ambit of the PU

g T
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Department. The said GO has not been challenged in the
present writ petition and therefore, t'né said GO will have to
be complied per se by all the stakeholders, including these
Peﬁt?oners.‘ It is submitted that while the said GO has been
challenged in few other writ petitions connected with the
above petitien, the Petitioners have not taken any steps o
challenge the same subsequently as well. Therefore, in view
of the provisions of the Karnataka Education Act, 1983 and
the Karnataka FEducational Instilutions (Classification,
Regulation and Prescription of Curricula, etc.} Rules, 1985
read with the said GO, prescription: of a uniform by a college

is niot illegal and the Petitioners must comply with the same.

PARA-WISE TRAVERSALS

16. Briefly traversing the specific averments made in the

petition, the answering Respondent submits as follows :

a.  Re:Paralto4:These averments are a matter of record

and hence, not traversed.

b. Re : Para 5 : The averments that the Petitioners are
students of the Respondent No. 5 coilege is a matter of
record. However, the averment that they were made to
remove their headscarf by shaming them and by invoking

their religious identity is hereby denied as false.

BN
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nd their

alma maters were continuing to wear the religious headscarf

a )
VR vy

¢. Re : Pars 6 : The averments that t!';e Petitioner

as part of their culture and the same was not coming in the

way of their education is denjed as Taise.

d. Re : Paras 7 and 8 : The assertion of the Petitioners that
during August 2020, Respbndent No. 6 and 7 rebuked the
Petitioners by stating that their parents had signed the
consent letter Wf'ﬁ.ch specifically admitted that their wards
don’t wear the headscarf and they cannot breach the same
now and further that the Respondent Nos. 6 to 14 would scold
the Petitioners \'Nhenever found and would threaten them with
- marking absent in their attendance sheets and not awarding
internal marks are all denied as false and the Petitioners are

put to strict proof of the same.

e. Re: Paras 9and 10 : The averments that the Respdndent
No. 13 threatened the Petitioner No. 5 that she would be ill-
treated if she continued to wear the scarf and further that
Respondent Nos. 5 to 12 discriminated against the Petitioners
in their class and would remove them from their class and
mark them absent are all denied as false and the Petitioners
are put to strict proof of the same. The further averment that
the Petitioners would be made to sténd outside the class as
punishment and the same is continued even to this day are

all false and denied.
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f. Re : Paras 11 and 12 : The averments in these

paragraphs regarding the meeting of the parents of the
Petitioners and the Respendem‘:v Nec. 6 regarding the issue of
headscarves and the alleged delay on the part of the
Respondent No. 6 to discuss the same are not within the

knowledge of the answering Respondent. The averment that

. during the last week of December, 2021, the class teacher did

not allow the Petitioners to attend the class or write their
examinations or that the teachers used to send the Petitioners
to the Respondent No. 6’s office to take permission or to
otherwise remove their headscarves are all denied as false.
The further averment in these paragraphs regarding the
conduct of Respondent Nos. 4 to 12 being hostile to the
Petitioners with a view te frustrate them and their parents to
concede to their demands are all denied as false and th‘e—

Petitioners are put to strict preof of the same.

g. Re : Paras 13 and 14 : The averments that on
30.12.2021, the Petitioners approached the Respondent No.
3 and 4 to intervene in the matter and finish their ordeal and
that Respondent No. 3 directed the Respondent No. 6 to allow
them immediately are all not within the knowledge of the
answering Respondent and hence, denied. The averment that
on 01.01.2022, the Resp;andent No. & called a meeting of the
CDC and during the said meeting, the Respondent No. 15
declared that the Petitioners will not wear headscarves and if
they so continued, the Hindu students would wear saffron

shawis or mufflers and blend the entire issue into a communal

i 3
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colour are not within the personal knowledge of the answering

Respondent, and hence, denied.

N. Re: Paras 15, 16 and 17: The assertion of the Petitioners
that subsequent to the meeting on 01.01.2022, they were not
allowed into the college on working days and were made to
sit cutside the class-room and further that on 13.01.2022, the

Petitioners along with their parents made a peaceful protest
in front of the coliege, are ali denied as false. The further
aiiegaﬁdn that Respondent No. 6 called the local media at the
instance of the Respondent No. 16 and took pictures of the
Petitioners to circulate on socdiai and efectronic media, ali
appear to be concocted stories so as to paint a picturé that
the entire educational institution is talnted with communal
teachers. The same are accordingly denied and the Petitioners
are put to strict proof of the same. Similarly, the averments
made in Paragraph 16 regarding the Petitioners being scolded
by the Respondent No. 6 for conducting a protest and the
further allegation that they were made to write an apology
letter and that oné lecturer manhandled the Petiﬁoher
physically and threatened to spoil their education completely
are ali denied as false. The answering Respondent is not
aware of the meeting held amongst local leaders of Muslim
community and Respondent No. 15 on 25.01.2021 and the
letters being handed over to him, etc. Hence, these
averments are also denied and the Petitioners are put to strict

proof of the same.
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i. Re: Peras 18to 33 : 1t vis submitted that there are no
grounds made out by the Petitioners that would warrant the
issuance of a writ of. Mandamus or such other writs or
declarations sought for by the Petitioners. It is submitted that
all the grounds made out by the Petitioners in these
paragraphs are without substance, frivoious and devoid of
merits. It is submitted that the entire issue in the present
case has only taken a political colour and it is solely with
advancing the political interests of certain persons that the
above petition has been filed. It is submitted that the
Petitioners in the above case are students who are not even
mature enough to understand the complexity of the political

issues involved herein.

17.. It is submitted that none of the actions taken by the
Respondents, including the said GO, violates Article 25 of the
Constitution or any other right of the Petitioners insofar as it
doés not mandate them not to wear hijabs or religious
garments at any given place. Prescription of the uniform
during the hours spent by a student in an educational
institution would not in any way affect his / her religious
rights per se. It is also not the case of a person suspending
their religious rights for any given point of time. What is
" intended in the GO, as well as in the Constitution of India, is
that when a person lives in a community, it is extremely
important that there is harmony and a spirit of common
brotherhecd. The Constitution further mandates that the spirit

of common brotherhoodshouid transcend reiigious diversities.
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Therefore, on a conjoint reading of several provisions of the
Constitution, it becomes exiremely important that the rights
of a specific individual pertaining to his / her ﬁght to profess
or practice a refigion would be subservient to his / her duty to
live in harmony with other people in society who may not

share the same faith or beliefs. -

18.., The answering Respondent craves ieave of this Hon'ble
Court to make additional submissions on facts and on law
during the hearing of the above case, which may kindly be

permitied.

1. Viewed from any angle, no rights of the Petiticners, more
so their Constitutional rights, are even remotely affected in
any manner, and there has been no iilegallity committed by
the Respondents, either jointly or individualily, tﬁafc warrant

any of the writs sought for being issued by this Hon'ble Court.

Wherefore, it is humbly prayed that this Hon’ble Court may
be pleased to DISMISS the above petition with exemplary
costs, in the interests of justice and equity.

Place : Bangalore
Date : 22.02.2022 Respondent No. 12

(SHALINT NAYAK)

[
e R R T T T L




15

) 7L
VERIFICATION S =i
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1, Shalini Nayak, the Respondent No. 12 above named, do
hereby verify at Udupi on this the 22™ day of February that
the contents of the above statement of objections from
paragraph-1 to 19 are true and correct to the best of my
knowledge, information and belief.

Place: Udupi
Date : 22.62.2622 Respondent No. 12

(SHaLINT NAYAK)




BEFORE THE HON'BLE HIGH COURT OF KARNATAKA,
) AT BANGALCRE

W.P. No. 2146 / 2022 {(GM - EDN)
BETWEEN :
AYESHA HAJEERA A1 MAS AND OTHERS ... PETITIONER

AND

CHIEF SECRETARY, PRIMARY AND ... RESPONDENTS
HiGHER EDUCATION AND UTHERS

VERIFYING AFFIDAVIT

I, SHALINI NAYAK, aged about 48 years; working as lecturer in
Chemistry, Govt. P U College for Girls, Udupi City, Udupi —
576 101, do hereby solemnly affirm and state on oath as

follows:

1. 1 state that I am the Respondent No. 12 in the above
petition. I am aware of the facts and circumstances of this

case and hence competent to swear to this affidavit.

2. I’ state that the averments contained in the
accofnpanying statement of objections from Paragraph 1 tc 8,
10, and 12 to 16 are true and correct to the best of my
knowledge, information and belief that paragraphs 9, 11, 13,

15, 17 to 15 are based on legal advice, Nothing material has

been concealed in the accompanying statement of cbjections.
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Solemnly affirmed as true on this the 227 day of February,
2022 at Udupi
Identified by me:
Advocate : DEPONENT
(Shalini Nayak)
VERIFICATION

I, Shaiini Nayak, the Deponent named above, do hereby
verify on this the 2279 day of February, 2022 at Udupi, that
the contents of the above affidavit are true and correct to the
best of my informatio‘n, knowledge and belief and nothing

material has been concealed therefrom.

No. of Corrections :

Sworin to before Me : DEPONENT

){‘7’)“’4 iy 4,
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" IN THE HIGH COURT OF KARNATAKA AT BENGALURU
| WP NO. 2146/2022

IN THE MATTER OF:

AYESHA HAJEERA ALMAS & ORS. .. PETITIONERS
VERSUS
CHIEF SECRETARY PRIMARY AND

HIGHER EDUCATION & ORS ... RESPONDENTS

REJOINDER FILED BY THE PETITIO‘NELRS TO THE
STATEMENT OF OBJECTIONS OF RESPONDENT NO 5
AND 6

1. It is stated that the Objections filed by the RESPONDENT NO
5 AND 6 are absolutely misconceived and without merit. The
Petitioners deny all averments made save those that are a
matter of record or which are expressly admitted. No
averments made by the Respondent no 5 and 6 may be
deemed to be any admission on the part of the Petitioners
for want of specific denial or traverse. |

2. Parawise reply to the objection statement

a. Reply to Para no 1- it is version of respondents to

r own case which is incorrect.

N

b. Reply toc para no 2- There is no dispute that
- Government PU College is Girls college, Udupi but

has sizable male teachers.
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c. Reply to para no 3 — Denied in toto, whereas the fact

7

is guidelines issuad by the Pre University coliege
board for admissicn 2021-22 is to give effect of rule -
9 of Karnataka Pre-University education (Academic, -
Registration, Administraﬁcn and Grant-in-Aid eic)
rules 2006 and ali the admission forms which are
produced by state in their reply and consent ietter’if
are part of these guidelines only in other words
entire academic activity meticulously provided in the
guidelines, if the contention of respondent version is
accepted "then entire academic exercise will be
standstill , and department guidelines function as
manual like any other department which are
mandatory to foliow to do the function of that
department in one such manual like Karnataka Police
Manual or CBI Manual validity is upheld by several
court, and same is also enforceable under writ
jurisdiction. , |

d. Reply to para no 4- denied in toto, the fact is this
prayer Is squarely maintainable as except Petitioner
no 2-5 {though Pet no 2 is subsequently deleted) are
minor and any hostility towards the student in the
name of any form of discriminaﬁ@n is bad, and

~ petitioner rely on the specific instruction provided in
Chapter & of the Guidelines, where strict direction for

imposing uniform against the guidelines, and
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department is duty bound to take action on its

violation.

-

. Reply to para nc 5- no need to reply respondent no

15 and 16 are represented by another counsel but

this averment reflect that ail the respondents are

‘working tandemly against the petitioners. Whereas

the fact is in the writ of Qua warrant burden used 1o
be on Respondents to prove their authority to
assume the public office.

Reply to para no: Denied, as this praver is just and
proper as per the 1995 rules citing for the unifor:
by the state and other respondents is misplaced as
this rule is applicable on Primary education and
Secondary education as per rule, and in respect of
Pre-University college 2006 rule applies which

doesn’t prescribe any uniform.

. Reply to para no 7- Denied in toto and respondent

put to strict proof for the same, petitioners are in
very much in the habit of wearing Hijab even the
application form which are produced -by the
respondent state, evident that petitioners were in
habit of W?aring hijab even prior to Dec 2021 as

lieged by the respondents, Hijab is nothing but part

Q)

Of dressing like stole which is used to cover head

o

without making any contravening any norm, It is
wrong assertion of respondents that i put any

restriction of any Muslim girls it is always remain



their choice and most of the young girls wear Hijab

as part of their regular practice and many girls in

India and world over exceling in their public life with -

their Hijab, if any persons discriminate on the basis -

of their choice then it’s that person weakness rather

than Mustim giris or petitioners , practice of Hijab is

accepted world over and not only muslim girls other -

religion also prescribed head covering even all girl
students cover their heads with uniform dupatta at
the time of Puja in school will it lead to any
discrimination or inferiority complex, and fact is
Muslim girls -wear ‘headscarf for their dignity,

modesty and Chastity, and no authority can interfere

in their right of clothing as long as it is decent, moral

and not contravene any norm, dupatta is part of

uniform , its usage is choice of each girl students.
. Reply to para no 8 — Denied as false and incorrect,

the fact is petitioner has no disagreement about the

nature of education Iinstitution, who far our .

educational institutions are secular, respondents are

aware regular puja used to be performed in the

school, all the students and teacher hold their

religicus symbol in the form the Tilak, Kumkum,
Janiu, Mangalsutra happens, these ali the accepted
or not contested as such activities doesn't disturb
any other persons in secular space, all students and

teachers cover their head during any prayer ( Puja)
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in the school and stand before any deity, when same
dupatta used by the petitioners or any other Musiim
girls to cover their head put deleterious effect of all
the students, when performing puja and other hindu
festival in the school premises doesn’t put
deleterious on Muslims and covering head by

petitioner will put deleterious effect on other

students, the deleterious effect germinate from the

discrimination which is happening with the
petitioners herein, Hijab or scarf-( or cover head) is
practice of choice though is compu}sgr\,f it can be
understood by the practice of Namaz in Islam though
it is farz or obligatory but many Muslim doesn’t
perform, by not preforming Namaz neither any
Muslim shad their religion nor become inferior to
others, even if doesn't mean if anyone doesn’t pray

name in one day other day he cannot pray,

respondent doesn’t aware about the contemporary

legal position of Hijab in Turkey and relying on
obsolete court orders and ban of Hijab was due o
their local polity and same was totally revoked now,
moreover the position of Turkey or any other country
doesn’t apply in our nation which most excliusive and

diverse than any other country of the world.

i. Reply to para no 9 - Denied, the fact is petitioners

are using Hijab as -their regular attire since the

admission in the case of 2™ PUC student petitioners



didnt attend much classed in 2020-21 academic |
year due to pandemic and even regu!ar classes has
started late in present academic vear, since day one -
peti‘cioneré were facing resistance from some
teachers and some are accommeodating as well ahd
issue has took ugly turn when Respondent no 15 and -
16 got involved in the Iissue, 29/12/2021 is
imaginary date fabricated .by the respondent to
support their illegal contention, no organization has
approached to college, in fact local well-wisher and
community and crganization ieader approached to
the coliege to resolve the issue to mainiain peace
and harmony of the area, it is attempt to malign one
particular organizatﬁor; to intimidate the petitioners
who are already facing physical threat from all the
corners evén CDC chairman party shared petitioners
private details which is crime under law, even
assume if any organization has supported the
getitioners, they have only supported to assert their
right in democratic and legal way, not in way of
hooliganism which was seen by the communal forces
after filing this petition to give different colour to
entire issue for the vested interest. Copies of FIRs

and media reports are presented in separate memo.

j. Reply to para no 10- denied as misplaced, petitioners

being girls students has right to dignity, conscience,

choice of cloth and manner to use any part of
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uniform considering her comfort , modesty and
chastity which is beyond any question along with
right of religicus pracitice under ariicie 25, and there
are several religious svmbols are presented in the

- school which belongs to majority, same is accepted |
and accommodated in the secular space, then it is
beyond sanity, covering head with uniform dupatta
will make any difference, in can only influence
preconceived mind like respondent teachers and
principal who are acting at the instance of CDC.

Division Bench of Hon’ble Madras High court while
dealing the writ petition challenging Saraswati Puja and
Ayodha puja in Govemment offices by the Government
servants in S.P.Muthu Raman vs The Chief

.Secretary has held that .

?17. Similarly, Saraswathy Pooja is referable to showing
respect to education, knowledge, and the script. When the
-State has declared the day as holiday, it cannot be said that the
State is propagating festivals offending secular nature. The
form of worship or veneration to files and records on the close
of the working day preceding the holiday for Ayutha Pooja or
Saraswathy Pooja cannot be called as religlous activity by the
Government, affecting the secular State. In Government
Offices, if an individual shows respect and reverence to the
materials, books, files or records which are being handled by
the individual, it will be referable io his individual freedom
and there is nothing 10 show that it affects the secular nature
of the State. Showing respect to the place of work and the
objects of work will in no way offend the feeling of others or
offend secularism. In other words, so long a the individual
shows reverence and performs such pooja without affecting
the rights of other persons/individuals and the third parties, it
cannot be said that 1t offends the secular nature of the State.
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The Indian Constitution recognizes the religiods right of each
and every citizen, particularly, to his right to freedom of
consclence and the right freely to profess, practise and
propagate religion. The State advances the concept of unity in
diversity. The State is cmpowered to regulate by law in terms
‘of Article 25(2). The Government Order which is referred fo
in the present case is to ensure that a Government Office is
not converted into a place of worship or prayer. It is not the
case of the petitioner that a new construction is undertaken in
the State Government office premises for the purpose of o
prayer or worship in violation of the Government Order. o
Petitioner also cannot state that he is offended by any

ndividual showing respect and reverence to the objects of

work, profession or occupation. It will amount to curtailing

the right guaranteed under our Constitution.

18. Ifthe petitioner’s gricvance is to be considered in a manner

in which it is expressed, then a Hindu, a Christian or a Muslim

or for that matter a person of any faith cannot pray silently or

show reverence to his profession before he starts his work. A

Sikh or Jain cannot show reverence 1o his religious Guru. If
the relief sought for by the petitioner should be accepted, it is

likely to cause disharmony among various religious groups as .
similar writ petition will be filed by one or other individual to
restrain others from performing prayer of any kind or showing

reverence even if it does not affect or offend others.”

Copy are this order is annexed with the rejoinder for the |
kind perusal of this Hon'ble court.

k. Reply to para no 1i- ihé aiiegatioh are true and
space like school if it happen, then subject to
independent investigation by the higher authority,
petitioners feiterate that they were wearing hijab
since day one and it is also evident from the

admission form which is produced by the state.

-




. Reply to para no 12 — denied as fabricated for the
purpose of this case as in 2013 to 18 Shri Pramod
Mahdavrai was reprasenting Udupi MLA constituency
as the contention of the respondent may be taken
then, he supposed to lead the CDC but surprising no
meeting fecords was presented during this period
and moreover as per the Secular dated 31-0102014
the purpose of CDC was to™utilise the grants as well
as in  maintaining academic standards and
development of infrastructure” none of these
meeting these things were discussed , except the
about the uniform which is part of administration of
a school, factually consistently contravene the
department guidelines. the ANNEXURE R1, R2,R3
AND R4 ARE FABRICATED, if this court peruse the
R2 which is fabri_ca’ted document says meeting no 1
of 2018-19 period on the heading, in para no 2 it is
mentioned the another date 21.06.2021, and in last
para another date mentioned 31.07.2018 for the
purpose of next meéting. And only in this document
is categorically mentioned the blue colored shawi
on the shoulders, with the purpose to negate the

case of petiicners who are demanding t¢ use the

E§
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shawl to put over the head, such kind of aver
are very unusual. R-3 is also very interesting
document is fabricated further to cover few

arguments of petitioners regarding the contribution
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of committee, but in their attempt of fabrication

author also included Whatssapp Group in respect of
Health , which concept was developed only after the -
advent Qf Pandgemic from Mar 2020 , and one hand
committee distourage use of Mobil phones in earlier
meeting and subsequent meeting resolve to make
whatsvapp group by one student which is contrary to
the facts, And It is also pertinent to note that the last
meeting was held on 31/97/2018 then next
meeting was happened only on 2570172022 to
targets the petitioners.

m. Reply to para no 13 to 22- denied as false, as
these para nothing but bare denial without any
substance to make -their false case before this

Hon’ble court, petitioner’s reiterate the same and -
- same is need departmental investigation writ court

can’t give any finding on it.

That as regards the submission that as the Petitioners
submitted undertakings to abide 5\/ the rules of the
education system they cannot pray for the reliefs as
claimed, it is needless to state that the Petitioners’
fundamental rigbts cannot be waived by any underiaking.
Even dehors the same, it is an admitted position that the
State itself had also issued Guidelines for PU-Colieges for
the year 2021-22 which clearly mentioned that no uniform

was prescribed for PU-Colieges. Applying the law of
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estoppel, it is the State that has approbated and

reprobated in its stand, first representing that no uniform

811

bas

is prescribed, taking resorting to-illegal disciplinary act
against the Petitioners despite their earlier guidelines
[constituting an express statement / representation].

4. It is submitted petitioners denied all other averments

which are not specifically denied in Para 2, and reiterate all

their contention raised in the petition.
PRAYER

In view of the facts and circumstances, i% is most respectfully
prayed that this Hon’ble Court may grant the relief prayed for
the Petitioners herein in entirety and pass any other orders as

deemed fit and proper in the interests of justice.

Bangalore

25/02/2022 Counsel for petitioners



IN THE HON'BLE HIGH COURT OF KARNATAKA AT
BANGALORE ' ‘

Writ Petition No - 2146/2022 (GM-EDU)

Beiween

Ayesha Hajeera Almas and others Petitioners
And

Chief Secretary

Primary and Higher Education :

And others Respondents

VERIFYING AFFIDAVIT

I, Karani Sadiya Banu W/o Mupthi Mohammed Abrurul, Age
about 40 vyears, R/al No °2-82 C, Kavrady, Opp to Urdu
School,Kandlur, VTC, Kavrady , PO Kavradi, Kundapura, Udupj
-576211 today at Bangalore, mother and representing
Petitioner no 1 in this petitioner state and affirm also on th_é -
behalf of other petitioners and their respective representatives -
as under )

i.1 am the representing petitioner no 1 and this and
conversant with the fact of this case as issue and relief of
all other petitionérs are uniform so I am also presenting
this veriﬁcation affidavit in their behalf, I am well
conversant with the facts deposing hereto in petition as
well as in the rejoinder as it is been personally told to me
by my daughier and other petitioners/ students ,

2. I state that the other legal aspecl which are incorporatéd
in the rejoinder are explained to me by my counsel and I

~

belicve it is true
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3. That the statements made in paragraphs 1 tc 4 df the
ioinder to the Respondent no 5 and 6 objection
accompanying this affidavit are trie to the best of my
knowledge, information, and belief and based on the
narration of petitioners/ students and all the legal position
of law and judgements was explained properly to me and
with my consent it is incorporated

4. I state whatever I state above is true and cofrect

Identified by me

Advocate

Bangalore Deponent

25-02-2022  Sworn to and signed before me at Bangalore on
this 25" day of Feb, 2022

No. of corrections
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SEE
IN THE HIGH COURT OF KARNATAKA AT BENGALURU
WP NO., 2146/2022

IN THE MATTER OF:

AYESHA HAJEERA ALMAS & ORS. ... PETITIONERS

VERSUS

CHIEF SECRETARY PRIMARY AND
HIGHER EDUCATION & ORS ... RESPONDENTS

- REJOINDER FILED BY THE PETITIO&ERS TO THE
STATEMENT OF OBJECTIONS OF RESPONDENT NO 12

. It is stated that the Objections filed by the RESPONDENT NOC

12 are absolutely misconceived and without merit. The
Petitioners deny all averments made save those that are a
matter of record or which are expressly admitted. No
averments made by the Respondent 12 may be deemed to
be any admission on the part of the Petitioners for want of
specific denial or traverse.

Parawise reply to the objection statement

. a Reply to Para no 1- it is version of respondents to

defend their own case which is incorrect.

o

b. Reply tc para no 2- denied as faise, cellege must b

N

having uniform but it is contrary to the guidelines o
the PUC board, which specifically admits that there

are some college impose uniform and sameis iliegal
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and liable for the action. So even if any uniform is
there it is against the guidelines.

. Reply to para no 3 — Denieq, the fact is petitioners
are using Hijab as their regu!ér attire since the‘
admission in the case of 2" PUC student petitioners
didn’t attend much classed in 2020-21 academic

year due to pandemic and even regular classes has .

started late in present academic year, since day ene

petitioners were facing resistance from some
teachers and some are accommodating as well and
issue has took ugly turn when Respondent no 15 and
16 got involved in the issue, 29/12/2021 is
imaginary date fabricated by the respondent to

support their illegal contention, no organization has -

approached. to college, in fact Idcal well-wisher and
cé'mmunity and organizatibn leader approached to
 the college to resolve the issue to maintain péace
and harmony of the area, it is attempt to malign one
_particular organization to intimidate the petitioners

who are already facing physical threat from all the

corners even CDC chairman party shared petitioners

private details which is crime under law, even

assuime if any organization has supported the
petitioners, they have only supported to assert their
right in democratic and legal way, not in way of
hooliganism which was seen by the communal forces

after ﬂiihg this petition to give different colour to
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entire issue for the vested interest. Copies of FIRs
and media reports are presented in separate memo.
. Reply to para no 4= denied in toto, till 29 Dec 2021
petitioners were allowed to come inside the college
and also attended classes with Headscarf where
teacher co-operated, but remain subject 10O
punishment most of the time, but since the personal
intérvéntion of local MLA petitioner were not aillowed
to enter inside the college even in working days.

- Reply to para no 5, 6 and 7- denied, petitioners has
faced harassment to the core in the hands of
respondents  teachers and = principal, and
subsequently from the R-15 and 16, and ali that they
préy proper enquire for their grievance by following
the principal of natural justice, petitioners are well
aware about the status of teachers and but the
present polity teachers and college staff are pushing
out girls students for the reason of wearing Hijab and
~ everyone is watching in the media, petitioner has no
intention to target anyone, they are just asserting
their right of covering head like any other persons
before this Hon’ble court and paid heavy price for
| and teachers are made party tc observe
fairness and not make any bald allegation behind
their back.

. Reply to para no 8, S, 10 and 11: Denied, as this

'pray§r is just and proper as per the 1995 rules citing
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for the uniform by the state and other respondents
is misplaced as this rule is applicable on Primary
education and Secondary education as per rule, and
in respect of Pre-University college 2006 rule applies
which doesn’t prescribe any uniform and give effect
to Rule no 9 of 2006 rule department issue

guidelines every year which specifically condon ’che{.}:}

practice of Uniform in PU college. Annexure J l.e.

guidelines are not only speaks about the uniform but

it is comprehensive details of administration of PUC

*education in each academic year and has same legal

force as other departmental manual best example is
Karnataka Police Manual. _

.Reply to para no 12-13- Denied in toto and
respondent 'put to strict proof for the same,
petitioners are in very much in the habit of wearing
Hijab even the application form which are produced
by the respondent state, evident that petitioners

~were in habit of wearing hijab even prior to Dec 2021
as alleged by the respondents, Hijab is nothing but
part of dressing like stole which is used to cover head
without making any contravening any norm,
petitioners are the yosung girls, it cannot be expected
from the voung child to follow each and every
procedure meticulously, whatever fact stated in the
petitioner in ‘respect of ill-treatment is true, and it is

‘also evident from the fact that ill-treatment is
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continued their }personal details were shared In
public forum , their family ‘members are attacked,
petitioners is not seeking any punishment in the
prayer only sought enguiry, if respondents nas
‘anything for their defence they can produce before

the proper forum.

- h. Reply to para no 14 — Denied as false and incorrect,

the fact is petitioner has no disagreement about the
nature of education institution, who far our
educatiqnal institutions are secular, respondents are
aware regular puja used to be performed in the
school, all the students and teacher hold their
eligious symbol in the form the Tilak, Kumkum,
Janiu, Mangalsutra happens, these all the accepted
or not contested as sﬁch activities doesn’t disturb
any oth'e'r persons in secular space, all students and
teachers cover their head during any prayér { Puja)
in the school and stand before any deity, when same
dupatta used by the petitioners or any other Muslim
girls to cover their head put déleterious effect of ail
‘the students, when performing puja and other hindu
festival in the school premises doesn’t put
deleterious on Muslims and covering head by
 petitioner will put deleterious effect on other
students, the deleterious effect germinate from the
discrimination  which is  happening with the

‘petitioners herein, can we really live behind our
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religious , linguistic, regional or sectional identity
which starts from our name, and age has no
consideration for such decisions.

Reply to para nc 15- denied as false, Government
order is after thought of government to negate the
relief of petitioners herein and Hiegai as well , as it
only provides pointer towards one practice and give
veil direction to exclude one section of society, which
has no place in democratic and secular inclusive
society, it could be political agenda of divisive forces..
. Reply to para no 16 and its sub sections - denied as
false, as these para nothing but bare denial without
any substance to make their false case before this
Hon'ble court, petitioner’s reiterate the same_and
same is need depanrnéntaiinvesﬁgaﬁon as writ
court can‘t give any ﬁnding on it.

. Reply to para no 17- Denied in toi:o~ Respondent no
12 is making fail attempt to defend the Govt order is
-bad in law and Prescription of the uniform is confine
only. to school education, even this is not case

petitioner is agitating against the unﬁbnn,'
petitioners are seeking accommodation of their habit
to cover head, ke many cther religious practice
which other students in secular space like this if that
can be accommodated without any objections,
Petitioners were targeted _ just for the poliEcal

~ agenda.




3. That as regards the submission that as the Petitioners
submitted undertakings to abide by the rules of the

education system they cannot pray for the reliefs as

Ve

claimed, it is needless to state that the Petitioners

fundamental rights cannot be wajved by ény undertaking.
Even dehors the same, it is an admitted position that the

State itself had also issued Guidelines for PU-Colleges for

|

the year 2021-22 which clearly mentioned that no uniform

was prescribed for PU-Colleges. Applying the law of

| |
estoppel, it is the State that has approbated and

|

reprobated in its stand, first representing that no uniform
is prescribed, taking resorting to illegal disciplinary action
against |the Petitioners despite their earlier guidelines
[constituting an express statement / representation].

4. It is submitted petitioners denied all other averments

|

which are not specifically denied in Para 2, and rejterate ail

their contention raised in the petition.

PRAYER

In view of the facts and circumstances, it is most respectfully

|
1
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relief prayed for

prayed that this Hon’ble Court may y
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the Petitioners herein in entirety and pass any other orders as

deemed fit and proper in the interests of justice.
Bangalore

25/02/2022 - Counsel for petitioners



IN THE HON'BLE HIGH COURT OF KARNATAKA AT BANGALGCRE

Writ Petition No - 2146/2022 (GM-EDU)

Between
Ayesha Hajeera Almas and cthers Petitioners
And |
Chief Secretary
Primary and Higher Education «:;;f';,«/
- And others Respondents
VERIFYING AFFIDAVIT
I, Karani Sadiya Banu W/o Mupthi Mohammed Abrurul, Age
about 40 years, R/at No 2-82 C, Kavrady, Opp to Urdu
School,Kandiur, VTC, Kavrady , PO Kavradi, Kundapura, Udupi
-5762311 teday at Bangalore, mother and representing
Petitioner no 1 in this petitioner state and affirm also on the
behalf of other petitioners and their respective representatives
as under |
1.1 am the representing petitioner no 1 and this and
conversant with the fact of this case as issue and relief of
all Q’ther petitioners are uniform so I am also presenting

this wverification affidavit in their behalf, I am well

>

‘well as in the rejoinder as it is been personally told to me
by my daughter and other petitioners/ students ,

2. I state that the other legal aspect which are incorporated
In the rejoinder are explained to me by my counsel and I

-

believe it is true
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3. That the statements made in paragraphs 1 to ‘4 of the
joinder to the Respondent no 12 objection accompanying _
this affidavit -are true to the best of my knowiedge,
information, and belief and based cn the narration of
petitioners/ students and all the legal position of law and
judgements was explained properly to me and with my
consent it is incorporated |

4. I state whatever I state above is true and correct

Identified by me

Advocate
Bangalore - Deponent

25-02-2022  Sworn to and signed before me at Bangalore on
this 25t  day of Feb, 2022

Nc. of corrections
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WP ND. 2146,/2022
IN THE MATTER OF:
AYESHA HAJEERA ALMAS & ORS. .. PETTTIONERS
VERSUS
CHIEF SECRETARY PRIMARY AND |
HIGHER EDUCATION & ORS . 'RESPONDENTS

REJOINDER FILED BY THE PETITIO?}ERS TG THE
STATEMENT OF OBIECTIONS OF RESPONDENT NC 13

1. It is stated that the Objections filed by the RESPONDENT NO
12 are absolutely misconceived and without merit. The
Petitioners deny‘a!l averments made save those that are a
mattér of reéord or which are expressl; admitted. No
averments made by the Respondent 12 may be deemed to
be any admission on the part of the Petitioners for want of
specific denial or traverse.

2. Parawise reply to the objection statement

a. Reply to Para no 1 and 2 - it is version of respondents
to defend their own case which is incorrect.

b. Reply to parano 3a - Reply to paranc 5, 6 and 7-
denied, petitioners has faced harassment tc the core
in the hands of respon’dents teachers and principal,
and subsequently from the R-15 and 16, and all that

they pray proper enquire for their grievance by



fo!i/owing the principal of naturai justice, g;etiﬁoners
are weli »awaksc avout the status of teachers and but
the present polity teachers and college staff are
pushing out girlé students for the reason of wearing
Hij’ab and everyone is watching in the media,
petitioner has no intention to target anyone, they are
just asserting their right of covering head like any
other persons before this Hon'ble court and paid
heavy price for doing so, and teachers are made
party to observe fairness and not make any bald
allegation behind their back.

. Reply to para no 3 b- denied, it is statement of
denial.

. Reply to para no 3 ¢ - denied, if any incidents
happens within the four wall of college, when entire
system stand against the petitioners then court
particuiarly constitutional court only can protect the
right of petitioners. "

. Reply to para no 3d and e - denied , petitioners is
seeking relief against the illegal act of respondents,
and sought bn!y enquiry against the teachers not any
punishment.

. Replay to Para no 4 denied as false, college must be
having uniform but it is contrary to the guideiines of
the PUC board, which specifically admits that there
are some college impose uniform and same is illegal

and liable for the action. So even-if any uniform is




7;@

there it i sca gainst the guidelines, petitioners made

ery possible attemnpt to achieve peacefu Solutions
but due arrogance of political class petiticners was
forced to come before this court, even the this
statement is this Respondent no 13 is from the
contention of other respondents which alleged
instigation by some organization, which established
the contention which is raised by the different
respondents are contrary to each other, which
substantiate the case of petitioners in turn.
. Reply to para no 5 - Denied as false and incorrect,
the fact is petitioner has no disagreement about the
nature of education institution, who far our
educational institutions are secular, respondents are
aware regular puja used to be performed in the
school, all the students and teacher hold their
refligious symbol in the form the Tilak, Kumkum,
Janiu, Mangalsutra can happens, these all the
accepted or not contested as such activities doesn’t
disturb any other persons in secular space, all
students and teachers cover their head during any
prayer ( Puja) in the school and stand before any
deity, when same dupatta used by the petiticners or
any other Muslim girls to cover their head put
deleterious effect of all the students, when
performing puja and other hindu festival in fiie

school premises doesn’t put deleterious on Muslims



W

.

and covering head by petitioner will put deleterious

effect on olher swydenis, the deleterigus effect

germinate from the discrimination which s

happening with the petitioners herein, can we really

live behind our religious , linguistic, regional or

sectional identity which starts from our name, and

age has no consideration for such decisions.

That as regards the submission that as the Petitioners

submitted undertakings to abide by the rules of the

education system they cannot pray for the reliefs as

claimed, it is needless to state that the Petitioners’

fundamental rights cannot be waived by any undertaking.
Even dehors thé same, it is an admitted posif:ion that the
State itself had also issued Guidelines for PU-Colleges for
the year 2021-22 which clearly mentioned that no uniform
was prescribed for PU-Colleges. Applying the law of
estoppel, it is the State that has approbated and
reprobated in jts stand, first representing that no uniform
is presc}ibed, taking resorting to illegal disciplinary action
against the Petitioners despite fheir earlier guidelines
[constituting an express statement / representation].

It is submitted petitioners denied all other averments
which are not spedcificaily denied in above Para , and
reiterate all their contention raised in the petition.

~




. dgg@

PRAYER

In view of the facts and circumstances, it is most respectfully
prayed that this Hon’ble Court may grant the relief prayed for
the Petitioners herein in entirety and pass any other orders as

deemed fit and proper in the interests of justice.

Bangalore

25/02/2022 Counsel for petitioners
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IN THE HON'BLE HIGH COURT OF KARNATAKA AT BANGALORE

- Writ Petiticn No - 2146/2022 (GM-EDU) -

Between : ,
Avesha Hajeera Almas and others =~ Petitioners
And B

Chief Secretary

Primary and Higher Education )

And others ‘ Respondents

VERIFYING AFFIDAVIT

I, Karani Sadiya Banu W/o Mupthi Mohammed Abrurul, Age
about 40 vears, Rfat No 2-82 C, Kavrady, Opp to Urdu

School,Kandlur, VIC, Kavrady , PO Kavradi, Kundapura, Udupi

-576211 today at Bangaiore, mother and representing
Petitioner no 1 in this petitioner state and affirm also on the
behalf of other petitioners and their respective representatives
as under
1.1 am the representing petitioner no 1 and this and
conversant with the fact of this tase as issue and relief of
all other pelitioners are uniform so I am also presenting
this verification affidavit in their behalf, I am well
conversant with the facts deposing hereto in petition _aé
well as in the rejoinder as it is been personally told to me
by my daughter and other petitioners/ students ,
2. 1 state that the other jegail aspect which are incorporated
in the rejoinder are explained to me by my counsel and 1

Felieve it is true

e



S&2.

- 3. That the statements made in paragraphs 1 to 4 of the
joindertothe Respondenine 13 objection accompanymg
this affidavit are true to the best of my knowledge,
information, and belief and based on the narration of
petitioners/ students and all the legal position of law and
judgements was explained properly to me and with my
consent it is incorporated ‘

4. 1 state whatever I state above is true and correct

Identified by me

Advocate
Bangalore Deponent

25-02-2022  Sworn to and signed before me at Bangalore on
this 25% day of Feb, 2022

No. of corrections



IN THE HIGH COURT OF KARNATAKA AT BENGALLH

WP NG, 2148572022

IN THE MATTER OF:

AYESHA HAJEERA ALMAS & ORS. .. PETITIONERS
VERSUS

CHIEF SECRETARY PRIMARY AND

HIGHER EDUCATION & ORS ... RESPONDENTS

REJOINDER FILED BY THE PETITIONERS TO THE
STATEMENT OF OBJECTIONS OF RESPONDENT NO 13

1. It is stated that the Objections filed by the RESPONDENT NO
12 are absolutely misconceived and without merit. The
Petitioners deny all averments made save those that are a
matter of record or which are expressly admitted. No
averments made by the Respondent 12 may be deemed to
be any admission on the part of the Petitioners for want of
specific-denial or traverse.

2. Parawise reply to the objection statement

a. Reply to Para no 1 and 2 -~ it is version of respondents
to defend their own case which is incorrect. _

D. Replytoparano3a — Replytoparano 5, 6 and 7-
denied, petitioners has faced harassment to the core
in the hands of respondents teachers and principal,
and subsequently from the R-15 énd 16, and all that

they pray proper enquire for their grievance by



, 381
following the pemncipal of natural justice, pelitioners
are wel gweve aboyl the sitalus of teachers and butl
the present polity ‘teachers and college staff are
pushing out girls students for the reason of wearing
Hijab and everyone is watching in the medig,
petitioner has no intention to target anyone, they are
juét asserting their right of covering head like any
other persons before this Hon’ble court and paié
heavy price for doing so, and teachers are made
party to observe faifness and not make any bald
allegation behind their back.

. Reply to para no 3 b- denied, it is stalement of
denial.

. Reply to para no 3 c¢ - denied, if any incidents
happens within the four wall of college, when entire
system stand against the petitioners then court
b,ai)'ticu‘larly constitutional court only can protect the
right of petitioners.

. Reply to para no 3 d and e - denied , petitioners is
seeking relief against the illegal act of respondents,
and sought only enquiry against the teachers not any
punishment.

. Replay to Para no 4 denied as false, college must be

~h

having uniform but it is contrary to the guidelines ¢
the PUC board, which specifically admits that there
are some college impose uniform and same is illegal

and liable for the action. So even if any uniform is




there it is against the guide!ines,v petits’@‘ﬂe"s’s made,
Syeryy pessibie aﬁemﬁ‘{é achieve peacezia SolutionS
put due arrogance of political class petitioners was
forced to come before this court, even the this
statement is this Respondent no 13 is from the
contention of other respoﬁdents which  alleged
instigation by some organization, which establisf;é:d
the contention which is raised by the different
respondents are contrary to each other, which
substantiate the case of petitioners in turn.

- Reply to para no 5 - Denied as false and incorrect,
the fact is petitioner has no disagreement about the
nature of education institution, who far our
educationali institutions are secular, respondents are
aware regular puja used to be performed in the
schoo!l, all the students and teacher hold their
religious symbol in the form the Tilak, Kumkum,
Janiu, Mangalsutra can happens, these all the

accepted or not contested as such activities doesn't

disturb any other persons in secular space,‘ all »

students and teachers cover their head during any
prayer ( Puja) in the school and stand before any
deity, when same dupatta used by the petitioners or
any other Muslim girls to cover their head put
deleterious effect of all the students, when
performing puja and other hindu festival in the

school premises doesn’t put deleterious ¢n Muslims



L 2ge

and covering head by petitioner will put deleterious
effect on other students, the deleterious effect
germinate from the discrimination which s
happening with the petitioners herein, can we really
live behind our religious , linguistic, regional or
sectional identity which starts from our name, and

age has no consideration for such decisions.

Thai as regards the submission that as the Petitioners
submitted undertakings to abide by the rules of the
education system they cannot pray for tpe reliefs as
| cléimed, it is needless to state that the Peiitioners’
fundamental rights cannot be waived by any undertaking.
Even dehors the same, it is an admitted position that the
State itself had also issued Guidelines for PU—Coiieges tor
the year 2021-22 which clearly mentioned that no uniform
was prescribed for PU-Colleges. Applying the law of
estoppei, It is the State that has approbated and
reprobated in its stand, first representing that no uniform
_is prescribed, tal}-:ing..’resorting to illegal disciplinary action
against the Petitioners deSpite their earlier guidelines
fconstituting an express statement / representation].
It is submitted petitioners denied all other averments
which are not spedcificaily denied in above Para , and

reiterate all their contention raised in the petition.

-




PRAYER BT

In view of the facts and circumstances, it is most respectfully

praved that this Hon’ble Court may grant the relief prayed for
the Petitioners herein in entirety and pass any other orders as

deemed fit and proper in the interests of justice.
Bangalore

2570272022 Counsel for petitioners -
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IN THE HON’BLE HIGH COURT OF KARNATAKA AT BANGALORE

Writ Petition No - 2146/2022 (GM-EDU)

Betweeri -

Ayesha Hajeera Almas and others Petitioners
And

Chief Secretary

Primary and Higher Education

And others : Respondents

VERIFYING AFFIDAVIT ’

I, Karani Sadiya Banu W/o Mupthi Mohammed Abrurui, Age
about 40 vears, Rf/at No 2-82 C, Kavrads}, Opp to Urdu
School,Kandlur, VTC, Kavrady , PO Kavradi, Kundapura, Udupi
-576211 today at Bangalore, mother and representing

Petitioner no 1 in this petitiOner state and affirm also on the
behalf of other petitioners and their respective representa tives

| vas under _

1.1 am the representing pe’ciﬁoner no 1 and this and
conversant with the fact of this case as issue and relief of
all other petitioners are uniform so 1 am also presenting
this. verification affidavit in their behalf, I am well
conversant with the facts deposmg hereto in petﬁ:xon as

- well as in the rejomder as it is been personally told to me
etiticners/ students ,
2. 1 state that the other legal aspect which are incorporated

in the rejoinder are exp!;ined to me by my counsel and I

beheve it Is true




3.That the statements made in paragraphs 1 to 4 of the
joinder to the Regperdentyo 13 objection accompanying
this affidavit are true to the best of my knowiedge,
information, and belief and based on the narration of
petitioners/ students and ali the legal posiﬁoh of law and
judgements was explained properly to me and with my,
consent it is incorporated o

4. 1 state whatever I state above is true and correct

Identified by me

Advocate
Bangalore Deponent

25-02-2022 Sworn to and signed before me at Bangalcre on
~ this 25" day of Feb, 2022

No. of corrections
W o s
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IN THE HIGH COURT QF KARNATAKA AT BENGALURU
WP NO. 21456/2022

-

IN THE MATTER OF:
AYESHA HAJEERA ALMAS & ORS.

S PETITIONERS
VERSUS
CHIEF SECRETARY PRIMARY AND
HIGHER EDUCATION & ORS ... RESPONDENTS

REJOINDER FILED BY THE PETITIONERS TQ THE
STATEMENT OF OBJECTICNS GF RESPCNDENT NG 15

(Note- NO objection s filed in respect of R-16 but

submission was made on his behalf as well)

1. It is stated that the Objections filed by the RESPONDENT NO
15 are absolutely misconceived and without meriif, The
- Petitioners deny all averments made éave those that are a
matter - of record or which are expressly admitted. No

avermen%s made by the Respondent no 15 may be deemed
to be any admission on the part of the Petitioners fok want
of specific denial or traverse.
2. Parawise reply to the obiection statement
a. Reply to Para no 1 -3- Denied it is version of
respondents to defend their own case which is

incorrect and misleading.



- . ur 392

| b. Reply to para no 4 and 5- There is no dispute that
Government PU College is Girls College, Udupi but
has sizable male teachers. -

c. Reply to para no 6- denied as false, several students
wants to wear hijab as their regular practice but
succumb  under the illegal pressure of college
committee which is headed by right wing part and ~
assisted by. the person | has criminal antecedent
against Muslims, the pmb!en‘*a in state is further
inflated by the divisive forces after filing this petition,

. following the word of national party head ™ Apada
mai Awaskar” 39al § 3GR ( means opportunity in
.disaster), and made a small uniform issue as full
fledge political issue, In each date of list of this case
issue has amplified l.e. 1/02/2022 petition list in
memo of posting head -~ issue spread to nearby taluk
kundapura iby‘ sending boys to with saffron shawl to
counter rnuslim girls, 03/2/2022 - matter list for
preliminary hearing learned AG appeared and sought
time- in days issue spread to another 15-16 district |
of Karnataka by inciting boys and girls to wear
saffron shawl to prevent and target Muslim giris, 08-
02-2022 Senior counsel in connected matter did
commanding arguments- issue spread to other
places | muslims girls are chased by paid mob
'shouting religious slogan and several places

arsoning happened , on 09/02/2022 next date




matter was reffered to larger bench and Hon’bié CM

declared 3 days holiday to paint the issue as large
taw and order problem which in fact created by the
divisive forces. In between on 05/02/2022 came out
be arbiirary order targeting one community and
change entire course of issue, so all these
deveiopment it appears that state used their all
might against the petitioners who are-just you
teenagerand only made attempt to came to this
Hon'ble court to assert their right against this their
personal details are shared in social media by
respondent 15 party , their relatives are attacked.

. Re to Para no 7- admitted to extend to signing of
admission form it doesn’t waive their right to
dressing to cover their moc_iesty‘an'd chastity without
contravening uniform norms  like other students,
who carry their religious symbols in secular space
which are very well adopted in secular place like
headscar.

. Re to Para no no 8 - Reply to para no 12 - denied as
fabricated for the purpose of this case as in 2013 to
18 Shri Pramod Mahdavraj was representing Udupﬁ';‘
MLA constituency- as the contention of the

respondent may be taken then, he supposed to lead
the CDC but surprising no meeting records was
presented during this period and moreover as per

the Secular dated 31-0102014 the purpose of CDC

............



x

3y

s
e

. STl
was to “utilise the grants as well as in maintaining
academic standards and development of
infrastructure” none of these meeting these things
were giscussed ; exeept the-about the-uniform. which
is part of administration of a school, factually
consistently contravene the department guidelines.
the ANNEXURE A, B, Cand D ARE FABRICATED
, if this court peruse the D which is fabricated
docurﬁent says meeting no 1 of 2018-19 period on
the heading, in para no 2 it is mentioned the another
date 21.06.2021, and in last para ancther date
mentioned 31.07.2018 for the purpose of next
meeting. And only in this document is categorically
mentioned gthe blue colored shawl on the
shoulders, with the purpose to nveg’ate‘ the case of
petitioners who are der‘handin‘g-to use the shawi to

put over the head, such kind of averments are very

unusual.

. Re t6 Para no 9 ,10 and 11- Denied in toto — even if

uniform is there in the college it is contrary to

department guidelines in that event peﬁtiohers
sought accommodation to use headscarf or covering
their head with duppatia. The order dated
25/01/2022 issued at the instance of Res no 15 to
prevent further petitioners from their legitimate
demand as by then matter was flashing in national

and international media, it speaks about the status




quo and éccording to petitioners it should be as per

the department guideline which accommodate

petitioner rights as well. And subseguent resoliution

dated 25/1/2022 and 31/01/2022 are intimidating to

the petitioner on the strength of managed order
circular dated 25/01/2022.

. Re to Para no 11- denied , it is passed subsequef::{f.:fjiy

- to negate this writ petition, same is chellanged' in
connected matter and in this petition aswellIAno 1

filed against this order dated 05/02/2022.

.Re to Para no 1i2- Denied- Hijab is not only a
religious practice but also and way of expression
considering dignity , modesty and chastity of girls
which cannoct be denied by any rule or law , apart of
this several religious practices are there in secular
space. which is became part and parcel of live and
accepté'd' world over and Hijab is also one of such
practice.

. Re to para no 13~ denied - unable to give elaborate

answer as no legible copy was served to the

petitioners counsel but can make out it is differeni.:’f‘f?
than the illegal CDC. |

. Re to para no 14- denied and misleading as
Betterment commitiee are wrongly demonstrated as
- College development committee which came into
'eﬁect after circular date 31/01/2014




29

k. Re to Para no 15- denied and misleading as circular

g

regarding CDC was issue on 31/01/2014 then it is
highly unlikely respondent no 15 would have been

part of such committee before that, and it is

pertinent to note that in year 2013 to 18 ancther

MLA was there and no proceeding of that period is
presented it show all the relevant proceeding

produce before this court is fabricated.

. Re to para no 16 — Denied as in writ of Qua warrantc

burden used to be on Respondent to established his
authority in public office, not on the petitioners in B
R Kapoor vs State of Tamilnadu and Anr supreme
court of India held the ™ Quo waranto is writ which
lies against the person who according to the ealtor

is not entitied to hold on office of public nature and

“is only a usurper office. Itis the persons against who

the writ of Quo warranto is directed, who is reguired
to show by what authority that person is entitled to
hold the office.”

Re to para no 17- denied , even if this circular
is accepted on the face but it doesn’t give any to CDC
to interface in the administration of P U college and
not even one document is produced by the any
respondents which shows that CDC has done any

work in {he compliance of circular dated 31/01/2014.

. Re to para no 18- Dén?ec%, as this prayer is just and

proper as per the 1995 rules citing for the uniform




: a9
by the state and other respondents is misplaced as
this rule is applicable on ?rimai‘y education and
'Secondary education as per rule, and in respect of
. Pre-University college 2006 rule applies which
doesn’t prescribe any uniform. |

0. Reply to para no 19 - Denied in toto, very selected

photos are produced no date is provided even

presence of any petitioner is marked thus coure

cannot consider it.

p. Reply {0 para nc 26 — no need o reply

g. Reply to para no 21 to 27- denied as false, as these
para nothing but bare denial without ény substance
to make their false case before this Hon'ble court,
petitioner’s reiterate the same and same is need
departmental investigation writ court can’t give any

finding on it.

That as regards the submission that as the Petitioners

submitted undertakings to abide by the rules of the

education system they cannot pray for the reliefs as

s

claimed, it is needless to state that the Petitioners
fundamental rights cannot be waived by any undertaking.
Even dehors the same, it is an admitted position that the
St te itself had also issued Guidelines for PU-Colleges for

the year 2021-22 which clearly menticned that no uniforim

was prescribed for PU-Colieges. Applying the law of |

e

ot
g



estoppel, it is the State that has approbated and
reprobated in its stand, first representing that no uniform
is prescribed, taking resorting to illegal disciplinary action
against the Petitioners despite their earlier guidelines
[constituting an express statement / representation].

4. It is submitted petitioners denied all other averments
which are not specifically denied in Para 2, and reiterate all

their contention raised in the petition.
PRAYER

in view of the facts and circumstances, it is most respectfully
prayed that this Hon'ble Court may grant the relief prayed for °
the Petliioners herein in entirety and pass any other orders as

deemed fit and proper in the interests of justice. .

Bangalore

25/02/2022 ° Counsel for petitioners




IN THE HON'BLE HIGH COURT OF KARNATAKA AT
BANGALCRE.

Writ Petition No - 2146/2022 (GM-EDU) -

Between ,
Ayesha Hajeera Almas and others Petitioners

And

Chief Secretary
rimary and Higher Education
And others ~ Respondents

VERIFYING AFFIDAVIT

I, Karani Sadiya Banu W/o Mupthi Mohammed_ Abrurul, Age
about 40 years, R/at No 2-82 C, Kavrady, Opp to Urdu
School,Kandlur, VTC, Kavrady , PO Kavradi, Kundapura, Udupi

-576211 today at Bangalore, mother and representing

Petitioner no 1 in this betitioner state and affirm also on the

behalf of other petitioners and their respective representatives.

as under

1.

N

1 am the representing petitioner no 1 and this and
conversant with the fact of this case as issue and relief of
all other petitioners are uniform so I am also presenting

this verification affidavit in their behalf, I am well

conversant with the facts deposing hereto in petition as .

well as in the rejoinder as it is been personally told to me

by my daughter and other petitioners/ students ,

. I state that the other legal aspect which are incorporated

in the rejoinder are explained to me by my counsel and I

believe it is true



- Yor

3. That the statements made in paragraphs 1 to 4 of the
joinder to the Respondent no 15 objection accompanying
this affidavit are true to the best of my knowledge,
information, and belief and based on the narration of
petitioners/ students and all the legai position of law and
judgements was explained properly to me and with my
consent it is incorporated

4. 1 state whatever 1 state above is true and correct

Identified by me

Advocate

Bangalore Deponent

25-02-2022  Sworn to and signed before me at Bangalore on
_ this 259  day of Feb, 2022
No. of corrections




IN THE HIGH COURT OF KARNATAKA AT BENGALURU
WP NO. 2146/2022

RA ALMAS & ORS. ... PETITIONERS
VERSUS
CHIEF SECRETARY PRIMARY AND

HIGHER EDUCATION & ORS ... RESPONDENTS

REJOINDER FILED BY THE PETITIONERS TO THE
STATEMENT OF OBJECTIONS OF RESPONDENT NO 15

e ————(Note~ NO obijection is filed in respect of R-16 but

- submission was made on his behalf as well)

. It is stated that the Objections filed by the RESPONDENT NO
15

Petitioners deny all averments made sa\}e those that are a
matter of record or which are expressly admitted. No

averments made by the Respondent no 15 may be deemed
to be any admission on the part of the Petitioners for want
of specific denial or traverse.

2. Parawise reply to the objection statement

a. Reply to Para no 1 -3- Denied it is version of

[ — < X 2 ~ 3 - - ; . ;h
respondents o defend their own case which is

incorrect and misleading.

T

are absolutely misconceived and without meriL The



- - %; 09
b. Reply to para no 4 and 5- There is no dispute that
Government PU College is Girls Coliege, Udupi but

has sizable male teachérs.

c. Reply to para no &- denied as false, several students
wants to wear hijab as their regular practice but
succumb under the illegal pressure of college '
comm:i’ctee which is headed by right wing part and l
assisted by the person has criminal antecedent
against Muslims, the brobiem in state is further
inflated by the divisive forces after filing this petition,

° following the word of national party head ™ Apada
mai Awaskar” SUal T 3[G¥R ( means opportunity in
disaster), and made a small uniform issue as full
fledge poiitical issue, in each date of list of this case
issue has amplified i.e. 1/02/2022 petition list in
memo Qf posting head — issue spread o nearby taluk
Kundapura by sending boys to with saffron shawli to
counter muslim girls, 03/2/2022 - matter list for
preliminary hearing learned AG appeared and sought
time- in days issue spread to another 15-16 district
of Karnataka by inciting boys and girls to wear
saffron shawi to prevent and target Muslim giris, 08-
02 2022 Senior counsel in connected matter did
commanding arguments- issue spread to other
places muslims girls are chased by paid mob
shouting religious slogan and several places

arsoning happened , on 08/02/2022 next date




L{Gj h -} fi‘:\
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matter was reffered to larger bench and Hon'bm M
declared 3 days heliday to paint the issue as large
iaw and order problem which in fact created by i:fné
d{\fisive forces. In between on 05/02/2022 came out
be arbitrary order targeting one community and
change entire course of issue, so all these
development it appears that state used their all
might against the petitioners who are just youngffv"__;r;.
teenager and only made attempt to came o this
Hon’ble court to assert their right against this their
personal details are shared in social media by
respondent 15 party , their relatives are attacked.

. Re to Para no 7- admitted to extend to signing of
admission form it doesn’t waive their right to
dressing to covér their modesty and-chastity without
contravening uniform norms  like other students,
who carry their religious symbols in secular space
‘which are very well adopted in secular place like
headscarf.

.RetoParanono8- R.épiy to para no 12 - denied as

fabricated for the purpose of this case as in 2013 to

18 Shri Pramod Ma‘hdavraj was 'representing Udupi

MLA consﬁtuency as the contention of the
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respondent may be take;s
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the CDC but surprising no meeting records was
presented -during this period and moreover as per

the Secular dated 31-0102014 the purpose of CDC
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was to “utilise the grants as well as in méintaining
academic standards and development  of
infrastructure” none of these meeting these things
were discussed , except the about the uniform which
is part of administration of a school, factually
consistently contravene the depariment guidelines.
the ANNEXURE A, B, C and D ARE FABRICATED
, if this court peruse the D which is fabriéated
document says meeting no 1 of 2018-19 period on
the heading, in para no 2 it is mentioned the another
date 21.06.2021, and 'ivn last para anc{cher date

mentioned 31.07.2018 for the purpose of next
meeting. And oniy in this document is categorically
mentioned the blue colored shawl on the

shoulders, with the purpose to negate the case of

petitioners who are demanding to use the shawl o

put over the head, such kind of averments are very

unusual.

. Reto Parano 9,10 and 11— Denied in toto - even if

uniform is there in the college it is contrary to

department guidelines in that event petitioners

sought accommodation to use headscarf or covering

their head with duppatta. The order dated
25/01/2022 issued ét the instance of Res no 15 o
prevent further petitioners from their legitimate
demand as by then matier was flashing in national
and intérnational media, it speaks about the status
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quo and according to petitioners it sr;ouid be as per

the department guideline which accommodate |
petitioner rights as well. And subsequent resoiution
dated 25/1/2022 and 31/01/2022 are intimidating to
the petiﬁoner on the strength of -managed order
circular dated 25/01/2022.

. Re to Para no 11- denied , it is passed subsequentix
to negate this  writ petition, same is chellanged s
connected matter and in this petition as well IA no 1
filed against this order dated 65/02/2022.

.Re to Para no 12- Denied- Hijab is not only a
religious practice but also and way of expression
considering dignity , modesty and chastity of girls
which cannot 5e denied by any rule or law , apart of
_ this several religious practices are there in secular
space which is became part and parcel of live and
accepted world over and Hijab is also one of such
practice.

. Re to para no 13- denied - unable to give elaborate
answer as no legible copy was served to the
petitioners counse! but can make out it is different
than the illegal CDC.

. Re to para no 14- denied and misleading as
trerment commitiee are wrongly demonstrated as
Coilege'deveiopment committee which came into
effect after circular date 31/01/2014
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k. Re to Para no 15- denied and misieading as circular
‘regarding CDC was issue on 321/01/2014 then it is

highly unlikely respondent nc 15 wouid have been
pait of such commiitee before that, and it is
pertinent to note that in vear 2013 o 18 another
MLA was there and no proceeding of that period is
presented it show all the relevant proceeding
pﬁrod;uce before this court is fabricated.

. Re to para no 16 — Denied as in writ of Qua warranto

burden used to be on Respondent to established his
authority in public office, not on the petitioners in B
R Kapoor vs State of Tamilnadu and Anr supreme
court of India held the ™ Quo waranto is writ which
lies against the person who according to the ealtor
is not entitied to hold on office of public nature and
is only a usurper office. It is the persons against who
the writ of Quo warranto is directed, who is required
to show by what authority that person is entitled to
hold the office.” |

Re to para no 17- denied , even if this circular
is accepted on the face but it doesn't give any to CDC
to interface in the administration of P U college and
not even one document is produced by the any

respondents which shows that CDC has done any

‘work in the compliance of circular dated 31/01/2014.

. Re to para no 18- Denied, as this prayer is just and

proper as per the 1995 rules citing for the uniform
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by the state and other respondents is m:spiaced as

this rule is applicable on Primary education and
Secondary sducation as per rule, and in respect of
Pre-University college 2006 rule applies which
doesn’t prescribe any uniform.

0. Repéy to para no 19 - Denied in toto, very selected
photos are produced no date is provided even

presence of any petitioner is marked thus cou. -: '

cannot consider it. :

p. Reply to para no 26 - no need to reply

g. Reply to para no 21 to 27- denied as false, as these
para nothing but bare denial without any substance
to make their false case before this Hon’ble court,
petitioner's reiterate the same and same is need
departmental investigation writ court can’t give any

finding on it.

That as regards the submission that as‘the Petitioners

submitted undertakings to abide by the rules of the

education system they cannot pray for the reliefs as

e

claimed, it Is needless to state that the Petitioners.
fundamental rights caninot be waived Dy any underiaking.
Even dehors the same, it is an admitted position that the

tate ;tself had also issued Guidelines for PU-Colleges for
the year 2021-22 which clearly mentioned that no uniform

was prescribed for PU-Colleges. Applying the law of

g T
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estoppel, it is the State that has approbated and
reprobated in its stand, first representing that no ﬁniform
is prescribed, taking resorting i:é illegal disciplinary action
against the Petitioners despite their earlier guidelines
[constituting an express statement / representation].

4, Tt is submitted pelitioners denied ai!z other averments
which are not specifically denied in Para 2, and reiterate all -

their contention raised in the petition.
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PRAYER

In view of the facts and circumstances, it is most respectfully
prayed that this Hon'ble Court may grant the relief prayed for
the Petitioners herein in entirety and pass any other orders as

deemed fit and proper in the interests of justice.

Bangalore

25/02/2022 , Counsel for petitioners




IN THE HON'BLE HIGH COURT OF KARNATAKA AT &
 BANGALORE

Writ Petition No - 2146/2022 {(GM-EDU)
Between
Ayesha Hajeera Almas and others Petitichers
And :
Chief Secretary
Primary and Higher Education
And others | - Respondents

' VERIFYING AFFIDAVIT

I, Karani Sadiya Banu W/o Mupthi Mohammed Abrurul, Age
about 40 vyears, R/at No 2-82 C, Kavrady, Opp to Urdu
School,Kandlur, VTC, Kavrady ,.PO Kavradi, Kundapura, Udupi
-576211 today at Bangalore, mother and representing
Petitioner no 1 in this petitioner state and affirm also on the
behalf of other petitioners and their respective representatives
as under

1.1 am the representing petitipner no 1 and this and

conversant with the fact of this case as issue and relief of
all other petitioners are uniform so I am also presenting
this - verification affidavit in their behalf, I am well

conversant with the facts deposing hereto in petition as

well as in the rejoinder as it is been personally told to me -

by my daughter and other petitioners/ students ,
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in the rejoinder are explained to me by my counsel and 1

believe it is true
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3. That the statements made in paragraphs 1 to 4 of the
joinder to the Respondent no 15 objection accompanying
this affidavit are true to the best of my knowledge,

- - -information; - and- belief and.-based.on.the narration of

petitioners/ students and all the legal position of law and

judgements was expiained properly to me and with my -

consent it is incorporated
4.1 state whatever I state above is true and correct

Identified by me

Advocate

"Bangalore Deponent

25-02-2022  Sworn to and signed before me at Bangalore on
this 25%  day of Feb, 2022

No. of corrections
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IN THE SUPREME COURT OF INDIA
[SCR ORDER XXI RULE 3(1)}(8)]
CIVIL APPELLATE JURISDICTION

LANO. _ OF 2023
N
SPECIAL LEAVE PETITION (C)NO.  OF 2022
[WITH PRAYER FOR INTERIM RELIEF]

IN THE MATTER OF:-

Ayesha Hajeera Almas . ...Petitioner
Versus

Chief Secretary, Primary & Higher
Education, Education Department,
Karnataka Govt. Ministry & Ors. ...Respondents

APPLICATION FOR EXEMPTION FROM FILING
OFFICIAL TRANSLATION OF ANNEXURES APPENDED
TO THE SPECIAL LEAVE PETITION.

To,
The Hon’ble Chief Justice of India .
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Companion Justices
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of the Supreme Court of India.

The Petitioners above named
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MOST RESPECTFULLY SHEWETH:

1)

2)

4)

That the Petitioners are filing the present Special Leave Petition
against the Final Iudgement and Order dated 15.03.2021 passed
by the Hon’ble High Court ;)f Karnataka at Bengaluru in Writ
Petition No. 2146 of 2022.

That the facts leading to the ﬁlihg of the above petition are_fuﬁy
narrated in the accompanying petition and the same are not being
repeated herein for the sake of brevity. The Petitioners crave
leave of this Hon’ble Court to refer to and rely upon the same at
the time of hearing of the present Application.

Itis subil;xitted that the Annexures of the Special Leave Petition,
which were originally in the Kannada language have been
translated into English by a competent person in New Delhi.
The Petitioners undertake to produce an Official Translation of
the same if directed by this Hon’ble Court.

PRAYER

It is, therefore, most humbly and respectiully prayed that this Hon ble

Court may be pleased to: -

a) Exempt the Petitioners from filing Official Translation of

Annexures appended to the accompanying SLP
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b) pass such further and other order(s) as this Hon’ble Court may

deem fit and proper in the facts and circumstances of the case.

AND FOR THIS ACT OF KINDNESS THE PETITIONERS

SHAILL, ASIN DUTY BOUND, EVER PRAY.
FILED BY:

bt

(Arjun Singh Bhati)

ADVOCATE ON RECORD FOR THE PETITIONERS

lace: New Delhi

Dated: /3 .04.2022






