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IN THE SUPREME COURT OF INDIA
[Under ORDER XXI, RULE 3 (1) (a) of the §.C. Rules]

CIVIL APPELLATE JURISDICTION

SPECIAL LEAVE PETITION (CIVIL) NO. OF 2022

" INTHE MATTER OF:-
. 'WOMEN'S VOICE | .. PETITIONER ) @

-VERSUS-

STATE OF KARNATAKA & ORS. ... RESPONDENTS

~+ QFFICE REPORT ON LIMITATION

1. The Petition is/are within time.
2. The Petition is barred by time and there is delay of days in filing the

same against final judgement and order dated 15.03.2022 and petition for

condonation of days has been filed.
3. There is delay of ", day in re-filing the petition and the petition
for condonation of days delay in refilling has been filed.
!- A
NEW DELHI

DATED: 07.05.2022 ! " BRANCH OFFICE
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PROFORMA FOR FIRST LISTING
Section- [V-A
Central Act: (Title) — Constitution of India, 1950
Section: —
Central Rule: (Title) : - N/A
Rule No (s) -~ N/A
State Act (Title} --
Section: — N/A
State Rule (Title):
Rule No (s} : -
Impugned Interim Order: N/A
Impugned Final Order/Decree: (Date) 15.03.2022 passed by the Hon'ble ngh
Court of Karnataka in Writ Petition No. 2347 of 2022
High Court: (Name): Hon’ble High Court of Karnataka :
Names of Judges: HMJ thu Raj Awasthi, Ch1efJust1ce HMJ Krishna S. Dixit, |
HMI J. M. Khazi
Tribunal/Authority: — N/A
1. Nature of matter: - Civil
2. (a) Petitioner/Appellant: WOMEN’S VOICE
(b) e-mail ID: — N/A
‘ (c) Mobile Phone Number: — N/A
- 3.(a) Respondent: STATE OF KARNATAKA & ORS.

(b) e-mail ID: — N/A
~ (c) Mobile Phone Number: — N/A
4,  (a) Main category classification: 15
_ (b) Sub classification : 1502
5. Not to be listed before: — N/A
6. (a) Similar disposed of matter with citation, if any, & case details:: — No
Similar matter disposed off
(b)Similar pending matter with case details: Similar matter pending:
1jMandl v Side sl Kayndadabe (Dxa-'vd Ma, 2343~ 202 J_)
)Al_sl'nh Snafo. Vi Chade oL Kavuasabe (Diary ne D344 - 2022
() Mohamamed A Jawcel V- Stade o) amadaba (0o Na. 8346
@) snfa V- cof Serysuy (08, R024 - 2820 rox)
v) S 4eeda Regraa Vo fied e « gareddabo (06100 8561 ~207
) X Ve - Sheda 9,[ KarwataPa (P No.- 241 - Z@L‘LJ

-

7. Crumnal Matters:
(a) Whether accused/convict has surrendered: N/A
(b) FIR No. N/A
(c) Police Station: N/A



(d) Sentenced Awarded : — N/A
(e) Sentence Undergone: N/A
8.  Land Acquisition Matters: N/A
(a) Date of Section 4 Notification: — N/A
(b) Date of Section 6 Notification: — N/A
(¢) Date of Section 17 Notification: —~ N/A
9.  Tax Matters: State the tax effect: — N/A
10.  Special Category (first pétitioner/ appellant only— N/A ‘
Senior Citizen >65 years SC/ST Women/child Disébled
Legal Aid case NA

11.  Vehicle Number (in case of Motor Accident Claim matters):

Date: 07 .05.2022 AOR for petitioner(s)/appellant(s)

\&\&9/
[ANINDITA PUJARI]
C.C.No. — 2087

aninditapujari@gmail.com
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SYNOPSIS

That the present Special Lefave Petition is filed Iagainst the impugned judgment
and final order dated 15.03.2022 passed by the Hon’ble High Court of
Karnataka in Writ Petition No. 2347 of 2022, |

This petition arises gfrom tﬁé action on the part of the State--éovcmme'nt
and Pre-university collegés in Karnataka which have been prohibiting Muslim
female students from wearijng the headscarf / hijab. This started from September
2021. Thereafter, in Deé:ember 2021, Muslim students wearing the hijab\
were barred from enteriné the Govemnment Pre-University College, Udupi.
Following this, some Mus._"lim girl sl.tuclents filed Writ Petition W.P No.2347 of

2022, titled as Resham v State of Karnataka & Ors. before the Hon’ble High

" Court of Karnataka seeking to direct the Respondent No. 2 not to interfere with

the Petitioners’ ﬁllhdamenatal right to wear the hijab which was argued as their
Iessential religious pr'acti'cé while attending classes, freedom of speech and
expression and.é-lviolation of their right to education. On 05.02.2022, the
Respondent Govérgﬁncnt issued a Notification under Karnataka Education
Ac;t,1983 and the "Kamataka Educational Institutions (Classification, Regulation
and Prescriptioxli‘_ éf Curricula) Rules, 1995 directing College Development
Cominittees acr_oss"'the State to prescribe a uﬁifonn for students. The
Government Order -(GO)I, issued on February 5th 2022, did not allow students to
wear the hijab., or Euétomary [slamic headscarf to educational institutions.

Subsequently, séveral other Writ Petitions were filed seeking similar prayers
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and the same were taken u:p together. The matter was referred to a full Bench of
the Hon ble High Court of Karnataka.

The Petitioner Organization herein is Women’s Voice, a registered
. charitable trust working for women’s rights in Karnataka and the country.
' '_'Among the rights of women, the Petitioner organization 1$ ai§6 working
specifically on the rights of marginalized women, including women from Dali;
and Adivasi communities, minority religions, rural women, migrarit women and
" marginalized backgrounds. The Petitioner Organization herein had ﬁled‘
intervention/ impléé‘dment application IA No.17 of 2022 in W.P No. 2347 of
2022. The _Hon’b.le -I-Iigh Court declined to entertain applications for
impleadment and 'intervention in any of the Writ Petitions. However, the
Hon’ble High Cc;urt'_adverted to the ‘written submissions/supplements filed by
the Petitioner herei.

The Hon'ble High Court dismissed the said Writ Petitions, holding not
only that t:he wearing of Hijab by Muslim women does not form a part of
essential religiousl practice in Islamic faith, but also that the prescription of
school uniforms which ﬁfohibit head scarves is a reasonable restriction and such
restrictions do not violate Articles 14, 15, 19(1)(a), and 21 of the Constitution of
India, and that the Govemﬁlent Order dated 05.02.-2022 which prohibits head
scarves in universities is valid.

The Hon'ble High Court failed to recognise indirect discrimination and

the violation of substantive equality under Article 14 of the Constitution of
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- India whiéh were reeognised by this Hon’ble Court in Nitisha v. Union of
India, 2021 SCC QnLine 261. The Hon'ble Hiéh Court failed to recognise that
the conduct of the Respondents has violated the fundamental rights guaranteed
under Articlel [5 pf the Constitution, on grounds of sex and gender, and that this
intersectionality "lea_ds to multii:ile “discrimination against feméliz-e Muslim
students. In the eﬁtiré impugned judgement passed by the Hon’ble Full Bench{
there has' been ﬁo' miention of a violation of the right to ‘equality and
discrimination on the Eaéis of *sex’ under Articles 14 and 15 of the Constimtion,\
and only 1I'eligiclml as a ground for discrimination has been considered and
rejected despite the' glaring fact that this prohibition of headscarves has
impacted Muslim womén‘énd girls and hence non-recognition of sex as a
ground for discrimination is serious error on the part of the Hon’ble Full bench,
Further, the Hon'ble FulliBench failed to consider that the prohibition on
women wearing Hijab / héadscarves and preventing them to entering college
with headscarves would violate their fundamental right to education which has
been recognized to be a part of Article 21 of the Constitution of India.

The Hon’ble High C(:>urt also failed to appreciate the recognised principle
of freedom of expression ard privacy rights enunciated by the Hon’ble Supreme
Court in National Legal Services Authority v. Union of India , (2014) 5§ SCC
438 and K.S Puttusamy v Union of India (2017) 10 SCC 1 under Article

19(1)(a) and Article 21 of the Constitution of India.
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The I—Ion.’ble IHigh Court failed to appreciate the fact that the ban of
head scarves and- suSsequent reprimand of bérring female Muslim students
from entering univéfsitjes violate tllle principles laid down in Convention on
the Elimination of All Forms of Discrimination against Women (CEDAW)
which under Article 2 and 3 obligates State Parties to prohibit -'a-l-l forms of
discrimination against wof:nen and to refrain from engaging in any act or

@ hpractice of discrimination against women and to ensure that public authorities
and institutions shall act in conformity Iwith’ this obligation and to ensure the full
development and advancemfent Pf women, for the purpose of guaranteeing them
the exercise and en_ioymenf of human rights and fundamental freedoms. In the
present case, the Respondents, instead of prescribing practices requiring the
removal of hijab or headscarves and prohibiting Muslim women from attending
college for wearing the headscarf should eliminate such practices whether by
State authorities or private educational institutions as they discriminate against
women and prevent them from enjoying their full right to the right to education
and ensure that they are not denied these rights.

Hence, the present Speciai Leave Petition.

LIST OF DATES

1993 | The Convention on the Elimination of All
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Forms of Discrimination against Women
(‘CEDAW’) was adopted by the United
Nations General Assembly in 1979. State
Parties pledged to make equality_between men
and women a reality by providing equal
opportunities in all fields, whether political,
@ | civil, economic, social or cultﬁral, as well as in
family life. India ratified the Convention on

09.07.1993.

Article 2 of CEDAW requires States Parties to
condemn discrimination against women in all
its fdnns and to adopt appropriate legislative
and other measures, including sanctions where
appropriate, prohibiting all discrimination
against women and to refrain from engaging in

any act or practice of discrimination against

women and to ensure that public authorities
and institutions shall act in conformity with
this obligation; To take all appropriate

measures to eliminate discrimination against



September, 2021

G

women by any person, organization or
enterprise in particular in the political, social,

economic and culturai fields.

Article 3 requires that State p-e-u"ties shall take
all appropriate measures, including legislat‘i_on,
to ensure the full development and
advancement of women, for the purpose‘of
guaranteeing them the exercise and enjoyment
of human rights and fundamental freedoms on

a basis of equality with men.

A true copy of the relevant provisions of the
Convention on Elimination of Discrimination
against Women (“CEDAW™) as on 7.05.2022
is anﬁexed hereto and marked as Annexure-

P-1 (Pages 153to 16X )

Muslim women students at a Government Pre-
University College in Udupi, Kamataka, were

instructed not to wear their hijabs or



. December, 2021

January 2022
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headscarves to college.

Female students wearing the hijab
were barred from entering the college premises

of several pre-university colleges in Karnataka.

Some Muslim girl students filed Writ Petition
W.P No.2347 of 2022, titled as Resham v St;zte
of Karnataka & Ors. before the Hon'ble High
Court of Karnataka seeking to direct the
Respondent No. 2 not to interfere with the
Petitioners” fundamental right to wear the hijab
which was argued as their essential religious-
practice while attending classes, freedom of
speech and expression and a violation of their
right to education. Subsequently, several other
Writ Petitions were filed seeking similar
prayers and the same were taken up together.
The matter was referred to a full Bench of the
Hon’ble High Court of Karnataka.

A true copy of the W.P No0.2347 of 2022,
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05.02.2022

Resham V. State of Karnataka and Others
dated. nil filed in 2022 is annexed hereto and’

marked as  Annexure P-2  (Pages

foy . t018& )

The Respondent State Government issue_q a
Government Order under *the Karnataka
}Educat?on Act, 1983 and the Kamatz;ka
:E.ducational Institutions (Classification,
Regulation and Prescription of Curricula)
Rules, 1995. This Order directed students of all
government schools to wear the uniform
prescribed by the State and students of private
schools may wear uniforms prescribed by the
management committees of the school. It also
direceted that for colleges that fall under the
Kamataka Board of Pre-University Education,
a dress code prescribed by the College
development Cémmittec or the administrative
supervisory committee must be followed and if

the administration does not fix a dress code,



10.02.2022

J

the clothes womn should not threaten equality,
Lnity and pﬁblic order.

'Following this Order, many pre-university
colleges issued orders prescribing uniforms
and prohibiting the wearing of the hijab or
headscarves and other religious wear by
students.

A true copy of the G.O. dated 05102.2(522

along with the true translated copy are annexed

hereto and marked as Annexure-P-3 (Pages

[8F .10 1 ]q] ).

The Hon’ble High Court vide interim order
dated 10.02.2022 observed that pending
consideration of all these Petitions, all students
regardless of their religion or faith are
restrained from wearing saffron shawls
(Bhagwa), and connected matters scarfs, hijab,
religious flags or the like within the classroom,
until further orders.

A true copy of the Interim Order dated



21.02.2022
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10.02.2022 in W.P No. 2347 of 2022 is

annexed hereto and marked as Annexure-P-4.

(Pages [93. .to 199 )

The Petitioner herein filed an intervention/
impleadment application I.A No.17 of 2022 in
W.P No. 2347 of 2022.- |
The Petitioner Organisation 1is meefl’s
Voil:e, a registered charitable trust working for
women’s rights in Karnataka and the country.
The Petitioner organizati@ is also working
specifically on the rights of marginalized
women, including women from Dalit and
Adivasi communities, minority religions, rural
women, migrant women and marginalized
backgrounds.

Since the Petitioner herein is an organization
working on securing the rights of women in
the country and especially in Karnataka sought
to implead/intervene in the proceedings in W.P

No.2347 of 2022 before the Hon'ble High



15.03.2022
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Court of Karnataka.

A true copy of the LA No.17 of 2022 in W.P-
No.2347 of 2022 filed by the Petitioner herein
on 21.02.2022 is annexed hereto and is marked

as Annexure P-5 (Pages 20010 ", 't/ | )

The Full Bench of the Hon’ble High Courg of
Karnattka heard all the Petitioners and
Res'pondents, but refused to hear the
intervenors and applicants who had filed
intervention / impleadment applications
despite the issues raised in the writ petitions
having wide public impact for minority female.
students not only in Kamataka but the entire
country a;s it would have an impact on the
rights of Muslim gir] students.

The Hon’ble High Court of Kamataka passed
final judgment and order dated 15.03.2022
dismissing the said Writ Petition holding that
wearing of Hijab by Muslim women does not

form a part of essential religious practice in



07.05.2022
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Islamic faith, and that prescription of school
uniform bénning head scarves is only a-
reasonable restriction which "the students
cannot object to, and that proscription of head
scarves do not violate J'fhe Articles
14,15,19(1)}(a), and 21 of the Constitution of
India, and that the impugned G.O. dﬁted
05.02,2022 which prohibits head scarves in

universities 1s valid.

Hence the present Special Leave Petition,
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IN THE HIGI—f COURT OF KARNATAKA AT BENGALURU

DATED THIS THE 15T DAY OF MARCH, 2022

PRESENT

THE HON'BLE MR. RITU RAJ AWASTHI, CHIEF JUSTICE

AND
THE HON’BLE MR.JUSTICE KRISHNA 8. DIXIT
AND

THE HON’BLE MS. JUSTICE J. M. KHAZI

WRIT PETITION NO. 2347/2022 (GM-RES) C/w

WRIT PETITION NO. 2146/2022 {(GM-RES),
WRIT PETITION NO. 2880/2022 (GM-RES),
WRIT PETITION NO. 3038/2022 (GM-RES),

WRIT PETITION NO. 3424/2022 (GM-RES-PIL],

~ WRIT PETITION NO. 4309/2022 (GM-RES),
WRIT PETITION NO. 4338/2022 [GM-RES-PIL|

IN W.P. NO.2347 OF 2022

BETWEEN:

1. SMT RESHAM,
D/O K FARUK,
AGED ABOUT 17 YEARS,
THROUGH NEXT FRIEND

SRI MUBARAK,

S/0 F FARUK,

AGED ABOUT 21 YEARS,

BOTH RESIDING AT NO.9-138,
PERAMPALI ROAD,

SANTHEKATTE,

SANTHOSH NAGARA, MANIPAL ROAD,
KUNJIBETTU.POST,

UDUPI, KARNATAKA-576105.

®

.-- PETITIONER

(BY PROF. RAVIVARMA KUMAR, SENIOR ADVOCATE FOR

SHRI ABHISHEK JANARDHAN, SHRI ARNAV. A. BAGALWADI &

. SHRI SHATHABISH SHIVANNA, ADVOCATES)



A

B

STATE OF KARNATAKA,

REPRESENTED BY THE PRINCIPAL SECRETARY,
DEPARTMENT OF PRIMARY AND

SECONDARY EDUCATION

2. GOVERNMENT PU COLLEGE FOR GIRLS
BEHIND SYNDICATE BANK
NEAR HARSHA STORE
UDUPI
KARNATAKA-576101
REPRESENTED BY ITS PRINCIPAL

3. DISTRICT COMMISSIONER
UDUPI DISTRICT
MANIPAL ’
AGUMBE - UDUPI HIGHWAY
ESHWAR NAGAR
MANIPAL, KARNATAKA-576104.

s

4 . THE DIRECTOR
KARNATAKA PRE-UNIVERSITY BOARD
DEPARTMENT OF PRE-UNIVERSITY EDUCATION
KARNATAKA, 18™ CROSS ROAD,
SAMPIGE ROAD,
MALESWARAM,
BENGALURU-560012.

... RESPONDENTS

(BY SHRI PRABHULING K. NAVADGI, ADVOCATE GENERAL A/W
SHRI. ARUNA SHYAM, ADDITIONAL ADVOCATE GENERAL
SHRT VINOD KUMAR, ADDITIONAL GOVERNMENT ADVOCATE
SHRI SUSHAL TIWARI,

SHRI SURYANSHU PRIYADARSHI &

SHRI ANANYA RAI, ADVOCATES FOR

RESPONDENTS 1 TO 3

SHRI DEEPAK NARAJJI, ADVOCATE IN 1A 2/2022

SHRI KALEESWARAM RAJ & RAJITHA T.0. ADVOCATES IN

IA 3/2022 & 1A 7/2022 '

SMT. THULASI K. RAJ & RAJITHA T.0 ADVOCATES IN

1A 472022 & IA 6/2022

SHRI SUSHAL TIWAR], ADVOCATE IN [A 5/2022

SHRI BASAVAPRASAD KUNALE &

SHRI MOHAMMED AFEEF, ADVOCATES IN 1A 8/2022

SHRI AKASH V.T. ADVOCATE IN 1A 9/2022

SHRI R. KIRAN, ADVOCATE, IN IA 10/2022

SHRI AMRUTHESH N.P., ADVOCATE IN |A 11/2022
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SHRI MOHAMMAD SHAKEEB, ADVOCATE IN 1A 12/2022

Ms. MAITREYI KRISHNAN, ADVOCATE I[N IA 13/2022

SHRI ADISH C. AGGARWAL, SENIOR ADVOCATE IN 1A 14/2022,
1A 1872022, IA 1972022 & 1A 21/2022

SHRI GIRISH KUMAR. R., ADVOCATE, IN 1A 1572022

Smt. SHUBHASHINL S.P. PARTY-IN-PERSON IN [A 16/2022
SHRI ROHAN KOTHARI, ADVOCATE IN 1A 17/2022

SHRI RANGANATHA P.M., PARTY-IN-PERSON IN [A 20/2022) -

THIS WRIT PETITION IS FILED UNDER ARTICLES 226 AND
227 OF THE CONSTITUTION OF INDIA, PRAYING TO DIRECT THE
RESPONDENT No. 2'NOT TO INTERFERE WITH THE PETITIONERS
FUNDAMENTAL RIGHT TO PRACTICE THE ESSENTIAL PRACTICES
OF HER RELIGION, INCLUDING WEARING OF HIJAB TO THE
RESPONDENT No. 2 UNIVERSITY WHILE ATTENDING CLASSES AND
ETC. ' .

IN W.P. NO.2146 OF 2022

BETWEEN:

1. AYESHA HAJEERA ALMAS
AGED ABOUT 18 YEARS,
D/0O MUPTHI MOHAMMED ABRURUL,
STUDENT, -
REPRESENTED BY HER MOTHER KARANI,
SADIYA BANU
W /0O MUPTHI MOHAMMED ABRURUL,
AGED ABOUT 40 YEARS,
R/AT NO 2-82 C KAVRADY,
QPP TO URDU SCHOOL,
KANDLUR VTC KAVRADY,
P O KAVRADI,
KUNDAPURA UDUPI 576211
! H
2. RESHMA
AGE ABOUT 17 YEARS
D/O K FARUK ’
STUDENT
REPRESENTED BY EER MOTHER
RAHMATH W/0 K FARUK
AGED ABOUT 45 YEARS
R/AT NO 9-138 PERAMPALLI ROAD
AMBAGILU SANTOSH NAGAR
SANTHEKATTE UDUPI 576105

3. ALIYA ASSADI
AGED ABOUT 17 YEARS,



. D/O AYUB ASSADI
STUDENT .
REPRESENTED BY HER FATHER
AYUB ASSADI
$/0 ABDUL RAHIM
AGED ABOUT 49 YEARS,
R/AT NO 4-2-66 ABIDA MANZIL
NAYARKERE ROAD KIDIYOOR
AMBALAPADI] UDUPI 576103

4., SHAFA, _
AGED ABOUT 17 YEARS,
D/0 MOKAMMED SHAMEEM
STUDENT
REPRESENTED BY HER MOTHER
SHAHINA ,
W/0 MOHAMMED SHAMEEM
AGED ABOUT 42 YEARS,
R/AT NO 3-73 MALLAR
GUJJI HOUSE MALLAR VILLAGE
MAJOOR KAUP UDUPI 376106

5. MUSKAAN ZAINAB
AGED ABOUT 17 YEARS
D/O ABDUL SHUKUR
STUDENT
REPRESENTED BY HER FATHER
ABDUL SHUKUR
S/0 D ISMAIL SAHEB
AGED ABOUT 46 YEARS
R/AT NO 9-109 B,
VADABHANDESHWARA MALPE UDUFI 576108
... PETITIONERS

(BY SHRI. SANJAY HEGDE, SENIOR ADVOCATE FOR
SHRI MOHAMMED TAHIR & SMT.TANVEER AHMED MIR,
ADVOCATES FOR PETITIONERS 1, 3 TO 5)

(V/O DT. 15.02.2022, PETITION IN RESPECT OF PETITIONER No.2
STANDS DISMISSED AS WITHDRAWN]}

AND:
1.  CHIEF SECRETARY
PRIMARY AND HIGHER EDUCATION EDUCATION
; DEPARTMENT

KARNATAKA GOVERNMENT MINISTRY
MS BUILDING BANGALORE 560001
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DIRECTOR

PU EDUCATION DEPARTMENT
MALLESHWARAM
EDUCATION DEPARTMENT
BANGALCRE 560012

'DEPUTY DIRECTOR
"PRE UNIVERSITY COLLEGE
UDUPI DIST UDUPI 576101

DEPUTY COMMISSIONER
DG OFFICE UDUPI
CITY.UDUPI 576101

GOVT PU COLLEGE FOR GIRLS
UDUPI CITY UDUPI 576101
REP BY ITS PRINCIPAL

RUDRE GOWDA

S/0 NOT KNOWN

AGE ABOUT 55 YEARS,

OCCUPATION PRINCIPAL

OFFICE AT GOVT PU COLLEGE FOR GIRLS
UDUPI CITY UDUPI 576101

GANGADHAR SHARMA

AGE ABOUT'51

S/0 NOT KNOWN

VICE PRINCIPAL OF GOVT COLLEGE
R/AT NO 21/69 ANRGHYA

7TH CROSS MADVANAGAR
ADIUDUPI UDUPI 576102

DR YADAV

AGE ABOUT 56

$/0 NOT KNOWN

HISTORY LECTURER

OFFICE AT GOVT PU COLLEGE FOR GIRLS
UDUPI CITY UDUPI 576101

PRAKASH SHETTY
AGE ABOUT 45

S/0O NOT KNOWN

POLITICAL SCIENCE SUB LECTURER
OFFICE AT GOVT PU COLLEGE FOR GIRLS
UDUPI CITY UDUPI 576101



10. DAYANANDAD
AGE ABOUT 50 YEARS,
S/0 NOW KNOWN
SOCIOLOGY SUB LECTURER
OFFICE AT:GOVT PU COLLEGE FOR GIRLS
UDUPI CITY UDUP] 576101

11. RUDRAPPA
AGE ABOUT 51 YEARS
S/0 NOT KNOWN
CHEMISTRY SUB LECTURER
OFFICE AT-GOVT PU COLLEGE FOR GIRLS
UDUP! CITY UDUPI 576101

® 12.  SHALINI NAYAK
AGE ABOUT 48 YEARS,
W,/0 NOT KNOWN :
BIOLOGY SUB LECTURER
OFFICE AT GOVT PU COLLEGE FOR GIRLS
UDUPI CITY UDUPI 576101

13. CHAYA SHETTY
AGE ABOUT 40 YEARS,
W/Q NOT KNOWN
PHYSICS SUB LECTURER
R/AT KUTPADY UDYAVAR UDUPI 574118

14 .. DR USHA NAVEEN CHANDRA
ACE ABOUT 50 YEARS
W/O NOT KNOWN TEACHER
OFFICE AT GOVT PU COLLEGE FOR GIRLS
UDUPI CITY UDUPI 576101

15. RAGHUPATHI BHAT -
§/0 LATE SRINIVAS BHARITHYA
.AGE ABOUT 53 YEARS
.LOCAL MLA AND
UNAUTHIRIZED CHAIRMAN OF CDMC
D NO 8-32 AT SHIVALLY VILLAGE PG
SHIVALLY UDUPI 576102

16. YASHPAL ANAND SURANA
AGE'ABOUT 50 YEARS
S/0 NOT KNOWN
AUTHORIZED VICE CHAIRMAN OF CDMC
R/AT AJJARAKADU UDUPI H O UDUPI 576101

... RESPONDENTS
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(BY SHRI PRABHULING K. NAVADGI, ADVOCATE GENERAL A/W
SHRI ARUNA SHYAM, ADDITIONAL ADVQCATE GENERAL

SHRI VINOD KUMAR, ADDITIONAL GOVERNMENT ADVOCATE
SHRI SUSHAL TIWARI,

SHRI SURYANSHU PRIYADARSHI &

Ms, ANANYA RAI, ADVOCATES FOR RESPONDENTS 1 TO 4.

SHRI S.S. NAGANAND, SENIOR ADVOCATE FOR

SHRI RAKESH S.N. & SHRI S. VIVEKANANDA, ADVOCATES FOR R-
5 & R6. :

SHRI RAGHAVENDRA SRIVATSA, ADVOCATE FOR R-7

SHRI GURU KRISHNA KUMAR, SENIOR ADVOCATE FOR

SHRI K. MOHAN KUMAR, ADVOCATE FOR R-8 & IN A 2/2022

SHRI VENKATARAMANI, SENIOR ADVOCATE FOR

SHRI KASHYAP N. NAIK, ADVOCATE FOR R-12

SHRI VENKATARAMANI, SENIOR ADVOCATE FOR

SHRI VIKRAM PHADKE, ADVOCATE FOR R-13

SHRI NISHAN G.K. ADVOCATE FOR R-14

SHRI SAJAN POOVAYYA, SENIOR ADVOCATE FOR

SHRI MANU KULKARNI & SHRI VISHWAS N., ADVOCATES

FOR R-15 .

SHRI SAJAN POOVAYYA, SENIOR ADVOCATE FOR

SHRI MRINAL SHANKAR & SHRI N.S. SRIRAJ GOWDA, ADVOCATES
FOR R-16 ' '

SHR! SHIRAJ QUARAISHI & SHRI RUDRAPPA P., ADVOCATES IN 1A
6/2022)

THIS WRIT PETITION IS FILED UNDER ARTICLES 226 AND
227 OF THE CONSTITUTION OF INDIA, PRAYING TO ISSUE THE
WRIT OF MANDMAUS AND ORDER TO RESPONDENT NOS. 1 AND 2
TO INITIATE ENQUIRY ACGAINST THE RESPONDENT NO.5 COLLEGE
AND RESPONDENT NO.6 ie., PRINCIPLE FOR VIOLATING
INSTRUCTION ENUMERATED UNDER CHAPTER 6 HEADING OF
IMPORTANT INFORMATION OF GUIDELINES OF PU DEPARTMENT
FOR ACADEMIC YEAR OF 2021-22 SAME AT ANNEXURE-J FOR
MAINTAINING UNIFORM IN THE P U COLLEGE AND ETC.

IN W.P. NO.2880 OF 2022

BETWEEN:

1. MISS AISHAT SHIFA
D/O ZULFIHUKAR
AGED ABOUT 17 YEARS
SANTOSH NAGAR
HEMMADY POST
KUNDAPUR TALUK
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UDUPL DISTRICT-576230
REP BY HER NATURAL GUARDIAN AND
FATHER MR ZULFHUKAR

2. MISS THAIRIN BEGAM

D/0O MOHAMMAD HUSSAIN

AGED ABOUT 18 YEARS

KAMPA KAVRADY

KANDLUR POST

KUNDAPURA

UDUPI DISTRICT-576201. )
- ... PETITIONERS

(BY SHRI DEVADUTT KAMAT, SENICR ADVOCATE FOR
SHRI MOHAMMAD NIYAZ, ADVOCATE FOR PETITIONERS])

AND:
1. THE STATE QF KARNATAKA
VIDHANA SQUDHA
DR AMBEDKAR ROAD
BANGALORE - 560001
REPRESENTED BY ITS PRINCIPAL SECRETARY

2 . THE UNDER SECRETARY TO GOVERNMENT
DEPARTMENT OF EDUCATION
VIKAS SOUDHA
BANGALORE-560001.

3. THE DIRECTORATE
DEPARTMENT OF PRE UNIVERSITY EDUCATION
BANGALORE-560009.

4. THE DEPUTY COMMISSIONER
UDUPI DISTRICT
SHIVALLI RAJATADRI
MANIPAL
UDUPI-576104.

5. THE PRINCIPAL
@ GOVERNMENT PU COLLEGE
KUNDAPURA
* UDUPI DISTRICT-576201.
: ... RESPONDENTS

s (BY SHRI l‘:I'RABHULING K. NAVADGI, ADVOCATE GENERAL A/W
SHRI ARUNA SHYAM, ADDITIONAL ADVOCATE GENERAL
SHRI VINOD KUMAR, ADDITIONAL GOVERNMENT ADVOCATE
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SHRI SUSHAL TIWARI,

SHR! SURYANSHU PRIYADARSHI &

Ms. ANANYA RAI, ADVOCATES FOR RESPONDENTS 1 TO 5
SHRI AIYAPPA, K.G. ADVOCATE IN 1A 2/2022.

SHRI S. VIVEKANANDA, ADVOCATE IN IA 3/2022

SMT. SHIVANI SHETTY, ADVOCATE IN IA 4/2022.

SHRI SHASHANK SHEKAR JHA, ADVOCATE IN A 5/2022}

THIS WRIT PETITION IS FILED UNDER ARTICLES 22_'6'AND

227 OF THE CONSTITUTION OF INDIA, PRAYING TO QUASH THE
IMPUGNED: DIRECTION DATED 05.02.2022 VIDE ORDER No.EP 14
SHH 2022 PASSED BY THE RESPONDENT NO. 2 VIDE ANNEXURE-A
AND ETC. '

IN W.P. NO.3038 OF 2022

BETWEEN:

1.

MISS SHAHEENA

D/0 ABDUL RAHEEM

AGED ABOUT 19 YEARS

SANTOSH NAGAR

HEMMADI POST, KUNDAPUR TALUK
UDUPI DISTRICT-576230.

MISS SHIFA MINAZ
D/O NAYAZ AHAMMAD
AGED ABOUT 18 YEARS
SANTOSH NAGAR
HEMMADI POST,
KUNDAPUR TALUK
UDUPI DISTRICT-576230.
: ... PETITIONERS

(BY SHRI YUSUF MUCHCHALA, SENIOR ADVOCATE FOR
SHRI NAVEED AHMED, ADVOCATE)
' f

AND:

1.

THE STATE OF KARNATAKA

VIDHANA SOUDHA

DR AMBEDKAR ROAD

BANGALORE-560001

REPRESENTED BY ITS PRINCIPAL SECRETARY

THE UNDER SECRETARY TC GOVERNMENT
DEPARTMENT OF EDUCATION
VIKAS SOUDHA



BANGALQRE-560001.

3. THE DIRECTORATE
- DEPARTMENT OF PRE UNIVERSITY EDUCATION
BANGALORE-560009 '

4. THE DEPUTY COMMISSIONER
UDUPI- DISTRICT
SHIVALLI RAJATADRI MANIPAL
UDUPI-576104.

5. THE PRINCIPAL
GOVERNMENT PU COLLEGE
KUNDAPURA
UDUPI DISTRICT-576201.
' Y .. RESPONDENTS

(BY SHRI PRABHULING K. NAVADGI ADVOCATE GENERAL A/W
SHR] ARUNA- SHYAM, ADDITIONAL ADVOCATE GENERAL

SHRI VINOD KUMAR, ADDITIONAL GOVERNMENT ADVOCATE
SHRI SUSHAL TIWARI, SHRI SURYANSHU PRlYADARSHI &

Ms. ANANYA RAJ, ADVOCATES]

THIS WRIT PETITION IS FILED UNDER ARTICLES 226 AND
227 OF THE CONSTITUTION OF INDIA, PRAYING TO QUASH THE
IMPUGNED DIRECTION DATED 05.02.2022 VIDE ORDER No.EP 14
SHH 2022 PASSED BY THE RESPONDENT NO. 2 VIDE ANNEXURE-A
AND ETC. .
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IN W.P. NO.3424 OF 2022
BETWEEN:

DR VINOD G KULKARNI
M.D, (BOM) (PSYCHIATRY) D P M (BOM)
FIPS LLB (KSLU}
AGED ABOUT 70 YEARS,
OCCUPATION CONSULTING
NEUROPSYCHIATRIST ADVOCATE AND
SOCIAL ACTIVIST
R/O MANAS PRABHAT COLONY,
VIDYANAGAR, HUBBALLI -580 021
DIST DHARWAD KARNATAKA
CELL NO.9844089068

.. PETITIONER

(BY DR. VINOD G. KULKARNI, PETITIONER -IN-PERSON}



T

AND:

1. THE UNION OF INDIA

" NEW DELHI
REPRESENTED BY
THE PRINCIPAL SECRETARY TO
MINISTRY OF HOME AFFAIRS
NORTH BLOCK NEW DELHI-110011
PH NO.01123092989
01123093031
‘Email; ishso@nic.in

2 . THE.UNION OF INDIA
NEW- DELHI .
REPRESENTED BY
THE PRINCIPAL SECRETARY TO,
MINISTRY OF LAW AND JUSTICE
4TH FLOOR A-WING SHASHI BAHAR
NEW DELHI--110011
PH NO.01123384205
Email: secylaw-dla@nic.in

3. THE STATE OF KARNATAKA
" BY ITS CHIEF SECRETARY
VIDHANA SOUDHA
BANGALURU-560001
Email: cs@kamataka.gov,in
... RESPONDENTS

(BY SHRI PRABHULING K. NAVADGI, ADVOCATE GENERAL A/W
SHRI, ARUNA SHYAM, ADDITIONAL ADVOCATE GENERAL

SHRI VINOD KUMAR, ADDITIONAL GOVERNMENT ADVOCATE
SHRI SUSHAL TIWAR!, SHRI SURYANSHU PRIYADARSHI &

Ms. ANANYA RAI, ADVOCATES FOR RESPONDENT No.3.

THIS WRIT PETITION IS FILED UNDER ARTICLES 226 AND
227 OF THE CONSTITUTION OF INDIA, PRAYING FOR APPROPRIATE
WRIT OR ORDER OR DIRECTIONS IN THE NATURE OF MANDAMUS
OR ANY OTHER APPROPRIATE WRIT ORDER OR DIRECTIONS BE
ISSUED TCO THE RESPONDENTS TO DECLARE THAT ALL THE
STUDENTS OF VARIOUS SCHOOLS AND COLLEGES IN KARNATAKA
AND IN THE COUNTRY SHALL ATTEND THEIR INSTITUTIONS BY
SPORTING THE STIPULATED UNIFORM AND ETC.
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IN W.P. NO.4309 OF 2022

BETWEEN:

1,

MS ASLEENA HANIYA

D/O LATE MR UBEDULLAH

AGED ABOUT 18 YEARS

R/AT NO.1560 13TH MAIN ROAD HAL 3RD STAGE
KODIHALLI BANGALORE-560008

STUDYING AT NEW HORIZON COLLEGE
ADDRESS 3RD A CROSS 2ND A MAIN ROAD
NGEF LAYOUT, KASTURI NAGAR
BANGALORE-560043. ,

MS ZUNAIRA AMBER T L7

AGED ABOUT 16 YEARS |

MINCOR REPRESENTED BY HER FATHER

MR TAJ AHMED

R/A NO.674 9TH A MAIN 1ST STAGE 18T CROSS
CMH ROAD OPPOSITE KFC SIGNAL
INDIRANAGAR

BANGALORE-560038

STUDYING AT SRI CHAITANYA TECHNO SCHOOL
ADDRESS-PLOT NO.84/1 GARDEN HOUSE 5TH MAIN
SRR KALYAN MANTAPA

OMBR LAYOUT, BANASWADI

KASTURI NAGAR

‘BENGALURU-560043.

... PETITIONERS

(BY SHRI A.M. DAR, SENIOR ADVOCATE FOR
SHRI MUNEER AHMED, ADVOCATE)

AND:

1.

THE STATE OF KARNATAKA

REPRESENTED BY THE PRINCIPAL SECRETARY
DEPARTMENT OF PRIMARY AND SECONDARY DEPARTMENT
2ND GATE 6TH FLOOR M S BUILDING

DR AMBEDKAR VEEDHI

BENGALURU-56C001.

THE UNDER SECRETARY TO GOVERNMENT
DEPARTMENT OF EDUCATION

VIKAS SOUDHA

BANGALORE-560001.
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3. THE DIRECTOR
KARNATAKA PRE-UNIVERSITY BOARD
DEPARTMENT OF PRE-UNIVERSITY EDUCATION
KARNATAKA
NOQ.18TH CROSS ROAD SAMPIGE ROAD
MALESWARAM
BENGALURU-560012.

4.  THE COMMISSIONER'
EDUCATION DEPARTMENT
GOVT OF KARNATAKA
N T ROAD
BANGALORE-560001.

5. DIRECTOR GENERAL OF POLICE
STATE OF KARNATAKA ’
STATE POLICE HEADQUARTERS NO.2
NRUPATHUNGA ROAD
BANGALORE-560001.

6. THE PRINCIPAL
REPRESENTED BY COLLEGE MANAGEMENT
NEW HORIZON COLLEGE
ADDRESS 3RD A CROSS 2ND A MAIN ROAD
NGEF LAYQUT, KASTURI NAGAR
BANGALORE-360043.

7. THE PRINCIPAL
REPRESENTED BY SCHOOL MANAGEMENT
SRI CBAITANYA TECHNO SCHOOL
ADDRESS PLOT NO.84/1 GARDEN HOUSE
5TH MAIN SRR KALYAAN MANTAPA
OMBR LAYOUT, BANASWADI KASTURI NAGAR
BENGALURU-560043.

8.  THE INSPECTOR OF POLICE
RAMAMURTHYNAGAR POLICE STATION
KEMPE GOWDA UNDER PASS ROAD
NGEF LAYOUT
DOORAVANI NAGAR, BENGALURU
KARNATAKA-560016,

| ... RESPONDENTS

(BY SHRI PRABHULING K. NAVADGI, ADVOCATE GENERAL A/W
SHRI. ARUNA SHYAM, ADDITIONAL ADVOCATE GENERAL

_ SHRI VINOD KUMAR, ADDITIONAL GOVERNMENT ADVOCATE

* SHRI SUSHAL TIWARI, SHRI SURYANSHU PRIYADARSHI &

Ms. ANANYA RAI, ADVOCATES FOR RESPONDENTS 1 TO 5 & 8)
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THIS WRIT PETITION IS FILED UNDER ARTICLE 226 OF THE
CONSTITUTION OF INDIA, PRAYING TO QUASH THE IMPUGNED
GOVERNMENT ORDER NO. EP 14 SHH 2022 DATED 05.02.2022,
PRODUCED AS ANNEXURE-A AND ETC.

IN W.P. NO.4338 QF 2022

BETWEEN:

GHANSHYAM UPADHYAY
AGED 51 YEARS,
INDIAN INHABITANT,

QCCUPATION,
ADVOCATE HAVING HIS OFFICE AT 506,

ARCADIA PREMISES, 7
195, NCPA ROAD, - ’
NARIMAN POINT,
MUMBAI-400021
... PETITICNER

(BY SHRI SUBHASH JHA & AMRUTHESH. N.P., ADVOCATES FOR
PETITIONER}

AND:
1.  UNION OF INDIA
THROUGH THE MINISTRY OF HOME AFFAIRS,
' NEW DELHI
REPRESENTED BY ITS SECRETARY

2. STATE OF KARNATAKA
THROUGH THE HOME MINISTRY
VIDHANA SOUDHA,
BENGALURU-560001
REPRESENTED BY CHIEF SECRETARY

3. THE PRINCIPAL SECRETARY
DEPARTMENT OF PRIMARY AND SECONDARY EDUCATION,
VIDHAN SOUDHA,
BENGALURU-560001

4.  THE DIRECTOR
CENTRAL BUREAU OF INVESTIGATION,
KARNATAKA
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5. NATIONAL INVESTIGATION AGENCY
BENGALURU,
KARNATAKA
REPRESENTED BY DIRECTOR

... RESPONDENTS

(BY SHRI PRABHULING K. NAVADGI, ADVOCATE GENERAL A/W
SHRI. ARUNA SHYAM, ADDITIONAL ADVOCATE GENERAL

SHRI VINOD KUMAR,-ADDITIONAL GOVERNMENT ADVOCATE
SHRI SUSHAL TIWARI, SHRI SURYANSHU PRIYADARSHI &

Ms. ANANYA RAI, ADVOCATES FOR RESPONDENT NOS. 2 & 3.

_THIS' WRIT PETITION IS FILED UNDER ARTICLE 226 OF THE
CONSTITUTION OF INDIA, PRAYING TO DIRECT THE CBI/NIA
AND/OR SUCH OTHER INVESTIGATION AGENCY AS THIS HONBLE
COURT MAY DEEM FIT AND PROPER TO MAKE A THOROUGH
INVESTIGATION WITH REGARD TO THE MASSIVE AGITATION
TAKING PLACE ALL OVER THE COUNTRY AND SPIRALLING EFFECT
AND IMPACT BEYOND THE GEOGRAPHICAL LIMITS OF INDIA IN
THE ARTERMATH OF ISSUANCE OF GOVERNEMNT ORDER
DTD.5.2.2022 ISSUED UNDER KARNATAKA EDUCATION ACT 1983
BY THE STATE OF KARNATAKA AND TO FIND OUT AS TO WHETHER
THERE I8 INVOLVEMENT OF RADICAL ISLAMIST ORGANIZATIONS
SUCH AS. PFl, SIO (STUDENT ISLAMIC ORGANIZATION] CFI
(CAMPUS FRONT OF INDIA) JAMAAT-E-ISLAMI WHICH IS FUNDED
BY SAUDI ARABIAN UNIVERSITES TO ISLAMISE INDIA AND TO
ADVANCE RADICAL ISLAM IN INDIA AND SUBMIT THE REPORT OF
SUCH ENQUIRY/INVESTIGATION TC THIS HON'BLE COURT WITHIN
SUCH MEASURABLE PERIOD OF TIME AS THIS HONBLE COURT
MAY DEEM FIT AND PROPER AND ETC.

THESE WRIT PETITIONS, HAVING BEEN HEARD AND
RESERVED FOR JUDGMEN’]', COMING ON FOR PRONOUNCEMENT
OF JUDGMENT, THIS DAY, THE CHIEF JUSTICE PRONOUNCED
THE FOLLOWING: - . )

ORDER

This judgment, we desire to begin with what Sara

Slininger from Centralia, Illinois concluded her well



A
researched article “VEILED WOMEN: HIJAB, RELIGION, AND

CULTURAL PRACTICE-2013":

“The hijab’s history...is a complex one, influenced
by the intersection of religion and culture over time. While
some women no doubt veil themselves because of
pressure put on them by society, others do so by choice
for many reasons. The veil appears on the surface to be a
simple thing. That simplicity is deceiving, as the hijab
represents the beliefs and practices of those who wear it
or choose not to, and the understandings and
misunderstandings of those who observe it being womn.
Its complexity lies behind the veil.”

s
s

Three oi’}these cases namely W.P.N0o.2347/2022,

W.P.No.2146/20::22 & W.P.N0.2880/2022, were referred by
one of us (Krishna $ Dixit J.) vide order dated 09.02.2022 to
consider if a larger Bench could be constituted to hear them.

The Reference Order inter alia observed:

“All these matters essentially relate to proscription
of hijab (headscarf] while prescribing the uniform for
students ‘who profess Islamic faith...The recent
Government Order dated 05.02.2022 which arguably
facilitates enforcement of this rule is also put in challenge.
Whether wearing of hijab is a part of essential religious
practice in Islam, is the jugular vein of all these
matters...The said question along with other needs to be
answered in the light of constitutional guarantees

_ availing to the religious minorities. This Court after
e hearing the matter for some time is of a considered
opinion that regard being had to enormous public
importance of the questions involved, the batch of these
_cases may be heard by a Larger Bench, if Hon'ble the
Chief Justice so decides in discretion...In the above
 circumstances, the Registry is directed to place the
papers immediately at the hands of Hon’ble the Chief
Justice for consideration...”
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Accordingly, this Special Bench came to be constituted
the very same d;:ely vide Notification dated 09.02.2022 to hear

these petitions, t:o which other companion cases too joined.

I. PETITIONiEJRS’ GRIEVANCES & PRAYERS BRIEFLY
STATED:

(ij In Writ Petition No. 2347/2022, filed by a
petitioner — girl student on 31.01.2022, the 1w, 3rd & 4t
respondents hai:pen to be the State Government & its
officials, and the 2nd respéndent happens to be the
Government Pre-University College for Girls, Udupi. The
prayer 13 Jor aodilrection to the respondents to permit the
p_etitioner to wear hijalb thead - scarf) in the class room, since

wearing it is a part of ‘essential religious practice’ of Islam.

(i) ‘In Writ Petition No. 2146/2022 filed by a
petitioner—girl student on 29.01.2022, the 1%, 3 & 4w
respondents happen to be the State Government & its officials
and the 2n¢ respondent happens to be the Government Pre -
University College for Girls, Udupi. The prayer column has the
following script:

“1. Issue the WRIT OF MANDAMUS and order to
respondent no 1 and 2 to initiate enquiry against
the Respondent 5 college and Respondent no 6 i.e.
Principal for viclating instruction enumerated under

Chapter 6 heading of “Important information” of
: ¥
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. Guidelines of PU De'partménr for academic year of
2021-22 same at ANNEXURE J for maintaining
uniform in the PU college.,

2. Issue WRIT OF MANDAMUS to Respondent
' no 3 conduct enquiry against the Respondent no 6

to 14 for their Hostile approach towards the

petitioners students., -

3. - Issue WRIT OF QUO WARRANTO against the
Respondent no 15 and 16 under which authority
. and law they interfering in the administration of
Respondent no 5 school and promoting thelr
@ ‘political agenda. And, :

4. DECLARE that the status quo referred in the
letter dated 25/01/2022 at ANNEXURE H is with
the consonance to the Department guidelines for the
academic year 2021-22 same at ANNEXURE J...”

(i} In Writ Petition Nos.2880/2022, 3038/2022 &
4309/2022, petitioner - girl students seek to lay al challenge
to the Government Order dated 05.02.2022, This order
purportedly issued under section 133 read with sections 7(2)
& (5) of the Karnataka Education Act, 1983 (hereafter '1983
Act) provides that, the students should compulsorily adhere

to the dress code/uniform as follows:

a. in government schools, as prescribed by the
government;

b. in private schools, as prescribed by the school
management;

¢. in Pre-University colleges that come within the
jurisdiction of the Department ‘of the Pre-
University Education, as prescribed by the
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CoiHege Development Committee or College
Supervision Committee; and

d. wherever no dress code is prescribed, such
attire that would accord with ‘equality &
integrity’ and would not disrupt the ‘public
order’. _ :

(iv) In Writ Petition No.3424/2022 (GM-RES-PIL),

filed on 14.02.2022 {when hearing of other cases was
half way Ithrough),. petitioner ~ Dr.Vinod Kulkarni
happens to be a cons;.rlting neuro - psychiatrist,
advlo"cate & social activist. The 1% and 2nd respondents
happen to be the Central Government and the 3rd
_r'e'sﬁondent happens to be the State Government. The
ﬁrsil;.'prayer is for a direction to the respondents “to
delcic'zre' that all the students of various schools and
cqﬂéges in Kamataka and in the country shall attend
théir institutions by sporting the stipulated uniform” (sic).
Secoﬁd prayer reads “To permit Female Muslim students -
to'sport Hijab provided they wear the stipulated school
ﬁnifoi’m clz_z'so” {sic).

[v]l In Writ Petition No0.4338/2022 (GM-RES-

PIL.], filed on 25.02.2022 (when hearing of other cases
was half ﬁray through), one Mr. Ghanasham Upadhyay

is the petitioner. The 1st respondent is the Central
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Goverﬁmént, 2ond & @3rd respondents happen to be the
State Government & its Principal Secretary, Department
of Primary & Secondary Education; the 4% & 3th
respondents happen to- be the Central Bureau of
Investigatioﬁ and National Investigation Agency. The gist
of the lengthy and inarticulate prayers are that the
Central Bureau of Investigation/National Investigation
Agency or such other invgstigating agency should make
a thorough investigatjdn in the nationwide agitation
after the issuance of the Government Order dated
05.02.2022-to ascertain the involvement of radical
organizations such as Popular Front of India, Students
Islamic Org:anization of India, Campus Front of India
and Jamaat-e-Islami; to hold and declare that wearing of
-hijab, burga or such “other costumes by male or female
Muslims ar}d that sporting beard is not an integral part
of essentia':l religious practice of Islam” and therefore,
prescriptiop of dress code is permissible. There are other
incoherent? and inapplicable prayers that do not merit

mentioning here.

(vi) 'The State and its officials are represented by

the learned Advocate General. The respondent—Colleges
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and otheri respondents are represented by their
respective i;advocates. The State has filed the Statement
of Object.iofns (this is adopted in all other matters) on
10.02.2022; other reépondents have filed their
Statementsi, of Objections, as well. Some petitioners have
filed their I:ftejoinder to the Statement of Objections. The

respondents resist the Writ Petitions making submission

in justiﬁcafion of the impugned order,
II. BROAD CONTENTIONS OF PETITIONERS:

- Pgtit,ioncr - students profess and practic;e Islamic
féith. Wearing of hijab {head - scarf) is an ‘essential religious
practi'ce"'ir; Islam, the same being a Quranic injunction vide
AMNAH .BINT. BASHEER vs. CENTRAL BOARD OF SECONDARY
EDUCAT;"ONJ and AJMAL KHAN vs. ELECTION COMMISSION
OF INDIAE. Neither the State Government nor the Schools can
prescrilbfe a dress code/uﬁiform that does not permit the
sltudenfs to wear hijab. The action of the respondent - schools

in insisting Iipon the removal of hijab in the educational

institutions is impermissible, as being violative of the

fpindamc'ntal right pguaranteed under Article 25 of the

" 1(2016) SCC OnLine Ker 41117
2 (2006) SCC Online Mad 794
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Constitution vide SRI VENKATARAMANA DEVARU vs. STATE

OF MYS_ORE3 and INDIAN YOUNG LAWYERS ASSOCIATION vs.

STATE OF KERALA®

(i) 'I‘h'e‘ impugned Government Order dated
05.02.2022 is structured with a wrong narrative that wearing
of hijab is not a part of ‘essential religious practice’ of Islam
and therefore, prescribing or authorizing the 'prescriﬁﬁon of
dress code/uniform to the stgdé'nts consistent with the said
narrative, is violative of their fundamental right to freedom of
conscience and :the right to practice- their religious faith

constitutionally guaranteed under Article 25 vide BIJOE

EMMANUAL vs. STATE OF KERALAS.

(iii) One’s personal appearance or choice of dressing is
a protected zone within the ‘freedom of expression’ vide
NATIONAL LEGAL SERVICES AUTHORITY vs. UNION OF
INDIAS;, What one" wears aJ';d how one dresses is a matter of
individual choice protected under ‘privacy Jjurisprudence’ vide
K.S PUTTASWAMY vs. UNION OF INDIA?. The Government

Order and the action of the schools to the extent that they do

3 1958 SCR 895
1(2019) 11 8CC 1 |
. 5(1986] 3 SCC 615
6 (2014) 5 SCC 438
7(2017) 10 SCC 1 :
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not permit the students to wear hijab in the institutions are
repugnant to these fuhdamental rights constitutionally

availing under Articles 19(1)(a} & 21,

[iv} The action of the State and the schools suffers
from the vio]atioﬂ of ‘doctrine of proportionality’ inasmuch as
in taking the ex&éme step of banning the hijab within the
campus, the possible alternatives that pass thex least
restrictive test’' have not been exﬁlored vide MODERN DENTAL
COLLEGE vs. STATE OF MADHYA PRADESH® and MOHD.

FARUK V., STATE OF MADHYA PRADESH?.

(v)  The impugned Government Order suffers from
‘manifest arbitrariness’ in terms of SHAYARA BANO VS
UNION OF INDIA!o, The impugned Government QOrder suffers
from a gross non-application of mind and a misdirection in
law since it is founded on a wrong legal premise that the Apex
Court in AHSAERENJAN vs. STATE OF BIHAR!I, the High
Courts in Wriét Petition(C] No. 35293/2018, FATHIMA
HUSSAIN vs BHARATH  EDUCATION  SOCIETY!?,

V.KAMALAMMA us, DR. M.G.R. MEDICAL UNIVERSITY and SIR

4 (2016} 7 SCC 353.
5 {1969} 1 SCC 833.

s W (2017)9 8CC 1

11 (2017} 4 SCC 397
12 AIR 2003 Bom 75
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M. VENKATA  SUBBARAO MAI?TICULATION HIGHER
SECONDARY SCHOOL STAFF ASSOCIATION wvs. SIR M.
VENKATA SUBBARAO MARTICULATION HIGHER SECONDARY
SCHOOL'? have held that the wearing of hijab is not a part of
essential religious practice of Islam when contrary is their

demonstrable ratio.

{fvij The impu'gned Government Order is the result of
acting under diictation and therefore, is vitiated on this
ground of Administraﬂve Law, going by the admission of
learned Advocate General that the draftsmen of this order has
gone too far apd the draftsman exceeded the brief vide
ORIENT PAPER MILLS LTD vs. UNION OF INDIA!¥ and
MANOHAR LAL US UGRASEN!S5, Even otherwise, the grounds
on which the éaid government order is structured being
unsustainable, it has to go and that supportive grounds

cannot be supplied de hors the order vide MOHINDER SINGH

GILL vs. CHIEF ELECTION COMMISSIONER. 16

(vii) The Government is yet to take a final decision with

regard 'to prescription of uniform in the Pre-University

13 [2004) 2 MLJ 653
¢ 14 (1970) 3 SCC 76
15 (2010) 11 SCC 557
16 AIR 1978 SC 851
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Colleges and a High Level Committee has to be constituted for
thart pui’pqse. The Kendriya Vidyalayas under the control of
the Central Government too permit the wearing of hijab (head-
s;:a:f). .There is no reason why- similar practise should not be

permitted in other institutions.

| [viﬁ]'THe Karnataka Education Act, 1983 or the Rules
prorlnulga"lted thereunder do not authorize prescription,of any
dress cc;'de/uniform- at all. Presc;ibing dress code in a school
is a ma_ttef ‘of ‘police powerl‘ which does not avail either to the
govemnie't‘-xt or to the schools in the absence of statutory
enablement. Eule 11 of Karnataka Educational Institutions
(Classiﬁcation. Regulation and Prescription of Curricula, etc)
Rules, 1?9_5 (hereafter ‘1995 Curricula Rules) to the extent it
provides fo? prescriptioni of uniform is incompetent and

therefore, notlﬁng can be tapped from it.

{ix) The College Be\t'terment (Development} Committee
constituted under Government Circular dated 31.1.2014 is
only an extra-legal authority and therefore, its prescription of
dress code/uniform for the students is without jurisdiction.
The prospectus issued by the Education Department prohibits

_ prescription of any uniform. The composition & complexion of
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College Betterment (Development) ‘Committee under the

Government Circular dated 31.1.2014 inter alia compromising
of local Member of Legislative Assembly as its President and
his nominee as the Vice - President would unjust@_ﬁably
politicize the educational environment and thereby, pollute
the tender minds. The Pre-University institutions are expected

to be independent and safe spaces.

(x} The College Betterment {Development) Committee
which inter alia comprises of the local Member of Legislative
Asscmbly' vide tfle Government Circular dated 31.1.2014,
apart from being unauthorized, is violative of ‘doctrine of
separation of powers’ which is a basic feature of our
Constitution vide KESAVANANDA BHARATI vs. STATE OF
KERALAI?7 read with RAI SAHIB RAM JAWAYA KAPUR vs.
STATE OF PUN;.IABJE, and STATE OF WEST BENGAL vs.
COMMITTEE FOR PROTECTION OF DEMOCRACTIC RIGHTS'®
also infringes uipon of the principle of accountability vide

BHIM SINGH vs; UNION OF INDIA20. This committee has no

power to prescribe school uniforms.

17 AIR 1873 SC 1461
, '8 AIR 1955 SC 549;
19 (2010} 3 SCC 571
20 (2010) 5 SCC 538
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(xi) The ground of ‘publié order (sdrvajanika
suvyavasthe) on :which the impugned Government Order is
founded is un-understandable;; this expression is construed
with reference to ‘public disorder’ and therefore, the-State
action is bad vide COMMISSIONER OF POLICE vs. C. ANITA?!.
If wearing of hijab disrupts the public order, the.State should
take action against those responsible for such-disrupti‘én and
not ban the wea}ing of hijab. Such a duty is cast on the State
in view of a pos}dve duty vid,e GULAM ABBAS vs. STATE OF
UTTAR PRADESI?—I’—’% INDIBILY CREATIVE PVT. LTD vs. STATE
OF WEST BEN&?AL”. In addition such a right cannot be
curtailed based‘ion the actions of the disrupters, i.e., the
‘hecklers don’t gc:,et the veto’ vide TERMINIELLO vs. CHICAGO?9,
BROWN us, LOUISIANA?25, TINKER vs. DES MOINES?S, which
view is ai'ﬁrmed' by the Apex Court in UNION OF INDIA vs.
K.M.SHANKARA.PPA”. This duty is made more onerous

because of positive secularism contemplated by the

21 [2004) 7 SCC 467
22 (1982) 1'SCC 71

23 {2020) 12-8CC 436
24 337 U.S. | {1949}

25 383 U.S.: 131 {1966)
26 393 U.8.-503 (1969)
27 (2001) 1 SCC 582
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Constitution videia STATE OF KARNATAKA vs. PRAVEEN BHAI

THOGADIA {DR.)?B, ARUNA ROY vs. UNION OF INDJA?9,

(xii) Prosc?ribing hijab in the educational institutions
apart from offen;ding women's autonomy is violative of Article
14 inasmuch as the same amounts to ‘gender-based’
discrimination '»_;»rhi'ch Article 15 does not permit. It also
violates right to -education since entry of students unth hijab
to the institution is interdicted. The government and the
schools - should promote Iplurality, not uniformity or
homogengity_ but heterogeneity in all aspects of lives as
oiaposec_i to conformity and homogeneity consistent with the
constitut.iolnal spirit of diversity and inclusiveness vide
VALSAMMA PAUL {MRS) vs. COCHIN UNIVERSITY3, SOCIETY
FOR UN};&{DED PRIVATE SCHOQLS OF RAJASTHAN vs. UNION

OF INDIA:“ and NAVTEJ SINGH JOHAR vs. UNION OF INDIA%2.

(xiii) The action of the State and the school authorities is
in derogaﬁon of International Conventions that provide for
protedtive discrimination of women's rights vide UNIVERSAL

DECLARATION OF HUMAN RIGHTS (1948), CONVENTION OF

28 (2004) 4 SCC 684

22 (2002) 7 SCC 368

30 (1996) 3 SCC 545 |
3 (2012) 6 SCC 1

32 AIR 2018 SC 4321
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ELIMINATION ON ALL FORMS OF DISCRIMINATION AGAINST
WOMEN (1981), “INTEENATIONAL COVENANTS ON CIVIL AND
POLITICAL RIGHS’_"S {1966), UNITED NATIONS CONVENTION ON
RIGH;"S OF CHILD (1989} 'l-‘o provide for a holistic. and
comparati{re view of the ‘principle of reasonable
accolmmpdatibn’ as facets of ‘substantive—eguality’ under
Article 14'& 15 vide LT. COL. NITISHA vs. UNION OF INDIA%,
petitionérs referred to the following decisions of foreign
jurisdic_tioﬁ's in addition I‘to native ones: MEC FOR
EDUCATI@N:I KWAZULU - NATAL vs. NAVANEETHUM
PILLAY‘"’, 'CHRISTIAN EDUCATION SOUTH AFRICA wvs.
M:'INISTER OI*;' EDUCATION35, R. vs. VIDEOFLEX36, BALVIR
SSINGH MULTANI vs. COMMISSION SCOLAIRE MARGUERITE -
BOURGEO?I’S”,‘ ANTONIE \vs. GOVERNING BODY, SETTLERS

HIGH SCHOOL3 and MOHAMMAD FUGICHA vs. METHODIST

CHRUCH IN KENYA%.

{xiv)] In W.P.N0.2146/2022, the school teachers have

been acting in derogation of the Brochure of the Education

23 {2021) SCC OnLine SC 261
34 [CCT51/06 [2007] ZACC 21]
35 [2000] ZACC 2

36 1948 2D 395

4 7 (2006) 8CC Online Can 8C 6

38 2002 (4) SA 738 (T}
39 (2016) SCC OnlLine Kenya 3023
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bepafj;ment which prohibits prescribing any kind of uniform
inasmuch 'a's_they are forcing the students to remove hijab
and th'erefor'e, disciplinary action should be taken against
them. The respondents — 15 & 16 have no legal authority to

. I
be on the College Betterment (Development) Committee and

therefore, they are -liable to be removed by issuing a Writ of

Quo Warranto.
III. CONTENTIONS OF RESPONDENT - STATE &
COLLEGE AUTHORITIES:

Respondents i.e., State, institutions and teachers per

contra contend that:

{i) The fgct matrix emerging from the petition
averments lacks the material particulars as to the wearing of
hijab being in préctice at any point of time; no evidentiary
material worth mentioning is loaded to the record of the case,
even in respect of the scanty averments in the petition. Since
how long, the stucients have been wearing hijab invariably has
not been pleaded. At no point of time these studgnts did wear
any head scarf ﬁot only in the class room but also in the
institution. Evexzz otherwise, whatever rigl_qts petitioners claim
under Article 25 of the Constitution, are not absolute. They

" are susceptible ‘to reasonable restriction and regulation by



law. In any circumstance, the wearing hijab arguably as
being part of ‘essential religious practice’ in Islam cannot be
claimed by the students as a matter of right in all-girl-

institutions like the respondent PU Coliege, Udupi.

(i) Wearing hijab or head scarf is not a part of
‘essential religious -practice’ of Islamic faith; the Holy Quran
does not contain :any such injunctions; the Apex Cmi1rt has
laid down the priﬁciples for ci‘ete;rmining what is an ‘essential
religious practice’ vide COMMISSIONER HINDU RELIGIOUS
ENDOWMENTS MADRAS vs. SRI LAKSHMINDRA THIRTHA
SWAMIAR OF SRI SHIRUR MUTT, DURGAH _COMMI’ITEE,
AJMER vs. SYED HUSSAIN AL, M. ISMAIL FARUQUI vs.
UNION OF INDIA:"?, A.S. NARAYANA DEEKSHITULU vs. STATE
OF ANDHRA PR:?ADESH‘”, JAVED vs. STATE OF HARYANA%,
COMMISSIONER ~ OF  POLICE  vs.  ACHARYA
JAGADISHWARANANDA AVADHUTA%, AUJMAL KHAN vs. THE
ELECTION COMMISSION, SHARAYA BANO, INDIAN YOUNG

LAWYERS ASSOCIATION. Wearing hijab at the most fnay be a

w0 AIR 1954 SC 282

41 AIR 1961 SC 1402

12 (1994} 4 SCC 360

43 (1996} 9 SCC 611

;41 (2003} 8 SCC 369

35 (2004} 12 8CC 770

46 2006 SCC OnlLine Mad 794



‘ultural’ practice which has nothing to do with religion.

Culture and religion are different from each other,

(iiiy The f_edur,;at_ional institutions of the kind being
‘qualified public ;fpfaces’, the students have to adhere to the
campus disciplir;e and dress code as lawfully prescribed since
years i.e., as gaﬂy as 2004, The parents have in the
admission forms of their wards (minor studentsi have
signified their consent to such "adherence. All the students
had been accorci:ingly adhering to the same all through, It is
only in the recent past; quite a few students have raked up
this issue after .being brainwashed by some fundémentalist
Muslimlorganizations like Popular Front of India, Campus
Front of "India, Jamaat-e-Islami, and Students Islamic
Organization of Iﬁdia. An FIR is also registered. Police papers
are t'u_ﬁiished to the court in a sealed cover since investigation
is half w;stjk through. Otherwise, the students and parents of
the IMu_sl'im. community do not have any issue at all

Therefore, they cannot now turn around and contend or act to

the contrary.

(iv) . The power to prescribe schoo! uniform is inherent

. in the concept of school education itself. There is sufficient
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indication of the same in the 1983 Act and the 1995 Curricula
Rules. It is wrong to argue that prescription of ‘uniform is a
‘police potwer’ ahd that unless the Statute gives the same;
there cannot bé any _prescription of dress code for. the
students, The so called ‘prospectus' allegedly issued by the
Education Department prohibiting  prescription  of
uniform/dress code in the schools does not have any

authenticity nor :lega.l efficacy. |

(v) The IGovernment QOrder dated 05.02.2022 is
compliant with the scheme of the 1983 Act, which provides
for 'cultiuaténg a scientific and secular out!ooi;: through
educariolﬁ’.'a.nd {his G.0. has been issued under Section 133
read with Sections 7{1)(i), 7(2)(g}(v) of the Act and Rule 11 of
the 1995_Curricu1a Rules; this order only authorizes the
presc;'ipt_::tdn of dress code by the institutions on their own and
it aé such, cioes not presci-ibe any. These Sections and the
Rulé infe’pd to give effect to constitutional secularism and to
the id:éls that animate Articles 39(f) & 51(A}. The children
have tq.dé'velop in a healthy manner and in conditions of
freedom and dignity’; the school has to promote the spirit of
harmony an&' common brotherhood transcending religious,

linguistic, regfonai or sectional diversities. The practices that
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are derogatory to the dignity of women have to bé renounced.
All this_wpuld help nation building. This view is reflected in
the dt‘acis_'io_n of Apex Court in MOHD. AHMED KHAN vs. SHAH

BANO BEGUM*7.

(\{i-} "The Government Ordér dated 5.02.2022 came to be
issued 1n the backdrop of social unrest and agitations within
the educéﬁiong.l institutions and without engineexfed by
Popularl Front of India, Studcflts Islamic Organization of
India,_Cam'puls,F‘ront of India I& Jamaat-e-Islami. The action of
t_l';e institptjdrlls in insisting adherence to uniforms is in the
interest ;>f .maintaining ‘peace & tranquility’. The term ‘public
order’ (sc‘:ruaja‘rﬁka suvyavkasthe) employed in the Government
Order has contlextual meaning that keeps away {rom the same

expression employed in Article 19(2) of the Constitution,

(vii) The ‘Cé!lege Betterment (Development} Committees’
have been established ﬁde Government Circular dated
31.01.2014 consistent with the object of 1983 Act and 1995
Curricula Rules. For about eight years or so, it has been in
place with not even a little finger being raised by anyone nor
is there any complaint against the composition or functioning

, of these Committees. This Circular is not put in challenge in

47 (1985) 2 SCC 556
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a‘.ny 01': the Writ Petitions. These autoné:mous Committees have
been given i:)oxi.rer to prescribe uniforms/dress code vide SIR
M. VENKATA SUBBARAO & ASHA RENJAN supra, FATHIMA
THASNEEM vs. STATE OF KERALA%® and JANE SATHYA vs.
MEENAKSHI 'SUNDARAMH ENGINEERING COLLEGE. The

Constitution does not pro'hibit elected representatives of the

people being made a part of such committees. -

s

(viii) The right to wear. f/u'jab if claimed under Article
19(1){a), the provisions of Articlé 25 are not invocable
inasmuch as the simultaneous claims made underlthese two
provisions are not only mutually exclusive but denuding of
each other. In adfdjtion, be it the freedom of conscience, be it
the right to practise religion, be it the right to expression or be
it the right to privacy, all they are not absolute rights and
therefore, are susceptible to reasonable restriction or
regulation by law, of courée subject to the riders prescribed
vide CHINTAMAN RAO vs. STATE OF MADHYA PRADESH0

and MOHD. FARUK V. STATE OF MADHYA PRADESH, supra.

(ix) Permitting the petitioner — students to wear Rijab

{head - scari) ;Arould offend the tenets of human dignity

46 2018 8CC OnLin:je Ker 5267
49 2012 SCC Online Mad 2607
5 AIR 1951 8C 118
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inasmuch as, the. bracticc‘ robs away the individual choice of
Muslim women; the so called religious practice if claimed as a
matter of right, ’éhc claimant has to prima facie satisfy its
constitutional mo?aiity vide K.§ PUTTAWAMY supra, INDIAN
YOUNG LAWYERS ASSOCIATION supra. There is a big shift in
the judicial apprc_:ach to the very idea of essential religious
practice in Islamic faith since the decision in SHAYARA
BANO, supra, which the case qu ‘the petitioners overlooks. To
be an essential relligious pracfice that merits protection under
Article 25, it has:to be shown to be essential to the religion
concemeci, in thei sense that if the practice is renounced, the

religion in question ceases to be the religion.

{x] Children studying in schools are placed under the
care and supervision of the authorities and teachers of the
institution, thereifore, they have ‘parental and guasi - parental’
authority over tihe school children. This apart, schools are
‘qualified public éplaces’ and therefore exclusion of religious
symbols is _iusti;ﬁed in light of 1995 Curricula Regulaﬁon that
are premised on 'the objective of secular education, uniformity

and standardization vide ADI SAIVA SIVACHARIYARGAL NALA
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SANGAM vs. STATE OF TAMIL NADUS!, S.R. BOMMAI vs.
UNION OF INDIAS?,, S.K. MOHD. RAFIQUE wvs. CONTAI
RAHAMANIA HIGH MADRASAHS? and CHURCH OF GOD (FULL
GOSPEL} IN INDIA vs. K.K.R MAJECTIC COLONY WELFARE
ASSCOIATIONS®. What is prescribed in Kendriya Vidyalayas
as school uniform is not relevant for the State to Idecide on the
question of schc:;ol uniform/dress code in other instit:ations.
This apart the%-e is absolutelj} no violation of right to

education in any sense.

(x1) Petiti:_bner-students in Writ Petition No.2ll46/ 2022
are absolutely ﬂot justified in seeking a disciplinary enquiry
against some teachers of the respondent college and removal
of some others from their position by issuing a Writ of Quo
Warranto. As‘ already mentioned above, the so called
prospectus/instructions allegedly issued by the Education
Depa.rtm;eﬁt proi‘xibiting thé dress code in the colleges cannot
be the basis 'fcl>r the issuance of coercive direction for

refrajﬂihg-the enforcement of dress code. The authenticity and

efficacy of 'thel prospectus/instructions are not established.

51 {2016) 2°'8CC 725
7 52 {1994).3 SCC 1

52 {2020 6 SCC 689
54 {2000) 7 SCC 282
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In supporét of their contention and to provide for a
holistic and coﬁpmative view, the respondents have referred
to the following Idecisions of foreign jurisdictions, in addition
to native ones: LEYLA SAHIN -us. TURKEYS5, WABE angd -MH
MULLER HANDELS®¢, REGINA vs. GOVERNORS OF DENBIGH
HIGH SCHOOL-‘? and UNITED STATES vs. O'BRIENSS and

KOSE vs. TURKEYSS.

IV. Al .'th_.cse cases broadly ‘iriv:olving common questions of
' law‘ & facts are heard together on day to day basis with

‘ the. .concurrence of the Bar. There were a few Public
In't,e'rest Litigations espousing or opposing the causes
im{olv'ed in these cases. However, we decline to grant
iﬁdulgenée in them by separate orders. Similarly, we
.declir}e to entertain applications for impleadment and
intewcption in these cases, although we have adverted

tc; ‘the written subm;issions/supplements filed by the

respective applicants.
' 1

Having heard the learned counsel appearing for

the parties and having perused the papers on record, we

55 Application No. 44774/98

56 C-804/18 and C-341/19 dated 15* July 2021
s 57 [2008] 2 WLR 719

58 391 US 367 {1968)

59 Application No. 26625/02
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have  broadly framed the following questions for

consideration:

SL.NO. | QUESTIONS FOR CONSIDERATION

1. | Whether wearlhg hijab/head-scarf is a part of
‘essential religious practice’ in Islamic Faith protected
under Article 25 of the Constitution?

2.. | Whether prescription of school uniform is not legally
.| permissible, as being viclative of petitioners
Fuhdamental Rights inter alia guaranteed under
Articles, 19{1}(a), (i.e., freedom of expression) and 21,
(i.e., privacy) of the Constitution?

3. | Whether the Government Order dated 05.02.2022
apart from being incompetent is issued without
application of mind and further is manifestly arbitrary
and therefore, viblates Articles 14 & 15 of the
Constitution?

4. | Whether any case,is made out in W.P.No.2146/2022
for issuance of a direction for initiating disciplinary
enquiry against respondent Nos.6 to 14 and for
issuance of a Writ of Quo Warranto against
respondent Nos.15 & 167

V. SECULARISM AND FREEDOM OF CONSCIENCE &
RELIGION UNDER OUR CONSTITUTION:

Since both the sides in gheir submissions emphasized on
Secularism and f;eedom of conscience & right to religion, we
need to concisely treat them in a structured way. Such a need
is amplified even :for adjudging the validity of the Government
Order dated 05.02.2022, which according to the State gives

. effect to and operationalizes constitutional Secularism.
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SECULARISM__AS A BASIC' FEATURE OF OUR
CONSTITUTION: °

(i) ‘India, that i§ Bharat’ (Article 1), since cénturies, has
been the sanctuary for several religions, faiths & cultures that
have prosperousily co-existed, regardless of the ebb & ﬂow of
political regimes. Chief Justice SR. Das in IN RE: KERALA

EDUCATION BILL®® made the following observation lauding

A
Vs

the greatness of our heritage:

“..Throughout the ages endless inundations of men of
diverse creeds, cultures and races - Aryans and non-
Aryans, Dravidians and Chinese, Scythians, Huns,
Pathans and Mughals - have come to this ancient land
from distant regions and climes. India has welcomed
them all. They have met and gathered, given and taken
and got mingled, merged and lost in one body. India's
tradition has thus been epitomised in the following noble
lines; .

"None shall be turned away From the shore of this vast
sea of -humanity that is India” (Poems by Rabindranath
Tagore)...”
In S.R.BOMMAI, supra at paragraph 25, the Hon'ble Supreme
Court of India observed: “India can rightly be described as the
wodd’s-rﬁ'ost heterogeneous society. It is a country with a rich
heritage. Several races have converged in this sub-

continent. They brought with them their own cultures,

. languages, religions and customs. These diversities threw up

& (1959) 1 SCR 996



4,3:(,”

their own problems but the early leadership showed wisdom
and sagacity in ':-tackling them by preaching the philosophy of

accommodation and tolerance...”

(i) The 42°¢ Amendment (1976) introduced the word
‘secular’ to the Preamble when our Constitution already had
such an -animating- character ab inceptio. Whatever be the
vériants_ of its meaning, secularism has been a Basic Feature
of our ﬁc;lity vide KESAVANAﬁDA. supra even before this
Amendmle_nt.f The ethos of Indian secularism may not be
appromﬁgted to the idea of sgparationbetween Church and
State a"sl 'envisaged under American Constitution post First
Amendlmen".c (179i}. Our Constitution does not enact Karl
Marx's .structu'raJ-functionalist view ‘Religion is the opium of
massés’ (1‘844]. H.M.SEERVAI, an acclaimed jurist of yester
decades in h1s magnum opus ‘Constitutional Law of India,
Fburth_ Edition, Tripathi ét page 1259, writes: ‘India is a
secular bu_f not an anti-religious State, for our Constitution

: ) .
guarantees the freedom of conscience and religion. Articles 27
and 28 emphasiz,el the se'cuiar nature of the State...’ Indian |
secularism oscillates between sdrva dharma samabhdava and

, dharma nirapekshata. The Apex Court in INDIRA NEHRU
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GANDHI vs. RAJ NARAING explained the basic feature of
secularism to mean that the State shall have no religion of its
own and all persons shall be equally entitled to the freedom of
conscience and the right freely to profess, practice . and
propagate religiorL Since ages, India is a secular country. For
India, there is n6 -official religion, inasmuch as it is not a
theocratic State. The State does not extend patronage to any
particular religion and thus, it ‘maintains neutrality in the
sense that it does not discriminate anyone on the basis of
religious identities per se. Ours being a ‘positive secularism’
vide PRAVEEN BE’AI THOGADIA supra, is not antithesis of
religious devoutness but comprises in religious tolerance. It is
pertinent to mention here that Article S1A(e) of our
Constitution impos:es a Fundamental Duty on every citizen 'to
promote harmor%ty and the spirit of common brotherhood
amongst all the p?»eop[e of India transcending religious, linguistic
and regional or_: sectional diversities; to renounce practices
derogatory to thé dignity of women’. It is relevant to mention
here itself that: this constitutiona! duty to transcend the
sectional diversities of religion finds its utterance in section

7(2)(v) & (vi) of the 1983 Act which empowers the State

6! [1975) Supp. SCC 1

L



@'—L;f)

Government to prescribe the curricula that would amongst

other inculcate the sense of this duty.

VI. CONSTITUTIONAL RIGHT TO RELIGION AND
RESTRICTIONS THEREON: ' '

(1) Whichever be the society, ‘you can never seﬁc_l‘rate
social life from ii'e!i:c;ious life’ said Alladi Krishnaswami Aiyar
during debates‘? on Fundamental Rights in the Advisory
Committee [Apr‘:il 1947). The judicial pronouncements in
America and Aiustralia coupled with freedom of religion
guaranteed in fne Constitutions of several other countries
have substantially shaped the making of inter alia Art{cles 25

& 26 of our Cons:titution. Article 25(1) & (2) read as under:

«95. Freedom of conscience and free profession, practice
and propagation of religion

(1) Subject to public order, morality and health and to the
other provisions of this Part, all persons are egually
entitled to freedom of conscience and the right freely to
profess, practise and propagate religion

_(2) Nothing in this article shall affect the operation of any
existing law or prevent the State from making any law -

. {a) regulating or restricting any economic, financial,
political or other secular activity which may be associated
with religious practice;

(b) providing for social welfare and reform or the throwing
open of Hindu, religious institutions of a public character
to all classes and sections of Hindus.

Explaﬁaripn I - The wearing and carrying of kirpans shall
be deemed to be included in the profession of the Sikh
religion.
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Explanation II - In sub clause {b} of clause reference to
Hindus shall be construed as including a reference to
persons professing the Sikh, Jaina or Buddhist religion,

and the reference to Hindu religious institutions shall be
construed accordingly.”

This Article _gua:antees'.‘ that every person in India shall _1.1ave
the freedom of conscience and also the right to profess
practise and ﬁropagate relligion. It is relevant to mention that
unlike Article 29:, this article dpes not mention ‘culfure’ as
such, which arguably may.éiqare a common border with
religion. We shall be touching the cultural aspect of hijab,
later. We-do not propose to discuss about this as Isuch. The
introduction of word ‘conscience’ was at the instance of Dr.
B.R.Ambedkar, who in his wisdom could visualize persons
who do not profess any religion or faith, like Chaarvaakas,
atheists & agnostics, Professor UPENDRA BAXI in ‘THE
FUTURE OF HUMAN RIGHTS’ {Oxford), 3rd Edition, 2008, at

page 149 says:

“ ..Under assemblage of human rights, individual human
beings may choose atheism or agnosticism, or they may make
choices to belong to fundamental faith communities.
Conscientious practices of freedom of conscience enable exit
through conversion from traditions of religion acquired initially
by the accident of birth or by the revision of choice of faith,
which may thus never be made irrevocably once for all...”
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BIJOE EMMANUEL, supra operationalized the freedom of
conscience intricately mixed with a great measure of right to
religion. An accla:imed jurist DR, DURGA DAS BASU in his
‘Commentary on the Constitutic-)n of India’, 8t Edition at page
3459 writes: “It is next to be noted that the expression ‘freedom
of conscience’ stands in Juxtaposition to the words “right freely
to profess, practisg and propagate religion”. If these two parts
of Art. 25(1) are read toglethg?, it would appear, by the
expression ‘freedom of consc"‘ience’ reference is made to the
mental process of belief or non-belief, while profession, practice
and prop.agation Irefer to external action in pursuance of the
mental idea or concept of the person...It is also to _be noted that
the freedom of conscience or belief is, by its nature, absolute, it
would become s?ubject to State regulation, in India as in the
U.S.A as soon as it is externalized ie., when such belief is
reflected into a%ction which must necessarily affect other

people...”

(ii} Theré is no definition of religion or conscience in
our constitution. What the American Supreme Court in DAVIS
V. BEASONS2 observed assumes relevance: “...the term religion

" has reference to one’s views of his relation to his Creator and to

62 (1889} 133 US 333
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the obligation they impose of reverence for His Being and
character and of Iobed—ience to His will. It is often confounded
with cultus of form or worship of a particular sect, but is
distinguishat;le from the latter”. WILL DURANT, a  great
American historian {1885-1981) in his Magnurﬁ Opus ‘THE
STORY OF CIVILIZATION’, Volume 1 entitled ‘OUR ORIENTAL

HERITAGE’ at pages 68 & 69 writes;

‘The priest'did not create religion, he merely used i, as a
statesman ‘uses the impulses and customs of mankind;
religion arises not out of sacerdotal invention or
chicanery, - but out of the persistent wonder, fear,
insecurity, - hopefulness and loneliness of men...” The
priest did harm by tolerating superstition and
monopolizing certain forms of knowledge...Religion
supports morality by two means chiefly: myth and tabu.
Myth creates the supernatural creed through which
celestial sanctions may be given to forms of conduct
socially {or sacerdotally) desirable; heavenly hopes and
terrors inspire the individual to put up with restraints
placed upon him by his masters and his group. Man is
not naturally obedient, gentle, or chaste; and next to that
ancient compulsion which finally generaies conscience,
nothing so quietly and continuously conduces to these
uncongenial virtues as the fear of the gods...".

In NARAYANAN NAMBUDRIPAD vs. MADRASS3, Venkatarama

Aiyar J. qﬁotcd the following observations of Leathem C.J in

63 AIR 1954 MAD 385
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ADELAIDE CO. OF JEHOVAH'S WITNESSES INC. VW

COMMONWEALTH®S*, .

“It would be difficult, if not impossible, to devise a
definition of religion which would satisfy the
adherents of all the many and various religions
which exist, or have existed, in the world. There are
those who regard religion as consisting principally
in a system of beliefs or statement of doctrine. So
viewed religion may be either true or false. Others
are more inclined to regard religion as prescribing a
code of conduct. So viewed a religion may be good
or bad. There are others who pay greater attention
to religion as involting some prescribed form of
ritual or religious observance. Many religious
conflicts have been concerned with matters of ritual
and observance...”

In SHIRUR MUTT supra, religion’ has been given the widest
possible meaning. The English word ‘religion’ has different
shades 'ar;d cotours. It does not fully convey the Indian
concept of Feligion i.e.,, 'dharma’ which has a very wide
n.lean'in_g, one being ‘moral values or ethics’' on which the life
is neitur.a;l.ly regulated. The Apex Court referring to the

aforesaid foreign decision observed:

“..We do not think that the above definition can be
regarded as either precise or adequate. Articles 25 and
26 of our Constitution are based for the most part
upon article 44{2} of the Constitution of Eire and we have
great 'doubt whether a definition of “religion” as given
above could have been in the minds of our Constitution-
mdkers when they framed the Constitution. Religion is
certainly. a matter of faith with individuals or communities

6 (1943) 67 C.L.R. 116, 123
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and it is not necessarily.theistic. There are well known
religions in India like Buddhism and Jainism which do
hot be_!fév'e in God or in any Intelligent First Cause. A
religion undoubtedly has its basis in a system of beliefs
or doctrines which are regarded by those who profess
that religion as conducive to their spiritual well being, but
it would not be correct to say that religion is nothing else
but a doctrine of belief. A religion may not only lay down
a code of ethical rulgs for its followers to accept, it might
prescribe rituals and observances, ceremonies and modes
of worship . which are regarded as integral parts of
religion, and these férms and observances might extend
even to matters of food and dress...” '

(i) It is relevant to quote what BERTRAND RUSSELL
in his ‘EDUCATION AND SOCIAL ORDER’ (1932) at page 69
wrote: 'R_e[:’gion is a complex phenomencon, having both an
individual and a social aspect ...throughout history, increase of
civilization has been correlated with decrease of religiosity.’
The free exercise of religion under Article 25 is subject to
restrictions imposed by the State on the grounds of public
order, morality and health. Further it is made subordinate to
other provisions of Part IIl." Article 25(2)(a) reserves the power
of State to regulate or restrict any economic, financial,
political and other secular activities which may be associated
with religious practice. Article 25(2){b} empoweré the State to
legislate for sociial welfare and reform .even though by so

.doing, it might interfere with religious practice.
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H.M.SEERVAI®S at paragraph 11.35, bage 1274, states: “It has
been rightly held: by Justice Venkatarama Aiyar for a very
strong Constitution Bench that Article 25(2) which provides for
social and economic reform is, on a plain reading, not limited to
individual rights, ;So, by an express provision, the freedom of
religion does not exclude social and economic reform although
the scope of socidl reform, would reguire to be deﬁned: " This
apart, Article 25("1) deals with, rights of individuals whereas
Article 25(2} is much wider iﬂ its content and has reference to
communities. This Article, it is significant to note, begins with
the expre'ssion ‘Subject to...". Limitations imposed on religious
practices on the ground of public order, morality and health
having already lj)een saved by the opening words of Article
25(1), the savir;g would cover beliefs and practices even
though consideried essential or vital by those professing the
religion. The texit & context of this Article juxtaposed with
other unmistakaibly show that the freedom guaranteed by this
provision in tem:;s of sanctity, are placed on comparatively a
lower pedestal By the Makers of our Constitution gua other

Fundamental Ri'ghts conferred in Part III. This broad view

65 Constitutional Law of India: A Critical Commentary, 4™ Edition
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draws ‘support from a catena of decisions of the Apex Court

beginning with VENKATARAMANA DEVARU, supra.

~{iv) RELIGIOUS FREEDOM UNDER OUR
CONSTITUTION VIS-A-VIS AMERICAN CONSTITUTION: ‘

The First Amendment to the US Constitution c-'onfers
freedo:ﬁs in absolutle terms and the freedoms granted are the
rule and restrictions on those freedoms are the exceptions
evolve._d bif’ their courts. However, the Makers of our
Constitutionll in their wisdom m/a\rkedly differed from this view.
Article '25 of our Constitution begins with the restriction and
further incbrporates a specific provision i.e., clause (2) that in
1
so many words saves the power of State to regulate or res1trict
these freedoms. Mf.Justicé Douglas of the US Supreme C:.ourt
in KINGSLEY BOOKS INC. vs. BROWN®6, in a sense lamented
about the absence of a corresponding provision in their
Constitution, saying “If we had a provision in our Constitution
for ‘reasonable’ r'egula:ionh of the press such as India has
included in hers, there would be room for argument that

censorship in the interest of morality would be permissible’. In

a similar context, what Chief Justice Hidayatullah, observed

6 354 US 436 ({1957)
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in KA.ABBAS vs. UNION OF INDIA 67 makes it even more

e\;oking: '

“ . The American Cdnstitution stated the guarantee in
absolute terms without any qualification. The Judges try
to give full effect to the guarantee by every argument they
can validly use. But the strongest proponent of the
freedom (Justice Douglas}) himself recognised in the
Kingsley case that there must be a vital dtfference in
approach... In spite of the absence of such a prou:swn
Judges in America have tried to read the words
reasonable restrictions’ into the First Amendment and
thus to make the rights 1t grants subject to reasonable
regulation ..

Succinctly put, in the United States and Australia, the
freedom of religion was declared in absolute terms and courts
had to evolve exeeptions to that freedom, whereaé in India,
Articles 25 & 26 of the Constitution appreciably embody the

limits of that freedom.

(v} What is observed in INDIAN YOUNG LAWYERS
ASSOCIATION, supra at paragraphs 209 & 210 about the

scope and content of freedom of religion is illuminating:

“..Yet, the right to the freedom of religion is not absolute.
For the Constitution has expressly made it subject to
public order morality and health on one hand and to the
other provisions of Part Ill, on the other. The subjection of
the individual right to the freedom of religion to the other
provisions of the Part is a nuanced departure from the
position occupied by the other nrghts to freedom
recognized in Articles 14, 15 19 and 21 While

67 1971 8CR (2} 446
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guaranteeing equality and the equal protection of laws
in Article 14 and its emanation, in Article 15, which
prohibits discrimination on grounds of religion, race,
caste, sex or place of birth, the Constitution does not
condition these basic norms aof equality to the other
provisions ‘of Part Il Similar is the case with the
freedoms guaranteed by Article 19(1) or the right to life
under Article 21. The subjection of the individual right to
the freedom of religion under Article 25(1) to- the other
provisions . of Part III was not a matter without
substantive content. Evidently, in the constitutional order
of priorities, the individual right to the freedom of religion
was not intended to prevail over but was subject to the
overriding ‘constitutional postulates of equality, liberty
and personal freedoms recognised in the other provisions
of Part I, ’

Clause (2) of Article 25 protects laws which existed at the
adoption of the Constitution and the power of the state to
enact laws in future, dealing with two categories. The
first ;of those categories consists of laws regulating or
restricting economic, financial, political or other secular
activities - which may be associated with religious
practices, Thus, in sub-clause f{a) of Article 25 (2), the
Constitution has segregated matters of religious practice
from secular activities, including those of an economic,
financial or political nature. The expression "other secular
~activity” which follows upon the expression "economic,
financial, political” indicates that matters of a secular
nature may be regulated or restricted by law. The fact
that these secular activities are associated with or, in
other words, carried out in cornjunction with religious
practice, would not put them beyond the pale of
legislative regulation. The second category consists of
laws providing for (i) social welfare and reform; or (i)
throwing open of Hindu religious institutions of a public
character to all classes and sections of Hindus. The
expression “social welfare and reform” is not confined to
mattaers only of the Hindu religion. Howeuver, in matters of
temple entry, the Constitution recognised the disabilities
which Hindu religion had imposed over the centuries
which restricted the rights of access to dalits and to
various groups within Hindu society. The effect of clause
{2} of Article 25 is to protect the ability of the state to
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enact laivs, and to save exsting laws on matters
governed by sub-clauses {a} and (b). Clause (2) of Article
25 is clarificatory of the regulatory power of the state over
matters of public order, morality and health which
already stand recognised in clause (1). Clause 1 makes
the right conferred subject to public order, morality and
health. Clause 2 does not circumscribe the ambit of the
‘subject to public order, morality or health’ stipulation in
clause 1. What clause 2 indicates is that the authority of

the state to enact laws on the categories is not
trammelled by Article 25..."

VII. AS TO PROTECTION OF ESSENTIAL RELIGIOUS
PRACTICE AND THE TEST FOR ITS ASCERTAINMENT:

{i) Since the question of ‘hijab being a part of essential
religious practice is the bone of contention, it becomes
necessary to briefly state as to what is an essential religious
practice in Indian context and how it is to be ascertained. This
doctrine can plausibly be traced to the Chief Architect of our
Constitution, Dr. B.R. Ambedkar and tc his famous statement
in the Constitient Assembly during debates on the
Codification of Hindu Law: “the religious conception in this
country are so vast that they cover every aspect of life from
birth to death...there is nothing extraordinary in saying that we
ought to strive héreaﬂer to limit the definition of religion in such
a manner that u:)e shall not extend it beyond beliefs and such
rituals as mayé be connected with ceremonials which are

essentially religious...” [Constituent Assembly Debates VIL
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781}, In ACHARYA JAGADISHWARANANDA AVADHUTA,
supra, it has been obs_erved at paragraph 9 as under:

"The protection guaranteed under Articles 25 and 26 of the
Constitution is not confined to matters of doctrine or belief
but extends to acts done in pursuance of religion-and,
therefore, contains a guarantee for rituals, observances,
ceremonies and modes of worship which are essential or
integral part of religion. What constitutes an integral or
essential part of religion has to be determined with reference
to its doctrines, practices, tenets, historical background, etc.

@ of the given religion... What is meant by "an essential part or
practices of a religion” is now the matter for elucidation.
Essential part of a religion, means the core beliefs upon
which a religion is founded. Essential practice means those
practices that are fundamental to follow a religious belief. It
is upon the comerstone of essential parts or practices that
the superstructure of a religion is built, without which a
religion will be no religion. Test to determine whether a fart
or practice is essential to a religion is to find out whether the
nature of the religion will be changed without that part or
practice. If the taking away of that part or practice could
result in a fundamental change in the character of that
religion or in its belief, then such part could be treated as an
essential or integral part. There cannot be additions or
subtractions to such part because it is the very essence of
that religion and alterations will change its fundamental
character. It is such permanent essential parts which are
protected by ‘the Constitution. Nobody can say that an
essential part.or practice of one's religion has changed from
a particular date or by an event. Such alterable parts or
practices are definitely not the “core” of religion whereupon
the belief is based and religion is founded upon. They could
only be treated as mere embellishments to the non-essential
{sic essential} part or practices.”

© (i) INDIAN YOUNG LAWYERS ASSOCIATION surveyed
the clc_avélo‘pment of law relating to essential religious practice

. and the extent of its constitutional patronage consistent with
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the long standiii-xg view. Ordinarily, a religious practice in
order to be callejd an ‘essential religious practice’ should have
the following indicia: (i} Not every activity associated with the
religion is essential to sucﬁ religion. Practice should be
ﬁmdamental to" religion and it should be from the time
immemorial. (ii) ‘iFoundation of the practice must precede the
religion itself or should be co-founded at the origin’ of the
religion. (iii} Such; practice must form the cornerstone of religion
itself. If that pracftice is not obéerved or followed, it would result
in the c!';a'ﬁge of religion itself and, fiv} Such practice must be
binding n.atu're of the religion itself and it must be compelling.
That IaIL'practice claimed to be essential to the religion has
been carriEd, on since time immemorial or is grounded in
religious: fexté per se does not lend to it the constitutional
protecti_oﬁ' unless it passes the test of essentiality as is
adjudge‘d by the Courts in-their role as the guardians of the
Constiuiti.olﬁ.

ESSENTIAL RELIGIOUS PRACTICE SHOULD ASSOCIATE
WITH CONSTITUTIONAL VALUES:

- (i} March of law regarding essential religious practice: Law
is an organic social institution and not just a black letter

, section. In order to be ‘living law of the people’, it marches
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with the ebb and flow of the times, either through legislative
action or judicial ~ process. Constitution being the
Fundamental La:w of the Land has to be purposively
construed to meet and cover éhanging conditions of social &
economic life tha:it would have been unfamiliar to its Framers.
Since SHAYARA EBANO, there has been a paradigm shift in the
approach to thé concept of essential religious practice, as
rightly pointed by the leamed/Advocate General. In INDIAN
YOUNG LAWYE}%S ASSOCIATION, this branch of law marched
further when tht:i Apex Court added another dimension to the
concept 'of ess:éntial religious practice, by observing at

paragraphs 289 & 291 as under:

“For decades, this Court has witnessed claims resting on
the essentjality of a practice that militate against the
constitutional protection of dignity and individual freedom
under the Constitution. It is the duty of the courts to
ensure. that what is protected is in conformity with
fundamental constitutional values and guarantees and
gccords with constitutional morality. While the
Constitution is solicitous in its protection of religious
freedom as well as denominational rights, it must be
_understood that dignity, liberty and equality constitute
the trinity which defines the faith of the Constitution.

. Together, these three values combine to define a
constitutional order of priorities. Practices or beliefs which
detract from these foundational values cannot claim
legitimacy... -

Our Constitution places the individual at the heart of the
discourse on rights. In a constitutional order
characterized by the Rule of Law, the constitutional
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commitment to egalitarianism and the dignity of every
individual enjoins upon the Court a duty to resolve the
inherent tensions between the constitutional guarantee of
religious freedom afforded to religious denominations and
constitutional guarantees of dignity and equality afforded
to individuals, There are a multiplicity of intersecting
constitutional values and interests involved. in
determining the essentiality of religious practices. In order
to achieve a balance between competing rights and
interests, the test of essentiality is infused with these
necessary limitations.”

Thus, a person who seeks refuge under the umbrella of Article

25 of the Constitution has to demonstrate not only essential
p

religious practice but alsd its engagement with the

constitutional values that are illustratively mentioned at

paragraph 291 of the said decision. It’s a matter of concurrent

requirement. It hardly needs to be stated, if essential religious

practice as a threshold requirement is not satisfied, the case

does not travel to the domain of those constitutional values.

VIII. SOURCES OF ISLAMIC LAW, HOLY QURAN BEING
ITS PRINCIPAL SOURCE: .

1. The abové having been said, now we need to
concisely discuss about the authentic sources of Islamic law

inasmuch as Ql.jra.n and Ahadith are cited by both the sides

in support of their argument & counter argument relating to
wearing of hijab. At this juncture, we cannot resist our feel to

s reproduce Aiyat 242 of the Quran which says: "It Is expected
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that you will use your commonsense’”. {Quoted by the Apex

Court in SHAH BANO, supra.

{i) SIR DINSHAH FARDUNJI MULLA'S TREATISE®S,

at sections 33, 34 & 35 1lucidly states:

“33. Sources of Mahomedan Law: There are four
sources of Mahomedan law, namely, (1) the Koran; (2}
Hadis, that is, precepts, actions and sayings.of the
Prophet Mahomed, not written down during his lifetime,
but preserved by tradition and handed down by
authorized persons; (3) Iimaa, that is, a concurrence of
opinion of the companions of Mahomed and his disciples;
and (4) Qiyas, being analogical deductions derived from a
comparison of the first three sources when they did not
apply to the particular case.”

“34. Interpretation of the Koran: The Courts, in
administering Mahomedan law, should not as a rule,
attempt to put their own construction on the Koran in
opposition to the express ruling of Mahomedan
commentators of great antiguity and high authority.”

_“35.' Precepts of the Prophet: Neither the ancient texts
nor the preceipts of the Prophet Mahomed should be
taken literally so as to deduce from them new rules of

" law,. especially when such proposed rules do not conduce
to substantial justice...”

(i1) FYZEE'S TREATISE! Referring to another Islamic
jurist of great repute Asaf A A. Fyzee®, what the Apex Court
at paragraphs 7 & 54 in SHAYARA BANO, supra, observed

evokes interest:

E'f"Pl'inciiales ol Mahomedan law, 20t Edition {2013}
89 Qutlines of Muhammadan, Law 3t Edition {2008}
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“7. There are four sources for Islamic law- {ij Quran (i)
Hadith (iii] [ima {iv) Qiyas. The learned author has rightly
said that the Holy Quran is the “first source of law”.
According to the learned author, pre-eminence is to be
given to the Quran. That means, sources other than the
Holy Quran are only to-supplement what is given in it
and to supply what is not provided for. In other words,
there cannot be any Hadith, Ijma or Qiyas against what
is expressly stated in the Quran. Islam cannot be anti-

Quran...

54. ...Indeed, Islam divides all human action into five
kinds, as has been stated by Hidayatullah, J' in his
Introduction to Mulla [supra). There it is stated:

“E. Degrees of obedience: Islam divides all actions into
five kinds which figure differently in the sight of God and
in respect of which His Commands are different. This
plays an important part in the lives of Muslims.

i) First degree: Fard, Whatever is commanded in the
Koran, Hadis or ijmaa must be obeyed, Wajib. Perhaps a
little less compulsory than Fard but only slightly less
so.{ii) Second degree: Masnun, Mandub and Mustahab:
These are recommended actions.(iil}) Third degree: Jaiz or
Mubah: These are permissible actions as to which religion
is indifferent (iv) Fourth degree: Makruh: That which is
reprobated as unworthy (v) Fifth degree: Haram: That
which is forbidden.”

The Apex Court at paragraph 55 of SHAYARA BANO has
treated the structural hierarchy of binding nature of Islamic
norms starting from Quran and ending with Haram, while
proscribing the obnoxious practice of triple talag. The
argument of hijab being mandatory under Ahadith, if not

under Quran, shall be treated hereinafter, in the light of such

7 @ structure.
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2. AS TO WHICH AU’I‘HORIJTATIVE‘ COMMENTARY
ON HOLY QURAN, WE ARE PRINCIPALLY RELYING UPON
AND REASONS FOR THAT:

(i) At the outset we malke it clear that, iq these éases,
our inquiry concerns the nature and practice of wea{ir}g of
hijab amongst Mﬁuslim \-Nomen and therefore, references to the
Holy Quran and other sources of Islamic law shall be confined
to the same. During the course of hearing, the versions of
different authors on this scripture were cited, viz., Abdullah
Yusuf Alj, Abdﬁl Haleem, Pickthall, Muhammad Hijab, Dr.
Mustafa Khattab, Muhammad . Tagi-ud-Din al-Hilali,
Muhammad Muihsin Khan, Dr. Ghali. However, this Court
prefers to bank upon the ‘The Holy Quran: Text, Translation
and Commentary' by Abdullah Yusuf Al (published by
Goodwo;'d.‘Booksn,' 2019 reprint}, there being a broad unanimity
at the Bar as to its authenticity & reliability. The speculative
and géne_r_alizing mind of this author views the verses of the
script.urc's'. in their proper perspective. He provides the
unifjring principles that underlie. His monumental work has a
sysfemaﬁc completeness and perfection of form. It is pertinent
to repr.cla'duce Abdullah Yusuf Ali’s ‘Preface to First Edition’ of

his bool, which is as under:
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“.,.In translating the Text I have aired no views of my
own, but followed the received commentators. Where they
differed among themselves, I have had to choose what
appeared to me fo be the most reasonable opinion from all
points of view, Where it is a question merely of words, I
have not considered the question important enough to
discuss in the Notes, but where it is a question of
substance, [ hope adequate explanations will be found in
the notes., Where I have departed from the literal
translation in order to express the spirit of the original
better in English, I have explained the literal meaning in
the Notes... Let me explain the scope of the Notes. I have
made them as short as possible consistently with the
object I have in view, viz., to give to the English reader,
scholar as:well as general reader, a fairly complete but
concise view of what I understand to be the meaning of
the Text..."

(i1) There is yet another reason as to why we place our
reliance on the commentary of Mr. Abdullah Yusuf Ali. The
Apex court itself‘: in a catena of cases has treated the same as
the authoritativé worlk. In SHAYARA BANQ, we find the

following observations at paragraphs 17 & 18:

 "17. Muslims believe that the Quran was revealed by God
to the Prophet Muhammad over a period of about 23
~ years, beginning from 22.12.609, when Muhammad was
40 years old. The revelation continued upto the year 632
— the year of his death. Shortly after Muhammad’s death,
the Quran was completed by his companions, who had
gither, written it down, or had memorized parts of it.
These compilations had differences of perception.
@ Therefore, Caliph Usman - the third, in the line of caliphs
recorded a standard version of the Quran, now known as
Usman’s codex. This codex is generally treated, as the
original rendering of the Quran.

18. Dun'né the course of hearing, references to the Quran
were made from ‘The Holy Quran: Text Translation and
Commentary’ by Abdullah Yusuf Ali, {published by Kitab
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Bhawan, New Delhi, 14th edition, 2016). Learned counsel
representing the rival parties commended, that the text
and translation in this book, being the most reliable,
could safely be relied upon. The text and the inferences
are therefore drawn from the above publication...The
Quran is divided into “‘suras’ {chapters}. Each ‘sura’
contains ‘verses’, which are arranged in sections...”

The above apar,t,'noné at the Bar has disputed the profound
scholarship of this writer or the authenticity of his
comnienf’a;y. We too find construction of and comments on
suras and vcfses of the scripture illuminative and immensely

appéalirig.to reason & just_ice.‘
IX. AS TO HIJABBEING A QURANIC INJUNCTION:

(i)'ll . Learned advocates appearing for the petitioners
v'ehen'}ently argued that the Quran injuncts Muslim women to
wear hajab' 'wlhilst in public gaze. In support, they heavily
banked upoﬁ certain suras from Abdullah Yusuf Ali’s book.
Before we teproduce the relevant suras and verses, we feel it
appropriate td quote whalt Prophet had appreciably said at
stra f{ii) verse 256 in 'Holy Quran: ‘Let there be no
compulsion in religion...” What Mr. Abdullah Yusuf Ali in
footnote 300 to this verse, appreciably reasons out, is again
worth quoting: I‘Compulsion is incompatible with religion
. because religion depends upon faith and will, and these would

be meaningless if induced by force...’ With this at heart, we are
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reproducing the following verses from the scripture, which

were pressed into service at the Bar.

Siira sxxiv (Niar):
The environmental and social influences which--most
frequently wreck our spmtua! ideals have to do with sex,
and especially with its misuse, whether in the form of
unrequlated behavior, of false charges or scandals, or
breach of the refined conventions of personal or domestic
privacy. Our complete conquest of all pitfalls in such
matters enables us to rise to the higher regions of Light
and of God-created Nature, about which a mystic doctrine
is suggested. This subject.is continued in the next Sura.
Privacy should be respected, and the utmost decorum
should be observed in dress and manners

(extyv. 27 - 34, and C. 158)
Domeéstic manners and manners in public or collective life
all contribute to the highest virtues, and are part of our
spiritual duties leading upto God”

(xxiv. 58 - 64, and C. 160).

“And say to the believing women
That they should lower

. Their gaze and guard’.
Their modesty; that they

- Should not display their
Beauty and ornaments* excepl

. What (must ordinarily} appear
Thereof; that they should
Drawrtheir veils over -
Their bosoms and not display
Their beauty except
To their husband, their fathers,
Their husbands’ father, their sons,
Their husbands’ sons,
Their brothers or their brothers’ sons,
Or their sisters’ sons,

Relerences to the footnote attached to these verses shall be made in
subsequent paragraphs.
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Or their wonien, or the slaves
Whom their right hands
Possess, or male servants
Free from physical needs,

Or small children who

Have no sense of the shame
Of sex, that they

Should strike their feet

In order to draw attention

To their hidden ornaments.
And O ye Believers!

Turn ye all together

Towards God, that ye

May attain Bliss."” (xxiv. 31, C. - 158}

Sira xxxili (Ahzab)
“Prophet! Tell

Thy wives and daughters,
And the believing women’,
That they should case

Their outer garments over’
Their persons {when abroad):
That is most convenient,

That they should be known’
[As such) and not molested.
And God is: Oft - Forgiving, *
Most Merciful ” (xxxiii. 59, C. - 189)

Is hijab Islam-specific?

i) Hijabisa v‘;eil ordinarily worn by Muslim women, is true.
Its origin in the Arabic verb hajaba, has etymological
similarities withéthe verb “to hide”. Hijab nearly translates to
partition, screen: or curtain. There are numerous dimensions

of understanding the usage of the hAijjab: visual, spatial, ethical

T Id
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and ‘moral. Thisjé_ way, the hijab hides, marks the difference,
protects, and axé'g'uab_ly affirms the religious identity of the
Muslim women. I'This word as such is not employed in Quran,
cannot be disputed, althoﬁgh commentators may_.have
employed it. Indian jurist Abdullah Yusuf Ali referring to sira
{xxxiii), verse 59;-' at footnote 3765 in his book states: “Jilbadb,
plural Jalabib: an outer garment; a long gown covering the
whole body, or a cloak covering the neck as bosom.”. In the
footnote 3760 to, Verse 53, he states: “...In the wording, note
that for IMuinm women generally, no screen or hijab
{Purdah). is ;rzeﬁtioned, but only a veil to cover the bosom,
and mc;:d%esty in dress. The screen was a speclal feature
of honor for the Prophet’s household, introduced about
Sflve orv's;'x years before his death...” Added, in footnote
3767 to:v'érse 59 of the same sﬁra, he opines: “This rule was
not a.b'.s:olt;te: if folr any reason it could not be observed,
‘God is'" Oft. Returning, Most Merciful.’...” Thus, there is
s.ut'ﬁcilent intrinsic material within the scripture 'itself to
support trh'e_ ‘view that wearing hijab has been only

recommendatory, if at all it is.

(tiij The Holy Quraxll does not mandate wearing of hijab

or headgear for Muslim women. Whatever is stated in the
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above stdras, we say, is only directory, because of absence of
prescription of penalty or penance for not wearing hijab, the
linguistic structure of verses supports this view. This apparel
at the most is a means to gain- access to public places and not
a religious end in itsell. It was a measure of women
enablement and | not a figurative constraint. There is a
laudable purpose which can be churned out from Yusuf Ali's
footnotes 2984, 2985 & 2987 to-verses in Stura xxiv (Nurj and
footnotes 3764 & 3765 to verses in Sura xuxiii {Ahzab). They

are reproduced below:

Sura xxiv (Nar)

"2984. The need for modesty is the same in
both men and women. But on account of the
differentiation of the sexes in nature, temperaments
and social life, a greater amount of privacy Iis
required for women than for men, especially in the
matter of dress and uncovering of the bosom.”

42985, Zinat means both natural beauty and
artificial ornaments, I think both are implied here
but chiefly the former. The woman is asked 'not to

. make a display of her figure or appear in undress
s except to the following classes of people: (1) her
husband, (2} her near relatives who would be living
in the same house, and with whom a certain
amount of negligé is permissible: (3) her women Le.,
~her maid-servants, who would be constantly in
 attendance on her; some Commentators include all
. believing women, it is not good form in a Muslim
household for women to meet other women, excepl

- when they are properly dressed, {4} slaves, male
and female, as they would be in constant
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attendance; but this item would now be blank, with
the abolition of slavery; (5) old or infirm men-
servants; and (6] infants or small children before
they get a sense of sex.

“2987. While all these details of the punty
and the good form of domestic life are being brought
to our attention, we are clearly reminded that the
chief object we should hold in view is our spiritual
welfare. All our brief life on this earth (s a
probation, and we must make our individual,
domestic, and social life all contribute to our
holiness, so that we can get the real success and
bliss which is the aim of our spiritual endeavor.
Mystics understand the rules of decorum
themselves to typify spiritual truths. Our soul, like a
modest maiden, allows not her eyes to stray from
the One True God. And her beauty is not for vulgar
show but for God.”

Siira xxxiil [Ahzab)

"3764. This is for all Muslim women, those of

the Prophet’s household, as well as the others. The

- times were those of insecurity {see next verse} and

they were asked to cover themselves with outer

garments when walking abroad. It was never

contemplated that they should be confined to their
houses like prisoners.”

"3765. Jilbab, plural Jalabib: an outer
garment; a long gown covering the whole body, or a
cloak covering the neck as bosom.”

(iv) The essential part of a religion is primarily to be
ascertained with reference to the doctrine of that religion itself,
gains: su'ﬁport from the following observations in INDIAN

YOUNG LA WYERS ASSOCIATION:
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“286. In determining the essentiality of a practice, it is
crucial to consider whether the practice is prescribed to
be of an obligatory nature within that religion. If a
practice is optional, it has been held that it cannot be said
to be essentza!’ to a religion. A practice claimed to be
essential must be such.that the nature of the religion
would be altered in the absence of that practice. If there
is a fundamental change in the character of the religion,
only then .can such a practice be claimed to be an
‘essential’ part of that religion.”

It is very pertinent to reproduce what the [slamic jurist Asaf

A.A. Fyzee, supra at pages 9-11 of his book states:

“..We have the Qur’an which is the very word of God.
Supplementary to it we have Hadith which are the
Traditions of the Prophet- the records of his actions and
his. saymgs— from which we must derive help and
inspiration' in arriving at legal decisions. If there is
nothing either in the Qur'an or in the Hadith to answer
the particular guestion which is before us, we have to
Sollow the dictates of secular reason in accordance with
certain definite principles. These principles constitute the
basis of sacred law or Shariat as the Muslim doctors
understand it, And it is these fundamental juristic notions
which we must try to study and analyse before we
approach the study of the Islamic civil law as a whole, or
even that small part of it which in India is known as
Muslim law...” .

(v) ~.Petitioners pressed into service stra (xxxifi), verse

59, in support of their contention that wearing hijab is an

indispensable requirement of Islamic faith. This contention is

bit difficult to countenance. It is relevant to refer to the

“historical aspects of this particular verse as vividly explained

by Abdullah Yusuf Ali himself at footnote 3766:
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“The object was not to restrict the liberty of women, but to
protect them from harm and molestation under the
conditions then existing in Medina. In the East and in the
West a distinctive public dress of some sort or another
has always been a badge of honour or distinction, both
among men and women. This can be traced back to the
earliest civilizations. Assyrian Law in its palmist days
(say, 7t century B.C.J, enjoined the veiling of married
women and forbade the veiling of slaves and women of ill
fame: see Cambridge' Ancient History, 111.107"*

It needs to be stated that wearing hijab is not religion-specific,

as explained by Sara Slininger from Centralia, Illinoié in her
research paper “VEILED WQM;.EN: HIJAB, RELIGION, AND
CULTURAL PRACTICE". What she writes throws some light on
the socio_-culturai practices of wearing hijab in the region,

during the relevant times:

“Islam was not the first culture to practice veiling their
women. Veiling practices started long before the Islamic
prophet Muhammad was born. Societies like the
Byzantines, Sassanids, and other cultures in Near and
Middle Eust practiced veiling. There [s even some
evidence that indicates that two clans in southwestern
Arabia practiced veiling in pre-Islamic times, the Bani
Isma'il and Bant Qahtan. Veiling was a sign of a
women’s social status within those societies. In
Mesopotamia, the veil was a sign of a woman’s high
status and respectability. Women wore the veil to
distinguish . Slininger themselves from slaves and
unchaste women. In some ancient legal traditions, such

@ as in Assyrian law, unchaste or unclean women, such as
harlots and slaves, were prohibited from veiling
themselves. If they were caught illegally veiling, they
were liable to severe penalties. The practice of veiling
spread throughout the ancient world the same way that
many other ideas traveled from place to place during this
time: invasion.”



w40

(vi) Reé;a:d- being Lad to the kind of life conditions
then obtaining 1n 'thg reéion concerned, wearing hijab was
recommended as a measure of social security for women and
to facilitate their safe access to public domain. At the most
the practice of wearing this appare! may have something to do
with culture but -certainly not with religion. This gains
credence from Yusuf Ali’s Note 3764 to verse 59 which runs

as under:

“..The times were those of insecurity (see next verse} and
they were asked to cover themselves with outer garments
when walking abroad. It was never contemplated that
they should be confined to their houses like prisoners.”

History of mankind is replete with instances of abuse and
oppression of women. The region and the times from which
Islam originated were not an exception. The era before the
introduction of Islam is known as Jahiliya-a time‘of barbarism
and ignorance. EI‘he Quran shows concern for the cases of
‘molestation oﬁ innocent women’ and therefore, it
recommended w«;earing of this and other apparel as a measure
of social securiéty. May be in the course of time, some
elements of relig:ion permeated into this practice as ordinarily
happens in any religion. Howlever, that pér se does not render

. ‘the practice predominantly religious and much less essential



to the [slamic faith. This becomes evident from Ali’'s {ootnote
3768 to \.re'lrse 60 which concludes with the following profound
line “Alas! We 1.nlust ask ourselves the question: ‘Are these
conditlti'ons present among us today?” Thus, it can be
reasonablf assumed that the practice of wearing hijab had a
thic_k ne_xils -to the- socio-cultural conditions then prevalent in
the regi_oﬁ. The veil was a safe means for the women to leave
the confines of their homes. Ali'sshort but leading question is
premised ‘o'n this analysis. What is not religiously made
o"bligato;”y therefore cannot be made a quintessential aspect of
the re.ligi;)ﬁ‘ through public agitations or by the passionate

arguments in courts.

(vii) 'Petii_:ioners also relied upon verses 4758 & 4759
- I
{Chapter 12) from Dr.Muhammad Muhsin Khan's ‘The

Translation of the Meanings of Sahih Al-Bukhari, Arabic-
Englisk’, Volume 6, Darussalam publication, Riyadh, Saudi

Arabia. This verse reads:

“4758. Narrated 'Aishah’ May Allah bestow His Mercy
on the early emigrant women. When Allah revealed:

“...and to draw their veils all over their Juyubthinna {i.e.,
their bodies, faces, necks and bosoms)...” (V.24:31) they
tore their Murut {woolen dresses or waist-binding clothes
or aprons etc.) and covered their heads and faces with
those torn Muruts.
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: i .
4759. Narrated Safiyya bint Shaiba: Aishah used to say:
“When (the . Verse): ... and to draw their veils all over
their Juhubihinna file., their bodies, faces, necks and
bosoms, etc.)...” (V.24:31) was revealed, (the ladies) cult
their waist-sheets from their margins and covered their
heads and faces with those cut pieces of cloth.”

Firstly, no material is placed by the petitioners to shéw the
credentials of the translator namely Dr.Muhammad Muhsin
Khan. The first paée of volume 6 describes him as: “Formerly
Director, University Hospital, Islamic University, A£~Ma&ina, Al-
Murnawwara (Kingdom of Sa}idi:Arabia). By this, credentials
required for a commentator cannot be assumed. He has held
a prominent posi;ion in the field of medicine, is beside the
point. We found reference to this author in a ciecision of
Jammu & Kashﬁir High Court in LUBNA MEHRAJ VS
MEHRAJ-UD-DIN KANTH?0, Even here, no credentials are
discussed nor is anything stated about the authenticity and
reliability of his version of Ahadith. Secondly, the text &
context of the v;erse do not show its obligatory nature. Our
attention is not drawn to any other vefses in the translation
from which we can otherwise infer its mandatory nature.
Whichever be Ethe religion, whatever is stated in the
scriptures, does not become per se mandatory in a wholesale

‘'way. That is how:r the concept of essential religious practice, is

70 2004 (1) JKJ 418,
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coined. If everything were to be essential to the religion
logically, this very concept would not have taken birth. It is on
this premise the Apex Court in SHAYARA BANO, proscribed
the 1400 year olci pernicious practice of triple talag in Islam.
What is made recommendatory by the Holy Qurgn cannot be
metamorphosed into mandatory dicta by Ahadith which is
treated as supplilementary to the scripture. A contra ar'g"ument
offends the very logic of Islami¢ jurisprudence and normative
hierarchy of sou:i'ces. This vie,w gains support from paragraph
42 of SHAYARA;BANO which in turn refers to Fyzee's work.

Therefore, this cbntenﬁon too fails.

X. ASTO WEWS OF OTHER HIGH COURTS ON HIJAB
BEING AN ESSENTIAL RELIGIOUS PRACTICE:

Strangely, in support of their version and counter version,
both the petitioners and the respondents drew our attention
to two .d‘ecision; of the Kerala High Court, one decision of
Madras and.Bombay each. Let us examine wﬁat these cases

were and from which fact matrix, they emanated.

(i) © Inre AMNAH BINT BASHEER, supra: this judgment
was rendered by a learned Single Judge A.Muhamed
‘Mustaqiie J. of Hon'ble Kerala High Court on 26.4.2016.

Petitioner, the students [minors) professing Islam had an
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issue with the dress code prescribed for All India Pre-Medical
Entrance Test,.2016. This prescription by the Central Board
) - 1

of Secondary -Education was in the wake of large scale

' L]
malpractices in the entrance test during the previous years.

At paragraph 29, learned Judge observed:

“Thus, the analysis of the Quranic injunctions and the
Hadiths would show that it is a farz to cover the head
and wear the long sleeved dress except face part and
exposing the body otherwise is forbidden {haram). When
farz is violated by action opposite to farz that action
becomes forbidden (haram). However, there is a
possibility of having different views or opinions for the
believers of the Islam based on ljithihad (independent
reasoning). This Court is not discarding such views. The
possibility of having different propositions is not a ground
to deny the freedom, if such propositions have some
JSoundation in the claim...”

Firstly, it was not a case of school uniform as part of
Curricula as such. Students were taking All India Pre-
Medical Entra.ncel Test, 2016 as a onetime affair and not on
daily basis, unlikle in schools. No Rule or Regulation having
force of law prescribing such a uniform was pressed into
service. Seconcily, the measure of ensuring personal
examination of the candidates with the presence of one lady
member prior.t(i) they entering the examination hall was a
feasible alterna'rlive. This ‘reasonable e:{ception’ cannot be

; stretched too wide to swallow the rule itself. That feasibility
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evaporates when one comes to regular adherence to school
uniform on daily basis. Thirdly, learned Judge himself in all
grace states: “Howeue;', there is a possibility of having different
views or copinions for the believers of the Islam ba;gd on
Jjithihad (independent reasoning). In formulating our view,
i.e., in variance with this learned Judge's, we have heavily
drawn from the considered opinions of Abdullah Yusuf Ali's
works that arei recognized by the Apex Court as being
authoritative v;ide SHAYARA BANO and in other several
decisions. 'I‘herei: is no reference to this learned authors’
commentéry in ?the said judgment. Learned Judge refers to
other commenta.ljtors whose credentials and authority are not
forthcoming. The fact that the Writ Appeal against the same
came to be r'uaga'u:i\,red71 by a Division Bench, does not make
much difference. Therefore, from this decision, both the sides
cannot derive runuchl support for their mutually opposing

versions.

{i) * In re FATHIMA THASNEEM supra: the girl students
professing Islam had an issue with the dress code prescribed
by the management of a school run by a religious minority

-(Christiéns] who had protection under Articles 29 & 30 of the

7t (2016) SCC Online Ker 487
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Constjtutiop. This apart, learned Judge i.e., A.Muhamed
Mustaque J. ‘was harrﬁonizing the competing interests
protected by Ilaw i.e., community rights of the minority
educational institution_and tﬁe individual right of a student.
He held that the former overrides the latter and negatived the
challenge, vide order dated 4.12.2018 with the following

observation:

“10. In such view of the matter, I am of the considered
view that the petitioners cannot seek imposition of their
individual right as against the larger right of the
institution. It is for the institution to decide whether the
petitioners can be permitted to attend the classes with the
headscarf and full sleeve shirt. It is purely within the
domain of the institution to decide on the same. The Court
cannot even direct the institution to consider such a
request, Therefore, the writ petition must fail. Accordingly,
the writ petition is dismissed. If the petitioners approach
the institution for Transfer Certificate, the school authority
shall issue. Transfer Certificate without making any
_remarks. No doubt, if the petitioners are willing to abide
by the school dress code, they shall be permitted to
continue in the same school...”

This decision follows up to-a particular point the reasoning in
the earlier dec::ision (2016), aforementioned. Neither the
petitioners nor the respondent-State can bank ui:on this
decision, its facf matrix being miles away from that of these

petitions. This iipart. what we observed about the earlier

decision substantially holds water for this too.
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(iii) In re FATHIMA HUSSAIN, supra: This decision by a
Division Bcnchq of Bombay High Court discussed about
Muslim giil'l students’ right to wear hijab “...in exclusive girls
section cannot _be. said to in ;any manner acting inconsistent
with t?llé qforesaid verse 3] or violating any injunction provided
in Hgly Qu"ran. It is not an obligatery overt act enfoined by
Mug[im.'r;zligion that a girl studying in all girl section
must u.ielc':r head-covering. Th/é’ essence of Muslim religion or
Islam cdnnpt be said to have been interfered with by directing
petitioner ﬁot to wear head-scarf in the school” These
o'bserva1.:it.3ns should strike the death knell to Writ Petition
Nos.2l146, ‘23&7, 3038/2022 wherein the respondent college
hzla.ppensl to be all-girl-institution {not co-education). The
Bench whilst rejecting the petition, at paragraph 8I observed:
“We therefore, Ido not find any merit in the contention of the
learned counséi Jor the petitioner that direction given by the
Principal to the petitioner on 28-11-2001 to not to wear head-
scarf or cover her head while attending school is violative of
Article 25 of Constitution of India.” We are at loss to know how

this decision is relevant for the adjudication of these petitions.

(ivi In re SIR M, VENKATA SUBBARAO, supra: The

challenge in this' case was to paragraph 1 of the Code of
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Conduct prescribing a dress code for the teachers. The
Division Bench of Madras High Court while dismissing the

challenge at pa.rdgraph 16 observed as under:

“For the foregoing reasons and also in view-¢f the
fact that the teachers are entrusted with not only
teaching stibjects prescribed under the syllabus, but also
entrusted with the duty of inculcating discipline amongst
the students, they should set high standards of discipline
and should be a role model for the students. We have
elaborately referred to the role of teachers in the earlier
portion of the order. Dress code, in our view, is one of the
modes to enforce discipline not only amongst the
students, but also amongst the teachers. Such imposition

- of dress code for following uniform discipline cannot be
the subject matter of litigation that too, at the instance of

" the.teachers, who are vested with the responsibility of
inculeating discipline amongst the students. The Court
would be very slow to interfere in the matter of discipline
imposed by the management of the school only on the
ground that it has no statutory background. That apart,
we have held that the management of the respondent
school had the power to issue circulars in terms of clause
& of Annexure VIII of the Regulations. In that view of the
matter also, we are unable to accept the contention of the
learned counsel for appellant in questioning the circular
imposing penalty for not adhering to the dress code.”

This case has completely -a different fact matrix. Even the
State could not have banked upon this in structuring the
impugned Govt Order dated 5.2.2022. The challenge to the
dress code was by the teacher and not by the students. The
freedom of conscience or right to religion under Article 25 was

not discussed. This decision is absolutely irrelevant.
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“ (v)_l . In re PRAYAG . DAS wvs. CIVIL JUDGE
BULANDSHAHR?: This decision is cited by the petitioner in
W.P.No.4338/2022 (PIL) who supports the case of the State. |
This de'ciéion felated to a cﬁallenge to the prescription of
dress ‘code. Ifo; the lawyers. The Division Bench of Allahabad
High Court. 'arhilst rejecting the challenge, observed at

paragraph 20 as under:

“In our opinion the vhrious rules prescribing the dress of
an Advocate serve a very useful purpose. In the first
place, they distinguish an Advocate from a litigant or
other members of the public who may be jostling with him
in a Court room. They Iliterally reinforce the
Shakespearian aphorism that the apparel oft. proclaims
the man. When a lawyer is in prescribed dress his
identity can never be mistaken. In the second place, a
uniform prescribed dress worn by the members of the Bar
induces a seriousness of purpose and a sense of decorum
which are highly conducive to the dispensation of
Jfustice...”

This decision is not much relevant although it gives some idea
as to the justification for prescribing uniform, be it in a
profession or in an educati-onal institution. Beyond this, it is
of no utility to fhe adjudication of issues that are being

debated in these petitions.

72 1973 8CC Online All 333
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XI. AS TO WEARING HIJAB BEING A MATTER OF
FREEDOM OF CONSCIENCE:

(1) Some of the petitioners vehemently argued that,
regardless of right to religion, the girl students have the
freedom of conscience guaranteed under Article 25 itself ‘and
that they have been wearing hijab as a matter of conscience
and therefore, interdicting this overt act is offensive to their
conscience and thus, is violative of their fundamental xlight. In

support, they heavily rely gp’on BIJOE EMMANUEL supra,

wherein at paragraph 25, it is observed as under:

“Weé are satisfied, in the present case, that the expulsion
of the three children from the school for the reason that
because of their conscientiously held religious faith, they
do not join the singing of the national anthem in the
moming assembly though they do stand up respectfully
when the! anthem is sung, is a violation of their
fundamental right to freedom of conscience and freely to
profess, practice and propagate religion.” .

Conscience is by its very nature subjective. Whether the
petitioners had I_'the conscience of the kind and how they
developed it a.re; not averred in the petition with material
particulars. Merély stating that wearing hijab is an overt act of
conscience and therefore, asking them to remove hyab would
offend conscienc'e, woﬁld not be sufficient for treating it as a
ground for granting relief. Freedom of conscience as already

mentioned above, is in distinction to right to religion as was
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clarified by Dr. B.R.Ambedkar in the Constituent Assembly
Debates. There is scope for the argument that the freedom of
conscience and the right to religion are mutually exclusive.
Even by overt act, in {urtherémce of conscience, the matter
does not fall into the domain of right to religion and thus, the
distinction is maintained. No material is placed before us for
evaluation and determination of pleaded conscience’ of the
petitioners. They have not averred anything as to how they
associate wearing hijab with their conscience, as-an overt act.
There is no evidence that the petitioners chose to wear their
headsca:f as a réneans of conveying any thought or belief on
their part or as a means of symbolic expression. Pleadings at
least l;or urging the ground of conscience are perfunctory, to

say the least,

(2) BIJOE EMMANUEL CASE: ITS FACT MATRIX AND
RATIO DECIDENDE

(1} Sincg the petitioners heavily banked upon BIJCE
EMMANUEL, in support of their contention as to freedom of
conscience, we need to examine what were the material facts
of the cé{se and the propositions of law emanating therefrom.
This exercise we have undertaken in the light of what Rupert

» Cross ancl_ J.W.Harris in their ‘'PRECEDENT IN ENGLISH LAW,
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4t Edition - CLARENDON, at page 39 have said: “the ratio
decidendi s bést approached by a consideration of the
structure of a ty;;'ical judgment...A Judge generally summarizes
the evidence, an:nouncing his ﬁndings of fact and reviews the
argumenis that have been addressed to him by counsel for
each of the parties: If a point of law has been raised, he often
discusses Ia number of previous decisions...It is not everything
said by a ;fudge when giving -judgment that constitutes a
preceden'r.‘_..'f‘his status is reserved for his pronouncements on
the law... The dispute is solely concerned with the facts. . It is
not a!wa_gs easy to distinguish law from fact and the reasons
which I-éd. a Judge to come to .a factual conclusion...” What
LORD 'HAL.SBURY said more than a century ago in the
celebratéd case of QUINN vs. LEATHEM™® is worth noting. He
l'iad ci_‘a.ftily articulated that a decision is an authority for the
proposition _tha'\t is laid down in a given fact matrix, and not
for all that \.n;hich logically follows from what has been so laid

down.
1

{iiy With ‘t'he above in mind, let us examine the

material facts of BIJOE EMMANUEL: Three ‘law abiding

children’ being the faithful of Jehovah witnesses, did

T1(1901) A.C. 495
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respectfully stand up but refused to éing the National Anthem
in the school pra:yer. This refusal was founded on the dicta of
their religion. TJ;Ley were expelled under the instructions of
Deputy Inspector of School. T};Lese instructions were proven to
have no force of law. They did not prevent the singing of
Nationaé'Antherﬁ nor did they cause any disturbance while
others were singing. Only these facts tailored the skirt, rest
being the frills. The decision turned out to be more on the
right 0 religion than freeélorr; of conscience, although there is
some rei_'eren'é:e to the conscience. The court recognized the
negé.tivql .af a fundamental right i.e., the freedom of speech &
_ expresglion guaranteed under Article 19 as including right to
remain ,silé-nt. What weighéd with the court was the fact ‘the
children were LueH behaved, they respectfully stood up when
the Nationa! Anthem was sung and would cbntinue to do so
respectfully in L;he future' (paragraph 23). Besides, Court found
th;at their 1_'efusa1 to sing was not confined to Indian National

Anthem but extended to the Songs of every other country.
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: {iii)‘_ True it is that the BIJOE EMMANUEL reproduces
the following observation of Davar J. made in JAMSHEDJI

CURSETJEE TARACHAND vs. SOONABAT™:

“..:If this is the belief of the community--and it is proved
undoubtedly to be the belief of the Zoroastrian
community--a secular judge is bound to accept that belief-
-it is not for him to sit in judgment on that belief-he has
no right to interfere with the conscience of a donor who
makes a gift in favour of what he believes to be in .
advancement of his religion and for the welfare of his
community or of mankind..,”

These observations esseﬂtiall;r relate to ‘the belief of the
Zoroastrian corlnmunity’. It very little related to the ‘freedom of .
conscience’ as envisaged under Article 25 of the Constitution
enacted about four decades thereafter. The expression
‘conscience of a donor’is in the light of religious belief much
away from ‘freedom of conscience’. After all the meaning of a
word takes its coiour with the companion words i.e., noscitur
a sociis. After all, a word in a judgment cannot be construed
as a word employed iﬁ a Statute. In the absence of
demonstrable coﬁformity to the essentials of a decision, the
denomination emerging as a ratio would not be an
operationable entity in every case comprising neighbourly fact
matrix. What is noticeable is that BIJOE EMMANUEL did not

demarcate the boundaries between Yreedom of conscience’

74 {1909) 33 BOM. 122
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and right to practise religion’ presumably because the overt
act of the students in respectfully standing up while National
Anthem was being sung transcended the realm of their
conscience and took their case to the domain of religious
belief. Thus, BIJOE EMMANUEL is not the best vehicle for
drawing a proposition essentially founded on freedom of

coriscience.

XII. PLEADINGS AND PROOF AS TO ESSENTIAL
RELIGIOUS PRACTICE: ’

{i) In order to establish their case, claimants have to
plead and prove that wearing of hijab is a religious
requirement and it is a part of ‘essential religious practice’ in
Islam in the light of a catena of decision of the Apex Court
that ultimately ended with INDIAN YOUNG LAWYERS
ASSOCIATION. The same has already been summarized by us
above. All these belong to the domain of facts. In NARAYANA
DEEKSHITHULU, it is said: “..What are essential parts of
religion or re!igiqué Eelief or matters of religion and religious
practice is essen’itiaffy a question of fact to be considered in the
context in whic}; the question has arisen and the evidence-
factual or Eegisiﬁtiue or historic-presented in that context is

required to be considered and a decision reached...” The
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claimants have -ito plead these facts and produce requisite
material to prove the same. The respondents are more than
justified in contending that the Writ Petitions lack the
essential averments and that -the petitioners have not loaded
to the record the evidentiary material to prove their case. The
material before us is extremely meager and it is surprising
that on a matfer of this significance, petition avérments
should be as vague as can be. We have no affidavit before us
sworn to py anyg Maulana e;rplaining the implications of the
suras quoted by the petitioners’ side. Pleadings of the
p'etitionler.s are not much different from those in MOHD. HANIF
QUARESHL supra which the Apex Court had critized. Since
howloné_a.ll-'the petitioners have been wearing hijab is not
speciﬁcaily pleaded. The plea with regard to wearing of hijab
before #h'ey joined this institution is militantly absent. No
cxplanétiori, is offered for giving an undertaking at the time of
admission‘ to the course that they would abide by school
discip_line. .The Apex Court in INDIAN YOUNG LAWYERS
ASSOCMTK')N,' supra, has stated that matters thatEI are
es'sentilal to religious faith or belief; have to be adjudged on

the evidence horne out by record. There is absolutely no
' ]

" material placed on record to prima facie show that wearing of
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hijab Ii's‘a-part of an essential religious practice in Islam and
that the‘ "peltitioners_ have been wearing hijjab from the
begiﬁning: Tﬁis apart, it can hardly be argued that hijab being
a matter .cif attire, can be justiﬁébly treated as fundamental to
[slamic .faitlh. It is not that if the alleged practice of wearing
hijab is 'nc;f adhered to, those not wearing hijab become the
s'inners,. Islam loses its glory and it ceases to be a religion.
Petitio-ners' -héve miserably failed to meet the threshold
re:quirement 'of pleadings and proof as to wearing hijab is an
inviolable religious practice in Islam and much less a part of

‘essential religious practice.

In view of the'above discussion, we are of the
considered opinion that wearing of hijab by
Muslim women does not form a part of essential
religious practice in Islamic faith.

XIII. AS TO SCHOOL DISCIPLINE & UNIFORM AND
POWER TO PRESCRIBE THE SAME:

{i) We are confronted with the question whether there
is power to prescribe dress code in educational institutions.
This is because af passionate submissions of the petitioners
that there is absolutely no such power in the scheme of 1983

/ Act or the Rules promulgated thereunder. The idea of
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schooling is. 'i1l'1comp1ete without teachers, taught and the
cl:i-ess code. Collectively they make a singularity. No
reasonable mind can imagine a school without uniform. After
all, the concept of school unift;)rm is not of a nascent origin. It
is not that, Moghuls or Britishers brought it here for the first
time. It has been there since the ancient gurukul days. Several
Indian scripturt%s mention samavastr/shubhravesh in
Samskrit, their English neay’ equivalent being uniform.
‘HISTORY OF DHARMASASTI%A' by P.V. Kane, Volume II, page
278 makes copious reference to student uniforms. (This work
is treatea by the Apex Court as authoritative vide DEOKI
NANDAN vs. MURLIDHAR?S). In England, the first recorded
use of standardized uniform/dress code in institutions dates
to back to 1222 i.e., Magna Carta days. ‘LAW, RELIGIOUS
FREEDOMS AND EDUCATION IN EUROPE' is edited by Myrian
Hunter-Henin; Mark Hill, a contributor to the book, at
Chapter 15 titles his paper ‘BRACELETS, RINGS AND VEILS:
THE ACCOMMQDATION OF RELIGIQUS SYMBOLS IN THE

UNIFORM POLICIES OF ENGLISH SCHOQOOLS' At page 308,

what he pens is pertinent:

75 AIR 1957 SC 133
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..The wearing of a prescribed uniform for school children
of all ages is a near-universal feature of its educational
system, whether in state schools or in private (fee-paying)
schools. This' is- not a matter of primary or secondary
legislation pr of local governmental regulation but rather
reﬂects a widespread and long-standing social practice. It
is exceptional for a school not to have a policy on uniform
for its pupils. The uniform (trad:nonally black or grey
trousers, jumpers and jackets in the coloured livery of the
school and ties for boys serves to identify individuals as
members of a specific institution and to encourage and
promote the corporate, collective ethos of the school. More
subtly, by insisting upon identical clothing (often: from a
designated manufacturer] it ensures that all school
children dress the same and appear egual: thus,
differences of social and etonomic background that would
be evtdent from the nature and extent of personal
wardrobes: are eliminated. It is an effective leveling
feature-particularly in comprehensive secondary schools
whose catéhment areas may include a range of school
children drawn from differing parental income brackets
and social classes...’

'AMER!CAN JURISPRUDENCE’, 20 Edition. (1973), Volume
68, edited by The Lawyers Cooperative Publishing Company

states:

“$249. In accord with the general principle that school

. authorities may make reasonable rules and regulations
governing the conduct of pupils under their control, it may

. be stated generally that school authorities may prescribe
the kind of dress to be wormn by students or make
reasonable  regulations as to their personal
appearance...It has been held that so long as students
are under the control of school authorities, they may be
required to wear a designated uniform, or may be
forbidden to use face powder or cosmetics, or to wear
transparent hosiery low-necked dresses, or any style of
clothing tending toward immodesty in dress..

§251. Several cases have held that school regulations
proscribing certain hairstyles were valid, usually on the
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basis that a legitimate school interest was served by such
a regulation. Thus, it has been held that a public high
school regulation which bars a student from attending
classes because of the length or appearance of his hair is
not invalid as being unreasonable, and arbitrary as
having no' reasonable connection with the successful
operation of the school, since a student’s unusual
hairstyle could result in the distraction of other pupils,
and could. disrupt and impede the maintenance of a
proper classroom atmosphere or decorum...”

(ii) The ;arg'ument of petitioners that prescribing
school uniforms:pertains to the.domain of ‘police power and
’
therefore, unless the law in so many words confers such
power, there caﬁnét be any prescription, is too farfetched. In
civilized éocigties; preéchers of the education are treated next
to the parents. Pupils are under the supervisory control of the
teach'ers.l' The parents whilst admitting their wards to the
schools, in éome measure share their authority with the
teadherf_.s.-fI‘hus, the authority which the teachers exercise over
the stLi'd;:nts is a shared ‘parental power. The following
observations In T.M.A.PAI FOUNDATION, at paragraph 64,

lend créde'nce to this view:
“An é&u.clational institution is established only for the
purpose. of imparting education to the students. In such
an institution, it is necessary for all to maintain discipline
and abide by the rules and regulations that have been
lawfully framed. The teachers are like foster- parents

who are required to look after, cultivate and guide the
students in their pursuit of education...”
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It is relevant to state that not even a single ruling of a court
nor a sporadic qpinioh of a jurist nor of an educationist was
cited in support of petitioners argument that prescribing
school uniform, partakes the character of ‘police pb'ﬁ)er‘.
Respondeﬁts are justified in tracing this power to the text &
context of séctians-7{2} & 133 of the 1983 Act read with Rule
11 of. IQQS Curricula Rules. We do not propoée to reproduce
these pr'ovlisilons that are as él;ear as gangetic waters, This
apart, thel Preamble to the 1983 Act mentions inter alia of
‘ifosterir'_lg the harmonious der;elopment of the mental and |
physicdi. faculties of students and cultivating a scientific and
secular’ Ibutl-ook through education.” Section 7(2)(g){v) provides
for pril)moting;“harmony and the spirit of common brotherhood
amongst al'i.T 'th'e people of India transcending religious, linguistic
and re'g,iona‘l or sectional diversities to renounce practices
derogatory .to the dignity‘of women.” The Apex Court in
MODERN DENTAL COLL.IIEGE. supra, construed the term
‘education’ to include ‘cirricula’ vide paragraph 123. The
word ‘curricula’ employed in section 7(2) of the Act needs to
be broadly construed to include the power to prescribe
. uniform. Under the scheme of 1983 Act coupled with

intermational conventions to which India is a party, there is a
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duty cast on the State to provide education at least up to
particular level and this duty coupled with power includes the

power to prescribe school uniform.

{iii.)' ‘In the LAW OF TORTS, 26% Edition by RATANLAL
AND DHIRAJLAL at page 98, parental and quasi parental
authority is discussed: “The old view was that the authority of
a sc:‘l.ool{ﬁ'asrer: while it existed, was the same as tP;at of a
parent. A parent, when he piaces:his child with a schoolmuaster,
delégates to him all his own authority, so far as it is necessary
for the__'.wefﬂzre of the child. The modern view is that the
schoo!masfér has his own independent authority tolact for the
weifare'of the child, This authority is not limited to offences
committed -b_yl'the pupil upon the premises of the school, but
may ex'tend.’ to r;zcts done by such pupil while on the way to and
fr'om the .sc‘hooI...” It is relevant to mention an old English case

in REX us.‘ NEWPORT (SALOPJ'® which these authors have

summarized as under:

“At a school for boys there was a rule prohibiting smoking
by pupils whether in the school or in public. A pupil after
returning home smoked a cigarette in a public street and
next day the schoolmaster administered to him five
strokes with a cane. It was held that the father of the boy
by sending him to the school authorized the schoolmaster
to administer reasonable punishment to the boy for

76 {1929) 2 KB 416
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" breach’ of a school rule, and that the punishment
administered was reasonable.”

Even in-the absence of enabling provisions, we are of the view
that the power to prescribe uniform as of necessity inheres in

every school subject to all just exceptions.

{iv} The inci_dental question as to who should prescribe
thg school.ﬁniform also figures for our consideration in the
light of petitioners’ contention that government has no power
in the sch'emelof 1983 Act.v'Irjl T.M.A.PAI FOUNDATION, the

- |
Apex Court observed at paragraph 55 as under:

“..There can be no doubt that in seeking affiliation or
recognition, the Board or the university or the affiliating or
recognizing authority can lay down conditions consistent
with the requirement to ensure the excellence of
education. It can, for instance, indicate the quality of the
teachers by prescribing the minimum qualifications that
they must possess, and the courses of study and
curricula. It can, for the same reasons, also stipulate the
existence of infrastructure sufficient for its growth, as a
pre-requisite. But the essence of a private educational
institution is the autonomy that the institution must have
in its management and administration. There,
necessarily, has to be a difference in the administration
of private unaided institutions and the government-aided
institutions. Whereas in the latter case, the Government
will have greater say in the administration, including
admissions and fixing of fees, in the case of private
unaided institutions, maximum autonomy in the day-to-
day administration has to be with the private unaided
institutions. Bureaucratic or governmental interference in
the administration of such an institution will undermine
its independence...”
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. Section 133(2} _of the 1983 Act vests f)ower in the government
to give directio.n to. any echilcational institution for carrying out
the purposes of the Act or to give effect to any of the
provisions of the Act or the Rﬁles, and that the institution be
it governmental, State aided or privately managed, is bound
to obey the same. This section coupled with section 7(2)
clothes the government with power inter alia to prescribe or
caused to be prescribed school, tiniform. The government vide
Circular dated 31.1.2014 acé:ordingly has issued a direction,
Significantly, this is not put in challenge and we are not called
upon to z;ldjudge its validity, although some submissions were
made de hors the pleadings that to the extent the Circular
includes the local Member of the Legislative Assembly and his
nominee respectively as the President and Vice President of
the College Betterment {Development) Committee, it is
vulnerable for cba.llenge. In furtherance thereof, it has also
issued a Goven?xment Order dated 5.2.2022. We shall be
discussing more% about the said Circular and the Order, a bit
later. Suffice it to say now that the contention as to absence
of power to pre?scribe dress code in schools is liable to be

rejected.
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XIV. AS TO PRESCRIPTION OF SCHOOL UNIFORM TO
THE EXCLUSION OF HIJAB IF VIOLATES ARTICLES, 14,
15, 19({1){a) & 21:

iy  There has-been a overwhelming juridical opinion
in all advanced countries that in accord with the geperal
principle, the schdol authorities may make reasonable
regulations governing the conduct of pupils under their
control and that they may prescribe the kind of dress to be
worn by students or make reasonable regulafions as to their
personal appear’f'mce, as well.’In MILLER vs. GILLS??, a rule
that the student# of an agricultural high school should wear a
khaki uniform when in attendance at the class and whilst
visiting public places within 5 miles of the school is not ultra
vires, unreasona;&;!e, and void. Similarly, in CHRISTMAS vs. EL
RENO BOARD OF EDUCATION7S8, a regulation prohibiting male
students who wore hair over their eyes, ears or collars from
participatilng in a graduation diploma ceremony, which had
no effect on .thc student’s actual graduation from high school,
so that hp educational rights were denied, has been held
valid. It isf.aISo true that our Constitution protects the rights
of schocﬂ children too against unreasonable regulations.

However, the prescription of dress code for the students that

774D.C. 1Y) 315 F SUP. 94
7 (D.C. Okla.) 313 F SUPP. 618
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too within the fé)ur walls of the class room as distinguished
from rest of the school premises does not offend
constitutionally j)rotected category of rights, when they are
‘reiigion-neutraf"‘ and ‘uniuef;saily applicable’ to all..the
students. This view gains support from Justice Scalia’s
decision in EMPLOYMENT DIVISION vs. SMITH??. School
uniforms promoje harmony & spirit of common brotherhood
u'anscending religious or sectional diversities. This apart, it is
impossible tlo instill the sciéntiﬁc temperament which our
Constitﬁt,ibn prescribes as a fundamental duty vide Article
S51A(h) in';td the young minds so long as any propositions such
as wear-in.g of hijab or bhagwa are regarded as religiously
sacrosajlmlt and therefore, n;)t openn to question. They
inculcait;a secular values .amongst the students in their

impressionable & formative years.

'(i.i} ,'I_‘he school regdlations prescribing dress code for
all the students as one homogenous class, serve
cc.mstitLJf_ional secularism. It is relevant to quote the
obsewatiox‘is of Chief Ju’stice Venkatachalaiah, in ISMAIL

FARUQUI, supra:

75 494 U.S. 872 [1990)
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“The concept of secularism is one facet of the right to
equality woven as the central golden thread in the fabric
depicting the pattern of the scheme in our Constitution...
In a pluralist, secular polity law is perhaps the greatest
integrating force. Secularism is more than a passive...It is
a positive concept of equal treatment of all religions. What
is material is that it is a constitutional goal and a Basic
Feature of the Constitution.”

It is pertinent to mention that the preambie to the 1983 Act
appreciably states‘ the statutory object being “fosteﬁng the
harmonious development of the mental and physical faculties
of students and cultivating a’ ;cientiﬁc and secular outlock
through education.” This also accords with the Fundamental
Duty constitutionally prescribed under Article S1Afe) in the
same language, és already mentioned above. Petitioners'
argument that ‘tjhe goal of education is 10 promote plu'rality, not
promote un{forrréity or homogeneity, but heterogeneity’ and
therefore, prescription of student uniform offends the

constitutional sﬁiﬁt and ideal, is thoroughly misconceived.

(iiif Petitioners argued that regardless of their freedom
of conscience and right to religion, wearing of hijab does

possess cognitive elements of ‘expression’ protected under

Article 19(1){a) vide NATIONAL LEGAL SERVICES AUTHORITY,
supra a.ﬁ'd_-it has also the substance of privacy/autonomy that

s are guarded under Artcle 21 vide K S.PUTTASWAMY, supra.
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Learned advocates appearing for tﬁem vociferously submit
that the Muslim students would adhere to the drclass code with
hijab of a matchinig colour as may be prescribed and this
should be perm:itted by the school by virtue of ‘reasenable
accommodation’.; If this proposal is not conceded to, then
prescription of any uniform would be violative of their rights
availing under -'these Articles, as not passing thé ‘least
restrictive test gnd ‘proportiona?ity test’, contended they. In

support, they press into ser;’ice CHINTAMAN RAC and MD.
FARUK, supra. Let us examine this contention. The Apex
Court succinctly considered these tests in INTERNET &
MOBILE ASSN. OF INDIA vs. RESERVE BANK OF INDIA%0, with

the following observations:

" ... While testing the validity of a law imposing a
restriction on the carrying on of a business or a
profession, the Court must, as formulated in Md.
Faruk, attempt an evaluation of (i} its direct and
immediate impact upon of the fundamental rights of

. the citizens affected thereby (i) the larger public
interest sought to be ensured in the light of the object
. sought to be achieved (iil) the necessity to restrict the
citizens’ freedom (iv) the inherent pernicious nature of
the act prohibited or its capacity or tendency to be
harmful to the general public and (v} the possibility of
achieving the same object by imposing a less drastic.
restraint... On the question of proportionality, the
leamed Counsel for the petitioners relies upon the
four-pronged test summed up in the opinion of the
majority- in Modern Dental College and Research

80 (2020} 10 SCC 274
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Centre v. State of Madhya Pradesh. These four tests
are (i) that the measure is designated for a proper
purpose (i) that the measures are rationally
connected to the fulfilment of the purpose (i} that
there are no alternative less invasive measures and
fiv} that there is a proper relation between the
importance of achieving the aim and the importarice
of limiting the right... But even by our own standards,
we. are obliged to see if there were less intrusive
measures available and whether RBI has at least
considered these alternatives...”

{iv) . All rights have to be viewed in the contextual
condiﬁoﬂs'-which were {ramed {mder the Constitution and the
way.in which they have evolved in due course. As already
mer;tione'_d above, the Fundamental Rights have relative
contentll- and their efficacy levels depend wupon the
circums_,ta:i.'ces in which t.Hey are sought to be exercised. To
evaluate tine colntent and effect of restrictions and to adjudge
their 'reasonalbleness, the aforesaid tests become handy.
However, the bedtions we are treating do not involve the right
to freedolm. of speech & expression or right to privacy, to such
an extent 1':"15 to warrant the employment of these tests for
evaluation of argued restr'ictions, in the form of school dress
code. The complaint of the petitioners is against the violation
of essentially ‘derivative rights’ of the kind. Their grievances

- do not go to the core of substantive rights as such but lie in

the penumbra thereof. So, by a sheer constitutional logic, the
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prot'._ectionllthat otherwise avails to the substantive rights as
such camllot be stretched too far even to cover the derivative
rights 01:' ;chis nature, regardless. of the ‘qualified public places'
in which they are sought to bé exercised. It hardly needs-to be
stated 't'hat' schools are ‘qualified public places’ that are
structured predominantly  for imparting educational
instruction's' to: the students. Such ‘qualified spaces’ Ey their
véry nature .repel the assertionn of individual rights to the
detriment of their general discipline & decorum. Even the
substantive ri:g-hts themse‘lves metamorphise into a kind of
derivativé rights in such' places. These illustrate this: the
rights of an wunder - trial detenue qualitatively and
quantitatively are inferior to those of a free citizen. Similarly,
the rights of a serving convict are inferior to those of an under
- trial detenue. By no stretch of imagination, it can be
gainfully arguedl that prescription of dress code offends
students’ hlndaznéntal right to expression or their autonomy.
In matters like this, there is absolutely no scope for complaint
of manifest arbit;rariness or discrimination inter alia under
Articles 14 & 15, when the dress code is equally applicable to
all the students, regardless of religion, language, gender or

" the like. It is nobody's case that the dress code is sectarian.
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(v} Petitioners’ contention thét ‘a class room should be
a place forlrecbgnition_ and reflection of diversity of society, a
mirror image of thé society (socially & ethically)’ in its deeper
analysis is only a hollow rhetoric, ‘unity in diversity’ being the
oft quoted platitude since the days of IN RE KERALA
EDUCATION BILL,; supra , wherein paragraph 51 reads: "..the
genius of India has been able to find unity in diver:sity by
assimilating t!:te best of all creeds and cultures.’ The counsel
appearing for Respondent Noé. 15 & 16 in W.P.N0.2146/2022,
is justified in pressing into service a House of Lords decision
in REGH\IIA vs. GOVERNORS OF DENBIGH HIGH SCHOOL,

supra wherein at paragraph 97, it is observed as under:

“But schools are different. Their task is to educate the
young from all the many and diverse families and
communities in this country in accordance with the
national curriculum. Their task is to help all of their pupils
achieve their full potential. This includes growing up to
play whatever part they choose in the society in which
they are living. The school’s task is also to promote the
ability of people of diverse races, religions and cultures to
live together in harmony. Fostering a sense of community
and cohesion within the school is an important part of
that. A uniform dress code can play its role in smoothing
over ethnic; religious and social divisions...”

{(vi} It hardly needs to be stated that our Constitution
. is founded on the principle of ‘limited government’. “What is

the most important gift to the common person given by this
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Constitution is ‘fundamental rights’,' which may be called
‘human rights’ as well” It is also equally true that in this
country, the frchom of citizens has been broadening
precedent by precedent and ti'le most remarkable feature of
this relentless expansion is by the magical wand of judicial
activism. Many neéw rights with which the Makers of our
Constitution were not familiar, have been shaped by the
constitutional courts. Though the basic human rights are
universal, thei; regulation as of necessity is also a
constitutional reiality. The restriction and regulation of rights
be they fundam;ental or otherwise are a small ptice which
persons pay for !being the members of a civilized community.
There has to be :a sort of balancing of competing interests i.e.,
the collective rights of the community at large and the
individual 1'ight9i. of its members. True it is that the Apex
Court in NATIONAL LEGAL SERVICES AUTHORITY supra, said
that dressing tolo is an ‘expression’ protected under Article
19(1)(a) and thefefore, ordinarily, no restriction can be placed
on one's -p'érsonal appearance or choice of apparel. However, it
also spcciﬁcéllj :;nentioned at paragraph 69 that this right is
“subjelct' -_to the restrictions contained in Article 19(2) of the

Constitution.”, The said decision was structured keeping the
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'gender identity’ at its focal point, atﬁre being associated with
such identity. éAutonomy and privacy rights have also
blossomed vide K S.PUTTASWAMY, supra. We have no quarrel
with the petit_ic;ncrs' essential proposition that what one
desires to wear 1s a facet of one’s autonomy and that one's

attire is one’s expression. But all that is subject to reasonable

regulation.

(vii) Nobody disputes thaft'persons have a host of rights
that are constitﬁtionally guaranteed in varying degrees and
they are, subjectoto reasonable restrictions. What is ;easonable
is dictateci by a host of qualitative & quantitative factors.
Ordinarily, a pc;sitive of the right includes its negative. Thus,
right to : speech includes right to be silent vide BIJOE
EMMANUE‘L. However, the negative of a right is not invariably
coci;tensi\;e with its positive aspect. Precedentially speaking,
the right .t.o close down an i\ndu_stry is not coextensive with its
positive .fac‘_et i.e., the right to establish industry under Article
19(1){g) 'vi_dé EXCEL WEAR vs. UNION OF INDIAS!, Similarly,
the righlt to life does not include the right to die under Article

21 vide COMMON CAUSE vs. UNION OF INDIASZ, attempt to

81 AIR 1979 SC 25
81 2018) 5 8CC 1
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commit suicide being an offence undér Section 309 of Indian
Penal Code. It hardly needs to be stated the content & scope
of a ri'ghj:, in “terms of its exercise are circumstantially
dependent. (_)rdinarily, liberties of a person stand curtailed
ir;.rer alia by his position, placement and the like. The extent of
autoﬁomj_is enomiou.s at home, since ordinarily residence of
a persorlllis-' treated as his inviolable castle. However, in
‘qucii{ﬁe&._ public places’ like schools, courts, war rooms,
defence'-. _camps, e';c., the ‘freedom of individuals as of
necessi.ty, ‘is curtailed consistent with their discipline &

dlecorur.n and function & purpose. Since wearing hijab as a
facet .of expré'ssion protected under Article 19(1}{a) is being
debated, we inay profitably advert to the 'free speech
ju'risprt;tdence' in other jurisdictions. The Apex Court in
INDIAN E;KPRESS NEWSI‘PAPERS vs. UNION OF INDIAS?

observed:

“While. examining the constitutionality of a law
which is alleged to contravene Article 19(1){a} of the
Constitution, we cannot, no doubt, be solely guided
by the decisions of the Supreme Court of the United
States of America. But in order to understand the
basic principles of freedom of speech and expression
and the need for that freedom in a democratic
country, we may take them into consideration...”.

81 {1985) 1 SCC 641
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{vi:ij)'l In US, the Fourteenth Amendment is held to
protect. ﬁ1e-_F‘irst Amendment rights of school children against
unreasdllnable ‘rules or regulations vide BURNSIDE Us.
éYAR$34. Therefore, a prohibiﬁon by the school officials, of a
particular e;cpfession of opinion is held unsustainable where
there is no lshowing that the exercise of the forbidden right
would mat'eriallly interfere with the requirements of a’"school’
positive discipiine. Howevclar, coriduct by a student, in class or
out of it, which fdr any r‘easlon-whether it stems from time,
place, or type of:behavior-rnateriallly disrupts class work or
involves .substantial disorder or invasion of the rights of
others, is not immunized by the constitutional guaranty of
freedom of speech vide JOHN F. TINKER vs. DES MQINES
INDEPENDENT COMMUNITY SCHOOL, supra In a country
wherein right to speech & expression is held to heart, if school
restrictions are sustainable on the ground of positive
discipline & decoﬁm, there is no reason as to why it should
be otherwise in our land. An extrelme argument that the
students should be free to choose their attire in the school
individually, if countenanced, would only breed indiscipline

that may eventually degenerate into chaos in the campus and

81 363 F 2d 744 (5™ Cir. 1966)
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later, in the sociéty at large. This is not desirable to say the
least. It is too farfetched to argue that the school dress code
militates against the fundamental freedoms guaranteed under
Articles, 14, 15, 19, 21 & 25 of the Constitution and therefore,

the same should be outlawed by the stroke of a pen.

(ix) CONCEDING HIJAB ON THE PRINCIPLE OF
REASONABLE ACCOMMODATION: ‘

The counsel for the petitigners passionately submitted
that the students should bej permitted to wear hijab of
structure & colour that suit to the prescribed dress code. In
support of this, they bank upon the ‘principle of reasonable
accommodation’. They drew our’ attention to the prevalent
practice of dress codes/uniforms in Kendriya Vidyalayas. We
are not impressed by this argument. Reasons dre not far to
seek: firstly, suqh ia proposal if accepted, the school uniform
ceases to be uréiform. There shall be two categories of girl
students viz., tkinose who wear the uniform with hgjab and
those who do it without. That would establish a sense of
‘social-separateness’, which is not desirable. It also offends
the feel of unifénnity which the dress-code is designed to

bring about amongst all the students regardless of their

- religion & faiths. As already mentioned above, the statutory
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scheme militates against sectariénism of every kind.
Therefore, the accommodation which the petitioners seek
cannot be said to be reasona_lble. The object of prescribing
uniform will be defeated if there is non-uniformity in' the
matter of uniforms. Youth is an impressionable period when
identity and opinion begin to crystallize. Young students are
able to readily E‘ grasp from their immediate envirénment,
differentiating lifxes of race, reg‘ion, religion, language, caste,
place of birth, e,:tc. The aim of the regulation is to create a
‘safe space’ whére such divisive lines should have no place
and the ideals oi; ggalitarianism should be readily épparent to
all students aliké. Adherence to dress code is a mandatory for
students. Recenﬁy, a Division Bench of this Court disposed
off on 28.08.20319, Writ Petition No0.13751 OF 2019 (EDN-
RES-PIL) between MASTER MANJUNATH vs. UNION OF INDIA
on this premise, What the Kendnya Vidyalayas prescribe as
uniform/dlress code is left to the policy of the Central
Government. durs being a kind of Federal Structure
(Profess.o'_r'_K.C. Wheare), the Federal Units, namely the States

need not toe the line of Center.

" (x) . Petitioners’ heavy reliance on the South African

court decision in MEC FOR EDUCATION: KWAZULU-NATAL,
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supra, does no'it much come to their aid. Constitutional
schemes and so%:io-politica.l ideologies vary from one country
to another, regar:dless of textu_al similarities. A Constitution of
a country beingithe Fundamental Law, is shaped by several
streams of forces:, such as history, religion, culture, way of life,
vaiues and a host of such other factors. In a given fact matrix,
how a foreign juﬂsdiction treats the case cannot be fhe sole
model t_'eadily availing for adoption in our system which
ordinarily treats foreign law &. foreign judgments as matters of
facts. Se(':ondly,l t.he said case involved a nose stud, which is
ocula;iy insignificantly, apparently being as small as can be.
By no strefch_ of imagination, that would not in any way affect
the Llnifpx;milty which the dress code intends to bring in the
class r‘oc.zm. That was an inarticulate factor of the said
judgmel;it. _By and large, the first reason supra answers the
Malaysia.nl'court decision" too85, Malaysia being a theistic
Nation has Islam as the State religion and the court in its
wisdom tréatt;:d wearing hijab as being a part of religious
pr_:actice. We'have a wealth of material with which a view in

respectful variance is formed. Those foreign decisions cited by

85 HJH HALIMATUSSAADIAH BTE HJ KAMARUDDIN V. PUBLIC
SERVICES COMMISSION, MALAYSIA (CIVIL APPEAL NO. 01-05-92)
DECIDED ON 5-8-1994 [1994] 3 MLJ



the ot_he'r' side ofuspectrum in opposinlg hijab argument, for the
same reasons do no£ come to much assistance. In several
countries, wearing of burqa or hijab is prohibited, is of no
assisfangie‘. to us. Noble thoughts coming from whichever
direétion_ are 'ﬁost welcome. Foreign decisions also throw light
on the i.ssues debated, cannot.be disputed. However, courts
have tq.'adjudge the causes brought before them esseniially in

.

accordance with native law.

‘In view of the above, we are of the considered opinion
that. the ﬁrescription of school uniferm is only a
reasonable restriction constitutionally permissible which
the students cannot object to.

XV. AS TO VALIDITY OF GOVERNMENT CIRCULAR
DATED 31.1.2014 CONCERNING THE FORMATION OF
SCHOOL BETTERMENT {DEVELOPMENT) COMMITTEES:

(i) - The government vide Circular dated 31.I1.2014
directed constitution of School Betterment Committee inter
alia with the obje:ct of securing State Aid & its appropriation
and enhancing thé basic facilities & their optimum utilization.
This Committee in every Pre-University College shall be
headed by the local Member of Legislative Assembly (MLA) as
its President and his nominee as the Vice President. The

Principal of the Coilege shall be the Member Secretary. Its
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membef_lship comprises of student fepresentatives, parents,
one educationist, a Vice Principal/Senior Professor & a Senior
Lecturer. T}';e-r'equirement of reservat.ion of SC/ST/Women is
hbrizoritally prescribed, It is submitted at the Bar that-these
Committees have been functioning since about eight years or
: i
so with no complaints whatsoever, Petitioners argued for
Committee's invaiidation c.:m the ground that the pres"ence of
local Member of I.;,egislative Assembly and his nominee would
only infuse politics in tht::‘, campus and therefore, not
desirable. He also submits that even otherwise, the College

Development Committee being extra-legal authori'ty has no

power to prescribe uniform.

{iiy We are not much inclined to undertake a deeper
discussion on the validity of constitution & functioning of
School Bettermerit (Development) Committees since none of
the Writ Petitioﬁs seeks to lay challenge to Government
Circular of January 2014. Merely because these Committees
are headed by the local Member of Legislative Assembly, we
cannot hastily jump to the conclusion that their formation is

bad. It is also refevant to mention what the Apex Court said in
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STATE OF PUNJAB VS GURDEV SINGH%, after referring to
Professor Wade’s Administrative Law;

“..Apropos to this principle, Prof. Wade states: "the
principle must be equally true even where the ‘brand' of
invalidity' is plainly visible; for their also the order. can
effectively be resisted in law only by obtaining the
decision of the Court {See: Administrative Law 6th Ed. p.
352). Prof. Wade sums up these principles: The truth of
the matter is that the court will invalidate an order only if
'the right remedy is sought by the right person in the right
proceedings and circumstances. The order may be
hypothetically a nullity, but the Court may refuse to
quash it because of the, plain- tiffs lack of standing,
because he does not deserve a discretionary remedy,
because he has waived his rights, or for some other legal
reason. In any such case the 'void' order remains effective
and is, in reality, valid. It follows that an order may be
void for one purpose and valid for another, and that it
may be void against one person but valid against
another.” (Ilbid p. 352) It will be clear from these
principles, the party aggrieved by the invalidity of the
order has to approach the Court for relief of declaration
that the order against him is inoperative and not binding
upon him.! He must approach the Court within the
prescribed penod of limitation. If the statutory time limit
expires the Court cannot give the declaration sought

for— . -'I:l

It is nobody's ca'se that the Government Circular is void ab
initio and consequently, the School Betterment (Development)
Committees are hon est. They have been functioning since last
eight years and no complaint is raised about their
performance, nor is any material placed on record that

- warrants considgration of the question of their validity despite

8 AJR 1992 3C 111
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absence of pleadings & prayers. It hl‘a\rcﬂ}r needs to be stated
that schools & hospitals amongst other, are the electoral
considerations and thereforg, peoples’ representatives do
show concern for .I the same, as a measure of--their
performances. ’1*;hat being the position, induction of local
Members of Legi%slative Assembly in the Committees per se is

not a ground for voiding the subject Circular. .

(i) We ihave already .held that the schools &
institutions have power to prescribe student uniform. There is
no legal bar for the School Betterment (Development)
Committees to:: associate with the process of such
prescription. However, there may be some scope for the view
that it is not desirable to have elected representatives of the
people in ; the school committees of the kind, one of the
opvious reasons being the possible infusion of ‘party-politics’
into the campus. This is nbt to cast aspersion on anyone. We
are n;)t L‘inaware of the advantages of the schools associating
with the_ elected representatives. They may fetch funds and
such ot_ﬁer things helping development of institutions. This
apart, 1Ir‘1'o‘1aw or ruling is brought to our notice that interdicts
_ their indﬁction as the constituent members of such

committees.
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XVI. AS TO VALIDITY OF GOVERNMENT ORDER DATED
5.2.2022 PROVIDING FOR PRESCRIPTION OF DRESS
CODES IN EDUCATIONAL INSTITUTIONS:

(1} The ,I validity of Government Order dated
05.02.2022 had been hotly debated in these petif;ions.
Petitioners argue that this order could not have been issued
in purpéi'ted exercise of power under sections 133 and. 7(2) of
the 1983 Act read with Rule 11 of the 1995 Curricula Rules.
The State and other contestin:g respondents contend to the
contréir_\,r.} inter alia by invoking sections 142 & 143 of the
1983 Act; as‘lwell. This Order per se does not prescribe any
dress céde and it only provides for prescription of uniform in
four dlilfférent types of educational institutions. The near
English _vex"'sion of the above as submitted by both the sides is
already stated in the beginning part of the judgment.
However, the same is reiterated for the ease of reference:

Students should compulsorily adhere to the dress code/uniform

as follows:

a. in government 'schools, as prescribed by the
government;

b. in private schools, as prescribed by the school
managemendt,

¢. in Pre-University colleges that come within the
Jjurisdiction of the Department of the Pre-University
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Educafion, as prescribed by the College Development
. Committee or College Supervision Committee;, and

d. wherever no dress code is prescribed, such attire that
would accord with ‘equality & integrity’ and would not
disrupt the ‘public order”.

(i) Peti'tioﬁcrs firstly argued that this Order suffers
from material irregularity apparent on its face inasmuch as
the rulings cited therein do not lay down the ratic which the
government wrongly states that they do. This Order r;fers to
two decisions of the Kerala Higi’l Court and one decision of
Bombay and Madras High Courts each. We have already
discussed all these decisions supra at paragraph (X} and
therefore, much need not be discussed here. Regardless of the
ratio of these decisions, if the Government Order is otherwise
sustainable in law, which we believe it does, the challenge
thereto has to fail for more than one reason: The subject
matter of the Gox;ernment Order is the prescription of school
uniform. Power to Iprescrib\e, we have already held, avails in
the scheme of 1983 Act and the Rules 'promulgated
thereunder. Section 133(2) of the Act which is broadly worded
empowers the gq?vernment to issue any directions to give effect
to the purposes of the Act or to any provision of the Act or to
any Rule made' thereunder. This is a wide conferment of

power which obviously includes the authority to prescribe



= [/ 5

school dress code. It is more so because Rule 11 of 1995
Curricula Rules itself provides for the prescription of school
uniform and its modalities. The Government Order can be
construed as the one issued -to give effect to this rule.itself.
Such an order needs to be construed in the light of the said
rule and the 2014 Circular, since there exists a kinship inter
se. Therefore, the question as to competence ‘of the
government to issue order of the kind is answered in the

affirmative.

(ili) . Petitioners’ second contention relates to exercise of
statutory power:: by the government that culmiﬁated into
issuance of the impugned order. There is difference between
existence of povaer and the exercise of power, existence of
power per se doées not justify its exercise. The public power
that is coupled wﬁth duty needs to be wielded for effectuating
the purpose of its conferment. Learned counsel appearing for
the students argued that the Government Order has to be
voided since the Ireasons on which it is structured are ex facie
bad and that new grounds cannot be imported to the body of

the Order for infusing validity thereto vide COMMISSIONER OF
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POLICE s, GORDHANDAS BHANJES7, This decision
articulated the Administrative Law principle that the validity
of a statutory orcier has to be adjudged only on the reasons
stated in the order itself. We have no qua::jel witl}"this
principle which has been reiterated in MOHINDER SINGH
GILL, supra. I—Io{mever. we are not sure of its invocation in a
case wherein validity of the impugned order can otherwise be
sustained on thg basis of other"mtrinsic material. As we have
already mention;ed, the Government Order is issued to give
effect to the puriposes of the 1983 Act and to Rule 11 of the
1995 Curricula Rules. That being the position the question of
un-suscainabilit];r of some of the reasons on which the said

Order is constructed, pales into insignificance.

(iv) Petiti:mers next argued that the Government Order
cites ‘scirluéljanika suvyavasthe' 1.e., ‘public order’ as one of the
reasons for'préscribing uhiform to the exclusion of hijab;
disrup.ti'o_n' of public order is not by those who wear this
apparel bﬁt by those who oppose it; most of these opposers
wear bhalgwlr.;a or such other cloth symbolic of religious
overton‘es'.' The government should take action against the

hooligans disrupting peace, instead of asking the Muslim girl

87 AIR 1952.SC 16
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students to remove their hijab. In support of this contention,
they drew attention o_f the court to the concept of ‘hecklers
veto’ as discussed iﬁ K. M SHANKARAPPA, supra.”They further
argued that ou:s' being a ‘;oositiue secularism’, the State
‘should endeavoér to create congenial atmosphere for the
exercise of citize%ls-rights, by taking stern action against those
who obstruct viae PRAVEEN BHAI THOGADIA, suprd. Again
we do not havé any quarrel_/with the proposition of law.
However, we are not convincéd that the same is invocable for
invalidating the:Government Order, which per se does not
prescribe. any uniform but only provides for prescription in a
structured way, which we have already upheld in the light of
our spe,giﬁc finding that wearing hijab is not an essential
religious p:ractice.and school uniform to its exclusion can be
prescribed. It hérdly needs to be stated that the uniform can
exclud.el any other apparel like bhagwa or blue shawl that may
have the w;isible religious overtones. The object of prescribing
uniform.’ ;:annot be better stated than by quoting from
MANUAL ON SCHOOL UNIFORMS' published by U.S.

Department of Education;

‘A safe and disciplined learning environment is the first
requirement of a good school, Young people who are safe
and secure, who learn basic American values and the
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essentials of good citizenship, are better students. In
response to growing levels of viclence in our schools,
many parents, teachers, and school officials have come to
see school uniforms as one positive and creative way to
reduce discipline problems and increase school safety.’

v We }Zasten-to add that certain terms used’in a
Governm'eﬁt Order such as ‘public order’, etc., cannot be
construed as 'th‘e‘ ones employed in the Constitution or
Statu;éé.. There is a sea of difference in the textual stru“cturing
of legislati:dn and in promulggtiné a statutory order as the one
at l'.xand,s.. Tl'.le draftsmen of the former are ascribed of due
diligenc_'e._.'& seriousness in the employment of terminology
which the government officers at times lack whilst textually
fra.rning'tbé statutory policies. Nowadays, courts do often
come -ac‘ross several Government Orders and Circulars which
have _lavish' terminologies, at times lending weight to the
cﬁallengg. The words used in Government Orders have to be
construed ‘in the generality of their text and with common
sense and wit'h. a measurei. of grace to their linguistic pitfalls.
The text & coﬁte‘xt of the Act under which such orders are
issued also figure in the mind. The impugned order could
have been well drafted, is true. ‘There is scope for improvement
even in heaven' séu'd Oscar Wilde. We cannot resist ourselves

from quoting what Justice Holmes had said in TOWNE vs.
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EISNERSS, “a .i.uord is not a criystal, transparent and
unchanged, it zs the skin of a living thought and may vary
greatly in color and content according to the circumstances and
the time in which it is used.” Thus, there is no much scope for
invoking the concept of law and order’ as discussed in ANITA
aﬁd G_[;_'LAB ABBAS, supra, although the Government Order
gives a l'o.,ose impression that there is some nexus between

wearing of hijab and the 'law & order’ situation.

' [\dj *. Petitioners had also- produced some ‘loose papers'
mrithou;l‘.head and tail, which purported to be of a brochure
issued hy lghe Education Department to the effect that there
was no r.equirlement of any school uniform and that the
prescription, ollf one by any institution shall be illegal. There is
nothing on record for authenticating this version. Those
px-'oducirig Ithe same have not stated as to who their author is
and what iegal authority, he possessed to issue the same.
Even otherwisé, this purp?rted brochure cannot stand in the
face of Government Order dated 05.02.2022 whose validity we
have already considered. Similarly, petitioners had banked
upon the so called research papers allegedly published by

‘Pew Research Centre’ about religious clothing and personal

a8 245 U.5.418 (1918)
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appearance. They contend that this paper is generated from
the research th:at studied various religious groups &
communities and that a finding has been recorded: ‘Most
Hindu, Muslim and Sikh women cover their heads outsifig the
home' and therefore, the Government Order which militates
against this socia.'ll reality, is arbitrary. We are not inclined to
subscribe to this view. No credentials of the researchers are
stated nor the representative; .character of the statistics
mentioned in the papers are demonstrated. The authenticity

of the contents is apparently lacking,

(i} Petitipners contended that the said Government
Order has beenghastily issued even when the contemplated
High Powered Céammittee was yet to look into the issue as to
the desirability of prescription and modules of dress codes in
the educationali institutions. The contents of Government
Qrder give this i:lnpression,“is true. However, that is too feeble
a ground for faltering a policy decision like this. At times,
regard being haél to special conditions like social unrest and
public agitaﬂoﬁs, governments do take certain urgent
decisions which may appear to be knee-jerk reactions.
II-Iowever,- these are matters of perceptions. May be, such

decisions are at times in variance with their earlier stand.
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Even that cannéot be faltered when they are dictated by
circumstances. Jéfter all, in matters of this kind, the doctrine
of ‘estoppel’ doés not readily apply. Whether a particular
decision should be taken at a-pa.rticular time, is a matter left
to the .exec:tm'r.’eE wisdom, and courts cannot run a race of
opinions with tl;;e-Executive, more particularly when policy
content & considerations that shaped the decision are not
judicially assesslable. The doc;;ine of ‘separation of powers’l
which ﬁ.g'ures in our constitution as a 'basic feature’ expects
tiie orgaﬁé of th; State to show due deference to each other’s
opinions..Th'e last contention that the Government Order is a
produ_ét' of ‘acting under dictation’ and therefore, is bad in law
is bit d-ifﬁcult to countenance. Who acted under whose
dicta;tior; cannot be adjudged merely on the basis of some
concI:essio',nal arguments submitted on behalfl of the State
Governrﬁen_t. Such ‘a proposition cannot be readily invoked
inasmuch ﬁs invocation would affect the institutional dignity
& efﬁcaéy of the government. A strong case has to bé made to

invoké such-a ground, in terms of pleadings & proof.

In view of the above, we are of the considered opinion
that the government has power to issue the impugned
Order dated 05.2.2022 and that no case is made out for
its invalidation. I
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XVII. INTERNATIONAL CONVENTIONS AND
EMANCIPATION OF WOMEN:

(i)  There have been several International Conventions
8 Cdnfefélnces in wh‘ich India is a participant if not a
signator;}.l UNIVERSAL DECLARATION OF HUMAN RIGHTS
(1948), 'CONVENTION OF ELIMINATION ON ALL FORMS OF
DISCRII;fffNATION AGAINST WQMEN (1981}, INTERNATIONAL
COVEI\}ANT_S ON CIVIL AND POLITICAL RIGHTS (1966},
UNITEIS‘NATIONS CONVENTION ON RIGHTS OF CHILD (1989),
are ;::nlj;f ~a few to name. Under our Constitutional
Jurisprudenicle,' owing 1o Article 51 which provides for
pfomoﬁon of international peace & security, the International
Conventioﬁ .OI the kin'd assume a significant role in
construing the welfare legislations and the statutes which
have kinship to thé subjec‘:_t matter of such Conventions. In a
sense, these instruments of International Law permeate into
our domestic law. Throughout, there has been both legislative
& judicial process to emancipate women from pernicious
discrimination in all its forms and means. Women regardless
of religion being equal, if not superior to men, are also joining

" defence services on permanent commission basis vide Apex
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Court decision in C.A.N0.9367-9369/2011 between THE
SECRETARY, MINISTRY OF DEFENCE vs. BABITA PUNIYA,
decided on 17.2.2020. Be it business, industry, profession,
public & private employmenté. sports, arts and such_'gther
walks of life, women are breaking the glass ceiling and faring

better than their counterparts.

(i) Itis irelevant to quote what Dr. B.R.Ambedkar in
his book ‘PAKISTAN OR THE PARTITION OF INDIA' (1945} at
Chapter X, Part 1 titled ‘Social Stagnation’ wrote:

“ A woman {Muslim) is allowed to see only her
son, brothers, father, uncles, and husband, or any other
near relation who may be admitted to a position of trust.
She cannot even go to the Mosque to pray, and must wear
burka (veil) whenever she has to go out. These burka
woman walking in the streets is one of the most hideous
sights one can witness in India...The Muslims have all
the social evils of the Hindus and something more. That
something more is the compulsory system of purdah for
Muslim women... Such seclusion cannot have its
deteriorating effect upon the physical constitution of
Muslim women... Being completely secluded from the
outer world, they engage their minds in petty family
quarrels with the result that they become narrow and
restrictive in their outlook... They cannot take part in any
outdoor activity and are weighed down by a slavish
mentality and an inferiority complex...Purdah women in
‘particular become helpless, timid...Considering the large
number of purdah women amongst Muslims in India, one

. can easily understand the vastness and seriousness of
the problem of purdah...As a consequence of the purdah
. system, a segregation of Muslim women is brought about
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What thlé Chiel Architect of our Constitution observed more
than half a-cent'ury ago about the purdah practice equally
applieé'tlo, wearing of hijab there is a lot of scope for the
argumen,‘t'-thlat insistence oﬁ wearing of purdah, veil, or
heacigear'in' any community may hinder the process of
ema.ncipai_tion of woman in general and Muslim woman in

particulér. That militates against our constitutional spirit of

‘equal _opébrrunity’ of ‘publie : participation’ and ‘positive
secu!qri'sn.l’. Préscript_ion of school dress code to the exctusion
of hijab, bhagr;qa, or any other apparel symbolic of religion can
be a st'ep. forward in the direction of emancipation’ and more
pa.rticula.rly. to the access to education. It hardly needs to be
stated that'th.-ié does not wob off the autcnomy of women or
their right to edﬁcation ‘inasmuch as they can wear any

apparel of their choice outside the classroom.

XVIIO. AS TO PRAYER FOR A WRIT OF QUO WARRANTO
IN SOME WRIT PETITIONS:

The petitioners in W.P. No.2146/2022, have sought for a
Writ of Mandarnus for initiating a disciplinary enguiry on the
ground that the respondent Nos.6 to 14 i.e., Principal &
teachers of the respondent-college -are violating the

/ departmental guidelines which prohibit prescription of any
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u;liform 'ar_Ld for their hostile approach. Strangely, petitioners
have also .sought for g Writ of Quo Warranto against
r-espondcnt Nos. ,1‘5 &',- 16 |for their alleged interference in the
administration of 5% respondent school and for promgting
political agenda. The i:etition is apparently ill-drafted and
pleadings lack cogency and coherence that are required for
considering the serious prayers of this kind. We have already
commented upon: the Departmental Guidelines as having no
force of law. Therefore, the q'u;estion of the said respondents
violating the same even remotely does not arise. We have also
recorded a finding that the college can prescribe uniform to
the exclusion ofg hijab or bhagwa or such other religious
symbols, and therefore, the alleged act of the respondents in
secking adherenée to the school discipline & dress code
cannot be faltered. Absolutely no case is made out for
granting the prayers or any other reliefs on the basis of these
pleadings. The law of Quo Warranto is no longer in a fluid
state in our couﬁtty; the principles governing issuance of this
writ having beerzl well defined vide UNIVERSITY OF MYSORE
vs. C.D. GOVINDA RAQ#® . For seeking a Writ of this nature,

one has to demonstrate that the post or office which the

89 AIR 1965 SC 491,
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person. eoncerned holds is a public post or a public office. In
our corisidered view, the respondent Nos. 15 & 16 do not hold
a..ny Si:ICh position in the respoudeﬁt-school. Their placement
iq the Collle;ge, Betterment [De{relopment] Committee do_ggnot
fill the publilc character required as a pre-condition for the

issuance ol Writ of Quo Warranto.
¥

In view of the above, we are of the considered opinion
that no case is made.out in W.P. No.2146/2022 for
issuance of a direction Aor Initiating disciplinary
enquiry against respondent Nos. 6 to 14. The prayer for
issuance of Writ of Quo Warranto against respondent
Nos. 15 and 16 is rejected being not maintainable.

From the submissions made on behalf of the
Respondent — Pre ~ University College at Udupi and the
material placed o:'jx record, we notice that all was well with the
dress code sincel 2004. We are also impressed that even
Muslims participate in the festivals that are celebrated in the
‘ashta mutt sampraddya’, (Udupi being the place where eight
Mutts are situatgd]. We are dismayed as to how all of a
sudden that too in the middle of the academic term the issue
of hijab is gener'ated and blown out of proportion by the
powers that be. Thg way, hijab imbroglio unfolded gives scope

- for the argumerit that some ‘unseen hands’ are at work to
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engineer social unrest and disharmony. Much is not
necessary to specify. We are not commenting on the ongoing
police investigatio.n'lest it should be affected. We have perused
and returned copies of the poiice papers that were fun}i's‘hed
to us in a seaied cover. We expect a speedy & effective
investigation int;o the matter and culprits being brought to

book, brooking rio delay.

XIX. THE PUBLIC INTEREST LITIGATIONS:

@) One Dr. Vinod Kulkarni has filed PIL in
W.P.No.3424/20.:22 seeking a Writ of Mandamus to the
Central Government and State Government inter alia ‘to
permit Female Muslim students to sport Hiyab provided they
wear the ‘stipuiared school uniform also' (sic). The petition
mentions ébout BIJOE EMMANUEL, INDIAN YOUNG LAWYERS
ASSOC;IA Ti OIN, JAGADISHWARANANDA AVADHUTA,
CHAND-A'NIMAL vs. STATE OF WEST BENGAL?? and such other
cases. Péti;ciqn is unsatisfactorily structured on the basis of
some pI'iII"lt & electronic media reports that are not made part
of the -'pé.'per book. There is ‘another PIL in GHANSHYAM

UPADHYAY VS. UNION OF INDIA in W.P.N0.4338/2022 (GM-

90 AIR 1986 CAL. 104
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RES-PIL) ‘inter = alia seeking a Writ of Mandamus for
undertaking: an. investigation by the Central Bureau of
Invest{g'ation (CBI), National Investigating Agency (NIA) as to
the invollv'em‘ent of radical Islamic organizations such as
Popﬁlarl.F‘roﬁt of India, Students Islamic Organization of
Indila, Caﬁmpus Front of India and Jamaat-e-Isiami and their
fundingl'by some foreign universities to Islamize India. There
are other iﬂcoherent prayers. This petitioner opposes the case
of stu,de'nt.s who desire to wes;\r hijab. Most of the contentions
‘taken' up 'in._these petitions are broadly treated in the
cc:nmpanion erit Petitions. We are not inclined to entertain
these twlo Writ Petitions filed in PIL jurisdiction, both on the
ground of tﬁeir'maintainability & merits. The second petition,
it needs to be stated, seeks to expand the parameters of the
essential lis involved in all these cases much beyond the
warranted frame (I)f consideration. In W.P.No.3942/2022 (GM-
RES-PIL) betweern ABDUL MANSOOR MURTUZA SAYED AND |
STATE OF KARNATAKA decided on 25.02.2022, we have
already held that when the aggrieved parties are effectively
prosecuting their personal causes, others cannot interfere by

invoking PIL jurisdiction. A battery of eminent lawyers are
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representing the parties on both the sides. Even otherwise, no

exceptional case is made out for our indulgence.

In view of the above, we are of the considered opinion
that both the above Writ Petitions filed as Public
Interest Litigations are liable to be rejected, absolutely
no case having been made out for indulgence.

In the abgve circumstances, all these Ipetitions" being
devoid of meri{ts, are liable to be and accordingly are
dismissed. In ﬁew of dismissal of these Writ Petitions, all
pending applications pale into insignificance and are

accordingly, dispb sed off.

Costs made easy.
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IN THE SUPREME COURT OF INDIA
[Under ORDER XXI, RULE 3 (1) (a) of the S.C. Rules]
CIVIL APPELLATE JURISDICTION
SPECIAL LEAVE PETITION (CIVIL) NO. OF 2022
[Arising out of the impugned judgment and final order dated 15.03.2022 passed

by the Hon’ble High Court of Karnataka in W.P. (C) No. 2347/2022]

IN THE MATTER OF:-

BETWEEN HIGH SUPREME

COURT
WOMEN'S VOICE COURT

HAVING ITS OFFICE AT:
MAIDAS STERCH, 2ND FLOOR,
NO. 1319, 32F CROSS,
JAYANAGARA 4T BLOCK
BANGALORE-560041
REPRESENTED BY ITS
GENERAL SECRETARY

DR. RUTH MANORAMA
Not a Party Petitioner

VERSUS

1. STATE OF KARNATAKA
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KARNATAKA PRE-
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KARNATAKA-576105
Petitioner Proforma
Respondent
TO,
THE HON’BLE CHIEF JUSTICE OF INDIA
AND HIS COMPANION JUDGES OF THE

SUPREME COURT OF INDIA, NEW DELHI

THE SPECIAL LEAVE PETITION OF

THE ABOVE-NAMED PETITIONER

MOST RESPECTFULLY SHOWETH

1. That the present Special Leave Petition is being filed against the impugned
common judgment and final order dated 15.03.2022 passed by the Hon’ble
High Court of Karnataka in Writ Petition No. 2347 of 2022 whereby the
Hon’ble High Court has erroneously dismissed the Writ Petition on merits,
holding that wearing of Hijab by Muslim women does not form a part of

essential religious practice in Islamic faith, and gave a finding that colleges
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can prescribe a uniform to exclude the hijab or bhagwa or such other
religious symbols and the same would be a feasonable restriction which the
students cannot object to, -.aﬁd such a prohibition on the \.;vearing of the hijab
does not violate the Arj*ticles 14, 15, 19(1)(a), and 21 of the Constitution of
India, and that the im%pugned- Government Order dated 05.02?2-(.)22 which
prohibits head scarves m universities is valid.

£

QUESTIONS OF LAW ,

The present Special Le%—,we Petition raises the following substantial questions

of law for consideration by this Hon"ble Court:

WHETHEII{I the Hoon.’ble the High Court did not err in holding that the
wearing of the Hijéb. or the headscarf is not an essential religious practice
for Muslixﬁ ',\'._vomen, and is only recommendatory or directory, despite
. holding that tﬁis.'apparel is a means to gain access to public places and the
action on th‘e.part of the Respondents in prohibiting female students from
wearing the Ihijab to college would not amount to a violation of the right

to freedom of religion under Article 25 of the constitution?

WHETHER the Hon’ble High Court did not err in holding that no
material or. evidence was placed before the Court to show that the

Petitioners chose to wear the headscarf or the hijab as a means of
' ]
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conveying any thought or belief on their part or as a means of symbolic
expression, or that 1t is an essential religidus practice, without taking into
consideration that :_for the protection of fundamental rights in writ
proceedings there is no strict requirement to place evidence on record and
in view of the affidavits of the Petitioners, such a reasoning \;.’.()‘uld not be

sustainable?

WHET_HER' the Hon’ble High Court did not err in not appreciating that
the impugne_ci Government order éiated 5.2.2022 and the orders of the Pre-
university 'Ct;lleges prescribing a ulniform which prohibits the hijab and
headscaw.e; have an unequal impact on Muslim women as they were in
reality the .on'ly affected group which would be prohibited from attending
cotlege due to. shﬁlch uniform restrictions and hence the Hon'ble High
Couft erred in féiling to apply the constitutional principles of indirect
discrimination and substantive equality under Article 14 of the

' 1
Constitution of Inqlia?

WHETHER the Hon’ble High Court did not fail in not considering that
Article 14 does not look at merely formal equ;ality which looks at treating
of all persons similarly and holding that since religious gear of all kinds
was prohibited, the same was a reasonable restriction, without applyingl

the principles of substantive equality which is based not just likes are
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treated alikf;','but to see how the law actually impacts different persons
and in this case how it impacts Muslim girls who were unable to attend
college unless they removed their headscarves, and did not affect other

students? '

WHETHER the Hon’ble High Court did not err in not appreciating that
denying Muslim women entry to universities for wearing head scarves is
violative of Article 15(1) of the Constitution of India under the grounds

of sex and religion; apart fromtground of freedom of religion?

WHETHER.the Honfﬁle I—Iigh' Court did not err in holding that the action
on the part of -the Respondents and the impugned orders which prohibited
Muslim girls from wearing the headscarf in college did not violate the
right to freedom of speech and expression under Article 19 (1} (a) or the
right to privacy under Article 21 of the Constitution on the ground that
these are ‘derivative rights’ and not ‘substantive rights’ despite the fact
that these are core fundamental rights and hence any violation of these

rights would be a violation of substantive rights of the Petitioners?

WHETHER the Hon’ble High Court did not err in holding that such
imposition of a ban on the headscarf in uniforms which prevented
Muslim girls from attending college would not amount to a violation of

Article 14 and 15 of the Constitution as there was no ‘manifest
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arbitrariness’ or discrimination only because such a dress code or
uniform was .équ_ally applica?le to all sfudents, regardless of religion,
language, gender or the like, vu:ithout taking into account that despite such
a uniform being universal, and applicable to all, its negative impact was
only on Muslim girls who wore the headscarf and were pre_.v'e‘nted from
attending college and no other persons including boys of other religious
communities or girls of other religious communities were iimpacted on a
similar manne-r in the implementation of the uniform prescribed and\

hence the same amounts to discrimination and manifest arbitrariness

under Articles 14 and 15 of the Constitution?

WHETHER the Hon’ble High Court did not fail to appreciate that such
prescription of uniform was a violation of the Petitioner’s right to privacy
and autonomy, despite holding that what one desires to wear is a facet of
one’s autonomy and that one’s attire is one'’s exﬁression, but these
fundamental rights Eare subject to reasonable restrictions and hence there

was no violation of Article 19 (1) (a) and Asticle 217

WHETHER the Hon'ble High Court did not err by failing to appreciate
that prohibition on women wearing Hijabs from entering colleges also
violates the right to. education which has been recognized to be a part of.

Article 21 of Constitution of India?
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Whether the Hon ' ble High Court did not err by failing to appreciate the
recognised principle of- freedom of expression and privacy rights
enunciated by the Hon'ble Supreme Court in National Legal Services
Authority v. Union pf India, (AIR 2014 SC 1863) and KS _l:"uttusamy

(2017) 10 SCC 1 respectively?

WHIETHER the Hon’ble High Court _did not err tn holding that permittin g _
Muslim girls to wc;:ar thé Hijab, /would be required as a principle of
reasonable acc01nmbdation to enable equality, on the ground that such
accommodaﬁon canhot be said to be reasonable because uniforms should
be applicable to all students alike and that there cannot be any relaxation

of such requirements?

WHETHER the Hcflm’ble High Court did not fail to appreciate that the
International Conventions such as the Universal Declaration of Human
Rights and The UN Convention on the Elimination of all forms of
Discriminatiolln ("CE_DAW”) are to be followed under Article 51 of the
Conétiruti_on, kl:autl the impugned government orders prohibiting
headscarves' .._for women would violate CEDAW which India 1s
r’équirefnlent: to follow as a signatory to the said convention and would

also amount to a violation of Article 51 of the Constitution?
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3. DECLARATION IN TERMS OF RULE 3(2):

The Petitioner states that it has not filed alny other special leave petition
against the impugned icommon judgment and final order dated 15.03.2022

passed by the Hon'ble High Court of Kamataka W.P. (C) No. 2347 of 2022.

4. DECLARATION IN TERMS OF RULE 5:

@ That the Annexure P-. to P- _ produced along with the present Special
Leave Petition are true-copies of their respective originals and Annexure P-
s true translated copy of its respective original and they form part of the

pleadings and thé records of the case in the Court below against whose order

leave to appeal is sought for in the present Special Leave Petition.

5. GROUNDS:

Leave to appeal is sought for on the following amongst other grounds:

I BECAUSE the Hon'ble High Court emed in holding that the

wearing of the Hijab or the headscarf is not an essential religious

practice ‘for Muslim women, and is only recommendatory or
. directory, despite holding that this apparel is a means to gain

access to public places and the action on the part of the
: i

Respondents in'prohibiting female students from wearing the hijab
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to college would not amount to a violation of the right to freedom

of religion under Article 25 of the Constitution.

| BECAUSE the Hon'’ble High Court erred in holding that no

material or evidence was placed before the Court to simw that the
Petitic.lﬁ'ers. chose to wear the headscarf or the hijab as a means of
(I:onveyliné any thought or belief on their part of a5 a means of
symbo‘iic expression, or thaf it is an essential religious practice,
wilﬁc.Jut,'. taking into consideration that for the protection of
fundamental rights in writ proceedings there is no strict

requirement to place evidence on record and in view of the

" affidavits' of the Petitioners, such a reasoning would not be

sustainable.

BECAUSE the Hon‘blc.: High Court failed to appreciate that the
impugned Government order dated 5.2.2022 and the orders of the
Pre-university Colleges prescribing a uniform which prohibits the
hijab and headscarves have an unequal impact on Muslim women
as they were in reality the only affected group which would be
prohibited fron:i attending college due to such uniform restrictions
and hence the Hon'ble High Court erred in failing to apply the

constitutional principles of indirect discrimination and substantive
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equali';y under Article 14 of the Constitution of India. Substantive
equality embracés a wide range of concepts such as equality of
resu'ltsq Deviations from the formal equal treatment principle are

_]UStlﬁed by reference to the pursuit of goals such as equahty of

. results, The ultimate result should ensure that no one is impacted

diffefently or discriminated. Equality of Results as a part of

substantive equality resognizes that there are positive obligations.
on the State to promaqte equality rather than obstructing it by

accommodating differences.

BECALUSE the Hon’ble High Court failed to consider that Article
14 does not look at merely formal equality which looks at treating
of all persons similarly and holding that since religious gear of all
kinds was prohibited, the same was a reasonable restriction,
without applying the principles of substantive equality which is
based not just likes are treated alike, but to see how the law
acrﬁally impacts different persons and in this case how it impacts
Muslim girls :who were unable to attend college unless they
removed their headscarves, and did not affect other students. That
as held by this Hon’ble Court in Nitisha v. UIlliOIl of India, 2021
SC 26, it wa§ held that : “The focus in antidiscrimination enquiry,.

has switched from looking at the intentions or motive of the
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discriminator to examining whether a rule, formally or
substantively, “contributes to the szlcbordinarion of a disadvantaged
group of ina’iv:‘ldual.'s“ ...... We must clarify here that the use of the
term 'f'ndirecrldz'scr:'mfnation‘ is not lo refer to discrimination
which is remote, but-. is, instead, as real as any o}r’zer form of
discrimination. -Indivect discrimination is caused by fac:’ai!_;g\

neutral criteria by not taking into corsideration the underlying

effects of a provision, practice or a criterion.”

BECAUSE the Hon’ble High Court failed to appreciate that
denyi1.1g Muslim women entry to universities for wearing head
scarves is violative of Article 15(1) of the Constitution of India
under the grounds of sex and religion and based its decision only
on the grounci that it did not discriminate on the ground of religion

alone.

BECAUSE ti{_e Hon’ble High Court erred in holding that the action
on the part cif the Respondents and the impugned orders which
prohibited Muslim girls from wearing the headscarf in college did
not violate thie right to freedom of sp-eech and expression under
Article 19 (lj (a) or the right to privacy under Article 21 of the
Constitution on the ground that these are ‘derivative rights’” and

not ‘substantive rights’ despite the fact that these are core
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fundamental rights and hence an violation of these would be

violation of substantive rights of the Petitioners.

Because the Hon’bl-e High Court ought to have appreciated the law
laid down in Ashok Kumar Gupta vs. State of U.P.(1997) 5 SCC
201 with regar,d' to importance of equality in opportunity for the
marginalised :.wk;ere this Hon’ble Court held, “In order to bridge
the gap ber;;veen ir.-eﬁjua/iryf in results and equcﬁity in fact,l\
protective df'sicriminan'on prc/)w'des equality of opportunity. Those

who are zméauq/s cannot be treated by identical standards.

Equaliry in law certainly would not be real equality In  the

circumstances, equality of opportunity depends not merely on_  th

absence of disparities but on the presence of abilities and

opportunities, De jure equality must ultimately find its raison
d'etre in de-fact equality. The State must, therefore, resort to
protective discriminatioh for the purpose of making people, who
are fuctually unequal, equal in specific areas.”

BECAUSE the Hon’ble High Court erred in holding that such
impdsition of a ban on the headscarf in uniforms which prevented
Mus,l-im"girls from attending college would not amount to a

violation of Article 14 and 15 of the Constitution as there was no
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‘manifest arbfrr-arfness' or discrimination only because such a
dress code cér uniform was equallly applicable to all students,
regardless of ?religiOn, language, gender or the like, without taking
into accountéthat despite such a uniform being universal, and
applicable to all, its negative impact was only on Musl;m girls who
wore the headscarf who were unable from attending college and no
other persons including boys of other religious communities or
girls of othef religious communities were impacted on a similar\
manner in the implementation of the uniform prescribed and hence
thg_ same amounts to discrimination and manifest arbitrariness

under Arti.cles 14 and 15 of the Constitution.

BECAUSE the Hon'ble High Court ought to have appreciated that
the .present case ‘at hand involves intersectionality of gender and
sex and that there is multiple discrimination as the Petitioners are

women students hailing from a minority community. Therefore,

_ the general interpretation for giving a finding of discrimination

~ under Article 15 (1) has been only if there was any discrimination

shown 6nly on one qf the grounds mentioned. Such a rigid
interpretation -has meant that where discrimination has been
experienced on multiple grounds of sex and religion, and that this -

Hon’ble High Court has recognized multiple grounds of
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discrim_ination. The recognition of intersectionality has begun from
2018 oﬁwards. In Navtej Johar v. Union of India, (2018) 10 SCC
1 whe;ein this Hon’ble Court observed that “This narrow view of
Af;tic!;e'l 3 strips the prohibition on  discrimination of s
elssenti'al content. This fails to take into account the :'r;r-e;rsectional
nan{ré'of sex discrimination, which cannot be said to operate in‘
:'so[a;:‘:'on of other identities, especially from the socio-political and

economic context.” ,

BECAUSE the Hon’ble High Court failed to appreciate that such

- prescriptioh of uniform was a violation of the Petitioner’s right to

privacy and autonomy, despite holding that what one desires to
wear is a facet of one’ autonomy and that one's attire is one’s
expression, but that these fundamental rights are subject to

reasonable restrictions and hence there was no violation of Article

19 (1) (a) and Article 21.

BECAUSE the Hon'ble High Court erred by failing to appreciate
that prohibition on women wearing Hijabs from entering colleges
also violates tﬁe right to education which has been recognized to be
a part of Article 21 of Constitution of India as held by this Hon'ble
Court in Unni Krishnan, J.P. v. State Of Andhra Pradesh and

Others, 1993 SCR (1) 594 and Mohini Jain v. State of
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Karnataka, 1992 SCR (3) 658, where it held that: “The Right to
l{fe"‘is the compendious expressioﬁ Jfor all those rights which the
- Cowrt r.n_ust enforce because they are basic to the dignified
' enjbymen.r of life. It extends to the full range of conduct which
thez’ndh;idual is free to pursue. The right to education ﬂows directly
from the right: to life. IThe' right to life under Article 21 and thg

dignity of an individual cannot be assured unless it is

accompanied by the right to, education. The State Government is
under an obligation to make endeavours to provide educational

facilities at all levels to its citizens.”

XII. BECAUSE the Hon'ble High Court erred by failing to appreciate
the recognised principle of freedom of expression and privacy
rights enunciatéd by the Hon'ble Supreme Court in National Legal
Services Authority v. Union of India, (AIR 2014 SC 1863) and
K.S Puttusamy (2017) 10 SCC 1 respectively. As held by this
Hon'ble Court in National Legal Services Authority of India,

AIR 2014 SC '1|863, that: “Everyone has the‘rr‘ght to freedom of

opinion and expression, regardless  ¢f sexual orientation " or
gender idenfity. This includes the expression of identity or
personhood i through speech, deportment, dress, bodily

characteristics, choice of name, or any other means, as well as the
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[reedom to seek, receive and impart information and ideas of all
kinds, including  with regard to human rights, sexual orientation
and gender identity, through any medium and regardless of

frontiers. "

BECAUSE the Hon’ble High Court erred in holding that
permitting Musl}m girls to wear the Hijab, would be_‘required as a
principle of reasonable accommodation to enable equality, on thel~
ground that such accommcidétion cannot be said to be reasonable
because uniforms should be applicable to all students alike and that

there cannot be any relaxation of such requirements.

BECAUSE tl?ne Hon'ble High Court failed to appreciate that the
international I,conventions such as The UN Convention on the
Elimination qf all forms of Discrimination (“CEDAW?™) in Article
2 of CEDAW requires State Parties to condemn discrimination
against women in all its forms and to adopt appropriate legislative
and other rﬁeasures, including sanctions where appropriate,
prohibiting all discrimination against women and to refrain from
engaging in any act or practice of clis-crimination against women
and té '.ensure that public authorities and institutions shall act in
cor}fonnit'y with this obligation; To take all appropriate measures to

eliminate discrimination against women by any person,
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organisation or enterprise in particular in the political, social,
economic and cultural fields. Articlle 3 requires that States parties
shall take all appropriate measures, including legislation, to ensure
the full development and advancement of women, for the purposes
of guaranteeir_jlg them the exercise and enjoyment of }‘1‘u'man rights
and fundameréltal freedoms on a basis of equality with men. In thq\
@ present case. gthe Hon'ble High Court failed to appreéciate that the.
prescription pf prohibiting head scarves actively discriminates\
against women, which prevents them from enjoying rights
ensured to them under CEDAW and the same wquld also amount

to a violation of Article 51 of the Constitution.

6. GROUNDS FOR INTERIM RELIEF:
" That vide impugned judgment and final order dated 15.03.2022 in W.P.(C)
No. 2347 of 2Q22 the Hon’ble High Court of Karnataka has dismissed the
Writ Petition ﬁ]e;d by the Petitioner therein and has erroneously disposed the

‘Writ Petition h@lding that wearing of Hijab by Muslim women does not form

a part of essenlti‘al religious practice in Islamic faith, and that prescription of
school uniform is only a reasonable restriction-which the students cannot
obje'ct to, and that prdscription of head scarves do not violate the Articles 14,
15, 19(1)(a)l, and -21I,of the Constitution of India, and that the impugnedl

Order dated 05|.02.2022 which prohibits head scarves in universities is valid.
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The ban on head scarve%s directly and indirectly discriminates against Muslim
women and is violativé of Article 14 and Aﬁicle 15(1). Denial of entry to
universities 1s an mﬁingement of right to education under Article 21.
Further, the Hon’ble High court has failed to take into consideration the duty
of the State to fulfil obligations under international conventiﬂo_ﬁs such as
CEDAW. The Hon'bie High Court has failed to apply important precedents

~ laid down by this Hon’ble Court to the present case, nor were the act of the.

State adjudicat;:_d based on established ‘constitutional tests to hold that the
proscriptionl of,‘ heat;l scarves were rleasonable restrictions prescribed under
“the Constilt.utio.n'of india. That the Petitioners have a good case on merits and
no prejudice silh‘éll be caused to the Réspondents herein, if the interim relief

as prayed for is granted.

7. MAIN PRAYER (S)
It is most respectﬁllly prayed that this Hon'ble Court may be pleased to:
a) Grant Special Leave to Appeal against the impugned Judgment and final

Order dated 15.03.2022 passell by the Hon'ble High Court of Karnataka

W.P.(C) No. 2347 of 2022; and
b) Pass such other or further order(s) as this Hon’ble Court may deem fit,

jlst and proper in the facts and circumstances.

8. PRAYER FOR INTERIM RELIEF:
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It is therefore respectfully' praye]d%gact} this Hon'ble Court may be pleased to:
a) Grant ad interim ex-parte stay of the impugnea Judgment and final Order
dated 15.03.2022 passed by the Hon’ble High Court of Karnataka in
W.P.(C) No. 2347 0f 2022: and
b) Pass any order(s) which this I-I‘on‘ble Court may deem just and pgoper in

the facts and circumstances of the case.

FOR THIS ACT OF KINDNESS THE PETITIONER AS IN DUTY

BOUND SHALL EVER PRAY.

SETTLED BY FILED BY
JAYNA KOTHARI | (}
SENIOR ADVOCATE w\
PLACE:NEWDELHI [ANINDITA PUJARI]

Dated: 07.05.2022 : Counsel for the Petitioner
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IN THE SUPREME COURT OF INDIA

CIVIL APPELLATE JURISDICTION

SPECIAL LEAVE PETITION (CIVIL) NO. OF 2022
IN THE MATTER OF:-
WOMEN’S VOICE _ .. PETITIONER
o | “VERSUS- _‘
STATE OF KARNATAKA & ORS. .. RESPONDENTS
' CERTIFICATE

Certified that the Spcmal Leave Petition is confined only to the pleadings before
the Court whose order is challenged and the documents relied upon in those
proceedmgs No addltlonal facts, documents or grounds have been taken or
relled upon in the Spemal Leave Petition. It is further certified that the copies of
the Documents/Ann,exures attached to the Specml Leave Petition are necessary
to answer the Questions of Law raised in the Petition or to make out grounds
urged in the Special Leave Petition for the consideration of this Hon’ble Court.
This certificate is given Ion the basis of the instructions given by the
Petitioner(s)/ person authd'rized by the Petitioner(s) whose affidavit is filed in

support of the Special Lez_ivé Petition,

PLACE: NEW DELHI - | FILED BY
Date: \\;/\(f
[ANINDITA PUJARI)

ADVOCATE FOR THE PETITIONER
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IN THE SUPREME COURT OF INDIA
. CIVIL APPELLATE JURISDICTION

 SPECIAL LEAVE PETITION (CIVIL) NO. OF 2022
IN THE MATTER OF:-

Women's Voice . ... Petitioner
Versus

State of Kamataka & Ors.- - : ...Respondents
@ - AFFIDAVIT

I, Dr. Ruth Manorama, W/o N. Pakkirisamy, aged about 69 years, residing at
#84/2, 2 Cross, 8" Main Road, 3/ Block’J;yanagar East, Bangalore — 560011
do hereby solemnly affirm and states as under:

1. That, I am the General Sceretary and authorised signatory of the Petitioner
organisation and I am fully conversant with the facts of thei present case
and have been authorized to swear this affidavit and as such competent to
swear the present affidavit.

2. That, I say that  have read and understood the contents of the Synopsis and
List of Dates at pages % to "L and contents of Special Leave Petition as

‘. contained in Para -Bf.:.lﬁo‘_._._.:_ at pages'39.. to '8! and state that the

averments of fact ;1:1&-:3 fherein are true to my knowledge and information
derived from the record of the case and those of submission of law made
in question of law, grounds, prayer, certificate and interlocutory
@ applications are true and correct to the best of my knowledge and belief.
3. That, the Annenge 1. ';to f-Sat pages 3% 10 213 filed along with the Special -

——

Leave Petition are true copies of their respective originals.

4.  That, the contents of the above affidavit are true and correct and no part of
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VERIFICATION

Verified at Bengaluru on this J.?J.‘i.\day of March. 2022 that the
'Icontents of the above affidavit are true to the best of my knowledge as
derived from the records of the case as-well as official record. No patt of

this affidavit is false and nothing material has been concealed there from.

s,

.V, oM,
¥+ T ADVOCATE
. 3,v. Complex, Budiaen Cry

el

B 80, Bangatore - 580 04

1 % MAK ik |
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CEDAW 291h Sesslon 30 June 1o 25 July 2003

Effect on Other Treaties (Article 23)
Commitrent of States Parties {Article 24}
Administration of the Convention (Articles 25-30)

INTRODUCTION

On 18 Pecember 1979, the Convention on the Elimination of All Forms of
Discrimination against Women was adopted by the United Nations General
Assembly. It entered into force as an international treaty on 3 September 1981
after the twentieth country had ratified it. By the tenth anniversary of the
Convenlion in 1989, almast one hundred nations have agreed to be bound by its
orovisions.

The Convention was the culmination of more than thifty years of work by the
United Nations Cemmission on the Status of Women, a body establighed in
1946 to monitor the situdtion' of women and 1o promote women's rights. The
Commission's wark has been instrumental in bringing to light al! the areas in
which women are denied equality with men. These efforts for the advancement
of women have resulted in séveral declarations and conventions, of which the
Convention on the Elimination of All Forms of Discrimination against Women is
the central and most comprehensive document.

Among the international human rights treaties, the Convention takes an
important place in bringing the female half of humanity into the focus of human
rights concerns. The spirit of the Conventicn is rooted in the goals of the United
Nations: to reaffirm faith in fundamental human rights. in the dignity,v and worth
of the human person, in the egual rights of men and women. The present
document spells out the meaning of equality and how it can be achieved. In so
doing, the Convantion establishes not onfy an international bill of rights for
wamen, but also an agenda for action by countries to guarantee the enjoyment
of those rights.

In its preamble, the Convention explicitly acknowledges that “extensive
discimination against women continues to exist”, and emphasizes thal such
discrimination "violates the principles of equality of rights and respect for human
dignity”. As defined in article 1, discriminaticn is understood as "any distinction,
exclusion or restriction made 0.1 the basis of sex..in the political, economic,
social, cultural, civil or any other field". The Convention glves positive affirmation
to the principle of equality by requiring States parties to take “all appropriate
measures, Including legislation, to ensure the full development and
advancement of women, for the purpose of guaranteeing them the exercise and
enjoyment of human rights and fundamental freedoms on a basis of equality
with men"{article 3},

The agenda for equality is specified in fourteen subseguent aricles, In its
approach, the Convention covers three dimensions of the siluation of women.
Civil rights and the legal status of women are dealt with in great detail. In
addition, ang urilke other human rights trealies, the Convention is also
concerned with the dimension of human reproduction as welt as with the impact
af cultural factors on gender relations.

The legal status of women recelves the broadest attention, Concern over the
basic rights of political participation has not diminished since the adoption of the
Convention on the Political Rights of Women in 1952. Its provisions, therefore,
are restated in article 7 of the present document, whereby women are
guaranteed the; rights to vote, to hold public office and to exerclse public
functions. This includes equal rights for women to represent their countries at
the international level (article 8). The Convention on the Nationality of Married
Women - adopted in 1957 - is integrated under article 9 providing for the
statehood of women, irrespective of their marital status. The Convention,
thereby, draws attention to the fact that often women's legal status has been
linked to marriage, making them dependent on their husbhand's nationality rather
than individuals in their own right. Articles 10, 11 and 13, respectively, affirm
women's rights to non-discrimination in education, employment and ecanomic
and social activities. These demands are given special emphasis with regarg to
the situation of rural women, whose particular struggles and vital economie
contributions, as noted in article 14, warrant more attention in palicy planning.
Articie 15 asserts the full equality of women in cwvil and business matiers,
demanding that all instruments directed at restricting women's legal capacity
"shall be deemed null and void". Finally, in article 16, the Convention returns to
the issue of marriage and family relations, asserting the equal rights and
obligations of women and men with regard to choice of spouse, parenthood,
personal rights and command over property.
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Aside from civil rights ssues, the Convention also devotes major attention to @
most vital concern of women, namely their reproductive rights. The preamble
sets the tone by stating that "the role of women in procreation should not be a
basis for discrimination”. The link between discrimination and women's
reproductive role Is a matter of recurrent concern in the Convention. For
example, it advocates. in arlicle 5, "a proper understanging of maternity as a
social function”, demanding fully shared responsibility for child-rearing by both
sexes. Accordingly, provisions for maternity protection and child-care are
proclaimed as essential rights and are incorporated into all areas of the
Convention, whether dealing with employment, family law, health core or
education. Society's cbligation extends to offering social services, especially
child-care facilities, that allow individuals to combine family responsibilities with
work and participation in public life. Special measures for maternity protection
are recommended ang "shall not be considered discriminatory”. (article 4). "The
Convention also affirms women's right to reproductive choice. Notably, it is the
only human rights treaty fo mention family planning. States parties are.obliged
to include advica on family planning in the education process (article | O.h) and
lo develop family codes that guarantee women's rights “to decide freely and
responsibly on the number and spacing of their children and to hove access (0
the information, education and means to enable them to exercise these rights”
{article 16.8). i

The third general thrust of the Convention aims at enlarging our understanding
of the concept of human rights, as it gives formal recagnition to the influence of
culture and tradition on restricting women's enjoyment of their fundamental
rights. These forces take shape in sterectypes, customs and narms which give
rise to the muititude of legal, political and economic constraints on the
advancement of women. Noting ‘this interrelationship, the preamble of the
Convention stresses "that a change in the traditional role of men as well as the
role of women in society and in the family is needed to achieve full equality of
men and women". States parties are therefore obliged to work towards the
modification of social and cultural patterns of individual conduct in order 1o
gliminate “prejudices and customary and all other practices which are based on
the idea of the infericrity or the supericrity of either of the sexes or on
stereotyped roles for men and women™ (article 5). And Article 10.c. mandates
the revision of textbooks, schoo! programmes and teaching methods with a view
to eliminating stereotyped concepts in the field of education. Finally, cuitural
patterns which idefine the public realm as a man's world and the domestic
sphere as women's domain are slrongly targeted in all of the Convention's
provisions that affirm the equal responsibilities of both sexes in family lite ang
their equal rights with regard to education and emptoyment. Altogether, the
Convention provides @ comprehensive framework for challenging the various
forcas that have created and sustained discrimination based upon sex.

The implementation of the Convention is menitored by the Commiltee on the
Elimination of Discrimination against Women {CEDAW). The Committeg's
mandate and the agministration of the treaty are defined in the Articles 17 to 30
of the Convention. The Committee is composed of 23 experts nominated by
their Governments and elected by the States parties as individuals "of high
moral standing and competence in the field covered hy the Convention”,

At least every four years, the States parties are expected to submit a national
report to the Committee, indicating the measures they have adopted to give
offect to the provisions of the Conventicn. During its annual sesslon, the
Committee members discuss these reports with the Government
representatives and explore with them areas for further action by the specific
country. The Committee also makes general recommendations to the States
parties on matters concerning the elimination of discrimination against women,

The full text of tr'ne Convention is set out herein

VEN THE EL TICN LLF F DISC
AGAINST WOMEN

The States Partles to the present Convention,

Nating that the Charter of the United Nations reaffirms faith in
fundamental human rights, in the dignity and worth of the human
" parson and in the equal rights of men and women,

https:/iwww.un.orgiwomenwatchidaw/cadaw/text/aconvention.him
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Noting that the Universal Declaration of Human Rights affirms the
principle of the inadmissibility of discrimination and proclaims that
all human beings are born free and equal in dignity ang rights and
that everyons is entitled to all the rights and freedoms set forth
therein, without distinction of any kind, including distincticn based
on sex,

Noting that the States Parties to the Inlernaﬂonal Covenants on
Human Rights have the obligation to ensure the equal rights of
men and women to enjoy all economie, social, cultural, civil and
political rights,

Cansidering the international conventions concluded under the
auspices of the United Nations and the specialized agencies
promoting equality of rights of mén and women,

Noting also the resolutions, declarations and recommendations
adopted ;by the United Nations and the specialized agencies
promoting equality of rights of men and women,

Concernéd.-however, that despite these various instruments
axtensiveg discrimination against women continues to exist,

@ Recalling that discrimination against women violates the principles
of eguality of rights and respect for human dignity, is an obstacle
to the participation of women, on equal terms with men, in the
political, social, economic and cultural life of their countries,
hampers the growth of the prosperity of society and the family and
makes more difficull the full development of the potentialities of
women in the service of their countries and of humanity.

Concerned that in situations of poverty women have the least
. access to food, health, education, training and opponunmes for
employment and other needs,

Convinced that the establishment of the new international
economic order based on equity and justice will contribute
significantly towards the promotion of equality between men and
WOMmER,

Emphasizing that the eradication of apartheid, all forms of racism,
racial discrimination, colonialism, nec-coloniatism, aggression,
foreign actupation and domination and interference in the internal
alfairs of States s essential to the full enjoyment of the rights of
men and women,

- Affirming that the strengthening of internaticnal peace and
" security, the relaxation of international temsion, mutual co-
. dperation among all States irrespective of their social and
ecoriomic systems, general and complete disarmament, In
particular nuclear disarmament under strict and  effective

- international control, the affirmation of the principles of justice,
_equality and mutual benefit in relations among countries and the
realization of the right of peoples under alien and colonial
"domination and foreign occupalion to self-determination and
independence, as well as respect for national sovereignty and
territorial integrity, will promote social progress and development
and as a consequence will contribute to the attainment of full
equality between men and women,

‘Convinced that the full and complete development of a country,

. the weifare of the world and the cause of peace require the

4 maximum participation of women on equal terms with men in all
. fiplds,

Bearing in ming the great contribution of women to the welfare of
the .family and to the development of society. so far not fully
recognized, the social significance of maternity and the role of
both parents in the family and in the uporinging of children, and
aware that the role of women in procreation should not be a basis
for discrimination but that the upbringing of children requires a
sharing of responsibility between men and women and society as
a whole,
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Aware that a change in the traditional role of men as well as the
role of women in society and in the family is needed to achieve full
equalily between men and women,

Detarmined to implement the principles set forth in the Declaralion
on the Elimination of Discrimination against Women and, for that
purpose, to adopt the measures required for the elimination of
such discrimination in all its forms and manifestations,

Have agreed on ihe following:

PART |
Article !

For the purposes of the present Convention, the term

“discrimination against women” shall mean any distinction; =

exclusion or restriction made on the basis of sex which has the
effect of purpose of impairing or nullifying the recognition,

" enjoyment or exercise by women, irrespective of their marital

status, on a basis of equality of men and women, of human rights
and fundamental fregdoms in the peoliical, economic, social,

s eultural, civil or any other field.
Article 2

' States Parties condemn discrimination against women in all its

forms, agree to pursue by all appropriate means and without delay

* a policy of eliminating discrimination against women and, to this
end, undertake:

(a) To embody the principle of the equality of men
and women in their national constitutions or other
appropriate legislation it not yet incorporated therein
and to ensure, through law and other apprepriate’
means, the practical realization of this princigle;

(o) To adopt appropriate legislative and other
measures, including sanctions where appropriate,
prohibiting all discrimination against women;

(¢} To establish legal protection of the rights of
- women on an equal basis with men and to ensure
' through competent national tribunals and other
* public institutions the effective protection of women
. against any act of discrimination;

{d) To refrain from engaging in any act or practice of
discrimination against wemen and lo ensure that
public authorities and instilutions shall act in
canformity with this obligation;

“(e) To teke all 'appropriate measures to eliminate
discrimination against women by any person.
organization or enterprise;

[}

(N To take all appropriate measures, including
legistation, to modify or abolish existing laws,
regulations, customs and practices which constitute
discrimination against women, :

(g) To repeal all national penal provisions which
constitute discrimination against women.,

Artlcle 3

States Parties shall take in all fields, in particular in the political,
social, economic and cultural fields, all appropriate measures,
including legislation, to en sure the full development and
advancement of women . for the purpose of guaranteeing them
the exercise and enjoyment of human rights and fundamental
freedoms an a basis of equality with men.

Article 4
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1, Adoption by States Parlies of temporary special measures
aimead at acceleraling de fagto equality between men and women
shall nol be considered discrimination as defined in the present
Convention, but shall in nc way entaii as a consequence the
maintenance of unequal or separate standards; these measures

" shall be discontinued when the objectives of equality of
hpporiunity and treatment have been achieved.

2 Adopnon by States Parties of special measures, including those
‘measures contained in the present Convention, amed at

" protecting maternity shall not be considered discriminatory.

Articie 5

States Parties shall take all appropriate measures:

(a) To modify the social and cultural patterns of
conduct of men and women, wilh a view to
achieving the elimination of prejudices and
customary and all other practices which are based
on the idea of the inferiority or the superiority of
_ either of the sexes or an stersotyped roles for men
and women,

. Ib) To ensure that family education includes a
proper understanding of maternity as & social
function and the recognition of the common
responsibility of men and women in the upbringing
and development of their children, it being
understood that the interest of the children is the
. primordial consiiieration in all cases.

Article 6

States Parties shall take all appropriate measures, including
legislation, to suppress all forms of trafic in women and
exploitation of prostitution of women,

PART I

Article 7

States Parties shall take all appropriate measures to eliminate
discrimination against women in the palitical and public life of the
country and, in particular, shall ensure to women, on equal terms
with men, the right:

(a) To vote in all elections and public referenda and
to be eligible for election to all publicly elected
bodies;

(B} To participate in the formulation of government
policy and the implementation thereof and to hold
public office and perform all public functions at all
levels of government;

{c) To participate in non-governmental organizations
and associations concerned with the public and
political life of the country.

Article 8

States Parties shall take all appropriate measures to ensure to
women, on equal terms with men and without any discrimination,
the opportunity to represent their Governments at the international
level and to participate in the work of international organizations.

Article 9

1, States Parties shall grant women equal rights with men to
acquire, chahge or retain their nationality. They shall ensure in
particular that neither marriage to an alien nor change of
nationality by the husband during marriage shall automatically
change the nationality of the wife, render her stateless or force
upon her;the nationality of the husband.
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2. States Parties shali grant wemen equal rights with men with
respect to the nationality of their children.

PART Il
Article 10

States Parties shall take all appropriate measures to eliminale
discrimination against women in order to ensure to them equal
rights with men in the field of education and in paricular to
ensure, on a'basis of equality of men and women:

(a} The same conditions for career and vocational
guidance, for access to studies and for the
achievernent of diplomas in  educational
establishments of all categories in rural as well as in
urban areas. this equality shall be ensured in pre-
school, general, technical, professional and higher
technical education, as well as in all types of
vocational training;

(b) Bccess to the same curricula, the same
examinations, teaching staff with gualifications of

@ the same standard and school premises and
equipment of the same quality;

{c) The elimination of any sterectyped concept of
ihe roles of men and women at all levels and in all
forms of education by encouraging coeducation and
other types of education which will help to achieve
this aim and, in particular, by the revision of
textbooks and school programmes and the
adaptation of teaching methods,

(d y The same opportunities to benefit from’
scholarships and other study grants;

(&) The same opportunities for access to
programmes of continuing education, including aduit
and functional literacy programmes, particulary
those aimed at reducing, at the earliest possible
time, any gap in education existing between men
and women,

{f) The reduction of female student drop-out rates
and the organization of programmes for girs and
women who have left schoo! prematurely,

{g} The same Opporiunities to participate actively in
sports and physical education;

(n} Access to speciﬁc' educational information to
help to ensure the health and well-being of families,
including information and advice on family planning.

Article 11
@ " 1. States Parties shall take all appropriate measures to eliminate
- diserimination against women in the field of employment in order
to ensure, on a basis of equality of men and women, the same
rights, in particular:

(8} The right to work as an inalienabie right of all
- human beings:

(D} The right to the same employment apportunities,
including the application of the same criteria for
selection in matters of employment;

(g} The right free choice of profession and
employment, the right to promotion, job security and
all benefits and conditions of service and the right to
receive vocational training and retraining, including
apprenticeships! advanced vocational training and
recurrent training;
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{d) The right to equal remuneration, including
penefits, and to equal treatment in respect of work
of equal value, as well as equality of treatment in
the evaluation of the quality of work;

(8} The right to social security, particularly in cases
of- retirement, unemployment, sickness. invalidity
and old age and other incapacity to work, as well as
the right lo paid leave,

{f}; The rignt to protection of health and to safety in
working conditions, including the safeguarding of
the function of reproduction.

2. In order to prevent discrimination against women on the
grounds of marriage or maternity and to ensure their effective right

to work, States Parlies shall take appropriate measures: -

(a) To prohibit, subject tc the imposition of
sanctions, dismissal on the grounds of pregnancy or
of maternity leave and discrimination in dismissals
ort the basis of marital status:

@ {b) To introduce maternity leave with pay o with
: comparable social benefits without loss of former
employment, seniority or sccial allowances;

-
(¢) To encourage theprovision of the necessary
supporting social services to enable parents to
combine family obligations with work responsibilities
aRd participation in public life, in particular through
promoting the establishment and development of a
network of child-care facilities:

(d} To provide special protection to women during:
pregnancy in types of work proved to be harmiul to
them.

" 3. Protective legisiation relating to matters covered in this article

. shall be reviewed periodically in the light of scientific and
techhological knowledge and shall be revised, repealed or
extended as necessary,

- Article 12

. 1, States Parties shall take all appropriate measures to eliminate
discrimination against women in the field of health care in order to
ensure, on a basis of equality of men and women, access to
health care services, including those related to family planning.

2. Notwithstanding the provisions of paragraph | of this article,
States - Parties shall ensure to women appropriate services in
connection with pregnancy, confinement and the past-natal
period, granting free services where necessary, as well as
adequate nutrition during pregnancy and laclation.

@ Article 1.’5

Stafes Parties shall take all appropriate measures te eliminate
discrimination against women in other areas of economic and
social life in order to ensure, on a basis of equality of men and
women, the same rights, in particular.

- {a) The right to family benefits;

{b) The right to bank loans, mortgages and other
forms of financiat credit;

(¢} The right ta participate in recreational activities,
sports and ail aspects of cultural life.

Article 14

1, States Parties shall take into account the particular problems
faced by rural women and the significant roles which rural women
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play in the economic survival of their families, including their work
in the non-monetized seclors of the economy, and shall take all
gppropriate measures 10 ensure the application of the provisions
of the present Convention to women in rural areas.

2. States Parties shall take all appropriate measures to eliminate

. discrimination against women in rural areas in order to ensure, on

a basis of equality of men and women, that they participate in and
benefit from rural development and, in particular, shall ensure to
such women the right:

i
(a) Te -paricipate in the elaboration and
implementation of development planning at all
levels, )

(b} To have access to adequate health care
{acilities, incluging information, ceounseliing and
servicas in family planning,

(c) To benefit directy from social security
programmes;

(d) To obtain all types of training and education,
formal and non-formal, including that relating to
functional literacy, as well as, inter alia, the benefit
of all community and extension services, in order to
increase their technical proficiency:

-’

(e} To organize self-help groups and co-operatives
in order to obtain egqual access to economic
opportunities  through  employment  or  self
employment;

{f) To participate in all community actlvities;

(g) To have access to agricultural credit and loans,
marketing facilities, appropriate technelogy and
equal treatment in land and agrarian reform as well
as in jand resefilement schemes;

(h) To enjoy adequate living conditions, particularly
in relation to housing, sanitation, electricity and
waler supply, transport and communications.

PART IV
Artlele 15

1. States Parties shall accord to women equality with men before
the law.

2. States Parties shall accord to women, in civil matters, a legal
capacity identical to that of men and the same opportunities to
exercise that capacity. In particular, they shall give women equal
rights to conclude contracls and to administer property and shall
reat them equally in all stages of procedure in courts and
tribunals..

3. States Parties agree that all contracts and all other private
instruments of any kind with a legal effect which is directed at
restricting the lagal capacity of women shall be deemed null and
vold.

4. States Partles shall accord to men and women the same rights
with regard to the law relating to the movement of persans and the
freedom to choose their residence and domicile.

Article 16

1. States Parties shall take all appropriate measures to eliminate
discrimination against women in all matters relating to marriage
and family relations and in particular shall ensure. on a basis of
equality of men and women:

(a) The same right {o enter into marriage,

L
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" () The same right freely lo choose a spouse and to
enter into marriage only with their free and full
consent; .

(c} The same rights and responsibilities during
marriage and at its dissolution;
: '
(d} The same rights and responsibilities as parents,
irrespective of their marital status, 1n matters relating
to their children, in all cases the interests of the
children shall be paramount,

(e) The same rights to decide freely and responsibly
on the number and spacing of their children and to
have access to the. information, education and
means to enable them to exercise these rights;

(A The same rights and responsibilities with regard
to guardianship, wardship, trusteeship and adopticn
of children, or similar institbtions where these
concapts exist in national iegislation; in all cases the
interests of the children shall be paramount;

{g) The same personal rights as husband and wile,
including the right to choose a family name, a
professton and an occupation;

{h) The same rights for both spouses in respect of
the  ownership, - acquisition,  management,
administration, enjoyment and disposition of
property, whether free of charge or for a valuable
consideration,

-2, The betrothal and the marriage of a child shall have ne legal

effect, and all necessary action, including legislation, shall be
taken to specify a minimum age fer marriage and to make the
registration of marriages in an cfficial registry compulsory.

PART V
Article 17

1. For the purpose of considering the progress made in the
implementation of the present Convention, there' shall be
established a Committee on the Eliminalion of Discrimination
against Women (hereinafter referred to as the Committee)
consisting, at the time of entry into force of the Cenvention, of
eighteen and, after ratification of or accession to the Conventlon
by the thirty-fifth State Party, of twenty-three experts of high meral
standing .and competence in the field covered by the Convention.
The experts shall be elected by States Parties from among their
nationals. and shall serve in their personal capacity, consideration
being given lo equitable geegraphical distribution and to the
representation of the different forms of civilization as well as the
principal legal systems.

2. The members of the Committee shall be elected by secret
ballot from a list of persons nominated by States Parties. Each
State Party may nominate one person from among its own
nationals. |

3, The initial election shall be held six months after the date of the
entry into force of the present Convention. At least three months
before the date of each election the Secretary-General of the
United Natlons shall address a letter to the States Parlies inviting
them to, submit their nominations within two months. The
Secretary-General shall prepare a list in alphabetical order of all
persons thus nominated, indicating the States Parties which have
nominated them, and shall submit it to the States Parties.

4. Elections of the members of the Committee shall be held at a

" meeling of States Parties convenad by the Secretary-General at

United Nations Headquarters. At that meeting, for which two thirds
of the _States Parlles shall constitute a quorum, the persons
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glected to the Committee shall be those nominees who obtain the
largest number of votes and an absolute majerity of the votes of
the representatives of States Parties present and voting.

5. The members of the Committee shall be elected for a term of
four years. However, the terms of nine of the members elected at
the first election shall expire at the end of two years; immediately
after the first election the names of thése nine members shall be
chasen by tot by the Chairman of the Committee.

6. The elect:on of the five additional members of the Committee
shall be held in accordance with the provisions of paragraphs 2, 3
and 4 of this aricle, following the thirty-fifth ratification or
accession. The terms of two of the additional members elected on
this occasion shall expire at the end of two years, the names of

these twe members having been chosen by lot by the Chairman of )

the Committee.

7. For the filling of casual vacancies, the State Party whose expert

". has ceased to function as a member of the Committee shal
appoint ancther expert from among its nationals, subject to the
approval of the Committee.

@ ; 8. The members of the Committee shall, with the approval of the
General Assembly, receive emoluments from United Nations
. resources on such terms. and conditions as the Assembly may
- 'decide, having regard lo the ‘importance of the Committeg's
' responsmmtles

ks

" 9. The Secretary-General of the United Nations shall provide the
necessary staff and facilities for the effective performance of the
. functicns of the Committee under the present Convention,

Arﬂcfe 18

"1, States Parties undertake to submit to the Secretary- General of
the United Nations, for consideration by the Committee, a report
on the legislativa, judicial, administrative or other measures which
they have adopted to give effect to the provisions of the present
Convention and on the prograss made in this respect:

{a) Within one year after the entry into force for the
State concerned;

. ' {b) Thereafter at least every four years and further
whanever the Committee so requests.

2. Reports may indicate factors and difficulties affecling the
" degree of fulfiiment of obligations under the present Convention.

Article 19
1..Th¢ Commitiee shal%adopt its own rules of procedure.

2. The Committee shall elect its officers for a term of two years.

@ Articie 20 ' '

1. The Committee shall normally meet for a perod of not mare
than two weeks annually in order to consider the repors
submitted in accordance with article 18 of the present Convention.

2. The meetings of the Committee shall normally be held at United
Mations Headguarters or at any other convenient place as
determined by the Committee. (amendment, status of ratification)

Articla 21

1. The Committee shall, through the Econemic and Social

Council, report annually to the General Assembly of the United

Nations on its activities and may make suggestions ang general

recommendations based on the examination of reports and

informalion received from the States Parties. Such suggestions

and general regommendations shall be included in the report of
!

ntps:/Awww.un.orgivemenwatch/dawicadaw/textzeconvention.him

A3



3121722, 5116 PM

163

CEDAW 201h Saeslon 30 June to 25 July 2003

the Committee together with comments, if any, from States

Parties: ;

2. The Secretary—GeneraI of the United Nations shall transmit the
reports of the Committee to the Commission on the Status of
Women for its infarmation,

Article 22

The specialized agencies shall be entitleg to be represented atthe
consideration of the implementation of such provisions of the
present Convention as fall within the scope of their activities. The
Committee may invite the specialized agencies to submit reports
on the implementation of the Convention i areas falling within the
scope of their activities.

PART VI
Article 23

Nothing in the present Convention shal! affect any provisions that
are more conducive t¢ the achievement of equality between men
and women which may be contained:

{a) In the legislation of a State Party, or

(b} In any cther international convention, treaty or
agreement in force for that State,

Article 24

States Parties undertake to adopt all necessary measures at the
national level aimed at achieving the fult realization of the rights

.racognized in the present Convention,

Artlcle 25

1. The present Convention shall be open for signature by afl
States.

2. The Secretary-Generai of the United Nations is designated as
the depositary of the present Convention.

3. The present Convention is subject to ratification. Instruments of
ratification shall be deposited with the Secretary-General of the
United Nellons

4. The present Convention shall be open to accession by all
States. Accession shall be effected by the deposit of an
instrumeat of accession with the Secretary-General of the United
Nations, :

Articie 26

1. A request lor the revision of the present Convention may be
made al any time by any State Party by means of a notification in
writing addressed to the Secretary-General of the United Nations.

2, The General Assembly of the United Nations shall decide upon
the steps, if any, to be taken in respect of such a request,

Article 27

1. The present Convention shall enter into force on the thirtieth
day after the date of deposit with the Secretary-General of the
United Nations of the twentieth instrument of ratification or
agccassion,

2. For each State ralifying the present Canvention or acceding to

it after the deposit of the twentieth instrument of ratification or
accession; the Convention shall enter inte force on the thirtieth
day after the date of the deposit of its own instrument of
ratification or accession,

Articla 28

hitps:fwwwun.orgivomenwalch/daw/cadawi(ext’econvention.him
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IN THE HIGH COURT OF KARNATAKA AT BANGALORE

W.P.No._____ /2022
BETWEEN:
Smt. Resham Petitioner
AND,
The State of Kamataka & others -.. Respondents
SYNOPSIS
| Date | Event
' 2811272021 The Petitioner herein” along with other female
| students who profess the Islamic faith were denied
E entry into the Respondent college premises and have
been barred from attending. the classes held in the
Respondent College on the ground that they were
wearing:a Hijab (headscarf).
.. ’;78!01f2021 The Petitioner has made representations to the Respondents herein,
| ynderling the grievance and requesting lo be allowed to wear the
Hijab insitle the Respondent College premises.

'BRIEF FACTS OF THE CASE

The Petitioner is a Smdems studying in the Respondent, Government-run Pre-University
College On- 28!121’2021 the Pelitioner herein along with other female students who
profess the Islamic t"auh were denied entry into Ihe college premises and have been barred
from attending lhe classes held in the Respondent College. The Respondent College has
demed entry and aLcess 10 the Petitioners herein and other students, on the ground that
they were wearing Huab (headscarf). It is the contenlion of the Respondent College that
the Petitioners and the other similarly placed students have violated the dress code of the

college by merely wearing 8 Hijab, &nd lor that reason, they have been denied entry into
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the Respondent College premises and arc restricted from attending their classes therefore

also infringing on the right 1o educatien. The Respondent College has not allowed the

Petitioner and the other-femalc students from entering the college premises and to attend

classes, 11l] date.

The Constitution of India guarantees the Freedom of Conscience and the right to profess,
practice and propagate religion, while reserving the State’s right to interfere with the
religious matter, only if it invol‘;cs an issuc relating to public order, morality and heaith.
The right of women to have the choice of dress based on religious injunctions is a
fundamental -right protected under Aricle 25(1), when such prescription of dress' is an

essential part of the religion.

Taking away the pracﬁcc of wearing thé I;[ija.b from women who profess the Islamic faith,
results in a fundamen;wl change is the character of the Islamic religion, For this reason,
the practice of wca:ing the Hijab constitutes as an essential and integral part of Islam. The
religious practice of wearing the Hijab is neither entangled in publilc law nor is there any
conflict between me:"Petilioner's Right to Religious Freedom and the State's duty to

regulate public affairs in matters of general nature or secular activities.

The Shariah mandates women 10 wear the headscarf, and therefore, the actions of the
Respondent College® in banning the headscarf within the premises of the college, is

repugnant 10 protection of thie religious freedom as provided under Article 25(1).

- l :
Place: Bangglore ,LL/( | ~
Date: B\ - 0} - 2. 2 | Advbeate Tor Petitioner

Shadbea bl o b &L yanna)
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IN THE HIGH'COURT OF KARNATAKA AT BANGALORE
(ORTJINAL JURISPICTION)
‘W.P.No.___ /2022

BETWEEN:

1. Smt. Resham, 3 .
D/oK. Faruk -
Aged about 17 years,.

Through Next friend

Sri. Muﬁafak |
S/o F. Faruk )
Aged about 21 years,

Both Residing at: No. 9-138, Perampali Road,
Santhekatte, Santhosh Nagara, Manipal Road,
Kunjibettu Post, Udupi,

Karnataka ~ 576105

PETITIO_NER
AND:

1. State of Ka'fnlataka
Represented by the Principal Secretary
Department of Primary and Secondary Education.

2. Government PU College for Girls,
" Behind Syndicate Bank, '
Near Harsha Store, Udupi
Karnataka - 576101 '
Represented by its Principal

3. District Commissioner,
Udupi District, Manipal,
Agumbe - Udupi Highway,
Eshwar Nagar, Manipal,
Karnataka - 576104

4, The Director, ' .
Karnataka Pre-University Board,
Department of Pre-University Education, Karnataka,
18t Cross Road, Sampige Road,
" Maleshwaram, Bengaluru - 560 012.

RESPONDENTS

J Lt
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MELOF WRIT PETITION UNDER ARTICLE 226
AND 227 OF CONSTITUTION OF INDIA

The Petitioners above named begs to submit as follows:

1. The Petitioner is a Students studying in the Respondeht, Government-

run Pre-University College. The Petitioners are aggrieved by the illegal
and discriminatorjv actions taken by the Respondent Pre- Unwersny
College, which has denied her ¢ntry into College on the sole ground of
wearing the Hgab (Headscarf] Being aggrieved by this illegal, mamfestly
arbitrary, d1scr1m1natory and exclusionary action of the Respondent

University, by singlmg out the candidate who is Petitioners herein, the

above Writ Petition is being preferred.

BRIEF FACTS

It is submitted that Petitioner No.1 is 2 ond PUC Student, studying i

the Respondent, Government PU College for Girls, Udupi. The Petitionér

believes ‘that the outcome of this Writ Petition will save the interest of

“the Student community at large. The ID Card of the petitioner -5

oduced herein as ANNEXURE “A”. The Petitioner is represenled
tb.rough her next friend {brother) Sri. Mubarak. The Aadhar c&f ds of the
Peunoner and her next frlend is herewith marked and prodme‘i a8
A.NNEXURE Al & A2 [t is submitted that the Respondent is 8 7'¢

Unwersxty College run by the Government of Karnataka and ig situe'®

p

JLA

1
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in the Udupi District,
. pi District, hence would come under the am article 12 of

bit of

the constitution of India.

It is submi . '
bmitted that on 28/12/2021 the Petitioner herein along with

oth
er female students who profess the [slamic faith were denied entty

barred from attendmg the

into the college premises and. have been
nt College. The Responden

and access to the Petitioners herein and other students, ont

g a H1Jab (headscarf)

ners and the other

classes held in the Responde t College has

denied entry
[t is the

the ground that they were wearin

contention of the Resporndent College that the Petitio
e dress code of the college by

similarly placed students have violated th
merely wearing & Hijab, and for that reasomn, they have been denied
entry into the Respondent College premises and are restd'icted from
fore also infringing on the right to

attending their classes there
allowed the Petitioner and

pondent College has not

female students from entering the college premlses and to

educauon The Res

the- other
attend classes, tiil date.;,

hat the rights guaranteed under our constitutional

It is submltted t
d timeless rights of “liberty” and ‘“equality”

fabric are the d)’naimc an
however actions of the Respondent College, in restricting the Petitioner
$

the College premises and denying the child
ren

oI entering into

herein I
right t0 education would trample o
ver their 1
ghts

Articles 14, 19, 21, 25(1), 26(b), 21(A), & 15
I (”

ia and thereby rend
er such ac
ton as
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illegal, manifestly arbitrary, exclusionary unconstitutional ang

discriminatory.

It is submitted that the Freedom to erofess. practice and propagate
religion is a fundamental right, which is subject to public order,
morality and health as enshrined under Article 25(1) of the Constitution
of India. It is submitted that the religious practice of wea}lng the Hijab
is neither entangled in pubhc taw nor is there anyl conflict between the
Petitioner's Right to Religious Freedom and the State’s duty to regulate

public affairs in metters of general nature or secular activities.

 The Constitution of India guarantees the Freedom of Conscience and
the right to profese, practice and propagate religion, while reserving the
State's right to mterfere with the religious matters, only if it involves an
issue relatmg to pubhc order, morality and health. However with the
lack of any such imminent necessity to garner such unsought action,
the Respondent College has singled out the petitioner herein along with
a handful of female ‘students belonging to the Islamic faith and

bltranly and 1ndeﬁn1tely denied them access/entry to college as well
their edu'cetlon. The manner in which the Respondent College has
ousted Lhe.l’etitioner not only creates a stigma amongst her batch mates
but ‘a.mong_ the children of entire college, which in turn will affect the

- mental health as well as future prospects of the petitioner movin

forward.

AL
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It is lmPBT&twe to mentlon that the Constitution guarantees protection

to religious practnceo based on what one's conscience profess. In other

words one can retam identity based on the religion. However the state

ought to refram from interfering with the practice of religious affairs,

which would obhterate one’s religious identity especlally in the manner

done so by the Respondent College, which in doing so has also. denied

' ‘
the right to education. The Respondent College without any form of

public consultatlon w1th the students or the student representative of

the college, prior intimatlon or heanng. in the guise of being opposed to

uniform policy of the Respondent ,co'llege,-. have curtailed the right to

education on the sole ground of religion is smacked by malafides,

discriminatory'and poﬁﬁca]ly motivated. By doing so, the state has
failed in its duty to realize the right to human development by denying

the petitioner her education in the manner portrayed above.

It is submitted that in the case of 'Hindu Religious Endowments, Madras
v.-én‘. Lakshmindra Thirtha Swamiar of Sri. Shirur Mutt (1954 SCR 10095),

the Hon'ble Supreme Court has held that:

spreedom of Religion in our Constitution is not confined to

us beliefs on!y; it extends to religious practices as well

which the Constitution itself has laid

religio
subject t0 resmcnons

down. Under Amc!e 26(b), therefore, a rehgtous denomination

anization 'en,roys complete autonomy in the matter of

‘what rites and ceremonies are essential

or org

deciding as 10
0 zh'e 1enets of the religion they hold and no

e

according !

wwreill W



outside authority has any jurisdiction to interfere with the
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decision-in such maiters”

9. It is submitted that the protection of essential practice thus means that -

liberty is béyond the interference by the State and the State has the

obligation. to respect the essential religious practice. Any interference

s ! ) . " = - i
with the person’s right or denominations right thus requires

. . . ' . i . . .
justification of State interest to override such protection. It is clear that

no such justification whatsoever has been forthcoming and the

Respondent College has remained mute on the above aspect till date. It

is imperative to mention thr:;t the principles of liberty enshrined iI_l our
constitution ought not to be given a static approach and must yield to
the present times of an all inclusive interpretation of fundamental rights
guaranteed in our constitution of India. A mere wearing of a Hijab being
an essential pai't of the Islamic religion cannot be the sole ground to
deny education; to the petitioner thus it is nothing but a draconiaﬁ

manner of exeréising state action plagued by malafides.

10. Itis submitted that the Hon'ble Supreme Court ha8 also observed that:
“What cgnsritures the essential part of reiig'fion is primanly to
@ be ascer‘_'tained with reference to the doctrines of that religion
itself. {f the tenets of any religibus sect of the Hindus
prescn’bé that offerings of food should be given to the idol at
particular hours of the day, that periodical ceremonies should

be performed in a certain way at certgin periods of the year

P
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or that there should be daily recu:at of secred texts or
oblations to the s_acred fire, all these would be regarded s
parts of re!ig:'ori' and the mere fact that they involve
expenditure of money or employment of priests and servants
or the use or mazketable commodities would not make them
secular actimities -partaking of a commercial or economic

character all of them are religious practices and should be

regarded as matters of religion within the meaning of Amde

26m)F ,

Fd

11. It is further sﬁb'rnitted that in the case of ‘A.S. Narayana Deeshitult v.

State of A.P. [(1996) 9 SCC 548], the Hon'ble Supreme Court has

observeql that; -
“The protection of Articles 25 and 26 of the Constitution is not

limited to matters of doctrine. They also extend to acts done

. in ﬁzr’ther.ance of religion and, therefore, they contain a

guarantee for -rituals and; observances, ceremonies and

modes of worships which are integral parts of the religion. *

Thus by not keeping a check on such unfettered action op the state ¢
. PR °
; @ deny the petitioner her guaranteed right to education merely th
» on the

ground of wearing the hijab, which is an essentig] relj
gious Practic
€

would t.antamount o reducmg the rule of law o an i d

perception to good social order. This in would g
efeat the

constitutional idealisms by retarding and 1mpcd1ng the
| 80cig) 1ntegrat10n

. {J(:L/)
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promotion of inclusion of pluralism and of abandoning the idea of

alienation or unacceptable social norms.

12. 1t is submitted that in dealing with the question of freedom of religious
practices, the Courté must dwell on to find if such practices are
essential to mamtam the identity of a person to profess hjs faith in the
religion he pracuces a.nd if not allowed, whether it would result in the
wrath of the mJuncuons of the religious doctrine he professes. One of

@ the saﬁeﬁt features of the religious tenets is the moral obligations :that
| one has to carry in formulatisig his conduct. This moral oblige_tijon
cannot be allowed to be intt::rpolated by outside ethos. If the religious

tenets do not a.ﬁow a woman to become a priest, the state ¢cannot import

secular ethos o:f gender equality to allow a woman to be appointed as a

priest, If it is allowed, the constitutional protection will become void and

hollow.

13. ltis submitted that in the case of ‘Commissioner of Police v. Acharyc
Jagadishwaraﬁanda Avadhuta [AIR 2004 SC 2984/ the Hon'ble Supreme
Court has held that:

“The test to determine whether a part or practices is essential

to:the reI_igion is - to find out whether the nature of religion
. will be Ichanged without that part or practice. If the taking
cliyay of that part or practice could result in a fundamental
chan'ge is the character of that religion or in its behalf, then

such part could be treated as an essential or integral part®

J@W
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14. It is submitted that the Article 25f1] couches a negative liberty ensuring

“free from interference or obstacl¢” in practicing the essential part of a

religion, except in situations as referred in the said Article.

15. It is submitted that in the case of Amnah Bint Basheer & Anr. v. Central
Board of Secondary Edubation,__(CBSE) & Ors. {2016 SCC Online Ker

17250) The Hon'ble High Court of Kerala has observed that:

*There are five kinds of rules recognized in Islamic law to classify

the nature of the law for its operation which are as follows:
rs

1. Farz: Strictly obligatory - Five times prayer,
‘Compulsory payment (zakat), Fasting, wearing .of
Hijab ete.

2. Haram: Those are strictly forbidden. Consumpn"on of
tiquor, eating oifpork etc.

3. Mandub: Things which are advice to do. These are
things which r.;'me fails to perform would not cause
any harm t'o h:m like additional prayers apart from

the five times obligatory prayers.

@ 4, Makruh: Which means advice to refrain from. These

_sins are a lesser category which is short of

forbidden, such as wasting food, water, etc.

LLJ’ 7
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5. Jaiz: | This is aboul the things: the retg

- would not
indifferent. These things aré lawful and

reap any rewards.

i | | y
the analysis of the Quranic injuntions and the Hadiths W show

that it is a ‘Farz’ to cover the head and wear the long sleeved dress
except face pal.ft and “exposing the body otherwise is- forbidden

tharam)"

The Copy of the Judgement in Amnah Bint Basheer & Anr. v. Central
Board of Secondary Education (CBSE) & Ors. (2016 SCC Online Ker

'17250) is herewith marked and produced as ANNEXURE- B

16. The diséussiona in the aforementiéned case would show that covering
the héaLd and wearing a long sleeve dress by women have been treated
as an essential part of the Isiamic religion. It follows a fortiori, Article
25(i]. pr_gtects such prescription of the dress c.ode. The only question
rh.at'_lnow remains is, whether the essential practice as above would
off.end '_r.he'- public order, morality, and health or is Iit necessary 0o

- regulate such essential practice to give effect to other provisions of Part

1] of the Constitution,

17.1t is submitted that now, in the present circumstances the petitione’

herein has been denied her right to education by being singled out ons
the ground that she wears a Hijab (Headscarf) fact of therefore, picking

her out from a class of persons and subjecting her to unreasonab:

A
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1 .
.restriction. Such action if goes unchecked, it will rander the constitution

‘and its progressive principle upheld by a cantena of judgements as

ineffective.

18. The discriminatory actions of the Respondent college and the manner in

19.

- {y

imposing the _sam'ellm_ust be taken note of strongly by this qun’ble
Court. It is held-'lgy the apex court that the constitutional courts
assumes further -irﬁportance' when a cla.ss or community who's rights
are in questionl are those Iwho have been object of humiliation,
discrimination, séparatio“n and violenceﬁby ot only the state & society t

large but also at the h_aﬁds of their family.

It is needless to state that wearing of a hijab must not be treated in a

manner such as cheating in an exam, non-payment of fees etc which

r such action of debarring a student [rom

would otherwise rende
attending classes as justified. Education is imperative for the growth of

the ‘society at large and gives hope to our future prospects of this

country however, if such actions of exclusionary practice are

unchecked, it goes against the constitutional morality.

In the case of “Bijoe Emmanuel v. State of Kerala [(1986) 3 SCC 615/, the

Hon'ble Supreme Court held as {ollows:

”Wf;eneuer the F‘unddmental Right to freedom of conscience

and to profess, practise and propagate religion is invoked,

the act complained of as offending the Fundamental Right

, oD
| 41.- -zﬁ"
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must be examined to discover whether such act is to protect
public or:der, morality and health; whaether it is to give effect
to the gther provisions of Part Il of the Constitution or
whetherit is authorized by a law made to regulate or restrict
any eoo:nomic, ﬁpanc:'a!, political or secular activity which
may be associated UJl:Ch religious practice, or to provide for

soctal welfare and reform”.

It is submitted thét the dress code of the Respondent College, wlherein
the ‘Hijab has been banned, is not prescribed by invoking an intf:{:e_st of
publid order or morals of the society. The public order is one which
w;ould _aﬂ'éct community or public at large. The morality is pertaining w0
c;.onscilgnce or moral sense of the prescribed standards in the society,
The-ﬂea!th denotes well-'-being of a person. The restriction placed by the

Respondent College in banning the Hijab can be only on any grounds

' referred as above. In the absence of any of the conditions referred 10

~under Article 25(1), the essential practice cannot be regulated o

" restrained. It is submitted that, a restriction can be imposed under

122.

Article 19(2) of the Constitution in the interest of the security of (¢
’ |
State as contf:mplated under Article 25(1) which also states the freedom

would be subject to the provisions of Part [11 of the .Constitution.

It is submitted that the Petitioner has made representations W
Respondent No. 2 & 3 on 28/01/2022, requesting th;u she be glower! V¥

attend classes in the Respondent College, while wearing her Hijab- The

I JLbe

e
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Representations dated 2870172022, nlong with the acknowledgements

produced s ANNEXURE- C, D, E & F

are herewith marked and

respeetively,

ot a Public Interest

Il is submitied that ijhc present Writ Petition is n

Litigation
11 is submitted that tl{e Petitioner has not preferred any other Petition 1n

any other Court for the same Cause of Action.

Since the Petitioner has no alternative remedy, she has approached this

Hon'ble Court on the [ollowing amonggst other grounds

GROUNDS

a. The Co_nslitufion of India guarantees the Freedom of Conscience and

the right to profess, practice and propagate religion, while reserving

the Statc'é; Tight to interfere with the religious matter, only if it

involves an issue relating to public order, morality and health.

b. The protection of Articles 25 and 26 of the Constitution is not limited

to matters of doctrine. They also extend to acts done in furtherance of

religion and, therefore, they contain a guarantee for rituals and

observances, ceremonles and modes ol worships which are integral

parts of the religion.
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¢. The right of women to have the choice of dress Dt

.. : . . . der ,\rlic]c 25(1 ,
injunctions is a fundamental right plOtcCth un _ )
w I such pl'(‘.scriptioﬁ of dress 18 an cssennal parl of the g _

d. In the case (I;l‘ Amn'ahBint Basheer &AM V. Central Board of

Secondary Education (CBSE} &Ors. (2016 scC OnLine.!'KEF 17250} The

Hon'ble High Court of Kerala has held that the analysis of the
" Quranic injunctions and the Hadiths would show that it is a ‘Farz’to

cover the head and wear the long sleeved dress exéept face part and

exposing the body otherwise {s forbidden (haram)* -

e. Itis submittcid that Islam embraces and encompasscs guidance to
the human in all walks of life, The Shariah consists of two things.
a. The laws revealed through the Holly Quran.
b. The laws that are taken from the lifestyle and teachings of the
prophet Mohamed. This part is called the Hadiths
The Holy Quran cgnsists of broad and gencral'preposir.ions. It is often
through Hadith;fa. Quranié prepositions are interpreted or explained.'
Therefore, va.lidiity of expected conduct of the believer rests on the
credibility of rcpi’orting of Hadiths as well. It is submitted that the Hadiths

have significant role in determing the Shariah law,

f It is submitted that there is a possibility of reporting Hadiths in different

interpretations with respect to the sayings and teaching of pI‘OIJh“ct
Moharned, the Messenger. This is one of the reason, the different school8

of thoughts have come into existence among the Muslims. it is submittsd
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that, as I'dr as lhc' Comlllnumml Courlq arc concerned, when cziicd
upon to decide the rights premiaed on the freedom guaranteed under
Article 25(1) or 26 Is to accomlmodatc such diffarent propositions o
honour such freedom. In' protecting the religious freedoms, the
Constitutional Courts are required Lo.look al the issue from the angle of
freedom guaranteed and not to take-up on the task of validity of such
propositions, as the priests or proponents of such proposition would do.
It is submitted that all such proposition are to be saféguarded,
irrespective of the challenge bcing’;dec for acceptance of such
propositions within or ogtside the religion. The authority to decide what
is valid or not valid should be left to the discretion of the persons referred

under Article 25(1) or to the denominations as referred under Article 26.

It is submitted that in Chapter 24 known as ‘The Light” in verse 31 in
Holy Quran, the command is a3 follows;
“And tell the believing women to lower their gaze and be
modest, and to idisplay of tﬁeir adornment only that which
is apparent, and to draw their veils over their Eosoms, and
not to reveal thé&ir adomment save to their own husbands
or fathers or 5usbands' fathers, or their sons or their
husbands’ sons,: or their brothers or their brothers’ sons or
gisters' Sons, c;r their women, or their slaves, or male
attendants whol-lack vigour, or children who know naught
akedness. And let them not stamp their feet so
I

PR

of women's n
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¢ of their adornment. And turn

as (o reveal what they hid
. . may succeed.”
unto Allah together, O pelicvers, SO that ye may

e original text in Arabic, the veil is

h. It is submitted that in th

'the Islamic digest of Ageedah and Figh’

referred as a ‘Khumur'. In

by Mahmouéi Rida Murad Khumur' is mentioned as fql‘lows:.

*Khumur, or head cover, is the cloth which covers all of the
hair ém ihe head, while the work, ‘uyoob’ (pl. of jaib) means
not o;lly the bosomn, as commonly thought, but it includes the

neck ioo.’ 2
It is subnﬁttcd that the prescription of the dress code as above is
essential and hence must be protected under Article 25 of the

3

Constitution of India.

i. Taking éwéy the practice of wearing the Hijab from women who
profess ‘the Islamic faith, results in a fundamental change is the
“ character of the Islamic religion. For this reason, the practice of
wéaring the Hijab constitutes as an essential and integral part of

islam.

je _Any interreference with the person’s right or denominations’ right.

requires justification of State interest to override such protection.

k._ThclrcLigious practice of wearing the Hijab is neither entangled in

F)u blic law nor is there any conflict between the Petitioner’s Right

1 g
i{)}a»

!
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Religious F‘reedonfand the State's duty to regulate public affairs in

matters of general nature or secular activities.

. The dress codc of the Respondent College, wherein the Hijab has
been banned, is not .prescribed by invoking an interest of public

order or morals of the society.

. The Shariah mandates women to wear the headscarf, and therefore,
the actions of the Respondent College in banning the headscarf
within the premises of the college, {s repugnant to protection of the

religious {reedom as provided under Article 25{1).

. The Responde.'nt College in denying entry into the College premises
and restricting the Petitioners from attending classes, on the ground
that they were wearing a Hijab (headscarf), has actx;:d in an illegal,
unconstitutional a.nd discriminatory manner as their actions are

_violative of Articles 25(1), 26(b}, 21{A), & 15(1).

. The exclusionary praictice of singling out the petitioner herein solely
on the basis of wean':ng a hijab at thereby denying the petitioner her
right to attend classes is against the constitutional morality. That
such an act cannot t%lke the shelter under section19{2} as there lacks

any public interest such action.
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GROUNDS FOR INTERIM RELIEF

'lhe 211 }\e'%])ondcnt has denied petitioner her right to attend classes on y,

sole reason (hat she is wearing a hijab inspite of several representatlon; to

the Respondent No.2. The petitioner believe that it has a very good case on .

merits and prima-facie the impugned acts are unsustainable in law, Thy,
during the pen’dencfhof the writ petition, if the impdgﬁcd action were tg
continue to operate, it would lead not only to multiplicity of proceedings, byt
also harassment to the petitioner, In such an evént, irreparable loss and
injury would be caused to the petitioners, which cannot be set-right at a
later stage. The balance of r;j'onvenitf:nce also heavily weighs in favor of the

grant of interim relief as prayed for in this writ petition. It is therefore just

and proper tofgrant the interim relief as prayed for in this writ petition.

PRAYER

Wherefore, the petitioners humbly pray that this Hon'ble Court may please

to call for records and;

I Issu¢ an appropriate writ, order or direction in the naturs of
mandamus directing the Respondent No.2 not to interfere with the
Petiﬁoner’s fundamental right to practice the essential practict:s of
herarcligion, including wearing of hijab to the 2nd Respondent

University while attending classes;

ii. Issue an appropriate writ, order or direction in the nature of
L

mandamus directing the Respondents to permit the Petitioncr 0

wear hijab (head scarf) while attending her classes, as being-a P&

of essential practice of her religion;

/jM b
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iii. Issue .an appropriate-writ: order or direction in the nature of
mandamus’ declanng that the Petitioner's right to wear hijab is a
I'undamcmal right guaranteed under mhclcs 14 and 25 of the
Constitution of india and is an essential practice of Islam religion;

iv. Issue such Oth‘GII' writ, order or direction.as Lhis Hon'ble Court may

deem fit in the facts and cireumstances of the case.

Interim Praver

Pending disposal of the above writ petition, this Hon'ble Court may be
pleased to direct the Respondent No.2.not to prevent the Petitioner from

attending classes wearing hijab to secure the ends of ju stice.

Place: Bangélore \,«Q
Date: 3| - QJ- 2L Advﬁcate grl‘ tloners

ADDRESS FOR SERVICE

ShathabishShivanna,

Arnav Bagalwadi&Abhishek Janardhan
Advocates, '
151, 2N Main Road, MLA Layout

R.T. Nagar, Bangalore- -560 032,

(P) - 9741763660

Email: shathablshQS@gmanl com
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True Translated copy ofthe G.0 Dated 05.02.2022

Subject: Regarding the Dress Code of students of all schools and colleges
in the state

Reference:
1) Kamataka Education Act, 1983
2} Government Circular No. 509 SHH 2013, dated 31.01. 2014

Order:

As per Section 7(2)(v) of the Kamataka Education Act, 1983 (as mentioned
in Reference 1) students of all educational institutions shall behave as one
family, without restricting themselves to one class of persons, jointly -
maintain and uphold public order. Under Section 133 of the Act, the
government reserves the right to issue appropriate directions to schools and
colleges to ensure maintenance of public order.

As per the Circular mentioned in Reference 2, Pre-University education is
an important stage in students’ lives. As per the Circular, Development
Committees of all schools and colleges have been created to make proper
use of govemment grants, improve basic infrastructure and facilities, and
maintain the quality of education. Schools and colleges are dlrected to
operate as per the decisions of the development committees. -

Any supervisory comlnittees (in government schools and colleges— School
Development and Monitoring Committee or SDMC; in private schools and
colleges— Parent Teacher Association and the management of that
institution) may create policies/rules/codes of conduct in accordance with
government rules, to facilitate a smooth functioning atmosphere for the
students. The decisions. of the committees will be applicable to their
respective institutions. -
All schools and colleges have adopted methods to allow all students to.
_ participate in uniform learning programs. However, it has come to the notice
~of the Department of Education that in some institutions, students are
following practises as per their religion, which is adversely affecting
equality in such schools and colleges.

The following decisions of the Supreme Court and various High Courts arise
from pleas for uniform dress codes instead of personal dress codes.
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. On 4.12.2018, the Kerala High Court in W.P(C) No.
35293/2018 paragraph 9 explained the decision of the Supreme
Court as stated below:

“0. The Apex Court in Asha Renjan & ors v State of Bihar &
Ors [(2017) 4 SCC 397] accepted the balance test when competing
rights are involved and has taken a view that individual interest
must yield to larger public interest. Thus, conflict over competing
rights can be resplved not by negating individual rights, but by
upholding larger rights to remain, to hold such relationships
between institution-and students.” “

2. In Fathima Hussain Sayed v Bhayat Education Society & Ors (AIR~
2003 BOM 75) a similar issye’ pertaining to dress codes arose in
Karthik English School, Mumbai. After investigating the issue, the
Bombay High Court held that the petitioner’s (school Principal’s)
restriction on wearing a headscarf or covering one’s head is not
violative of Article 25 of the Constitution.

3. In accqrdance with the Supreme Court decision in Asha Renjan, the
Madras High Court in Kamalam v Dr. M.G.R Medical University,
Tamilnadu & Ors upheld the dress code issued by the university.
In Sir M.Venkata Subba Rao Matriculation Higher Secondary
School Staff Association v Sir M. Venkata Subba Rao Matriculation
Higher Secondary School (2004) 2 MLJ 653 the Madras High Court
decided on a similar matter, allowing the restriction.

As the Supreme Court and various High Courts have held that restricting
students from coming to school wearing head scarfs or head covering is not
in violation of Article 25 of the Constitution, and after carefully examining
the rules under Karnataka Education Act 1983, the government issues the
following Order: ‘ '

Government Order No. EP 14 SHH 2022 Bangalore, dated 05.02.2022

In exercise of the powers conferred under Section 133(2) of the Kamataka
Education Act, 1983, we direct students of all government schools to wear
the uniform fixed by the state. Students of private schools may wear
uniforms prescribed by the management committees of the school.



19

In colleges that fall under the Kamataka Board of Pre-University Education,
dress code prescribed by the College Development Committee (CDC) or
the administrative supervisory committee must be followed. If the
administration does not fix a dress code, clothes that do not threaten
equality, unity, and public order must be worn.

- As per the instructions and on behalf of Governor of Karnataka, |
- Under Secretary to the Government
Department of Education (Pre-university)
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WP NO 2347/2022 Connected Cases: WP NO. 2146/2022,
, WP NO. 2880/2022, WP NO.3038/2022
AND WP NO.3044/2022

IN THE HIGH COURT OF KARNATAKA AT BENGALURU

[SMT RESHAM AND ANOTHER VS. STATE OF KARNATAKA AND

. OTHERS]
Ci & KSDJ & IMK]:
10.02.2022
(VIDEQ CONFERENCING)
|
ORDER

1. All these writ petitidns/ ,essentially seek to lay a
challenge to the insistence of certain educational institutions
that no girl studeht shall wear the hijab (headscarf) whilst in
the classrboms. Some of these petitions call in question the
Government Order dated 05.02.2022 issued under sections
7 & 133 of the Karnataka Education Act, 1983, This order
directs the Colleige Development Committees all over the
State to prescribe ‘Student Uniform’, presumably in terms of
Rule 11 of Karnataka Educational Institutions (Classification,

Regulation & Prescription of Curricula, etc.) Rules, 1995.

2. A Single Judge (Krishna S Dixit J) vide order dated
09.02.2022 i.e., yesterday, has referred these cases to
Hon'ble the Chief Jlustice to consider if these matters can be
" heard by a Larigler Bench ‘regard being had to enormous

public importance of the questions involved’. Accordingly,
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WP NO. 2347/2022 and connected matters
this Special Bench comprising of three Judges has
immediately been constituted and these cases are taken up

for consideration.

3. We -'ha,ve heard ,the learned Senior Advecates
Mr.Sanjay Hegde & Mr. [?evadatt Kamat appearing for the
petitioners  respectively in  W.P.N0.2146/2022 &
W.P.Np.2880/2022 for some time. Learned Ac]vocate
General appearing for tI"\e’fState also made some

submissions.

4, Mr. Sanjay Hegde, learned Sr. Adv. argues that:

The 1983 Act does not have any provision which
enables the educg:tional institutions to prescribe any uniform
for the students. The 1995 Rules apart from being
incompetent are not applicable to Pre-University institutions
since they are promulgated basically for Primary &
Secondary schools, These Rules do not provide for the
imposition of any penalty for violation of the dress code if
prescribed by :the institutions. Even otherwise the
expulsion of thez students for violating the dress code would
be grossly disproportionate to the alleged infraction of the
dress code. Ail stakeholders should make endeavors to

create an atmosphere of peace & tranquility so that the
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- WP NO. 2347/2022 and connected matters

students go back.to the schools and. prosecute their studies.
Nobody should pollute the congenial atmosphere required
for pursuing educatfon. All stakeholders should show
tolerance & catholicity sb that the girl students profess?ng &
practicing Islamié faith\-c;.an attend the classes with hijab and
the institutions should not insist upon the removal of hijab

as a condition for gaining entry to the classrooms.

s

5. Learned Sr. Advocate Mr. Devadatt Kamat basically
assailed the subjéct Government Order contending that the
decisions -of Kerala; Madras & Bombay High Courts on which
it has been struptﬁred have been wrongly construed by the
Govt. as hijab b?eing not a part of essential religious practice
of Islamic faith End that there is a gross non-application of
mind attributablie to the Government. He also submits that
the State Govet:'nment has no -authority or competence to
issue the impugned order mandating the College
Development Cc%mrnittees to prescribe student uniform. He
submits :that dress & attire are a part of speech &
expression; right to wear hijab is a matter of privacy of the
citizens 'ar;d that ihstitutions cannot compel them to remove

the same.
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WP NO. 2347/2022 and connected matters

6. In response, learned Advocate General shortly
contends that no prima facie case isl made out for the grant
of any interim relief. - The impugned order per se does not
prescribe any uniform since what uniform should be
prescribed by the Iinstitutions is left to them. The ag'i'tétion
should come to fan end immediately and peace & tranquility
should be restored in the society; there is no difﬁcylty for
the reopening of the institutioqs that are closed for a few
days in view of disturbances 'énd untoward incidents. The
agitating students should go back to schools. He denies the
submlissions ‘made  on  behalf of petitioners,
Learned Advocate General also brought to the notice of the
Court that there are several counter agitations involving
students" who want to gain entry to the institutions with
saffron and blue shawls and other such symbolic clothes and
religlous flags. Consequently, the Government has clamped
prohiEito,r?- olrders within the radius of 200 metres of the

educational ihstitutions.

7. Mr.Devadatt Kamat, learned Sr. Adv. is continuing
with his drguments. Learned advocétes appearing for
: petitioners in ‘other connected writ petitions, learned AG

appearing for" the State and Mr. Sajian Poovayya, learned
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WP NO. 2347/2022 and connected matters
Sr. Adv, appearing for some institutions are also to be
heard. T_hils apart, there are advocates who want to argue _
for the irﬁpleading applicants. These matters apparently
in'volve quéstions of enormous public importance and
constitutiﬁ_nal signiﬁceihce. We are posting all -'t‘Hese
matters .o.n Monday (14.02.2022) at 2.30 p.m. for further

consideration.

8. Fir"'stly, 'we are painet:j by/the ongoing agitations and
closure- of éducational institutions since the past few days,
e'speclallly_ when this Court is seized off this matter and
important | issues of constitutional signiﬁcancé and of
person'al_lawlare being seriously debated. It hardly needs to
be mentio'nedlthat ours is a country of plural cultures,
religions & Ialnguages. B'eing a secular State, it does not
identify itself wi,tl.j any rel'igion as its own. Every citizen has
the right to profess & practise any faith of choice, is true.
However, such a right not being absolute islsusceptible to
reasonable restrictions as provided by the Constitution of
India. Whether Wearing of hijab in the classrcom is a part
of essential reliéious practice of Islam in the light of

- constitutional guarantees, needs a deeper examinatlon.
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WP NO. 2347/2022 and connected matters
Several ‘decisions of Apex Court and othier High Courts are

being pr'essled into service.

9. Ours‘bé'lng a civilized society, no person in the name
of religion, culture or the like can be permitted to do any act
that disturbs public peace & tranquility. Endless agitations

and closure of educational institutions indefinitely are not

happy things to ,-happen.lThe hearing of these mat&ers on
urgency basis is:continuing./ Elc/)ngation of academic terms
would be detrimental to the educational career of students
especially. wheni the timelines for admission to higher
studies/courses are mandatory. The interest 0‘-: students
would be better served by their returning to the classes than
by the continuation of agitations and consequent closure of
institutions. The academic year is coming to an end shortly.
We hope and trust that all stakeholders and the public at

large shall maintain peace & tranquility.

10. In the abqve circumstances, we request the State
Government and all other stakeholders to reopen the
educational institutions and allow the students to return to
‘ the classes at ':the earliest. Pending consideration of all
these petitions,fwe restrain all the students regardless of

their religion or faith from wearing saffron shawls (Bhagwa),
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WP NO. 2347/2022 and connected matters
scarfs, hijab, religious flags or the like within the classroom,

until further orders.

11. We make it clear that this order is confined to such of the
institutions wherein the College Development Committees have

prescribed the student dress code/uniform.

12. List these fnatters on 14.02.2022 at 2.30 p.m. for

further consideration.

sd/-
CHIEF JUSTICE

sd/-
JUDGE

Sd/-
JUDGE

AHB :
List No.; 1 S[ Nos.: 1, 2, 3

° T CP/D Y/
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IN THE HIGH COURT OF KARNATAKA AT BANGALORE
(ORIGINAL JURISDICTION)

W.P.No, 2347/2022

BETWEEN
Resham and Anr - ..Petitioners
AND
State of Karnataka & érs. ...Respondents-
INDEX
'SR. NO. - PARTICULARS PAGE NO.
1 Application for Impleadment/ Intervention Under

Article 226 of The Constltution Read with Order
1 Rule 10 (2) Read with Section 151 of the CPC, \- \r\)

1908. |
2. Verifying Affiodavit H" LY
T3 Vakalat . - )
. L r)o

Place: Bangalore

Date: - Advocate for.the Impleading Applicant
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BEFORE THE HON’BLE HIGH COURT OF KARNATAKA AT
' : BANGALORE

R

L

. "W.P. NO. 2347 / 2022

I_.\A. No.'
BETWEEN |
_ Resham and Anr. - PETITIONERS
AND
STATE OF KARNATAKA & Ors. RESPONDENTS
AND

Women's Volce E

Haviné its Office at:

Maidas Sterc':h! 27 Floor, No. 1319

32F Cross, Jayanagara 4T Block

Bangalore-560041 '

Represented by its General Secretary

Dr. Ruth Manorama - IMPLEADING APPLICANT

APPLICATION FOR IMPLEADMENT / INTERVENTIQN UNDER

ARTICLE 226 OF THE CONSTITUTION READ WITH ORDER 1

RULE 10 (2) READ WITH SECTION 151 OF THE CODE QOF:

CIVIL PROCEDURE, 1908
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The Impleading Applicant / Intervenor most respectfully submits as

follows:

1. The present ert Petition has been filed by the Petitioners
challenging the Respondent Udupi Women's Pre- Un_|ver5|ty
College’s December 2021 directive to ban the wearing of hijabs

within the premises. The Respondents have also prevented the

petitioner and other female Muslim students from attending

classes on the ground that they wear hijabs.

2. In this regard, the Applicant being an organization working on
the rights of women in the country and especiall\,i in Karnataka,
seeks to implead / intervene in the present proceedings before

this Hon'ble Court.

3, The Applicanﬁ organisation is Women's Voice, a registered
public char!tabie trust working for women’s rights in Karnataka
and the country. Among the rights of women, the Applicant

organisation is also working specifically on the rights of

marginallsed women mciudmg women from Dallt and Adivasi
: communltles, minority religlons, rural wornen migrant women
and other marginalised backgrounds. The Applicant has filed
the p_resent Application seeking that the orders passed by the

Respon"dent State government and the colleges prohibiting



o o263

women from wearing the hijab to college amounts to a
discrimination on the ground of sex and religion and vi'olates
the guarantee of equality and the right to education of Muslim

girls and hence deserves to be set aside.

The impugned Orders amount to_an Article 14
violati h ran of li

orders impact Muslim women unequally than others

an iscrimina aqéinst them:

. It is submitted that the impugned orders of the Respondents
Inot to allow réligious clothes in Pre-University Colleges, have
an unequai imbact on Muslim women and amount to a violation
of Article 14 of the constitution as a violation of substantive

equality.

LIt s submittéd that while the impugned orders may Seem
innocuous as banning or prohiblting all forms of religious dress
of headscarves (hijabs) and bhagwas or shawls, on the ground
the actual Impact of the said orders are on Muslim women and

not on others. The elaboratlon of Article 14 by the Supreme
 Court states that article 14 does not lock at merely formal
eq‘ualil'ty_ which looks at treating of likes similarly, but should

incorporate substantive equality.
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6. Our courts have held that substantive equality looks beyond the
limits of identical treatment, to the measures which may be
required in order to counter disadvantage and to facilitate
equallty. It therefore requires difference, resulting from factors
such as rellglén or dlsabillty, to be acknowledged éhd to elicit
different treatment where identical treatment would cause
disadvantage. Substantive equality should ensure that equality‘
Is not based on a like for like approach, and should address -
structural forms of discrimination and needs to encompass
positive or special measures. This was recently articulated by
the Supreme Court in Nitisha v. Union of India, 2021 SCC
QOnLine SC 261where it held that:
“In light of the systemic discrimination that women have faced
in the Army over a period of time, to call for the adoption of a
pattern of evaluation that accounts and compensates for this
harsh reality is not to ask for ‘special and unjustified treatment’,
Rather, it is the only pathway for the attainment of substantive
equality., To ‘adopt a symmetrical concept of equality, is to
empty the antidiscrimination guarantee under Article 15, of all

meaning.”

7. Thus, to state that the impugned. orders may seem applicable to

all persons both male and female and to members of all religlons,

but In realltyé the persons impacted and denled education are
Muslim wornen and not women of other religions or Muslim men.
Muslim womén who wear the hijab are at a disadvantage
because not only are they women and thus discriminated on the

basis of gender but also from a minority religion, and hence face



mu:[t'iple discrinjination. Hence just similar treatment or coverage
unld_er*the impugned orders would not amount to a satisfaction
of Article 14, Substantive equality embraces a wide range of
cc‘mcept.s"such as equality of results. Deviations from the formal
equal treafment principle are justified by reference tothe pursuit
of goals such as equality of results. The ultimate result should
ensure'that no one is impacted differently or discriminated.
Equality of'ReéuIts as g part of substantive equality recognizes.
that there are positive qblfé;ations on the State to promote
equality rather than obstructing it by accommodating

differences.

- This requirement of accommodation of differences for providing
equality of opportunity has been recognized as an integral part
of the concep:t of equality under Articte 14 by the Supreme
Court. In Ashok Kumar Gupta vs. State of U.P.(1997) 5
SCC 201. The Supreme Court held that,

“In order to bridge the gap between inequality in results
and equality in.fact, protective discrimination provides equality
of opportunity. Those who are unequals cannot be treated by
identical standards. Equality in law certainly would not be real
equality. In the circumstances, equality of opportunity depends
not merely on the absence of disparities but on the presence of
abilities and opportunities. De jure equality must uftimately find
fts raison d'ette in de fact equality. The State must, therefore,
resort to protective discrimination for the purpose of making
people, who are factually unequal, equal in specific areas.”
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II. T im n rgers amount to discrimination

viglation of Article 15 on the ground of sex and

religion and hence deserve to be set aside:

9. It is submitted that under Article 15 (1), discrimination Is
prohibited on the ground of sex, religion, race, casEé -and place
of birth. In tlhe'instant case, by not allowing headscarves,
Muslim giris ‘;are prevented from attending college and getEinél
thelr educati:on which émoun{ts to discrimination on the ground

of both SEX igmd Retlgion under Article 15 (1).

10. The g:éneral interpretation for giving a finding of
discrimination under Article 15 (1) has been only if there was
any discrimination shown only on one of the grounds
mentioned. éuch a rigid interpretation has meant that where
discrimination has been experienced on multiple grounds of sex
and re'i.igionl,_the Supreme Court has recognized multiple

" grounds of discrimination. The recognition of intersectionality
has‘dn_l'y just begun from 2018 onwards. In Navtej Johar v.
Union of India, (2018) 10 SCC 1, for the first time the
Supreme Court referred to the term intersectionality in the

| conte'xt. of Article 15. It held that a narrow view of Article

15 sfrips: the prohibition on discrimination of its essential

contént: Further the court observed that the narrow



/

.
ih

)
o D R

interpretation of Article 15(1) feils to take into account the

L

intersectional nature of sex distrimination, which cannot be
said to operate in isolation of other identities, especially from
the socio-political and -economic context and that such a
formalistic view of the prohibition in Article 15, rejects the true
Operation of;; discrimination, which intersects varied identities

and characteéristics.

-

III. The right to Education under Article 21 is viglated

11, It submitted that the prohibition on women wearing

Hijabs' from entering colleges around the state also violates the
right to education which has been recognized to be a part of
Artlcle 21 ag per the interpretation éf the Supreme Court in
Unni krishnan, J.P. v. State Of Andhra Pradesh and
' Others, 3993 SCR (1) 594 and Mohini Jain v. State of
Karﬁarﬁaka, 1992 SCR (3) 658, where it held that;

““The Right to life" is the compendious expression for all those
rights-which the Court must enforce because they are basic to
the dignified enjoyment of life. It extends to the full range
of conduct which the individual is free to pursue. The right to
education flows directly from the right to life. The right to life
under Article 21 and the dignity of an individual cannot be
assured unless it is accompanied by the right to education. The
‘State Government is under an_obligation to make

.endeavours to provide educational facilities at_all

levels tg its citizens.”
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dlscrimlnatlon against women by any person, organlzatlon or
enterprlse m particular in the political, soaal economic and
culturai ﬂelds. Arpcle 3 requires that States parties shall take
all appropriate measures, including -egislation, to ensure the
full developénent and adv;ancement of women, for-the purpose
of guaranteéing them the exercise and enjoyment of human
rights and fundamental freedoms on a basis of equality with

men,

s
I's

15. In the present case, the Respondents, instead of
pres.c'ri'bingupractices requiring the removal of hijab or
headscarves 'and prohibiting Muslim women from attending
co_liége for wearing the headscarf should eliminate such
practi.c_es Wwhether by State authorities or private educational
institu;‘.ioﬁs as they discriminate against women and prevent-
them If'rom enjoylng their Full right to the right to education and

ensure that they are not denied these rights.

@ 16. It is submitted that the Applicant seeks to place these
-legal issues on record and assist this Hon'ble Court on the
constItu’tionaI questions arising in thls matter, as they are of

{

great public importance and will have an impact on the rights

of Muslim women and their access to education throughout the
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country It is reiterated that the Applicant has the requisite

~ -

exp,erience and resources to do so and hence would be a

necessary and proper party for Impleadment / Intervention.

17. | "It is submitted that no harm, loss or inju;y would be
caused 'to,the Parties, to the instant petition if the Applicant
Organisation |s permitted to come on record and place allh
relevant facts and matériars which are necessary for the proper

-

adjudication of the issues raised in the present Writ Petition.

PRAYER
Wherefore in light of the above facts and circumstances, it is prayed
that this Hon'ble Cogrt be pleased to.
A. Allow this applfcation and permit the Applicant herein, Women’s
Voice, to implead / intervene in the present petition, and
B. Pass any such further orders as this Hon’ble Court deems fit in
the interest of justice and equity. |
Place: Bangalore
Date: ' Co e.l & the Applicants
Rohan Kothari
Address for Serviceé
Dé, Dona Cynthia Abartments,

35 Primrose Road, Bangalore—560025

10
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IN THE HIGH COURT OF KARNATAKA AT BANGALORE

(ORIGINAL JURISDICTION)
W.P.N0.2347/2020

BETWEEN

Resham and Anr . Petitioners
AND

State of Karnataka & Ors.; ...Respondents

IMPLEADING APPLICANT

Waomen's Voice

Represented by Its authorized signatory * Impleading Applicant

VERIFYING AFFIDAVIT

I Dr. Ruth Mangrama, W/oN PA!'\K”QfSM Aged about ,_é_vﬂ years, residing

at#84/2 27 Cross, 8% Main Road, 37 Block Jayanagar East, Bangalore 560011do

hereby solemnly swear_‘ and s‘tate on oath as follows:

1. I state that I‘ém the General Secretary and authorized signatory of
the Apphcant organizatlon and I am authorized to swear to this

affidavit-on rts behalf. I am fully aware of the facts of the case and

competent to ‘swear to this afﬂdawt

2. 1 state thét ali the contents of the accompanying Application In

A P‘\' are to the best of my knowledge, information

Paragraphs 1 to

and b§lnef. | a e

A et ewans
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Place: Bangalore

“Date:
Identified by me:

Advocate
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IN THE-SUPREME COURT OF INDIA

CIVIL APPELLATE JURISDICTION

LA.No. of 2022

N
SPECIAL LEAVE PETITION (CIVIL) NO. OF 2022
IN THE MATTER OF:- /
WOMEN'S VOICE - L .. PETITIONER
_VERSUS-
STATE OF KARNATAKA & ORS. .. RESPONDENTS

APPLICATION SEEKING PERMISSION TO FILE PRESENT
SPECIAL LEAVE PETITION

TO _

HON’BLE THE CHIEF JUSTICE AND HIS
HON'BLE COMPANION JUSTICE OF THE
HON’BLE SUPREME COURT OF INDIA

THE HUMBLE APPLICATION OF

THE PETITIONER/APPLICANT
ABOVE NAMED

MOST RESPECTFULLY SHOWETH:
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. That the present Spemal Leaxc Petition is being filed against the
impuygned commpn judgment and final order dated 15.03.2022
passed by the Hdn‘b]e_High Court of Kamataka in Writ Petition
No. 2347 of 2022 whereby the Hon'ble High Court has
erroneously dismissed the Writ Petition on merits, holding that
wearing of Hijaé by M‘{lslim women does not form a part of
essential religiol.léf practice in Islamic faith, and gave a finding that
colieges can prescribe a uniform to exclude the hijab or bhagwa
or such other religious symbols and the same wouid‘ be a
reasonable restriction which cannet be objected to.

. That the facts and cxrcumstances stated in the above Special
Leave Petmon may be taken as part and parce! of this Application
and the same'is not being repeated herein for the sake of brevity,

. That W.P. (C) No. No. 2347 of 2022 titled as “Resham v. The
State of Kamataka & Anr.” was filed before the Hon'ble High
Court of Kamataka, by the Petitioners therein as Writ Petition,

. That. the-_Petitioner Organization herein ‘Women's Voice’ is a
registeréd‘ charitable trust wor.king for women's rights in
Karnataka and had filed an intervention/ impleadment application
being LA ﬁb.l? of 2022 in W.P No. 2347 of 2022. That, however
the said'ﬂpplication was disposed of in view of the dismissal of
the Writ P-e;ifion vide thé impugned judgment. However, the |
Hon'ble High Court was pleased to advert to the written
submissions/supplements filed by the Petitioner herein.

. In such circumstance the Petitioner herein, seeks permission of
this Hon'ble Court to file' the present Special Leave Petition

challenging the impugned judgement and final order.
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6. The Petitioner herein is one amongst the largely affected
population. That the Petitioner herein was not a party to the
abovementioned Wiit Petition and hence is filing the present

~ application seeking permission to ﬁlF the present Special Leave
Petition. ; | o

7. In view of the urgency of the present! matter and in the interest of

justice, the Petitioner herein may please be permitted to file the

present-Special Leave Petition.,

PRAYER ‘

In the facts and circumstances set out herein above it'is most
respectfully prayed that this Hon’ble Court may be pleased to:

a. Grant permission to the Petitioner herein to file the present

Special Leave Petition; and |
... b. Pass any other order and/or directions as this Hon’ble. Court may

deem fit and proper in the ¢circumstances of the case. . -

AND FOR THIS ACT OF KINDNESS THE PETITIONER AS IN
DUTY BOUND SHALL EVER PRAY. |

"PLACE: NEW DELHI DRAWN & FILED BY

Dated:

[ANINDITA PUJARI]

Advocate for the Petitioner

e

c e
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IN THE SUPREME COURT OF INDIA
CIVIL APPELLATE JURISDICTION

I.A. No. of2022

IN
SPECIAL LEAVE PETITION (CIVIL) NO. OF 2022
IN THE MATTER OF:-
WOMEN’S VOICE" . .. PETITIONER
-VERSUS-
STATE OF KARNATAKA & ORS. .. RESPONDENTS

APPLICATION SEEKING EXEMPTION FROM FILING CERTIFIED
COPY OF THE IMPUGNED ORDER

TO,

HON’BLE THE CHIEF JUSTICE AND HIS
HON'BLE COMPANION JUSTICE OF THE
HON'BLE SUPREME COURT OF INDIA

THE HUMBLE APPLICATION OF THE
APPLICANT ABOVE NAMED

MOST-RESPECTFULLY SHOWETH:

1. The present Special Leave Petition is being filed by the Petitioner challenging
the impugned judgment and final order dated 15.03.2022 passed by the
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Hon’ble High Court of Karnataka in Writ Petition No. 2347 of 2022
whereby the Hon’'ble High Court has erroneously dismissed the Writ Petition
on merits, holding that wearing of Hijab by Muslim women does not form a
part of essential religious practice in Islamic faith, and gave a finding that
colleges can prescribe a uniform to exclude the hijab or bhagwa or such
other religious symbols and -the same would be a reasonable’ restriction
which carnot be objected to,
That the facts and circumstances stated in the above Special Leave Petition may.
be taken as part and parcel of this Application and the same is not being
repeated herein for the sake of brevity.
That the Petitioner has an ordinary copy of the impugned judgment and final
order. That in order to avoid any further delay the Petitioner is filing the present
Petition with an ordinary copy of the impugned judgment and final order dated
15.03.2022, passed by the Hon'ble High Court of Kamataka in Writ Petition
No.2347 0f2022.
In view of the urgency énd in the interest of justice, the Petitioners may please

be exempted from filing certified copy of the impugned order,

PRAYER

It is therefore, most respectfully prayed that this Hon’ble Court may be pleased to:

. a

Exempt the Petitioners from filing certified copy of the impugned judgment
and final order dated 15.03.2021, passed by the Hon’ble High Court of
Karnataka in WP(C) NQ. 2347 0f 2022; and

Pass any oiher or further orders as may be deemed fit and proper in the

circumstances of the ease.

AND FOR THIS ACT OF KINDNESS THE PETITIONER AS IN DUTY
BOUND SHALL EVER PRAY.



PLACE: NEW DELHI
Dated

N
DRAWN & FILED BY
RS

[ANINDITA PUJARI]

Advocate for the Pctltloner
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IN THE SUPREME COURT OF INDIA
[Under ORDE::R XXI, RULE 3 (1) (a) of the S.C. Rules]
CIVIL APPELLATE JURISDICTION
L.A. No. T of2022

N

SPECIAL LEAVE PETITION (CIVIL) NO. OF 2022

s
s

IN THE MATTER OF:-
WOMEN,‘S VOICE - .. PETITIONER

-VERSUS-

STATE OF KARNATAKA & ORS. .. RESPONDENTS

APPLIC_ATION SEEKING EXEMPTION FROM FILING
OFFICIAL TRANSLATION OF ANNEXURE

TO, |
HON’BLE THE CHIEF JUSTICE AND HIS
HON'BLE COMPANION JUSTICE OF THE
HON'BLE SUPREME COURT OF INDIA -
| " THE HUMBLE APPLICATION OF THE
APPLICANT ABOVE NAMED

MOST RESPECTFULLY SHOWETR:
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: Tl’.lillt-l the accompénying Special Leave Petition has been
filed by the Petitioner challenging the impugned judgment
and final order dated 15.03.2022Ipassed by the Hon'ble
‘High.Court of Kamataka in Writ Petition No. 2347 of
202-_2‘whereby the Hon’ble High Court has erronéously
dis.'miss‘ed the Writ Petition on merits, holding that wearing
of '_Hijab by Muslim women does not form a pa_rt of
essential religious practice in Islamic faith, and gave a
ﬁﬁding' ‘that coileges can prescribe a uniform to exclude
" the hijab or bhagwa or such other religious symbois and
the éame would be a reésonéble restriction which cannot
be objected to. /
. That the. facts and circumstances stated in the
abovémentioned Special Leave Petition may be taken as
part and pardel of this application and the same is not
being repeated herein for the sake of brevity.
. That Annexure Nos. P- _ was in vernacular which is now
being translatgd from Kannada to English. It is submitted
that the said translations have been done by a competent
person who 15 conversant with the legal phraseology and
the same are correct and true English translations of the
said document. Itlis in the interest of justice that the
English Tran§lations filed by the Petitioners be taken on
record and the Petitioners be exempted from filing of the
Official Translation of the above-mentioned Annexure.

| PRAYER
It is thercforé, most respectfully prayed that this Hon’ble
Court may be pleased to:
A. Grant exemption to the Petitioner from filing Official

Translations of Annexure P-7 ; and
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B. Pass any other or further orders as may be deemed fit

and proper in the circumstances of the case.
AND FOR THIS ACT OF KINDNESS THE APPLICANT
AS IN DUTY BOUND SHALL EVER PRAY.

PLACE: NEW DELHI ; DRAWN & FILED
Dated 3 M
| [ANINDITA PUJARI

Advocate for the Petitioner

;
s
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