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I. INTRODUCTION

Twin issues of|corruption and black moriey have-
attracted'unprecedented public attention in the pas:c
few mdnths in India; Political debates in Parliament and
outside, rﬁedia neWs and cambaigns, public
demonstrations, dharnas and fasts, Hon'ble Supreme
Court's attention and observations, and the general
public discourse, has been focused on these issues for
more than past two years now. A host of cases relating
to corruption' have surfaced, such as 2-G spectrum
allocation, CWG, Medical Council of India, illegal
mining in Jharkhand, Karnataka, Odisha, etc. While in
many of these cases, action was taken suo motu by the
law enforcement agencies, in some cases action came
after Hon'ble Supreme Court intervened in Public
Interest Litigations (PILs) filed before it. A-number of
cases relating to mc;ney kept abroad also surfaced,
such as Hassan Ali Khan and‘ associates, accounts in
LGT Bank of Liechtenstein (information-received from

German tax authorities), and recently accounts in

HSBC Bank (information received from the

Government of France) which are still under

investigation,

[
!
i
{
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| 1.2 Keeping these develqpments in view, government

has taken various steps. The government announced?

its five-pronged strategy formulated to deal with the

problem of black money kept abroad. A sfudy was
commissioned” by the government, after a gap of 25
years, to estimate the quantum of black money inside
and outside the country. The study is being conducted
by three top national-level institutions viz. National
Institute of Public Finance and Policy (NIPFP), National
Institute of Financial Management (NIFM) and National
Council of Applied Economic Research (NCAER). Law
enforcement agencies have investigated several
high-profile corruption cases, putting an
unprecedented number of persons charged of offences
be'hind bars. The present lCommittee was constituted?
to examine ways to strengthen laws to curb the
generation of black money in I,ndia,. its illegal fransfer
abroad and its recovery. A Directorate of Income Tax,
Criminal Investigation, =was notified * to deal with

criminal  matters | having financial implications

punishable as an offelnce under any direct tax law. Joint

i
b
]
i
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Drafting Committee

with  representatives

members, to draft a
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was formed® by the Government,
of agitating civil society

Lok Pal Bill. The bill was introduced

in Parliament, debated and put to vote in its Special

Session®. India ratifi

Against Corruption

ed’ the United Nations Convention

(UNCAC). Decision- was taken to

triple the manpower of the Directorate of Enforcement,

responsible for
laundering law.

government's resol

implementing the anti-money

These responses demonstrate

ve to tackle the twin issues of

corruption and black money.

3. This

. Chairman, CBDT as

the following:-

multi-agency

committee under the

originally constituted, consisted of

i.  Chairman, CBD[ - Chairman;

iil.  Member (L&C),|CBDT - Member;

ili. Director, ED - Member;

iv. Director General, DRI - Member;

v. Director General, Currency - Member;

vi. Joint Secretary (FT&TR), CBDT - Member;

vii. Joint Secretary,| Ministry of Law - Member;




vili. Director, FIU-INDIA - Member; and

ix.  Commissioner (Inv), CBDT - Member Secretary.

1.4 The Cc)mmittee was mandated to examine the'

existing legal and administrative framework to deal

" with the menace of generation of black money through

illegal means including, inter alia,

a) Deélaring wealth generated illegally as. -nation\al
asset;

b) Enacting / amending’ laws to 'conﬁscate and
recover such asséts; and

c) Plro_viding for exemplary punishment agaihst its .

perpetrators.

1.5 The Committee was required to consult all
étakeholders and submit its report within a period of
six months. However, in view of induction of Shril SS
Rana, Member (Investigation), CBDT, as Co-Chair of

the Committee, and |in view of the responses awaited |

from trade & industry bodies and some departments,

tenure of the Committee was extended up to 31%
January 2012. Subsequently, Shri K. Madhavan Nair,
Member (Invv.), CBDT was appointed as Co-chair, Dr

Poonam Kishore Saxena was inducted into the




Committee as Mem
Committee was furth

2012,

1.6 The Committee!
27" July 2011, 237

t

2011, an_d 21% & 26
dimensions of the
generation from var
In the first meeting
decided that each

Committee would

administrative fram
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ber (L&C), and the tenure of the

er extended up to 315 March

held meetings on 9™ June 2011,
September 2011, 21% December
" March 2012 to considei: various

menace of black money,- its-
Oous sources and transfer abroad.

held on 9" June 2011, it was

organization represented in the
examine the existing legal and

ework, relating to its respective

sphere of functioning, to deal with the menace of

generation of black

including suggestion

money and prepare a status note

s for improvement. It was also

decided that a dedicafed e-mail id would be created for

'inviting opinion from all stakeholders on declaring

wealth generated ille

amending laws to

assets and provid

against its perpetrat

gally as national asset, enacting /
confiscate and recover such

ng for exemplary punishment

ors. After the first meeting on 9%

June 2011, an exclusive email ID bm-feedback@nic.in

was created to receive feedback from the public
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and uploaded, along with copy of the OM® constituting

this Committee, on

department http://i

provided therein

the web-site of the Income Tax
ncometaxindia.gov.in, and a link

for suggestions. Letters were

addressed on 24 June 2011 to major trade & industry

.associations and

other stakeholders for their

response / suggestions in the matter by-15" July 2011.

1.7.1 In the sec:

ond meeting of the Committee held

on 27™ July 2011 the Chairman informed that over

3,500 email respbn:
four weeks. He listad

received:

a) Electoral refor

elections.

ses had been received in the past

| out some of the main suggestions

ms, including state funding of

ltaws, increasing the severity of

punishments, and trial of cases relating to illicit

‘money generated and stashed abroad through

b) Tightening of
fast track courts.
Confiscation of]

undeclared assets or money kept

abroad.

Monitoring of p

ersons travelling frequently to tax
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havens "and |persons indulging in frequent

transactions overseas.

1.7.2 The Chair further informed that responses to
letters written to trade and industry associations,
and others, were still to be received. The DG, DRI and
Special Director, ED emphasized the criticality of
information sharing at;nong various law enforcement
agencies for successi;ul enforcement of the law. The
Director, FIU-IND, informed that, under the Financial
Intelligence Network (FINnet) being implemented,
access to FIU-IND databases would be provided to
enforcement agencies through nodes established in
their offices. This would enable the member agencies

to have speedy and efficient access to the information

- available with FIU. He also stressed the importance of
regular feedback on information disseminated by

FIU to improve the |quality of suspicious transaction

reports ahd the analysis function of FIU. The DG,
Currency pointed out that s'ecurity of currency is

critical to combat the growing menace of

counterfeitcurrency. IHowever, he raised the issue of

|
huge economic cost of de-monetizing higher

denomination bank n:otes of Rs.500 and Rs.1000 and
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stated that it was not a feasible idea. The JS (FT&TR),

CBDT informed that while the issue of treating tax

evasion a crimipal offence was still being

internationally debated, the flow of information has

improved but the information received can be used

only for tax purposes. He also informed that further
progréss had been made in the arena of international
cooperation in tax enforcem_ent by way of
incorporating prov s'ions in the Tax Information
Exchange Agreements (TIEA), whereby enquiries can
be made through /Indian fnissions abroad in the
presence of officials of that country and counsels of
persons investigated. | After the second mesting,
reminder letfers were again'sent to the trade / industry
asso.ciations on 181 August 2011, requesting their

inputs / suggestions| by 15" September 2011.

1.8 The third meeting of the Committee, held on 27

September 2011, discussed at some length various

suggestions of the participating organizations and the

public. The Chairman observed that existing laws were

enough to deal with economic offences but there was a
need to strengthen ;the administrative mechanism to

enforce the existing laws. It was observed that existing
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information exchange mechanism should be improved

and additional manpower and financial resources

provided to the investigating agencies to tackle the

scourge of black money. The Committee noted the

anomaly in the existing provisions of the Income Tax

Act, 1961 in respect

of re-opening of assessments in

cases where black money stashed abroad pertained to

beyond six years and

agreed that an amendment in the

Income Tax Act was|warranted to rectify this situation.

It was also agreed that there was urgent need to better

- regulate the real estate sector, considered as one of

the largest contributors to black money. The

Committee was |informed that proposals for *

strengthening PML

Act 2002 have already been

submitted to the Department of Revenue and were

" under active consideration of the government. The DG,

Currency informed the Committee that maintaining the

security of currency is of critical importance and

therefore the currency rules have been recently

amended to upgrade

the existing security features.

1.9 The fourth meeting of the Committee, held on 21*

December 2011, dis?ussed the basic structure of the

Report, viz. define and differentiate '‘black money' and



'dirty money' and t

Chairman emphasi
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he sources of its generation. The

ed the importance of laying to rest

common misconceptions as regards black money

through a 'comprehenéive report. He pointed out that

black money is first generated within India and then

some of it is transferred abroad, and that one of the

most important sot

' .country is. leakage

Co-Chair informed f

irces of black money within the
s from public expenditure. The

hat feelers were coming from the

business community, particularly from the gems &

jewellery sector, tha

allowed to come

unaccounted incom

abroad, but withou

prosecution and fo

t the black money holders may be
forward ‘with disclosure of
e and assets both fn India and
t any harassment or- threat of

r that purpose the Government

should bring out a disclosure scherne exempting

prosecution under th
noted the views expi
although tax treatie
sbme countries 'sucl'
_etc., allow repatriatio

there is a need to

g Income Tax Act. The Committee
ressed by ]S (FI'&fR), CBDT that
s are subject to domestic laws,
1 as Belgiuhw, Sweden, Norway,
h of black money, and in this fight

create international consensus

I;égarding recovery of black money, which is otherwise
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Jnited Nations Convention Against

Corruption (UNCAC) and Mutual Legal Assistance

Treaties (MLAT),

or through specific .recovery_

provisions -in tax treaties. There is no international

consensus or law anywhere for declaring tax evasion a

criminal offence,-but

evasion from legal a

there is a need'to Pdisti-nguish tax

nd illegal sources. The Committee

also noted the issue raised by Member (L&C), CBDT

that one of the main
country is out-dated
by the state governr
being completely out
rates, and it was inc
state governments
'money as important

Committee further n

contributors to black money in the

laws and their lax administration

nenfs, such as stamp duty values

of line with the prevailing market
umbent to suggest action by the
to tackle the menace of black
stakeholder in controlling it. The

oted the facts pointed out by DG

Currency that several steps have been taken to deal

with the problém

of leakages from the public

expenditure, improve the public procurément system

and allocation of

recommendations

Committees’. The Co

resources

natural following

of .the Dhall and Chawla

mmittee also ‘noted with concern

the issue that although FICN forms only a small part of
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black money as pointed out by DG DRI, more effective

measures were required to counter its debiiitating
conseqguences. On trl\e suggestion of Director FIU-IND

_ that on account of most of the black money going out

of the country throl

need for a centra
Committee agreed

considering. After

igh banking channels, there is a
repository of such data, the

that the proposal was worth

the fourth meeting, further

reminders were sent to Member agencies and trade /

industry bodies.

1.10.

ASSOCHAM replied,

In response to the reminders, FICCI and

which are at ANNEX-A1l and

ANNEX-A2, respectively. Gist of suggestions from over

4,000 emails rece

bm—Feedback@nic.i_n

ived from the public through

is at ANNEX-A3.

1.11 The Committee held its fifth meeting on 21%
March, 2012. The| Chairman suggested that for
deterrent effect, with the aim of fast-tracking through
summary trials, the/maximum imprisonment of three

years prescribed for some of the less serious economic

offences may be considered to be reduced to two years

b;/ the respective debartments. He also suggested that

t
{
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"~ the maximum punishment for more serious offences

under the PC Act.may be considered to be enhanced

from the prescribeJi seven years to ten years. The

‘suggestions were endorsed by the Committee. It was

suggested by the Co-Chair that there should be some

limitation of carrying and holding of cash for personal

use, for which either the existing “laws may be

~amended or a new law enacted. This was endorsed by’

the Committee. The|draft of the report was decided to

be accordingly amended.

.12 In the sixth and final meeting held on 26
March 2012, suggestion of Member (L&C), CBDT to
E:onsiderl mandating application o‘f‘ Accounting
Standards AS-7 and AS-9 to real estate séctor was
ag.reéd ‘to by the |Committee. The suggestion of
representative’ of ED|that MCA should cohsider placing
a éap on the number; of companies operating from the
same premises and number of compénies in which a
bérson'cén become director, and also thét there should

be better regulation|of financial instruments such as

.PNs, was.endorsed by the Committee. The suggestion .

of Co-Chair to ensure data security was also endorsed.

It was also agreed that the Report would be amended




accordingly before

March, 2012,

1.13 T.he Chapters i

examine (i) the
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signing by the-Members on 28"

n this report have been arranged to

existing popular, academic and

international concepts and definitions of black money,

to arrive at an agre

eable view for the purposes of this

report; (ii) the causes for generation of black money,

and the sectors of the ecdnomy most prone to and / or

~ affected by it; (jii) the extent of black money in India

and abroad; (iv) the existing legal provisions and the

administrative machinery to tackle black moriey: and

(v) measures to tackle black money.

IT.  CONCEPTS AND DEFINITIONS OF BLACK MONEY

2.1 There is no uniform or accepted definition of

'black’ money. Several terms are in use - such as

‘black money', 'black income', 'dirty money', 'black .

- wealth', 'undergroind wealth', 'black economy’,

| ‘'parallel economy’,

shadow economy’, 'underground'

or ‘unofficial' economy. If money breaks laws in its

origin, movement or use, and is not reported for tax

purposes, then it would fall within the meaning of biack

money. The broader meaning would encompass and
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ived from corruption and other

illegal ways - to include drug trafficking, counterfeiting

currency, smuggling, arms trafficking, etc. It would

aI'soinE:Iudé all market based legal production of goods

and services that are concealed from public

authorities for the following reasons -

(i) to evade payment of taxes (income tax, excise

duty, sales tax;

stamp duty, etc);

 (ii) to . evade payment -of other statutory

contributions;

(iii) to evade mini
safety standard
(iv) to evade comp

procedures.

mum wages, working hours and

s, etc.; and

ying with laws and administrative

2.2 There are three sources of black money - crime,

corfuption- and busi
black money would

range of activities in

ness. The ‘criminal' component of
normally include proceeds from a

cluding racketeering, trafficking in

counterfeit and contraband goods, forgery, securities

fraud, embezzlem

ent, - sexual exploitation and

prostitution, d'rug money, bank frauds and illegal trade
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{

in arms. The 'cOrrup’é‘ component of such money would

stem from bribery and theft by those ‘holding public

office - such ‘as by

grant of business, bribes to alter

‘land use or to regularize unauthorized construction,

leakages  from
programmes, speed

procedures, black

services, etc.

2.3 The 'commerci

results from tax

transactions and a

leading to evasion

reason for 'such_ b

revenues / receipts

not correctly rep.oﬂ

government  social  spending
money to circumvent: or fast-track

marketing of price controlled

al' limb of black money usuaily
evasion by attempting to hide
ny audit trail relating thereto,
of or;e or more taxes. The main
lack economy is underreporting

/ production, inflating expenses,

ting workers employed to avoid

statutory obligations for their welfare. Opening of the

economy permits co

allocation of scarce

spectrum - which, in

and procedures for

contractual obligatio

to increased generat

forms of black m

'ﬂ:racts of all kinds - particularly for
resources such as mineral and
1 the absence of tfansparent rules
licenses and non cor;‘lpliance of
ns of the persons concernea, leads
ion of black money. In all the three

oney - 'criminal', 'corrupt' and
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. 'commercial' - subterfuges are created which include

false documentation, sham transactions, benami

entities, mispricing and collusion. This is often done by

layering transactions

to hide their origin.

2.4 Studies correlating the extent of corruption with

the size of the 'shadew economy' have been few. There

is, however, reaso

to believe that it differs among

high and low income countries. In high income

countries, the official

sector provides good governance

and proper enforcement of contracts. In the

developing countries, on the other hand, enterprises

_could. engage in

entirely -~ unreported activity -

restaurants, bars, doctors, lawyers - and even bigger

manufacturing entities may indulge in under-reporting.

Big companies, though easier to monitor - in order to

escape rigours of taxation - may take recourse to

inducements. Under

such socio-economic-conditions,

the ‘underground' economy and corruption are likely to

reinforce each other.

2.5 Level of development affects extent of black

economy in another,

way. Developing countries have

large parts of their ’economy in the informal sector, .
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" which is difficult to regulate. Further, cash component

~ of the economy is usually higher and leads to problems

of monitoring. Lack of regulation and monitoring
reinforces “"'c"hle black economy ahd also helps its

expansion, Opportunities for leakages increase. Low

level of literacy reduces -penetration of the banking

sector resulting in allarge cash economy.

2.6 For. the pur'po_ses of this report, we shall
interchangeably use two terms - 'black money' to
broadly mean unaccounted or undisclosed income and
assets not reported for tax purposes, without reference
to its origin (whether legal or illegal), and 'black

economy' to denote the sum total of incomes / assets

“as'well as activities that are not accounted sfor.

2.7 'I‘nflation of expenses takes money out of the

system and,htherefo re, turns 'black'. Wrong claims of

‘deductions or incentives provided in the law reduce the

tax liability and theréby keep more funds with the

concerned person than with the State. However,
money - in this case [remains within the system and
cannot be said to be unaccounted or 'black’. Similarly,

shifting of profit for taxation outside the country
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cing by related concerns results in

organizing a reverse capital flow from poor to rich

countries. This also

cannot be said to be 'black' in that

money does not go ‘underground'. However, these

aspects are also discussed in the report as they reduce

substantially the availability of resources for economic

development of the

country.

b 3 3 3




increase the size

indicate that county

economy. Develope
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I1I. CAUSES & METHODS ADOPTED FOR

GENERATION Ol|=

BLACK MONEY, MOST. PRONE

SECTORS OF ECONOMY™®

3.1 Generally, rising burden of taxation, both actual

and perceived, provides a strong temptation to

participate in the black ecbnomy. Increasing burden of

compliance also gives a strong reason to enter the

black economy. Lack of tax morality, o‘i:non-comp'liant ‘

attitude of the citizenry towards tax laws, also t'e‘nds to

of their economies
unofficial economy
proper regulations

Developing countrie

on official activities,

regulations and,

consequently,

|of the black economy. Studies

ies with relatively poor regulation
tend to have a higher share of
in the GDP, while countries with
have smaller 'black' _economies.

s generally have higher levels of

. controls, leading to significantly higher effective taxes

a large discretionary framework of
a higher 'black’

d countries tend to have better

‘enforcement of laws, balanced regulatory burden,

better tax to GDP ratio resulting in sizeable revenue

mobilization and, th
economies.

3.2 While in devele

erefore, relatively smaller 'black'

oped countries / areas like USA,
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Canada and Europe black mpney is generated primarily

through illegal activities such as drug trade, illegal

migration, etc., in the developing countries in Asia and

Africa, generation

of black money is from all

conceivable sources - corruption and siphoning of

public resources, t

non-reporting of in

-ade-based black money due to

comes or profits and inflation of

expenses, and through a host of criminal activities

‘'such as illicit manufacturing of counterfeit goods,

smuggling, extortio

n, cheating and financial frauds,

illicit vnarcotics trade, printing and cii'culatibn of fake

currency, illicit m

anufacturing / trade in arms,

ammunition and explosives, etc.

3.3 . Thus, the fight against generation and

accumulation of bla

ck money is likely to be far more

complex requiring stronger intervention of the state in

developing countries like India, than in the d_evelope‘d

countries. This nee
commensurate adn

stronger resolve to f

3.4 Suppression of

etc. The primary me

ds stronger legal framework and
ninistrative measures, and still

ight the menace.

receipts, inflation of expenditure,

thod of generation of black mohey
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remains suppression of receipts and inflation of

expenditure. The suppression could be over a rangé‘of

businesses and industrial activities which are coveréd
by what 'm'ay be called 'primary’ enactments to-

regulate sale receipts, ‘actual production, charging

" amount in excess of él)tatutory amoun‘cs;, etc. Duties are

'i'mposed on manufactured goods through the Central

Excise Act by the Centraf Government, However, the
states of th‘e Indian Union have a wide array of powers
under List-IIlof the Constitution. If we take by way of
example - two states, namely Uttar Pradesh (U.P.)
becausel of its large p'opulation‘ and Madhya Pradesh
(M.P.) because of its area, the Government controls
economic activity by way: of Ilevying taxes, and

Secondly, by way of|controlling certain industrial and

commercial activities. U.P. has the Sales Tax Act of

1948 and M.P. has Commercial Tax Act of 1994. U.P.

has an Entertainment and Betting Tax Act and Luxury

Tax on hotels. Both|states have Excise Act by which

taxes are levied on liqguor manufacture, Stamp Act to

deal with coliection of stamp duty from registration of

instruments for tran|sfer of immovable propertiés.‘ The

primary and fundamental reason for suppression of
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receipts or values is to lower the incidence of tax.

These states also have laws to regulate certain trades -

U.P. has Regulation Otf Cold Storage Act, Regu|étion of

: . 1
Money Lending Act, ISur_;]ar'C:ane (Regulation) Act and
Supply and Purchascia Tax Act. The Madhya Pradesh
Tendu Patla Adhiniyam, 1964 regulates the trade of

Tendu leaves by crelation of state monopoly in the
|

trade.

3.5 Therefore, the; Income Tax Act becomes a

'sacondary' Act. What is hidden from state authorities

cannot be shown for the purpose of income tax, as

such hidden elemen’lc is already a part of the 'black’
economy. Moreover,! if an income tax investigation
subseguently revealsI infringement of state laws, the
courts tend to favour|the transgressor, as the evidence

of his records have been ‘accepted' by state

authorities.

3.6 However, as manipulation of income is not always

possible by suppression of receipts, tax-payers may try

to inflate expenses|by obtaining bogus or inflated

invoices from 'bill masters', who make bogus vouchers

s | .
and charge nominal commission. As these persons are
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of very modest means, upon i_nvest‘igétion,- they tend

to leave the business and migrate from the city where
they operate. This} is one of the reasons for a

proportion of income tax arrears attributed to

'assessee not traceable'.

3.7 Similarly,_ there are other categérieg of small
'entry operators', who provide accomn:lodation entries
" by accepting cash in lieu of chedué/ demand draff
given as loans /. advances / share éapital, etc and
thereby launder large sums of money at miniécule
commissions. Due to frequent migirétion, such entry
operators escape prosecution under the Income Tax
Act. The appellate tax bodies also tend to tax their
income at nomina] rates. There is no effective
deterrence, except |for taxing commission on such
bogus receipfs and tax in the hands of beneficiaries.
Providing fake bills and entries need to be dealt with

stroﬁgly and as crimjnal offence under the tax laws..

Land and real estate transactions

3.8 Land and reall estate are possibly the most

impoftant class of assets used for investment of 'black’

i
|

. | :
money. As. immovable properties are not usually
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comparable,‘ valuations are different. This imparts
flexibility to the vailuation process, and makes it an
ideal investment for 'black’ money. As an asset class
'bqth 'black’ and [white' savings™ are utilized for
investment in_ land| and real estate, which provides
hedge against inflation apart from a profitable

alternative for investment for black savings.

3.9 The availability of urban centres and developed

areas critically depends on the po[icy of the

government as change of land use and development of

infrastructure is largely in its hands. If resources are
concentrated on developing infrastructure in select

areas then development accentuates land and

propérty priceé in these areas. Master Plan of an urban
agglomeration is many é time found to be changed and
re-changed again. The more developed parfs exert a
pull on the less developed parts and infuse a push in
prices. Such change|is at a 'cost’ to the developer paid

from the black component of his business.

3.10 Fiscal statutes and incentives both impede and

impart mementum ﬁo investments in real estate. As a

result of rapid urbanization and rising pressure on land
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an areas, real estate prices have

increased. exponéntially. Earlier, Chapter XX-C of the

Income Tax ‘Act,

purchase by the Cen

agreed consideration

1961 provided for preemptive
tral Government, in cases where

of properties was less by 15% or

more of the fair market value in designated areas.

However, as these provisions were causing procedural

delays in registratior,
remove a source of

provisions of Chapte

1 of transfers, and with a view to
hardship for the tax-payers, the

r XX-C were made inapplicable in

. respect of any transfer of immovable property on or

after 1st July, 2002

. The provisions of Section 50C

were brought in by the Finance Act, 2002 w.e.f.

" 1.4.2003, providing
for ’Ehe 'purpose of c
hands of the seller.
the re.,vision of land
Mostly, the stamp dt
in a general mann
municipal areas‘- oft
and 'industrial', etc. |

for differentjal valuat

for adéption of stémp duty rat-es.
omputation of cap‘itall gain in the
\s levy on land is a State subject,
-rates" varies from State to State.
ity rates or 'circle rates' are fixed
er,‘ on the basis of zoning of
en into ’.commercial', 'residential’,
These circle ratés_, offer a criterion

ion of different locations but may

not reflect actual valuation of individual properties. The
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t is therefore not satisfactory and

not as effective as Chapter XX-C in curbing both the

generation and utili:

estate sector.

3.11 With rapid urba

fall in the urban ag

zation of black money in the real -

hization, large areas of farmlands

glomeration of metros, emerging

metros and large cities. Surveillance indicated that

or other entities generating black

money through suppression of production profits of

pan masala, oil, pas

-a-banking, big corporate houses,

etc., paid large sums of purchase consideration in cash

to farmers. Such acquisition of land by cash payment

has the consequence of facilitating routing of black

incomes and as farmers move elsewhere, chargeability

. of capital gains on

effected. Section 19

provides for tax

compensation agai

sellers, i.e. farmers, cannot be
41 A of the Income Tax Act, 1961
deduction at "10% on the

nst compuisory acquisition of

immovable property. The provision was not made

applicable to agricul

was falling within

tural land even though such land

8 kms of a municipality or a

cantonment board. I5resently, the only way the Income

Taxdepartment mon

tors such payments is through the
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where such

~—

n Branch (CIB),

tained from the Registrar of

Is reluctance to comply with the

requirement, and it also involves a time lag before the

assessing officer is

of the time lag ver

seized of the matter, and because

ification of on-money payments is

not possible. The provision of tax clearance certificate

under section 230A

withdrawn in 2001.

3.121In the real e
guidelines* for re
completion methods

. companies), resort t

y
-

of the Income Tax Act was earlier

state sector, despite accounting

ognizing revenue by. percentage

, real estate firms (mostly private

0 their own subjective ways. Some

companies show income when a project is say only

30% complete to é\

ample liquidity, not

/ail of bank credit, and if there is

to follow accounting principles by

not showing income when a project may be 90%

complete. Such acco

sector of the econom

ICAI Accounting St

unting variations are larger in this
y than any other, This is because

andards (AS) No.7 (percentage

completion method) prescribed for construction

contracts leaves out

i
|
.

real estate developers. AS No.9,

i
i
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_ which: prescribes standard for revenue recognition, as

yet notified under the Income Tax

Act. Besides, inflated purchases and wages are shown

ahd project incomes

J-
adjusted to under-report profits to

the Income Tax department. With labour and materials

sourced from the unorganized sector, the scope of

inflation of expense

s is higher. The actual margin of

prdfit - depending on the land banl_( holding - may vary

substantially from 8% of contractors profits on land

acquired just before development to as high as 60%

where such land ba
larger projects - civ
bridges sometimes

where revenue item

sheet after ‘adjustm

scope for manipulat

lower figure is side

through cost escalat

arbitration. Most of t

nk has been acquired earlier. The

| infrastructure works, like roads,

follow ‘inventive  accounting' -

s receipt is carried to the balance

1ent'. Such civil works also have

ion, as the tender amount at a
stepped by the successful bidder

ions permitted by conniving staff

of the Government agency concerned or through

he contracts have 'on-money' and

'lllegal' components, and their inter-lacing with

disclosed compon'ent; makes monitoring of the

real-estate sector and civil works extremely difficult.
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3.13With continuous rise in prices along with tax
benefits on residential properties, high-net worth
individuals are motivated to invest in proper_ties',

mainly with a view to transferring them and encashing

the 'gain' as capital gain, which enjoys special tax
treatment and benefits. As a result their investment
rwould not generate desirable activitgy, as sale.s oh
investments of a residential house are ta‘x-free, if re-

invested. Such ‘flipping' provisions of Section 54

usually help high net-worth individuals. From the ahgle

of welfare of the community, the investment gets

channelized to an unproductive activity - speculating in

. the price of real-estate. Often, the agreement to sell is

. hot .executed by the original buyer(s) but by the last

buyer, where intermediaries charge hefty premiums.

Corruption

3.14 The cancerous growth of corruption at every stage

of interface of the|public with officials by way of

commissions on mega-projects, kick-backs on mega
purchases abroad, leakages in public Spending', are all

a matter of serious concern.

3.151n India, it is widely reported that corruption is
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pervasive and appears impossible to eéliminate. At the

grass root level, co

rruption is practiced in millions of

exchanges that ordinary people have at lower levels of

bureaucracy - for licenses, procuring services, etc. - as

ﬁar-t of govern
Cumulatively a pun
and fower middle ¢
Iarge-scalé corru'pti

scale, though distan

ment's  delivery  mechanism.
|t-\iv‘e -gost is imposed on the poor
lasses. Ih contrast, instances of
on lat the national and regional

t from petty instances of everyday —‘

life, have a shock and awe effect and tends to provide

a rationalization fo

Corruption Index fo

International, India

r lower level corruption. In the
r 2010 prepared by Transparency

ranked a lowly 87 out of 178

countries (Brazil, Ch

ina are better placed). In the latest

report of 2011, India's rank slipped further to 95 out of

182 countries, whereas Brazil, South Africa and China

- continue to be

administrative and

risen, with the cot

Transparency Inter

Index. TABLE-C1 |

ranked higher. Perception -of
political corruption in India has
intry having fallen 8 places on

national's Corruption Perception

ndicates the position of BRICS

. nations (Brazil, Russfia, India, China & South Africa) in

the Corruption Perc¢ption Index in perceived levels of



corruption rankings - a very high score indica\ting‘ very

clean systems and very low score indicating highly

corrupt countries.

3.16Th!e 'Ease of Doing Business' index of the World

Bank ranks countries on ten parameters, namely,

starting a business; dealing with construction permits;

- getting electricity; registering property; getting credit;

pro'tectingf -in\/estIO‘s;‘ paying taxes; trading across
borders; enforcing contracts; reSoI\"‘/ing insolvency.
Thié index averages the country's percentile ranking on
ten ‘topics, giving equal weight to each topic
-benchmarked to June, 2011. India is a lowly 132.(out
of 183 countries) on the Ease of Doing Business Index
as against high ranking developed "countries like
Singapor‘e, UK and|{USA, or even BRICS nations, as

depicted in TABLE-C2.

3.171t is widely believed that the election process

‘requires considerable funds whereas. resources

declared by major political parties do not appear to be
sufficient to meet the actual expenditure and therefore
are believed to be funded also through black money.

Further electoral reforms are also required to reduce
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elec-fion costs. With increased economic activity, bribes

in public private partnership of large projects and large

civil works have been detected. Allocation of natural

resources

s allegedly discretionary and

non-

transparent. Corruption has also been alleged in

defence procurement, foreign consuitancy, aircraft

purchases, petroleu

m and gas sectors, purchases

abroad, etc. It is reported that despite prohibition on

kickbacks in the developed world, ways are found to

make such paymen

and shady entities,

ts through spurious agreements

which in turn are alleged to be

secreted away in bank accounts in tax havens.

open the economyi

reguiatory institution

eforms initiated in 1991 was to
However, free markets need

s with best international practices

of transparent processes - otherwise, it emasculates

democracy. Social sector schemes involving huge .

public expenditure

reportedly suffer from possible

manipulations and leakages. Direct transfers to the
’ r

accounts of beneficiaries can provide a solution, as. it

would prevent manipulations like bogus muster rolls,

There is a need for

leffective implementation of KYC

norms with adequaté‘ safeqguards and controls in rural



areas without adversely affecting promotion of

financial inclusion of|the rural population.

3.19 Co-operative banks perform the critical function
of pr‘oviding banking}and financial services in rural and
far-flung areas where normal banking services are not
avail-able_; The banking operations of cooperative banks

are regulated by fthe RBI Rural Planning Credit

‘ Department and RBI Urban Banks Department. There

have been instances when co-operative banks have
not been following KYC guidelines. On some occasions,

co-operative banks have resisted giving information to

the Income Tax Department.

3.20 Corruption of, 'and in, the private sector is an
issue not-much in public focus or debate. Corruption
flows from private motive or  greed, fuelled by

discretionary powers vested in an office “empowered to

dis‘tr‘_ibut'e' resources, goods and services to public.

Dishonesty in privaLe sector, for private benefit or

profit, is largely responsible for bribery, siphoning of -

_public funds and leakages in public expenditure. It also

results in conspicuous consumption, money laundering

and sustenance of th:e black economy. The way to deal
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with private greed is to design well-laid down rules and
regulations, and ensure their proper enforcement and
transparency in decision-makin‘g _ without

compromising trade interest.

Financial market transactions

3.21 While some sections of the financial markets have

become better regulated, many sections remain

relatively unregulated. Advances in technology provide

" possibilities of betterireporting systems. -

3.2 Investments are ma‘de in the secondary share
markets with a view to capturing gains. In this market,
out of nearly 8,000 listed companies, several scrips are

not traded regularly.| With the collusion of promoters,

some brokers arrange for price(s) with purchase of

- such scrips at nominal costs, and sales at exorbitant

prices, with a view {to receiving money on sale as

'‘capital gain' when the long term gain is subjected to a
'nil' or nominal rate of tax. The advantage for

manipulative taxpayer is that he can launder such sale

receipts through payment of no tax. | ‘_

3.23 Often price sensitive information is obtained and
the gain is sought%to be made on the basis of

|
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asymmetrical information, involving 'insider-trading'

and also 'fronting’, [through intermediary companies,

which hide the individdals"behind the corporate veil.

Though SEBI is an
'insider-trading' or 'f
the stock-exchan

intermediaries are

effective regulator, instances of

ronting' are not unknown. Though

ges have internal  audit,

permitted to “make genuine

corrections in the last fifteen minutes, in respect of

transactions enterec

into by them. However, instances

of collusive coi‘rections being made by brokers for

obligiing clients, usin

g the term 'fat finger' for collusive

deals, usually losses have been reported both ih the

share and derivative segments of the stock market.

'‘Dabba-trading’ or trading outside the recognized stock

exchanges, similanly contribute to the

economy.

parallel

Bullion & jewellery transactions

reduced and legal im

3.23 When COntrols- were removed, smuggling of gold

ports increased. As per the World

Gold Council*? in the twelve month period ended Q-3,

2011, the consumer|demand for gold in India stood at

1059 tonnes, valued at US $ 50 billion approx, as
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against 808.7 tonnes for Greater China, 213.5 for the
USA and the world total of 3427.4 tonnes. According to
WGC estimates??, I'Ind?i.‘a holds over 18,000 tonnes of

above ground gold stocks, worth ovér US $800 billion

(nearly 2/3™ of India's current GDP) and represénts

11% of gold stock. The easing of import duty has

reduced the intent of illegality but owing to

socio-cultural reasons of Indian society, the economic

impact of gold remains. As most of the bullion. and

jewellery is imported, it puts pressure on the balance

of payments position, and is also open to misuse by

illicit transfers abroad, as gold imports are 11% up in

terms of tonnage and 44% in terms of value from
January to September, 2611. At $37 billion, so far in "
the year, it has disproportionately increased the import

bill in FY 2011-12 and also adversely impacted the

* balance of payment. Schemes for importing gold and
re-export after value-addition are abused, when gold is

diverted to meet domestic demand. Another possible

reason is that deposits in banks - either in savings

accounts or in fixed deposits or mutual funds do not

i -
guarantee a rate of rJ;eturn that would protect the value

of investment and have thus made gold a natural

|
I
|
1
I
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choice for investment as it ensures appreciation as well

as liquidity. For the lcounl’cry as a whole, high import
payments contribute to making the current account
! .
{

deficit larger, creati:ing inflationary pressures and

o I L
making imports more expensive in rupee terms.

|
3.24 For the reason that gold has high intrinsic value, it
is preferred as an asset class for hiding 'biack’ incomes

even in times of highiinflation or uncertainties plaguing

the economy, and despite chargeability of jewellery,

gold and bullion to wealth tax. The investment in gold

is unproductive as, instead of imparting momentum to
the economy, citizens in India hold on to such sterile

investment for. capital appreciation and financial

security.

Cash economy andiuse of counterfeit currency

3.25'Cash' as an asset has its own demand. However,
in large cash economies, such as India, counterfeit
currency poses -a major threat to the economy.
Countries have atterinpted to check counterfeiting of
currency notes, as git disrupts smooth commercial

transactions and has a multiplier effect on mainstream

economy. India faces this problem, as immigrants

i
1
|
!
!
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become ‘carriers | for small amounts: The

Indo-Bangladesh, Indo-Pakistan and Indo-Nepal
borders are targeted for this purpose by agencies

inim‘icél to the i-n'terests of India.

3.26 The demand for currency is determined by a
number of factors such as income, price levels ‘énd
opportunity cost of holding currency. Currency is also

used as a store of value, particularly in countries with

low inflation or large 'shadow' economies. As per the

RBI Annual Report for 2010-11, there was acceleration |

~ in currency in circulation in 2010-11 owing to increased

demand on account of economic growth, high inflation

and low yiéld on deposits for most part of the year;

3,27 TABLE-=C3 reflects the increase and uptrend in the
currency to GDP ratio. It may be pertinent to add that
value as well as volume of the bank notés continues to

increase. In a comparison over three years, it may be

‘seen from the table that the value of bank notes

outpaced that of volume, reflecting the continuing shift

towards high denomination notes, particularly those of

Rs.1,000 and Rs.500 in value.
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inflation remained

respect- of commod
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The use of currency is attributed to three

‘ reasons by the RBI in its Annual Report. Firstly,

high, often in double digits, in

iLies such as food grains, pulses,

frults and vegetables and milk during F. Yrs. 2009-10

and 2010-11 - where transactions are expected to be

cash intensive. The share of ag‘r'icul-ture and allied

activities in nominal GDP increased from 17.6%" in

2008-09. to 19% in|2010-11. Secondly, there was a

step-up in real econgmic activity from 6.8% in 2008-09

to 12.5% in 2010-1

1. Thirdly the interest rate on bank

deposits was generally lower than inflation during.

2010-11, implying

deposits. The RBI

a negative real rate of return on

in its latest annual report has

attributed the growth and strergth in the cash

.economy to factors

GDP growth, co

ike acceleration in per capita real

mmercialization of agriculture,

urbanization and availability of higher denomination

‘notes.

3.29
dependence on
non-formal

infrastructure. Furt

India has| a large cash economy due to

agriculture, and existence of

sector and insufficient  banking

her, the RBI has attributed the
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growth and strength in the cash economy to factors

~like acceleration in| per capita real GDP growth,

commercialization ofi agriculture and urbanization and
availability of higher{ denomination notes. In a recent
judgement delivered by Hon'ble Kerala High Court',

the Court has suggested putting restrictions on

‘possession and handling of cash above certain limits.

In an earlier case, Hon'ble Supreme Court had also

observed!® that "The nation is facing terrorist threats. "
Transportation of large sums of money is associated
with distribution of funds for terrorist activities, illega‘l

pay offs, etc. There is also rampant circulation of

qnaccouhted-black oney destroying the economy of

the country.” Further, "Money which is drawn from a

Bank and legitimately belonging to the carrier, may

still be usedﬁ for an illega! purpose, - say to pay for a

" crime or to fund an| act of terrorism. It may also be

used for a routine|illegal function - to make part

‘payment of sale cons

ideration for a property in cash, so

that the full pr'Ice is not reflected in the saie deed,

resulting in evasion

of stamp duty and registration

charges and evasion of payment of capital gains and

creation of black ma

ney. The carrying-of such a huge
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sum, itself gives rise to a legitimate suspicion." The

Court concluded that, "Any bona fide méasures_ taken

in public interest, and to provide public safety or.to

prevent c‘iri:u!ation of black money, cannot be objected

as interference With the personal liberty'_or freedom of

a citizen."

3.30

In recent years, the social sector expenditure

by the Government particuiarly in rural areas in

schemes like MGNREGS, etc.,, have also boosted

!

d_emand. for cash w

peaked. The main d

then the currency to GDP ratio

Ifficulty with such transactions is

that they have inadequate audit trail leading to

leakages, estimated

vary. between 15%

by developmental economists to

and 40%. The oversight relies

generally on financial audit. Increased currency use

(TABLE-C4) in a fast growing economy is inevitable yet

facilitates tax evasio

n, only underlying the Intreasing

importance of prober adherence to KYC norms and

reporting of large val

3.31

ue transactions for tax purposes.

The Banking Cash Transaction Tax (BCTT)

was in operation earlier to regulate large cash

withdrawals. At the

li:)eginning of the Year 2012, the
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~central banks across the world, including USA, Brazil,

Australia, South Korea, Indonesia and Thailand, have

p‘led»u'ged to bring down repo rates and release more

liquidity ino the sy

stem in the face of falling global

growth expectations'®. Such liquidity could flow into

risky assets in the form of higher er'ld_in'g currencies,

like the Ind_ian Rupee. Artificial liquidity is not

desirable, as markets would be prone to using it for

speculation and that would mean rising asset prices,

with inflows in India

3.32

currency notes is be

Demonetization of

likely to increase.

high * denomination

ieved to be one of the methods to

'kill! the extant black economy, and to curb the

generation of black
as implemented in
criticized that dem

objective it was airr

monetary managem

money. In India, demonetjzation
1946 and 1978. Experts have
onetization did not achieve the
ed at. Further, inflation over the

cash economy requires higher

ncy notes to keep the cost of

ent of the economy low.

Trade Based Money Laundering®’

3.33

| X
Financial Action Task Force (FATF) defines
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Trade Based Money

of disguising the pre

through the use of t

legitimize their illicit

Laundering (TBML) as the pro\cess
yceeds of crime and moving value

rade transactions in an attempt to

origins. In simpler terms, TBML is

the process of transferring / moving money through

trade transactions. iIn practice, this' can be achieved

. through the misrepresentation of the price, quantity or

quality of imports or exports.

3.34The international trade system is subject to a wide

range of risks and'\)ulnerabi[ities, which provide

unscrupulous entiti

a)

b)

. money. The relative

‘The enormous

obscures indiv

es the opportunity to launder

attractiveness of the international

‘trade system is associated with:

volume of trade flows, which

dual transactions and provides

abundant opportunity to transfer value across

‘borders;

The complexity| associated with (often multiple)

foreign exchan

ge transactions and recourse to

diverse financing arrangements;

The additional complexity that can-arise from the

l ,



595

practice of mingling illicit funds with the cash

flows of legitimate businesses;

d) The limited recourse to verification procedurés or

programmers in order to exchange customs data

between. countries; and

e) The limited resources that most customs agencies

have to detect jllegal trade transactions.

3.35 Differing ttax rates credte incentives for

corporations to shift

with' relatively high

taxable income from jurisdictions

1 tax rates to jurisdictions with

relatively low tax rates in order to minimize income tax

payments. For example, a foreign parent company

could use internal '

transfer prices" to overstate the

‘value of the goods and services that it exports to its

fofeign affiliate in o

the operations of the

to its operations in a

!

rder E_o shift taxabie income from

> affiliate in a high-tax jurisdiction

low-tax jurisdiction. Similarly, the

- foreign afﬁliate might understate the value of the

goods and services that it exports to the parent

company i order to shift taxable income from its

' 'high-—tax jurisdiction

éto the low-tax jurisdiction of its
|

parent. Both of th:ese strategies would shift the
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|
company's profits t!o the low-tax jun;isdiction and, in
doing so, reduce its; worldwide tax pay.ments. It could
also be attributed tio anonymity to avoid dverpricihg
due to Identiﬁcatior% of interest of large corporate in

new business area.

3.36 Companies and individuals also shift money from
one country to anocther to diversify risk and pr-dtect
their wealth against the impact of financial or political
' crises. A common| technigue used to circumvent

currency restrictions is to 'over-invoice' imports or

'under-invoice' exports. The primary method used is

the falsification of jimport and export invoices. By
| ,
comparing dis'(:repar‘:1cies between the value of exports

reported by a cm.intry and the value of imports

reported by its key

trading partners, the quantum of
-
money transferred flrom that country through the use

of the international trade system can be estimated.

3.37 In the case of transfer pricing, the reference
i
to over- and under-invoicing relates to the legitimate

!
allocation of income between related parties, rather

than customs fraud. In many cases, this can also

involve abuse of the financial system through
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fraudulent transactions involving a range of money

transmission instrum:ents, such as wire transfers. In
. , | :
practice, strategies to 'launder’ money usually combine
. » :
several different techniques. Often these involve abuse

of both the financial and international trade systems.

3.38 The basic tecr;miqueé of trade-based money

laundering include:
|
|

(a) '‘Over-Invoicing’ _and ‘Under-Invoicing’ of

Goods and | Services: Money laundering

through the ovqr-invoicing and under-invoicing of
' I

goods and serxffices, which is one of the oldest
methods of frau;dulently transferring value across
borders, remairgws a common practice today. The
| key elementi of this technique is the

misrepresentation of the price of the good or

service in ord:er.to transfer additional value
|

between thé importer and  exporter.

Over-Invoicingiof exports is one of the most

common traide-based money  laundering

techniques useéj to move money. This reflects the

fact that the primary focus of most cus.toms

agencies is to stop the importation of contraband
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and ensure that appropriate import duties are

collected.

(b) Multigle-Invofcing of Goods_and Services:

| .
Another technigue used to ‘launder' funds
A

!
involves issuing more than one invoice for the
same trade transaction. By invoicing the same
good or service more than once, a money

launderer or -terrorist financier is able to justify

multiple payments for the same shipment of

goods or delivery of services. Unlike

over-invoicing and under-invoicing, it should be
%

noted that there is no need for the exporter or

importer to misrepresent the price of the good or

service on the commercial invoice. .

|
|
Over-ShiQmelnt and Under-Shipment of

Goods and

Services:_ In addition to

1
i

‘manipulating export and import prices, a money

|
i
launderer can overstate or understate the

quantity of g_odds being shipped or services being
provided. In the extreme, an exporter may not
ship any goods at all, but simply collude with an

importer to ensure that all shipping and customs
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documents associated with this so called

"phantom shipment" are routinely processed.
Banks and other financial institutions may

uhknowingly be involved in the provision of trade

financing for these phantom shipments.

(d) "Falsely Described Goods and Services: In

addition to manipulating export and import pri'ces,
a money launderer can misrepresent the quality
or type of a good or service. For example, an
exporter may ship a relatively inexpensive good
‘and falsely invoice it as a more expensive item or
an entirely different item. This creates a
discrepancy between what appears on the
-shipping and customs documents and what is
actually shipped. The use of false descriptions can
also be used in the trade in services, such as
financial advice, consulting services and market

—

research. -

Generally, cases of  over-invoicing or
under-invoicing primarily designed to gain a tax
advantage are considered customs fraud as also other

manifestations as above and are also scheduled
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'offences under PMUA for laundering of money linked to

cross border trade.

3.39
drawback, Duty En

Free Import Author

Misuse ofj export promotion schemes such as
titlement Pass Book (DEPB), Duty

zation (DFIA), Vishesh Krishi Gram

Upaj Yojana (VKGUY), etc. also lead to generation and

flow of 'black’ mo
export promotion s

claim duty exempti

which highlight another aspect of 'black’

ney. Several cases of forgery of
cheme scrips / licences, meant to

on in imports have been detected,

money

generation and movement. Smuggling of goods and

contraband items, FICN, drug trafficking, arms deals

and other illegal a

Illegal trade and mo

by the use of black r

ctivities thrive on 'black' money.
vement of such goods is facilitated

noney and in turn generates more

'black’ money. These activities, by their very nature,

are clandestine and

of 'black' money. Al

can only operate through the use

the activities associated at each

and every level of smuggling and illegal trade in such

goods generate 'blac

'‘parallel' economy.

3.40

K' money which forms a part of the

Indigenousi manufacturing activities and
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units are also important areas for the generation and

movement of black money. Many of the small

" manufacturing units are illegal and the manufacturing

activity is never reported. All related transactions are
in cash. Clandestine removal of goods from the Central

Excise registered : units and the  production and

distribution of goods in the unorganized sector is
another source of genefation of black money at the
domestic [evel and leads to tax evasion. Misuse of
CENVAT is another major area which accounts for
signif_icant evasion | of tax and illegal movement of

goods and generation of false invoices.

3.41Evasion of service tax and generation and
movement of money in the services sector is also an

area which needs to be examined in detail. Payments

for majority of the 'services are still made in cash
~ and many such paynl'nents are not accounted forand no
pill ié issued against the provision‘of such sgrvices,
thereby facilitating the generation and flow of 'black'
money. The magnitude of 'bléck' money involved in

such cases is expected to be huge as the sheer number

of such service providers and their consumers is

very large. For example, most of beauty parlors and

|
|
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hair cutting salons do not raise any bill against the

services provided lby them. Moreover, most of such

I
services are in tlhe unorganized sector. In cases

where credit agains;t payment of service tax cannot be
claimed, the service provider ahd the consumer
may agree to suppress the actual amount paid for
providing the servio:é. The amount over and above bill
amount is thus the 'black’ money generated in'such

transactions. For example, an architect may get into

such an arrangement with a builder.

NPO SECTOR

3.42 Misuse of tax exemption provisions under _
sections 10(21), 10(23C) & 11, and manipulations in
the claims of deductions, especially under sections 35
and 80G of the Income Tax Act are émong the
_sources of generation of black money. India is a

member of the Financial Action Task Force (FATF), an

intergovernmental body wl_'lich develops and promotes
policies to protect the global financial system
against money laundering and financing of terrorism.
One of the aréas of focus of FATF is safeguarding

Non-Profit Organization (NPO) sector from risk and
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misuse in money laundering and terror financing. An

NPO Sector Assessment Committee constituted under
the Ministry of Finance has reviewed the existing
control and legal mechanisms for the NPO Sector and

suggested various measures for improvement.

PARTICIPATORY NOTES

3.43 A Participatory Note (PN) is a derivative.
instrument issued in foreign jurisdictions, by a Foreign
Institutional Investor (FII) / sub-acco'unts or one of its
assqc;iates, against underlying Indian securities.
PNé are popular among foreign investors since they

allow these investors to earn returns on investment

in the Indian market without undergoing the significant
cost and time implications of directly investing in

the India. These instruments are traded overseas

outside the direct purview of Securities & Exchange

Board of India (SEBI) surveillance thereby raising

‘many apprehensions about the beneficial ownership

and the nature of funds invested in these instruments.

Concerns have been raised that some of the
money coming into|the market via PNs could be the

unaccounted wealth camouflaged under the guise of
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FII investment. SEBI has been taking measures to

ensure that PNs are not used as conduits for black

money or terrorist| funding. As per SEBI regulations,

PNs can be issued

regulated by an app

to only those entities that are

ropriate regulator in the countries

of their incorporation and are subject to compliance

of "Know Your Client" norms. FIIs are also required to

declare that these

Indian residents o

PNs have not been issued to

r non-resident Indians. Entities

issuing PNs are requiréd to submit to SEBI a monthly

report which include

s details of subscribers and details

of securities underlying PNs. Though, the information

sought from FIIs issuing PNs are being submitted

regularly, the reporting requirements mandated "by

SEBI presently do

beneficial owners of

IV. EXTENT OF BL
ABROAD

not capture details of ultimate
these instruments.

ACK MONEY IN INDIA AND

Approaches to estimating the size of the

4,1 There is no

uniformity' of methodology or

approach, or certainty of estimation relating to 'black’

money. The main difficulty arises on account of the fact




that the 'black' econ

is, therefore, wide v
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omy exists in the shadows. There

ariation in the figures reported as

estimates are requjred to be made in indirect ways.

The 'shadow' econo

economy enmeshe

my is not distinct, and the 'paralle/’

s the white economy. Different

methods adopted have their own limitations.

4.2 0One of the met

Therefore, where th

hods is the input / output met-hod.

e input-output ratio is known, the

output can be estimated. The method consists of using

this ratio along wit

outpUt; When this

output, the differenc

declared output rep

h the input to calculate the true

is compared with the declared
e between the true output and the

resents undisclosed output of the

shadow economy. This method is deceptively simple

and, though it may

industry  sector,

apply more appropriately to the

‘ignores the fast changing

technological breakt

hroughs, which in turn contribute

to the changing output input ratios. The method is

difficult to apply in t

he context of countries where the

tertiary sector grows at a faster pace compared to the

primary and secondary sectors.

4.3 There

is another -approach

that of the




606

monetarists, whichlis based on the fact that money is

needed to circulate incomes in both 'black’ and the
'white' economy. As the official economy is known, the

difference between this amount and the money in

circulation could be assumed to be the circulating
'black’ component. In one model, the velocity of money
(that is to say the'ndmber of times currency movesin a

year) enables the|estimation of income circulated

annually. A comparison of this with the income

captured in National Accounting System (NAS) gives

the income not captured, which is the 'black' income

generated. The assumption that NAS represents
'white' incomes is not always true - all incomes which

are not captured in|NAS are not 'black’' incomes - for

instance, incomes of the large unorganized sector.

4.4 The Survey Approach represents yet another
method, wherein sample surveys are carried. They
may be on the consumption pattern of a representative
sample, which is then compared with‘ the total
consumption of the country. Sometimes, such surveys
are carried to check illegal éctivities prevalent in a

-certain sample. In this method, the problems are of a




truly representative

-questions, the willing
to reveal true facts

with the interviewe
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sample, unambiguous set of
ness of persons in the sample size

irhplying a certain comfort level

'S - as ho one wants to admit any

illegality before strangers.

4.5 There is also the 'fiscal approach’ method, the

| underlying basis of which is that the econbmy

comprises of severa|
sets of practices. Th
separately worked,

size” of the entire

manner of identifyin

sectors, with each having its own

e contribution of these sectors is

which when added would give fhe

‘black’ economy. However, the

g the 'black component' in these

sectors and assumptions suffer from inherent

subjectivity of the researcher. This method has been

used in various surveys,

Estimates of Black
4.6 Attempts have &
'‘black’ income in
estimates made so

approaches:

Money
veen made in the past to quantify
Iﬁdia. Broadly speaking, the

far have followed two distinct

(i) Kaldor's approach of quantifying non-salary

incomes abov

é the exemption  fimit  of
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Income-tax. The Direct Taxes Enquiry Committee

(i.e. Wanchoo

Committee, 1971) used this

method with some modifications in the report

India Tax Reform {1956), and

(i) Edgar L. Feige method of working out

’

transaction-income on the basis of currency

deposit ratio and deriving from it the 'black’

income of the e

Kaldor's report

4.7 ~N. Kaldorin his

conomy.

report’® estimated the non- salary

income on the basis of the break-up of national

income into:

(i) Wages and sala

ries,

(if) Income of the self-employed, and

(ili) Profit, interest,

rent etc.

4.8 Excluding wages and salaries from the

contribution to net d

omestic product, he derived total

non- salary income. For various sectors of the

economy, on the b

qsis of assumed proportions of

non-salary incomes above the exemption limit, Kaldor

* India Tax Reform {1956)
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estimated such non-salary income. An estimate of the

actual non-salary inc

ome assessed to tax was made for

each sector in order to arrive at the total non-salary

income assessed to

tax. The difference between the

estimated non-salary. income above the exemption

limit and the actual non-salary income assessed to tax

measures the size of the 'black' income.

Wanchoo Committee's estimate

4.9 Direct Taxes E

method  adopted

nquiry Committee®® followed the

by Kaldor with  suitable

modifications. It estimated assessable non-salary

income for the year 1961-62 at Rs. 2,686 crore and

+ non-salary income actually assessed to tax to be of the

order of Rs. 1,875

crore. Accordingly, the income,

which escaped income tax, was of the order of Rs.811

crore. This estimate of tax-evaded income required.

some adjustments

deductions allowed

because of exemptions and

under the Income Tax Act. After

making the rough adjustments, Wanchoo Committee

found that "the esti

mated income on which tax has

been evaded (black income) would probably be Rs. 700

crore and Rs. 1,000

crore for the years 1961-62 and
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1965-66 respectively. "Projecting this estimate further

to 1968-69 on the basis of percentage increase in

national income from 1961-62 to 1968-69, the income

on which tax wa

s evaded for 1968-69 can be

estimated at a figure of Rs.1,800 crore.”

Rangnekar's estimate

4.10  Dr. D.K.

Rangnekar, a member of the

Wanchoo Committee, dissented from the estimates

made by the Wanchoo Committee. According to him,

tax evaded income for 1961-62 was of the order of

Rs.1,150 crore, as compared to Wanchoo Committee's

estiméte of Rs. 811 crore. For 1965-66, it was

Rs.2,350 crore, against Rs.1,000 crore estimated by

the Wanchoo | Com

mittee. The projections of 'black’

income for 1968-69 and 1969-70 were Rs.2,833 crore

and Rs.3,080 crore

respectively.

Chopra's estimate’

4.11 Mr. O.P.

published a series

Chopra, a noted Economist,

of papers? on the subject of

unaccounted income. He prepared a series of

2 Economic & Political Weekly, volume B(VII, number 17 & 18 in April and May, 1982
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estimates of unaccounted income {black income) for a

period of 17 years,

i.e., 1960-61 to 1976-77. Chopra's

rhethodology marked a significant departure from the

Wanchoo Committee approach and as a consequence,

he found a larger

1973 onwards whe

limit registered a

divergence in the two series from

n the income above the exemption

significant increase. The broad

underlying assumptions of his methodology are:

(i)

Only non-sala

ry income is concealed,

(i) Taxes other than income-tax are evaded and the

(ili) The efficiency

(iv) The ratio of

study is restricted to only that part of income

which is subje
which may be

payment of ex

ct to income-tax. Thus, tax evasion
due to (a) non-payment or under-

cise duty, (b) sales-tax,(c) customs

duties, -or (d) substituting agricultural income for

non-agricultur

unchanged;

al income, is not captured

of the tax administration remains

non-salary income above the

exemption limit to total non-salary income has

-remained the same; and
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(v) The ratio of non-salary income to total income

accruing from various sectors of the economy

remains the same.

4.12 The crucial finding of Chopra's sfudy is that
after 1973-74, the ratio of unaccounted income to

assessable non-salary income has gone up, whereas

the Wanchoo Committee assumed this ratio to
have remained constant. As a consequence, after

1973-74, 'there is wide divergence between the

estimates of Wanchoo Committee and those of Chopra.
Choplra also corroborates the hypotheses that tax
evasion is more likely to be resorted to when the rate of
tax is comparatively high. His findings also support the
hypothesis that increése in brices leads to an increase
in. unaccounted income. Further, he has given a
significant finding ;chat funds are diverted to non
taxable agriculture; sector, to converf unaccounted
- (black) income .into legal (white) income. Chopra's
study estimated |unaccounted -income to have
increased from Rs.916 crore in 1960-61, i.e. 6.5% of
Gross National Product (GNP) at factor cost, to

Rs.8,098 crore in 1976-77 (11.4% of GNP).
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NIPFP Study on Black Economy in India

4,13 National

Institute of Public Finance and

Policy (NIPFP) conducted a study?! under the guidance

of Dr. S. Acharya. [The study defines 'black’ mohey as

aggregate of incom
reported to tax aut
a broader definitio
"unaccounted incor

is lack of sufficient

es which is taxable but which is not
horities. The study, however, gives
n of 'black' income and célls it as
ne" for purposes of clarity. As there

data, the NIPFP study follows "the

minimum estimate|approach” that is ’c'o say, not being
able to ascertainl the most probable ..degree of
under-deciaration or leakage, the study uses a degree
of under-declaration which could safe;ly be regarded as
the minimum in the relevant sector. In several cases

the study has also made use of a range rather than a

single figure of under-estimation.

" 4.14 While preparing the estimate of ‘black’

income, the study excludes incomes generated
through illegal activities like smuggling, black market

transactions, acceptance of bribes, kickbacks, etc. To

|
prepare a global esitimate of black income, the study

I



614

- confines itself briefly into six areas:-

(i) factor incomes

received either openly or covertly

while particip’ating in the production of goods

and services;

(ii) 'black' income

generated in relation to capital

receipts on sale of asset;

(iii) 'black' incom

formation in th

(iv) 'black' income

e generated in fixed capital

e public sector;

generated in relation to private

corporate sector;

(v) 'black' income

and

(vi) 'black' income
of imports by ti

licenses.

generated in relation to export;

generated through over-invoicing

e Private sector and sale of import

4,15 After aggregating the different components

of 'black’ income the study quantified the extent of

'black' money for different years as under:-

Year |Estimate for black money (Rs| % age of GDP

in Crore)
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75-76 9,958 to 11,870 15 to 18%
80-81 |20,362 to|23,678 18 to 21%
83-84 |31,584 to|36,784 18 to 21%

4.16 NIPFP study concludes that "total black
income generation| of Rs.36,784 crore or in round
numbers Rs. 37,000 crore out of a total GDP at factor
cosf of Rs. 1,73,420 crore seems to be on the high
side, although it turns out to be less than 30 per cent of
GDP as against| some extravagant estimates

placing it at 50 or even 100 per cent of GDP. Taking out
lower estimate, what we Would s.ay with some
degree of confidence is'that black income generation in
the Indian economy in 1983-84 cannot be placed
beldw 18 per cent of GDP at factor cost or 16 per cent

of GDP at market prices."

4.17 While the NIPFP Report estimates the ektent
_of '‘black’ economy (not counting smuggling and illegal
activities) at about|20% of the GDP for the year
1980-81, Shri Suraj B Gupta, a noted economist, has
"pointed out?* some erroneous assumptions in NIPFP

study. He estimated black’' income as 42% of GDP for

‘Black Income in India!, Sage Publications (1992, first edition) 'The Black Economy in India* (1999, second edition)




616

the year 1980-81 and 51 % for the year 1987-88. Shri
Arun Kumar in his book?? has pointed out certain

defects in NIPFP! study and Gupta's method. He

aestimated the extent of 'black’ income to be about 35%

for the year 1990-91 & 40% for the year 1995-96.

4.18 Thus, it|can be said that though 'black'

money exists to a substantial extent in our economy,

its qguantum cannot be determined exactly.

International estimates of black economy

4.i9 The estimates |n studies done by ec‘on'omists
efnploy assumptions for models, and cannot be called
scientific. The 'black’ economy exists .in shadows. As
the 'shadow' economy is enmeshed in the 'white'
economy, the traces it leaves are used to detect and

estimate the size of the 'black' economy by different

‘'methods, some of which have been discussed above.

Each suffers from its own limitations. The last official

study was done at the behest of the Ministry of Finance

by NIPFP in 1985. The alternative estimates of 'black'’

income for the decakde prior to 1985, compiled in the
]

NIPFP Report (TABLE-Dl), show the extent of variation

'Shadow Economies of 150 Countries' - pliblished prior to the report cited next
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in the estimates.

4.20 The ‘'black’, 'shadow' or ‘'underground'
economy is all theymoney and jobs generated outside

the official economy, whether legally or illegally. A

Mmoot question may be how India compares with other

countries in the world. In more than fifty countries
around the world} such economy is at Ieast‘forty
percent the size of the documented G.D.P. Though
nailing down shadowy numbers is difficult, as per Dr

Freidrich Schneider of Austria's Kepler University of
Lizz,- who .co-authored a report ¥ (with Claudio
Montenegro of the|World Bank), the margin of error
factored into the rapor;cs is 15%. At one end of the
scale is U.S.A., where the 'shadow’ economy equalled
only 9% of the country's official economy. On the other
end in percentége terms, the biggest 'underground'
economy relative tojthe official economic activity is the
former Soviet republic of Georgia, with the 'shadow'
economy being as |high as 72.5%. The higher the
component of such economy, the more the

Government loses on revenues it could use to improve

infrastructure, reduce disparities in income and

« Friedrich Schneider & Andreas Buehn & Claudio E. Montenegro, 2010 "Shatdow Economies All over the
World: New
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provide better education and health services. Greece
has a 'shadow' on 'underground' economy equalling

31% of G.D.P. as|per a later report.** One notable

feature of their report is that fron‘i 1999 to 2007
'shadow' economies appear to have riseﬁ for every
country. The reason attributed is the increase in
téxation and iﬁcreasing regulations. However, in.case
of Peru, apparently, the huge 'shadow’ economy-arose

from growing urbanization and more commerce.

Patently illegal activities, like drug trade, burglary,
kidnappin'gs were not included for purposes of their
repoft. What was included was 'all market based legal
production Qf goods and services that are concealed
from public authorities' to avoid payment of taxes.
Regardlessof what taxpayers may like to believe,

Schneider and co-authors suggest not merely efficient

tax collecting and lighter regulation, but also to find a
way to make work in the official economy more
'attracti\fe and thereby reduce the incentives to

participate in the shadow world.

4,21 In his -report, Schneider has éstimated the

size of 'shadow' economies using the DYMIMIC and

Estimates for 162 Countries from 1989 to 2007," Working Papers wp322, University of Chile, Department
of Economics
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Currency demand method for developing, emerging

- and developed ecﬁonomies._ The size of 'shadow!

economies owf 28 Asian countries in the years 1999—00

to 2(502-—03 (TABL.E-DZ) shows that the 'shadoW'
economy in India|is below the average of these
countries, although the pattern of marginal annuél
increase of 'shadow' economy to the GDP ratio in the

three years is common to most countries, including

India.
Illicit financial flows from India

4...22. Another |important aspect which merits
aongideration is the illicit financial flows of 'black’
money trari'sférs from India since independence. On
thelone hand there has been intepse speculation on
illicit financial flows from India and on the othér— hand
intense attention in thel media ﬁas‘ he.Ightened the

sense of public awareness and concern on the need to

curb such generation and outflows. Though no official

studies have been carried out in recent years, Dev Kar
of the Global Financial Integrity Centre for
International Policy,| Washington estimates that since

independence,. a total of US $ 213.2 .billion was
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shifted out of India between 1948 and 2008, which

constituted? 16.6% of‘I:h'di‘a's GDP at the end of 2008.

In his analysis, the researcher on the basis of data,

* confirmed that eco
to faster growth, th
the post reform
‘income distribution
paper also indicat
appears to go hand

worsening of incors

nomic reforms since 1991 had led

ough such rapid economic growth in

period led to. more skewed

. In the post reform period, the

es that “faster economic growth

in hand with larger illicit flows and

ne distribution. Since 1991, with

more trade openness, the size of the external trade to

GDP doubled from
statistically signific
related to trade
simlu’Iation mod’el' i
nam_ely,_ governmer

expectation; structu

. openness, faster r

" impact on income d

10.8% to 21.7%, which showed

ant openness and was positively

mis-invoicing. In the paper a

dentifies sets of complex. drives,

1t deficit; inflation and inflationars}“
ral factors such as increasing trade

ates of economic g'rowth, their’

istribution and overall governance

captured as a measure of underground economy. Illicit

flows are also driven by the desire to hide ill-gotten

wealth. !The corollar

- provided more oppo

* An empirical study on the transfer of biac

y of increased trade liberalization:

rtunities to related and unrelated

-k money from India 1948 - 2008 - Dev Kar from Economic and Palitical

Weekly, April 8, 2011 - Vol.XLVI No,15



- transferring capital

621

companies to missinvoice trade, which support the

view that economic

reform and liberalization is needed

to be adc-)pted with strengthened institutions and

gove“i:hanc'"é, if governments are to curtail capital flight.

In other words,

would not prevent

deregulation without oversight

abuse of international trade for

abroad. Kar also suggests. that

proposal to get money secreted abrbad back into the

money by a certain

country through amnesty for. offenders to return the

date failing which a huge penalty

and prosecution would follow, would be a non-

starter. Such tax amnesty does nothing to encourage

i

persons having sec

reted money abroad to bring it

-

to the country as they are not subject to any tax in the

~secreted abroad th

declaration would a

would not materially

would continue to h

~first place. Any attempt to declare such illicit funds

rough an unilateral government

so fall flat, as such a declaration

change matters. The funds would

“continue to be illicit as before while their owners

ave access to such fund_s outside

the country in full co-operation of sécrecy jurisdictions

without any knowledge of Indian authorities.

Study commissioned by Government of India
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4,23 The Government has commissioned fresh

study on unaccounted income / wealth both inside and

outside the country, bringing out the nature of

activities engendering money ‘laundering’ and its

ramifications on na

three national-level

Public Finance and
Financial Managem

Applied Economic R

The terms of refere

(iy To assess/surv

tional security to be conducted by
institutes, viz. Nationat Institﬂte of
Policy (NIPFP), Nat?onal Institute of
ent (NIFM) and National Council of

esearch (NCAER).

nce of the study are as under:

ey unaccounted income and wealth

both inside and outside the country.

(i) To profile the

money launde

nature of activities engendeéring

ring both inside and outside the

country with its ramifications on national security.

(iii) To identify important sectors of economy in which

unaccounted money is generated and examine

causes and conditions that result in generation of

unaccounted money.
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(iv) To examine the methods employed in generation

of unaccounted money and conversion of the

same into accounted money.

(v) To suggest ways and means for detection and

prevention of junaccounted money and ‘bringing

the same into the mainstream of economy. -

(vi) To suggest methods to be employed for bringing

to tax unaccounted money kept outside India.

(vii) To estimate the quantum of non-payment of tax

due to evasion by registered corporate bodies.

The study is

September 201

V. 'EXISTING

BLACK MONEY

-

expected to be completed by‘

2.

LEGAL PROVISIONS AND

MACHINERY TO DEAL WITH

As the sources of generation of black money, and

the forms it takes,

omnibus law to de

framework against

vary, there can be no single or

al with the menace. The legal

black money deneration and its

control is, accordingly, 'diSpersed in penal laws,

economic laws, tax laws and various regulatory
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machinery to enfa
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d the ‘concomitant administrative

rce these laws and regulations.

LEGAL PROVISIONS

5.1 Income Tax

Act, 1961

Section 131: The powers u/s 131 of IT Act are

co-existant with that of a Civil Court trymg a sult

Under Section 30 of CPC read with Rule 12, 14 & 15 of

Order - XI, the powers of a court are:-

i, Summoning

order-XVI

L. Discovery and'inspection‘- order XI

and  attendance of. witness-

iii. Issue of commission to examine a witness - order

XXVI ( Rules 1to 8)

Section 132:

Search can only be authoriied by

an officer of rank of Commissioner or above, Certain

conditions

are

required to be fulfiled before

authorizing a search. Powers under section 132 include

- power to seize books, documents, cash, jewellery,

other valuables etc and the same cah be retained for a

certain period of time.
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Section 133A: Survey at business premises for

inspecting books

verification of cash,

of accounts, tallying stock,

etc.

Section 133B: Collection of information from

tax-payers.

Section 133: Power to requisition information from

- third partieé.

Section 136: Declares income tax proceedings as

judicial proceedings

in case of:-

i,  Section 193 of IPC - furnishing or fabricating false

evidence;

ii. Section 196 of
false;
iii. Section 228

“interruption to

proceeding;

iv. Section 195 of

IPC - using evidence known to be

of IPC - intentional insult or

public servant sitting in a judicial

Cr PC - taking cognizance of an

offence of giving false evidence, fabrication of

evidence, abetment or criminal conspiracy. to



fabricate evid
Judicial Magisi
excluded).

- Chapter XXI

Provides for‘ monet
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ence (complaint to be made to

rate as Chapter XXVI of Cr PC is

of the Income Tax Act,1961:

ary penalties at different rates for

various defaults such as concealment of income;

failure to comply

returns/sign stater

account or docurm

source; etc. Maxim

the tax sought to b

with stafutory notices, filé‘ tax
ments, maintain/retain books of
ents, deduct / collect taxes at
um penalty prescribed is 300% for

e evaded.

Chapter' XXII of the Income Tax Act, 1961:

Provides for prosecu

as willful evasion of

-produce accounts /d

/ false statement

| deposit taxes; etc.

" years rigorous impri

tions against various offences such
tax; failure to furnish tax returns or
ocuments, falsification of accounts
in affidavit; failure to déd’uct and

The maximum sentence is for 7

sonment with fine.

5.2 Wealth Tax Act, 1957

The Wealth Tax

" are at par with diffe

Act, 1957 contains provisions that

rent provisions under the Income

- Tax Act, 1961 as enumerated above.
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5.3 Benami Transactions (Prohibition) Act

5.3.1

In the implementation of the Income Tax Act

it was fbuﬁd that m»any persons entered into benami

transactions, to distance themselves from the real

transactions. A benami purchase is a purchase in

name of another

the property and h

person, who does not pay the

consideration but merely lends his name, while the

control vests in another person who actually purchases

e is the beneficial owner. The Law

Commission was requested to examine the subject of

benami transactions and . its ramifications. To

implement the recc

the Law Commission, the Benami

mrendations of the 57 Report of

Transactions

(.Prdhib‘ition) ‘Bilﬁl was introduced in Parliament, which

became Benami

Transactions (Prohibition) Act

after receiving assent of the President on 5th

a) entering into

The bill inter-alia provided for the

benami transactions after the

commencement of the new law will be an offence,

with an except

ion‘f'or the transfer of properties by

the husband or father for the benefit of the wife or
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unmarried daughters;

b)  all the properties held benarﬁi will be subject to
acquisition by such authority, in such manner and
after foliowing such .proceduré, as may be
prc—:fsciribedw by rules under the ‘proposed

legislation. As| a resu-'lt of the provisions of the

Ordinance and the prohibition of entering into

benami tranéactions, the benamidar would be
acquiring the rights to the property by the mere
lending of his| name and without investing any
“money for the purchase of such property.
Accordingly, it|is provided that no amount shall be
payable for the acquisition of any property held

. benami:

c) Sections 81 and 94 of the Indian Trusts Act, 1882,

‘shall also be repeéled.

5.3';'2 During the process of formulating the rules
for Imple‘menting certain provisions of the 1988 Act, if
was found that the provisions of the aforesaid Act were
inadequate to deal with benami transactions as

the Act, inter alia, -
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did not contain any specific provision for vesting

of confiscated property with the Central

Government,

(ii) did not have

mechanism a

authorities un

any provision for an appeilate-

gainst an action taken b{/ the

der the Act, while barring the

\ 'juris/d.iction of a Civil Court;

" (iil) did not confer the powers of a Civil Court upon the

authorities for

5.3.3 In view

- legislation became

its implementation.

of the above, a comprehensive

necessary in order to prohibit

holding proper’ty'in benami and to restrict right to-

recover or transfer
provide a mechanis

property held benan

to repeal the 1988 A

Iegi’élation to de

al

property held benami and also to

n and procedure for confiscation of _
ni. It was, therefore, felt necessary

ct and enact a new comprehensive

with benami transactions.

Aécordingly, a new bill was introduced in Parliament in

2011, which is under examination of the Standing

Committee. The.

following:=

Bill, inter-alia,

provides for the
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| (i) it prohibits benami transactions by any person,

except in the case of benami transactions entered
into in the name of spouse, brother or sister or

any lineal ascendant or descendant;

(ii) it provides that benami property arising out of
prohibited benami transaction is liable to
confiscation by the Central Government and“'such

property shall vest absolutely in the Central

- Government without paying any compensation;

(iii_)r It prohibits right of the benmamidar to recover

property held benami;

(iv) it provides that. the Initiating Officer, the
- Approving Authority and the Administrator shall

be the authorities for the purpose of the Bill ;

(v) .it provides that|the Adjudicatiﬁg Authority. and the
~Appellate  Tribunal éstablish_ed under the
Prevention of Money-Laund’eripg' Act, 2002 shall -
respectively Ee the Adjudicating Aﬁthority andthe
Appeliate Tribunal for the pﬁurpOSes of: tﬁe Bill aﬁd

any person aggrieved by an order of Adjudicating

Authority may prefer an appeal to the Appellate
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Tribunal;

(vi) it provides t
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hat any party aggrieved by any

decision or order of the Appelléte Tribunal may file

an appeal to

law;

(vii) it enables

the High Court on any question of

the Central Government, in

consultation with the Chief Justice of the High

Court, to designate one or more Courts of Session

as Special Court or Special Courts for the purpose

of the Bill;

(viii) it provides penalty for entering into prohibited

benami transactions and for furnishing any false

- docurnents in any proceeding under the Bill;

(ix) it provides for transfer of any suit or proceeding in

(x)

respect of-a benami transaction pending in any

._,Cc.‘Ju'rt (other than High Court) or Tribunal or

before any authority to the Appellate Tribunal as

provided in the|Bill;

it also proppses to make consequeritial

amendments

n the Prevention of Money

" Laundering Act,| 2002,




5.4- Foreign Exch
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ange Management Act (FEMA),

i

. Enforcement Directorate takes up investigations

under FEMA in spec

ific cases relating to contraventions

in foreign exchange transactions, generally by persons

resident in India.

outside Indié by a

Unauthorized holding of f.u‘n_ds

ny person resident in India, is a

contravention of section 4 of FEMA. Upon coming to the

cbnclusion of such a -charge being established in

adjudication proceedings und'erlFEMA, in terms of

section 13(1) of the Act, a suitable penalty can be

imposed. Further, besides the imposition of penalty, in

terms of section 1
authority can order

abroad and direct th

3(2) of FEMA, the adjudicating
confiscation of fh.e amounts lying

e bringing back into India of such

foreign exchange holdings. FEMA is a civil law and

hence no criminal prosecution can be launched.

5.5 Prevention

(PMLA), 20 02%

5.5.1

of - Money .Laundering Act

PMLA is a criminal law which came into force

from 1.7.2005. Under the scheme of the Act, money

™ Inputs from Directorate of Enforcement
7 Inputs from Directorate of Enforcement
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laundering linked to the predicate scheduled offences
is' liable for punishment. There are 156 offences in 28
different statutes wHIch are Scheduled Offences under
PMLA. Section 3 of PMLA defines the offence of rr{oney
laundering. Once [the agency concerned with a
predicate scheduled offence registers a case,
Enforcement Directorate takes up investigations u_nder
PMLA fo ascertain {the proceeds of crime generated
from the predicate offence booked by the Law |
Enforcement Agency. n case, a prima-facie case of
generation of proceeds of crime and laundering thereof

is made out, PMLA|provides for seizure (section 17)

and attachment of |laundered properties (section 5).
i ,
The action of seizure and attachment is required to be

adjudged by the Adjudicating Authority under PMLA

(section 8). The persons, both natural and legal |

entities, who are accused of the offence of money

. laundering linked to the scheduled offence can be

“prosecuted in Special Courts as per section 44 of PMLA.,

Section 4 of PMLA provides for rigorous imprisonmen't

~of minimum three years which can extend up to seven

years and a fine of up to Rs.5 lakhs on conviction by the

Court of persons who have been accused of the offence
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of money laundering. The conviction can extend up to

10 years if the offence of -monéy laundering is linked to

.n'arcotic--trafficking. The property attached under PMLA

can be .confiscated- by the Adjudicating Authority

e conviction by the Court of the

accused in the trial for scheduled offence. In terms of

PMLA, the tainted proceeds, if found parked overseas,

can also be restitute

after the collection

process of Letter

d through Mutua! Legal Assistance
of such evidence .throughl »the“

of Requests with - the foreign

a'dnji‘nistration. Chapter IX of PMLA - sets out the

procedure for
Contracting States
confiscation of assef
sigﬁed Mutual Legal

countries and by v

Government of India

to get the tainted

reciprocal

arrangements  with

for seizure, attachment and

S fouhd lying overseas. India has

Assistance Treaty (MLAT). with 26
irtue of the provisions of PMLA,
is fully armed with legal measures

assets repatriated back to the

N

‘country on conviction of persons accused of money

~laundering. Till the conviction, the assets traced

overseas can be requested to be seized or frozen by

foreign jurisdictions.

5.5.2

Section 12

of PMLA requires financial sector
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entities (banking companies, financial institutions and

 intermediaries) to verify the identity of their clients,

maintain records |and  report suspicious / ~cash

transactions (STR / CTR) to FIU-IND. Director, FIU-IND

- is empowered to conduct inquiry and impose sanctions

against financial sector entities for non-compliance

with section 12. | FIU-IND conducts analysis of

information received under PMLA and in appropriate

cases disseminates information to relevant intelligence

/ enforcement agencies, which 'incldde Central lBoard of

Direc;t Taxes, Central Board of Excise & Customs,

. Enforcement Directorate, Narcotics Control Bureau,

Central Bureau of Investigation, Intelligence agencies

and regulators of financial sector.

5.5.3 It may be seen that under both the Acts, i.e.

FEMA and PMLA, investigation is initiated against

specific persons, both natural and legal, and such

| | action is initiated onlthe basis of specific information.

5.6 Customs & Narcotic Drugs and Psychotropic

' Substances (NDPS) laws?®

5.6.1  The penal provisions under the Customs Act,

® |nputs from Ditectorate of Revenue Intel!'!'gence
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_extend to two years

1962 are Section
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112 (penalty for improper

importation of goods), S_ecti'on 114 . (penalty for

attempt to export goods improperly), Section 114A

(penalty for short levy or non levy of duty) under which

penalty equivalent to the value of the offended goods

can be imposed. Under Section 114AA (penalty for use

- of false and incorrect material), penalty equiv_alent to

five times of the value of the offending -goods may be

5.6.2 Besides im

has ‘contravened an

\posing penalty any lperson who

y provision -of the Customs Act,

1962, can be prosecuted for committing such offence

under the provisions

of Section 132 and Section 135 of

the Act. Under Section 132 of the ‘Act the offender is

punishable with imp

risonment for a term- which may .

or with fine or with both. Under

Section 135 of the Act the 'ohffender is pu-n‘ishable with

imprisonment for a term which may extend to seven

years.

5.6.3 ‘Similarly, under the ‘Narcotic Drugs and

Psychotropic Substances (NDPS) Act, 1985, stringent

penal provisions existjunder Section 21 to Section 32 of
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. the Act for imprisonment varying between six months

and twenty years, depending on the quantity of Ehe

contraband and seri

ousness of offence. In additioh to

this a fine may be imposed on the accused which may

vary between Rs. 10,

of subsequent conv

000 and Rs.2,00,000. In the case

ction death sentence can also be

awarded under Section 31A of the Act.

5.6.4

and the NDPS Act, 1

the PML Act, 2002.

The offenc

es under the Customs Act, 1962
985 are "Predicate Offence" under

Hence the tainted proceeds

acqmred by contravenmg the prows:ons of the

Customs Act, 1962
attached and confisc
existing' prdvisions
punishments are

probtem is found to

and the NDPS Act, 1985 can be
ated under the PML Act, 2002. The
relating to confiscation and
| but the.

considered adequate,

ie in having proper administrative

framework, implementation and cooperation among -

5.7 Prevention -of Corruption Act & United

Nations Conventio

5.7.1

n Against Corruption (UNCAC)

The P__revelntion of Corruption Act, 1988

(’No.49 of 1988)'- has been enacted to consolidate and

|

!



amend the law rela
and for matters ¢
force with effect

maximum punishm
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ting to the prevention of corruption

onnected therewith. It came into
from 9th September, 1988. The

ent under the P C Acf is 7 years

rigorous imprisonment with fine. This is less than

maximum sentenc
crimes such as nar

crime.

5.7.2 India ha

Convention against

e of 10 years for serious fiscal

icotics and laundering proceeds of

s ratified the United Nations

Transnational Organised Crime and

its ‘three protocols and fhe United Nations Convention

-against Corruption.

The Convention enumerates in

detail the measures to prevent corruption, including

the-appiiéation of prevention policies and practices, the

establishment of -
~application of codes

public

transparency and ac

public finances and

procuremen

bodies for that purpose, the .
of conduct for public servants, and
t. It recdmmends promoting
countability in the management of

in the private sector, with tougher

accounting and auditing standards. Measures to

prevent 'money-lau

together with measu

ndering' are also provided for,

res to secure the independence of

the judiciary. Public reporting and participation of
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‘society are encouraged as preventive measures, The

Convention recommends the State Parties to adopt
such legislative. and other measures as may be
necessary to establish a whole series of criminal

offences. These are:

(i) Corruption of pational or foreign public officials

and -officials of ipublic international organizations;

(ii) Embezzlement, misappropriation or other

diversion by a public official of any public or

.private property;

(iii) Trading in influence; and

(iv). Abuse of functions and illicit enrichment.

5.7.3 In the private sector, the Convention calls for

the creation of offences of embezzlement and

corruption. There are other offences relating to

“laundering' the proceeds of crime, handling stolen

property, obstructing the administration of justice, and
participating In an? attempting embezzlement or
corruption. Followiﬁg ratification of UNCAC, the

.
Prevention of Bribery of Foreign Public Officials and



' 5.8 State laws

‘governments on all

rates of stamp duty
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Officials of Public International Organizations Bill, 2011

was introduced in the Lok .Sabha on March 25, 2011,

The Bill empowers|the Central Government to enter

into agreements with other countries (contracting

states) for enforcing this law and for exchange of.

investigative information.

5.8.1

array of powers un

The states of the Indian Union have a wide

der List-II of the Constitution to

control economic activity by way of levying taxes, and

secondly, by way o
commer"cial- activitie

and services.

-

58.2  Stamp d

duty is a transaction

F.controlling certain industrial and

s, as well as movement of goods

-

uty s levied by the state

transfers of immovable property.

" The levy of stamp duty is a State subject and thus”the

vary from State to State. Stamp

tax; it is charged as a percentage

6f the transaction value of the proberty. It varies from

around 4%:-in Mumbai to about 13% in Kerala. Haryana

charges 6% as stafnﬂa duty on properties, while it is 8%

in Uttar Pradesh. Most of the states charge around
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. 6%-8%. Circle rates basically lay down the minimum

valuation of lands land immovable properties. Circle
rates, as and when revised and notified by the relevant
State Government, are taken into consideration by the

competent registering authorities, at the time of

registration of instruments relating to land and

immovable properties. Lack of uniformity in stamp

duty rates, which are also perceived to be _high,' and
infrequent updating: of circle rates, however, results in
revenue leakages and accumulation of 'black' money in

immovable property.

5.8.3 In the recent investigations by Income Tax

department on the mining industry in Karnataka, it has

come to lig ht that state law allows unregistered dealers

(URD) to tradé in Tinerals, possibly as a measure to

" raise revenue. This is contrary to the Central Mines and
‘Minerals (Regulation and Development) Act, 1957 and

encourages illegal imining and unregulated trade in

minerals. It also came to light that there was mismatch

between exports ‘and inward remittance, as also

between information available with ~ different

authorities.
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ADMINISTRATIVE MACHINERY

5.9 The principal agency to tackle the generation and

control of 'black’

'm,oney is the Central Board of

Direct Taxes (CBDT), which deals with all direct taxes.

The CBDT - including its Commissionerates and

Directorates of Investigation, International Taxation,

Transfer Pricing, Exemption, Intelligence and Criminal

Investigation, etc: -
direct tax laws; t

Customs ' (CBEC),

is responsible for administration of
he Central Board of Excise and

including Commissionerates of

Customs, Central Excise and Service Tax; DRI, DGCEI,

etc., implements indirect tax laws relating to customs,

central excise, service tax, etc. Other concerned

agencies are: Centr

. regulates the pro

Directorate of Enfo

al Bureau of Narcotics (CBN) which

duction and sale of narcotics;

rcement (ED) which enforces the

Prevention of Money-Laundering (PMLA) and Foreign

Exéﬁange Management Act (FEMA); Central Economic

I'ntelli‘gence Bureati (CEIB) which is tasked with

ensuring proper st

aring and analysis of economic

intelligence; and Financial Intelligence Unit (FIU-IND)

which collects and a

financial sectqr. Ot

nalyzes data from the banking and

her central organizations such as

b



Narcotics Control B

Home Affairs;

Ser
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ureau (NCB) under the Ministry of

ious Frauds Investigating Office

(SFIO) and Registrars of Companies under the Ministry

of Corporate Affairs; and regulators such as RBI, SEBI,

FMC, IRDA, TRAI, etc., also contribute to formulation

and implementation of the regulatory framework that

helps check genera

tion of black money and growth of

black economy. Sales Tax departments of various state

governments implement VAT in the states.

5.10 One of the principal concerns is severe shortages

- of 'm'anpoWer (Table below), particularly in the CBDT

and CBEC, affecting the effective functioning of these

vital bodies.
TABLE?
SI. [Name of|Sanctioned Working- Shortage
Agency

1 |CBDT 57,793 . 42,791 15,002 .
_' 2 |CBEC 69,164 55,419 13,745

3 |CBN 1,245 777 468

4 |ED* i2,064 571 1,493

5 |CEIB ;113 78 35

2 pearformance Budget, 2011

i
|
!
|
|
i
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6 |FIU 74

28 |46

.th.rodgh CEIB and

*  The figures are not as per Performance Budget,

2011, but after sanction of additional manpower

5.11 Effective i

mplementation of the laws lie not

.bnly in the individual laws by the concerned agencies,

but also. proper inter-agency,coordination.espe,éi-ally

where one, law overlaps another law, and its .

administrative mac

hinery affects the other. Lack of

coordination, or even conflict of interest, is the second-

major problem to bé tackled. Another area of focus for

inter-agency cooperation is information-sharing. This

matter is also receiving attention in many a fora3® and

it is noted that information exchange has to become

more professional. The EIC in the Ministry of Finance

oversees intelligence sharing among different central

economic intelligence and enforcement agencies

Regional Economic Intelligence

Committees (REICs). We understand that recently a

comprehensive review of.the role of CEIB has been

undertaken by an experf group, and steps are being

initiated to make the central ecohomic intelligence

% Review of National Security 2001, Comrlnittee on CEiB, ongoing PM's review through NSCS, etc.
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sharing system more effective.

5.12 . Generation of black money from legitimate
activities, such ‘as businesses or professions,
non-reporting of income, overstated expenses, etc.,

undermines the economy, its tax-base and the rule of

law, and creates inequalities. The way to fight this
menace is through comprehensive and better -repdrting
mechanism, data-mining and analysis. We understand

that substantial pr-ogress' has been made by CBDT,

CBEC and FIU in this direction, but still a lot remains to

be done.

5.13 The Central Vigilance Commission (CVC) is

the principal céntral government anti-corruption
wafchdog; with anti-corru'ption units of the Cen;cral
Bureau - of Investigation (CBI) as | its principal
implementing arm.|Vigilance department / bureau of

different state governments are anti-corruption bodies

" in respect of employees of the state government. In

some states, the institution of the Lokayuktas is also in

place. Besides these institutions, the C&AG provides

oversight for the central government and central PSUs,

[
while the State AG! provides the same for the state

|
i
|
:



" with extensively, |

646

government and its organizations. Of late, the C8AG

has become proactive and as a result several 'scams’

have surfaced in the public domain. However, fact

r‘emaihs:_..-th'at althOLJQh the C&AG or state AGs have

been functioning for several decades, leakages in

public expenditure

has continued unabated. Both

oversight and enforcement mechanisms against

corruption need to be strengthened. |

VI. MEASURES TO TACKLE BLACK MONEY

6. There are two|dimensions of the issue of black

money-first, its |generation and, second, its

consumption and use, including laundering of black

money back to mainstream economy. D'ealing‘with this

menace has to cover both these aspec_:tsr.'So far as

generation of black money from crime or corruption is

concerned, its remedy does not lie merely in legisiative

or -enforcement domains but aiso in finding much

upon some of these

deeper socio-economic solutions. We have touched

aspects. However, generation of

black money from legitimate activities has been dealt

and we make several -

recommendations in this regard. Further, consumption

énd launde'ring of black money, if effectively tracked
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Y have the 'squeeze effect’ on the

i

overall activities resulting in creation and sustenance

"L

of black economy. While there may not be any need to-

have new [aw to es

black economy, v

comprehensively

pecially deal with black money and

arious existing laws need to be

reviewed by the concerned

administrative ministries on a regular basis keeping in

- view the changing

accordingly.

economic scenario, and provisions

. dealing with violations need to be strengthened

Strategy to tackle black money

The Committee has identified following strafegy to

tackle black money:-

o Preventing generation of black money

o Discouraging use of black money

-0
-

O

Effective detection of black money

Effective investigation & adjudication

Other steps

N

Preventing generation of black money

6.1 India must ensure transparent, time-bound &

better regulated ap;!arova’ls / permits, single window
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delivery of services|to the extent possible and speediér
judicial processes. The Electronic Delivery of Services
Bill, 2011 that seeks to provide for electronic delivery
of public services by the government to all persons to
ensure transparency, efﬁciency, accountability,
accessibility and reliability in delivery of such services
has been tabled before the Parliament in December,

2011,

6.2 The fight against the monstrosity of black.money
ha-s to be at ethical,|socio-economic and administrative
levels. At the ethical level, we have to reinforce value /
moral education in the school curriculum and build
good character citizens, particularls‘/ highlightir{g theills
of tax evasion and black money. At the socio-economic
level, the thrust |of public policy shoulld be to
discourage conspicuous & wasteful consumption /

expenditure, encourage savings, frugality and

simplicity, and reduce the gap between the rich and the

poor.

6.3 The Government is also considering legislating

public procurement law. The Public Procure.ment Bill,
I .

2012 intends to re!gulate public procurement by all



- and ombudsman for

649

ministries and central government departments. It

aims at ensuring |transparency, fair and equitable

treatmént of bidders, . promote competition, and

enhance efficiency

and economy in t_he public

‘procurement process.

6.4 In order to ensuré transparent and efficient

allocation of natural and man-made resources,

oversight in the form of comprehensive regulations

for scarce resources

expeditiously.

grievance redressal, particularly

- as in land, minerals, forests,

_ telecom, etc. - need|to be introduced and implemented

6.5 Social sector |schemes involving huge public

expenditure under

various programmes reportedly

suffer. from possible manipulations and leakages.

Direct transfers to L

provide a solution, a

he accounts of beneficiaries can

S it would prevent manipulations

like bogus muster ralls, etc. While efforts such as UID

and direct transfer of subsidies will stop leakages .in

some sectors, in other sectors the problem will have to

be addressed differently. We, accordingly, recommend

that social audit be

made mandatory for all social



sector schemes that
credit to the bank

district / field level,

650

do not involve direct transfer of

account of the beneficiary, at the

and a second and subsequent AG

audit at the HQ level. Weé also recommend that a

system of random inspections by teams of spohsoring

Ministry / Departme

nt / Agency may monitor utilization

of public funds for social sector schemes.

6.6 There should b

a dedicated training center for all

law enforcement agencies dealing with financial crimes

and offences, as
delegation from the
studied the training

Enforcement Trainin

multi-disciplinary

this requires special skills. A

CBDT had recently visited USA and

methodology of the Federal Law

g Center (FLETC), Brunswick GA. A

institution  for - training in

investigation of financial crimes may be established on

‘the lines of FLETC of

6.7 Oversight in th

USA.

e private sector is almost absent,

| excébt for some 'prof'esﬂsilon'ally managed companies. It

mainly consists of self-regulation, and audit.under the

Company and Income Tax laws. That the systefn of

professional audit may be quite ineffective even: In

- professionally ma

naged

enterprises is  aptly

demonsﬁraﬁed by the Satyam case. We are of the view __
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that the burden of dual audit should be reducéd to
single audit (for both company and tax law) and the
audit system be detached from the management and

control of the busjness. We, therefore, recommend

-that the central government establish a regulator

(under Company law / Income Tax law) to empanel
auditors in different grades and randomly assign them

to the private sector firms, based on category and

-payment capacity,! with mandatory rotation and-

maximum tenure of; two years.

6.8 The proposed national level GST regime should be
expeditiously implemented, as the spin-off from its

implementation would provide adequate resources to

" more than compensate the loss apprehended by

certain state governments. -

6.9 At bréseht, no government agency has complete

database of NPOs.|CBDT has the largest database

‘about this sector. There may be information with other

agencies such as MKHA, CEIB, etc. It is desirable that
CBDT be assigned the role of a centralized agency with
wﬁich every NPO would require to be registered and

would be allotted a unique number. This would blfe in
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line with the decisionl taken by the G:_overnment in the
light of possible misuse of the ,éec’tor in undesirable
'ac,tivitfes. There ar'e.sugge'stions made by the NPO -
Sector -Aséessment Cémmittee, an Inter-ministerial
boedy, which should jbe accepted and the office of DGIT
(Exemption) appropriately strengthened in terms of

manpower, infrastriicture and capacity-building. .

6.10 hThere should_‘ also be sharing of real-time
data under.Fofeign Contribution Regulation Act (FCRA)
a__r;,d DGIT (Exemption) and coordl‘natioln ambngst_
vario_us enforcement agencfes. The registration under
section 12AA and approvals under sections 10(23C) /
10(21) / 35/ 80G of; the Income Tax Act for charitable
‘orgalnization.s are required to be in accordance with
| .inte‘rnati.onal best practices. For this purpose, the
Income Tax Departrr[ent should devise a mechanism fo
facilitate éffective monitoring and better control over
the tax administration of NPOs through modification in
‘existing procedure| of granting registrations or
according approvals by allotting a PAN-linked

system-generated specifiq number, making mandatory

the quoting of this lnumber in the tax returns and

devising ‘suitable changes in the exjsting tax return



forms. This would f

also help in maintain

6.11 Accountability
needs to be enhanc
here with public sécl
that apart from goo
Fiscal Responsibility,
Act and outcome Bud

system of rewards

consideration, shoul

6.12 'In the recer

. department on the n

‘cometo light that sta
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lter out bogus claims and would

ing authentic data base of NPOs.

of both public and private offices’

ed. As we are mainly concerned

tor accountability, we recommend

d practices being followed such as

and Budget Management (FFiBM)

get, performance-linked appraisal

and punishments, already under

d be expeditiously implemented.

)t investigations by Income Tax

1ining industry in Karnataka, it has

te law allows unregistered dealers

(URD) to trade in minerals, possibly as a measureto

raise revenue. This is contrary to the central Mines and

" Minerals (Regulation
encourages illegal r

‘minerals. This situa

and Development) Act,! 1957 and

nining and unregulated trade in

tion requires immediate . remedy

and all laws relating to licensing and regulation in -

mining need a thoro

that there was mism

remittance, as also b

ugh review. It also came-to light
atch between exports and inward

etween information available with



different authorities

and the state Iaws

immediately remov
Discouraging use

6.13 Government

. The anomaly between the central |

with regard to URDs should be

ed.

of black money

may consider amending existing

laws (The Coinage Act 2011, The Reserve Bank of India

Act 1934, FEMA, IP

C, Cr PC, etc.), or enacting a new

law, for regulating the possession and transportation of

cash, particularly pt
for private use,
confiscation of cash

would address the

courts, and also the

reducing the Iinfld

elections.

- 6.14

transactions relati

1tting a limitation on cash holdings

and for

including provisions
held beyond prescribed limits. This
concerns expressed- by various

> Election Commission of India for

ence of money power during

~To reduce the element of black money in

properties,

ng to immovable

provision for NOC should be introduced in the Income

Tax law with safe
complications and i

that an appropriate

up, and a proper n

guards to reduce administrative
creased ease of ‘compliance, so
and uniform data-base is also set

ational-level régulation is put in




place. The new system should be cbmbuter driven with
minimal interface between the tax authorities and the
tax-payer, and enfgrced by a dedicated unit within the -

investigéti-i/e machinery of the Income Tax Department

on the basis of |pre-determined parameters and

standard operating procedures. The electronically
generated NOC, within a specified period, w‘ould'.'also
act as a tax clearance certificate.

6.15 " The -Accounting Standard No.7 should be

modified by the ICAI to be made applicable to real

estate develbpers also. AS-7 and AS-9 shoula be

notified under the Income Tax Act, 1961.

6.16 There is no uniformity in the matter of levy of

agricultural income| tax among states. Agriculture

~ generates around 14 per cent® of the country's GDP.

Giving credit to agricultural income for income tax

purposes without verification of claim allows an avenue

‘for bi’ingisng black money into the financial system as

" agricultural income. State governments.may consider

levy of agricultural income tax with facility for
computerized processing ‘and selective verification.

This. will on the one hand enhance_re.venues of state

/
¥ 2010-11, Economic Survey, 2012




“norms in the co-ope

by the State Gove

addréss being. used

governments, and
laundering of biack

income.

6.17 The regu

Government. Respo
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on the other hand prevent

money in the garb of agricultural

' Effective detection of black money

lation and enforcement of KYC
rative sector may be strengthened
rnments as well as the Central

nsibility may be fixed for any lapse

in this regard, as well as for any subsequent failure to

alert authorities as regards any suspicious transactions

in such accounts.

6.18  The RBI

implementation of
accounts that can be
number of accounts

same branch by an

could consider stricter

KYC norms and limit number of

introduced by a single person, the
that can be maintained in the
y entity and alerts about same

for opening accounts in different

' names. Stricter adhegrence to, and enforcement of, KYC

norms is needed for; ensuring proper compliance by

banks and financial institutions. The Government, as

well as the RBI, also need to put a better regulatory

framework in place and act promptly against ‘errant



‘Sales Tax should be

‘jewellery thrdugh th

persons / institutions.

6.19
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)

The M'ini_stry of Corporate Affairs, which

already has a centralized data-base of all companies,

may examine placing a cap on the number of

companies operating from the same premises and

number of companigs in which a person can become

director.

6.20The government may consider 'introducing.

alternative financia

| instruments 'to reduce the -

attraction of gold as savings instrument. It may also

consider revising customs duties, as also graded

wealth tax, on gold and jewellery to discourage

investments in. unproductive assets. The taxation

structure on bullion

6.21 Better repc

be put in place to

Tax Acts. While the I

it mandatdry to obta

and jewellery, including VAT /

harmonized.

yrting / monitoring systems are to

trace the dealings in buliion /
e Income Tax / Customs / Sales -

ncome Tax Department has made

in PAN or Form-60 / Form-61 for

- purchase of bullion

above Rs.5 lakh, similar rules

’should' be framed for purchase / sale of bullion /
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jewellery, and collection of tax at source on purchases

especially in cash.

6.22

cards should be enco

as cheque discount
yalidity periodA of che
6 to 3 mbnths W
discourage discoun
Payments by debit
intermediaries will si
these: modes and

imperative that pay:

private sector should

Use of banking channels and credit / debit

uraged, while trad.e pracfices such
ing should be discouraged. The
ques / DDs has been reduced from

ef. 1% April 2012, which wil

ting of negotiable instruments.

/ credit cards through e-service

mplify and encourage payments in

reduce the cash economy. It is

mnent of wages and salaries in the

also be through banking channels

and. become cash-less, in line with the government

objective of financial

6.23

da,té‘,-_base of fi

immediately set

Management for prop

Income Ta:

inclusion.

x Department, which has a large

mancial  transactions, should

Up the Directorate of Risk

er data mining and risk analysis.

The third-par-"ty reporting mechanism of the Income

Tax Department sho

cover most high-va

uld be made computer-driven and

lue transactions in the financial



sector.

6.24 Foreign
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remittances  using  corporate

structures and the formal financial sector instruments

may be a popular m

lethod of transferring funds (even‘

of illegal origin) to foreign jurisdictions or for routing

back-to India through Foreign Institutional Investors

(FII). There is a need to create a robust database of

such remittances and carry out an analysis of their

- backward and forwa

the nature and legi

FIU-IND may be em

-d linkages in order to understand
timacy of the transmitted fun'ds.

powered by law to receive reports

(similar to other reports submitted to FIU-IND) on all

international

fund-transfers through the Indian

financial system. The FIUs of Australia and Canada are

already mandated to|receive such reports.

6.25

SEBI by a cjrcular issued in January 2011 has

introduced changes |in the reporting formats - that

capture details of do

wnstream issuances of PNs during

the month. From March 2012, these detailed reports

are to be filed on .a monthly basis but have a lag of six

months. Though such details Would be useful in

identifying. suspicious transactions, the six month lag

1



" be built into SEBI

.6.26

involve placing officia

in the information ia

strength of corrective

660

vailable is likely to reduce fhe

action that can be taken ‘by SEBI.

These regulations need to be modified to ensure that

information on downstream issuances. is collected for

- the most recent month. This would ensure active

surveillance and timely intervention as and when

required by SEBI. Further, the most critical feature of

an effective monitoring mechanism lies in ensuring

strict KYC norms. PN

subscribers should be sﬁbject to“

KYC norms of either the home country or the host

country whichever is

+

stricter. Though such provision

implicitly exists in the extant provisions, these need to’

compliance.

markets must 'have

regulations explicitly for better

The oversight mechanism for the financial

trained manpower with proper

domain knowledge of financial investigation. This will -

Is from the financial investigative

agencies in the operations/ vigilance machinery of the

banks and financial institutions to keep proper vigil and

ensure that rules and regulations are followed in the

banks and other ﬁhancial institutions.
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Foreign entities- banks, financial inétitutions,

fund transfer entities, etc. - have set up businesses in

India. It has been found that Indian tax residents have

been -having substantial monetary transactions

through thesé entities or with their branches abroad.

Some countries have implemented laws to make it

obligatory to furnish information of all transactions

undertaken abroad. We recommend that India

mayalso insist on entities operating in India to report

all global transactions above a threshold limit. For this

purpose, appropriate law, rules or contractual /

licensing arrangement with these entities may be

framed and implemented.

16.28 India, there|is no law to protect informants

/whistle-blowers;,

nor does any department have

effective witness protection program. As a result,

credible information is not forthcorning and witnesses

either do not turn| up or turn Hostile resulting In

acquittals

in prosecution cases. Apparently, the

National Investigative Agency runs a program, and the

recently created Directorate of Criminal Investigation

| | (DCI) in the CBDT has been empowered to run such a

program. Accordingly, we recommend that a witness
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' which are intricately,

662

protection law may be enacted expeditiously and

witness protection p

all iaw enforcement

rogram should be implemented by

agencies.

DRI maintains constantlintéra.ction.:wit‘h its

Customs' Overseas Intelligence Network (COIN) offices

to share Iintelligence and information through

Diplomatic channels

laundering. The scope and reach of COIN offices sh_odld

be further expand

officers should be s

~on the suspected import / eXport

transactions to establish cases of mis-declaration,

linked with tax evasion and money

1

ed and strengthened. Customs

tétioned in major trading partner

countries to liaise with customs authorities of throse

transactions.

6.30 Institution

may. be put in place

countries and cause verifications of suspicious trade

s of the Lok Pal and Lokayukta

at the earliest, in the centre and

" states, respectively, to expedite investigations into

cases of corruption and bring the guilty to justice.

Effective investigation & adjudication

6.31. - Governme

nt must consider ways to mitigaté
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the manpower shortage issues which are seriously

hampering the fu

nctioning of various agencies

particularly the CBDT and CBEC. Further, both Boards

respective field form

~ have submitted proposals for restructuring of ‘their

ations. These need to be taken up

and impiemented on a fast track basis to show the

Government's reso
money.

6.32

ve to tackle the issue of black

Simultaneously, more administrative and

financial autonomy must be expeditiously devol-véd on

CBDT and CBEC forjormulating tax policies in keeping

with t.he overall gov
and developmgnt, fo
pi"oviding tax-payer
pra‘ct_icesi. This has ¢
many earlier Comm

Administration.

rnment views on economic growth

r better tax administration and for

services as per best international

onsistently been recommended by |

ittees®” and Commissions on Tax

With the emergence of complex legal matrix,”

infraction of one law invariably leads to infraction of

another. Inter-agen

cy coordination is critical in the

fight against black rri,oney. There is a need to evolve an

effective coordination mechanism that identifies the

Repart of the Task Force on Direct Taxes

headed Dr Vijay L. Ketkar, 2002; Tax Adviscry Grotip headed by Dr. P.

Shome (2001); Chelliah Commitiee (1991-93); Choksi Committee (1978); Wanchoo Committee (1971)



work.

664

laws violated, the law violators, and a permanent joint
mechclanism- to invéstigate all such cases. Some
developed countries| have an approach of joint task
force and- de-confliction programs to, deal with this
issue. It is time we study how this approach and
program functions, adapt it to Indian conditions and

implement it.

6.34 The information and intelligence. gathering
mechanisms of various economic agencies need to be

more broad-based |so that the entire gamut of

- economic activity is captured in an electronic manner,

mined and analyzed. All the agencies need to

continuouslly get téchnologically upgraded in this area

‘to effectively tackle the menace of black money. The

skills of manpower resources available with the
agencies also need to be upgraded continuously and

exposed to the globa! best practices in their sphere of

6.35 Intelligence sharing is one of the most critical

areas for effective Ialw enforcement. For this purpose,

there should be a platform for more effective sharing of

intelligence. /* information between central and state
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agencies. Information exchange among various

economic law enforcement / intelligence organizations

- shouid become technology driven, preferably through

a common technology platform. At the same time

data-security should be ensured to prevent

* unauthorized  access to  Information both

technologically and through access control, and

periodical security audit. -

6.36 For -curtaililf‘lg. TBML, there should be
institutibnal arrangament for examining cases of
misr‘ha’tch between export and éorresponding ii'n-port
data, as done by the Data Analysis & Research for
Trade Transparency System (‘DAR‘ITS) of US Customs.
Indiaﬁ Customs should set up a Trade Transparency

Unit (TTU) on these| lines for which appropriate legal

framework may be introduced. Existing Customs

Cooperation Agreements mostly provide for mutual

administrative assistance in individual cases under

investigation. These agreements should have

" institutional arrangement for exchange of Harmonized

System of Nomenclature (HSN) chapter-wise data of

export and import. Similar arrangements should be

made for Preferential Trade Agreements (PTA) and



" issue on priority and

6.37
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Free Trade Agreements (FTA). .

Effective battle against black money cannot

be ensured unless the j‘udiciél machinery to deal with it

is specialized and the trial of offences is expeditious .

and punishments exemplary. The legal support to

All financial offences

“various law enforcement agencies should be enhanced.

should be tried through fast track

special courts. The Ministry of Law should take up this

fast-track 'courts alil
manner. Judicial off

required in technical

6.38 Diverse activi

enactments to

regulate sale

make arrangements for setting up
over the country in a time-bound
icers may be provided ‘inputs as

aspects of economic offences.

ties are covered by ’'primary’

receipts, actual

5roduction, charging amount in excess of statutory

amounts, etc. In some cases, investigation by income

such cases, the cou

ehactment in the law

tax authorities reveals infringement of state laws. In

ts admit evidence 'accepted' by

_state authorities. Provision may be considered for

of evidence or the income-tax law

to the effect that even if evidence is produced under

the primary law, where no independent verification is
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made, it will not be conclusive proof for tax purposes.

6.39 Small 'entry operators' / 'bill masters' help
launder large sums of money at miniscule
commissions. The appellate tax bodies tend to tax their

income at nominal rates. There is no effective

deterrence except for taxing commission on such

bogus receipts. Taxing the entry amounts in the hands
. of beneficiaries usually does not stand judicial scrutiny. -

The amendments proposed in the Finance Bill 2012 are

expected to take care of the issue in the hands of the
beneficiaries. Therefore, the offence of providing fake

bills and entries should be dealt with firmly.

6.40 As taxation is a highly specialized subject,

most reversals in court rulings are to be found in tax

jurisprudence. Government may consider creating an
all-India judicial service for specialized judiciary in

different laws to achieve uniformity of application.

6.41 The National Tax Tribunal is yet to come into

existence. Rapidly cileveloping specialized institutions

with requisite domai:n knowledge, to deal with complex

problems confrontirlig the country, is a priority. A
professional National Tax Tribunal, with representation



Minimum punishmer

from the tax

immediately formed

6.42

administration
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‘also, should be

to deal with all tax litigation.

Improvements in the matter of reporting,

analysis ‘and communication need to be achieved by

further upgrading the computerization prograrﬁme of

the judicial system. It will enabie the law enforcement

agencies in taking w

6.43

ell informed decisions.

We further, recommend tHat for criminal trial

of economic offences, the High Courts may consider

setting up exclusive economic offences courts with

special summary procedure. Judicial officers posted in

these courts could t

laws to properly equ

tax cases.

6.44

are prescribed for

economic offences,
Different law enfor

lowering the punish

ake refresher courses in taxation

Ilip them in dealing with complex

Under economic laws, different puhishments

different offences (TABLE-F1).
ts should also be prescribed for

to have greater deterrence.
cement agencies may consider

ment of 3 years to 2 years to

facilitate speedier trial through summary procedure.

"Maximum punishments under the NDPS Act are 10 and
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20 years. Under the NDPS Act, a second serious
offence is punishable with death. Certainly, corruption
cannot be treated as less diabolical than drug-related
offences of moneyrlaundering. Therefore, maximum
punishment in serigus cases of corruption should be
enhanced to 10 years. Similarly, the minimum
punishment for different offences of corruption should
be enhanced from present 6 months, 1 year énd 2
years to 1 year, 2 years and 3 years - at par with PMLA
or Customs Act. Enhanced punishment, at par with
. other serious economic offences, is likely to provide
more effective deterrence against corruption. Gist of

recommendations in this regard is at TABLE-F2.

Other steps

6.45 Directorate of Currency (DoC) may be

strengthened to introduce coins and currencies that

would be machine readable, to enable routing of cash
transactions througl? banks easy, user-friendly and
reduce the menace clf FICN. .This will go a long way in
enabling the banks to not discourage cash deposits,
thus reducing cash :economy. The DoC needs to be

strengthened to achic!eve these objectives.

|

l
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6.46To prevent |misuse of ‘off-market’, and

'‘Dabba-trading’ or trading outside the recognized stock

exchanges, amendment to income tax law may be

introduced to allow losses in off—market share

transactions to be set off only against profits derived

from such transactions.

6.47 As housing finance companies and the property

buyers are provided fisca!l incentives, it also leads to

speculation and flipping transactions. To prevent this,

Section 54 of the Income Tax Act should be amended

to provide for availing this benefit only twice by a

taxpayer in his lifetime.

6.48 The period of limitation for reopening income tax

assessments should

be enhanced from present six

years to sixteen years for bringing to tax undisclosed

assets held abroad.

6.49 One of the ways to get assets / money held

abroad into the national mainstream is through a

compliance scheme. The Committee is of the view that

if the above recommendations are implemented

properly, it would be possible to get information

regarding assets held abroad as well as check the
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generation of black money within the country and its
illicit transfer abroad. Already there are provisions in

the Income Tax Act|to waive prosécution and reduce

penalties in genuine|cases of inadvertent infraction of
tax laws. Such taxpayers can always avail of the
benefits under these provisions and declare any

undisclosed income / assets in India or abroad.

VII. CONCLUSION
7;1 As regards tH_e specific mandate assigned to the
Committee, the Committee is of the view that there
exists legal framewark to handle undisclosed assets,
irrespectivé of the |fact whether these assets are
" located within or outside India. In the cases where

assets have been acquired by way of illegal means, a

penal offence is comlmitte'd under the concerned law,
and there are prO\Lisions for confiscation of such
proceeds of crime,| and also punishmént relating
thereto, under the specific law, as also under Cr PC.

Any attempt to launder proceeds of crime as genuine

income. is a predicate offence under the PMLA and

" there are provisions |for confiscation of assets at this

stage also. The prow"./isions of PMLA, as well as the
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respective laws under which the crime has been

committed also provide for suitable punishment to

perpetrators of such

offences. In this view of the

matter, no purpose |will be served by declaring wealth

generated illegally as national asset.

7.2 In respect of|the assets acquired by Indian

nationals / tax residents through legal means but not

disclosed to the tax|authorities in India, such assets /

investments can be brought to tax under the provisions

of the Income Tax Act provided requisite information in

this "regard is available with the Income Tax

Department. In such cases, in addition to tax and

interest charged, penalty for concealment of income is

levied up to 300%

of tax sought to be evaded.

Prosecution for concealment of income is also launched

in appropriate cases.[The gross amount of tax, interest

and penalty in most such cases equals, or even

exceeds, the value of the asset / investment, thus

resulting in realization of the entire evaded amount as

tax revenue. This has

undisclosed asset / in

the same effect as confiscation of

come / proceeds of crime, and is

applicable in cases of jundisclosed assets / investments

located both within arzwd outside India.

!
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7.3 Similarly, amo
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unts held overseas unauthorizedly

by any person resident in India can be effectively dealt

with under FEMA.

7.4 Considering viey

ns/suggestions /recommendations

from all the stakeholders, including the public, the

Committee is of the

to deal with the m

some new laws, suc

view that there is no dearth of laws

enace of black money. However,

h as to regulate the cash economy,

and some changes to the existing legal provisions also

need consideratio

stakeholders. The

n, as suggested by various

e are multiple administrative

agencies to deal wjth the problem of black money.

There is, thus, no need to create any further agencies.

However, the existing agencies need to be

strengthened, both

resources. There is

among all agencies.

before the Parliame

Shri Pranab Kumar

in terms of manpower and other

also a need for better coordination

7.5 The Union Budget 2012 has since been presented

nt by the Hon'ble Finance Minister

Mukherjee on 16" March, 2012.

Many of the suggestions placed before the Committee

by the participating

"agencies have been given effect to .



"in the Finance Bill, 2
already brought in

ANNEX-G1.

7.6 The Committe

Chair and Members,
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012. A summary of such proposals

through the Finance Bill is at

al

—d

expresses its gratitude to the

both present and past (list of past

Chair / Co-Chair / Members at ANNEX-G2), and their

respective support

eams, for giving valuable inputs in

understanding various -dimensions of the problem of

black a

money

recommendations.

7.7‘ The responsef

nd arriving at its- several

rom the public was overwhelming,

and élong with industry associations such as FICCI and

ASSOCHAM, contai
The Committee tha

which find mention

7.8 The Committe
Shri T K Shah, Ch
Mumbai, for his e

paper and compiling

ned many valuable suggestions.

nks them for their inputs, most of

in this report.

e also expreésses its gratitude to
ief Commissioner of Income Tax,

fforts in preparing a background

i‘npufs from the field officers of the

Income Tax department. The contribution  of

Investigation-I Branch and FT&TR Division of CBDT,

and the FIU-IND tea

m,"to‘ this report has been seminal.
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ANNEX-A

SUGGESTIONS CN CURBING GENERATION OF
" BLACK MONEY

‘Black money| is generated through activities

both legal and illeg
money through illega

taken to reduce and

|. To check generation of black
| activities, measures have to be

punish such activities. Aithough

tax administrations have a limited role in checking

illegal activities, the

consumption and laundering of

black money 5o generated, as well as generation of

* black money earned through legal means, canbe

checked and reduced by an efficient and alert tax

administration. In th

touch upon both thes

s chapter, our recommendations’

e areas.

1,2 Of commerce, corruption and crime - the three

kinds of activities thg

t generate black money, the first

two are of greater immediate concern in India.. The

gener:ation of black
commercial activities

of black money with

black money within tt

the country. It is t

money in regular economic and
has two dimensions - generation
in the national économy and its
the country; and generation of
1e country and its transfer outside

0 be noted that money Hlicitly




.

PMLA,

"more difficult.

NIPFP Study Report:

as commonly believ
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. transferred outside does not stay permanently abroad,

ad, but is also brought back into

the country in variolis forms. Black money generated

out of corruption

- whether in the public sector

emanating from gdontrols, licensing, contract or

~ delivery of goods and services; or in the private sector

originating from project financing, pilferage of p'_ublic

"goods and services, bogus claims of expenses,

under-reporting of production and sales, etc. - has to

be dealt with differently and is strictly not within the

purview of this ‘Co

anti-money-launderi

mmittee. However, through the

ng and tax laws, generation of

black money through corruption can be dealt with.

While registration ¢

f an offence under the PC Act

already constitutes an offence under the provisions for

there is SsG

modifying tax laws

corruption and mak

1.3 Some of the

2.1 The report mad

ope for further introducing or
to ‘track the illicit proceeds of

e its consumption or laundering

recommendations of the earlier

.committees/groups/studies/experts are as under:-

(1985)

e recommendations covering four




major areas, viz.

(D),

(i)

(iif)

(iv)

2.2

679

changes - in |economic and related _policies

designed to reduce black income generation;

policies designed to promote integrity and

improve honesty among at least senior tax

-officials and fh-ose dealing with controls:

measures designed to bring down the amount of

black weélth currently held; and

policies re’laiing to  administration and
enforcement of taxes, ' prosecution of tax
offenders anj imposition of penaltjes for

economic crimes.

Arﬁong changes in economic policies, the Study

recommended reduction in tax rates and.

simplification of the| tax structure; reduction in the

complexity and number of controls through

de-regulation, decontrol and dependence on pricing

mechanism; and proper financing of election expenses.

To

improve public administration, the Study

recommended impleTentIng a system of rewards for

hard-work and'hon'esjy and punishment for dishonesty
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and negligence, aloriig With better remuneration for
public servants. Towards measures to bring down
black wealth currently held, a National Fund for socially
relevant projects such as slum-improvement and a
'voluntafy disclosure écheme with immunity from
prosecution were |recommended. To improve tax
",adm’inistratio‘n, intr'oduct'ion of modern technology,
inéréasing strength|of the tax depaftment and. better
training for its officials were recomhended. For better
enforcement of tax laws and prosecution of tax .
offenders, the recommendations made included
- reduction in number of scrutinizes and searches;
increase‘in- ‘number of surveys; quick disposal of
assessments, impo;ifion of penalties and launching of
| prosécutio-n in search casés; amendments to
Chapter-XXA to make it more effective in dealing with
generation of blacki money in immovable p_rope_rty
transactions; shifting the initial burden of proof on the
tax evader; and setting up special courts to try tax and -
other e‘cohomi‘c offences with special and speedier

_trials.

Suraj B Gupta 'Black Income in India' (1992)
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2.3 In his study pdblished by Sage as above, Mr.

Suraj Gupta criticized -the earlier measures
i ) '

undertaken by the government from time to time to

unearth black money, viz. VDI Scheme_s 1951, 1965,
1975 and 1985; SBB Scheme 1981; and
demonetization of currency in 1946 and 1978; and also
touched upon the scherﬁes launched by - the

government during 1991-92. His critique of improper

- implementation of statutory tax provisions; ineffective

surveys, search apd seizures; imposition of few

~ penalties and rare prosecutions due to legal

interpretations’ and |delays; appear to indicate that
dealing with the menace of black money was more an

implementation issue.

Arun Kumar 'The Black Economy in India' (1999)

.
2.4 In his study published by Penguin as above, while

Mr Arun Kumar (did criticize as . failures the

following measures undertaken from time to time to

tackie black money - (a) voluntary disclosure schemes;

(b) demonetization in the year 1978; and (c) lowering

of tax rates; he recommended better requlation of

real estate and financial markets, right to information,
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as well as politicafl and judicial reforms to reduce

the need to generate and curb black wealth.

Vijay Kelkar Taski;Force (2003)

2.5 According to tihe Kelkar Task Force (KTF), the

!

fundamental role . of tax admi‘n'is.tration is, to
render quality tai;xpayer services to encourage
voluntary complianée of tax laws, and to detect and
penalize non-éompligance. Recommending introduction
of best internationai practices in the area of taxpayer
services for widenin%g the tax base through voluntary

compliance, most of the measures recommended by

KTF are under varicj)us stages of implementation or
; |

stand implementedf (TABLE-H1). In the area of

personal and corporate taxation, KTF had made a

L .
number of recommendations with a view to reduce the

i

tax slabs, deduction‘:s and exemptions. Most of these

recommendations have also been either implemented
I

or are in the proce;ss of implementation, primarily

through the Direct Taixes Code Bill 2010 (TABLE-H2).

INCOME TAX DEPARTMENT

Real Estate
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3.1 Real estate is o;ne the biggest source and mode of

. consumption of black money. There are.no provisions

in the Act to effec&:tively counter this menace. The
valuation édopted éby stamp authorities is in most
cases completély out of line with the prevéiling market
value and the provisions of Section 50C, introduced by

the Finance Act, 2002 (w.e.f. 1.4.2003), mandates

- that the stamp value is to be taken as the value of sale

consideration of |property. In several cases,
transactions for transfer of property are arranged in
such a way that there is no registration before the

Stamp Valuation Authority as on the date of transfer.

'In such cases; provisions of Section 50C cannot be

invoked. In fact, black money used in purchases is

- entirely outside the scheme u/s 50C. -

3.2 Earlier Chapter XX-C of the Income Tax Act, 1961

provided for presumptive purchase by the Central

Government, in cases where properties were grossly

undervalued. However, the Chapter ceased to apply on

and after 1st July, 2002. Mostly, the stamp duty rates
| .

are fixed in an extremely general manner. The present
. | |

arrangement is therefore not satisfactory in curbing

both the ge'nerati_on:and utilization of black money.
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Sultable methodology and appropriate authority needs

to be created for fi)lcing the rates of the propérty of

i

particular areas ‘anci:l periodically revaluation of the
‘same ke_eping in Va}iew the market conditions. The
earl-ier" system of th? gover}'lment buying such land at
 the a'gr-éed considere%tion plus a reasonable profit could
‘be brought back with improvements. It may be
worthwhile to créate al new Directorate for this

purpose, as an Acq%uis'itioaning of the Income Tax

Department.

3.3 “Acquisition of Jand by cash payment has the
consequence of facilitating routing of black incomes
and as farmers move elsewhere, chargeability of

capital gains on sellers, i.e. farmers, cannot be

enforced. Section 194LA, providing for tax deduction at _
10% of the consideration paid enabled monitoring of

such transactions. This has encouraged large cash

payr"ri'ents to farmerls. The provision was not made
. I |

applicable to agricu;ItUraI land. It would be in the
interest of farmers if they received payment through

bank instruments, as savings in banks would be safer

than handling cash bj‘efore- transferring it to a bank.
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3.4 With the continuous rise in prices along with fiscal

benefits on‘resider}'lti_al properties, high-net worth
|
individuals are moié:ivated not by a need to build

propefties but invesf: in properties, only with a view to
N \

' transferring them and encashing the 'gain' as capital
gain. As housing finance and the ptroperty buyers are

provided fiscal ‘i'ncentives,ﬂ provisions like Section. 54,

S54EA and 54F of the Income Tax Act need to be

amended to extend the holding period to five years, to

reduce 'flipping’ of properties, and thereby specLiI'ation.

3.5 Often, properties are owned by public Iimitéd
companies in which public are not substantially

interested. These are generéliy old properties, whose

‘value has appreciated manifold over years but, the

book value of the property is shown at the original

“market price, a pittance compared to its market value

as on date. In such icases, properties are transferred
through transfer of shares of the companies owning
them. Since, the bool;< value of the property is very low,
the purchaser only peilys for the shares of the company
by cheque and the re:maini'ng part of the consideration

in respect of property transfer, is paid as per current

market value, in cash. It is suggested. that IT Dept
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bring in appropriate legislative changes to curb use of

black money in such transactions:

(a)

(b)

(©

©

3.6

;
When 25% shares of a company, in which public -

are not i.nterestied, are transferred in a financial

year, the total assets of the company must be
revalued as per circle rate/rate adopted by the

'Registration  Authority'. Artefacts, antiques,

pair']tingsf must (also ‘:be revalued by authorized |

valuer.

Shares of the subsidiary company will also be

required to be rg.-valiued in such cases, as per the
§

method m'ention!ed above.

The capital gains arising taking the book value as

sale consideratic'%n. should be taxed in the hands of

the seller.

'S;tamp duty should also be charged treating such

transfer of share as transfer of property.

Immovable properties of substantial worth are

sometimes being transferred indirectly, by way of

traﬁéfer of shares/si:ake of the company/concern,

which is the owner .of property. Such transactions
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of Capital Gains tax and also

avoidance of substantial amount of Stamp duty. There

should be specific

provision in Income tax ‘Act to

ascértain the market value of shares of company,

based on the prevai

held by 7the company.

agricultural land for

ing market price of the properties

" 3.7 The clause (jii) of Section 2(14) gives definition of

capital gains purposes and as per.

the existing definition, lands situated: beyond 8 Kms

from local limits of

urbanization, urban

the municipal area are excluded

- from the ambit of capital gains. In view of the rapid

limit should be extended from

existing 8 Kms of municipal area and sale of

agricultural land - to a non-agriculturist or for

non-agricultural us

mandatorily.

Bullion & Jeweller

3.8 india is one

-

of the largest importers and

consumer of gold in the world and its demand per

annum is around 85(;) metric tonnes. Of late it is seen

that investment of black money in bullion has

increased, leading

to ‘spurt in bullion prices. The

I

e should be subject to tax .
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Government may consider introducing inflation-linked

bonds to reduce the

investment. It may

duties as also weal

discourage such pu

attraction of gald/silver as savings
y also consider revising custom
th tax on gold and jewellery, to

rchases by households. To curb

such incidences, the following legislative changes may

be considered:

(a) Import duty on purchase of gold should be . .

increased from

$ 200 per 10 gm to 5% of total

cost and.exporter of jewellery should get import

'~ benefit on expart of jewellery.

(b) All transactions in bullion of more than one lakh

should be by Account Payee Cheque only.

(c) If any unexpl

during the cour

aine_d bullion/jewellery is found

sé of search, mandatory penaity @

300% u/s 271(1){(c) should be imposable.

‘Capital Markets

3.9 Long term capital gai'n on sale of certain financial

.opportunity to laund

assets by paying no

- assets is subject to no or nominal tax. This provides an

[
I
er money as sale proceeds of such

or minimal tax. The rate of tax for




capital gain and ir

uniform to reduce th

3.10 There is a com
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icome from business should be

e element of tax arbitrage.

mon modus operandi adopted by

many private cOmpanies' for introdulctilon of black

money, i.e, byw'way
| capital or unsecurec
. money is just Iike_ ur
Suitable amendmen
_ introduced to impo
amount of mon'.ey C
money if they are

period or refunded

introduce unaccount

3.11 Promoters

of share application money, share
1 loan. The idle share application

1secured loan but without interest.

se ‘presumptivé tax on the total

ollected by way share application

ot al!otted within a certain time

This will stop the tendency to

ed money through this method.' '

of listed companies adopt dubious

methods to jack up prices of shares which are then

off-loaded. Later,
re-purchased at lo
‘controlled shell en
provides opportuniti

off incomes/ gains.

as prices crash' shares are
wer value by them or through
tities. This cycle goes on én’d
es for purchése of [ossés and set

As per Section -10(38) of Income

Tax Act, income ciarising. from the transfer of a

long-term capital asset, being an éequity share in a

t to the Income Tax Act may be .
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company is exempt. This provision needs to be

reviewed. The exemption should be given up to a

certain limit to give benefit to small investors,

3.12 A large portion. of the black money which

goes out of the country is believed to come back as
investment in Indian businesses from tax havens in the
form of share capitél/share premium/share application
money from the local market, or as Foreign Direct
Investment (FDI) :or as investment by Foreign
Institutional Investors (FiIs) or Participatory Notes
(PNs). As per the existing provisions of Income Tax Act
and court rulings, it is not poésible to examine the
source of source or to reach the tail end of such
introduction of unaccounted income. Enquiries into the
source in such casés are not possible because there is
| co'mplex multi-layering or layering is'done through
entities registered| in other countries. - Layering

tranééctions to conceal the reality or to hide the

ownership should not be permitted and FIIs should not
| remain faceless entities. In such cases, where there is
a suspicion about the géhuineness of transactions,
there should be prO\I/[SIOI"lS in law to treat it as income

of the beneficiary unless commercial expediency of the

l
i



layered transaction is explained. Onus should be on the

beneficiary in such cases.

3.13 I case oflshare apblicétion money lying idle’
fora certéih ﬁeriod of time, there should be a provisioﬁ
for taxing the same at some.particular rate béca:use the
beneficial cémpany is getting capital without paying

aAny, interest for that period. Empirical knowlédge

shows tHat such kind of capital introduction is generally .

a method of r’oqtirg unaccounted money. There is

urgent need for legislation so that assessing authorities

can go beyond soTce of the source of such sham

" transactions, in order to reach the tail end, because

due to the certainj judicial pronouncements it has

become difficult to do so at present. Onus of proving

the genuineness ofj share capital introduction by a

. company should lie on the company itself. Mere
submission 6f namei and address of the share-holders -

should not absolve them from this onus. The company

management should know the identity of the

_share-ho‘lders, and KYC norms should be imposed in

the capital market as in the banking sector.

|
I : '

3.14 All tax tre!aties should have the articles on
o ‘

|
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éxchange of information. In cases where we don't have .
DTAAs, we should go for Tax Information Exchange
Agreements (TIEAs). Tax havens which refuse to sign
TIEAs with us should be notified as 'non-co-operative
—j:u-risd‘iction' and suitably tackled at international

forums. Further, suitable mechanisms should be

developed to d.eal with remittances from/to such tax
havens. An effectjv.e deterrence could be TDS on'such
r'emittaﬁ_ces irrespective of‘ their nature if they are
| coming from a non-co-operative jurisdiction. Only
wherj’ we have such institutional arrangement for
information exchange can we effectively curb the flight
of black money. In casé of outward foreign remittances
exceeding a particular amdunt, a mechanism should be
deyélopéd to ensure proper monitoring. For this
purpose the TDS mechanism should be geared up. The
return form should be amended to make it mandatory

for taxpayers to makKe specific declaration about bank

accounts in foreign countries.

3.15 It is a wellsknown fact that huge amount of

black money is re-routed in the books in the form

of Long Term Cap:ital Gains arising from share

transactions, which |§ exempt from tax. It is high time

|
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~
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ovided in the Act on éuch

transactions is removed. If at all any concession has to

be given, then LTCG should at least be taxed at a

concessional rate,

| Non-Profit Sector

3.16

Thé definition of "charitable purpose" u/s

2(15) of the Income Tax Act, 1961 is widely being

misused by the so c3
the educational ins
basis. Such societie

section 11 or 12, of

lled educational societies running

titutions on purely commercial

s after getting registered under

- section 10(23C) of the Income

Tax Act, 1961 avail 100% exemption from tax,

although there is nothing charitable in their activities.

'Tax-scrutiny- of such
yyorthwhile results. T
to check prolifératio
making necessary a

charitable purpose u

1961. There is an

‘2(15) for the definiti

1 institutions does not yield any
herefore, there is an urgent need
n of such education business by
mendments in the definition of
/s 2(_;15) of the Income Tax Act,

urgent need to amend Sections

on of 'Charitable Institution’ With

clarity. Section 10(23C), Section 11 and Section 12

 also need to be ame

hded so that such institutions do




of tax on gross turno
'in the Direct Taxes

regulators also have

3.17

Tax Act being' clain

- bogus. Mostly Indust

entitlement for claim

in sifmilar lines of bi

in the matter.

Tax Free Zones

created in the vario

and J&K in the North

694

not get blanket permit for generation of unaccounted

“money. The provision of certain rate of tax or flat rate

ver or profits has been introduced

Code Bill. However, respective

respbnsibil.ity to ensure discipline

Tax free zones or tax holidays have been

us states, viz. Himachal Pradesh

. In some cases, it has been found

that _'the deductions u/s 'SOIA/SOIB of the Income

ned by the Industrial Units are

rial Units allegedly operating from

these zones are actually not operating, and if they

operate they show higher profits during the yéar.s of

Act, which is not ¢

ing deductions under Income Tax
ommensurate with trade results.

|siness outside such zones. Soon

after the tax free period is over, the same business

shows sharp drop In returns. From the field experience,

it has been esta

blished that such zones are

merely conduit to channelize unaccounted profits of

other regions withonth paying any tax on the same.
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Suitable amendments are required in the income tax

and other related laws to ‘plug this loop hole. The -
plethcra of exemptions aiid deductiOri‘s in the Income
Tax Act also need a revisit. The profit linked deductions
are prone to misuse as they encourage diversion of

income from taxable' activities to such activities

where deduction from income is available. A beginning

has already been fnade by introducing investment

linked deductions injthe Direct Taxes dee Bill.

Agricultural Income

3.18 Similarly, | the transactions relating to

“agricultural activities and forest produce are allowed to

be done in cash keeping.in view the interest of the e

farmers and the growers. In the garb of these benéfits,

persons having very little or unprodhctive land

holdings procure false bills from Commission Agents of

* grains, fruits, vegetables and forest produce, to have.

exempted agricultural income. Instances have also

come to the notice that small farmers having their own

agrictltural holding of even less than five acres, claim

to be doing agriculturél' activities on land holdings of 50

acres or maore undelr the garb of lease holdings. By
i B .
doing this éxercise, they facilitate the lessor to adjust

|
|
|
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his black money and also create disproportionate
agricultufal- income in his own hands. So in.a way for
some piece of agricultural land, both the lessor and the

lessee claims the agricultural income quite

H

3.19  To curb this 'tendehcy, the Agricultural
Depa}'tment of every Staté, wi'lo are considered to be
the specialist in the [field, after making the necessary
studies on the yield and market rates, should wqu out

mechanism to notify| at least the average yield of ‘the

vp'.’rodu'Ce of the respéctive croi:i for the specific area.

This notification should be published at the beginning
of every finangial year, which can be modified keeging
in view other natural factors. Such yield rates should |
be considered in the case of.‘the asseSseeé who are
showing agricultural income beyond a certain lim}t of
agricultural holdings. Such notification should be
I‘egalll\) binding on assessing authorities és welli as

appellate authorities.

3.20 Many' taxpayers use the income tax-

exemption for agriéu'ltural income to bring back tax

evaded money into the economic mainstream. While

|
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'~ the infroducti.on of bi
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per se this may be productive economically, and

agricultural incomeijis also considered for rate purposes

while computing income tax liability, ways to tax such

amounts, or preventing misuse of these provisions by

unscrupulous taxpayers, need to be considered.

Corporate Law

3.21  InlIndia, th

ere are over 6 lakh companies, of

number contfibute to tax. The

remaining companies created are either not profit

making or dormant

Such private limited companies

use the route of share capital with share premium for

ack money. The modus-operandi

Is to issue capital with partly convertibl‘e shares at huge

premium. These inve

in which cash has

stment companies are companies

been introduced after layering

through a number of
caéh. source difficult,

commercial reality o

entities to make detection of the
The premium charged is shorn of

r basis. After bringing its 'own'

‘capital through partly convertible shares: with huge

nominal value, thus

premium, the company usually buys backs all shares at
._ :

L

laundering black money in a

prima-facie legal manner.’

|
|
i
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.should be capture
companies which ha
frequéntly in a span

charging premium b

f

. should create suspic

698

Companies with low equity, but having high

‘debtors and creditors without any immovable assets,

d in databases, as should be
ve changed their re'gi-stered ofﬁ.ces
of few years. Similarly companies
ut not in fact ever allotting shares

on. The raising of red flags should

result in verification and/or investigation of such .

companies. Ministry

of Corporate Affairs should also

give serious concern to data mining and intelligence

extraction, if compénies are to play their due and

important role in any growing economy.

3.23

réstricté_d to compan

Charging

share-premium  should be

es with large paid-up capital - say

exceeding Rs.25 crores, and not for small companies

where such provision is prone to misuse.

3.24

‘In many cases, it has been observed that

unaccounted income| of business groups are brought

back into the reg‘ular books in the form of share

‘application, share'capital and share premium, through

l

bogus investment éompanies ‘popularly known as

Jjama-kharchi' compcj':l-nies. After the decision of the

I
E



Supreme Court in the case® of Lovely Export, taxation
of such bogus share capital has become almost
impossible. It is |imperative to bring necessary

amendments in the Act, treating such receipt of share

onus on the assessee of proving the creditworthiness,
genuineness and identity of the share holder. In case
of corporate assesses the identity should be deemed to

be not established if|the directors are not traCeablc? on

the address given. Such legislation will go a long way in

curbing ploughing back of blac_k money.

Iéxpanding Banking Operation

3.25  With high |liquidity and its ramifications for
inflation, the re-introduction of BCTf may also be
considered. The advantages of re-introduction would
be two fold. Firstly, it would discourage -cash
withdrawals and the.réfore use of cash, and secondly,

large cash transfers could be monitored.

Corruptioﬁ

3.26 - Those holding public office declare their

assets before election. There is no requirement (except

|
|
|

' : |
CIT vs. Lavely Exports (P) Ltd. (2008) 6 DTlR 308 (SC)

699

capital and share premium at par with cash credits with

in income tax returns) to reflect their assets when they



demit o‘f%ice‘. Such a
as such information
Act. Politically expo
take their p“'énlsion e

scrutiny with respect

3.27 The Can

anti-money launde

' "obtained oi' derived

adian
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requirement should be mandatory
would be accessible under the RTI
sed persons (PEPs), before they

ntitlements, could be subjected to

to accretions in. wealth assets.

legislation relating to

ring law applies to proceeds

directly or indirectly as a result of

. an act or omission anywhere that, if it had been

"acquired in Canada would have constituted" an offence

under Canadian Ia

w. This - aspect needs to be

incorporated in the Indian law through Prevention of

Money Laundering Act (PMLA) - so tHat illegal proceeds

"generated' not only domestica-lly but also

internationally are covered. Such illicit flbw of funds to

the developed counti

can be substantially

Introducing Benefi

ies from the developing countries

reduced.

cial OWnersh‘ip Concept

3.28 -

The concept of beneficial ownership as

introduced in the PMLA may also be incorporated in

the Income Tax Act while deafing with the provisions of

! bdgué share capital. it is defined as under
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“beneficial owner shall mean the natural person:

who ultimatelyj owns or controls a client and/or

the persons on whose behaif a transaction is being |
conducted, and includes a person who exercises

ultimate effective control over a juridical person”
Fund Transfers Abroad

3.2§ - There must be a épecifié column in the return .
~of income asking the ai'ssessee to state whether he
‘holds any off-shore bank account or assets and if éo,
there‘should be a reporting requirement of the details

thereof. Necessary amendments il the Income Tax

Rules and the Income Tax Return Forms may be made.
This- must be accompanied by sbeCific harsh penal
provisioﬁs and prosecution under criminal law for
furnishing incorrect information. This would act as a

déterrent to assessees who hold undisclosed off shore .

accounts/assets.

3.30 It is also known that money stashed abroad

is generally kept in certain overseas branches of

‘foreign banks who refuse to give information even
i : :
after being provide'j with full-fledged information of

|

i
|
1
i
{
5
i
H



.prohibiting the count
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such bank accounts. Enforcement agencies in India

should be empowered to issue subpoena to the Indian

Branches to.cull qut the information available in

COnsuItatioﬁ"'with RBI with its foreign counterpart. The

'\RBI may frame rules wherein the Indian Branch is

given a business disincentive as the closure of business

if the said information is not provided by the Indian

Branch.

3.31 It is also

DTAAs where there

suggested' that in some of the

is much emphasis on Secrecy
B!

Clause, the treaties may be renegotiated on the lines of

OECD Model Tax Convention Article 26. A new Clause

should be inserted in

on the ground/ prete

the tréaties by signing Protocols

ry from withholding of information

xt that the said information is not

needed by the_i-r Tax Departments or their domestic law

prevents the FlIs or b

anks to pass on such information.

If such an amendment is brought then the contracting

countries will not

have any ground to refuse

information. This practice is now being adopted by all

the developed countries and tax havens are being

pressurised to give in

formation.




- 3.32

imports and exports

Foreign Remittanc

Over-invo

difference in prices
throuéh Hawala rou
transfer pricing reg
between associated
cases of transactior
entities. Therefore

implemented so t

pu'hished expeditiously. |

3.33 Use of the Maul
as channel for avoidi

the help of loopholes

703

es
cing and under-invoicing of
is a regular phenomena, ar_jd the
of goods and services are settled
te or by adjustments. While the
ulations check such transactions
enterprises, they have no role in

1S between unrelated transacting

, stricter laws need to be

hat such operators should be

™

itius route and other tax havens,
ng payment of taxes in India, with

in bilateral agreements on double

taxation, may bé stopped by bringing in appropriate

legislative changes e
DTAAs. ‘Suggestions

the following:

ther in the Act or in the respective

to strengthen the laws could be

(a) Withdraw or -amend Circulars No. 682 and 789

issued by the CBDT.

(b)_ Make round tri

pping clause in the DTAAs. with
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under FEMA. There

3.35

fulh} and really

704

stringent non applicability of treaty benefits, or

. hecessary chan

(c). Strengthen
investments in

countries.

3.34

crime as criminal

the

ges be brought in the faw.

laws for monitoring of

/from India into a zer:o/low tax

Replacement of laws treating economic

offence instead of civil offence

is' room for thought to consider |

whether some concept of criminality mens rea under

FEMA has to be brought back especially in repetitive

offences, offences involving securities markets, etc.

Share marnket is one of the sectors where

ill-gotten money sourced abroadﬂ'is, brought back

through' transactions from tax havens or low tax

jurisdictions. Unfortunately, the KYC norms are not

sub-accounts, their

extended to the FIIs, their

Participatory Notes ('PNs') and

other non-resident investors. Preseritly, the mere fact

that they. are registered with some Regulatory

au:thority in any courltry shields them from the further

investigations by th

treatment should b

I Indian agency. This soft glove

stopped and" SEBI as well as



Income Tax Departn,

- should be empow

vent and Enforcement Directorate

ered - to ask for the actual

identification of these investors'’ sub-accounts and PNs -

etc.
. Law & Procedures

3.36
suggest ways, includ

| provide for harmon

different financial lay

to formalise setting

officers from differe

could be formed for

The Law Commission should be entrusted to

ing Iegal enactments, which could
izing various proceedings under
vs. This would include procedures
up teams, where investigation
nt departments,. even miniétries,

any enquiry. The main and basic

offence

should determine

the nodal Ministry/

Department to provide the team leader, who in turn

would have membe

departments/ minis

complete. Thisisap

rs of the team from _aII other
tries till such investigation is

ractice followed in the U.S., which .

too has a federal structure, but has an effective,

workable system, w

effective deterrence.

3.37

there is a require

- Under Sect

rithout which there can be no

ion 131 of the Income Tax Act,

ment of nexus between the
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documents called for and the proceedings pending, and

the I-T authorities

cannot make roving enquiries.

Action for false statement under oath cannot be taken

under IPC..Under th

obtained for produc

else prosecution pr

e CPC, a warrant of arrest may be

fion of the witness to the court or

oceedings can be initiated under

section 174 of the IPC for failure to respond to

summons. Failure to comply to @ summons can also

entail a search und

Act. However, launc

ar section 132 of the Incp‘me Tax

Ning prosecution is a cumbersome

process. As time is of great essence in investigation of

a tax evasion case

search in every c

272A(1)(c) of the In

~for non-compliance

Rs.10,000 for each

it- is not possible to conduct a

[

ase of non-compliance. Section
come Tax Act prescribes a penalty
to summons under section 131 of

such default which is hardly a

deterrent. Therefore] provisions akin to CPC/IPC need

to be incorporated

attendance of witn

in the income tax law to enforce

esses. The quantum of penalty

imposable under section 272A p(1)(c) also needs to be

enhanced to-have effective deterrence.

3.38 At prese

empowered to carry

nt, Income tax authority s

out survey u/s 133A of the Income
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Tax Act only in aipremise at which a business or

profe_séion is carried on. Therefore, an institution or
trust, apparently having charitable pbject, -caﬁnot be
covered unﬁer section 133A. However, in many cases,
charitablle institutions are being run on commercial

lines for generating profits, though the declared

objectives of the institutions are stated to be charitable

. in nature. This impediment should be removed.

3.39There is no power to call for witness during

survey, if the assessee is uncooperative. The words 'on

oath' should be inserted after the words 'record fhe_
statement of anylperson' in the wording of Section
133A (3)(iiiy so as to preclude the possibility of
retraction at a later|stage. Provisions on the lines of
- Section '132(4A) should a‘ls_o be infroduced in Section
133A, so as to create presumption of 6wnership- as
regalrds books of accounts, etc., found in the course of

survey.

3.40 No power is vested in Directors of Income

Tax (Invesfi.gatibn) to grant sanction for prosecution

‘for offences that occur in connection with the work

area related to the In‘l/estigation Directoréte i.e. under




Act.

law and stringent f

sections 275A, 2758

3.41 Penalties that

such as for failure

708

, 277A and 278 of the Income Tax

Act, 1961: This should be introduced in the Income Tax

are not related to assessment,

to maintain books/get accounts

audited, etc., the penalty amount is too low to act as an

effective deterrent. For instance, penalty under section

271A for failure to keep, maintain or retain books of

account, documents, etc. is 725,000 which will hardly

act as an effecfive deterrent.

3.42

law to determine wt

legal or illegal mean:

There is no provision under the income tax

iether any income/asset are from
5. This should be introduced in the

axes and penalties imposed for

illegal income/wealth. Maximum marginal rate can be

3.43
length price (ALP)

transactions with re

enhanced for charging undisclosed incomes.

Though there are rules for arriving at arm's,

in the case of international

ated entities, there are no such

rutes for arriving at ALP in transactions with unrelated

entities whether within the country or dutside, which

should also be considered.
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3.44 There is mo power of contempt or grant of

summary pu-nishmént for false evigl'ence, or enforcing
attendance of witne.Lses or committing a person to give
evidence or produce books/documents. For effective
criminal investigation against tax evaders, provisions

akin to Chapter-XXVI of Cr PC need to be introduced in

. 'the Income Tax law, .

3.45 The Forimsq No. 60/61 and Form 1‘5G/15H‘
should be suitably modified so as to also capture the
fields such as "Date of Birth", "Date of Incorporation”
. ahd""Father's Name" for b‘opulati{on of valid PAN in
non-PAN data éolleotedby CIB units, Obtaining copy of

KYC documents should be made mandatory.

DIRECTORATE OF REVENUE INTELLIGENCE
4.1 For execution |of the provisions of forfeiture of

properties under | the customs --and - narcotics

laws, the difficulties faced are mainly identifying the
‘property, identification of relatives/associates in
Whose name the| property is acquired, lack of
' co—ordinatioﬁ between different agenciés, shortage of
resources/manpower, paucity of timé, etc. Until éll

revenue records imdicating the ownérship of any
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property are computerized/connected all over India

through a server, [it is an tedious job to identify

property owned by an offender particularly when it is at _

a place, other than the city of his residence.

4.2 Bilateral agfeements or the International

Convention on Mutual - Administrative Assistance
for the Prevention and Repression of Customs offences

(CMAAS)

The "role of international cooperation in
effeci;ive -AC'u‘stoms enforcement can hardly be over
emphési-zed. India |has signed’ bilateral cooperation
agree‘ments/ Memoranda of Understandings with 20
countries (whi.'ch inglude EU and SAARC Blocks). This,

ai'rangeme'nt helpsy the Customs. Department in

gathering information and invesﬁigative assistance

relating to Customs offences which have direct ‘

linkages with the generation of black money. Although

the experience, so (far, in this regard has generally

been positive, successful partnership depends on
interest and the wiIIinghess of the partner country and
also their domestic privacy laws and other legal

provisions. However, the world over there is an
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increasing desire forimutual cooperation and sharing of

information. CMAAs are very effective in checking

invoice manipulation and other trade malpractices.

Strengthening and expansion of CMAAs will be highly -

beneficial to the cause of curbing the menace of black

money.  generation

and its movement across

international Borders. It would be useful if the scope of

such agreements is

are concluded with a

expanded and such agreements

larger number of countries. India

has also made a proposal in the W.T.0O. at Geneva for a

multilateral agreement for such exchange of

information.

4.3 The Central
" schemes envisaging
Excise duty to units
Utta’rakha'and and
operated by way of €
to units manufa
Uttarakhand. Howev

J&K, this scheme

Government Hhas

1I&K. This

cturing

incentive in respect of Central

located in North East States, H.P,

scheme is being

xemption from central excise duty

goods in H.P and

er, in the case of North East and _

is- being operated by way of

‘refund of central excise duty paid in cash on finished

goods. The refund

scheme. provides double benefit

in view of the fact that the buyer of the goods gets

provided for - -



. with.

CENVAT credit also a

" the following manner:
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nd further it is prone to misuse in

é) Over production is shown in order to get more

refund of excise duty and clandestinely removed

goods, on which no central excise duties have

been paid, are regularized and find their way into

the mainstream without payment of any taxes

and at the same time input crédit is availed using

invoices of units located in these States.

b) In most of the

cases inputs are shown procured

from traders to avoid credit of the CENVAT to

maximize the refund and this modus operandi

also facilitates diversion of inputs to other units

located in tax zones ( particularly to SSI units).

Accordingly, i

t is proposed that exemption from

- Central excise duty may be provided to units ’loqated in

J&K  and the North East (similar to H.P and

Uttarakhand) and re

4.4 A detailed 'Risk

fund scheme may be done away

Management System' (RMS) has

been.put in place to

facilitate the import clearance of

i .
b



reputed clients and low risk consignments. In the face
of ever increasing global trade and growing volume of
import cargo, RMS ensures better utilization of existing |

resources to deal more effectively with suspected/

targeted cases of misdeclaration and non-compliance.
Regular examination of medium- and high risk
consignments Is done to rule out miédeclara-tion.
Moreover, there are{various enforcement agencies at
different levels to detect cases of misdeclaration. Every

year, thousa-nds, of cases of undervaluation and

. mis'de_claration are detected at different levels and the

importers are appropriately penalized and are made to’

'pay the correct amourit of import duties along with

interest if any. Search, summons, seizure and arrest
prov-isions have been provld'ed in the Customs Act,
1962 éo deal " with caseé of ‘underva-luation and
misdeclaration as criminal offences. Depending én the

magnitude of the case, penal provisions including

imprisonment already exist: in the Act ibid. However,

Hon'ble Supreme Court in September, 2011 has

declared that offences under the Customs Act are

non-cbgnizable and! bailable, which is posing legal

problems in’investigation of the cases by Customs

-~
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Preventive formations including DRI. A suitable

amendment may be carried out in the provisions of the
Customs Act to declare the offences under the Customs
Act as cognizable and offences under section 135 of the

said Act may be made non- bailable.

4.5 In some cases, it has been noticed that foreign

remittances against exports are received from third
parties who are other than the consignees and are not

related to either buyer or consignees. This provides for

a mechanism where goods are consigned to and
cleared at a place 'at some declared value whereas
" highly inflated payments for the said transaction is
routed through another entity situated somewhere
else. The use of this mechanism facilitates the illegal
cycle of flow of funds for the purpose of export benefits
only. Accordingly, the banking system should be
advised to curb the misuse of banking provisions by
employment of the aforesaid modus operandi. Proper
l\./eriﬁcation of foreign remittances may be done by
banks and bank realization certificates for realization of

export proceeds mayibe issued only thereafter in cases

of remittance receiveF from third parties. This will help

in curbing the illegal !inﬂow of black money as well as

i



attachment in cases
circumstances like d

be amended to prov

4.8 'Existing provisi

the burden on the

" export incentives.

4.6 Section 142 of t
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exchequer on account of undue

he Customs Act, 1962 provides for

recovery of dues from sale of goods under Customs

control or movable/iLﬂmovable property of the person

from whom the amount is to be recovered. However, it

does not provide for recovery of sale proceeds' of

smuggled g'oods. The section should be amended to . .

provide for recover
goods i.e black m

international trade.

v of sale proceeds of smuggled

oney generated/ transferred in

4.7 Section 28BA of the Customs Act, 1962 hrovides

for provisional attachment of properties where

show-cause notice (

However, it does 1

property in respect
other cases such as G

interest of revenue.

SCN) has been issued ﬁ/s 28(1).
1Qt provide for sLich prbvisionalw
of SCN issued u/s 28 (4.) or other
rawback fraud. The section should
ide for provisional attachmént‘ of
of SCN issued u/s 28(4) and in

juty drawback fraud to protect the

on under the Customs Act, 1962
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provides for punishment by way of imprisonment up to

7 years for smuggling of FICN. However, the very

nature of this illegal activity makes it highly dangerous

to any economy in particular and to the world trade in

general. Stringent laws, including enhancing the length

of punishment from|7 years undér the existing laws,

should be incorporated to deal

effectively.

DIRECTORATE OF CURRENCY

with FICN more

5.1 The Government had constituted two Committees

for suggesting reforms in those two areas, which are

“more prone to corriiption and generate a significant

amount of black money. Both the Committees have

- already submitted their reports to the Government and

this committee suggests that decisions must be taken |

urgently in a time bound manner to plug the known

source of generation| in black money. The Reports are

summarised as under:

A. REPORT OF THE COMMITTEE ON PUBLIC

PROCUREMENT:

A.1 Corruption in pu blic procurement and contracting *
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is an. important source of generating black money.

amount of pub

goods  and

services for

. The government and its agencies incur huge

ic funds on the procurement of -

various welfare

programmes and also for their own use. It is fact

that the public p

rocurement is a necessary and all

pervasive activity within Government and its

organisations, stretching across the breadth and

depth of the Government structure. However,

efficiency and probity in public procurement, on

the one hand,

determines the efficacy of the

utilization of public funds and on the other hand, it

affects the public perception of the credibility of

public procurem

ent in particular and the level of

governance in general.

The view has long beén held that there is need to

undertake

systemic

and procedural

improvements in this area. The recent revelations

of mal-practices in high profile procurements

have only brought out the urgency of need to

reform in this &

had constitute

rea. Therefore, the Government

d a Committee on Public

Procurement umder the Chairmanship of Shri




~

A.3

A.4

transparency g

“technology in ai

;é-portal (public

Vinod Dhall
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to suggest a comprehensive

procurement policy to reform public procurement.

The Committee

an impact on

looked into various issues having

public procurement policy,

standards and procedures.

The.

recommendations of the Vinpd Dhall

Committee are aimed at bringing efficiency,

procurement. T

nd accountability ih the public

he Committee has proposed basic

reforms in the

hole area of public procurement,

including the legal and regulatory fram'ework, the

institutional stri

The emphasis

icture, the deployment of modern

d of public procurement, as well as

-overhaul of certain specific prevailing practices.

is on transparency and putting

maximum information in public domaini.e., public

procurement legislation and an overarching

one-stop shop

procurement portal) that acts as a

for tendering, bidding and

payments of earnest money.

The last CoS meeting on this subject was held on

' 8.8.2011. It wa

s observed in this meeting that a,
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statement laying down the over-arching policy on
|

| .
procurement may be issued and work on drafting

a law may be taken up. Department of Economic
Affairs had also agreed to go for a separate law on

public procurement. Accordingly Department of

Expenditure vide their OM No. 2/3/2011-PPC
dated 2nd December 2011 have "circula;ced“the
‘Draft Public Procurement Bill for inter-ministerial
consultations. It is therefore necessary that steps
are taken in a|time bound manner to help in
bringing to an| end this important source of

generating black money.

COMMITTEE ON ALLOCATION OF NATURAL

Another significant source of gen.erating black
money is 'the alleged discretionary and non-
transparent allocation of natural resources,
Therefore, a Committee on Allocation of Natural
Resources. (CANR) was constituted by the
Government under the chairmanshib of Mr. Ashok
Chawla, former (Finance Secretary, intér—alia to

deliberate on issues of enhancing transparency,
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where allocatior
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effectiveness and sustainability in utilization of

natural resources, consistent with the needs of

the country to achieve accelerated economic

development,

The committee

as coal,

minerals,

identified natural resources such

petroleum, natural- gas,

spectrum, forests, water and land, wherein the.

Union Governmeht had a major role to play in

articulating the

influencing the

policy framework or otherwise

manner of their allocation. The

important recommendations of the CANR relate

to, among othe

of minutes for

proposed that II\

and Regulation:

‘been drafted t(IJ

1957 may acco

mechanisms. -

- things, standardising the format

all Standing Linkage Committee

\

eetings, particularly for'meetings

1 decisions are made. It has also

1ines and Minerals (Development
) [MMDR] Bili, 2011 Wh'ich‘ has
replace the existing Mf;/lDR Act,
mmod!ate a vartiety of afloca'tion

both for areas of 'known' and

unknown mineralization - provided they are open,

transparent and

com\p'etitive.
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only increase the cost, as more currency notes may

have to be printed for disbursing the same amount. It

may also have an|adverse impact on the banking

system, mainly logistic issues, i.e. handling and cash
transportation may| becomé difficult and may also

cause inconvenience to. the general public as the

disbursal or payments of wages/salaries to the workers
will become d_ifﬁcult. Besides, it may also adversely

impact the environiment as more natural resources

would be depleted i’or printing more currency notes.
. Demonetization undertaken twice in the past (1946
and 1978) miserably failed, with less than 15% of high
currency notes being exchanged while more than 85%
of the currency notes never surfaced as the owners

suspected penal action by the government agencies.?*

9.2 Some other recommendations received from the

public, inter alia, are:-

(i) Declaring black money as national asset and

confiscating illicit wealth;

(it More stringent laws and punishments, including

life-term for t}hose indulging in corruption or

™ NIPFP & Gupta reports, op cited
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stashing black money abroad;

(iii) Special courts

- should speedily try cases of

corruption and economic offences;

(iv) Expand banking operations and use of modern

net-driven/mob

transactions;

ile technology In monetary

(v) More transparency in government functioning,

particularly in

payments, and

tendering, award of contracts,

delivery of services;

(vi) Reduce taxes, such as stamp duty, capital gains

tax, etc., and si

(vii) Increase public

mplify procedures;

awareness about ills of black

money and corruption by including it in school

curriculum, launching public  campaigns,

publishing names of tax-defaulters and persons

with illicit accou

nts abroad;

(viii) Bring a vquntar'y disclosure scheme with/without

penalty and tPen strictly enforce economic
|

laws;

(ix) Reward to informants of black-money;
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(x) Increase the effectiveness of departments dealing

with tax laws - increase their manpower,
ensure its integrity, incentivize them with 1% of
the black money detected, develop good

intelligence;

(xi) Bring strong Lokpal Bill to monitor and punish
political corruption, dismissal of public servants
found to indulge in corruption, debar corrupt

politicians from contesting elections; etc.

MEASURES FOR UNEARTHING BLACK MONEY

Provisions to get information, confiscation of

foreign assets, etc.

10.1 Different agencies of the Government are
engaged in. collection of information, which can beused
in identification of black money. The Central Board of

Direct Taxes (CBDT) and Central Board of Excise &

Customs (CBEC) are apex tax bodies of the Central

Government and mailnly tasked to check the evasion of
|

taxes and trade-based generation of black money.

Reporting mechanisrlns are prescribed under the laws
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governing levy of income tax, customs, excise and
service tax; FEMA| and NDPS Act, etc. Financial

institutions and intermediaries registered with SEBI

are required to.furnish details of transactions to the
income-tax authorities. Besides, other ministries
/departments, such| as Ministry of Corporate Affairs,
Ministry of Commerce & Industry, and various agencies

under them also collect information of varied kinds.

Information is sometimes also exchanged in terms of
proceedings for bilateral agreements for civil and
criminal court proceedings on a case to case basis.
Under the EGMONT3® set-up, Financial Intelligence
Units (FIUs) of various countries, including FIU-INDIA,
also exchange information. The information exchanged
by ’FIUs may pertain to a whole range of predicate

offences and the associated money laundering as well

as terroriét financing and can be used by the recipient
authorities, subject to prior au'i:horization‘ of the
" authority that provjded the information. However, the
most comprehensive provisions for the exchange of

outside information exist in the double tax avoidance

or tax information exchange agreements/treaties that

1

¥ Recognizing the benefils Inherent inthe development of a network, in 1985 a group of Financial Intelligence
Units (FIUs) met at the Egmont Arenberg Palace in Brussels and decided to establish an informal group whose
goal would be to facilitate international cooperation. Now known as the Egmont Group, these FiUs meet regularly
to find ways to cooperate, especially in the areas of information exchange, training and the sharing of expertise.

.
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India has with various countries (details given later).

I
10.2India has crinlﬁinalised money laundering (ML)

under both the Prevention of Money Laundering Act,
2002 (PMLA) as amended in 2005 and 2009, and the
Narcotic Drugs and Psychotropic Su'bstances Aét, 1985
(NDPS Act), as amended in 2001. India's anti-money
laundering regime is centred on the PMLA with'the
formal objective to prevent money Iau.ndering and to
provide for confiscation of property derived from or
involved in money laundering. Section 3 of the PMLA
provides that the offence of money laundering is

committed where someone “directly or indirectly

attempts to indulge, knowingly assists or knowingly is

a party oris actually involved in any process or activity

connected with the proceeds of crime and projecting it

‘as untainted property”. The Unlawful Activities

(Prevention) Act, 1967 (UAPA) tackles the matters
relati"ng to terrorism|and its financing. The UAPA was

amended in 2004 and 2008 to criminalise, inter alia,

terrorist financing and to strengthen the fight against

terrorism and terrorist financing.,
: |

10.3 Counterfeiti currency is also one of the
|

|
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sources of generating black money in the country.

Thereforé, the Directorate of Currency (DoC) has been

created in the Ministry of Finance with the approval of

the Cabinet. The DoC, inter-alia, monitors and reviews
the efficacy of thejexisting security features in the
. currency notes. The Directorate of Currency has

initiated the process to further upgrade the security
features to be incorporated in new series of bank notes

expected to be issued in 2012.

10.4 India has [committed various issues to FATF
through™ Action Pian, which would help in creating
adverse climate to /money laundering. The assets of
criminals acquired_through laundering either in the

country or abroad|shall be targeted in a greater

. strength. Amongst |the committed issues, some of
them having more direct bearing on detection of black

money (crime money) are as under:

(i) Section 3 of PMLA criminalize the act of laundering
of proceeds of crime relates to Scheduled-

Offences (i.e. listed offences). The offences listed
in Part- B of Schedule can be presently

investigated only if proceeds of crime are to the
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(iii)

" may significant

éxpected that

tune of Rs.30

is likely to

735

lakhs or more. This threshold

be removed In the proposed

amendments. As a resuit, larger number of fresh

the Act.

The procedure

for confiscation of proceeds of

crime has been provided in Section 8. The

existing procédure is very lengthy, cumbersome

and linked w

offence. The sTd procedure is being simplified in

the proposed

help in expediti

The FIU-IND is
of STR's which
department for

transactions by

th the conviction in predicate

which

amendment, shall

ng.of confiscation action.

presently generating large number
| are being used by Income Tax
detection of concealed/undeclared
/ repor‘ted persons/entities. It is
in coming vears, FIU-IND would

role in tracking such transactions

and thus help reduce black money in the financial

system,

Inputs from FT&TR Division of CBDT

Five-pronged strategy of the Government®®
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In order to unearth black money kept abroad, it is

necessary that there is (i) information about- the

money kept abroad, (ii) adequate legislative and
administrative framework to deal with the problem,

~and (iii) perhaps an enabling scheme for offshore

compliance to help| inadvertent tax-evaders comply

with their tax obligations.

' 11.1 The Central Government has formulated a

five pronged strategy®” for taking action as regards

black money kept abroad. The strategy adopted is as

follows:

(i) Joining the global crusade against 'black money";

(if) Creating an appropriate legislative framework
(iif) Setting up institutions for dealing with illicit funds;

(iv) Developing systems for implementation: and

(v) Imparting skills to the manpower for effective

action,

_ |
11.2 In line with above strategy, the Government

Announced by Finance Minister in the Pres% Conierence on 25" January, 2012
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eps in the last two financial years.

India as a member of G20 has played very active role

in raising various iss

of black money, viz.

ues relating to curbing the menace

financial transparency and end to

banking secrecy (April 2009 at London Summit);

develop toolbox

of counter measures against

non-cooperative jurisdictions (September 2009,

Pittsburgh); declaration to conclude Tax Information

Exchange Agreement (Seoul Summit, Novembaer

2010); getting past banking information (Paris,

February 2011 & Washington, Aprii 2011).

11.3 Global Forum on Transparency and

Exchange of Information for Tax Purposes was

reconstituted in 2009. India has played a key role in

finalizing the terms of reference, “methodology,

assessment criteria

Dethi in February 20

34th member of

and schedule of reviews at New

10.- In June 2010 India became the

Financial Action Task Force,

responsibie for enforcement of anti-money laundering

(AML) and combating financing of terrorism (CFT)

regime. India joinetl:l the Task Force on Financial

Integrity and Economic Development in order to bring

greater ,transparencyiand accountability in the financial

|
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system. India gained membership of the Eurasian

Group (EAG) in December 2010, and is actively

participating in polilcy‘ groups of OECD and UN on
Exchange of Inform'ation, International Taxation and

Transfer Pricing as observer and member respectively.

India has also recently signed the Convention on
Mutual Administrative Assistance in Tax Matters as

amended by the 2010 Protocol,

1‘1.4 | In 2009 [India had 78 Double Taxation
Avoidance Agreements (DTAAs) in force (TABLE-E1).
" Out' of these only 3 countries narﬁely Iceland,
Tajikistan and Myanmar already had specific provisions
for exchange of information. Although in the balance
75 treaties, there| are Articles on "Exchange of
Information”, in a number of cases, they are not as per
current International Standards. Accordingly, steps are
being taken to bring them to the International
standards. Simultaneously, negotiations with some
other countries (apart from the 78 countries .with

whom DTAAs existed in 2009) have also been initiated.

While negotiating new DTAAs, the Government has

ensured that the lié\rticle concerning exchange of
|

information is in!accordance with international

i
|
|
i



739

standard. Sighificant progress has been made by India
in this regard during the past two years. As on date,
hegotiations have bleen completed with 28 countries
with which India alti‘eady has existing DTAAs. These
agreements have also been .initialled by the respective
countries. 19 new DTAAs have also been finalised,

where the Exchange of Information Article is in line

with international standards. Thus,

negotiations/renegotiations of DTAAs with 47 countries

have been completed, out of which 15 DTAAs have

been finally signed. The current status of negotiations

is summarized at TABLE-E2.

The amendment to tax

11.5 treaty with

Switzerland has also ppeen signed and approved by the

Parliament of Switze

entered into force on

rland on 17th June 2011. It has

7th October 2011. The amended

Protocol will allow India to obtain from Switzerland, in

specific cases, ban

information without d

period starting from 1

king information (as well as

omestic interest) which relates to

(st April 2011.

11.6

India is try’ing to include in its DTAAs an

Article relating to Assistance in Collection of Taxes.
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Only 30 DTAAs contain an Article on Assistance in Tax
Collection..Most of the countries do not wish to have
this article as it involves commitment of domestic

resources for collection of tax demand of the other
country. With certain low tax jurisdictions, India has
taken -steps to sign Tax Information Exchange
Agreements (TIEAs) in place of comprehensive DTAAs.
The current status of these requests is summarized at
TABLE-E3. In all the TIEAs negotiated by India, there is
provision for Tax Examination Abroad which will help
the Goyernment in|sending its officers\ abroad for
Investigation. Government has also enacted Iegislation
to prescribe tool box of counter measures as an
.anti-avoidance measure by inserting section 94A into

the Income-tax Act through Finance Act, 2011.

11.7 The following- specific new provisions are

proposed for checking generation of black money in

the Direct Taxes Code Bill:

a. For the purpose of levy of wealth tax, taxable

assets have been defined to include deposits

in banks located outside India in case of

individual, unreported bank depoéits in case of

|
|
|
|
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othefs, interest in a foreign trust or any other

entity (other t
equity or prefér

foreign compan

The General Ant

incorporated

planning device

Specific Control

have bean

passive incom

substantial shar

f

han foreign company) and any

-ential shares held in a controlled

Y.

i Avoidance Rule (GAAP;) has been
o deal with aggressive tax

s used to circumvent tax laws.

led Foreign Company (CFC) rules

corporated to bring to tax
e earned by residents from

eholding in companies situated in

low tax jurisdictions.

A reporting re

quirement has been introduced

making it obligatory on the part of resident .

assessees to fu

and interest in

rnish details of their investment

any entity outside India‘in the

form and manner as may be prescribed.

11.8 The Prevehtion

of Money Laundering Act (PMLA)

'June 2009, whereby the predicate

offences listed in t?he Schedule of the Act were

substantially increase:ed. This amendment has widened

£
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the scope ‘of money|laundering investigations.

11.9 Government has set up dedicated
computerized Exchange of Information (Eol) Cell for an
effective exchange of information to curb tax evasion
and also created the Directorate of Income Tax
(Criminal Investigation),-or DCI, in the Central Board
of Direct Taxes vide a notification dated 30th May
2011. The DCI, headéd by a Director General of
Income Tax (Criminal Investigation) at New .Delhi, will
perform functions in respectoof criminal matters having
any financial implication punishable as an offence
under any direct taxjlaw. The Government has already
set up Income-tax| Overseas Units in two Inaian
Missions abroad, and eight more such units are being

setup to strengthen the information exchange

‘'mechanism. The Government has strengthened the
Foreign Tax Division, which deals with the work of
exchange of information, and the Investigation

Division of CBDT. The Directorate of International

Taxation and Transfer Pricing in the Income-tax

Department have been strengthened, as flow of money

outside India also t?li-lkes place through mispricing of
|

international trans!actions. The Directorate of

}
i
1
1
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Enforcement has also been strengthened by creating

additional pdsts. As E]\ part of capacity building and skill

I
development, 80 officers were imparted specialized

« training in the field of International Taxation and
Transfer Pricing in the last two years. Foreign training
for officers in investigation and criminal investigation

matters is also in the pipeline.

Results achieved

11.10  The fight against black money, both inside
and outside the country, has yielded the following

results in the last few years:

I. Onthe basisﬁ of information received from German
tax authorities,| tax assessme_nts were completed
in 18 cases resulting in detection of undisclosed
income of Rs.39.66 crore and tax demand of
Rs.24.26 crore) out of which Rs.11.75 crore has
already been recovered. Prosecution complaints
have been filed in 17 cases for various offences

under the Income-tax Act, 1961.

II. 9,920 pieces oi‘ Information regarding details of

assets held anfd payments received by Indian
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IV.

VI.
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citizens in several countries have been obtained

which are under different stages of investigation.

On the basis of investigations into information
received from France, in 219 cases, undisclosed
income of Rs.565 crore has been detected and

taxes amounting to Rs.181 crore have already

been realized so far.

Specific requests for information have been made |
to various countries in 350 cases by tax

authorities till date.

El

38,828 pieces| of ddmestic information about

suspicious transactions has been obtained by FIU

which are under investigation by respective

agencies.

Investigation wing of CBDT has detected

concealed income 61‘ Rs.18,750 crore in last two
financial years (FY 2009-10 & 2010-11). During
the fifst ten hOrths of the current year, conqealed
income of Rs.3,88l7 crores have been detepted.
Foéused ‘sear’cqes have be.en ‘conducted éfin-a

number of cases in the current year on the basis
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of information |received from foreign jurisdictions

as also domestic sources.

VIL. Directorate of; Transfer Pricing has detected
mispricing of Rs.66,085 crore since 1.4.2010,

preventing shifting of equivalent profit out of the

country. Directorate of International Taxation has

collected taxes of Rs.33,784 crore from c'rc')ss

broader transactions in last two financial years.

VIIL. International organizations like Global Forum,

OECD, Task Force on Financial Integrity, etc. have

appreciated the role that India is playing in the

crusade against black money.

Amendments to the Income Law>®

12.1 Section 90 of the Income-tax Act may be
amended retrospectively to define the meaning of the
term "may be taxed"} used in various DTAAs/DTACS, in

order to protect the interest of revenue.

12.2 Section 118 of the Direct Tax Code Biil, 2010

provides that the Central Board of Direct Taxes, with

the approval of the ICentral Government, may enter

into an advance pricing agreement (APA) with any

Suggested by FT&TR Division of CBDT i
{
1
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person. Similar proyvision may be introduced in the

Income-tax Act, 1961 so that APA regime can be

implemented from 1.4.2012.

12.3 GAAR and|CFC prdvisions are included in'the
Direct Tax Code Bill 2010. Similar provision méy be
introduced in the Income-tax Act, 1961 so that these
provisions can be implemented frém 1.4.2012,
Further, an amendment may be made so that GAAR,
CFC and specific anti-avoidance measures in the
Incomé¥tax Act, override the agreements entered with
foreign countries or specified territories or specified

associations, under section 90 or 90A of the Act.

12.4 In recent times it has been observed that
wheﬁ information is received in respect of undisclosed
assets held abroad, the Assessing Officer is not able to
bring such income toltax because of the time limitation
impésed by the Income Tax Act. At present, section
148 read with section 149 of the Act imposes a time

limitation beyond which past assessments cannot be

re-opened to bring |to tax such income which has’
escaped assessment énd is represented by undisclosed

assets held abroad. This time limitation has been
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prescribed for the sake of bringing certainty in tax
assessments but is| presently emerging as a major

bottleneck in bringing tb tax income represented by
undisclosed assets held abroad. Necessary
amendments in the Act should be made to ensure that
whenever such undisclosed income represented by
assets held abroad |is detected, it is brought to.tax
‘Irrespective of the period to which such undisclosed

. Income pertains.

12.5 | To facilitate Exchange of Information, a new
clause (viii) has been inserfed in Explanation to Section
153 In the Income Tax Act, 1961 through Finance Act,
2011 to provide thatiperiod commencing from the date
on which a reference for eXchange of information is
made by the competent aﬁthority under a DTAA/TIEA
and ending with the|date on which the information so
requested is received by the Commissioner or a period
of six months, whichever is less, shall be excluded. As

in & number of cases|the period in which information is

received from a foreign jurisdiction exceeds six
|

months, the law mayibe amended to exclude the entire

period taken to re'ceifve the information. In addition, a

further period of 60 dfays may be provided after receipt

1
| Al
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of information for completion of

proceedings to enable the AQ to confront the assessee.

12.6 .Se_ction 115BBA is a presumptive section for

non-resident sportsmen

caiculating income| of

(including athlete) or sports association. Similarly,
section 194E allows withholding of tax at source from
1-resident sportsmen (including

the income of nor

athlete) or sports association. However, the scope of

these two sections is very limited when compared to

assessment

Model Article 17 of th

sportsmen but also

picture, radio or teley

are currently outside

well as 194E. Thus th

e DTAA which covers not only the
entertainers in theatre, motion

/ision artiste, or a musician. They

the purview of section 115BBA as

e presumptive taxation of 10% on

gross income cannot be applied and also there is no

provision of withhold

ing. It would be proper that they

are clubbed with sportsmen under the Income-tax Act
as they are clubbed under the DTAAs to bring synergy

between DTAAs and Income-tax Act and such persons

under the tax net.

12.7 In the Direct Taxes Code Bill, a reporting

requirement has been proposed making it obligatory

i
!
I
!
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for resident assessees to furnish details of their

investments and inte

the form and mann

rests in any enfity outside India in

er as may be prescribed. In the

return form under the present Income Tax Act also,

- provision. may be
furnish details of the
entity outside India,

India.

12.8
issue of black money
One’ of the handicag

requirement to repor

made for resident taxpayers to
ir investments and interests in any

as their global income is taxable in

Government has taken several steps on the

of Indian citizen stashed abroad.

)S in the law is that there is no

t foreign bank accounts in the tax

return. There is a need to provide for such a reperting

mechanism along

compliance or wrong

fight against tax evad

with strict penalty for non

reporting. This will strengthen the

ers who are parking black money

‘ .

abroad. In the proposed Direct Taxes Code, as per

clause 113(2), the sp

wealth tax include

ecified assets for the purposes of

(i) deposit in a bank located outside India, in case of

5

individuals and Hindu undivided families, and in

the case of other persons any such deposit not
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recorded in the|books of account;

(J) any interest in a foreign trust or any other body

located outside India (whether incorporated or

not) other thanla foreign company; and

(k) any equity or preference shares held by a resident
in a controlled foreign company, as referred to in

the Twentieth Schedule.

The purpose of this provision is to have a

reporting requirement of assets held abroad. This
repbrt’ing requirement 'should include all investments
made outside India by all the categories of taxpayers.
This provision may be inserted in the present Wealth

Tax Act also.

12.9. Section 115BBD has beeﬁ amended in the
Finance Act, 2011 toj provide that dividends received
by an Indian company from its foreign subsidiaries will
be taxable at a reduced rate of 15%. This provision

may be used for laundering of the black money stashed

abroad and may be |brought back to India through
foreign subsidiaries of Indian companies as dividends

after paying tax only at 15%. In addition to seriously
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jeopardizing our efforts in combating the menace of
black money, this amendment is being seen by many
honest taxpayers as|a tax amnesty. scheme benefiting

tax evaders. This am|endment may be withdrawn.

12.10 The report of the Committee on making

amendments in Transfer Pricing Law in India may be

implemented to curb the generation éf blaék m'ohney
through transfer. pricing. Legislative - amendments
similar to introduction of a Foreign Account Tax
Compliance Act (FATICA) passed in USA recently may

be considered.

I. General Anti Avoidance rules (GAAR)

|
12.10.1 The GAAR has been provided in clause 123 of

the Direct Taxes Code Bill, 2010. In view of the
fact that a large number of transactions are not coming
into tax net due to schemes designed specificaily

for the purposes of avoidance of taxes, including in the

cross-border transactions, and in view of the
prescription prescribed by the Hon'ble Supreme Court

in the case of Vodafone International Holdings BV

vs. Union of India (he:l“einafter referred to as Vodafone
case), it is propos:ed that the GAAR may be

provided through the Finance Bill, 2012. Further, in the
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light of the Supreme Court's decision “in the

needs _to be ensured that the

provisions relating to GAAR should be suitably modified __

so that somie of the observations made by the Hon'ble

Court may not be

nterpreted in such a manner so

as to make the GAAR provisions ineffective. It is

accordingly propos
sub-section (1) of se

Bill, following clause

looking

"(9)

“transaction in

ed that after clause (f) of

ction 123 of the Direct Taxes Code

may be added as under:

through the arrangement or

cluding by disregarding the

corporate structure or by lifting the corporate

12.10.2 As per seci

on 291(9) of the DTC Bill, 2010,

the provisions of section 123, rélating to GAAR,U

will be applied, whether or not such provisions are

GAAR will bé applic

resident of a country

beneficial to him. In other words, the provisions of

able even if the taxpayer is a

- with which India has a DTAA in

which such provisions are not there, providing a limited

treaty override. It is

proposed that suitable'changes

may be made in sections 90 and 90A so that in the
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Income-tax Act aisq, there will be treaty override on

applicability of GAAR provisions.

II. Limitation of Benefits

12.10.3 The Supreme Court in \}odafon,e case has
held that the provi'sioné relating to Limitation of
Benefi{s (LOB) are matter of policy and thus in a way
pfescribed the legisiature to introduce such prc)visi.ons
in the Income-tax Act and/or in the treaties. A decade
ago, the Hon'ble Supreme Court: had held that in
absencé of LOB clause in the DTAA between India a:i‘nd
Maufitfus, in..confrast -to the LOB provision in the
‘ Indo-USA treaty, the|treaty benefits cannot be denijed.
Despite our best efforts, we have not been able to
introduce LOB provision in the Indo-Mauritius DTAA as
Mauritius does not |agree for renegotiation of the .
treaty, Eesulfing in substantial loss of revenue to the
exchequer. Not only in Mauritian treaty, but in a
number of ouriOther DTAAs, there are no provisions for
LOB and we have not been able to renegotiate
these DTAAs due to resistance from those countries.
The Supreme Court in Vodafone case has examined

the absence of LOB pprovision in the India-Mauritius

‘DTAA and held as under:

|
]
.
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“We are, therefore, of the view that in the absence

of LOB Clause and the presence of Circular No'
789 of 2000 and TRC certificate, on the residence
and Eeneficial | ihterest/ownershi'p, tax
department cannot at the time  of
sale/disinvestment/éxit from such FDI, deny
benefits to such Mauritius companies of  the
Treaty by stating that FDI was only routed .
through a |Mauritius company, by a

company/pr"incipal resident in a third country; or
the Ma-uritius company had received all fts funds
from a foreign principal/company: or .the
Mauritius subsidiary is céntrolledymanaged by the
Foreign principal; or the Mauritfus company had

no assets or business other than holding the

“investment/shares in the Indian company; or the

Foreign Principal/100% shareholder of Mauritius
company had playéd a dominant role in deciding

the time and price of the disinvestment/sale/

" transfer; or the|sale proceeds-received by the

Mauritius company héd ultimately been paid over
by it to the |Foreign Principal/ its 100%

shareholder either by way of Special Dividend or
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by way of repayment of loans received; or the real

owner/beneficial

foreign Principal

12.10.4 Thus, the
almost in no case,
Mauritian cémpanies,
least, a LOB clause

proposed that Circu

owner of the shares was the

Company.”

Supreme Court has held that

treaty benefit can be denied to

till the DTAA is revised or at the

is introduced. It is accordfhgly

lar No. 789 of 2000, which has

been issued by the CBDT, should be withdrawn.

However, only the withdrawal of circular would have no

effect, if the ratio of the above decision is applied.

In view of the above,

may be introduced

it is proposed that LOB 'provision

in the Income-tax Act with a

limited treaty override on this issue meaning that even

if there are no LOB

the domestic law will t

following amendmen
proviso below sub-seq

O0A:

provisions in a particular treaty,

ake precedence. Accordingly, the

ts are proposed by way of a

tion (2) of section 90 and section

“Provided. that tihe benefit of the Agreement,

entered into und

|er-sub-section (1), shall not be

available to a treaty resident, or with respect to
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any transaction undertaken by such treaty
resident, if thé| main purpose or one of the main
purposes of the_ creation or existence of such a
treaty resident|or of the transaction undertaken
by such treaty|resident, was to obtain benefits

under the Agreement that would not otherwise be

available."

12.10.5 The term "treaty resident" would then have
to be defined in Explanation (below Explanation 2)

of section 90.

“Explanation 3:{For the purposes of this section,

the term 'treaty residént, means resident of a

country outside India,. or specified territory
outside India, with which an agreement has been

entered into under sub-section (1).”

12.10.6 Similarly the term "treaty resident" would

have to be defined in| Explanation (below Explanation

2) of Section 90A.,

“Explanation 3: flor the purposes of this section,

the term 'treaty; resident’ means resident of a

specified territory outside India, with which an

H
'
1
1
{



‘risky investments,

.the fa;ts stated abo

agreement has

subseéction (1).!

ITI. "Measures to p
12.10.7 The Hon'bl

case had obser_ved

when individuals fro

trading, etc. and ma
involve in  manipul

laundering and also

ES
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been entered into under

revenf Round Tripping
e Supreme Court in the Vodafone
fhat instances are also there
m offshore vehicles to engage in
through the use of derivatives
Ny such corﬁpahies do, of course,
ation of the market,

money

indulge in corrupt activities like

round tripping, parking black money or offerihg,

accepting etc., direct

y or indirectly bribe or any other

- undue advantage or prospect thereof. After discussing

in detail, the tax havens, treaty shopping and shell

companies; it states

Ielgislature and adequ
be taken to plug the
we had renegotiated

for bringing them to

in para 106 of the decision that
ve are food for 't'hought to the |
ate legislative measures have to
oopholes. In the last two years,
a number of our existing DTAAé

the international standards on

tranéparency and exchange of information for tax

we will be receiving

.p'u.rposes and it is expected that in the‘coming years,

information from a number of
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such Jur|sd|ct|ons Similar results are expected from

" the Tax Informatlo

n Exchange Agreements (TIEAS)

we had entered into with some of the well-known tax

havens such'as Cayman Islands and British Virgin

Islands. However,

even if we receive the requisite

“information, the present provisions in the Income-tax

Act may not be sufficient to bring to tax the income

WhICh has been round-tripped or the black money

" is proposed that if

‘which has been parked abroad. In view of the above it

he taxpayer has received foreign

investment in the form of capital or long term loan or

debentures,

prescribed limit, or

above a prescribed amount,

furnish the details

cohcern/enti-ty making the

‘donations. The term

in similar way as

‘beneficial owner sh

ultimately owns o
donation or deposit

and the person on

" being conducted, an

by whatever name known,

above a
has received deposits or dohat‘lion ’
it will be required ’;o
of the beneficial owner of the
investment/deposits/
"beneficial owner" may be defined
used in the PMLA, that is, the
all mean the natural person who
r controls the person making
or investment as the case maybe
whose behalf the transaction is

d includes a person who exercises
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- ultimate effective control over a juridicél person. It

may be noted that| the Financial Action Task Force

(FATF) has given 40+9 recommendations to prevent
money launderirig. These recommendations have been
endorsed by 180 countries and jurisdictions and are

recognized as Anti Money Laundering/Counter
Terrorism Financing |Standards. The recommenda';-ion
No.5 of the FATF recdmmendations .deals with the
concept of bene;’it:ial ownership. The reporting
reqﬁi-rement of the beneficial ownership will work as

_deterrence for the money laundering and tax evasion

as the taxpayers will be required to report the

beneficial owners of the foreigh investments. It is

proposed that section 68 may be amended to provide

that if a taxpayer receives the above referred to foreign
investment or donation_, the burden lies on him to

prove the identity { of the beneficial owner, his
genuineness and his credit worthiness. The draft

amendment is proposed as under:

“Explanation: For th'e removal of doubts, it is

hereby clarified that onus is on the assessee to

offer explanatiohI about the nature and source of
the sum found ciredited in the books, where the
| _
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investment in

debenture, by

explanation w

investmei

—(iii) Genuinen
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represent donation or deposits or
the form of capital or loan OF
whatever name known, including

ith r_egards to the

the beneficial owner of the person

(i) Identity of
making danation or deposit or investment of
the case maybe;

(i) Creditworthiness of the beneficial owner of
the person making donation or deposit or

\t, as the case maybe; and

ass of the transaction.

The term "beneficial owner” shall mean the

natural perso

the person "

investment as

~ whose behalf
and includes

effective cont

L who ultimately owns or controls
making donation or deposit or
-the case maybe, and the person on
the transaction is being conducted,

person who exercises ultimate

rol over a juridical person.
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ANNEX-A1

Federation of IndianiChambers

of Commerce and Ind

January 12, 2012

Mr. Shishir Jha
CIT (Investigation)

ustry

Dr Rajiv Kumar
~ Secretary General

Central Board of Direct Taxes

Ministry. of Finance
New Delhi

Dear Mr Jha,

Suggestions for Curbing generation of Black

Money

This is in response to vyour fax letter

~ N0.291/15/2011-IT (Inv.l) dated 30" December, 2011,

inviting FICCI's suggestions for curbing generation of

| black money'in Indial

Based on the inputs receiVed- from our constituents, we

wéuld like to submit as under:-

‘e FICCI supports the éfforts of the government to

curb the menace of black money. The problem of .

tax evasion has been a subject matter of focus by

many countries. Récently, Tax Justice Network, a

~ London based wa

tchdog that fights against tax



lot of effort has gt
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havens, published a study on the subject. It

suggests that the size of the shadow economy

- ranges from 8.6% in the USA to 11% in Japan to

27% in Italy, 39% in Brazil and 43.8% in. Russia.

For a developingjeconomy like India, the loss of tax

revenues lost as a resulit of the shadow economy is

significant and this can have a material bearing on

the future development of the economy..

Whilst- there are

several measures that can be

taken to reduce the size of the shadow economy,

the one key issue

the revenue to

is the use of technology. While a
one in this direction, the ability of

ink up the Annual Information

Reports filed by corporate, the exemption claims

made, the lower w

a key link to track

elements of shado

ithholding certificates filed, etcis
ng the flow of funds and plugging

w economy.

Currently, there are restrictions on the deductibility

of cash expenses, cash deposits and 'i'epayments of

deposits in cash. There is, however, no restriction

area where cash isi

~ on personal expenditure in cash. This is one key

deployed. Payments in cash for



household purct

which is not pl
parallel econom
should “consider

“beyond a partict

\ases, electronics, etc. is an area

ugged and is a channel for the

y to flourish. The government

provisions that all payments

Ilar limit should be only through

credit cards/ bank instruments. This could be’

introduced initial

period of time to

The governmen

ly in the cities and spread over a

otherlocations.

t should also evolve suitable

strategies to stop generation and perpetuation of

new black mone
expenditure, real

into main stream

Goods and Ser

introduced, woul

individuals and ¢

taxes.. -

We trust, the above

of black n('lnone'y.

With best regards
Yours sincerely

y through controlling fresh cash
estate transactions, and to bring

the past accumulated cash.

vices Tax (GST) when finally
d act as a great deterrent for

ompanies to avoid payment of

will help in curbing the generation

Rajliv Kumar
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The ASSOCHAM President, Mr. Dilip Modi, in

September 2011 appointed an expert committee to

study and recom rend realistic strategy to the

Government of India on the issue of black money. The

committee was chajred by Mr. Ved Jain, Chairman,

ASSOCHAM National Council on Direct Taxes and

former President, Institute of Chartered Accountants of

India, and co-chaired by Mr, R. K. Handoo, Chairman,

ASSOCHAM Legal Affairs Council and an eminent

Supreme Court Advocate. The committee comprises of

luminaries from industry, legal, professional-and social

sector as its members.

ASSOCHAM hopes that the Government will find

the recommendations / suggestions of the committee

very useful.

J,a-nuéry 2012

D. S. Rawat

Secreta-rg General
ASSOCHAM
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ASSOCHAM |
INDIA

Black Money lCommittee Report, 2012
: ASSOCHAM

BLACK MONEY MENACE IN INDIA

I INTRODUCTION

Individuals and iﬁstitutions globally are engaged
.niri evading taxes and generating surpluses whicH do
not get accounted for in the formal economy. These '
funds are generated from activities which may be Legal
or i-IIegaVI by nature. However the mere fact that taxes

have not been paid on such incomes, as per the rules of

the land converts such funds to form a part of the
parallel economy or Black Money generation. The fund
ge-nerated is normally held as currency notes and/or
assets through investments in gold, jewellery precious
stones, art and al-'tifa.cts, real estates and others. The
Iiteraﬁt_ure revealed that strong parallel economies are
created due to hligh level of corruption and weak hold of
f‘egulatory mechanism in developing regions of the

world. -

The Wéncho_o_ Committee stated that the term

|
t

Black Mon‘ey is gener:;ally used to denote unaccounted

|



money or concealed

money involved in

suppressed’.

In India, Kaldo

generation on 1953-

768

income and/or wealth as weli as

transactions wholly or partly

r's estimates for black money

54 were about Rs.600 crores (i.e.

6% of National Income then) on account of tax evasion

only. Some other estimates further put the black

money generated in
(1961-62); Rs.1,00
crores (1968—69)'. Es
same  periods were
1960s) Rs, 2,350 cro

by the late 1960s.

India annually as Rs.700 crore

0 crores (1965-66); Rs.1,400

timates by Dr. Rangnekar for the

Rs.1,150 crore, (beginning of

re (mid 1960s) and Rs.2833 crore

The Indian Instjtute of Finance study indicated

that the growth rate of black money in 1991 has béen

at a rate of Rs.60,000

Indian

estimated that the ye

is a factor to the tune

Chief Vigila

crores per year. N. Viltal, Former |

nce Commissioner in 2002,

arly growth rate of Black. money

of 40-50 percent of GDP growth

in the Indian economy on a year to year basis.

1

Slack Money Menace In India

Another concept

| ,
that has close proximity to Black



money is the money
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laundering. The term laundering is

referred to as investment or other transfer of money

flowing from racketeering, drug transactions and other

sources (illegal sou

rces) into legitimate channels so

that its original [source cannot be traced. The

traditionally known
;

activities for laundering of money

are via drugs, racketeering, kidnapping, gambling,

procuring women and children, smuggling (alcohol,

tobacco, medicines), armed robbery, counterfeiting

and bogus invoicing, tax evasion and misappropriation

| of public funds.

~

Both black moné’\r/ ahd money laundering result in

capital flight, Capita

| flight méy- be defined as transfer

of assets denominated in a national currency into

assets denominated in a foreign currency, either at

home or abroad, inf ways that are not part of normal

transaction’s. One technique that can be used to move

sigﬁi'nfica-nt amounts

of capital out of a country is the

over-invoicing of imports and the uﬁder-invoicing of

exports.

It may be note
the broadest defini

|
,!

d that that illicit flows differ from

tion of capital flight which also



L

!

includes "normal" o

portfolio choices.

- 770

r "Ie-gal" outflows due to investors'

Speci.ﬁcally,,\ illicit  flows are

Comprised of fumnds that are _i‘llegally earned,

transferred, or utilized- if laws were broken in the

illicit. The transfer

~origin, movement, or use of the funds then theyl are

of these funds is not recorded

anywhere in the country of origin for they typically

violate the national
customs regulation

controls, or banking

criminal and civil codes, tax laws,

s, VAT assessments, exchange

regulations of that country,
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II CORRUPTION AND CAF;’ITAL FLIGHT
EMPIRICAL ASSESSMENT

An important study conducted by Quan and Rishi

.(2006) empirically

examined the role of corruption in

impelling capital flight. Corruption was broadly defined

as the abuse of public office for private gain. There is

an implicit belief that popular mechanisms of capital

flight such as bribes and kickbacks on government

contracts, trade mi

and smuggling are
broadest sense.

dimensions of poor

explores directed

s-invoicing outright césh transfers,
instances of corruption in the
Indentifying corfupti’ons as one
governance, the empirical analysis

linkages between corruption and

capital flight in a broad sa'mple of countries. The study

hypothesized that.

Does corrubtion impel capital flight

by raising the riskj of domestic investment, ceteris

pari”b_us? This hypothesis was tested for a ‘panel- of 69

countries over a seven yea'r period from 1995-2001. In

this regard the study mentioned that;

o Political inst

ability and poor governance

contribute to a domeétic environment that deters

investment and induces capital flight.
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e Corruption wcairks as a regressive tax- the poor

]
i

pay a disproportionate share of their income in

the form of bribes to secure access to public

services.

e Bribes and official extortion act as an extra tax

and therefore

investment into

deter potential foreign direct

developing countries. Corrubtion

acts as a source of macroeconomic vuinerability

and lower economic growth.

Governance is understood to have six dimensions

voice and accountability; political stability and the

absence of major vi

olence government effectiveness

regulatory quality |rule of law and the control of

corruption. The panel data analysis of corruption and

capital flight indicated a positive and significant effect

of corruption on capital flight. Especially, it suggests

that an increase

n corruption by one standard

deviation induces an increase of almost 2 percent in

capital flight.

ASSOCHAM

INDIA
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III HOW TO‘ ESTIMATE CAPITAL FLIGHT

The World Ba:nk method compares the sources of
external ﬁnénce (tl|1e change A in external debt and net
foreign direct investment), with the uses of finance
(current account deficit and the change in official
reserves). Sources of funds exceeding recorded uses of
funds reflect unrecorded outflows. Sources of funds
include increases in nét external indebtedness of the
public sector and |the net inflow: of fore'ign direct
investment. Uses ofi funds include financing the current
account deficit and additions to reserves. In this broad
macrbeconomic framework, illicit outflows (inflows)
exist when the source of funds exceeds (falls short of)

the uses of funds. Thus:

(Source| of Funds) - (Uses of Funds)

Illicit Outflow = [A External Debt + FDI (net)]-

[Current Account Balance + A Reserves]

The above model estimates are adjusted for trade

mispricing, which has been long recognized as a major

conduit for capital flight. The underlying rationale is

that residents can shift money abroad illicitly by

over-invoicing imports and under-invoicing exports. In
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prder to capture such illegal fransactions, a developing

cbuntry's exports to the world (valued free on-board

(f.o.b.) in US doliars) are compared to what the world

reports és“"h‘aving mported from that country, after

adjusting for the

cost of insurance and freight.

Similarly, a country's imports from the world net of

freight and insurance are compared to what the world

reports it has exported to that 'country.
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IV THE CURRENT ISSUE

Tax evasion is|one of the major reasons for the

creation of an underground economy. There are 70 tax

hav'ens‘ and secrecy jurisdictions and ’that there are
millions of dummy corporations that sh.ield the owner’s
identity. Through transfer pricing, false
documen.tation, fak'e ;orporations, tax. hav.ens and
secrecy jufisdictions, Wéster_n- banks -énd businesses
handle $ 1 billion of]illicit proceeds every yéar. Assets
- in tax havens are estimated at $ 11.5 trillion and for
gx}éry $ 1 that poor countries receive in foreign aid, an
estimated $ 10 flows abroad through ‘illicit transfers.
There is capital flight from developing and-transition
countries to developéd countries to the extent of $ 50-0
billion every year. In December 2008, GFI produced a
'.r-epo'rt that was even moré spécific. For this five-year
period between 2002 and 2006, this study estimated
that illicit financial flows 'from developing countries
amounted to between 850 billion and $ 1.06 t‘rillién a
year. This capital |flight occurred through trade

mispricing, criminal and commercial smuggling (drugs,
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minerals, contraband goods) and mispriced asset

swaps.

Thanks to OECD and G-20 pressure, several tax
havens have now changed their policies. There is an

OECD list of tax havens and financial centers that have

already implemenlted the standards, or have -
committed to the sitandards, though they are- yet to
implement them. One example is in Switzerland. Swiss
banks used to be bound by the Banking Law of 1934,
Traditionally, Swiss law distinguished between tax
evasion and tax fraud. The latter had direct criminal
intent and international tax cooperation used to be
provided only when there was tax fraud, not when

there was tax evasion. But because of G-20 and OECD

pressure, the Swissihave eliminated this.

All G-20 governments have now agreed to a
multilateral Convention to tackle tax evasion more

effectively. The Multilateral Convention on Mutual

Administrative Assistance in Tax Matters offers a wide

range of tools for cross-border tax cooperation. It
|

includes  automatic exchange ~of information,

multitateral simultaneous tax examinations and
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international assistance in the collection of tax due. At

the same time, the|{Convention imposes safeguards to

protect the confidentiality of the information

gxchahged;

India has 83 double tax avoidance agreements

(DTAAs) and another 20 countries with which it has

limited tax agreements. But the point is that DTAAs do

not necessarily have clauses on the exchange of tax

information. Therefore, India needs to sign tax

information exchange agreements (TIEAs) urgently,

especially because the global climate has changed in

favour of such TIEAs. At present, India only has one

TIEA, signed with

Bermuda on 7% October 2010.

Another 22 TIEAs are reportedly being renegotiated.-

The Finance Minister outlined a five pronged strategy

for handling the problem of black money; (1) Join the

global crusade agajnst black money (2) Creéte an

a'ppll"ppriate legislati

institutions for dealin

ve framework, (3) Setting up

g with illicit funds; (4) Developing

. systems for implementation; and (5) Imparting skills

to manbower far effective action. This strategy, with

the inclusion of the TIEAs, is unexceptionabie. But it is

preventive. Even when a TIEA is signed, it is likely to be

¥

|
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prospective,tnot retrospective. That is, such a strategy

handles the problem of future flows of illicit capital
flight. It doesn’t address the problem of Indian money

that is already abroad. Those are valuable resources

and, if brought back, can be used to fund India’s

physical and social infrastructure needs.

KKK R
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|
V  THE EVOLV

ING GLOBAL FRAMEWORK

Several countries are currently operating

voluntary complianc

e programmes. Such rules or

programmes provide an opportunity to facilitate

compliance in a timely and cost effective manner,

saving costly and [contentious audits, litigation and

criminal proceedings. Voluntary compliance initiatives

must walk a fine lline between providing sufficient

incentives for those

engaged in noncompliance to

come forward and not rewarding or encouraging such

conduct. Offshore voluntary compliance programmes

offer the opportunity .to maximize the benefits of

improvements in ftransparency and exchange of

information for tax |purposes, to increase short-term

tax revenues and

compliance.

improve medium-term tax

The increase in the risk of detection through

' |
improved internation
' i

al tax cooperation coupled with

the availability of violuntary disclosure programmes

‘has lead to a large number of taxpayers coming



. forward

For instance,
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and significant amount of tax being collected.

more than_ 14,700 taxpayers took

advantage of a recent US initiative and in Germany

~ more than 20,000 taxpayers made a voluntary

disclosure resulting in reported additional revenue to

' the German goverr

iment in the range of 4 billion Euros.

Table 1 gives a bird's eye view of the récent

initiatives taken by different countries to improve

offshore complianc

Table

e and -th_eir results.

1

'Recent Country Initiatives to Improve Offshore
Compllance

Action taken to

Initiative

Compliance

Countr Amount Disclosed and
ly build on the G-20|Taxes Paid
initiative |
Argenti |Voluntary Disclosure|EUR 146  -million
na Initiative (2009) additional revenue|-
| yield.
-'Australi Offshore Voluntary[EUR 150 million (AUD
a Disclosure |Initiative{210 million) additional
(2010/2011) revenue assessed.
T | More than 8 000
taxpayers involved. |
Brazil |Voluntary Estimated EUR 315

mitlion; additional
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(2009) , revenue vield.

Canada|On-going |Voluntary|[EUR 620 million (CAD
Disclosures Program|860 million) total
(fiscal years ending|unreported income
in 2009-2011) disclosed. 8,700

disclosures.

China |Broadening the|lEUR 80 million (CNY
network of tax|690 million) additional
information revenue vield (in 2010),
texchange expected to grow
agreements and|significantly.
increasing | numbers
of requests.

Denma |"Project havens"|More . than EUR 50

rk aimed at uncovering|/million additional
hidden wealth andjrevenue yield so far.
income abroad.

France |Offshore Voluntary|EUR = 1.2  ° billion
Disclosure | Initiative|additional
(2009) revenue yield.

More- than 4 700
taxpayers involved.

Germa (Voluntary Estimated additional

ny Disclosures revenue vyield of EUR
(2010/2011) 1.8 billion. Between 25

000

and 30 000
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taxpayers involved.

India |Increase |of staff|Significant  additional

number, greater reve.nues expected over
co-operation with|next two years.
G20 partners,
increase in'exchange
of in|forma-tion
agreements,

Ireland [Voluntary ! EUR 70 million
Disclosuresé (since|additional revenue
2009) yield. Around 400

taxpayers invoived. An
earlier initiative yielded

over EUR 1 billion.

//True copy//



