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SYNOPSIS

. The Petitioners have been in a relationship for 21 years and were

legally married in Australia in 2018. The Petitioners have been
living and working in India for the last 13 years. They have an |
year old daughter, - and a llyear old son, - The
Petitioners are Australian citizens and the Petitioner No. 2 has an
Overseas Citizen of India (OCI) Card. The Petitioners seek OCI
status for Petitioner No. 2 as she is the spouse of Petitioner No.1
under Section 7A(1)(d) the Citizenship Act, 1955 which provides
that “spouses of foreign origin” of Overseas Citizens of India are
eligible for grant of an OCI status as long as their marriage has
subsisted for over 2 years. Petitioner No. 1 applied for the OCI
card on 7.09.2021 by submitting all required documents to the
Respondent No.  However, Respondent No. 2 denied the OCI
card to the Petitioner No.1 on the ground that the Petitioners are

in a same-sex marriage, that is not recognised by Indian law.

. For more than two decades, the Petitioners have been seeking

legal recognition of their relationship. They have worked very
hard to get such legal recognition, and have moved jobs and
upended their lives to ensure that they can be together, because
they love each other. Legal recognition allows the Petitioners

dignity, permanency and status. Legal recognition of their family
is now even more important now they have two children. A

number of legal rights and privileges are available only to couples
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whose marriages are legally recognized. Though the Petitioners’
marriage is recognised under Australian law, since the law in India
does not recognize same-sex marriages, the Petitioners and their
children are being deprived of these rights and privileges. In the
absence of legal recognition of the Petitioners’ marriage in India,
the Petitioners are unfairly and arbitrarily deprived of insurance,
provident fund, joint bank accounts and several other such

necessary facilities available to other married persons.

. The law does not recognise both Petitioners as parents of their

children because their marriage is not recognised. - birth
certificate only mentions the name of her biological mother, the
Petitioner No. 2.-birth certificate only mentions the name
of his biological mother, the Petitioner No. 1. The law in India
therefore also does not grant recognition to-and - as
siblings. The Petitioner No. 1 and -have to regularly get their
visa renewed despite Without such legal recognition, the
Petitioners are worried about the future of their children and their
family in India, which is the country of the Petitioner No. 2
Kamakshi Raghavan’s birth and Petitioner No. 1 Mellisa Ferrier’s

choice.

. Section 7-A(1)(d) of the Citizenship Act, 1955 provides as

follows:

74. Registration of Overseas Citizen of India Cardholder.—
(1) The Central Government may, subject to such conditions,

restrictions and manner as may be prescribed, on an application
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wmade i this behalf, register as an Overseas Citizem of India

Crrddholder—

(.

d) spouse of foveign avigin of a cifizen of India or spowse of
Fforcigm origin of an (hersegs Citizen of India Cardholder
ragistored wider Section 7-A and whose marriage s Been
registered and subsisted for a contimuons period of wot less dhom
two years Immedictely preceding Mie  presentation of the
application wnder thiz section:

Fravided thar for the eligibility for regiztration as an Overseas
Ciiizen of Mndin Cardholder, such spowse shall be subjected

Prior security clearance by a competers muthority in India "

Given that the Petitioners have a valid marriage fhat has been
subsisting for more than 2 years, Petittoner No. 1 lulfils the
conditons wunder  Secuon T-AD)Y  for registration of  OCL
Respondeni no. 2 dented the Petittoner No. 1 repistration of OCI on
tha ground that the Petitioners ure both femalz i.e. they are in a game-
sex matriage. Section T-A(13d) uses the word ‘spouse’ and does not
distinguish marital partners o the basis of gender, sex or scxual

ofientation. Therefore, the denial of QCT card to Petitioner Mo, 1 is

incongistent with the Citizenship Act, 1955 and is based on a reading

of law that is discriminatory and unequal.

3. The word “spouse” in Section 7-A is gender, sex and sexuslity

neutral. As such, there can be no discrimination against quear or
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sale sex maniage based on the text or even the pnpose of
Section 7-A of the Citizenship Act, 1955, This Hoo’ble Coud is
called upon o end a diseriminstory and exclusionary interpretation

of the same.

. Faced with a similat question, the Constitutional Court of South

Advica, i the case of the Minister of Home Affairs & Anr. vs,
Faurie & Anr. with Doctors For Life International {first wmicns
curige), John Jackson Swmyvth fsecond amicis curine) ond
Marriage Allionce of South Afvica tihird amicus curige) CCT
60/, issued a divection for the words “or spouse™ to be included
i Section 3001} of the Muniage Act in order to facilitate same sex

mariages in thelr counity,

- The Madras High Courl, in Arwn EKumar & Sreejn vs. The

Inspeetor  Gemeral of Registration, Chennai &  Ors.
WP{MD)No.4125 of 201% and WMPMDIN6.3220 of 2019 Leld
that the rermy “bride” under the Hindu Maniape Act includes a
transwoman, Thus, there is no reason for the Respondent o deny
thar “spowse” under the Citizenship Act, a secular leislation,
includes same sex marriages in its ambit when 4 cowrt in Indiz has
disaliowed discrimination on the basis of pender or zexual

orientation in a maniage under personal laws.

. Article 14 and 2] of the Constitution of Tndia are svailable to all

persons. The Respondent Mo, 1 cannct deny un OCI card to
Fetitioner No. 1 merely on the ground that she is a spouse in a
same-sex martiage. The Petitioners have the tight to choose a

marital partmet of their choice within the fundamental right 10
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privacy, autonermy and dignity under Article 21 of the Constitition
of India. Despile being marital parmers, having two children
tagether and having been in love for more than 20 vears, the
Fetitioners are unable to exercise thelr rights as a marital couple
and live a dignified family life. It iz the duty of the state to
safeguard the ability to take these decisions. The Petitioners'

sexual orlentation is an inalienable component of their identity.

- The demal of OCT registration to Petitioner No. 1 by the

Respandent No. 2 merely on the ground that she is n a same-sex
or queer marviage with the Petitioner Na. | s violalive of Aricle
14 of the Constilution of India. There is no ressonable
classification that can form the basis of the unsqual tecatment of
the Petiioners. The Pefitioners have been in z personal
relalionship for more than 20 veuars and in a marital relationship
for 3 years. They live topether, pursue professional and personal
goals, ruise children, take care of family, contribute to and live

within society, just iike a heterasexual conple,

10.This classification, being on the basis of zex, gender and sexual

orientation does tot have any intelligible differentia, neither does
it have a rational nexus to the abject sought to be achicved by the
Civizenzhip Act, 1935 The Aet allows common domicile [or
marital couples by enabling the registration of OCT card for

sprauses of existing OCI card holders,

L1.The stute is bound to uphold rights under the Indian Constitetion

such s that of digaity, equality and liberty, Regulation of

mairiage camiot be violative of autonomy of sexual identity that is
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intrimsic to constitutional vights under Article 21 and 14, Given
the judgements of the Hou'ble Supreme Courl of India in Navief
Singh Jolar v. Union of fadin (2018) 10 SCC 1 recopnising the
sexual rights of queer parlners, in NALSA v Tidon of Fadiz &
Ors (2614} 5 8CC 438 affirming the legal  and eonstiutional
rights of LOBTOIA~ persons, in Justice K.S.Puntaswanty vy,
Uwion of India (2017} 16 SCC T recognising the inviolability of
privacy rights of sexuvality and marriage and in Joseph Skine v
Union of India (2019) 3 8CC 39, recogmising the importance of
sexual autonomy of marital partners and state non-iterference in
the private sphere of matital choice, there is no doubt that the law
grants recopnition to the rights of same-sex, gqueer and non-

heterrsexual marital partners,

12. The prehibition un recognition of same-sex and queer [NATAIZES,

deprives the Petitionets of digmity, intearity and siatus under the
law. As recognised by the Unired States Supreme Cowurt in Eeited
States v. Windsor, 2013 5CC OnLine US SC 86 : 570 US _
(2013}, it humiliates children and families of same-sex couples,
and has both mundane and prafound effcets on their fves, by
denying them legal benefits and treating their maTiage as less
weorthy. Despite the many difficult barriers they face as 2 same-sex
couple, the Petitioners have been living a fullilling life in India
with their two children for the laot 13 vears. Thenr fiiends,
families. colleagues and society treal them as any ather family
who lives, loves, mows, and contritates to society, They know

thal Indian anciety 1s dignified, respectful and inclusive. All they
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seek irom this Hongble Cowmt is, whal the Constitution of India

already guaratices, the right to have Lheir marriage recopnised,

LIST OF DATES AND EVENTS

Date Event

Septembet The Petitioners met in Austmalia and comnenced thelr
| 2000-1une relationship. In- February 2001, they commenced living

2002 together in Victeriz, Australia.
| June - July | The Petitioners applied for ¢ Working Huliday visa and
! 2002 moved to London.
d. Aupust 2002 | In Septamber 2003, the Petitioner no. 2 moved w Switzerland

1 pursue her professional goals. Petitioner Mo, 1 also moved
to Switzerland to join her partner despite the fact that it was
diflicult for her w find worl there, as the Petitioners did not
want o live separately,

22.11.2004- | To ensure that they could be with sach other openly and their
February relationskip be accorded due dignity, the Petitioners decided
2003 to move back to England. The Highly Skilled Migrar
Programme (HEMP) was an mmigration scheme in England
i from 2002 until 2008, The Petitioners succeeded in being
accepted 03 a couple under this scheme,

06.08 2003- . The Petitioners registered their civil partnership under the
20406 Civil Parinership Act, 2004 which allowed same-sex couples
to register their marriages as civil partnerships, Their family
metnbers Mlew from Anusiralia to celebrate this recocmilion,
This gave Petitioners accsss to the rights that they had long
desired a5 a marital couple, such as pension and medical
| cover, They bought an apartment as a couple and resided
happily logether,

Enuary 2007 | The Petitioner No. 2's employer transferred her 10 work in

Chennai, India, while the Petitioner No. 1 was still studying
and wotking in the UK,
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2008 In 2008, the Petitioner No. 2’s father died. To spend more
time with her family, the Petitioner No. 2 decided to stay in
India .

End of | The Petitioner No. 1 finished her Masters in the UK and |

2008/early in
2009

moved to India to join her partner, Petitioner No. 2 in India.
They moved into an apartment in Besant Nagar, Chennai.

The Petitioner No. 1 faced difficulties finding work
authorisation, without which she could not stay in the country
with the Petitioner No. 1.

July 2009

The Petitioner No. 2 was obligated to keep leaving the country
every six months, because she had a business visa. She finally
got a work permit from a Mumbai based company. However,
this required her to frequently travel to Mumbai.

2012

In 2012, the Petitioners considered parenthood together. The
Petitioner No. 2 was artificially inseminated with a donor’s
sperm to conceive a child through the Intrauterine
Insemination (IUI) method in India.

May 2012

The Petitioners moved closer to Petitioner No. 2’s family
while conceiving the baby; they moved to Bengaluru a few
months prior to their daughter’s birth.

February
2013

The Petitioners’ first baby,

was born. The Petitioner No. 1 decided to stop traveling
between Mumbai and Bengaluru in order to help the Petitioner
No. 2 raise Lara.

It is pertinent to note that only Petitioner No. 2’s name is in
the birth certificate as she is the biological mother. The
Petitioner No. 1 who is equally a mother to Jlllis not legally-
recognised as her parent.
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2014

The Petitioner No. 1 joined Wipro as a HR Head, Sales,
Practice, & Pre-Sales, Cloud & Infrastructure Services at
Wipro Limited in Bengaluru and took on the LGBTQ+ Global
Lead there. The Petitioners wanted o have a sibling.
This time, the Petitioner No. 1 went through the TUI process
and got pregnant.

25.10.2016

Their second child, was born.
It is important to note that only the Petitioner No. 1’s name is
on his birth certificate, as she is his biological mother.
However, Petitioner No. 2 who is equally a mother to s
not legally recognised as his mother.

Despite apprehensions regarding having a marriage that was
not recognised as a ‘marriage’ under law and having a family
that was not recognised as a ‘family’ under a law, the
Petitioners were determined to build their life together.

09.12.2017

Australia legalised queer marriages via an amendment in their
Marriage Act 1961.

6.09.2018

The Hon’ble Supreme Court handed down its decision in
Navtej Singh Johar & Ors. v. Union of India AIR 2018 SC
4321 reading down s. 377 of the Indian Penal Code, 1860
effectively abolishing the criminalisation of consensual same
sex sexual relations.

23.12.2018

Being citizens of Australia, the Petitioners got married on 23
December 2018 in Victoria, Australia.

2021

Section 7A(1)(d) of the Citizenship Act 1955 allows a foreign
born spouse of an Indian citizen or an Overseas Citizen of
India to apply for the status of a Overseas Citizen of India as
long as the marriage has been registered for more than 2 years.
The Petitioners are determined to do everything they could to
live together in India and avail all legal rights and privileges
which are available to a legally married couple for themselves

and their children. As such they decided to apply for an OCI
card for Petitioner No. 1.
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7092021

Fhe Petitioner No, 2 applied for the OC)] card for Petitioner
No. 1 by submitting all required documents on the Foreigners
Regional Registration (Mfge (FRRO} OCI-Portal of the
Easpondent Mo, 1.

17062021

The Petitioner No. 2 visited (he Respandent No. 2, FRRO,
Bangalors for verification of docurnents at 10:00 zim, When
the Respondent No. 2 officer examined the docwments, he
asked the Petitioner No. 2 if her spouse, Petitioner No. 1, is a
wotnan. The FRRO) Officer said that the application will not
he allowed for the reason that same-sex marnliage is not
recognisad by Indian law, The Petitioner Nao, 2 explained ihat
she had been living in India for more than 13 years and had
been with her wife for more than 20 years. The Respondent
No. 2 officer took copies of the Petitiener Na, 2's application,
passpoits, marriage certificate, and curvent REesidential Permit,
The Petitioner No. 2 asked for a wrilten rejection and the
Respondent No. 2 officer asked o write an email 1o: ad-
frroblriggmba.gov.in  and firobir-ka@nicin and that they
would confirm the rejection on email.

At 10:37 am, the Petitioner No. 2 wrote an email to the
abovementioned emsil ids askine for confirmation of e
rejection.

20,09 202 ]
and
22002021

The Petitioner No. 2 sent twoe [ollow up emails to the
Respondent No. 2. The Petitioners have received nn TESpOnse.

Novamber
2021

Hence the present Writ Petition.
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IN TIIE. HIGH COURT OF DELHI AT NEW DELHI
CIVIL EXTRAORDINARY JURISDICTION

WRIT PETITION (CiVIL) ND, {3} 2021
IN THE MATITER (F:
Melisza Femer & Ang, ... PEtitiOners
Vearsus
Union of India & COrs, ..... REspondents

WRIT PETITION UNDER ARTICLE 226 OF THE CONSTITUTION
OF INDIA SEEKING INTER ALIA,

MOST RESPECIFULLY SHOWETH:

l. That the captioned Writ Petition has been liled by the Peatitionern
secking legal recognition of non-heterosexual, samesex or (ULET
marriages, under the Citizenship Aet, 1955, The Petiioners seek a
writ, order or direction in the nature of a declarstion fo the effecl that
under section TA(1){d) of the Citizenship Act, [ 955, a person eligible
tor apnly for OCI by being a spovse of an Tndian citizen or a spovse of
an OCT cardholder whoss mamiace has been regisiered and has been
subsisting for at least lwo years may be a spouse n & same sex
mairiage or a spouse in a non-helerosexual marriage and a writ, order
ot dircettem in the nature of prohibition (v Respondent no. 2,

restraining it from declaring a spouse of an OCT applying for an OC1
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ll card to be ineligible for the same merely, on the ground that they are
in a same-sex marriage or queer (non-heterosexual) marriage; and
also restraining it from refusing to certify/apostille the registered

marriage certificate of the Petitioner Nos. 1 and 2 on this ground.

2. The Respondent No. 1 is the Union of India through the Ministry of
Home Affairs. The Foreigners Division of the Respondent No; lis
the nodal authority re: Overseas Citizenship of India. The
Respondent No. 2 is the Foreigners Regional Registration Office and
is the concerned authority that decides the OCI application of
Petitioner No. 1. The Respondent No. 3 is the Union of India through
the Ministry of External Affairs, Consular, Passports and Visa
Division which is the authority that holds charge over the consulates
and embassies of th_é Government of India across the world and

regulates the issuance of OCI cards.

3. FACTS
(i)  Mellissa Ferrier, the Petitioner No. 1 and Kamakshi Raghavan,
the Petitioner No. 2 are a same-sex couple, legally married in
Australia, who now live with their two children, [JJjjjjend
-in Bengaluru, India. They have lived in India together for
13 ‘ years.

(ii) The Petitioner No. 1 is an Australian citizen. She is 41 years
old and works in HR Head, Sales, Practice, & Pre-Sales, Cloud
& Infrastructure Services at Wipro Limited and is the LGBTQ+
Global Lead at Wipro, PCC (ICF).
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A tae copy of tie passport of Petiioner Mo. 1 is annexed

herewilth as “Anpmexure P-17,

True copies of the Residenl Permit and Visa of the Petitioner

No. 1 are annexed herewilh as “Annexure P-2 (Colly)?,

{iii} The Petitioner No. 2 iz an Overseas Cltizen of [ndia {OCT) card
holder, She is 48 vears old and works as the Head of Petland

Tndia.

A true copy of the OCT card of Lhe Petitioner No. 2 1% annexad

herewith as “Anbexure P-37.

A true copy of extracts of the passport of Petitionsr No. 2 s

annexed herewith as “Annexure P-4 (Colly)".

: {Iv] The Petitioners met at Brighton Bast Cricket Club, Australia
while playing cricket. The Petitioner No. 2 had moved to
£ ' Australia im March 1995 for higher mndies and was working as
= an accountant. By the vear 2000, the Petitioner Mo, 2 was a
i_ Permanent Resident of Australia, The Petiioner Mo, 1 is an
Aunstralian ciiizen, who had moved to Melbowne from New
South Wales in 1995, She was in ber Znd vear of smudying
paychology ai the Awvstralian Catholic University, By Cctober
2000, hey became good friends and by Novemnber 2000, they

cammenced thelr relationzhi Ir-
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(v)

(v)

(vii)

(viii)

By February 2001, the Petitioners were living together in

Victoria, Australia.

A true copy of the recommendation letter dated 10.07.2002
from the Petitioners’ landlord, _when living
in Melbourne between February 2001 and June 2002 is

annexed herewith as “Annexure P-5”.

The Petitioners applied for a Working Holiday visa and moved
to London. They applied as individuals, as they could not-apply
as a couple at the time. They left Australia in June 2002.

Before théy left for London, the Petitioners visited India for a
month. It was the Petitioner No. 1’s first time in India. Since
they were moving to the next big phase of their life, they
wanted to spend some time in India, the Petitioner No. 2’s
home. It was the Petitioner No. 2’s first queer relationship and
she was still making peace with her sexual identity. The
Petitioner No. 1 was introduced to Petitioner No. 2’s family as
a friend. Petitioner No. 2 was unsure if her family would accept

her queer relationship.

It was easier for the Petitioners to be open about their

- partnership in England. The Petitioners were working in

London. The Petitioner No. 1 worked in the finance team at

STA Travel. The Petitioner No. 2 was a financial accountant at
General Mills.

A true copy of the Petitioners’ tenancy agreement dated

13.8.2002 for the apartment they leased to live together in-




(ix)

(%)

(xi)

(xii)

_ London is annexed herewith as “Annexure P-

6”.

The Petitioner No. 2’s employer was shifting to Switzerland,
and she was travelling back and forth from Switzerland. She
then moved to Switzerland for her work. The Petitioner No. 1
moved with the Petitioner No. 2 to Switzerland, to join her
partner. Switzerland had strict laws against queer relationships

and it was not easy for them to live there as a queer couple.

They first stayed in Nyon, in the district of Canton of Vaud,
which was French speaking. Petitioner No. 1 had to learn
French for a few months and worked very hard to stay in
Switzerland. The Petitioners did not want to be apart. Petitioner
No. 1 was unable to find work but supported her family by

becoming an exceptional cook and managing the household.

Each district in Switzerland has a legislation on how to treat
queer people. Nyon was strict, so they decided to go to Zurich
which Wéuld be more progressive. The Petitioner No. 2 applied
for a job at Gate Gourmet International, so they could move to
Zurich. The Petitioners tried approaching a lawyer to get a
dependent visa. Living together as a couple, without being
recognised by law was becoming complicated and difficult,

especially since Petitioner No. 1 was not able to get work.

It was difficult for the Petitioners to live in Switzerland,
which did not accept queer relationships. To ensure that they

could live with each other openly and their relationship be
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accorded due dignity, Petitioners decided to move to England
in 2004. They applied for a HSMP visa to live in the United
Kingdom. The Highly Skilled Migrant Programme (HSMP)
was an immigration scheme from 2002 until 2008. Under this
scheme, highly skilled people were allowed to immigrate into

the United Kingdom to look for work opportunities.

A true copy of the Petitioners’ HSMP visa approved on

22.11.2004 has been annexed herewith as “Annexure P-7
(Colly)”.

Petitioners succeeded in applying as a couple under the
scheme. They had to provide several documents to prove their
relationship, as there was no way for them to attain legal
recognition of their marriage. The Petitioner No. 1°s parents

wrote a letter attesting to their loving relationship.

A true copy of the letter dated 27.03.2004 written by Petitioner
No. 1’s mother attesting to their relationship is annexed

herewith as “Annexure P-8”.

_working at the KSS Design Group was one of the

first people the Petitioners became good friends with in
London. She wrote a reference letter attesting to her friendship

with the Petitioners and the Petitioners’ loving and supportive

relationship.

A true copy of letter dated 22.04.2004 by _ is
annexed herewith as “Annexure P-9”.
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(xtv) Petitioner e, 1 moved to the United Kingdom where It was

(xv)

{xui)

¢agier for her to find work. Petilioner Mo, 2 spent a few more
tronthz 1 Switzerland, then moved tw London to be with
Petitioner No, 1. She left her job at Gate Courmet and started

working as Group Accounting Manager al Pentland Brands Pl

The Civil Partnership Act, 2004 passed by the Westminsler
Parliament in Mevember 2004 allowed same-sex couples to
register their marrtages as civil parmerships which pave them
the samme rights and liabilitics as heterosexual marriages. This
gave Petivoner’s access 4o the righis that they had long desired
a3 a marital couple. such as pension and medical cover. They
wore elated to have legal recounition of their union. Theijr
Lamily members also flew over from Ausiralia for the

registration of their civil parinership,

A& tue copy of the certificate of civil pannership dated
06.08.2003 Issued by the Registration (fice of the Greater

London Authenty [s anncxed herewith as *Annexure P-10”,

Pelitionars were living 1ogether and worldng in .ondon,
Petitioner No. | initially worked at Gloheleq. Then afier a YEAr,
she studied for her Diploma in Psychology and then Master's
in Qecupational Psychology. The Petitioner No, 2 was wiorking,
with Gencral Mills, They wanted w buy an aparliment rogather

and starled looking at taking a loun as & couple.
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A true copy of Petitioners” jeint bank account siatement {rom
> Auppsk to 3 Seprember 2005 tssued by the HISBC Bank in

London 15 ammexed herewith as "Anpexure P-117

A tue copy of Petitioners’ lenanecy agreement  dated
12.08.2005 for an apurtment in Fla ¢, 105 <1094, Cornawallis
wews, Archway, London N19 410 is annexed herewilh as

“Annexure P-12".

{xvii) The Petitioners continved living and working in London, Vhey

bought an apartment where they lived topether until Dec 2006
Thiz was Flat 19, Whitehall Mansions, Lidyard Road, London,
NI%3TZ,

A true copy of Petittoners’ pas Wil dated 7.12.2006 Grom their
apartment i1 Lidyard Road, London is ammexcd herewith as

“Annexure P-13".

{xviiipn January 2007, the Petitioner No. 2's emplover required her

(Xix)

Lo shift {0 India, Tt was supposed to be short term, for setting up
a Pentland India entily, howeaver, it pot cxtended. Petitioner No.
1 was still stodying and working in the UK. The Patitioners

continued their relatonship even while in different continenis.

In 200, the Pertioner No. 2%s father passed away and she
decided to0 spend some time in India with her family, The
Fetitioner MNo. 1 finishad her Masiers in the UK and wanled $q
be with Pelilioner No. 2, She decided (o move 1o India to join
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her partner. They moved to a house in Besamt Magar, Chennai
m early 2009,

The Petitioner No. 1 applied for many johs, but she did not
have work authorization, Since the Petitionsrs were keen on
being together, the Petitioner No. 1 set up her own company for
comsultancy in India, This allowed her to employ herselt and

gave lepitimacy 1o her stay in India.

The Pelilionars got thelr first puppy, Dora, together in July
2009, The Petitioners were slowly setting in and trying to
build o home together, In Chennas, thongh a lot of people knew
the Petitioners as a well respected queer couple, Prtitioner Mo,
2 had 1o keep leaving every six months, because sha had a
business visa. She flnally pot a work permit from a Mumbai
based company. But this still required her 1o Tfequently travel
o bMunbai

(i} IF the Jaw in India were lo recopnized the marriage of the

Petitioners, the Pelitioner No. 1 would be eligible for Ovarsens
Citzenship of India (OCT}. This would have also made it easier
for her 1o get work in India. The Petitioners were determined to
do evervthing they could 1o live together in India and avail all
legal rights and privileges ior themselves and their children,

which are available to 2 [epally martied couple.

{xx111}A=s they were getling older and more setéled in their lives,

professicnally  and  personally, the Petitioners considered

parenihood together in 2012, Peeviously, when they wers living




in London, they attempted to conceive a child through medical

procedure. However, they were unsuccessful.

(xxiv) Since the Petitioner No. 2 was the elder among the Petitibners,
she got artificially inseminated with a donor’s sperm to
conceive a child through the Intrauterine Insemination (Iun
method. They also got a second puppy during this time, who
they named Milo. They were very happy to see their small

family growing larger.

(xxv) They wanted to move close to the Petitioner No. 2’s family
while having their child. As the Petitioner No. 2 got pregnant,

they moved to Bengaluru a few months prior to their daughter’s
birth.

(xxvi) The Petitioners’ first child, _

was born in 2013. Life was beautiful, they continued to work,
be parents. The Petitioner No. 1 decided to stop traveling

between Mumbai and Bengaluru in order to be with Petitioner

No. 2 and take care of Lara. They lived in I

A true copy of -birth certificate issued on ||| Gz
mentioning her date of birth as_issued by the Chief
Registrar of Births and Deaths of the Government of Karnataka

is annexed herewith as “Annexure P-14”.

It is pertinent to note that only the Petitioner No. 2’s name is in

the birth certificate, as she is the biological mother. Petitioner
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No. 1 who is equally the mother of - is not legally

recognised as her parent.

(xxvii) The Petitioner No. 1 then joined Wipro in 2014 in
Bengaluru and took on the LGBTQ+ Global Lead. In 2016,
they bought a property together in Australia for Petitioner No.

1’s mother. Her mother was recently widowed, and they

wanted a place in Australia.

o (xxviii) The Petit_ioners wanted -o have a sibling. This time,
the Petitioner No. 1 went through the TUI process and got

pregnan, and | -~ oo
A true copy - birth certificate issued on -

mentioning his date of birth as [l issued by the Chief
Registrar of Births and Deaths of the Government of Karnataka

is annexed herewith as “Annexure P-157.

; . It is important to note that only the Petitioner No. 1°s name is
- in the birth certificate, as she is the biological mother.

However, the Petitioner No. 2 who is equally the mother of

s not legally recognised asoother.

(xxix)In 2017, Australia legalised queer marriages via an amendment
in their Marriage Act 1961. Given this landmark change that
recognised and validated their love, they decided to get married
in Australia. The Petitioner No. 1’s side of the family and some

of their friends still lived there. Although both Petitioners had
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Aunstralian passports, they couldn’t orpanize ticketsivisa on

short notice, and tied the knot Lhe next year.

(xxx) With the Supreme Court’s decision in Navtei Stagh Johar &
Orx. v, Uniion of fndio ALR 2018 SC 4321 the Petitioners could

lake some solace in the fact that they were not under threar of

eriminal action becanse of their refationship and love.

4 Hon'ble Justice Indu Malhotra in the decision stated “istory
awes an apelogy o the members of ths commumity and their
Jammilies, for the delay in providing redressal for the ignominy
|| wnd gsiracism thal they have suffered through the centuries.

The members of thiv commuity werse compelled to lhve o life

i Tull of fear of reprisal and peveacniion™

{xihPelttioners got married on 23 December 2018 i1 Vietora

Australia.

Photographs from their wedding have bean anticxed herewith
a5 “Annexure P-16 (Colly)™.

A true capy of the marriage certificate wilh registration date
02.01.2019 issued by the Registry of Births, Deaths and
WMamiages in Melbomne, Victoria is annexed hetewith as

“Annexure P-17.

{xxnii} They had a difficult few vears afler their wadding, The
Petitioner No. 1's mother who was very supporive of their

relationship and instrumental in organising their wieddmg,
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sadly passed away in December 2019, a day befors they were
supposed to sec her for thelr costornary Christrmas visit, Dora,
thelr first dog passed away at the end of November 2019, and
then they lost their second dog Milo in Jatmary 2020, Just
when they thought that things could not get any worse, the
Corvid pandemic changed their lives, as it did for the rest of the

world, in a whole new way,

{xacciit) If the law in India were Lo recognire the mairiage of the
Petitioners, Petitioner ¥o. 1 and the children of the Petitianers
would be eligible for Onverscas Citizenship of India (T, The
Petitioners are determined fo do everything they could to live
together in India and avail all lega) rights and priviieges which
are available to a legally maried couple for themsalves and
their children. The Petilioners, seeking OCT status for Petiloner
Ma. 1 as the spouse of Pefitioner No, 2 who is already an OCT
card bodder under Section 7A{1)d) the Citizenship Act, 1955,
applied for the OCT card by submiuing all required documents
on the Foreigners Regional Registration Office (FRROY OCI-
Forial on 7.09.2021.

A true copy of the Application for repistration as an {verseas
Citizen of India Cardholder under section 7A of the Citizenship
Act, 1955 ol the Petitivner Mo, 1 submitted o the Responde

no. 2 i3 annexed herewith a5 “Anoexure P-18

(v} On 17.02.2021, at 10.00 am, the Detitioner No. 1 visited
the FERO. Bangalore for verilication of documerts. When the

FRRO officer examined the documents, they asked the
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Petitioner Mo 1 1f her spouse (s a woman, The FRERO Officer
zald that the application will not he allowed for the raason that
same-seX maniage is not recogmized by Indian law. The
Petitioner Mo, [ explained that she had been lving in India for
more than 13 years and had been with her wife for more than
2t years. The FRRO odficer took copies of the Petitioner N
i"s application, npassports, marrisge cemificate, and current
Residential Permit. The Petitionsr Mo, 1 asked for a wiitten
rejection and the FRRO officer asked to write an email to: ad-
frrobiriglmha.gov.in and frroblr-ka@nic.in and that they would
confirm the rejection on email. At 10:37 am, the Petitionar No,
! wrote an email to the abovementimmed amail ids asking for

confirmaliom of the rejection,

A true copy ol the email dated 17.09,2021 is aunexed harewith

at “Annexure P-10%,

(xxav) On 20.09.2021 and 22.02.2021, e Petitioner No. 1 senl Lwo

follow up emails to the FRRO., The Petitioners received no

IEapinse,

A true copy of the cmail he emails dated 20.09.2021 and

22.00.202] are anncxed herewith as “Annexure P-2§7,

(o) The Peltioners strongly believe thai Indian culture

espouscs tolerance. They deel that their families and sociery
have embraced their relationship and choices. The schools that
their children go to have not only acceptad both the Petitionerns

as the parents’ children, they have made efforts to explain the
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normalcy of a same sex relationship and having parents of the
same sex to other children who were puzzled to hear about the

Petitioners’ children having two mothers.

(xxxvii) The Petitioners play an integral role in each other’s lives
as partners and spouses. The Petitioner No. 1 has often looked
after the Petitioner No. 2’s mother and nephews. They are both
parents to ||| Bl There was an incident when [
fell down the stairs, was hurt and ran into the arms of the

Petitioner No. 1 for solace, instead of her biological mother, the

: . Petitioner No. 2. The Petitioners have celebrated festivals and
birthdays together with their children as a family, as well as
each other’s parents and relatives. They are thus a normal

family unit like any other.

| .
’*_ (xxxviii) ~ That even though the relationship of the Petitioners has
been decriminalised in Indian law, their families and'society

have accepted them, there are a number of problems that the

| Petitioners are encountering in day to day life because their
- marriage isn’t legally recognized in India. The Petitioner’s
. realized the gravity of the problems associated with lack of
legal recognition of their marriage during the second wave of
the Covid pandemic. The Petitioner No. 2 cannot give the name
of the Petitioner No. 1 as her nominee for life insurance
] policies or pension in India. The Petitioner No. 1 cannot avail a

loan or take a credit card in India, since she is not an OCI

cardholder, a direct result of the Respondent No. 2°s refusal to

admit her legal eligibility for OCI status. Similarly, the
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Petitioner No. 1 cannot purchase a property in her own name
unless she goes to the RBI, for the very same reason. The

Petitioners cannot have joint bank accounts in India either.

(xxxix) The Petitioners face significant anxiety and hardship in the
renewal of Petitioner No. 1’s  Residence Permit (RP).
Petitioner No. 1 also has to return to Australia every 5 years to
renew her visa. Having to renew their RP each year does not
| offer the Petitioners and their children any stability or

permanence as a family. They have to go through this process

every year and live with the fear of rejection, despite the fact
| that they have lived as a family together in India for 13 years.

If their RP is rejected, Petitioner No. 1 and the Petitioners’ son

-Jvill have to depart India.

(D) Every 12 months Petitioner No. 1 and the Petitioners’ son
-(Petitioner no. 1’s dependent) have to renew their RP
l through the Respondent No. 2. This is quite an arduous process

which requires re-sharing of identity documents, salary
documents, tax filing, letter of undertaking by Wipro that they
will pay for any costs associated with the Petitioners in case of
an health/other emergency, etc as well as justification that the
Petitioners do not require to complete a Form C (guest
registration) and tenancy agreement. Despite a letter explaining
that a Form C is not required, each year the Petitioner No. 1 has
to visit the Respondent No. 2 in person for renewal. During the
visit, the Petitioner No. 1 goes through the humiliating process -

of explaining that the Petitioners’ and their children are a
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family and have lived st the same address for more than a
decade. Pelitioner No. 2 is the owner of the apartment that they
live in. Generaliy, they ask Petitioner No. 1 Lo ask Petitioner
No. 2 to provide a leter thet she will *hest” Petitioner No. !

and her dependent, who are the Petitioner No. 275 wife and son.

The Petitioners have utmost respeet for Indian society aed ies
laws, They have approached thiz Hon'ble Court for reco unition
and enforcement of the fimdumantal rights available to them,
those which are guarautecd by the Conslitution to all persons
under Article 14 and 21. They contribute o the Indjsn
eeonomy by pavieg taxes, They have made elfors to conlrine
to Indian society o3 well. The Petitioners have over 1 period of
time helped young children from poor familics to get into
schools, by paying henr fees. They have regularly provided
care packets to poor familizs during the covid lock down’s.
They run an animal welfare initiatve | wherehy 400+ stray
dogs are fed every day of the year. They also run a shelter for
old & sick dogs, and dogs that can’t survive on the road. Thev
intend to continue giving back to society, as they strongly fecl
that it is their duty to do so. It is (he heartfeft desire of the
Petitioners to be folly integrated inte this very same Indian
socrety. This Hon'ble court can facilitare their Integration to &
large extent by granting the reliefs sought by the Petttioners

herein.

4 GROUNDS



PETITIONER NO. | FULFILS THE CONDITIONS UNDER

SECTION 7-A{1}{13) OF THE CI7 -ALDY OF THE CITIZENSHIP ACT, 1955 FOR

REGISTRATION AS QCI

A. Because Petitioner No. 1 [ulfils the condilions given in Section 7-
A(1)d) of the Cltizenship Act, 1955 for regiglration as OCT.

Petitioner No. 1 is the spouse of forelpn origil of Chverseas Citizen

ol India, the Petitioner No. 2. The Petitioner's maiTiage hax heen

i registered in Australia and has subsisted for more than two YEAS.

'3- Section 7-A of the Citizenship Act, 1955 which prescribes the
. conditions under which overssaz cifizens of India tay  Dbe
; remistered weas amended vide the Citizenship (Amendment) Acr,
2005 wef 6.1 20015 to includse swer afia.

4. Registration of Overseas Citizen of fadia Cardhiolder.—

(i) The Cenmal Goverrnens oy, suBiect o such conditions,
restrictions and munmer as may be preseribed. on an application
: made in this behalf repivier as on Cverseqs Cifizem af fndig
Cardholder—

: ./

d) spowse of foveigm origin of a citizen of dia o spotse af
joreign origin of an Overseas Citizen of India Cordholder
vegistered nnder Section T-A and whose marrigge has Deen
registeved and subsisted for @ continuows period of riot lens tham
o Years fmmediately preceding the prasentation of the

applivation under this seetion:
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Provided that fow the eligibilify for vegistration as an Gverseas
Citizen of Indin Cardholder, such spouse shall be vubjected to

prior securily cleqrance by a competent authorizy in India™

- Because while considering the OCH application of Petitioner No., [,
Section 7-A of the Citizenship Act has to be strictly construed, and
il there is no dispute regarding the repistration and subsistence of
lhe marriage and the Pelitioners, the Respondant No. 2 is bound to
cansider the Petitioner’s application. Additional conditions sech as
fieterosexuality of the marital pariners that are not in Section T-A
cannol be impesed. In Bohareh Baksli v Univn of India,
W.P.(C) 10807/2024 this Hon'ble Court held that the imposition
of the additional condition of requiring presence of bath marital
partners [or the OC application under Section 7-A{ 1)(d} cannot he
imposed in the abscnce of such requiretnents in the luw. Similarly
in Natalpa Mamrenko v. Union of Indin and Ors W.P.IC)
100152018, the application of the petitioner therein was not
processed because her spouse was not available, This Hon'ble
Courl found that the application for OCT card cannol be denied as
lung as the conditions piven in Seclion 7-A(1)d), namely the
registration and subsistence of marringe are fulfilled. In Neidi
Endurance Eceh v, Union of India W.P.{C) 10066/2018 & CM
No. 3924272018, this Hon'ble Court ruled that the fact that the
petitioner therein whao was applying for OCT card was an 1llegal
migrant gt the time of his maiTiage cannot be reason to deny hiy
spplication for OCI card, a5 the conditions under Section 7-
ALY were fulfilled given thar the marriage was regiztersd and

subsisted for more than two years.
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Because Section 7-A does nol specify thal oniy heternsexual
spouses wili be eligible for OCT cards. The denial of OCT cand to
Petitioner No. 2 on the basis of the fact that she iz the same-gex
and gender spouse of Petitioner No. 1 is unjustified by text of the
statute. It is seftled law that words cannat be imported into a
slatute 1o supply any alleged casws omrisous, The word “spouse” in
Sectlon 7-A s gender, sex and sexuality newiral, Any such
[imnations placed on Ltha statude, cven if to comect a purported
defect can only he remedied by the legislature and not By judicial

mterpretaLion.

- Because {ull operation of the gender, sex and sexuality newiral

term “spouse’ in Section 7-A of the Citizenship Act necessitates
inclusion of same-sex and queer marital spouses and Dot just
heterosexual spouses. The =ettled cancn of interprelation Ferda
cumt gffeciu sunt accipiends, requites that evely word jn a
provision must be given full effect. These words camot be
meanmgless, otherwise they would not be used. The sTlusape
canon of nterpretation provides that a court should lean in favour
of constructions that will render every word in Lhe provision

Oparative.

. Because the denial of registration by the Respondent MNe, 2 s

eftectively on the basis of sobstantive law in India. Howsever, the
only requirement under Section T of the Clnzenzhip Act, 1955 is
that the marriage must be regtstered and subsisting [or more than

wo years. Section 7A does oot say that the marrisge must be
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registered in India or as per Indian [aw. Further, the Respondent
Ne. 2 does not have the authority 1o determine the validity of a
lereign martiage, such as that of the Pelitioners When detetmining
the validity of a forelgn marriage, the laws of the lex loci L.e. the
lasation of the maniage are relevant, In ¥ Nerasivsha Ras V. ¥
Verkata Likshemi 1991 8CC (3) 451, the Hon'ble supreme Courl
held that,

"0, From the aforesaid discussion the Solfowing rule con be
dediced for recognising foreipn matrimoniul Fudgnent in this
conniry, The Furisdiction assumed by the forelan conrt as well as
the grounds on which the refief is gramted must be in accordance
with the matrimonial faw ander which the parties are married.
The exceptions to thiv rule may be as follows- fii where the
matrimoniol acton s filed in the forum where the respondent is
domiciled or habitually and pernanently resides and the refief is
granted on a grownd avatlable in the marimorial Tow under which
the parties are marvied: (i) where the respomdent voluptarily and
effectively submits ta the jurisdiction of the Jorwm a5 discussedd
abave and comtests the claim wiich is hased om a ground available
under the matrimonial law wnder which e paviies are married;
() where e vespownden! comsents o the grant of the relief
withough the furisdiction of the forum is not in secovdanes with the

provisions of the matrimonial law of the parties. "

In Neor Jakan Begum v, Eugene Tiscenko AIR 1941 Cal. SE2,
the Caleutta High Court was dealing with a maniage which had

been registered in Rome, aller which Lhe plaintifi-wife had meved
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Lo India. In the context of the recognition of the foreign mamags,
the courl held thart,

“In fClertain principles of law relevamt to the determination af
this question are, in my apirion, frmly established in the realm i
brivate international law: (1) The forms RECESSRPY ta constitute g
vafid marrigge and fhe consiruction of the HFFIRGY comiract
depend on the lex Joct contraces, thay is, the aw af the place
wigre the marriage ceremony i performed; {2} on marrigge the
wite automatically acquires the domicile af ke husband: (3) the
statis of spouses and their rights and obligations wrizing under the
mArFiage comiract are governed by the lox domicile thar i by the
law af the cowmtry in which for the fime being they are domiciled:
(45 the rights and oblizations of the parties relating o the
dissolution of the marriage do wmat form part of the warFidge
CORLrac, hut avise out of and are cidental fe, such contract, and

eive governed iy the lex domicile,

. Hecause constitutional eourts should construe a statute in 4 manser
thut the interpreration is consistent with the Constitution, In the
preseni case, the word “spouse™ in Section T-A(Nd) should be
interpreted in & manner consistent with Articies 14 and 21 of the
Constitution of Indiz and not exclude same-sex and quesr Spouses,
The exclusion of same-sex and quecr couples from “spouse” is
vivlative of the right to sexual autonomy, riglht to disnity, right to
choose & marital partner and right to life under Aricle 21. This
also via]at_es Article 14 of the Canstitution of India because it

treads hetervsexval and queer coupies in an unequal manner,
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In Kedar Nath v. State of Bifiar 1961 AR 935, A constitutional
bench of the Supreme Court of India used thiz principle of
statutary interpretation to read Section 124A of the Indiun Penal
Code to be consistent with Artivle 19(1)4) and 192} of Lhe

Constituticn of India,

26, fn view af the comflicting decivions af e Federal Court and
af the Prive Cownell, referrad to abave, we have to determing
whether and how far the provisions of ss. 1244 and 505 af e
Indian Penal Code have ro be struck down as wrcowstitaiobl. I
we gocep! the interpreiation of the Federa! Cowrt ay to the List of
criminality in an alleged cvime of sedition, namely, iRciteman 1o
disorder  or tewdency or Fkelibood af public disorder op
reasonable gpprehension theveof the section nic fie within the
amiit of permissible legivlative restrictions on the Jundamental
¥ight af fireedom of speach amd expression. There can be no doubt
that apart from the provisiens of 2 of At 189, sx. 1244 gad 505
arg clearly violative of 4. 1001 i(a) af the Constifigion. But then
we have o see how fir the saving cluuse, mamely, of (2) of drt. 10
pFotects the sections aforesaid Now, ay alpeady poieted oui, in
fermys of the amendad of, £2), quoted above, the expression “n the
brterest of public order” ave words of grear amplinide and are
much  mare comprehensive fthan the fapression for  the
mainierance of", as obeerved By this Court in e cose of Virendve
v. The Sigte of Punjab (1), Any low whick is enacted in Phie:
inferest of public order may be saved Jrem e vice of

consiitutional invalidity. I on the other hand, we were 10 hold
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tiuat even without any tendeney to disorder or intention to create
disturbunce of low und ordey, by the wse of words written or
spoken which merely create disaffection or feelings of enmi iy
against the Government, the gffence of sedition i complete, fhen
such au inferpretafion of the sections would meke  thens
unconstitional In view of AL 19(1)(5) read with ol (2}, £ is wel]
setfled that if cerigin provisions of law constrned in one Wity
world makc them consivient with the Constitution, and enother
interpretation would render them nnconstitutiona!, the Court

would lean in favour of the former construction, (. )"

- Because in Yossi Bem- Aei v Director of Population

Administation, Ministry of fnterior, [2006] (6) TsrLR 283, the
Isvazhi Supreme Court adjudicating over a similar case of
recognition of a foreign same sex marriage, found that the
registration official should register the marriage va the bagis of the
validity of lhe marriape centificate and not the validity of the
marriage in Israel. The Petitioners in that case were five same-sex
couples who are Tsraeli citizens. Their marriage was registered in
Canada in accordance with Canadian laws, Afer retuming o
Latzel, they appliad to change their regmistration at the population
registry from the stanis of bachelar to married Tt their application
was refised. The Israell Suprems Courl held that sinee the
marriage certilicates submitted were lawfid under Canadiag lavar,

the repistration official should have registered the couple as

malied.



L —

ke,

"I7.(...) The population registry was nof tended to decide
the guestion of the existence or abrence af legad frameworks;
the registration afficial Is not competent 1o determing whether
there s o reengaized 'legal framework' or merely ¢ ‘social
framework with a cerfafn leonl sigificance’; the register
provides starstical data with regard to personal events fimch
as birth, death, marringe and divoree), not lepal corstructions
that have passed the discerming seruting of the Fepistration
afficiod. ft iy wot right that the legal snugale concerning

personal stotus showld take place in the flald of registration. ™

THE USE OF_THE WORD “SPOUSE” IN SECTION
TA(1Yd) INDICATES THAT IT CAN BE A MARITAL
PARTNER OF ANY SEX OR SEXUAL ORIENTATION
PARTNER OF ANY SEX OR SEXUAL ORIENTATION

. Becanse the word “spouse™ used in Section TA(Nd) means a

marital partoer of any sex or sexunl orlentation. The Constitutianal
Court of Sowth Aftica, in Minister of Home Affuirs & Anr. v,
Fourie & Anr. with Doctors For Life Intermational {first amicys
curiae), John Jackson Smwyth (second amicus curing) and Marriage
Alliance of Sowth Afiica (third amicus ciniaey CCT a/04
adiundicated upon Scction 30(1), the provision for mariages
{marriage formula) of the Marmiage Act in South Afnea, which
exoiuded same sex couples from its fold. The court held that the
common law definition of maniaze wes inconsistent with the
Comstitition and invalid to the extent that it &id not parmit sanje-
56X couples to enjoy the stalus and beoefirs coupled  with

responsibililies that it accorded to heterosexual conples. The court
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was of the view that this defect could ba remedied by veading-in of
the words “or spouse” aller the words “or husbend” in scction
J0(1} of the Marriage Act. The cowl thus deciared that the
anmission of the words “or spouse™ after the words “or hushand™ in
Section 30{1) of the Marriage Act were inconsistent with the
Constitution and the Marriage Act was invalid 1o the extent of this
inconsisteney. The Parliament of South Alca was given 12
months to remedy this defect and it was divected that if they failed
to do so, Section 301) of the Mariare Act would forthwith be
read as inciuding the words “or spouse” after the words “or
husband™ ax they appeared o the marriage formula, The relevant

paras from the judgment are as follows:

“[120] It is clear ehat just as the Mardage Act denies
equal protection and subjects same-sex couples 1o unfair
diserimination by excluding them from its ambit, so and
to the same exlenl does the cormen law definition of
marriage fall short of constitutional requiremnents. It is
necessary, therafore, to make a declaration to the effect
thal Lhe common law definition of marriage 1is
Inconsistent with the Constilution and invalid to the
exteni that it fails to provide to same-sex couples the
status and benelits coupled with responsibilitizs which it
accords to heterosexual couples. The question then arises
whether, baving made such declaration, the Court {tself
showld develop the commaon law so as to remedy the

consequences of the cotnmon law's under-inglusive

chatacler.
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[133] What these cases highlight is the need to look at
the precise circumstances of each case with a view lo
determiting how best the values of the Constitution can
be promoted by an onder that s just and equitable, In the
present matter [ have considersd ordering  with
unmediate effect reading-in of the words “or spouse™
after the words “or hushand” in section 30{1} of the
Mamiage Act This would remedy the fnvalidity while at
the same time leaving Parliament free, if it chose, o
amend the law so as to provide an alternative statutony
tnechanistn to enable same-sex couples 10 enjoy their
constitutional rights as outlined in this judgment. For
reasonis which follow, however, [ have come 10 the
conelusion that correction by the Court jtself should be
delayed for an appropriate period so0 as to aive

Parfiament itsell Lhe opportunily to correct the defoet.

THE ORDER

ln the matter between the Lesbian and Gay Bquality
Project and Cighteen Others and the Minister of Home
Affairs, the Director General of Home Affairs and the
Minister of Justice and Constitulicnal Dzvelopment,
CCT 10/03, the following order is inade:
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) The spplication by the Lesbian and Gay Equairly

Froject and Eighiesn Others for direct access is granted.

b} The common law definition of marriage is declared to
be nconsislent with the Constinttion and invalid o the
extenl Lhat it does not peimit same-sex couples to ey
the status and the benefits coupled with responsibilities it

acconds 1o heterosexual couples,

) The omission from section 30017 of the Mariage Act
25 ol 1961 after the words “or husband” of the words “ar
spowse” 4 declared to be inconsistent with ¢he
Constitution, and the Marriage Act iz declared 1o be

invalid to fhe extent of this inconsisteney.

d) The declarationz of invalidity in paragraphs (b} and
(c} are suspended for 12 months from the date of this

Judgment lo aliow Partiament to correct the defects,

) Should Parliament not eoerect the defects swithin this
period, Section 30(1} of the Marrdape Act 25 of 1941
will forthwith be read as including the words “or spouse™
after the words “or hushand” as they appesr in the

marriage fommula,

f} The Mmister and Director-General! of Home AfTairs

and  the LMinister of Jistice apd Constitulional
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Development are ordersd 1o pay the applicants’ costs,
including the costs of two counsel in the Constitutional

CourL.™

Thus, it is clear from Lhe judgment renrdersd by the Constitutional
Court of South Africa that the tenn “spouss™ includes a marital
parter of the same sex. In fact the lerm “spouse™ was directed 1o
be included in Section 3001} of the Mariage Act of South Alrica
for the very purpose uf including same-sex couples within its
arnbit. It is thus clear that the lerm “spause™ in the Citizenship Act
of India includes a marital partner of the same sex and the
Respordent Mo, 275 dendal of eligibility for OCT to the Petitionar

Mo 1 was ynlawifil,

IT HAS BEEN HELD THAT EVEN THE TERM “BRIDE”
IN THE HINDU MARRIAGE ACT CANNOT HAVE
STATIC MEANING, MUST BE INTERFRETED AS PER
EXISTING LEGAL _ SYSTEM  AND  INCLUDES
TRANSWOMEN WITHIN ITS AMBIT

Because a mariage between a transwoman and a than hag been
legally recognized by a court in Indiu and there is thus no basis for
the Respondents” refusal to recognize the marriage of the
Petitioners herein merely on grounds of their sexual orientation, In
the case of Arun Kumar & Srecje v, The Inspector General if
Registration, Chennal & Ors. WPMD)No, 4125 of 2019 and
WMPMINNG. 3220 of 2019, the Hon'ble High Court of Madras,
vide its order dated 22.04.2019 held that a marriage between 3
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man and lranzwoman, both profesaing the Hindu religion, was
valid under ths Hindu Marriage Act, 1955, The reievant paras of

the judgment are as [ollows:

"8 Sex and gender are not one and the same. 4 person’s sex iy
biclagically deiermined at the time of birth. Not g0 in the case
of gender. That is why after making an erhaustive reference fo
the fnamar rights jurisprudence worldwide i this regard, the
Hon'dle Suprerme Court held thar Article 14 of the Constitution
of India which gffirmye that the State shall not deny to “any

persan’” equality before the low ov the egual protection of the

laws within the tervitory of India would apply to fransgericlers
also. Transgender persons who ave neither malefemale fall
within the expression “person” and hence emtitled o legal
I| profection of luws i all spheres of State activity ax enjuved i

any: other cifizen of this country. Diserimination on the ground

of sextiaf oricnfation or gender identity, therefore, Impiirs
equility before law and equal protection of faw and vielates
Article 14 of the Constivution of Indin, (Vide Pavra Nos.61 and
62 uf the NLSA case) driicle T9¢1)ia) and Article 31 were
expansively intrepreted 5o a5 to encompass onels gender
identity also. The foliowing observations are Frerticadaply

Felevant

72 Gender identity, therefore, Hes ar the core of pre's
personal idemity, gender axpression and presewtation
ane, fherefors, it will have to be protected Uinder Arricle

19tita) of the Constinution of India. A wrarsgender'y
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personality could be expressed by the transgender's
behavier and presemtation. Stare cannct prokibi, resirict
Ay Interfere with a wonsgender's expression of such
persomalily, which reflects that inherent perzonality.
CHten the Seate and ity outhorities cither due to
igmorance oF otherwise fail to digest ike innate character
and identily of such persons. We, thergfore, hold thar
valies of privaey, self-identity, awtenomy and personal
ntegrity are fimdamental rights puwarantesd to members
of the travsgender conmumity Under Articie 19%(1ia) of
the Comstitution of fndic and the Stuie & bouwnd to

profect and recognize those rights,

PR Article 21 protects the dignity of haman e, one's
persona! autonomy, one's right to privacy, ste. Right to
dignity fas been recognized to be an evsential part of the
Fight to [ife and accrues do all persons o accownt of

belng humans. ...,

74, Recogwition of one'’s gender identity lies af the heart
of the fundamental right 1o dignity. Gender, ay already
indicated, constitutes the core af one'’s sanse of being as
well ar an Dtegral part of a person's ideatity, Legal
recognition of cender idevgity {5, therefore, part of right
e dignity  aed  freedom smaranteed  wndor owr

Canstitution.



73 Self-determinafion of gender is an integral part of
personal awtonory and seliexpression ang falls within

the vealrr of persanal lberty pucrantecd wnder Article
21 af the Constitution af Indie.

1. The expression “beide™ oconrring in Section § of the
Hindu Marringe Act, IS5 cannof have q static or immutabie
mening. As noted in Justice G.P.Singh's Principles of
Stutitory Interpretation, the court is free to apply the carrent
megring of @ statuie to presert day conditions, A stalmte must
be interprered in the Hght of the legal spséem as it exises today.
Article 16 of the Universal Declavarion of Human Rights

reads as gaderr

“Article J0.(1) Men and women of fidl age, withowt any
lwmitativn due to rave, nationality or religion, have the
right to mavry and 1o found a family. They are entitled to
aqual rights ag to marriage, duving marriage and av i
dissolution,

(2)Marvicge shall be entered into anly with ths free and
Jull consent of the imtending spauses.

{3)The fomily is the natural and fundamental group unit
of society and Iy entitled fo protection by society and the

St

I (2018 T6 SCC 368 (Shafin Jaker vs, Asokan KM and (vs),

e right to wmarry a peveeon of ops's choice was held io be

integral o Avticle 24 of the Constinution of ndia.



s ittt " 3
————————m1 & .
Py iy .

50

HoIn (2007) 10 8CC | {fstice K5 Putiuswamy vs. Uliiona of
India), the Hon'ble Supreme Court qfter referving to the legal
position obtaining in US4, held as follows:

T4, I Obergefell v Hodges 576 US - (20135), the
Cokrt hold i @ 5:4 decision that the fundameniaf right
Lo ynarry is ginvanteed to same-sex cowples hy hoih the
Dire Procesy Clause and the Egual Proteciion Clitese
of the Fouricenth Amendmeni Justice Kenaedy
apthored the majority opinien (Joined by JFutives
Crinsture, Breyer, Setomayar and Kogan): Tndeed, the
Court ks moted i would be contradicfory fo recoghize
a right of privacy with respect to other matters of family
life and net with respect fo the decision to enfer the
relationship that is the foundution of the family in onr

socielp.

14, Both the petitioners herein profess Hindu Religion. Their
right to practice Hindu Religion is vecoghised nnder Article
23 of the Constitition of India. The Hindu Mareiage Act i a
personal low of the Hindus, When the right of the
trarsgender persons o wmarr) has been wpfreld by the Hon'bie
Supreme Court, in the very native of things, thay cannot be
hepr ant of the purview of the Hindu Marriage Aet. One can
have i civil mavringe. One can alse fave n sacramental

warviage. The petitioners’ marvinge was solempized in o
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temple. Therefore, their fundumentul vight under Article 23

has also been nfringed in this cave.

5, Seen in the light of the maveh of law, the cxpression
“bride’ occurring in Section 5 of the Hindn Marriage Act,
£833 will have fo include within its meaning not only
womian But aiso & transwonan. T world afso include o
intersax personsdransgender person whe identifies hevself as o

woran, The only consideration is how the persen perceives
feerself.

24.The second petitioner appears to hiave been an intersex
person af bivih. In the affidavit fifed in suppore of this writ
petition, i has been mentioned that she was assigned as a
fermale at birth. But, in the school recovds, the second
petitiorer  has  been  deseribed as a male By  name
Mantiviramoorthy. In the Aadhar Card, her gender has been
wigntioned as “17 (Third Gender). A person who isx lu the
Third Category is entitled to vemain beyond the daafity of
malesfemale or opt to identify oneself as male or female, X is

eniively the chaice of the individual concerned.

23. Since this Conrt kas held that the fundomental vehss of
tie second petitioner guarantzed nnder Articles 14, 19(1Ka),
28 anid 25 of the Constitution of India have been infringed,
the orders impugned in this writ petition stand quasted anid

the third respouden: is directed 1o vegister the wmarvinge



.
: sofemuized  Betweew  fhe petitioners on JLI02618

Aruleighn Sankara Rameswara Tewiple, Tuticorin, The

} Jourth respondent is direcied to issue o G.€ prohibiting the

performance gf sex reassignment Xurgery op intersex infumts

asd childvesn ™

Thus, the Madras High Court ield that pon-recognition of fhe
martiage belween a fransweoinan to 4 man would be a violation of
such a person’s fimdamental vights under Articies 14 and 21, The
court held that the definition of bride under Section 5 of the Hindu
Marriage Act cannot remain static and has to be inlerpreted n light
of the current legal position. The cowt rveiterated that

diserimination on the grounds of gender or sexual orientation was

in viclation of fhe right to equality under Armticle 14, It is pertinent
o nota that the cowt upheld the validity of & mariage between a
fransvwoman ad 4 man under the Hindu Maiage Act, which iz a
petsonal law. There 15 thus no reason for the Respondent to deny
the legal validity of the martage of the Petitionars mnder the

Citizenship Act, 1933, which is a secular legislation. Since the

court held that the term “bride™ was not restricted 1o a biological
wioinan, Lherz is no reason o believe (hat the term “spauze” wili
only include a tnarital partoer in 2 heterosexual manisge. The

order by the Madms High Court, read with lundmark judgmenis

e T e ——
\

such as NALSd and Nentey Stegh Johar show that the courts no
1 longer allow discrimination on the grounds of gendsr or sexusl
ovientarion m marmiage or other areas of life. Thus, the term
“spouse” wnder the Citizenship Act must be interpreied in light of

these recent judgments. 1L is relterated that the marriage of the
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Petitioners is already lepally registered in Australia and (he literal
meaning of the tenn “spouse” is not resiricted to helerosexual

marriages.

PETITIONERS HAVE THE RIGHT TO DMGNITY, PRIVACY
AND INDIVIDUAL CIIQICE UNDER ARTICLE 21

. Bercause the right to life wnder Article 21 of the Indian

Constitution includes the right of the Pefitionets 10 mamy the
person of their choice. The Respondents cannol deprive the
Petitioners of rights available 1o heterosexval martial partners on
the basiz of thelr choiee W0 be with a same-sex or quesr marital
patingr. The Hon'ble Supreme Court of India, in the cass of
Shafin Jakar vi. Asokan KM, and Ors (2018) 16 SCC 368, held
that neither the state nor the law can limil the ability of every
person to decide on matters of marriage. The choice of & partner is

within an intimate zone of privacy which is invielable.

"84. A marringe can be dissolved ar the behest of parties to ir, (y
q compelent court of law. Marital status is conferved through
lagisiofion n.r, as the case may be, custom. Deprivation of marital
SEES {5 @ malier of serious inport and wpiust be sivictly in
accordance with law. The High Cowrt in the exercise of ity
Jurisdiction under Aviicle 226 oughi not to have embaried on the
course of anmlling the maveiage. The Comstifution recognizes the
liberfy amd autoromy which heres in each individual Thiv

Inctiudes the ability to take decizsions on mpects which define ona's
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personhood and identity. The choice of a poviner whether within
ar outside Murriage fey within the oxclusive domatn of each
ndividual, Intimacies of wmarriage lfie within a cove zone of
privacy, which is baviolable. The abrobhvte right af an individual in
choose « Jife partaey is not in the feasr affected by matters of faith
The Conniitution guarantees to ich individun! the right freely o
Frachise, prefess and propagite religion. Choices of faith anid
belief as indeed choices in matiers of marringe fie within an ovea
Where individuol awtonomy is supreme. The law prescripes
coniditions for @ valid mardage. It provides remedies when
relutionshipy run aground. Neither the state nor the law cum
dictate a cholce of pavtners ar Himit the free ability of every person
to decidz on these matteys, They form the essence of personal
Likerty under the Constitution. In deciding whether Shafin Jahan is
@ fif pevson fop Hadiva to marey, the High Cowrt has entered into
prohibited terrain, Qur choices are respected becomse they are
ours, Soclal aporaval for intimate persciial decisions i nof the
basts for recoguising them. Indeed, the Comstinution protects

personal liberty from disapproving audiences

. Becausc lhe right to life under Article 21 of the Indian

Constitulon includes the right of the Petitioners to lead a dignified
Fife with the parmer of thelr choice. Despite being marital partners,
having two children togethior and having been in love for inore

than 20 years, the Petitioncrs are unable to exercise their Hghts ax

a marital couple and live a dignified family life. The Petitioners

are not recognised as the parents of their children. The Patitioners®

children are not recogniscd as siblings of each other, In Navief
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Singh Johar v. Union of India (2M8) 10 8CC 1, the Hon'ble
Supreme Court said that the vight to dignity and righs of choosing
one’s parmer fall within the ambit of Asmicle 21 of the

Constitution. The relevant paras of the judoment are as follows:

TO40L2. 2 Although digmity is am amorphons comcept witich is
incapable of being defined, it is o core inminsic value of every
human betng. Dignity Is considered essenticl for a meamingful
existence. The socinl ostracism ggainst LGRT persons prevents
them fram paviaking & all gotivitier as full citizens, and B nn
impedes ther from realising thelr fillest potential ar human

hafpos.

.
e

0400, 2.4, Sexned orientation is bmate to @ human being, It is an
wportant  aftribute of  ones  persongliny  and  idenrify,
Homosexnality and bisexuality ave natwral vavicnts of Bumon
semeciity, LOET persons have little or no choice over their sexual
orieniation. LGET persons, like other heterosexual persons, are
entiticd to thetr privacy, and the right fo lead a Fenified existence,
without fear of persecution. They are emitied to Sompete
autoRowy over the most intimate decisions refating to their
personal life, inchuding the clvice of their parmers. Siuch chotves
must be protected under Avticle 21 The right to life and liberty
would evncompass the vight 1o sexus] autonamy, and freedom of

expression,
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K. Because non-recopmtion of the marrtaze of the Petitioners within

Indian law cMectively deprives them of autonomy and the right wo
make decisions for their lives. These rights of the Petitioners are
also being curtailed by the denial of OCI stamiz o the Petitioner
No. 1 by Respondent Wo. 2. These rights fall within the ambit of
Article 21 of the Constitution,  In fustice K5, Puttaswamy vs,
Uniote of Tadie (2017) 10 SCC I, the Hon'ble Supreme Court
cbaerved that dignity is the core which unites the Fundaimental
Rights hecanse the Fundamental Rights seek to achizve for each
individual the dignity of existence. Life is warth living because of
freedoms like dove, partnership, martiape and family thar allow
mmdividuals to live their lives, Furiher, it is the duiy of the state to
safeguard this ability to take these decisions. Respondent Wo, 2
caanoi deay recognition of the Petitioners’ murriage just hecause
they chase to take the individual decision to marry someone of the

Same=-5ex,

“100. Life is precious in itelf But life iv worth lving becanse of
the freedoms wiich enable each individun! fa five fife as it
shoulif be lived. The best decisions on how life showld be lived ure
grtrusfed to the badividuel. They are conttmonsly shaped by the
sovicd millen fn which individuals exist The duty of the stnte is to
safeguard the ability to toke decisions — the sutonomy of the
individugt — and not fo dictave those decisions, *Life’ within the
menning of Article 21 & not confined to the integrity of the
Phpsicid body. The right comprehends one’s being in its fullest
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sense. That whick facifiumtes the fulfilment of fife is us much

within tlhe protection of ihe guarantee of fife.

I07. Ta live is to live with diguity. The dvafismen of the
Constitution  defined their vision of the seciety in which
cansiitutionnd velues would be atfained by emphasising, mmong
other freedoms, Gberyy and dignipy. So fundamental is dignity
that it permeates the core of fhe righis guaronteed to the
individual by Pard 111 Dignity is the core witich wuniter the
fundamental rights because the fundamental rights seek o
achigve for eqch individual the dignity of existence, Privacy with
its etendant values gesuves dignity to the individual and it T omly
wher life can be enfoved with digrity can liberty Be of trus
substance. Priviacy emswres the fudfibaent of dignity and Is a core
value which the protection of fife and Itherty i intended fo

achieve.
-~

271 Every individual in socfety ivrespective of sacial class or
ECOROMIC Status & oruttled fo the intimacy and quionomy wiich
brivacy peotects. {t i5 privacy as an bitrinsic and core feanive of
fife and personal liberly which enables an individual to stond wp
against a programme of forced sterilization. Then ageain, it is
privacy which is a powerful guarentee i the State were to
intraduca compulsory druy frials of nor-vonsenting men or
wenten. The sanctity of marringe, the Hberey of procreation, the

choice of a family life wnd the dignity of being are matters which
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concern every lndividual irrespective of social strafa or cconomiic
well being, The pursuit of happiness is founded npon amonoty
and dignity. Both ave cssential affributes of privacy whick makes
no disfinction befween the birth murks of individuals, "

. Becauze the Petitioncrs bave the autonomy and peivacy to their

own identity and choice in mivate matters. This identity 13 part of
their dignity, and the state should not deprive Lthem of their rights
because of their choice of sexual identily and marital partner. The
Petitioners marviage and family is part of their idantity, and non-
recognition of thuir marmage for the resson of cholee of sexual
identity iz against their constitutional nghl o privacy and
autonorny, This interference iz agamst the constitutional scheme,
and against the very humanity of a pereon. In Nawref Singh Johar
vo Unton of fedig (Z018) 10 SCC 1, the judgment rceopuized
these rigits uonder Article 21 holding as under.

“ial. Within the compartment of privacy, ndividual cadonamy
has a significant space, Amtenomy is individualistic. It is
cxpressive of self-determination and sneh self-determination
includes sexual orientation and decluraiion of sexunl identin.
Such an ovientation oF cheice ther reflects on indhuddual's
witonomy is inpate o himher. It is an inalicnable part of hisTier
identify. The said identity under the constitutional sohewme does nor
aocept any inderfevence ay long as s expression is not against
decency or moralify. And the morality thar 18 conceived of under
the Constifution is constifutional moralivv, Under the autonomy

principle, the individual has sovereigniv aver histher bodv, Helvhe
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can surrerder Msher artononty wilfully 1o another ndividual and
thelr intimacy n privacy is @ wmaiter of theiv choice, Such concept
of identity is not only sacred but is also in recogpition of the
guintesrengial facet of humanity in a person'’s natwre, The
autoromy  establishes iderfity and the said identity, in the
mitimate eventaate, becomes o part of dignity in an Irdividual,
This dignity is special to the manfwoman who has a right io
enjoy histher Hife os per the constifutionnl worms and should not
b affowed fo wither qud perish like a mushroone [t s a
directlonal shifi from conceptual macrovosm fo  cognizable
microcosp When such cuafture grows, there 15 an afffeneative
move towards a more incfusive and egalitarian socicty. Non-
aeceplrnce of the swme world lartamount to denial of ok
rights fo people wnd one cammat b obliviows of the sayiug of
Nelson Mandele-"to deny people their Thuman vichis 5 o

challenge thelr very humanin, ™

M. Becauss J. Chandrachod of the Supreme Court, spesking for the

mejority in A8 Puttzswamy Vi, Union of Indie held that
elements such as family, marriage, procreation and sexual
orientation are integral to the dignity of an mdividual. It was
further held that the “inviolable right to delermine how freedom
should be exercised” was an essential facet of the right to privacy.
Thus, the right to matry a person of the same sex falls within the
11ght 1o privacy under Article 21 of the Constitution. The relevanl

para of the judgment is a8 follows:
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288, Privacy of the individual is an essential aspect of digain.
Oigminy hay both an iuriavic and instrumental value. Az an
frvinsic  valvg, hwmon dianity is an emtitfement or a
constitutionally protected nterest in itselll In its Busumenial
Jooet, digpity and frecdom ave nseparably inter-twined. each

boing a facilitative tool to aehieve the other, The ability of the

imdivicucl fo protect a zoke of privacy enables the realization
of the full value of e and lbevpy, Liberty has a brogder

maaning of which preivacy is a subset. Al liberties may not be

LOGE— T ]

exercised in privacy. Yet othors can be fulfilled only within a

i private space. Frivacy snables the individueal ta retain the
" autoromy of the bhody and mind The cutonomy of the
frcitvicual s the ability to make decisions on vital manevs of
concerit fo lfe. Privacy hos not been couched s am
inclependent fundamental vight, Bur thet does not detract from
the constiturional pratection ufforded ia it, once the true Rature
af privacy and ity relationship with those fimdamental vights
which are axpressly protected v wnderstood. Privacy lies
across the spectrum of protected frecdoms, The guarantee of

equality i o puaranice ageinst arbilvary state acfion &

prevents the state from discriminating between ndividhials. The
destruction by the yiate of a sanctified personal space wheiher
of the body or of the mind s viglative of the guavantes aeains!
! arbifrary state action. Privacy of the body entities an individual
:. fo the infegrity of the phsival aspects of persavhood. The
infersection  between one’s wmental Integrity ond privacy
entitles the individual to freedem of thought, the fresdom o

believe inm what {5 right, wud the feeedom of self-
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determinalion. When theve ginrantecs infersect with gender,
they crewte u privite space which protects all these clements
which are crucial to gender identity, The Famtly, mareinge,
procreafion and sexuaf origntation gre aii integral fo the
digmiyy of the individugl, Above ofl, #he privacy of the
individual recognises an Inviolable ripht to determine how
Freedom shall be exercised An bagdividua) may perceive fur
the best form of expression is to remain silent. Silemce
postulates a realm of privacy, An atist finds reflection of the
soul in a creative endecvour, A writer expresses the outcome af
& procesy of thouglt A snsicion coRtemplates upon notey
whieh musically fead to sflence The silence, witich fes within,
reflects on the ability to choose how fo convey thoughis and
tdeas or interuct with others. These are crucial aypects of
persomhiood, The freedoms under Article 1V can be Fuffilled
where the individual is entitled 1o decide upwir hix or her
breferences. Read in confumciion with Article 27, fiberty
enabler the individual to have a chpice of preferemces o
vartons facets of life tncliding whot and how ene will cat. the
way oine will dress, the faith one will espouse and a v iced
other matters on which auwfonomy and self-determination
Fequire a chioice to be made within the privacy of the mind The
constitutional right to the freedom of refipion wnder drricle 25
has implicit within  the aliliyy to choose a Jaieh and the
Freedom to express or not express those choices to the world
These gre some illustrations of the marmer in which privacy
facilitates freedom and is invinsic lo the exercise af liberty

The Constitution does not contain a separate article teiling we
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that privacy has Deen declared to be o Jundamentzl vight. Noy
fave we togged the provicians of Part IIT with an Al suffived
right of privacy: this [y not an aet of fudicial redrafiing. Digdty
CoRRol exist withow privacy. Both reside within the inalienable
valwes of life, liberty and freedom wihich the Constirution he
recognised. Privacy is the nittmate expression of the sanctity of
the imdividual. ft is @ comstitutional valye which straddles
acrass the specirum of fundamental rights und protects for the

individual a zone gf choice and self determination,

M. Because, it two consenting adults sesk to marry the state cannot
ietfere on the basis of their cholce of sexual idenlily. In Shaks
Fakinf v. Union of Indig (2018) 7 SCC 192 and in Skafin fahan,
v. Union of India (2018) L6 SCC 368 the Hon'ble Supreme Courl
held that the right to chovse a marital pattner is an “intmate
personal choiee” which s 10 a the exclusive domain of caeh
individual. Infimacies of marriape e within a core zome of
privacy, which is inviolable. A division bench of the Allahabad
High Court in Safamat Ansari v. State of CP Crl. Mis. Writ
Petitioin No- 11367 of 2020 held that the state cannol have an
objection 1o a personal relationship where twa majors decide to be

lugethey,

i We do not see Privanka Kharwar and Salamat as Hindw and
Muslim, rather as two grown wp individuals who out of their own
Jfree will and choice are living fogether peacefilly awd hapnily
over a year. The Coirts and the Constitutional Courts in

pariicidar are enjoined 1o nphold the fife and liberty af an
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individia! guaranteed wunder Article 21 of the Constitution af
Indin. Right to live with a person of histher choice irvespective of
religion professed by them, is intrinsic to vight to life and
personal iberty, hiterfercace in a persanal relitionship, would
CORSINAC @ serious encroachment into ife Vight o frecdom of
choice of the two Individuals. We fuil 1o understand thot if the
luw permifs two persons even of the same sex to live togethor
peacefully then neither any individual nor a family nor even
State can have ohjection to relutionship of two mitfor individuais
wito ouf of their swn free will ave living logether, Decision of ith
individual who i5 of the age of majority, to Fve with an individual
of kisher chivice is strictly a vivht of an individual and when this
right is infringed @ wasld constitnte breach of histher
Sfundamenial right to life and personal liberty a5 it includes ripht
to freedom of choice, to choose i pariner and right to live with

digaity as enslrined in Artivle 21 of the Constitution of ludig,”

. Bewause the Petitioners should be allowed 10 be recognised as

marital partners to be able to lve their life with the same dignity
and liberties that heterosexual marital parmers do in the coumitry,
Without this the Petitioners are stersotyped, treqted as different or
lesser, and their liberties are restricted. Petitioner MNo. [ is denjed
the OC) card, the children of the Petitioners are oot recognized as
theirs, and several other barriers that their family faces in their
everyday lie because the state dees nat recognise their maniage,
In Jeeja Ghosh & Anr v Uniow of India W16 T SCC 761,
Homn'ble Tustice AKX Siksi of the Hon'ble Supreme Court of Tndia

spolke of the normative and constinitional role of human dignity,
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"I Over o period of time, human digrity has found iy way
throwgh comstitutionalisey, whether weitton oF wmwvitten Even
right to egualiny & interpreted based on the value gf fnanan
dignity. Invofar ay India is comcerned, we ave not even required to
tafe shefter under theolpgical oy philosopitical thewrics. We have
a writtenr Constirution which guaranfees human rights that are
comntaivied in Part IF with the eaption "Fundamental Rights". One
sich right enskrined in Article 27 is right to lfe and fiberty.
Right to life is given a purpaseful meaning by this Court fo
inclnde right to live with digniy. It & the prrposive
prierpretation witich Ros heen adopied by thiv Conrt o aive
coutent of the right to human dignity as the fulfiffnent of the
copstifiitiondd value enshrined in Article 21. Thus, Faowan ety
& o constitutiona? value and a constirutiona! goal. What avre the
dimansions af comstitutional volue of Fuman digmite? It is
beautifudly illustrated by dharon Barak (former Chicl fustice of
the Supreme Court of Iarael) in the Jfollowing monner: “The
constitufional value of human denity hias o central norsitive
rode, Human dignity as a constitutions! vafue is the factor thas
uiites the human righis tnto one whole. It ensures the ROFRNIE
ity of uniok rights. This pormative KNy Iy expressed in the
threc ways: first, the walue of huaman digrity serves s
normative  basis for constitutionad  riglhts set ont in the
CORSULHIEGR; Second, i Serves a3 an fiierprotative principle for
determining the scope of constitutional rights, including the
vight i uman digaity; tivd, the vatue of human dignity kas an

nportant rele in determining tihe Proportionality of & stafule
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limiting o consiitutional right 7 AR the three Eaaly of huimean
digrity ay o constitutional value are exprearded by the quthor in o

scholarly memner, ™

The Hon'hle Supreme Court of India in Irndias Young Lawyers
Assre. v, State of Kerale 2018 SCC OnLine $C 1690 observed the
mportance of human  digeity requiring liberty from  the
dehumanizing effect of stereolypes and being entitied to cquality

before the law.,

"3, Human dignity postulates an equality between persons, The
eqisclity of all human beings entuils being free from the
restrictive and dehumanizing effecr of stereolypes and being
equitly entiled to the proteciion of faw. Our Coustiintion has
witled thar dignity, liberty and eguality serve as a griding light
Jor individuals, the state and this Conrt. Though owr Constitution
profects religions freedom and comsequent rights and praciices
essential to veligion, this Court will be guided by the pursuif ta
uphold the vafues of the Congtitution, based in Aipnity, liberiv and
squality. In o constitutional ovder of pricrities, these ave values on
witich the edifice of the Constituion stands. They infuse owr
constinutional ovder with a vision for the future — of a Just, egnaal
and demified socien: Intrinsic to these values is the muti-exelusion
prineiple. Exelusion is destructive of dignity. To exclude a woman
from the might of worship is Fundomemally ar odds  with

corstitutional valysasy "
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- Because in United States v. Wirdsor, 2013 $CC OnLine US 50

B6 : 570 US _ {2003, the United Stales Supteme Court held
that §3 of the Delence of Marmiage Act (DOMA} which amends
the Dictionary Act in Title 1, 47, of the United States Code o
exclude  same-sex  couples from the federal definition of
“mariage” and “spouse™ I wnconstitutional. In this case, the
Appellant could not qualify the marital exemption from the federal
estale tax becanse the DOMA did nol recognise her same-sex
spouse. The Appellant argued that the DORMA violates the 550
Amendment which guaantess equal protection of the law. The
court held that the disabilities imposed by the government harmed
the very samc-sex comrmumity that the slate is bound 5o protect.
Same-sex couples are put in an unstable position of a second-ter
marriage, which deprives them of dignity and stetus, and
humiliates children that ate being raised by same-sex coupiss, It
also brings them overl harm, as same-sex couples and their
families are deprived of health, education and financial benefits,
The count concluded thwt the DOMA by trzating  same-sex
marmiages a8 less  worthy, dameans couples i same-sex
relationships and mariages and deprives them of the nuaht to

dignily and integrity under the Fifih Amendment.

J. Kennedy speaking for the majority {in p. 22-25Y held (hat,

"DOMA's principal effect v o ddentif @ subser af Rltes
saictfoned marviages and make them wnequal, The principal
purpose is 1o impose inequalily, not for other rcasons like

goverimmental efficiency.  Responsibifitics, a5 welf as Figi iy,
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enkance the dignity and infogrity of ihe person, And DOMA
coRirives to deprive some couples married under the fiwy of their
State, but not vther conples, of hoth rights and rosponsibilities.
By creating two contradicur) HUIVRIgee Fegimes within the same
State, DOMA forces same-sex couples o lve as married Sor ths
privpose qf slate law bt wnmarvied for the puvpose of Jederal law,
thies diminishing the stahility and prediciability of basic personal
relations the State has found it proper to aclmowledye and protect.
By thiz dynamic DOMA undermines both the public and private
significance of states sanctioned same-sex marriages; for it tells
those couples, and all the world that their otherwize valid
mamiages are wmworthy of federal recogmition. This places same-
sex couples in an unstable position of being in a second-tior
marriage. The differentistion demeany the couple, whose morad
and sexnal choices the Constitistion protects, see Lawrence, 539
L. &. 558, and wihose relationship the Store has saught te digaifp,
And it humiliates tens of thousands of children now being raised
by surme-sex couples. The law in question mukes i even more
difficult for the children fo understand he integify and
closencss of trelr own family and its concord with other famities

in their cormunity and in their daily fives, "

Under DOMA, same-sex married couplss bave their lives
burdened, by reason of goverament decree, in visible and public
ways. By its great rcock, DOMA touches wiany aspects of
married and family life, from the nuindane fo the profound It
Frevenis sopid-sex marvied couples from vhiaining government

healtircare benefiis they would otfrerwise receive, | i The federal
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pengl code makes It @ crime to “assautft], kidnafpf, or ritirdelFf
-« & wWtenther of the fmmedinte fomily™ of “a United States
officiiel, a United States judge, for] a Federad law enforcement
afficer,” I8 IL 5. €. SIIS(a)1if4), with the intent to inflnenee or
refafiate against thai officiol, §113¢ak1). Althongh a “spotse™
gualiffes as a member of the officer’s “Immediate Samify,”
SIS, DNIMA makes ithis protection inapplicalle to sane-

SEX SPORNEN.

DOMA also brings financial havm to childven of samesex
couples. It raises the cost of health care for families by laxing

health benefits provided by emplovers to their workers® samic-sax

spouses. ..}

£

What ltis been explained to this point should more Hun suffice
fo establivh thut the principal parpase and the necessary effect af
this Law are te demean thove persons whe are in a fawful same-
sex mittriage. This requires tie Court fo hold, as it now does,
that DOMA Is unconstitudional as a deprivation of the fibartv of
the person  protecied by the Fifth  Amendment af rthe
Constitition. () It uposes @ disability en the class by reflesing
to acknowledge a storus the State findy to be digrified and
proper. DOMA instracts all federal afficials, aad indeed ali
PEXSORS with wilom samc-sex couples interger, imefuding thefe

ok children, thet their marvigge is less worthy than the
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riarriages of others. The federal stotute js in valid, for no
Legitimale purpose overcomes the purpose and effect to disparage
and to igfure those whoin the State, by ity marvinge faws, souplit
fo protect in personhood and digrity. By seeking to displace this
profection wnd treating those persons as living in marriages jess
respected than others, the federal statute Is in vivlation of the
Fifrhr Amendment, This apinion and its holding are canfined to

those kil marriages. ™

JURISPRUDENCE HAVING RECOGNIZED LEGITIMACY
OF SAME-SEX RELATIONSHIPS AND LIVE IN
RELATIONSHIPS HAS PROGRESSED _ TOWARDS
RECOGNITION OF THF, RIGHT TO MARRIAGE

. Bevause several high courts including this Hon'ble court huve
recopnised Lhe legitimaey of non-heterosexual relationships and
marital partners after Maveef Singh Johar v. Union of fndia (2018)
I} SCC |, and accorded them protection under habeus coupus

jurisdiction. The Following iz an illustrative list of such cases-

(it Hon'ble Delli High Court order dated 1.10,2018 in Sadhang
Sinsinwar & Anr v, Stave & O WP, (Crl) 3005/201 8,

{ily Hon'ble High Court of Punjab and Haryana order dated
22072020 in Paramjil Kaur & Anr v State of Punjab
C.EW.P No. 3024 of 2020,
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{iti} (Hon’ble High Court of (rujarat, Ahmedabad order dated
23.07.2020 in Vanitaben Darnjibhai Solanki v. Siste of
Gujarat in Special Criminal Application No. 3611 of 2020.

{iv) Hon'ble Delhi High Cour order dated 12.04.2019 in
Bhawna & Ors v State W.E.(Crl) 10752019, 77 O

(v} Hon'ble Orissa High Cowt order dated 2482020 in
Chinmayee Jena (@ Sonu Krishna Jena v State of Odisha &
other. W.P.(Cel) 57/2020,

PE1ITIONERS HAVE THE RIGHT TO BFE TREATED
EQUAL _TO HETFEROSEXUAL PERSONS UNDER
ARTICLE 14

. Bevause the Petitioners have the right to equality and cannot be

discriminated against in apphying for an OCT card for a STOUSE
werder Section T-A{1)d). The Petitioner No. 1 who has a valid
marriage with the Petitioner Now2, has  been living in India for
more than 10 yzars now, has 2 children with the Petitioner No, | is
nat being issued an OCL card by Lhe Respondent Na, 2 only
becalise she Is in a same-sex or queer marriage with the Pelitioner
Na. 1. This unequal and discrimingtory treatient violates the right
to equality of the Petitioners under Ardele 14,

- Because the children of the Petitioners are entitled 1o avail of the

benefitz of the recognition of the marriage of their parents. Denial

of 4 OCI card 1o the Petiioner Mo, 1 on discriminatory and
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arbivary prounds is a violation of their righl to be treated equally
with the children of persons who have entered into heterosexual

IMATTTAYE.

Because there is no reasonable classification that can form the
basis of such unequal treatment of the Petitioners. The difference
between the Petitionars and any heterosexual couple is that the
Petitiomers are In A same-sex relationship 1.e. both partners are of
the same-sex and gender while in a heterosexual eouple, Lioth
pattners are ol different-sexes and penders. The Patitioners have
Been in a personal relationship for more than 20 vears and n a
marital relattonchip for 3 wears. Thev live fopether, pursue
professional and personal goals, raise children, take care of family
and conlribute and he part of society just like any haterosesoual
couple, This classification, being on the hasis of sex, gender and
cexuality does not have any intelligible difierentia with any

ratronal objest sought to be achieved.

. Because heterosexuality cannot be a compulsory pround for

maTiage merely because the ability to procreate allegedly a sine
gua now of marriage. In any case, same-sex and queer conples can
have, and do have children. The currant Petitioners bave two
children whose rights they also seek to secure by seeking OCI card
for Petitioner No. 1. It should be in the state intersst to ensure that

they have all nghts and {egal entitlements.

. Becauze a clagsification based on of sex, gender and sexuality

does not contribute or deter froin the state interest in ragulatton of

marriage. The reoulation of rights, entitlements and duties of
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marital parmers can apply to both heterosexual and queer mariral
partners. The sexual ldentity of the partners has no bearing and
imost Impottantly, should have no bearing on such eegnlation. In
Joseph Shine v. Uniow of Frelie (21M%) 3 SCC 39, 4 Constitution
Bench of the Hon“hle Supreme Court held ¢hat while the state has
a legitimate Interest in regulating mairiage, the state is governed
by norms of the Iadian Constitution such as dignity, equality and
liberty. Such repulation casnnot be violatve of artonomy ol sexusl
idenlity thal 1% mlrmsie W consbilutiona] rights under Article 21
and 14,

“al. The stafe wndoubiedly has a legirimaie inlerest In
regulating wony aspects of murriage. That iy the foundaiion
an which the state does regulaiz rights, entilements and
dities, primarily bearing on ifs oivif ratare, Ereach by one of
the spouses of a fecal norm may constifufe o svouwnd Jor
elisyalurion or crmalment,. When the siale enacts and enforces
skch lecislation, it does so on the postulfore Hat marrigge as o
sociel institurion has o siguificant bearing on the social
Jfubric. But in doing so, the state iy equully governed by the
narms af a liberal Constifution which emphasise dignity,
eqnalitp and liberty as its coidingl valnes. The legitimate aims
of the sinte may, If wust e recognized, extend o imposing
penal saucrions Jov cerrain acrs whithin the framework of
marricee, Phvaical and emorional abuse ard donresiic violenes
are diustrations of the need for legivlative inferveniion, The
Indian state has legifimately intervened in other sitwations sech
as By enacring antl dewey legiziation or By crearing offences

dealing with the hararsmend of women for dowrp within




el

-
LR EEE
kel

13

marital  relationship, The reavon why this  comstifuies o
legitiniate recouvse to the sovereizm authority of the state to
crimipalize conducer & Decouse the acts which the state
prosevibes are deleterious o human Jignity. In orinfnalizing
cerfain bpes of weoRgdeing  againgt women, e  state
iprerveres (o protect the fundomental rights of every woman i
five with gipnity, Conseguently, if Iy fmpariani to underscore
that this judgment docs mal guestion the authority amnd even the
auty of the state fo profect the fimdamemal rights of women
Srame being ftrampled woon in unegqual societal structures.
Adultery a5 an gffence does wot fit that poradigm. In
criveimalizing cerlain ucls, Section 497 has proceaded on 4
hypothests which iv deeply offensive to the dignity of women, it
iy grounded i parernalisn, solicitows of patriarchal values and
sulfugates the woman lo o position where the Iaw disrezards
her sexteddity. The sexualine of @ woman s part of her
fviolable care. Neither the state nor the institution of
miaFringe can dlaparage il By reducing the wonian to the sratis
of a vicsim and ignoving her necds, the provision penalizing
ﬂifltf!ﬂr‘_‘_b’. disregards  somerfing which i basic lo human
identity. Sexuality is « definitive expression of identity.
Antonomy over one’s sexnolity frax been central (o hunin
wrges down tough the ages, I has o coustitwtionnl
foundation as infrinsic o auwtonosy. ft is in this view of the
matter that we have concluded thar Sestion 497 iy vinlative of
the fundamental pights o equality ond lherty ax indesd, the

right to pursie & meaningfid Hife within the fold of Articles 14
ard 21
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W.Because the alleged absence of legal flramewarks for repulation of

same-sex and gqueer marriages o1 nconpatibility of same-sex and
queer martiages with any wxisting laws canuot be used to deny
constitutional rights to the Petitioners. In Navigi Siagh Johar v,
Union of Tmdfia (2018) LI SCC 1, the mion of India had arguad
that the recognition of sexual rights of queer persons witl have
ancillary effects on other laws. The Hon’ble Supreme Court of
India found that the question of consequences on olher laws were
not relevant Lo the adiudication of the constimidonality of Section
377 of the Tndian Penat Code,

"37. The respandent hos alvo contended that in the event Sectiom
377 IPC so far as consensual acty of adults In private' is declared
unconstitutionnl, other ancillory issues or rights witich heave not
been referred to this Bench for adiudivation My Mot e dealt Witk
by this Bench as in that case, the Uwion of India cxpresses the
With to file detaded afidavie in vephy, for comsideration of ather
iszues and rights would have far reacling and wide ramifcations
under Various other faws ond will afve have comsequences which
are melther conlemplated in the reference nov regquired to be

wrmywered 8) thiv Hon ble Bench

- Because such classification, in view of both legal and social

acceptanes of quesr couples In prasent times, is unteascnable.
Even if such classification was acceptable previously, it cannol be
acceptable now. I Awef Garg and others v, Hotel Association of
India and others (2008) 3 8CC 1, the Hon'ble Supreme Courl
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held thal classification which may have been treatad gs valid at the
time ol ils adoption may cease w be 0 on account of chunging
soclal noms. The judgments of the Hon'ble Supreme Court of
Indiza in Navig} Singh Jokar v. Union of Indie in 2018 and
NALSA v. Union of India, in 2014 affirmed the rights of
LGBT(IA+ citizens In India, Recently i1 drun Kamar & Sreeja
v. The Inspector General of Regivtration WP {MI¥) No.d125 of
2019 and WMP (MDY No, 3220 of 2019, the Madhuri Bench vide
order dated 22.04.2019, held that 2 martiage between a man and a
transwoman, both professing the Hindu religion was valid under
the Hindv Marriage Act, 1935, Given Lhat the couts of law in the
country have consistently held i favour of realisation of all rights
of LGBTOQLA+ persons in India, laws not recognising (4TI Ages

between LGB IQIA+ peraons canmat have valid olassilication.

. Becauge the differentia docs not have a rational relation to the
object sought to be achieved by the statute, The relevamr part of
the Statement of Object and Reasons of the Citizenship
{Amendment) Act, 2015, 15 ax follows:

)

2. The Citfzenship Aot has been amended, Jramr time 2o time, inter
alia, making enabling provisions for regismation of Overseas
Citizen of fndia Cardholder, conferment of cevtain rights on such
cHizens, remunciarion of overseas citizenship and cancellation of

Fegisnation as Overseas Citizen of India Cardholder, "
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The Act seeks to enable the registration of OCI, under which
sponaes of existing OCT card holders are given (4] cards. A waiid
mariage, subsisting for twa years, is the pre-condition for such
registration utider Section 7-A(1Md) of the Citizenship Act, This
provision allows the possibility of common domicile for a married
couple. Whether the marrtape is heterosexual, or quser has no
beating om the validity of the mamiage and the issvance of the OCI
cerd. Therefore, the differentia does not have g rational relation to
the object scught Lo be achieved by the statute and the restriction is
violative of Article 14,

. Because  the unequal treatment of heterosexmal and  non-
heterosexual couples is arbivary. In Maneka Gandhi v, Union of
Indie {1978) 1 SCC 248 the Hon'ble Supreme Court held that
equality under Article 14 iz antithetic to arbitrariness. I ag act is
aibitrary, it is unequal both according to constitutional law and
political logic and will violaie Article 14. As the law recognises
that queer people can love, have sexual relations, znd possess the
same constitutional rights any other petsons, legal restrictions on
the recognition of queer and same-sex marriage are prima facie
arbirary. In Navief Singh Johar v. Union of India (2018) 10
SCC 1, the then CJ Dipak Mishra recognised the need to treat
mdividuals belenging to the LOBT conununity cqually with the
same humaty, (endamental and constiiwtional vishis that other

persons have.

“255. The LGBT comsmunity possess the same hwman,

fundamentod and constiturional righis as other citizens do sinee
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these rights in here in individualy as warural and human riphts.
We nmuct remember that equality is the edifice on which the entire
noR-giscrimingion furisprudence resfs. Respect for inedividugl
chaice iz the wvery essence of liberty wnder Jaw and  thus,
crintinalizing coarnal  Itevcourse wnder Section 377 IPC i

freational, indefensible and manifestly arbitrary, "

Ad, Becauss constitutional moerality and not social morality governs

the enforcement of [undsmental rights. Constitutional morality
should be applied by courts as the custodian of fundamendal fghts
to give effect W rights of minorites. Tn Navtej Singh Sohar v,
Union of Tndig (2018) 10 8CO 1, the Hon'ble Supreme Court
held that that the Court musl “not indulge in taking upon jtself the

vuardiguship of changing societal mores” observing,

"8I Another argument roived on behalf of the intervenors is that
chumige i soclet), if any, can be veflected by amending laws by the
elected rapresentatives of the peaple. Thus, if would be open to the
Farliament to carve ont an exception from Section 377, but this
Court should net indulge in taking upor itself the guardianship of
changing societal wioves. Such an argument must be emphatically
refected. The very pukpose of the findamertiad rights chapter in the
Constitufion of India is o withdraw the sulieci of Nberty and
diguiny of the individual and place such subject bevond the veach
of majoritarian governments so that constitutional morality can be
appiied iy this Couwrt fa give effect to the righes, amovg others, af
‘discrete and lnsular’ minovities. One such minarily bay Ioncked

ot the dogrs af this Cowrt as thiy Cowrt s the cusiodion of the
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Jundamental vights of citizens, These fundamental rights do not
depend wpon the outcome of electfons. Aud, i iz wot Teft o
Hictforiarian governments fo presevibe what shall be orthodor in
matters concerning social woralinn The fundomental rights
chapter is [ike the north star i the universe of constitutionalivm in
india. Constitutional morality alweys frumps any imposition of o
particelar view of social morality by shiftng and different

majoritarian regimes.”

It is [or the aforamentioned ceasons that the non-recognition of
same 52X of non-heteroscxual or gueer persons menvidges in
India 15 mwanifestly unjest and a violation of the findamental
1ights of the Petittoners undar Articles 14 and 21 which are

available to all persons including foreigners.

That the Petitioners seelk leave of this Hon'ble Court to raize

additional grounds during the course of the proceedings.

The Petitioners have not filed any other petition praying for a
similar relief before his court or anv other court apart from the

present petitionhs.

The Peiitioners submit that they have no allernative, efficacious
retnedy ender the law except 1o approach this Hon'ble Courl
by way of the prasent Wril Petition under Auticle 226 of the
Constitution of India.
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The balance of convenience andfor inconvenience emirely lies

in favour of passing of orders as prayed [ur herein.

This Petition is made bora fide and in the interest of justice and
unless orders as prayed for herein are passed, the Petitioner will

suffer imeparable loss, prejudice and injurcy.

PRAYER

In the light of the facts and circumstances mentioned hereinabove, it
1z most respectfully prayed that this Honble Court way gpraciously be

pleased to:

a) Declarz that the phrase “spouse™ in Seclion TA{LKd) of the
Citizenship Arct, 1955 js gender neutral and does notl diseriminate
between heterosexual or queer martiage in the matier of pranting

spouses of forglpn origin an Orvarseas Citizens of India card.

b} Flold that the provisions of Section 7TA{1){d) of the Cilizenship Act
1955 are applicable without discrimminalion to all spouses of
toreign onigim, regardless of sex o sexual arientation, as lonp the
spouses neet the eligibility criteria of 2 registered marriage

subsisting for two years.

c) Dhrect Respondent no. 2 io process the application gaed 7.09.2021 of

Petitioner Mo, | under Seetion TA(1)d) of the Citizenship Agt by

recogiising her as the legal spouse of Petitioner No. 2: and to
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certify/apostille the registered marriage certificate of the Petitioner

Nos. 1 and 2 on this basis.

d) Pass such other further orders as this Hon’ble Court may deem just

and proper in the facts and circumstances of the case.

AND FOR THIS ACT OF KINDNESS, THE PETITIONERS AS
IN DUTY BOUND SHALL EVER PRAY

PETITIONERS

Through

YAN SHASHWAT GOEL
& MUSKAN TIBREWALA)
Advocates for the Petitioners

Date: 22.11.2021
Place: New Delhi




