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10:40 AM IST

SANJAY HEGDE: With My Lord's permission, I have...

CHIEF JUSTICE DY CHANDRACHUD: Sorry.

SANJAY HEGDE: There is an IA which has been filed in this matter. I had laid the
arguments before the 5-judge bench. All that I'm requesting is, My Lords, after my learned
friend is finished, I'll...

CHIEF JUSTICE DY CHANDRACHUD: You are for the Petitioner's or the Respondent's?
SANJAY HEGDE: On the Respondent side.

CHIEF JUSTICE DY CHANDRACHUD: You are for the Respondent, right?

SANJAY HEGDE: For the Respondent. After they finish, may I be allowed to submit? My IA
is 32705/20....

CHIEF JUSTICE DY CHANDRACHUD: [UNCLEAR] No problem.

SANJAY HEGDE: I am grateful.

MANOJ SWAROQP: My learned friend's submissions are already on record.

CHAMAN LAL: IA of Chaman Lal.

CHIEF JUSTICE DY CHANDRACHUD: Chaman Lal ji, aap thoda rukiye. Pahale sabko
sun lete hai, fir dekh lete hai, kitna samay bachta hai. Yes.

MANOJ SWARQOOP: Lordships. My Lords, so that I can be within the time strains, and be
very relevant all the time, in an effort to do that, we prepared a one page note, as to the points
that I will be making my respectful submissions on. That's in Volume II(e). And if I can hand

over copies. A single page on both sides.

JUSTICE VIKRAM NATH: That's cheating, actually.
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MANOJ SWAROOP: My Lords, when it reaches Your Lordships, Your Lordships may not
find, that I said single page. Yes. That will help my... to focus on the submissions that I'm
making to Your Lordships.

CHIEF JUSTICE DY CHANDRACHUD: If you have one more copy, you can just give it to

the library team. So they can put it on the document visualizer.

JUSTICE B.R. GAVALI: It's already up there.

CHIEF JUSTICE DY CHANDRACHUD: Oh excellent. That is volume...?

MANOJ SWAROOP: Volume II(e), My Lord.

CHIEF JUSTICE DY CHANDRACHUD: All right. Let's first read it out.

MANOJ SWAROOP: Yes, My Lord. These are bullet points. May I just.... with Your
Lordship's very kind permission, My Lord, can I just begin? My Lord, the first submission I'm
making is, regarding the scheme of the Constitution. As to what is the scheme, in my most

respectful submission and whether this State action at all fits into that scheme?

CHIEF JUSTICE DY CHANDRACHUD: Let us see what the scheme is now.

MANOJ SWAROQP: Yes. May I just formulate and then request Your Lordships to that...

CHIEF JUSTICE DY CHANDRACHUD: Yes.

MANOJ SWAROOP: May I do that? In my submission, My Lord, 341 indeed, the catchment
point, the starting point, is heterogeneous. There's no difficulty about it. It is. Because when
we are taking the different.... when we are talking in 341, because 341, the birth takes place of
the entry. Because 366 definition will say - 'as mentioned in 341."' It will say that. So to say, the
birth takes place of that category, in 341. And in 341 we have it to say that...

CHIEF JUSTICE DY CHANDRACHUD: We can say - 'the birth of that category as an SC

takes place in Article 3...." Once it is incorporated in a list under Article 341.

MANOJ SWAROOP: Yes, that's the birth point. And the birth point itself....I'm myself

emphasizing the other side's point of view, that it is heterogeneous to start with. Why?
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Because, we have ample evidence in 341 (1) which says that - "We are talking of races. We are
talking of castes and we are talking of tribes, and we are also talking about parts within and
groups within these three categories, which I just said.' So, it is heterogeneous. And Your
Lordships have seen the sociological history repeatedly in the last two days that, their
vocations are different, their traditions are different, so that origin is heterogeneous. Having
said that, it is heterogeneous, then twice the word 'deemed' is used. 341 and 366(24). I'm
confining myself initially to Scheduled Castes, shall be deemed to be for the purposes of this
Constitution. I'm just still formulating my submission. And then request Your Lordships to

see the relevant portions with me once again.

CHIEF JUSTICE DY CHANDRACHUD: We have read that now. You are right, the word
'deemed’ is used in 366 and 341.

MANOJ SWAROQP: Twice over. But the idea is and My Lord, kindly also have this...

CHIEF JUSTICE DY CHANDRACHUD: According to you, what is the implication of the

word 'deemed'? What does that mean?

MANOJ SWAROQOP: Yes. The implication of the word 'deemed' is... kindly also take hand
in hand 342, because then the picture will be clear in my submission. 342 saying about tribes,
same language, tribal, tribal communities. That's the only difference. When I come to 342,
tribal, tribal communities, nothing more is added, all the language is pari materia, even (2) is
part materia. What was being done at that stage, at the birth stage, 341, 342 was, in my
submission, that two colours, so to say were being identified. 1950, two colours were being
identified. The colour of Scheduled Caste, the colour of Scheduled Tribe. The colour of 341,
the colour of 342. Now they are shades, if this colour is 341, the Scheduled Caste shade was
red and this was green, if I can take that example, these are all shades of red, these are all
shades of green. Therefore, My Lord, it explains Your Lordships, when Your Lordships put the
query, how is it that occasion arose to, in yesterday's debate, that we find tried both ways, in

341, 342. How does it happen? When they were classifying, they found that these tribes...

CHIEF JUSTICE DY CHANDRACHUD: Are more akin to caste.

MANOJ SWAROOP: More akin to caste, more akin into green. They are shades of green, so

put them here. This tribe more akin to red, put them here.
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CHIEF JUSTICE DY CHANDRACHUD: So the distinction between green and red, to use
your simile is not that black and white, they shade into each other. There are some tribes which

resemble castes. But there is no corresponding inclusion in 342 of castes into tribes.

MANOJ SWAROOP: No. I would submit, My Lord, 341...

CHIEF JUSTICE DY CHANDRACHUD: There are some tribes which resemble castes, but
there are no castes which have been at least constitutionally been treated at par with tribes

upon both ways.

MANOJ SWAROOQOP: Tribes upon both ways. That was the wisdom. That was the wisdom of
casting 341, 342, I would respectfully submit. Inter se, there is a difference of colour, in the
simile that I give to Your Lordships, with utmost respect, inter se 341, 342, therefore placed

differently, 341, 342.
CHIEF JUSTICE DY CHANDRACHUD: But how do you make the sequitur to your
argument that, according to you, though the birth marks are different, but at the point of birth,

before their birth, when does the homogeneity so to speak, come about according to you?

MANOJ SWAROOP: Yes. So, therefore, to start with, it cannot be denied on this side in my

most respectful submission, that there was heterogeneity, cannot be..

CHIEF JUSTICE DY CHANDRACHUD: According to you, when they are born in the list...
MANOJ SWAROOP: When they are being taken up.

CHIEF JUSTICE DY CHANDRACHUD: There's a certain... there is a homogeneity.
MANOJ SWAROOP: And it will, in very nature of things, will happen. Because we are
talking of races, castes and groups and tribes, there will be heterogeneity. We are talking about
different... If we are talking of caste alone, there will be heterogeneity. We are talking of three
different categories here.

CHIEF JUSTICE DY CHANDRACHUD: Right. But...

MANOJ SWAROQOP: There has to be...
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CHIEF JUSTICE DY CHANDRACHUD: We need not dwell under heterogeneity because,

that you are accepting.

MANOJ SWAROOP: Yes.

CHIEF JUSTICE DY CHANDRACHUD: When does homogeneity start?

MANOJ SWAROOP: Yes, My Lord. Homogeneity is that acceptance of the fact, that the
Constitution placed them, that there was an inquiry, the 341(1) inquiry by the President, the
State Governments were consulted, they had a say, and then in the wisdom put in a category.
That is not to assume that they will be one to one similarity, My Lord. There won't be. On the
ground there won't be a one to one similarity. Because the pickup point, so to say, is different.
As I submitted, there is heterogeneity, there. Has to be accepted, to start with. But then, the
sequitur... as Your Lordships put the query to me, is, that they are put in the same entry, and
then that entry is protected by the word 'deemed.' And twice over 'deemed,' for the purposes
of the Constitution, whenever you are talking of Scheduled Caste, please treat them.... if you

are talking of benefit to Scheduled Caste, you will treat them... They are deemed to be 'a’ class.

CHIEF JUSTICE DY CHANDRACHUD: Could it be... I was just reflecting on it. What's
the reason for they use the word 'deemed'? There is no caste in India called a Scheduled Caste.
Let's be very clear. There is no caste either in Punjab or Maharashtra or Tamil Nadu, which is
called a Scheduled Caste. What the Constitution does is, it deems certain castes as Scheduled

Castes.

MANOJ SWAROOP: Yes, My Lord. Indeed.

CHIEF JUSTICE DY CHANDRACHUD: So, it puts them into an artificial mould of, what
the Constitution terms as Scheduled Castes. That's why, they are saying 'deemed to be a
Scheduled Caste.' The Constitution is not creating a new caste. The Constitution didn't want
to create a new cast called Scheduled Caste, by putting all these castes and saying - 'Oh, all of
you are one.' That could have been contrary to sociological profile. What the Constitution
intended to do is, that you are all different disparate castes all over the country. For the
purpose of this Constitution, we want to put you together in this one combination called the
Scheduled Castes and therefore the 'deeming.' And the 'deeming' is because, by a deeming
fiction of the Constitution, they become castes. But, they are called a Scheduled Castes.

Scheduled? Because, they are put in a Schedule. So, the deeming is not for any other reason,
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but because they're deemed to become Scheduled Castes. There is no, otherwise a caste called
a Scheduled Caste.

MANOJ SWAROQP: It couldn't have been, My Lord, to further submit, My Lord. It would
not have been a caste. It is so debated in Thomas. So said so in Thomas, in so many words.

If Your Lordships will permit me, I'll show that.

CHIEF JUSTICE DY CHANDRACHUD: You are right. Because even tribes. Tribes

become a caste. How can a tribe become a caste?

MANOJ SWAROOP: That's what you said.

CHIEF JUSTICE DY CHANDRACHUD: How can a part of a group of a caste... For
instance, when you say that, only this tribe in Gadchiroli in Maharashtra will be deemed to be
a scheduled... Scheduled Tribe. It can't be. Normally, if you are a tribe, irrespective of where
you are found in the state, you are a Scheduled Tribe. The Constitution created this fiction.
But the Constitution makers can say that if you are originating in this particular district of the
state, then you'll be deemed to be a Scheduled Caste. So, the reason for that deeming thing is
really this, not to bring about this homogeneity. But to indicate that...

MANOJ SWAROOQP: My Lord, homogeneity is another part of it. My Lord, I'll elaborate on
that. Firstly....

CHIEF JUSTICE DY CHANDRACHUD: But according to you... We testing the argument.
We are not concluding at all in our approach. But what you are saying is that once... though
there was a pre-existing heterogeneity, once they were all placed together in the schedule, they
become a homogeneous grouping of Scheduled Caste. Would that be a correct reading of your

submission?

MANOJ SWAROOP: That's my respective submission, My Lord. They have placed... kindly
also see, those who are placed in 341 or 342, they are not being treated differently, in the
Presidential Order itself. Very significant, My Lord, in my most respectful submission. They

are not being treated differently. Why? Because as a sequitur to we just...

CHIEF JUSTICE DY CHANDRACHUD: What is purpose of the Presidential Order?

MANOJ SWAROQOOP: Identification.
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CHIEF JUSTICE DY CHANDRACHUD: You got there. You hit the nail on the head. So,

the purpose of the Presidential Order is confined to identification and identification alone.

MANOJ SWAROOP: Yes. And identification is complete, in my most respectful submission,

in 341-42. There is no endeavour for anybody, to enter in the temple of 341-342.

JUSTICE B.R. GAVALI: Except the Parliament.

MANOJ SWAROOP: Except the Parliament. That is in the second part. I was wanting to say
341 (1). I stand corrected, My Lord. 341 (1), there is no entry for anyone else.

JUSTICE B.R. GAVALI: That explains law is well settled, that there can't be fingering with

the entries in 341, in the Presidential Order. You can't add even commas...

MANOJ SWAROQP: Yes, specifically....

JUSTICE B.R. GAVALI: You can't go to [UNCLEAR].

MANOJ SWAROOP: Yes, My Lord, as My Lord is observing, specifically said so, in 341(2),

that even the author, namely the President will not vary by a subsequent notification. It was...

CHIEF JUSTICE DY CHANDRACHUD: We have understood your point on 341. Just to
assure that it's not a point which can be rejected. And 5 of our colleagues have accepted that

point in 2005. But, now, having said that, how do you explain its interplay with Article 16(4)?

MANOJ SWAROOP: Yes, My Lord. I'll come to that... Permit me...

CHIEF JUSTICE DY CHANDRACHUD: So, this first part is over? First submission is

over?

MANOJ SWAROOP: No, My Lord.

JUSTICE B.R. GAVALI: Your argument appears that, there is only heterogeneousness at the
point of entry.

MANOJ SWAROOP: Yes.
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JUSTICE B.R. GAVALI: Once they enter that class...

MANOJ SWAROOP: Yes.

JUSTICE B.R. GAVALI: Then it forms the homogeneous class and no differential treatment

is permissible amongst them.

MANOJ SWAROOP: Yes. And on ground, when we see the Presidential Order, the
implementation thereof in the 1950 Order, we find entries and entries and entries, and no
inter se difference between them to be treated alike. What it looks like is, if I can further take
the point, that there was a threshold acceptance. It can't be... When I'm talking of races, castes
and tribes and groups within and parts thereof and even Your Lordships have said - 'It can be
from a part of the country or part of the state.' That's the variegated variety of catchment points
coming up. When such is the catchment point, it can't be that there have to be a one to one
ratio, otherwise have to make 341, 342 and so on. I will have to make maybe 120 entries. No,
that was not the idea. Idea was, have two groups to begin with. The third group has come later
on. 341... 342A has come later on, in 2018, leaving that, for the time being. 2 groups were
sought to be created and then divide them for the purpose of red and green as I gave that... I
was wanting to give that simile. The threshold why I say so is that, yes, they are heterogeneous,
but they have these common traits in themselves. The basics ones, which I call the red ones.
They are shades of red. Indeed they are. It has been emphasized very largely on the other side,
that 'heterogeneity.' Heterogeneity. Yes. It is. But, that wisdom.... I'm sorry.

CHIEF JUSTICE DY CHANDRACHUD: What do you mean by common traits? Apart
from the fact that all of them have faced varying degrees of discrimination in the past, what is
a common trait of different entries? The discrimination is common. The fact that all of them
faced discrimination, social discrimination, this is common. But can we say that other traits
are common? I mean, what are those traits? Social backwardness, economic backwardness,
lack of resources, educational backwardness, the social indicators like infant mortality,
maternal mortality, age of marriage of women. So typically age of... early the age of marriage,
it's always considered to be a... as societies become more progressive, the age of marriage of
girls always increases. So that's also regarded as very important. Then life expectancy. The

more undeveloped community, the lower a life expectancy.
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MANOJ SWAROOP: What was Your Lordship's query? That what was that threshold? Your
Lordship's query. My Lord, I would respectfully sum it, that backwardness alone, it may be

social backwardness, it may be educational backwardness...

CHIEF JUSTICE DY CHANDRACHUD: So according to you, there's one common trait,

namely discrimination plus backwardness?

MANOJ SWAROOP: And that ought to have been, and that was, it has to be presumed.
Why? Because, that exercise is being done under 341 (1). The President of the country is
consulting individual States and Union Territories. The Governors are being considered. They
have the advantage of the local scenario. It is assisting the President and he in consultation...
And that elaborate consultation process has been elaborated by Your Lordship's judgment, in

Bir Singh and all those judgments.

JUSTICE B.R. GAVALI: Jilla Thandan.

MANOJ SWAROOP: Yes. It's an elaborate inquiry. The State has a full say in it. They, the
State had a full say at that time. Yes, that is the stage and that alone is the stage where the State

comes in.

CHIEF JUSTICE DY CHANDRACHUD: Right.

MANOJ SWAROQOP: Is my respectful submission.

CHIEF JUSTICE DY CHANDRACHUD: Fair enough.

MANOJ SWAROOP: They have a say. They are not a mute spectators. But what say? As I
submitted My Lord, to begin with the scheme of the Constitution.

CHIEF JUSTICE DY CHANDRACHUD: Now just tell us this. I've gone to your 2nd... We
have, I think, gone to the 1st and 2nd bullet point under Serial Number 1. Where you say -' As

amended in 2018?"

MANOJ SWAROOP: Yes.

CHIEF JUSTICE DY CHANDRACHUD: Then you have said that -'There were proposals

for insertion of 341(3) in 2000..." and that was following the Justice Usha Mehra report.
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MANOJ SWAROOP: Yes, My Lord.

CHIEF JUSTICE DY CHANDRACHUD: Was it a bill, which was ever moved for amending

or...?

MANOJ SWAROQP: it was a proposal. And the proposal said...

CHIEF JUSTICE DY CHANDRACHUD: Proposal at what stage?

MANOJ SWAROOP: It was a proposal right after the judgment in Chinnaiah . Just after
Chinnaiah. Right after Chinnaiah.

RESPONDENT's COUNSEL: This amendment was made for reservation purpose, My
Lord.

CHIEF JUSTICE DY CHANDRACHUD: Yesterday when we were reading that report of
Justice Usha Mehra. At the end, the learned judge says that -'It is proposed that... we propose
that Article 341(3) should be included', right? But when you say proposal, we just want to know

there is any...

MANOJ SWAROQOP: There is some assistance...

CHIEF JUSTICE DY CHANDRACHUD: Was there any bill referred to as standing

committee, the bill lapsed or didn't come to that stage at all?

MANOJ SWAROOP: I'll investigate that very frankly. But what information I have is, that

this was referred to the Justice Usha Mehra Committee...

CHIEF JUSTICE DY CHANDRACHUD: Other side may also just find out a little bit, Mr.

Farasat, on what happened to that 341(3), just a matter of historical importance.

MANOJ SWAROQOP: Certainly, My Lord. There's something that turns assistance in this
regard, that, what was that content and why and what was not accepted. What was suggested
by Justice Usha Mehra committee was, an addition to 341(3), and the language is this.
'Parliament may, by law, provide for sub categorisation or de-sub categorization of caste, race,

tribes or parts or groups within any caste, race, or specified in the notification, issued under 1
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or via law made by the parliament under Clause 2."' It was suggested that there can be sub

categorisation. Not accepted. Right after Chinnaiah.

JUSTICE B.R. GAVAI: Then go to the [UNCLEAR] also [UNCLEAR] what sub caste...

MANOJ SWAROOP: I'll be very clear on that. Then I'll make my submission on that. Bullet
point 2, My Lord, if I can elaborate in item one, 342A. 342A is a 2018 endeavour and 3 things
are coming in 2018. We are having to add 342A, 338B and 366(26C), all in tandem with each

other.

CHIEF JUSTICE DY CHANDRACHUD: 2018 amendment brought in?

MANOJ SWAROQOP: Brought in 342A, the entirety of it,

CHIEF JUSTICE DY CHANDRACHUD: Yes,

MANOJ SWAROOP: Which has A,

CHIEF JUSTICE DY CHANDRACHUD: Then?

MANOJ SWAROOP: And it brought in 338B, which is a commission for the same purpose,
SEBCs. And it brought in, the definitional in 366 in 26C. It brought in these three things. What
is the submission that follows is, that they borrowed the 341, 342 model. Now, we have the
1992 judgment, Indra Sawhney, we have all other judgments and when I take Your
Lordships to the Select Committee report, they are saying that Honourable Supreme Court in
Indra Sawhney wanted us to make a permanent commission. And that 340 commission is
not the statutory constitutional commission. There is a commission, but it is the experiences
of the SEBCs. That is not a statutory commission, that is not a constitutional commission. We
want a constitutional commission for this purpose also, which will investigate and suggest the
working on the ground, to put it very briefly. Yes, it was a direction which is implemented now
in 2018. Submission I am making vis-a-vis 342A is, that the march, that the constitutional
march appears to be in the direction of 341-42, that is, have a Presidential Order, please don't
have this backward and more backward. Indra Sawhney model was a model - backward,
more backward in SECBs. They are specifically saying - 'Please don't have that model, please
have a model of 342A for SEBCs.' That is President will consult the States and will come out
with a list. And the variation will only be by the Parliament by law. I wanted to further

emphasize the implication of 341(2) as a sequitur to this scheme of the Constitution. My Lord,
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therefore advisedly in 341(2), expression is being used, 'include or exclude'. It is in tandem

with 341, My Lord. Absolutely in tandem with 341. Because in the President has...

JUSTICE B.R. GAVALI: Parliament finds that a particular caste has reached, has come to a

mainstream. And Parliament can exclude that from 341.

MANOJ SWAROQOOP: Yes. Why the word 'vary' was not included in 341(2)? I asked myself
this question, My Lord. Only 'include or exclude.' It's crucial to bring to Your Lordship's very
kind notice, My Lord. The expressions used in 341(2) akin to 342(2) and all these, the second
part of the 341 chapters... is 'include in or exclude from.' Why? Because, they are now 'deemed
to be'... This is a Constitutional list, as My Lord, the Chief Justice put it. This is a list borne out
of the Constitution never before. It couldn't have been a caste, My Lord. Because it would have
been foul on 16(2). 16(2) specifically says -'Please don't discriminate on the ground of caste.'
Tribe, incidentally, is not there in 16(2). But, caste is there. Therefore, Thomas says very
specifically -"This is a class. This is a special class.' I'm using the exact phraseology, as used in
Thomas -' This is a class.' This... as a big run up to discussions. In 165 paragraph, the
Honourable Court says that in Thomas, that -'This is a class. This is a special class.' Para. 165.
Therefore, I would respectfully submit that, very advisedly, it is in (2) that include or exclude.
There can be no other shade of variation. State still has no role. It will be done by the
Parliament. And parliament by law will only include or exclude. Why? Because this is all
homogeneous now and deemed to be homogeneous. You can't pierce that veil. That is the...
That appears to be My Lord, in my most respectful submission, the use of the word 'deemed'.
That - 'Please don't pierce that. Either include or exclude.' And My Lord, that fresh experience
is not shut out. It is in (2). The fresh experience will be translated in this fashion the State
Governments will have a fresh experience. They will send it to the commission. There is a
commission now. There was always a commission,338. The likes of 338 for all the 3 categories.
They will... There is a commission. Please send it to the commission. Commission is an expert

body sitting there.

It's a Constitutional Commission. A route created. That's the other submission, it is a route
created, a constitutional route already suggested. And if suggested, My Lord, any other route
will be out, will be excluded by necessary, necessary implication. The route is, that - 'Please,
you have fresh experience? Yes, of course it can be a fresh experience. Nobody can say that
fresh experience has no ventilation.' Yes, State Governments will send it to the commission.
The commission's report as per the language of 338, to be put before the Parliament. Copy to
be sent to the State Legislature, to the State Governments. To be sent to the President.

President will exercise 341(2) and will include or exclude, no vary. No vary there, in 341(2)
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also. Even the President cannot vary. I would respectfully submit, on the scheme of the
Constitution. And further indictment My Lord, further indication, if I may say so, in 341(2),
that the author of 341(1) is injuncted that -'Please don't vary it.' Why? Because, remembering
the words of Dr. B.R. Ambedkar. 2 things he said, My Lord, not only one thing has been
emphasized before Your Lordships. That famous paragraph which is often quoted, he said -
'Political factors and disturbance in the list." He said two things. Please don't cause any
disturbance. 'Disturbance' is far more. 'Political factors' is one, disturbance in the list. Goes

hand in hand with no variations. State still doesn't have a role.

I've completed 341, 342. State doesn't have a role except 341 initial part. You will be consulted.
You, the State Government, will be consulted. Your point of view will be taken. The call will be
taken by the Honourable President. He will make a list. This last bullet point on (1) is just to
give an illustration My Lord, that when we see... this is on the threshold, the submission is that
when we see 341(6) for economically weaker sections, we find that a threshold has been
prescribed, My Lord. That somebody whose income is this much, is below this, is eligible. So
therefore, there had to be a threshold catchment point. Otherwise, if I'm going to have a one
to one ratio, I'll have to have 120 entries. It'll be unworkable. I'm grouping them together and
then I'm protecting it by a deeming fiction, for the purposes of this Constitution. And My Lord,
it can't be argued as it was... As was argued on the other side, that when I make 341, it has
gotten, it has... I am making that list and it has got nothing to do with reservation. Because,
the earlier sections are talking of reservation. The identification of 341 is identification for the
purpose of this Constitution. Wherever I need to talk of Scheduled Castes/Scheduled Tribes, I
will be taking the identified category from 341. Not to say that 341 has nothing to do with a
reservation. Why? Because, reservation word is not used there. It is contained in a different
chapter. It's contained in Chapter 13. 16(4) is contained in part 2. In part 3, part 3. My Lord,

that takes me to summit. This EWS example is for that purpose.

CHIEF JUSTICE DY CHANDRACHUD: So, what is your formulation on the EWS point?

MANOJ SWAROQP: The submission there is, My Lord, that this is a threshold.... Yet
another example in the Constitution, that 'threshold prescription,’ which manifests itself. 341
is an exercise which was done by the President. We don't have the access to that. This is an

exercise which is out and to be read. So, 41(6)... I'm sorry. 14(6), 14(6).... 16(4), is it?

CHIEF JUSTICE DY CHANDRACHUD: You said 14 by mistake. That's why...

MANOJ SWAROOP: No, I'm sorry.
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CHIEF JUSTICE DY CHANDRACHUD: It's 16(6). 'Nothing in this Article could prevent
the State from making any provision for the reservation of appointments or posts in favour of

an economically weaker sections of citizens other than the classes mentioned.'

MANOJ SWAROOP: Yes, My Lord, the 16(6), 'Nothing in this Article prevents the State
from making any provision for reservation of appointments or posts in favour of economically
weaker sections of citizens other than the class, in addition to subject to a maximum of 10%.'
And here, there is a prescription of the economic threshold. Yes, there is a prescription of the
economic threshold. That is to say My Lord, that is to say, that - 'In a classification, one to one
relationship is difficult to achieve, and that was not the policy. That's not the scheme. Basic
traits being found grouped together.' Nobody's questioning that. So, to begin with, we did have
heterogeneity. But then, the Constitution requires us, that this is a constitutional class now.
This is not a caste, otherwise it would have been bad on the language of 16 (2). Though

classification on the basis of caste, this is a class.

CHIEF JUSTICE DY CHANDRACHUD: Now, for the purposes of Article 16(4), when the

expression that is used as 'backward classes,' it will include the SEBCs...

MANOJ SWAROOP: Yes, My Lord.

CHIEF JUSTICE DY CHANDRACHUD: It will include the SCs, and the STs. So, OBCs,
SCs and STs.

MANOJ SWAROOP: Yes, My Lord.

CHIEF JUSTICE DY CHANDRACHUD: Now, for the purpose of Article 16(4), does the
expression 'backward classes' means the entirety of this Scheduled Caste is one
conglomeration or can it refer to individual entries in the Presidential list, also as a backward
class?

MANOJ SWAROOP: Yes, My Lord.

CHIEF JUSTICE DY CHANDRACHUD: Can we deny the fact that, an individual entry in

the Presidential order is also a backward class? If it is a backward class, then 16(4) would

recognize the power of the State to make a special measure in relation to that particular
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individual entry as well. On the other hand if you say that -'No. Scheduled Caste as a whole,

is a backward class.' Then that is not permissible.

MANOJ SWAROQP: I would say the latter, with respect to my submission. And why My
Lord? Throughout the Constitution, Your Lordships would find only one expression coming
when I take Your Lordships to 335, the efficiency. When I take Your Lordships to the other 46,
when I cite 46, Your Lordships have seen it over the last two days repeatedly, expression
Scheduled Caste /Scheduled Tribe will occur as such. And even 16(4). Kindly see, in favour
of...

CHIEF JUSTICE DY CHANDRACHUD: If we look at, then we understand the interface
between 16 and 341, we must recognize that in 16 itself, certain restrictions or certain measures
can be imposed only by parliament. So 16(3), State has no role. 16(3) is only Parliament. It
says -'Nothing in this Article shall prevent Parliament from making any law.' 16(4), on the

other hand, says -'State.'

MANOJ SWAROOP: Yes.

CHIEF JUSTICE DY CHANDRACHUD: Which will include the Union as well as the State

Government. It refers to provision, not just law. So, likewise, 16(4)(a) State, 16(4)(b) State,

MANOJ SWAROOP: Yes.

CHIEF JUSTICE DY CHANDRACHUD: 16(5) and 16(6).

MANOJ SWAROQP: Law, by law.

CHIEF JUSTICE DY CHANDRACHUD: 16(5) Law, 16(6) State. Therefore, the provisional
16, while 341 left the designation to Parliament, 16 by itself recognizes that the States will be
implementing these special measures or making any provision. Provision as 16(4). So, the role

of the States is directly then, recognized by 16(4).

MANOJ SWAROOP: They have a role, but what role, is important. They have a role, because
that picture of 341 is incomplete without 16(4). 16(4) will have no meaning if 341 exercise is
not there. That's how they're interrelated. So therefore, as the Chief Justice asked me, what is
341? And my respectful response - identification process. But can the State take upon itself the

identification process, is the question I ask myself.
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CHIEF JUSTICE DY CHANDRACHUD: No. They can't do it.

JUSTICE B.R. GAVALI: There's no question of identification.

MANOJ SWAROQP: They have no role in identification.

JUSTICE B.R. GAVALI: 16(4) also, only an enabling provision. Suppose if the State decides

that it will not provide for reservation.

MANOJ SWAROQOP: Before the vehicle moves forward... I'm sorry.

JUSTICE B.R. GAVAI: The more necessity to provide reservation. That's the end of the
matter. Therefore, can you deny the ground realities that, in a list, blacksmiths are there and
scavengers are also there. Did they face the same degree of discrimination when they are
brought in the list, when they are not untouchables among the untouchables, and therefore
recognizing that, if the State decides to provide among that class a preferential treatment,

would 341 come in that way?

MANOJ SWAROOP: Yes. My respectful submission is, that exercise is an exercise which has
been done in 341. And the shades of red and the shades of green have been identified.

JUSTICE B.R. GAVALI: No. Exercise of identification of the classes or groups, which suffer

from discrimination..

MANOJ SWAROOP: Have been identified.

JUSTICE B.R. GAVALI: But they don't go serial wise, that higher the number in the list, the
more discrimination or lesser than...If it is serial number 15, the least discrimination. So if the
State...It is for the State, in order to achieve social and economic justice, to provide for
reservation. And while doing that exercise, if it tries to find out, that among that class, who are

the more disadvantaged, and thus some special provision for that, it would be barred by 341.

MANOJ SWAROOP: Yes. My respective submission is that, it would be barred by 341 and

the reason is...

JUSTICE B.R. GAVALI: Then it will perpetuate the inequality among those classes.
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MANOJ SWAROOP: Yes. That's the submission on the other side. And that's Your
Lordship's query to me. May I respectfully respond? This submission that comes from the

other side is really questioning 341 exercise.

JUSTICE B.R. GAVAI: No, not at all. After N. M. Thomas, it has been held that even if

16(4) was not there, still taking cues from Article 14 and 16(1), it could have made reservations.

MANOJ SWAROOP: This is an equality measure. Because, the purpose is to remove
inequality, so as to bring them equal. So, taking... if your submission is to be accepted, take for
example, a particular caste in Maharashtra. For last 75 years, if a particular caste has been
occupying, 75% or 80% of reservation, among that 13% reservation. And there are some castes
which have a sizeable representation, but they don't even 1 or 2% reservation. So, would it not
amount to perpetuating inequality amongst that class, which has been identified under 341? I

need to remove that inequality. If the State decides to do some exercise under 16(4)... or 15(4)?

MANOJ SWAROOP: Yes. The question that is being asked...

JUSTICE B.R. GAVALI: 341 itself said, it does not provide for reservation. It only points for
what could be Scheduled Caste. And then the reservation is provided under 16(4) or 46 provide
that it shall be the duty of the State to make special provisions for advancement of Scheduled
Castes/ Scheduled Tribes and backward classes, for the purpose of 330.

MANOJ SWAROQOP: I would respectfully submit, My Lord.

JUSTICE B.R. GAVAI: Would it not hit at the very concept of Article 14?

MANOJ SWAROOP: Yes, My Lord. I quite see that. May I make my respectful response to
what comes from My Lord's, My Lord? I would summit My Lord, that, this is the precise
scheme of the Constitution. The scheme is, that, "we will identify." And when identified,...This

submission that comes from the other side is actually questioning the scheme itself.

JUSTICE B.R. GAVAI: No, they don't question the scheme. They don't say that-"The

identification is not correct.' They say that -'Among that identification...'

MANOJ SWAROQOOP: Allow us.
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JUSTICE B.R. GAVAI: 'There are certain classes which are more [UNCLEAR], and

therefore, allow us to bring equality in real sense.'

MANOJ SWAROOP: What is being put to me is, My Lord, this... That having identified, say
39 in Punjab. We have 39. Exactly 39 in Punjab. Why can't the State... What is being put to me
is... Why can't the State say that on experience, we find that Mazhabi and Valmikis, they

deserve some extra preference? 50%.

JUSTICE B.R. GAVALI: Special need [UNCLEAR] among those specials.

MANOJ SWAROOP: Among the special. Why can't they say, especially Your Lordships put
it to me, in view of 16 (4). Why? Because, is it not an equality doctrine which is being followed
by them? And if they are doing it, what is wrong? Where is the bar? That's, as I understand,
the question. My respectful submission is this, that this 'exercise of equation' has been done

and there is a mechanism to change it. And there is...

JUSTICE B.R. GAVALI: But, you, yourself argued...

MANOJ SWAROOP: Yes, My Lord.

JUSTICE B.R. GAVALI: There is no provision for variance. Either include or exclude?
MANOJ SWAROOP: Yes.

JUSTICE B.R. GAVALI: So, if there is neither a necessity for inclusion, nor necessity for
exclusion, but still there is a situation, that some classes among that class under 341, have
reached a particular level, and others are still at the bottom, would some tinkering in that
would not be permissible, without touching the list of the special provisions to everyone who

are included in that list?

MANOJ SWAROOP: My Lord, kindly see this exercise. Therefore, the word 'deemed' comes
in, My Lord.

JUSTICE VIKRAM NATH: One more aspect you need to consider. In 4, it says -' Any

backward class.' That's the widest term used. There are three lists, 341, 342, 342A. Can the

State not identify another class as a backward class, which is not included in 341, 42 and 42A?
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MANOJ SWAROQOP: It is being said so, My Lord. It is being said so.

JUSTICE VIKRAM NATH: No, can the State do it or not?

MANOJ SWAROQP: I can. I'm sorry My Lord.

JUSTICE VIKRAM NATH: Can the State do it or not? Under 16(4)?

MANOJ SWAROOP: It is being said, and authoritatively said in Indra Sawhney, that -

'16(4)... 'Please don't read it as limiting the power.

JUSTICE VIKRAM NATH: Correct.

MANOJ SWAROOP: Because, the opening words are - 'Nothing in this Article shall prevent

the State from making any provision.'

CHIEF JUSTICE DY CHANDRACHUD: But significantly, 16(4) doesn't use... It uses the

expression 'backward class'. It doesn't use 'the socially and educationally backward classes'.

MANOJ SWAROOP: Any backward class.

JUSTICE BELA M. TRIVEDI: But at the same time, it doesn't use the word 'caste’ or 'tribe’'.

It has to be a class as a whole.

MANOJ SWAROOP: Yes.

JUSTICE BELA M. TRIVEDI: So, the State would have the power to make reservation for

the backward class, not for the caste or tribe. So, that fine distinction.

JUSTICE VIKRAM NATH: Caste is not there in 341, 342, 342A.

JUSTICE BELA M. TRIVEDI: Backward class, which is not adequately represented, that

has to be seen. Not a particular caste.

MANOJ SWAROOP: Yes. Otherwise.. I'm very grateful... Otherwise, that will be

classification on the basis of caste.
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JUSTICE BELA M. TRIVEDI: That's a difference between caste and class. And all this
would fall under... the backward class would include SC/ST and SEBC. So that will be a class
by itself. It's not caste.

MANOJ SWAROOP: So, class benefit is contemplated. Lordship, Yes. Benefit can accrue to
a class as a whole. And My Lord kindly see the facts in N. M. Thomas .

CHIEF JUSTICE DY CHANDRACHUD: Mr. Swaroop, tell us one thing. Does Indra

Sawhney continue to insofar as subcategorization is concerned?

MANQOJ SWAROQOOP: OBC. Backward and more backward.

CHIEF JUSTICE DY CHANDRACHUD: Right. Yes. It permits that subcategorization for
the OBC. We call them OBC just as a...

MANOJ SWAROOP: Backward. More backward.

CHIEF JUSTICE DY CHANDRACHUD: Now, Indra Sawhney permits the

subcategorization.

MANOJ SWAROQOOP: It does.

CHIEF JUSTICE DY CHANDRACHUD: Is Indra Sawhney overruled by the 2018

Constitutional Amendment?

MANOJ SWAROOP: It's substantially, My Lord. When I take Your Lordships to the debate,

it's very interesting.

CHIEF JUSTICE DY CHANDRACHUD: Indra Sawhney continues to be good law.
What does the 2018 amendment for Article 342A does?

MANOJ SWAROQOP: It does this, My Lord.... Sorry.

CHIEF JUSTICE DY CHANDRACHUD: See, under 341 and 332, in relation to the
Scheduled Castes and Scheduled Tribes, exclusive power is vested in Parliament, right? What
342A does is that, if 342A breaks it into 2. It gives the exclusive power to Parliament, in

relation to the Central list, for the purposes of the Central Government, right?
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MANOJ SWAROOP: Yes.

CHIEF JUSTICE DY CHANDRACHUD: 342A (1) refers to 2 things. The Central list for
the purpose of the Central Government, right? 341 says -'For the purpose of the Constitution.'

That's the other distinction. Now 342. 342A Clause 3, allows the states also.

MANOJ SWAROOP: To have an independent list, separate list.

CHIEF JUSTICE DY CHANDRACHUD: For the purpose of the states. In fact, it says -
'For the purpose of the State, every State or Union Territory, may by law, prepare and maintain
for its own purposes.' So, it has bifurcated 341 and 342 into 2, by giving the states also the

power to notify.

MANOJ SWAROQP: In regard to SEBCs.

CHIEF JUSTICE DY CHANDRACHUD: Now, notwithstanding this. Notwithstanding
this, the logic of Indra Sawhney in regard to subcategorization into the backward, and
more backward is not taken away by the 2018 Amendment, which was made by Parliament.
They could have done it, but they have not done it. Therefore, the logic of subcategorization in
relation to the OBCs which was brought about in Indra Sawhney, still continues to the hold

the field, notwithstanding the 2018 Amendment.

MANOJ SWAROQOP: Kindly see My Lord...

CHIEF JUSTICE DY CHANDRACHUD: Now, if that is so, would it not be appropriate

to then to read, that the power of subcategorization is also implicit in 16(4) itself?

MANOJ SWAROOP: Kindly see My Lord, 342A.

CHIEF JUSTICE DY CHANDRACHUD: Subcategorization... subcategorization, which

342A permits, is not subcategorization. Is actually... I used a wrong phrase...

MANOJ SWAROQP: 2 lists.

CHIEF JUSTICE DY CHANDRACHUD: It contemplates that there can be 2 lists.
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MANOJ SWAROOP: Yes.

CHIEF JUSTICE DY CHANDRACHUD: A Central list for the purpose of the Central
Government, and State list for the purpose of the State Government. So what is the distinction,

as I said, between 341, 342 and 342A?

MANOJ SWAROQP: For the purpose of the Constitution...

CHIEF JUSTICE DY CHANDRACHUD: There is only one list, Central list made by
Parliament. Two. It is for the purpose of the entirety of the Constitution. Right? Now, is there
something intrinsically in 342A, which will indicate that 342A recognizes the power of
subcategorization, which 341 and 342 don't? There is... The hypothesis which I want to place
before you is, "There is nothing in 342A in regard to subcategorization. Just as there is nothing

in 341 and 342 in regard to subcategorizations.'

MANOJ SWAROQP: There's nothing.

CHIEF JUSTICE DY CHANDRACHUD: Despite that, Indra Sawhney recognizes the
power of subcategorization between the backwards and the more backward and 342A was not
there, when Indra Sawhney was pronounced. So even before Indra Sawhney, even
before 342(A) is brought on the Constitution by the 2018 amendment, our Court reads the
power of sub-categorisation, where does it locate it? It locates it not in 341 and 342. It locates

it in 16(4). Therefore, the insertion of 342A does not alter that position.

MANOJ SWAROOP: I would respectfully submit..

CHIEF JUSTICE DY CHANDRACHUD: If that did not alter the position. The Parliament
could have, while making the constitutional amendment, then why would it be recognized it
in relation to Scheduled Castes also? At a conceptual level, Brother Gavai just said you know,
for instance, otherwise what will happen is, that the more advanced among the Scheduled
Castes, they will grant all the benefits. In fact, Brother Gavai, you can tell that example of the
MBBS in Maharashtra.

JUSTICE B.R. GAVAI: In Maharashtra, in 1985, there was not a single candidate from
Mehtar community who had got admission in MBBS. So for the first time in 1985, and that
too through court, he could get admission. Fortunately or unfortunately, I was his lawyer. He

didn't go to that... He became a doctor MBBS, got a Government job. He became a doctor and
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wrote to me, which I cannot speak. So, that was one of the most happiest moments for me that
there was a pro bono case. 35 years after the Constitution came into... 45 years and it is one of
the most disadvantage... Mehtar Bhangi, you know, they have to do the job of scavengers. Now
the position, at least in Maharashtra is that, sometimes, the merit list for MBBS of general
category and the SC category is almost same. Because of Indra Sawhney, many of the
Scheduled Caste persons get admitted in the general category because they can compete with
the general category candidates. Because Indra Sawhney says those who are admitted in
general category, they can't be counted in Scheduled Caste category or Scheduled Tribe
category.

KAPIL SIBAL: It is not sub categorisation, it is categorisation for the [UNCLEAR]

JUSTICE B.R. GAVALI: Categorisation for the purposes of giving a beneficial treatment so

as to remove inequality.

KAPIL SIBAL: So it is not subcategorization , constitutionally, not per se subcategorization
. You are saying, you're giving the benefit, rather giving this much of benefit to A because B is

getting all the benefit.

JUSTICE B.R. GAVALI: It is and to bring equality among that class, followed by 341 and 342.

KAPIL SIBAL: [UNCLEAR] amount of equality in categorization. .

CHIEF JUSTICE DY CHANDRACHUD: In your rejoinder and Mr. Gurminder Singh, you
will have to deal with this point which Justice Bela Trivedi just made, that 16(4) contemplates
that you take whatever makes special provisions in regard to a backward class. And suppose
you say these two castes are going to get differential allotment, would that be doing violence

to the language of 16(4)?

KAPIL SIBAL: Not at all, because 16(4)...

CHIEF JUSTICE DY CHANDRACHUD: Just reflect on it, because we'll like your
response, we'll just leave it at this. We'll just flag it and you can deal with it in your rejoinder.
But I might forget to ask and then I realize at the end of it all that I didn't ask that question.

MANOJ SWAROOP: My Lord, my respectful response. In 16(4), vis-a-vis 342A, as the Chief

Justice questioned, I would respectfully submit 342A, which was not there, of course at the
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time of Indra Sawhney. we have that now, that the list will be prepared and there is a similar

deeming provision in the opening of 342A.

CHIEF JUSTICE DY CHANDRACHUD: 342A is identical to 341 and 342, save and except
for bifurcating the power. It says now, there can be a Central list for the purpose of the Central

Government, and a State list for the purpose of the State Government.

MANOJ SWAROOP: So, My Lord, I was drawing the point that, how have we moved away.
How have we moved away constitutionally from Indra Sawhney? That was My Lord's
question. I therefore wanted to read 342 A. 342 A. The first part of it. That unlike then, in '18
now we have who will identify. We didn't have the benefit. Obviously, of 342 A in 1992, when
Indra Sawhney was decided. The later experience, what is brought about is -"The President
may, with respect to any State, Union Territory, or where it is a State after consulting with the
Governor notification specify socially, educationally backward class of citizens for the purpose

of this Constitution, which shall be deemed to be socially, educationally backward class.'

CHIEF JUSTICE DY CHANDRACHUD: When 15(4) use the expression that State, 15(4)
use the expression social and educational backward classes citizens, right? So the backward
class will also include social and educational classes citizens. But 15(4) made it implicit. But
when it says State, the Centre could identify it and the State could identify it because for the

purpose of the Central Government special measure.

MANOJ SWAROQP: There is a difference My Lord.

CHIEF JUSTICE DY CHANDRACHUD: Scholarships by the Union Government in the
Ministry of Human Resource and Development. They can identify. States can do it for the
State Civil Service. State scholarship. I'm just giving you an example. So what 338A now does
expressly recognize that for the Central Government may do it for its purposes. To that extent,

there's a little variation from 341 and 342.

MANOJ SWAROOP: There is indeed, because 3 is there. 342A(3) is there. That is the
variation. That variation is there. My Lord, what further variation that has taken place and

why we have