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DATE PARTICULARS 

industries whose location had to be governed by economic factors of all-

India import or which required considerable investment or a high 

degree of technical skill and consequently had to be the subject of 

Central regulation and control. 

 

1948 The enactment of the Mines and Minerals (Regulation and 

Development) Act, 1948.  

The first legal framework in independent India for the regulation and 

development of mines. The object of the 1948 Act was to regulate mines 

and oilfields and mineral development on the lines contemplated in the 

Industrial Policy Resolution of April 6, 1948 [see the Statement of 

Objects and Reasons to the Legislative Bill which when enacted became 

the Mines and Minerals (Regulation and Development) Act, 1948, 

published in the Gazette of India, 1948, Part V, p. 601]. The 1948 Act was 

brought into force on October 25, 1949, by Notification No. M. II-

155(24)-dated October 8, 1949, published in the Gazette of India, 

Extraordinary, 1949, at p. 2075. 

Section 2 of the said Act, is quoted as under :  

“Section 2. Declaration as to expediency of control by Central Government :-  

It is hereby declared that it is expedient in the public interest that the Central 

Government should take under its control the regulation of mines and oilfields 

and the development of minerals to the extent hereinafter provided.” 

 

Clause (c) of Section 3 of the 1948 Act defined “minerals” as including 

“natural gas and petroleum”. Section 5(1) conferred power upon the 

Central Government to make rules to regulate the grant of mining leases 

or for prohibiting the grant of such leases in respect of any mineral or in 

any area. Under clause (d) of Section 5(2), in particular, and without 

prejudice to the generality of the power conferred by Section 5(1), such 

rules could provide for “the fixing of the maximum and minimum rent 

payable by a lessee, whether the mine is worked or not”. Section 6(1) 

conferred power upon the Central Government to make rules for the 

conservation and development of minerals. Under clause (i) of Section 

6(2), in particular, and without prejudice to the generality of the power 

conferred by Section 6(1), such rules could provide for “the levy and 

collection of royalties, fees or taxes in respect of minerals mined, 

quarried, excavated or collected”. Section 7 conferred upon the Central 
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Government the power to make rules for the purpose of modifying or 

altering the terms and conditions of any mining lease granted prior to 

the commencement of the 1948 Act so as to bring such lease in 

conformity with the rules made under Sections 5 and 6. Under Section 

10, all rules made under the 1948 Act were to be laid, as soon as may be 

after they were made, before the Central legislature and after the 

commencement of the Constitution of India, before the House of the 

People. 

 

1949 In exercise of the power conferred by Section 5 of the 1948 Act the 

Central Government made the Mineral Concession Rules, 1949, for 

regulating the grant of prospecting licences and mining leases for 

minerals other than petroleum and natural gas. The said Rules came 

into force on October 25, 1949, namely, the date on which the 1948 Act 

was brought into force. 

 

31.08.1949 The Entries in the Union List [Entry 52, 53 and 54 in the final 

Constitution and Entries 64, 65 and 66 in the Draft Constitution], were 

debated in the Constituent Assembly. The relevant portion of the 

debates is as under :  

“The Honourable Dr. B.R. Ambedkar : Sir, I move:   

“That for entry 64 of List I, the following entry be substituted :—   

 

‘64. Industries, the control of which by the Union is declared by Parliament by 

law to be expedient in  the public interest’.”   

xxx 

Shri H. V. Kamath : Mr. President, I move amendment No. 214 of Third List 

(Sixth  Week) which reads as follows:—  “That in amendment No. 35 of List I 

(Sixth Week) in the proposed entry 64 of List I, for the words ‘the  control’ the 

words ‘the development and control’ be substituted.”  This amendment 

includes or embraces the amendment Just now moved by my honourable 

Friend, Kaka Bhagwant Roy. The original entry as it stood in the  Draft 

Constitution referred to the development of industries. I wonder why the  

Drafting Committee has suddenly developed an antipathy to the word  

“development” in this entry. My amendment is on the lines of a legislative 

measure which was introduced in the Assembly during the last Budget Session 

and which  has been referred to a Select Committee. That Bill provided for 

governmental action in  industries, the development and control of which was 

to be regulated by the Centre and  the title of the Bill was “Industries 

(Development and Control) Bill”, that is to say, the  subject-matter of this entry 

has been already taken cognizance by the Central Government  in a Bill, the 

title of which includes not merely control but the development of industries  
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which are deemed necessary or expedient in the public interest. I realize it is 

quite  possible the Drafting Committee owing to the excessive strain under 

which it has laboured  during the last two years and especially during the last 

few weeks or months, is liable  to commit slips here and there, but I hope that 

the Drafting Committee has not developed  a closed or a calcified mind, which 

is not receptive to any change whatsoever. I think that  the meaning of this 

entry will be, more adequately and more fully conveyed by amending  this 

word “control” on the lines I have suggested and seeking to incorporate in 

this entry  not merely control but also the development of industries, which 

means, industries the  development and control of which by the Union is 

declared by Parliament, by law, to be  expedient in the public interests I move 

amendment No. 214 of List III (Sixth Week) and  commend it to the House for 

its earnest Consideration.   

 

xxx 

 

The Honourable Dr. B. R. Ambedkar : Sir, the entry as it stands is perfectly all  

right and carries out the intention that the Drafting Committee has in mind. 

My submission  is that once the Centre obtained jurisdiction over any 

particular industry as provided for in this entry that industry becomes subject 

to the jurisdiction of Parliament in all its  aspects, not merely development but 

it may be in other aspects. Consequently, we have  thought that the best thing 

is to put the industries first so as to give undoubted jurisdiction  to Parliament 

to deal with it in any manner it likes, not necessarily development. Therefore, 

the entry is far wider than Mr. Kamath intends it to be. 

   

Mr. President : The question is:   

“That in amendment No. 35 of List I (Sixth Week) in the proposed entry 64 of 

List I, for the word  ‘Industries’ the words ‘Development of Industries’ be 

substituted.”   

The amendment was negatived.   

 

Mr. President : The question is:   

“That in amendment No. 35 of List I (Sixth Week) in the proposed entry 64 of 

List I, for the words ‘the  control’ the words ‘the development and control’ be 

substituted.”   

The amendment was negatived.   

 

Mr. President : The question is:   

“That for entry 64 of List I, the following entry be substituted:—  ‘64. Industries 

the control of which by the Union is declared by Parliament by law to be 

expedient in the  public interest.’ ”   

The amendment was adopted.   

 

Entry 64, as amended, was added to the Union List. 

 

Entry 65   
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Shri H. V. Kamath : It is with your kind permission that I am now moving this  

amendment to entry 65. Sir, I move :   

 

“That with reference to amendment No. 37 of List I (Sixth Week), in entry 66 

of List I and  entry 65 of List I, for the words ‘and oil fields’ the words ‘oil fields, 

and submarine regions’  be substituted.”  

 

 I do not know why “submarine, regions” have been excluded from the  scope 

of this entry. Only the other day we adopted an article whereby all lands  and 

all minerals underlying the ocean were vested in the Centre. I am  told on 

reliable authority that the Pearl Industry, to mention only one instance, could 

be  very usefully developed in the Cutch region, and I am sure that in many 

other parts of  our oceanic areas the pearl industry stands a good chance of 

development in the future.  Japan has developed this industry very 

considerably, and some Japanese scientists or experts have observed that 

India also can produce pearls of a very high quality. This will be a submarine 

industry and it will be as hazardous an occupation as labour is in mines  and 

oil fields. I therefore feel that when you are regulating for labour and for their 

safety  in mines and oil fields, it is equally necessary and essential in the public 

interest to  regulate for labour and its safety in those industries which we 

might develop in submarine  regions. As I have already said, that is an equally 

dangerous occupation and the House might consider whether it is not 

desirable that an amendment to this effect should be incorporated in entry 

65. I move, Sir, this amendment, seeking to incorporate submarine regions in 

entry 65 and commend it to the House for its consideration.   

 

The Honourable Dr. B. R. Ambedkar : With regard to Mr. Kamath’s amendment,  

it seems to me to be quite unnecessary because the word “oil fields” is used 

in general  terms. Wherever it occurs, the Centre shall have jurisdiction. If an 

oilfield can occur  below water......   

 

Mr. President : He says “and submarine regions”.   

 

Shri H. V. Kamath : I say “mines, oil fields and submarine regions”.   

 

The Honourable Dr. B. R. Ambedkar : What my friend has in mind is diving  

operations.   

 

Shri H. V. Kamath : No, the Pearl industry.   

 

The Honourable Dr. B. R. Ambedkar : All I can say is that I shall consider that  

matter.   

 

Mr. President : Then I will first put the amendment moved by Prof. Saksena. 

The  question is:   

“That in entry 65 of List I, after the word ‘Regulation’ the words ‘and welfare’ 

be inserted.”   

The amendment was negatived.   
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Shri H. V. Kamath : In view of Dr. Ambedkar’s assurance, I do not press my  

amendment now. It may be considered by the Drafting Committee.   

 

Mr. President : The question is:  “That entry 65 stand part of List I.”  The motion 

was adopted.  Entry 65 was added to the Union List. 

 

Entry 66   

 

The Honourable Dr. B. R. Ambedkar : Sir, I move:   

“That in entry 66 of List I, the words ‘and oil fields’ be deleted.”  It has already 

been transferred to entry 63.   

 

Shri H. V. Kamath : Mr. President, I move, Sir :  “That with reference to 

amendment No. 37 of List I (Sixth Week), in entry 66 of List I for the words 

‘and  oil fields’ the words ‘oil fields, and submarine regions’ be substituted.” 

 

The effect of it will be not only to include submarine regions in this entry but 

also to oppose the amendment of Dr. Ambedkar seeking to delete the word 

“oil fields”. The point of my amendment is this. Dr. Ambedkar rightly pointed 

out that this matter of oil fields has been comprised in entry 63. But as the 

House will see, entry 63 which we have adopted a few minutes ago is to 

regulate and develop oil fields and mineral oil resources.  Entry 65 which we 

have already passed refers to regulation of labour and safety in mines and oil 

fields. This is a matter different from the matter included in 63. So also I feel 

that this 66 refers to a subject which is not comprised in 63, because the 

qualifying clause is to the effect “to the extent to which such regulation and 

development under the control of the Union is declared by Parliament by law 

to be expedient in the public interest”. I do not know whether the retention of 

the words “mineral development” and omission of the word “oil fields” would 

be in consonance with entry 63 which the House has adopted.  That entry 

refers to mineral oil resources. And here we have got mineral development.  

“Mineral development” refers to mineral resources in general. If there are 

adequate, valid and cogent reasons for retaining the words “mineral 

development” in entry 66, I see no reason why the word “oil fields” also should 

not be retained, because the particular term “oils” is only a part of the general 

term “minerals”, scientifically speaking.   

 

Shri T. T. Krishnamachari : It is there in 63.   

 

Shri H. V. Kamath : I know that. My Friend would, I am sure, have made a  

different remark if he had closely followed what I was pointing out. I was 

pointing out  that when we have mentioned oil resources in 63 and when we 

have also mentioned  mineral development as a general matter there will be 

no harm in retaining the word “oil  fields” also just to make it absolutely clear. 

I see no absolute necessity for it, but there  will be no harm in retaining the 

word “oil fields”. 

xxx 

 

Mr. President : Then amendment No. 215.   
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Shri H. V. Kamath : I leave it to the wisdom of the Drafting Committee.   

 

Mr. President : Very well, then; that is not put to vote. He leaves it to the 

Drafting  Committee.  Then the amendment moved by Dr. Ambedkar. The 

question is:   

“That in entry 66 of List I the words ‘and oilfields’ be deleted.”   

The amendment was adopted.   

 

Mr. President : The question is :   

“That entry 66, as amended stand part of List I.”   

The motion was adopted.  Entry 66, as amended, was added to the Union List.” 

 

The above debates make it evident that: - 

i. In fields akin to mineral development, such as controlled 

industries, the, once the Centre obtained jurisdiction / established 

control, that field was thereafter within the Parliament’s 

competence “in all its aspects”.  

ii. The subject of “oilfields” was deleted from what came to be Entry 

54, List I. It came to be covered by Entry 53, List I. 

[See Vol. IV (A), Pg. 7-16] 

 

02.09.1949 On the said date, the clauses of the State List were debated [Entry 49 & 

50 - corresponding entry in CAD are 53 and 54, respectively]. The said 

debates were very short and do not really shed any light on the issue.  

However, they are quoted for the sake of convenience :  

“State Lists 

 

Entry 53   

 

Entry 53, was added to the State List.   

 

Entry 54 Shri Brajeshwar Prasad : Sir, I move:  “That entry 54 of List II be 

transferred to List I.”  Mr. President : There is no other amendment.  

The question is:  “That entry 54 of List II be transferred to List I.”   

The amendment was negatived.   

 

Mr. President : The question is:  “That entry 54 stand part of List II.”   

The motion was adopted.   

Entry 54 was added to the State List.” 

 

Note It is submitted that subsequent to the 1935 Act, the British Cabinet 

Mission Plan outlined a broad federal structure for India, allocating only 
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defence, foreign affairs and communication to the Centre, with all 

residuary powers vested in State Governments. However, the Union 

Powers Committee, set up by the Constituent Assembly and chaired by 

Jawaharlal Nehru, stated that the Cabinet Mission Plan was no longer 

operative in light of partition and the Committee was not bound any 

more by the “limitations on the scope of Union Powers”. The said 

committee unanimously took the view that a weak central authority 

would be injurious to the interests of the country and concluded that 

“the soundest framework for our Constitution is a Federation, with a strong 

Centre”. During the Constituent Assembly discussions, Mr. B.R. 

Ambedkar stated that Draft Constitution was a federal constitution as it 

created such a “Dual Polity” and that the Legislative and executive 

authority was partitioned between the Centre and the States, not by any 

law to be made by the Centre, but by the Constitution itself. Ambedkar 

also explained that the drafters had sought to overcome two “inherent 

weaknesses of federalism” which he had identified to be rigidity and 

legalism. The Draft Constitution attempted to overcome these issues by, 

inter alia, specifying certain powers as concurrent, and by granting 

exclusive powers to the Centre over as many as 91 subjects.  

 

26.01.1950 With the adoption of the Constitution of India on 26th January 1950, the 

legislative powers of the Central government and the State governments 

were clearly defined. Entry 54 of List 1 in the Seventh Schedule of the 

Constitution empowered the Central government to regulate mining 

activities and development of minerals. Entry 23 of List I in the Seventh 

Schedule empowered the state governments to frame rules and 

regulations respect of mining activities and mineral development, 

subject to the provisions of List I. 

 

July 1951 The First five year plan was brought in to being. The following is an 

excerpt from the same :  

“CHAPTER 10  

MINERALS  

INTRODUCTION    

 

In the last two years the Government have laid the foundations for mineral 

development by:  
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(i) the announcement of a mineral policy; 

(ii) the expansion of the Geological Survey of India for implementing a 

programme of mineral exploration and development; and  

(iii) the establishment of a Bureau of Mines for securing co-ordinated 

development of the country's mineral reserves with due regard to 

conservation, especially of the higher grade ores.  

 

2. Although Progress has been made in the survey of mineral reserves in 

recent year's and the principal mineral regions have been ascertained, 

exploration has not been thorough or complete and present estimates of 

reserves are rough guesses. The Plan, therefore, provides for systematic 

detailed investigation and surveys by the Geological Survey of India, the 

Bureau of Mines and the National Laboratories for the quantitative and 

qualitative assessment of the country's reserves of important minerals. 

 

3. The position in regard to mineral resources, as at present known, may now 

be stated. Coal, iron ore, manganese ore, mica, gold, ilmenite, and building 

materials are produced in India in quantities of real importance to industry 

and other sectors of the economy. Other minerals of which India possesses 

good reserves are bauxite, industrial clays, steatite, chromite, atomic energy 

minerals - refractory minerals and abrasives. The more important minerals, 

supplies of which are inadequate for any large industrial development, are 

sulphur, copper, tin, nickel, lead, zinc, graphite, cobalt, mercury and liquid 

fuels. Except for these India is endowed with the basic mineral and power 

resources needed for industrial expansion though, in relation to the 

population, the reserves compare unfavourably, with the important mineral 

regions of the world. 

 

MINERAL POLICY  

 

4. Till recently the tendency in India was to exploit minerals largely for 

purposes of export; they were not regarded as a source of national wealth 

whose working and utilisation should be planned on sound economic 

principles in the best interests of the country. As minerals form the basis of 

modern industries in peace and in war, it is necessary to have a clear-cut policy 

for their working and utilisation. The keynote of this policy should be 

conservation and economic working. The essentials of such a policy of co-

ordinated and economic   development of the mineral resources should 

include:-  

(i) Appraisal of reserves: In regard to almost every mineral there is no reliable 

data on reserves. It is therefore necessary to investigate the mineral deposits 

in a systematic manner and prepare detailed maps. The more important 

minerals, whether for domestic   consumption, for defence purposes or for 

export, should be given high priority in this programme.    

 

xxx 

 

(iv) Statistics of Mineral Industry: · There is provision under the Act LIII of 1948 

for the collection of detailed statistics of the mining industry. The Bureau of 
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Mines should be empowered to collect statistics relating to the mining 

industry, so that they can be collated   and studied in relation to development 

and planning. Statistics regarding certain aspects of the mineral trade and 

mineral economics of other countries, which may have a bearing on India's 

economy, will also have to be collected. 

 

xxx 

 

PROGRAMME OF MINERAL DEVELOPMENT –  

 

11. It should be stated again that in regard to important minerals the reserves, 

though known to be large enough, are not known in sufficient detail especially 

in regard to quality for purposes of development. There is much work 

remaining to be done immediately in   exploration, estimation of reserves, 

improvement of mining, collection and organization of statistics and 

researches into the beneficiation and utilisation of minerals. The Government 

organisations mainly concerned in the execution of this programme are:  

 

1. The Geological Survey of lndia    

2. The Indian Bureau of Mines    

3. The National Fuel Research Institute 

4. The National Metallurgical Laboratory    

5. The Central Glass & Ceramic Research Institute 

 

Detailed programmes of work in order of priority to be carried out by the 

above organizations have been suggested in the Basic Plan. The Geological 

Survey of India, the National Research Institutes concerned and the Indian 

Bureau of Mines, have to be expanded in order to implement this programme 

of work during the next five-year period. Provision for this purpose amounting 

to about Rs. 1 crore has been made in the Plan.” 

 

The First Five Year Plan, therefore, emphasized the importance of 

mineral development founded on “on sound economic principles in the 

best interests of the country”. 

[See Vol. IV (K), Pg. 483-788 (Pg. 629, 630, 634)] 

February 

1956 

The Second Five year plan was brought about. The following is the 

relevant portion from the same :  

“II  

MINERALS  

1. The rate at which mineral development takes place and the extent to which 

minerals are used for industrial production are among the principal indicators 

of a country's economic development. Development programmes for 

minerals and for industries have to be closely integrated. The fact that on the 

eve of the second plan, when ambitious industrial programmes are envisaged, 

the exploration of India's mineral resources is incomplete, emphasises the 

urgency of obtaining more detailed knowledge of them. During the second 
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five-year plan, on account of the requirements of steel and transport, the 

development of coal production will claim the first attention. 

 

xxx 

 

7. During the second plan it is proposed to organise intensive surveys of the 

country's mineral resources. In established industries such as coal, new 

production has to come mainly from virgin areas, so that detailed prospecting 

of selected coalfields is an essential part of the production programme. The 

Geological Survey of India and the Indian Bureau of Mines will be expanded 

considerably. Details of their expansion programmes are under consideration. 

Their programmes of work will include investigations of all important minerals 

by geological and geophysical methods and drilling wherever necessary and 

the investigation of ground water resources and of the geological aspects of 

irrigation and power projects. Selected areas will be prospected in detail by 

the Indian Bureau of Mines. 

 

xxx 

 

SURVEY OF INDIA  

 

9. The work of the Survey of India has considerable bearing on the 

development of mineral resources, although it extends to several other fields 

as well. Maps are required for geological and geophysical investigations of 

minerals, mineral oil and groundwater and of the geological aspects of 

engineering. They are also required for other purposes like the development 

of forest resources, railways and roadways, irrigation and power projects. The 

work of the Survey of India, which is one of the oldest departments of the 

Government of India, was considerably dislocated during the second world 

war with the result that large arrears of work accumulated. In the post-war 

years additional demands have been placed on the organisation. To meet this 

situation, a programme of expansion and mechanisation was approved in 

1953. The programme of mechanisation is nearing completion. In view of the 

work load expected during the second plan, further expansion and 

mechanisation programmes, at a cost of Rs. 107 lakhs, have been approved 

for in the second five year plan. Provision has also been made for the 

reorganisation of the Geodetic and Research Branch of the Survey of India 

which is responsible for keeping up-to-date the levelling and triangulation 

work as well as magnetic data and for maintaining tidal and gravity surveys.” 

 

Again, the urgency of proper mineral development was highlighted.  

[See Vol. IV (K), Pg. 789-858 (Pg. 843, 845)] 

 

1956 The States Reorganisation Act, 1956 was a major reform of the 

boundaries of India's states and territories, organising them along 
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linguistic lines. Prior to this the States were not organized in properly 

discernible manner.  

 

29.07.1957 The MMRDA Bill was introduced in the Lok Sabha. 

 

13.11.1957 The motion for reference of the Bill to a Joint Committee of the Houses 

was moved by Shri Keshava Deva Malaviya was discussed in the Lok 

Sabha and adopted on the same day. 

 

19.11.1957 The Bill was debated in the Rajya Sabha.  

21.11.1957 The message from the Rajya Sabha was read out in the Lok Sabha. 

 
November – 

December 1957 
Committee held ten sittings in all. 

 

09.12.1957 The Report of the Committee was to be presented but was granted 

extension of time by the Lok Sabha on the 9th December, 1957 upto the 

16th December, 1957. 

 

13.12.1957 The Committee considered and adopted the Report.  

 

21.12.1957 The Mines and Minerals (Regulation and Development) Bill was 

debated in the Lok Sabha on 21.12.1957.  

 

24.12.1957 The Bill was debated and passed in the Rajya Sabha.  

 

28.12.1957 The MMDR Bill was passed.  

 

 

H. THE “PUBLIC INTEREST” INTERPRETATION OF ENTRY 54, LIST I AND ENTRIES 23 

AND 50 OF LIST II OF SCHEDULE 7 OF THE CONSTITUTION OF INDIA 

 

90. The primary legal issue that falls for consideration is the interplay of Entry 54, 

List I with Entry 50 of List II. In particular, the issue that arises is whether the 

enactment by Parliament of the MMDRA (and the provisions contained therein) 

constitutes a limitation “imposed by Parliament by law relating to mineral development” on 

the imposition of State tax on mineral rights. 

54



91. Parliament’s competence to legislate in the field of mines and mineral 

development, in the public interest, is described in Entry 54, List I, Schedule 7 of the 

Constitution of India, which reads as under: - 

“54. Regulation of mines and mineral development to the extent to which such 

regulation and development under the control of the Union is declared by Parliament 

by law to be expedient in the public interest.” [Emphasis supplied] 

 

92. Before adverting to other aspects, it is critical to note the Report of the Study 

Group on Revision of Rates of Royalty and Dead Rent. The report refers to the States 

duties/levies/cess etc. in the pre India Cement supra regime which provides a reality 

check on the issue. The said report shows that if the MMRDA is not held to be a 

complete code in matters concerning State impositions, what drastic consequences 

will follow – not in in an abstract situation, rather clearly evinced in reality and 

history.  

93. It is submitted that a decision permitting State to impose taxes on minerals / 

mineral rights would inevitably lead to a return to the scenario prevalent prior to the 

India Cements judgment. This would be contrary to public interest, and would 

impede overall mineral development, due to the load on the pricing structure. 

94. To get a sense of the scenario prior to India Cement, one may refer to the Rates 

of Cess / Tax imposed by states at that time, as derived from the “Report of the Study 

Group on Revision of Rates of Royalty and Dead Rent” published in March 1990. The 

rates imposed by certain mineral rich States are extracted below: - 
Sl. 

No. State Rate of Cess / Tax 

1.  Andhra Pradesh 

 

[Vol. IV(K), Pg. 1130] 

Cess at 25% of Royalty in Telangana area 

 

Cess at 37% of Royalty in Andhra area 

 

Mineral Rights Tax on Coal at 300% of royalty 

 

Mineral Rights Tax on Limestone at 150% of 

royalty 

 

Mineral Rights Tax on other minerals at 100% of 

royalty 

2.  Bihar 

 

[Vol. IV(K), Pg. 1131] 

Cess on iron ore at 300% of royalty. 

 

Cess on limestone and pyrites at 200% of royalty. 
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Cess on bauxite, chinaclay, dolomite and fireclay 

at 133.33% of royalty. 

 

Cess on copper ore, mica, quartz, quartzite,  

steatite and felspar at 100% of royalty. 

3.  Karnataka 

 

[Vol. IV(K), Pg. 1132] 

Mineral Rights Tax on  Copper ore, kyanite, 

manganese ore and quartzite at 50% of royalty. 

 

Mineral Rights Tax on magnesite and moulding 

sand at 100% of royalty. 

 

Mineral Rights Tax on Iron ore and limestone 

except Shahabad stone at 150% of royalty. 

 

Mineral Rights Tax on Gold at 500% of royalty. 

4.  Madhya Pradesh 

 

[Vol. IV(K), Pg. 1133] 

Cess at 100% of royalty or dead rent, whichever 

is higher. 

 

For coal, the rate was set at 125% of royalty or 

dead rent, whichever is higher. 

  

5.  Orissa 

 

[Vol. IV(K), Pg. 1134-

1135] 

Cess (as percentage of royalty): - 

i. Sand for stowing – 650% 

ii. Coal – 500% of royalty or 30% of Pit 

Mouth Value, whichever is higher. 

iii. Chromite – 400% 

iv. Iron Ore – 300% 

v. Andalusite, asbestos, bauxite, dolomite, 

ilmenite, iron ore (for other grades of 

ore), kyanite, lead ore, limshell, 

limestone, (except those meant for 

manufacture of cement), manganese ore 

(for internal consumption),mica, 

precious & semi precious stones, rutile, 

sillimanite, tin ore – 200%. 

vi. China, fireclay, limestone (for cement 

manufacture) – 200%. 

vii. Graphite – 150%. 

viii. All other minerals (not specified above) 

– 100%. 

6.  Rajasthan 

 

Land Tax – 4 times annual dead rent or twice the 

royalty, whichever is higher. 
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[Vol. IV(K), Pg. 1135] 

7.  Tamil Nadu 

 

[Vol. IV(K), Pg. 1136] 

Local Cess at 45% of royalty and local cess 

surcharge at 250% of royalty. 

 

Accordingly, it is submitted that a uniform fiscal and pricing structure under 

the MMDRA, regulated by the Central Government, would subserve mineral 

development in public interest, and prevent a return to the pre-India Cements scenario. 

95. It may further be noted that constitutional interpretation, especially in cases of 

conflict and overlap, ought to lean in favour of a construction which furthers public 

interest. This Hon’ble Court in Kalpana Mehta v. Union of India, (2018) 7 SCC 1 [5 

judges], has held as under : 

157. In the Indian context, this Court has recognised the comprehensive, 

progressive and engaging role of constitutional courts in a catena of judgments starting 

from Lakshmi Kant Pandey v. Union of India [Lakshmi Kant Pandey v. Union of India, 

(1984) 2 SCC 244] , Vishaka v. State of Rajasthan [Vishaka v. State of Rajasthan, (1997) 

6 SCC 241 : 1997 SCC (Cri) 932] , Prakash Singh v. Union of India [Prakash 

Singh v. Union of India, (2006) 8 SCC 1 : (2006) 3 SCC (Cri) 417] , Common 

Cause v. Union of India [Common Cause v. Union of India, (2018) 5 SCC 1] and Shakti 

Vahini v. Union of India [Shakti Vahini v. Union of India, (2018) 7 SCC 192] . In all these 

judgments, the dynamic and spirited duty of the Supreme Court has been recognised 

and it has been highlighted that this Court ought not to shy away from its primary 

responsibility of interpreting the Constitution and other statutes in a manner that is not 

only legally tenable but also facilitates the progress and development of the avowed 

purpose of the rights-oriented Constitution. The Constitution itself being a dynamic, 

lively and ever changing document adapts to the paradigm of epochs. That being the 

situation, it is also for this Court to take a fresh look and mould the existing precepts 

to suit the new emerging situations. Therefore, the constitutional courts should always 

adopt a progressive approach and display a dynamic and spirited discharge of duties 

regard being had to the concepts of judicial statesmanship and judicial engagement, 

for they subserve the larger public interest. 

 

96. Similarly in Union of India v. V. Sriharan, (2016) 7 SCC 1 [5 judges], it has been 

held as under :  

“173.7. The ratio and principles laid down by this Court as regards the interpretation 

and construction of the constitutional provisions which conflicts with the constitutional 

goal to be achieved should be eschewed and interest of the Nation in such situation 

should be the paramount consideration. Such principles laid down in the said context 

should equally apply even while interpreting a statutory provision having application 

at the national level in order to achieve the avowed object of national integration and 

larger public interest.” 

 

97. In Chief Justice of A.P. v. L.V.A. Dixitulu, (1979) 2 SCC 34 [5 judges], it has been 

held as under : 

57



“66. The primary principle of interpretation is that a Constitutional or statutory 

provision should be construed “according to the intent of they that made it” (Coke). 

Normally, such intent is gathered from the language of the provision. If the language 

or the phraseology employed by the legislation is precise and plain and thus by itself 

proclaims the legislative intent in unequivocal terms, the same must be given effect to, 

regardless of the consequences that may follow. But if the words used in the provision 

are imprecise, protean or evocative or can reasonably bear meanings more than one, 

the Rule of strict grammatical construction ceases to be a sure guide to reach at the 

real legislative intent. In such a case, in order to ascertain the true meaning of the terms 

and phrases employed, it is legitimate for the Court to go beyond the and literal 

confines of the provision and to call in aid other well recognised rules of construction, 

such as its legislative/history, the basic scheme and framework of the statute as a whole, 

each portion throwing light on the rest, the purpose of the legislation, the object sought 

to be achieved, and the consequences that may flow from the adoption of one in 

preference to the other possible interpretation. 

67. Where two alternative constructions are possible, the court must choose the 

one which will be in accord with the other parts of the statute and ensure its smooth, 

harmonious working, and eschew the other which leads to absurdity, confusion, or 

friction, contradiction and conflict between its various provisions, or undermines, or 

tends to defeat or destroy the basic scheme and purpose of the enactment. These 

canons of construction apply to the interpretation of our Constitution with greater 

force, because the Constitution is a living, integrated organism having a soul and 

consciousness of its own. The pulse beats emanating from the spinal cord of its basic 

framework can be felt all over its body, even in the extremities of its limbs. 

Constitutional exposition is not mere literary garniture, nor a mere exercise in grammar. 

As one of us (Chandrachud, J. as he then was) put it in Kesavananda Bharati case: [(1973) 

4 SCC 225, 969 (para 2017)] 

“While interpreting words in a solemn document like the Constitution, one must 

look at them not in a school-masterly fashion, not with the cold eye of a lexicographer, 

but with the realization that they occur in ‘a single complex instrument in which one 

part may throw light on the other’ so that the construction must hold a balance 

between all its parts.” 

 

98. In Jindal Stainless Ltd. v. State of Haryana, (2017) 12 SCC 1 [9 judges], it has 

been held as under : 

“15. It is trite that a narrow interpretation that may have the potential or tendency 

to subvert the delicate balance which the Framers of the Constitution had in mind while 

distributing legislative businesses including the sovereign power to levy taxes must be 

avoided and a construction that is most beneficial for a harmonious relationship 

between different limbs of the State including that between the Centre and the States 

or States inter se adopted. This may, at times, involve ironing out of rough edges which 

exercise a constitutional court must necessarily undertake to avoid confusion and 

resultant negation of the constitutional objectives.” 

 

99. In K.S. Puttaswamy (Privacy-9J.) v. Union of India, (2017) 10 SCC 1 [9 judges], 

it has been held as under : 

“130. Now, would this Court in interpreting the Constitution freeze the content of 

constitutional guarantees and provisions to what the Founding Fathers perceived? The 
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Constitution was drafted and adopted in a historical context. The vision of the Founding 

Fathers was enriched by the histories of suffering of those who suffered oppression and 

a violation of dignity both here and elsewhere. Yet, it would be difficult to dispute that 

many of the problems which contemporary societies face would not have been present 

to the minds of the most perspicacious draftsmen. No generation, including the 

present, can have a monopoly over solutions or the confidence in its ability to foresee 

the future. As society evolves, so must constitutional doctrine. The institutions which 

the Constitution has created must adapt flexibly to meet the challenges in a rapidly 

growing knowledge economy. Above all, constitutional interpretation is but a process 

in achieving justice, liberty and dignity to every citizen.” 

 

100. It is submitted that six judges of the Hon’ble Supreme Court, while discussing 

the overall expanse of the powers of the Parliament viz. the State Legislatures, 

specifically discussed the Entry 54 and the declarations under the 1948 Act and the 

1957 Act. The relevant portion of the judgment in State of W.B. v. Union of India, 

(1964) 1 SCR 371, are quoted as under :  

“38. It is pertinent also to note that under several entries of List I it is open to the 

Union Parliament to legislate directly upon properties which are situate in the States 

including properties which are vested in the States, for instance, Railways (Entry 22). 

Highways declared by or under law made by Parliament to be national highways (Entry 

23), Shipping and Navigation on inland waterways, declared by Parliament by law to be 

national waterways (Entry 24), Lighthouses including lightships etc. (Entry 26), Ports 

declared by or under law made by Parliament or existing law to be major ports (Entry 

27), Airways, aircraft and air navigation, provision of aerodromes etc. (Entry 29), Carriage 

of passengers and goods by railway, sea or air, or by national waterways in mechanically 

propelled vessels (Entry 30), property of the Union and the revenue therefrom, but as 

regards property situated in a State subject to legislation by the State, save insofar as 

Parliament by law otherwise provides (Entry 32), Industries, the control which by the 

Union is declared by Parliament by law to be expedient in the public interest (Entry 52), 

Regulation and development of oilfields and mineral oil resources, petroleum and 

petroleum products other liquids and substances declared by Parliament by law to be 

dangerously inflammable (Entry 53), Regulation of mines and, in mineral development 

(Entry 54). Regulation and development of inter-State rivers and river-valleys (Entry 56), 

Ancient and historical monuments and records and archaeological sites and remains 

declared to be of national importance (Entry 67). These are some of the matters in 

legislating upon which the Parliament may directly legislate in respect of property in 

the States. To deny to the Parliament while granting these extensive powers of 

legislative authority to legislate in respect of property situate in the State, and even of 

the State, would be to render the Constitutional machinery practically unworkable. It 

may be noticed that in the United States of America the authority of Congress to 

legislate on a majority of these matters was derived from the “Commerce clause”. The 

commerce clause is not regarded as so exclusive as to preclude the exercise of State 

legislative authority in matters which are local, in their nature or operation, or are mere 

aids to commerce. As observed in Cooley's Constitutional Limitations, 8th Edn., p. 3004 

Mr Justice Hughes, in delivering the opinion of Supreme Court of the United States, 

(in Minnesota Rate Cases, 230 U.S. 352 : 57 Law Edn. 1511) said: 

xxx 

59



Our Constitution recognises no such distinction between the operation of a State law 

in matters which are local, and which are inter State, If an enactment falls within the 

Union List, whether its operation is local or otherwise State legislation inconsistent 

therewith, will subject to Article 254(2) be struck down. 

40. The power to acquire land sought to be exercised by the Union, which is 

challenged by the State of West Bengal, is power to acquire in exercise of authority 

conferred by Sections 6, 7 and 9 of the Coal Bearing Areas (Acquisition and 

Development) Act, 1957, The Act was enacted for establishing in the economic interest 

of India greater public control over the coal mining in industry and its development by 

providing for the acquisition by the State of land containing or likely to contain coal 

deposits or of rights in or over such land for the extinguishment or modification of such 

rights accruing by virtue of any agreement, lease, licence or otherwise, and for matters 

connected therewith. By Entries 52 and 54 of List I the Parliament is given power to 

legislate in respect of: 

(52) “Industries, the control of which by the Union is declared by Parliament by 

law to be expedient in the public interest”. 

(54) “Regulation of mines and mineral development to the extent to which such 

regulation and development under the control of the Union is declared by 

Parliament by law to the expedient in the public interest”. 

In exercise of powers under Entry 36 of the Government of India Act, 1935 which 

corresponds with Entry 52 of the Constitution the Central legislature enacted the 

Minerals & Mining (Regulation & Development) Act, 53 of 1948. By Section 2 of the Act 

it was declared that it was expedient in the public interest that the Central Government 

should take under its control the regulation of mines and oil fields and development of 

minerals in the extent specified in the Act. ‘Mine’ was defined under the Act as meaning 

any excavation for the purpose of searching for or obtaining minerals and includes an 

oil well. No mining lease could be given after the commencement of the Act, otherwise 

than is accordance with the rules made under the Act. By Section 13 the provisions of 

the Act were to be binding on the Government, whether in the right of the dominion 

or of State. BY THE DECLARATION BY SECTION 2 THE MINERALS BECAME 

IMMOBILIZED. The Act is on the Statute Book, and the declaration, in the future 

application of the Act since the Constitution must also remain in force, as if it were 

made under Article 52 of the Constitution. 

41. After the Constitution, the Industries (Development & Regulation) Act, 65 of 

1951 was enacted by the Parliament. By Section 2 it was declared that it is expedient in 

the public interest that the Union should take under its control the industries specified 

in the First Schedule. In the Schedule item (3) “Coal, including Coke; and other 

‘derivatives’ was included as one of such industries. The legislature then enacted the 

Mines & Minerals (Regulation & Development) Act 67 of 1957. By Section 2 a 

declaration in terms similar to the declaration in Act 53 of 1948 was made. The Act 

deals with all minerals except oil, and enacts certain amendments in Act 53 of 1948. 

There being a declaration in terms of Item 52 the Parliament acquired exclusive 

authority to legislate in respect of Coal industry set out in the schedule to Act 65 of 

1951 and the State Government had no authority in that behalf.” 

 

101. The State Legislature’s competence to enact a regulatory law relating to 

regulation of mines and mineral development is expressly made subject to the 

provisions of List I dealing with the subject matter of regulation and development of 
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mines and mineral (i.e., including Entry 54 of List I). The legislative competence of the 

State to impose a tax on mineral rights is made subject to the exercise by Parliament 

of its legislative competence under, inter alia, Entry 54 of List I to make a law relating 

to mineral development that limits the power of the state to levy taxes on mineral 

rights. This is evident from a reading of Entries 23 and 50 of List II, Schedule 7 of the 

Constitution of India, extracted hereunder:  

“23. Regulation of mines and mineral development subject to the provisions of List I 

with respect to regulation and development under the control of the Union. 

…  

50. Taxes on mineral rights subject to any limitations imposed by Parliament by law 

relating to mineral development.” [Emphasis supplied] 

 

102. In interpreting these three legislative Entries, this Hon’ble Court may note that:  

a. The phrase “mineral development” is the common thread running through all 

three entries and was evidently of foremost concern to the framers of the 

Constitution. This cannot be lost sight of while interpreting the various entries. 

b. The repeated reference to “mineral development” across the three Entries 

provide that in addition to the well settled principles of interpretation of 

legislative entries, another principle can be added in this context, namely, that 

any ambiguity should be resolved by favouring an interpretation that advances 

the interests of mineral development.   

c. The framing of the Entries makes clear the Constitutional tilt in favour of control 

of mineral development being vested in Parliament; mineral development was 

therefore viewed as a matter of national interest rather than only a matter to be 

dealt with at only the level of individual states having mineral reserves;  

d. Accordingly, Parliament, by making a law in the public interest can – to the 

extent considered necessary – provide for central control over the regulation of 

mines and mineral development. The legislative competence in this regard is 

traceable to Entry 54 of List I.  

e. Entry 23 of List II and Entry 54 of List I are inextricably linked, since the former 

entry has been made subservient inter alia to the latter. A similar relationship 

exists between Entry 50 of List II and Entry 54 of List I, as brought out by the 

common reference to “mineral development” in both entries. In other words, a 

law enacted by Parliament which is traceable to Entry 54 of List I in public 

interest can limit the power of the state to tax minerals. The Constitution, 

therefore, tilts in favour of mineral development in public interest, and it is 

submitted that the appropriate interpretation of the Constitution and the 

statutory provisions must be one which advances this purpose. 
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I. WORDS AND PHRASES USED IN THE ENTRIES 

 

“Regulation” and “mineral development” in “public interest” 

 

103. It is submitted that “Regulation”, as a concept, includes prohibition within its 

scope. This was the ratio in State of T.N. v. Hind Stone, (1981) 2 SCC 20524 (in the 

context of mines and minerals) holds [See Vol. V(A), Pg. 133]:  

“10. One of the arguments pressed before us was that Section 15 of the Mines and 

Minerals (Regulation and Development) Act authorised the making of rules for 

regulating the grant of mining leases and not for prohibiting them as Rule 8-C sought 

to do, and, therefore, Rule 8-C was ultra vires Section 15. Well-known cases on the 

subject right from Municipal Corporation of the City of Toronto v. Virgo [1896 AC 88] 

and Attorney-General for Ontario v. Attorney-General for the Dominions [1896 AC 348] 

up to State of U.P. v. Hindustan Aluminium Corporation Ltd. [(1979) 3 SCC 229 : AIR 

1979 SC 1459 : (1979) 3 SCR 709] were brought to our attention. We do not think that 

“regulation” has that rigidity of meaning as never to take in “prohibition”. Much 

depends on the context in which the expression is used in the statute and the object 

sought to be achieved by the contemplated regulation. It was observed by Mathew, J. 

in G.K. Krishnan v. State of Tamil Nadu [(1975) 1 SCC 375 : AIR 1975 SC 583 : (1975) 2 

SCR 715, 721] : “The word ‘regulation’ has no fixed connotation. Its meaning differs 

according to the nature of the thing to which it is applied.” In modern statutes 

concerned as they are with economic and social activities, “regulation” must, of 

necessity, receive so wide an interpretation that in certain situations, it must exclude 

competition to the public sector from the private sector. More so in a welfare State. It 

was pointed out by the Privy Council in Commonwealth of Australia v. Bank of New 

South Wales [1950 AC 235 : (1949) 2 All ER 755 (PC)] — and we agree with what was 

stated therein — that the problem whether an enactment was regulatory or something 

more or whether a restriction was direct or only remote or only incidental involved, not 

so much legal as political, social or economic consideration and that it could not be 

laid down that in no circumstances could the exclusion of competition so as to create 

a monopoly, either in a State or Commonwealth agency, be justified. Each case, it was 

said, must be judged on its own facts and in its own setting of time and circumstances 

and it might be that in regard to some economic activities and at some stage of social 

development, prohibition with a view to State monopoly was the only practical and 

reasonable manner of regulation. The statute with which we are concerned, the Mines 

and Minerals (Development and Regulation) Act, is aimed, as we have already said more 

than once, at the conservation and the prudent and discriminating exploitation of 

minerals. Surely, in the case of a scarce mineral, to permit exploitation by the State or 

its agency and to prohibit exploitation by private agencies is the most effective method 

of conservation and prudent exploitation. If you want to conserve for the future, you 

must prohibit in the present. We have no doubt that the prohibiting of leases in certain 

cases is part of the regulation contemplated by Section 15 of the Act.” [Emphasis 

supplied] 

 

24 Vol. V(A), Pg. 121-136. 
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104. It is submitted that Hind Stone (supra.) was thereafter relied on in Quarry 

Owners' Assn. v. State of Bihar, (2000) 8 SCC 655,25 which also took the law forward, 

and clarified that “regulation” included the fixation of rates of royalties [See Vol.V, 

Pg. 1921-1922]: - 

“31. Returning to the present case we find that the words “regulation of mines and 

mineral development” are incorporated both in the Preamble and the Statement of 

Objects and Reasons of this Act. Before that we find that the Preamble of our 

Constitution in unequivocal words expresses to secure for our citizens social, economic 

and political justice. It is in this background and in the context of the provisions of the 

Act, we have to give the meaning of the word “regulation”. The word “regulation” may 

have a different meaning in a different context but considering it in relation to the 

economic and social activities including the development and excavation of mines, 

ecological and environmental factors including States' contribution in developing, 

manning and controlling such activities, including parting with its wealth, viz., the 

minerals, the fixation of the rate of royalties would also be included within its meaning. 

This Court in State of T.N. v. Hind Stone [(1981) 2 SCC 205] held: (SCC Headnote) 

“Word ‘regulation’ has not got that rigidity of meaning as never to take in 

‘prohibition’. In modern statutes concerned as they are with economic and social 

activities, ‘regulation’ must of necessity, receive so wide an interpretation that in 

certain situations, it must exclude competition to the public sector from the 

private sector. More so in a welfare State. Much depends on the context in which 

the expression is used in the statute and the object sought to be achieved by the 

contemplated legislation. Each case must be judged on its own facts and in its 

own setting of time and circumstances and it may be that in regard to some 

economic activities and at some stage of social development, prohibition with a 

view to State monopoly is the only practical and reasonable manner of regulation. 

The Mines and Minerals (Development and Regulation) Act aims at the 

conservation and the prudent and discriminating exploitation of minerals and 

prohibiting of leases in certain cases is part of the regulation contemplated by 

Section 15 of the Act.” 

So in regulating mineral development, the royalty/dead rent is the inherent part of it. 

The State has thus before it a number of factors, as aforesaid, which would guide it to 

fix, enhance or modify the rate of royalty/dead rent payable by a lessee. The 

conservation and regulation of mines and mineral development includes wide activity 

of the State including parting with its wealth, which are all relevant factors to be taken 

into consideration as a guiding force for fixing such royalty/dead rent. For 

interpretation of a statute with reference to “Preamble” we may usefully refer the case 

of Bhatnagars & Co. Ltd. v. Union of India [AIR 1957 SC 478 : 1957 SCR 701] where the 

Constitution Bench held: 

“In other words, in considering the question as to whether guidance was afforded 

to the delegate in bringing into operation the material provisions of the Act by 

laying down principles in that behalf, the Court considered the statement of the 

principles contained in the Preamble to the Act as well as in the material 

provisions of Section 3 itself. This decision shows that if we can find a reasonably 

clear statement of policy underlying the provisions of the Act either in the 

provisions of the Act or in the Preamble, then any part of the Act cannot be 

25 Vol. V, Pg. 1895-1936. 
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attacked on the ground of delegated legislation by suggesting that questions of 

policy have been left to the delegate.” 

With reference to the “regulation of mines and mineral development, with reference to 

the minor minerals, the policy of the Act is communicating loudly from its rooftop, that 

let it be done by the delegatee State who is fully aware of the local conditions as such 

minerals are also used for the local purposes and on whom this largesse falls. What the 

delegatee should do and what it should not do is also enshrined in the Act. Section 18 

is also not excluded from its application to the minor mineral development. Under it, 

duty is cast on the Central Government to take all necessary steps for the conservation 

and systematic development of minerals in India. Its sub-section (2) focuses the 

periphery within which it has to do and what not to do. This itself is a guidance which 

the “State” may take note of while framing its own rules. Similarly Section 23-C gives 

detailed guidance on what the State should provide to check illegal mining, storage 

and transportation.” [Emphasis supplied] 

 

105. “Mineral development” is further analyzed in Premium Granites v. State of 

T.N., (1994) 2 SCC 691,26 which observes: - 

“48. After considering the facts and circumstances of the case and giving our careful 

consideration to the arguments advanced by the learned counsel for the respective 

parties, it appears to us that the MMRD Act was enacted by Parliament under Entry 54 

List I of the Seventh Schedule to the Constitution. The aforesaid entry enables the 

Central Government to regulate mines and mineral development in public interest by 

making such declaration and Parliament, has in fact, made such declaration by Section 

2 of the MMRD Act. In respect of minor minerals, Parliament by the said MMRD Act has 

left the powers of regulating minor minerals to the State Governments under Section 

15 of the MMRD Act. Different State Governments have exercised such power under 

Section 15 of the MMRD Act and State of Tamil Nadu has enacted in 1959 the Mineral 

Concession Rules. There is no dispute that the MMRD Act and the rules framed 

thereunder either by the Central Government or by the State Government are for 

mineral development subserving the cause of public interest. It cannot also be disputed 

that mineral development is not a vague expression and the MMRD Act and the rules 

framed under it, clearly furnish the scope and purport of the word “mineral 

development”. It has been very reasonably contended that scientific exploitation of 

minerals without waste is undoubtedly a part of mineral development as envisaged by 

the MMRD Act and the rules framed thereunder. The expression “public interest” finds 

place in the Constitution and in many enactments which have since been noted and 

considered by this Court in various decisions. The said expression is, therefore, a word 

of definite concept. There is also force in the contention of the appellants that the 

guidelines need not be expressly found in the impugned provisions but such guidelines 

can be gathered from the setting of the Act and the rules framed thereunder. Such 

contention gets support from the decisions of this Court in P.J. Irani [(1962) 2 SCR 169 

: AIR 1961 SC 1731] , S. Kandaswamy Chettiar [(1985) 1 SCC 290] , Jalan Trading 

Co. [(1967) 1 SCR 15 : AIR 1967 SC 691 : (1966) 2 LLJ 546] , Workmen of Meenakshi Mills 

Ltd. [(1992) 3 SCC 336 : 1992 SCC (L&S) 679] 

… 

51. “Public interest” is a paramount consideration in the MMRD Act itself and the rules 

framed thereunder cannot but subserve “public interest” in furthering the cause of 

mineral development. We are, therefore, unable to hold that Rule 39 is per se obnoxious 

26 Vol. V, 
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and having contained unbridled, unguided and uncanalised discretionary power 

offends Article 14 of the Constitution. 

… 

53. Although, at the first glance, such argument appears to be reasonable but on closer 

scrutiny the same does not appear to be sustainable. The Mineral Concession Rules 

have been framed by the State of Tamil Nadu in exercise of power under Section 15(1) 

of the MMRD Act for development of minor minerals in the State “in public interest”. 

The development of minor minerals cannot and should not be confined to a set 

principle or policy. With the advancement of technology and changes in the social, 

economic and political set-up in the country and also changes in the economic and 

political scenario in other countries, there are bound to be exigencies requiring 

reappreciation of the policy of the development of minor minerals in the State. As a 

matter of fact, the Government of Tamil Nadu has from time to time changed its policy 

as to the manner in which the exploitation of granite in the State should be made in 

respect of revenue lands by different agencies and under different operational 

methodology. It does not appear to us that consideration of foreign exchange and 

export of granite in the State by effective and scientific exploitation of quarrying, 

polishing, and sizing of the granite will be alien to the consideration of mineral 

development in “public interest”.” [Emphasis supplied] 

 

106. The above decision in Premium Granites (supra.) is significant in two respects: - 

a. It adds to our understanding of the term “mineral development” as including 

scientific exploitation of minerals, thereby adding to the meaning of the term as 

reflected in Section 18 of the MMDRA. 

b. It also adds that considerations of export and foreign exchange form part of 

mineral development in “public interest”. 

107. Further, in Bihar Public Service Commission v. Saiyed Hussain Abbas 

Rizwi, (2012) 13 SCC 61, it was observed: - 

“22. The expression ‘public interest’ has to be understood in its true connotation so as 

to give complete meaning to the relevant provisions of the Act. The expression ‘public 

interest’ must be viewed in its strict sense with all its exceptions so as to justify denial 

of a statutory exemption in terms of the Act. In its common parlance, the expression 

‘public interest’, like ‘public purpose’, is not capable of any precise definition . It 

does not have a rigid meaning, is elastic and takes its colour from the statute in which 

it occurs, the concept varying with time and state of society and its needs. [State of 

Bihar v. Kameshwar Singh (AIR 1952 SC 252)]. It also means the general welfare of 

the public that warrants recommendation and protection; something in which the 

public as a whole has a stake [Black’s Law Dictionary (Eighth Edition)].” [Emphasis 

supplied] 

 

Interpretation of the word “Mine” 

 

108. It is submitted that “Mine” is defined in Black’s Law Dictionary as follows: - 

“An excavation in the earth from which ores, coal, or other mineral substances are 

removed by digging or other mining methods, and in its broader sense it denotes the 
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vein, lode, or deposit of minerals. Atlas Milling Co. v. Jonas, C.C.A.Okl., 115 F.2d 61, 63. 

It may include open cut, strip, or hydraulic methods of mining. Rudd v. Hayden, 265 Ky. 

495, 97 S.W.2d 35, 37.” 

 

109. The definition of “Mine” in “Words and Phrases”, 3rd  Ed., Pg. 145 is as 

follows:- 

“The word ‘mine’ is not a definite term, but is susceptible of limitation or expansion 

according to the intention with which it is used. 'Mine' originally meant an underground 

excavation made for the purpose of getting minerals, but in particular contexts the 

word has been given differing meanings. Thus, it has been interpreted so as to include 

a place where minerals commonly worked underground are in the particular case being 

worked on the surface, as in opencast coal workings and in certain ironstone mines. 

 

It may also denote a stratum, vein or seam of mineral, as in the phrase 'all that mine, 

vein, or seam of coal'. If, in such a case, the mine is unopened, it is clear that the word 

is used in the sense of a stratum of mineral. Where so used, the primary meaning of 

'mine' is that of a vein or seam, but it may be used in a wider sense to denote a number 

of veins or seams, or in a narrower sense to denote only that part of a vein or seam 

which is within a particular tenement. 

 

A further meaning of 'mine' includes not only the mineral deposits but also so much of 

the adjoining strata, whether above or below, as it may be necessary to remove for the 

purpose of working the mineral in a proper manner. The word has also been given, in 

some cases, a meaning which includes, in addition to the mineral itself, the space 

created as the mineral is being worked, and the space left when the mineral has been 

worked out. (31 Halsbury’s Laws (4th edn) para 1)” [Emphasis supplied] 

 

110.  Therefore, “mine” is a term of wide import, which includes the mineral 

deposits. Therefore, the legislative power to regulate mines is a power to regulate all 

aspects of mines, mining and underlying mineral deposits. 

 

“Mineral Rights” (as opposed to surface rights) 

 

111. To understand Entry 50, List II, however, it would be important to understand 

the meaning of “mineral rights”. “Mineral right” is defined in Black’s Law Dictionary 

as follows: - 

“An interest in minerals in land, with or without ownership of the surface of the land. A 

right to take minerals or a right to receive a royalty. Missouri Pac. R. Co. v. Strohacker, 

202 Ark. 645, 152 S.W.2d 557, 561.” [Emphasis supplied] 

 

112. The meaning of these phrases become apparent from the following excerpt 

from Corpus Juris Secundum: - 

“The term "mineral right" has a well-recognized meaning. It is the right or title to all, or 

to certain specified, minerals in a given tract. It is a broader term and is more inclusive 

than the term "oil and gas”,  and it has been held that, in the light of the surrounding 
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facts and circumstances under which it is used, it may not necessarily include the right 

to oil and gas. "Mineral interests" in land means all the minerals beneath the surface. 

…  

The term “surface” usually refers to that part of the earth lying over the minerals in 

question. 

… 

The word “surface” in mining controversies, unless the contract or conveyance 

otherwise defines it, means that part of the earth or geologic section lying over the 

minerals in question," the non-mineral portion of land, which is capable of being used 

for agricultural purposes.  

 

As used in an instrument conveying "surface rights" the term means the entire surface 

of the land, reserving the minerals to the grantor.”” 

 

113. Therefore, the State’s legislature’s competence to tax mineral rights means that 

the levy that it can impose is on right to extract the minerals, and not on other aspects 

like mining activities and/or the minerals produced.  

 

J. ANALYSIS OF CASE LAW 

 

The Hingir-Rampur decision 

 

114. The judgment of a Constitution Bench of this Hon'ble Court in Hingir-Rampur 

Coal Co. v. State of Orissa, 1960 SCC OnLine SC 60; [1961] 2 SCR 537 (“Hingir Rampur”) 

[Vol. V, Pg. 142-174] provides a firm foundation for undertaking an analysis of the 

provisions of the 1957 Act in the background of the relevant legislative entries in List 

I and II. No aspect of the judgment of Court has been doubted in any subsequent 

decision including India Cements and Kesoram. To the contrary, the law laid down in 

Hingir Rampur has been followed and/or cited with approval by all subsequent 

decisions. 

115. Hingir Rampur concerned the validity of a State Act which empowered the 

State Government to impose a cess or fee on value of the minerals as determined at 

the pit’s mouth.  The cess/fee was challenged on the basis that it was a duty of excise 

relatable to Entry 84 of List I and that the State Legislature was therefore not 

competent to impose the levy. The second limb of the challenge, to the extent relevant 

for present purposes, was that even if it was a fee relatable to Entry 23 read with Entry 

66 of List II, it was hit by Entry 54 of List I read with the MMDRA, 1948.  

116. The first argument was rejected by the majority of the Court, which found that 

the form of the levy, although relevant in determining its character, was a matter of 

convenience and not determinative of the nature of the levy. It was held that though 

the method by which an impost is levied may be relevant in determining its character, 

67



its significance and effect cannot be exaggerated. The levy was therefore found to be 

neither a tax nor a duty but a fee.  

117. As regards the second argument, the issue involved determining whether the 

power of the state to levy the fee - which was traceable to Entry 66 read with Entry 23 

of List II - had been limited by the law made by Parliament under Entry 54 of List I, 

viz., the MMDRA, 1948. In this regard, the Court held (para 24) [Vol. V, Pg. 155]:   

“…The effect of reading the two Entries together is clear. The jurisdiction of the State 

Legislature under Entry 23 is subject to the limitation imposed by the latter part of the 

said Entry. If Parliament by its law has declared that regulation and development of 

mines should in public interest be under the control of the Union, to the extent of such 

declaration the jurisdiction of the State Legislature is excluded. In other words, if a 

Central Act has been passed which contains a declaration by Parliament as required by 

Entry 54, and if the said declaration covers the field occupied by the impugned Act the 

impugned Act would be ultra vires, not because of any repugnance between the two 

statutes but because the State Legislature had no jurisdiction to pass the law. The 

limitation imposed by the latter part of Entry 23 is a limitation on the legislative 

competence of the State Legislature itself. This position is not in dispute.”  

 

118. The decision in Hingir Rampur however turned on the issue of whether the 

phrase “declared by Parliament by law” occurring in Entry 54 of List I could be 

interpreted as including a declaration in a pre-constitutional (Dominion) Law. This 

issue was answered in the negative, the Court holding (para 34, 35) ) [Vol. V, Pg. 159-

160]:  

“…Unless a declaration is made by Parliament after the Constitution came into force it 

will not satisfy the requirements of Entry 54, and that inevitably would mean that the 

impugned Act is validly enacted under Entry 23 in List II of the Seventh Schedule.  

…..  

Therefore, we reach this position that the field covered by Act 53 of 1948 is substantially 

the same as the field covered by the impugned Act but the declaration made by Section 

2 of the said Act does not constitutionally amount to the requisite declaration by 

Parliament, and so the limitation imposed by Entry 54 does not come into operation in 

the present case.  

….. 

In the absence of the requisite parliamentary declaration the legislative competence of 

the Orissa Legislature under Entry 23 read with Entry 66 is not impaired, and so the said 

Legislature is competent either to repeal, alter or amend the existing law which is the 

Central Act 53 of 1948; in effect, after the impugned Act was passed, so far as Orissa is 

concerned the Central Act must be deemed to be repealed.” 

 

119. Nevertheless, the Court undertook an examination of the provisions of the 1948 

Act and held as follows (para 25) [Vol. V, Pg. 155-156]:   

“…Section 6 of the Act, however, empowers the Central Government to make rules by 

notification in the Official Gazette for the conservation and development of minerals. 

Section 6(2) lays down several matters in respect of which rules can be framed by the 

Central Government. This power is, however, without prejudice to the generality of 
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powers conferred on the Central Government by Section 6(1). Amongst the matters 

covered by Section 6(2) is the levy and collection of royalties, fees or taxes in respect 

of minerals mined, quarried, excavated or collected. It is true that no rules have in fact 

been framed by the Central Government in regard to the levy and collection of any 

fees; but, in our opinion, that would not make any difference. If it is held that this Act 

contains the declaration referred to in Entry 23 there would be no difficulty in holding 

that the declaration covers the field of conservation and development of minerals, and 

the said field is indistinguishable from the field covered by the impugned Act. What 

Entry 23 provides is that the legislative competence of the State Legislature is subject 

to the provisions of List I with respect to regulation and development under the control 

of the Union, and Entry 54 in List I requires a declaration by Parliament by law that 

regulation and development of mines should be under the control of the Union in 

public interest. Therefore, if a Central Act has been passed for the purpose of providing 

for the conservation and development of minerals, and if it contains the requisite 

declaration, then it would not be competent to the State Legislature to pass an Act in 

respect of the subject-matter covered by the said declaration. In order that the 

declaration should be effective it is not necessary that rules should be made or 

enforced; all that this required is a declaration by Parliament that it is expedient in the 

public interest to take the regulation and development of mines under the control of 

the Union. In such a case the test must be whether the legislative declaration covers 

the field or not. Judged by this test there can be no doubt that the field covered by the 

impugned Act is covered by the Central Act 53 of 1948.” 

 

120. The Court in Hingir Rampur made it clear (para 37)27  that in view of its 

conclusion that the law was relatable to Entry 23 and 66 of List II, which remained 

unimpaired in view of the absence of a law under Entry 54 of List I, there was no 

necessity to consider whether the impugned Act could be justified under Entry 50 of 

List II.  

121. It is respectfully submitted that the ratio of Hingir Rampur, to the extent relevant 

to the present reference, is that the effect of a law enacted with reference to the field 

of legislation carved out in Entry 54 of List I is to “cover the field” in so far as the subject 

matter of mineral development and conservation is concerned. If the Central Law 

contains the declaration specified in Entry 54 of List I, the State Legislature would not 

be competent to pass an Act in respect of the subject-matter covered by this 

declaration. The Court examined the declaration in Section 2 of the 1948 Act and 

found that the subject matter of Entry 23 of List II was covered by the declaration. 

Specifically, the Court examined the width and plenitude of the declaration contained 

in Section 2 of the Act and found that the said declaration was sufficient to occupy the 

field even in so far as a levy determined with reference to minerals was concerned 

(“the declaration covers the field of conservation and development of minerals, and the said 

field is indistinguishable from the field covered by the impugned Act” – para 24 at Vol. V, 

27 Vol. V at Pg. 162. 
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Pg. 155), despite the fact that the declaration itself contained no such specific language 

or indication. Therefore, but for the finding that the 1948 Act was not a law made by 

Parliament in the sense of Entry 54 of List I, the levy would have been struck down 

on the ground that the State Legislature did not have the legislative competence to 

enact it.  

 

Analysis of statutory provisions in light of the decision in Hingir-Rampur 

 

122. The declaration under Section 2 of the 1948 Act is pari materia with that in 

Section 2 of the 1957 Act: 

Declaration in Section 2 of 1948 Act Declaration in Section 2 of 1957 Act 

Declaration as to expediency of control by 

Central Government: It is hereby declared 

that it is expedient in the public interest that 

the Central Government should take under 

its control the regulation of mines and 

oilfields and the development of minerals to 

the extent hereinafter provided. 

Declaration as to the expediency of Union control.— 

It is hereby declared that it is expedient in the public 

interest that the Union should take under its control 

the regulation of mines and the development of 

minerals to the extent hereinafter provided. 

 

123. As per the law laid down in Hingir Rampur, this declaration would also cover 

the field of a levy which operates with reference to the subject matter of the 1957 Act, 

namely, minerals and mineral development.  

124. The width and breadth of the coverage of the provisions of the 1957 Act must 

be interpreted with reference to the declaration under Section 2 of the Act. This is not 

only of relevance in determining the legislative field occupied under Entry 23 of List 

II, but also for a determination of the extent to which the regulation of mines and 

mineral development “is declared by Parliament by law to be expedient in the public 

interest” for the purposes of Entry 50 of List II.  

125. The declaration in Section 2 of the 1957 Act makes it clear that Parliament has 

found it expedient in public interest to “take under its control the regulation of mines and 

the development of minerals”. This is language of wide coverage, which must be 

interpreted widely so as to advance rather than retard the considerations of public 

interest that animated Parliament’s enactment of the 1957 Act.  The qualification 

contained in Section 2, i.e., “to the extent hereinafter provided”, must be read in the light 

of Parliament’s stated intention to “take under its control” matters relating to mines and 

mineral development in the public interest. Therefore, if a matter has a nexus with 

mines and mineral development and therefore can reasonably be inferred to fall 

within the coverage of the 1957 Act, it must be presumed that Parliament has intended 

to occupy the legislative space in regard to this matter.  

70



126. An indication of the extent to which Parliament has occupied the legislative 

field in respect of the subject matter of mines and mineral development is provided 

in Section 18(1) of the 1957 Act, which imposes on the Central Government the duty 

to “take all such steps as may be necessary for the conservation and systematic development of 

minerals in India”. The enumeration in Section 18(2) of specific matters to be regulated 

by the Central Government is expressly clarified to be without prejudice to the 

generality of the language specified in Section 18(1).  

127. In this view of the matter, the correct approach, it is submitted, is to discern 

whether anything in the 1957 Act supports the inference that Parliament has abjured 

from occupying the legislative space of statutory levies on mines and mineral 

development. Absent such specific statutory indication, the default position must be 

that a matter otherwise relatable to mines and mineral development is squarely 

covered by the 1957 Act. As submitted below, this interpretation is reinforced by a 

holistic reading of the provisions of the 1957 Act. 

128. In Hingir Rampur, the Court examined the rule-making power conferred under 

Section 6(1) of the 1948 Act, noting specifically that wide powers had been conferred 

on the Central Government to make rules for the conservation and development of 

minerals. A similarly wide rule-making power has been conferred on the Central 

Government under Section 13(1) of the 1957 Act. The enumeration of specific matters 

in respect of which the Central Government has explicitly been conferred rule-making 

power in Section 6(2) of the 1948 Act and Section 13(2) of the 1957 Act respectively, is 

clarified in these provisions themselves to be “without prejudice to the generality” of the 

preceding sub-section.  

129. Section 6(2)(i) of the 1948 Act specifically recognised the power of the Central 

Government to make rules providing for “the levy and collection of royalties, fees, or 

taxes in respect of minerals mined, quarried, excavated or collected”. In exercise of its 

powers under this provision, the Central Government notified the Mineral 

Concession Rules, 1949. Rule 41 of the said Rules provided for exaction of 

royalty/dead rent. The absence of a provision similar to Section 6(2)(i) in the 1957 Act 

does not mean that Parliament has not “covered the field” in respect of statutory levies 

on mineral rights, or that it has not legislated in a manner analogous to the 1948 Act 

to limit the power of the state to tax mineral rights. Such an interpretation would be 

in the teeth of the plain language of Section 13(1), which makes it clear that the various 

matters enumerated in Section 13(2) are only illustrative of the width and plenitude 

of the subject matter of the statutory delegation by Parliament under the 1957 Act. 

Section 13(1) of the 1957 Act militates against any argument that any matter relating 
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to mineral development that has not been specifically dealt with in a provision of the 

1957 Act must be understood as falling outside legislative field occupied by 

Parliament with reference to Entry 54 of List I. To the contrary, Section 13(1) makes 

clear the Parliamentary intent to cover the field “in respect of minerals and for purposes 

connected therewith” 

130. The judgment in Hingir Rampur also repels any suggestion that Parliament 

needs to specifically legislate into existence a limitation on the imposition of a 

statutory levy by a State in order for the same to operate as a limitation on the 

legislative field of the State Legislature under Entry 50 of List II. The Court, after 

noting Section 6(1) and 6(2) of the 1948 Act, held that it was of no relevance that a rule 

in respect of “royalties, fees or taxes in respect of minerals mined, quarried, excavated or 

collected” had not been made in exercise of the statutory delegation by Parliament. 

What was of relevance was that the legislative field in this regard had been covered 

by the very enactment of Section 6 of the 1948 Act, which, by necessary implication 

was found to limit the legislative power of the State to impose the levy on the value 

of the minerals.  

131. It is respectfully submitted that the law laid down in Hingir Rampur is 

applicable a fortori to limit the legislative competence of the State Legislature 

following the enactment of the 1957 Act. The 1948 Act, with which Hingir Rampur was 

concerned, did not specify any statutory levy having a nexus with mines and mineral 

development. The 1957 Act, on the other hand, does so. Sections 9(1) and (2) imposes 

a fiscal levy “in respect of any mineral removed or consumed” by the holder of a mining 

lease from the leased area, whether such lease has been granted before or after the 

commencement of the Act. Section 9(3) reserves for exercise by the Central 

Government the power to reduce or enhance such levy “in respect of any mineral”.  

132. The proviso to Section 9(3) imposes a limitation on the exercise of this power 

by the Central Government. A reading of the various sub-sections of Section 9 with 

Sections 13 and 18 of the 1957 Act make it clear that Parliament has enacted a complete 

code with regard to statutory levies. A fundamental feature of this statutory code is 

that the Central Government alone has been conferred the power to fix the statutory 

levy, such power being canalised by Parliament’s stipulations of limitations on 

enhancement of the levy. The immediately apparent features of this statutory code are 

(i) uniformity of rates across the country in regard to a particular mineral and (ii) 

consistency and predictability of the price so fixed, since the rates once fixed cannot 

be enhanced for a period of three (3) years.   

72



133. Since the power to impose a statutory levy has been reserved by Parliament 

under the 1957 Act for exercise by a particular Government (the Central Government) 

and the manner of such exercise has been specified and made subject to limitations 

specified by Parliament, it follows that the legislative power to impose a statutory levy 

in the form of a tax on mineral rights has been limited, since States cannot impose a 

statutory levy “in respect of any mineral removed or consumed” by a lease holder 

from the leased area. Where the repository of the exclusive statutory power in any 

regard has been made subject to limitations imposed under law by Parliament, such 

limitations cannot be subverted by a law enacted by the State Legislature. Further, 

any levy (regardless of its nomenclature or method of valuation) which has the effect 

of enhancing the exaction under law “in respect of any mineral removed or 

consumed” by a lease holder from the leased area would be in breach of the proviso 

to Section 9(3).  Such levy would be in contravention of the limitation imposed under 

the 1957 Act and therefore, without legislative competence, since the taxing power of 

the State Legislature under Entry 50 of List II can be limited by a law made by 

Parliament and has been limited inter alia by Section 9 of the MMDRA.  

134. The final link in this chain is Section 25 of the 1957 Act, which once again 

provides an indication of the extent of the occupation of the legislative field in respect 

of statutory levies on mines and mineral development. Section 25 provides for 

recovery of “(a)ny rent, royalty, fee or other sum due to the Government under this Act or 

the rules made thereunder” (emphasis added). In effect, Parliament has made it clear 

that any statutory levy of any nomenclature shall be only one imposed within the four 

corners of the 1957 Act, and shall be recovered only where authorised by the 1957 Act. 

Reference in this regard may also be had to Section 21(2) of the 1957 Act, which again 

speaks of the recovery of any “royalty or tax” from a person raising any mineral from 

any land without lawful authority. This reinforces that the 1957 Act does occupy the 

field in relation to any statutory levy on mines and minerals. 

135. One behalf of the States, reliance has been placed on Section 29 of the 1957 Act. 

This provision states that “(a)ll rules made or purporting to have been made” under the 

1948 Act, shall, “in so far as they relate to matters for which provision is made in this Act 

and are not inconsistent therewith, be deemed to have been made under this Act as if this Act 

had been in force on the date on which such rules were made and shall continue in force…”. 

The States have sought to narrow the scope of the phrase “(a)ny rent, royalty, fee or 

other sum due” occurring in Section 25 by contending that this must be read as limited 

to a tax imposed by the Central Government during the period in which the 1948 Act 

was in operation, which is preserved by Section 29 and, by a legal fiction, is deemed 

to be a levy imposed under the 1957 Act. In this regard, it has been pointed out that 
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while Section 6(2)(i) contemplated rule-making power of the Central Government in 

respect of the levy and collection of royalties, fees or taxes, there is no corresponding 

provision in the 1957 Act.  

136. It is respectfully submitted that the States’ reliance on Section 29 is in fact self-

defeating. Firstly, Rule-making power under the 1948 Act under Sections 6 and 7 was 

conferred exclusively on the Central Government. What is preserved under Section 

29 of the 1957 Act is (in relevant part) a Rule made by the Central Government in 

exercise of its powers under Section 6 of the 1948 Act which provides for the levy and 

collection of royalties, fees or taxes in respect of minerals mined, quarried, excavated 

or collected. It is the common position that no rule imposing a tax was made by the 

Central Government in exercise of its powers under Section 6(2)(i). This position was 

noted by the Court in Hingir Rampur, and the Court held (as noted above) that the 

absence of such a Rule did not detract from the position that the legislative field in 

this regard had been occupied by Section 6 even de hors the framing of a Rule in 

exercise of the rule-making power.   

137. Secondly, and assuming without conceding that a state levy of the sort under 

consideration in Hingir Rampur could at all enjoy the benefit of the savings provision 

in Section 29, this would amount to an admission by the State Government that the 

legislative field in respect of all fiscal levies (including taxes) has been covered in the 

1957 Act as well. This is because, under Section 29, a levy would be saved only “in so 

far as they relate to matters for which provision is made in this (i.e., the 1957) Act and are not 

inconsistent herewith”. In order for the state to contend that a tax imposed by the State 

in the statutory context of the 1948 Act has been saved by the 1957 Act, it must accept 

that the 1957 Act covers the subject matter of – or legislates in a manner that takes 

within its fold – all statutory levies in respect of the subject matter of mines and 

minerals, including taxes. Further it must be accepted that the tax saved is “not 

inconsistent” with the provisions of the 1957 Act, i.e., that the provisions of the 1957 

Act are not inconsistent with the inferring of a limitation on the taxing power of the 

State.  

138.  Far from advancing the case of the States, Section 29 therefore makes it clear 

that the 1957 Act must be read as occupying the field of all statutory levies in respect 

of mines and minerals and therefore imposing a corresponding limitation on the 

taxing power of the State under Entry 50 of List II. This conclusion is reinforced by the 

legal fiction created in the latter portion of the provision, which stipulates that (in 

relevant part) a limitation on the taxing power of the State in the form of a Rule made 

by the Central Government under the 1948 Act which has been saved under the 1957 

Act would be deemed to have been made under the 1957 Act. The very enactment of 
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this legal fiction makes it clear that Parliament has, in enacting the 1957 Act, legislated 

in the manner contemplated in Entry 50 of List II to limit the power of the state to levy 

a tax on minerals. 

 

The decision in M.A. Tulloch’s case 

 

139. The above interpretation of the legal position emerging from the judgment in 

Hingir Rampur is reinforced by the judgement in State of Orissa v. M.A Tulloch and 

Co. 1963 SCC OnLine SC 18; [1964] 4 SCR 461 [Vol. V, Pg. 278-295] (“Tulloch”). The 

subject matter of Tulloch was the very same cess that had been upheld in Hingir 

Rampur on the basis that there was no operative declaration under any law made by 

Parliament which limited the legislative power of the state under Entry 23 of List II. 

In Tulloch, the vires of this levy was tested against the 1957 Act, a law made by 

Parliament which unambiguously contained the requisite declaration in Section 2. The 

first issue that arose for consideration was the scope of the “extent to which regulation 

and development under the control of the Union has been declared by Parliament to be 

expedient in the public interest”. This issue was framed by the Court as follows (para 6) 

[Vol. V, Pg. 281]: 

“It would, however, be apparent that the States would lose legislative competence only 

to the “extent to which regulation and development under the control of the Union has 

been declared by Parliament to be expedient in the public interest”. The crucial enquiry 

has therefore to be directed to ascertain this “extent” for beyond it the legislative power 

of the State remains unimpaired.”  

 

140. In undertaking this inquiry, the Court analysed the provisions of the 1957 Act, 

including Sections 9, 13, 18 and 25 discussed above, and framed the following 

question for consideration (para 9) [Vol. V, Pg. 284]: 

“The question for consideration is whether “the extent of control and regulation” 

provided by the Central Act takes within its fold the area or the subject covered by the 

Orissa Act.” 

 

141. The Court noted the findings (discussed above) in Hingir Rampur and held that 

these would apply with full force to invalidate the levy imposed by the State of Orissa 

with effect from the date on which the 1957 Act came into force (i.e., 01.06.1958). The 

Court found that there was no material distinction between the 1957 Act and the 1948 

Act (even though it did not examine the materiality of the absence in the 1957 Act of 

a specific rule making power in relation to taxes). To the contrary, it was found that 

the coverage of the 1957 Act was in fact wider in scope and amplitude than the 1948 

Act. The relevant finding is as under (para 12) [Vol. V, Pg. 286-288 @ 288]: 
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“…It is only necessary to add that the validity of this impost was affirmed, however, for 

the reason that whereas the Orissa Act was a post Constitution enactment, the Central 

Act of 1941 was a pre-Constitution law and as in terms of Entry 54 “Parliament” had 

not made the requisite declaration, but only the previously existing Central legislature 

it was held not to be within the terms of Entry 54 and the State enactment was held to 

continue to be operative. Since the Central Act 67 of 1957 contains the requisite 

declaration by the Union Parliament under Entry 54 and that Act covers the same field 

as the Act of 1948 in regard to mines and mineral development, we consider that the 

decision of this court concludes this matter unless there were any material differences 

between the scope and ambit of Central Act 54 of 1948 and that of the Act of 1947. 

Learned Counsel for the appellant was not able to point to any matter of substance in 

which there is any difference between the two enactments. It was suggested that 

whereas Section 6 of the Act of 1948 empowered rules to be made for taxes being 

levied, there was no specific power to impose taxes under that of 1947. It is not 

necessary to discuss the materiality of this point because what we are concerned with 

is the power to levy a fee, and there is express provision therefor in Section 13 of the 

Central Act of 1957 apart from the implication arising from Section 25 thereof… 

 

We ought to add that besides we see considerable force in Mr Setalvad's submission 

that sub-sections (1) and (2) of Section 18 of the Central Act of 1957 are wider in scope 

and amplitude and confer larger powers on the Central Government than the 

corresponding provisions of the Act of 1948.” 

 

142. The Court also dealt with the submission that even assuming that on a 

combined reading of inter alia Sections 13 and 18 of the 1957 Act, the power to impose 

levies had been vested in the Central Government, since no such rules had been 

framed by the statutory delegate, the Central Act would not cover the field. This 

argument was noted and rejected in the following terms (paras 13 and 14) [Vol. V, Pg. 

286-288 @ 288-290]: 

“The second point urged by the appellant is based on the fact that Section 18(1) of the 

Central Act merely lays a duty on the Central Government to “take steps” for ensuring 

the conservation and development of the mineral resources of the country and in that 

sense is not self-acting. The submission is that even assuming that under the powers 

conferred thereunder read in conjunction with Section 13 and the other provisions in 

the Act, it would be competent for the Central Government to frame rules on the lines 

of the Orissa Act i.e. for the development of “mining areas” and for that purpose to 

provide for the imposition of fees and for the constitution of a fund made up of these 

monies, still no such rules had been framed and until such rules were made or such 

steps taken, the Central Act would not cover the field so that the Orissa Act would 

continue to operate in full force. 

…. 

We consider that this submission in relation to the Act before us is without force 

besides being based on a misapprehension of the true legal position. In the first place 

the point is concluded by the earlier decision of this court in Hingir Rampur Coal Co. 

Ltd. v. State of Orissa where this court said: 

 

“In order that the declaration should be effective it is not necessary that rules 

should be made or enforced. All that this required is a declaration by Parliament 

76



that it was expedient in the public interest to take the regulation of development 

of mines under the control of the Union. In such a case the test must be whether 

the legislative declaration covers the field or not.” 

 

But even if the matter was res integra, the argument cannot be accepted. Repugnancy 

arises when two enactments both within the competence of the two Legislatures collide 

and when the Constitution expressly or by necessary implication provides that the 

enactment of one legislature has superiority over the other then to the extent of the 

repugnancy the one supersedes the other. But two enactments may be repugnant to 

each other even though obedience to each of them is possible without disobeying the 

other. The test of two legislations containing contradictory provisions is not, however, 

the only criterion of repugnancy, for if a competent legislature with a superior efficacy 

expressly or impliedly evinces by its legislation an intention to cover the whole field, 

the enactments of the other legislature whether passed before or after would be 

overborne on the ground of repugnance. Where such is the position, the inconsistency 

is demonstrated not by a detailed comparison of provisions of the two statutes but by 

the mere existence of the two pieces of legislation. In the present case, having regard 

to the terms of Section 18(1) it appears clear to us that the intention of Parliament was 

to cover the entire field and thus to leave no scope for the argument that until rules 

were framed, there was no inconsistency and no supersession, of the State Act.” 

 

143. In Tulloch, the argument on behalf of the State was that since the power to levy 

a fee was an independent head of legislative power, the fact that the Union could levy 

a fee under a Central Act would not affect or invalidate a State legislation imposing a 

fee for  a similar service. This contention was rejected, holding, that the effect of the 

enactment of the 1957 Act was that the entire subject matter of conservation and 

development of minerals had been “taken over” by Parliament and that the state’s 

legislative power had been correspondingly limited. The relevant finding (at para 15) 

[Vol. V, Pg. 290]is set out for ease of reference: 

“If by reason of the declaration by Parliament the entire subject-matter of 

“conservation and development of minerals” has been taken over, for being dealt with 

by Parliament, thus depriving the State of the power which it theretofore possessed, it 

would follow that the “matter” in the State List is, to the extent of the declaration, 

subtracted from the scope and ambit of Entry 23 of the State List. There would, 

therefore, after the Central Act of 1957, be “no matter in the List” to which the fee could 

be related in order to render it valid.” 

 

144. It is respectfully submitted that the ratio of the judgment in Tulloch, although 

rendered in the context of the 1957 Act and Entry 23 of List II, applies with equal force 

to discerning the impact of the enactment of the 1957 Act on the legislative power of 

the State under Entry 50 of List II. Tulloch considered a submission that the legislative 

power to levy a fee was traceable to Entry 66 of List II, which, although framed as 

“Fees in respect of any of the other matters in this List”, had an existence independent of 

Entry 23 of List II. The submission on behalf of the States was therefore that even if 
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the legislative power of the State under Entry 23 of List II was subject to the 

Parliamentary legislation under Entry 54 of List (i.e., the 1957 Act), the independent 

legislative power under Entry 66 of List II was not impacted by any such law. The 

Court accepted that the power to levy a fee was an “independent grant of legislative 

power” but nevertheless rejected this contention in light of the reasoning set out in 

the preceding paragraph of these submissions, namely, that by virtue of Section 2 of 

the 1957 Act, “the entire subject-matter of ‘conservation and development of minerals’ had 

been taken over” by Parliament and the states stood correspondingly deprived of this 

power, not only for the purpose of Entry 23 but also for the purpose of Entry 66 of List 

II.  

145. It is respectfully submitted that this reasoning would apply with even greater 

force to the analysis with reference to Entry 50 of List II. Entry 66 of List II is not 

qualified in the manner in which Entry 50 of List II is. Entry 66 on a plain reading 

provides that if the subject matter of the fee is relatable to any other matter in List II, 

the State is legislatively competent to levy the fee. A fee in respect of the subject matter 

of Entry 23 of List II is therefore one that the State Legislature has the independent 

legislative power to impose. This power was however held to have been “subtracted” 

from the scope and ambit of not only Entry 23 of List II but also Entry 66 of List II, 

since the field in respect of the subject matter of mines and minerals had, in its entirety, 

been occupied by the 1957 Act.  

146. The fulcrum of the case of the States is that there is no specific limitation in the 

1957 Act in regard to the taxing power of the State under Entry 50 of List II. Equally, 

there is no specific limitation in the 1957 Act on the levy of a fee under Entry 66 of List 

II in respect of the subject matter of Entry 23 of List II. Nevertheless, such a limitation 

was found to be implied in the provisions of the Act and a necessary consequence of 

the position that Parliament had covered comprehensively the field in relation to the 

subject matter of mineral development. The law laid down in Tulloch (which has not 

been called into question by any subsequent decision or in the present reference) is an 

authority for the proposition that a limitation on the legislative power of the state need 

not be an express one can be implied from the provisions of the Parliamentary statute 

read together and as a whole.  

 

The Baijnath Kedia’s case 

 

147. This ratio was taken further in Baijnath Kedia v. State of Bihar, (1969) 3 SCC 

838 [Vol. V at Pg. 412-425]. The challenge in this case was in the context of minor 

minerals vested in the State of Bihar under the Bihar Land Reforms Act, 1950 and 
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pertained inter alia to an amendment to the 1950 Act and Rules thereunder which 

clothed the State Government with the power to modify the terms and conditions of 

the lease of the minor minerals in a manner consistent with the 1957 Act. In this 

context, this Court had occasion to once again consider the effect of the declaration in 

Section 2 of the 1957 Act, and held [Vol. V, Pg. 422]:   

“14. The declaration is contained in Section 2 of Act 67 of 1957 and speaks of the taking 

under the control of the Central Government the regulation of mines and development 

of minerals to the extent provided in the Act itself. We have thus not to look outside 

Act 67 of 1957 to determine what is left within the competence of the State Legislature 

but have to work it out from the terms of that Act.”  

 

148. The Constitution Bench in Baijnath Kedia reiterated the law laid down in Hingir 

Rampur and Tulloch and held as under [Vol. V, Pg. 422-424]: 

“16. These two cases bind us and apply here. Since the Bihar State Legislature amended 

the Land Reforms Act after the coming into force of Act 67 of 1957, the declaration in 

the latter Act would carve out a field to the extent provided in that Act and to that 

extent Entry 23 would stand out down. To sustain the amendment the State must show 

that the matter is not covered by the Central Act. The other side must, of course, show 

that the matter is already covered and there is no room for legislation. 

17. We have already analysed Act 67 of 1957. The Act takes over of regulation of mines 

and development of minerals to the Union; of course, to the extent provided. It deals 

with minor minerals separately from the other minerals. In respect of minor minerals it 

provides in Section 14 that Sections 4-13 of the Act do not apply to prospecting 

licences and mining leases. It goes on to state in Section 15 that the State Government 

may, by notification in the Official Gazette, make rules for regulating the grant of 

prospecting licences and mining leases in respect of minor minerals and for purposes 

connected therewith, and that until rules are made, any rules made by the State 

Government regulating the grant of prospecting licences and mining leases in respect 

of minor minerals which were in force immediately before the commencement of the 

Act would continue in force. It is admitted that no such rules were made by the State 

Government. It follows that the subject of legislation is covered in respect of minor 

minerals by the express words of Section 15(1). Parliament has undertaken legislation 

and laid down that regulation of the grant of prospecting licences and mining leases 

in respect of minor minerals and for purposes connected therewith must be by rules 

made by the state Government. Whether the rules are made or not the topic is covered 

by Parliamentary legislation and to that extent the powers of State Legislature are 

wanting. Therefore, there is no room for State legislation. 

 

… 

 

21. We have already held that the whole of the legislative field was covered by the 

Parliamentary declaration, read with the provisions of Act 67 of 1957, particularly 

Section 15. We have also held that Entry 23 of List II was to that extent cut down by 

Entry 54 of List I. The whole of the topic of minor minerals became a Union subject. The 

Union Parliament allowed rules to be made but that did not recreate a scope for 

legislation at the State level. Therefore, if the old leases were to be modified a legislative 

enactment by Parliament on the lines of Section 16 of Act 67 of 1957 was necessary. 

The place of such a law could not be taken by legislation by the State Legislature as it 
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purported to do by enacting the second proviso to Section 10, of the Land Reforms 

Act. It will further be seen that Parliament in Section 4 of Act 67 of 1957 created an 

express bar although Section 4 was not applicable to minor minerals. Whether Section 

4 was intended to apply to minor minerals as well or any part of it applies to minor 

minerals are questions we cannot consider in view of the clear declaration in Section 

14 of Act 67 of 1957 that the provisions of Sections 4-13 (inclusive) do not apply. 

Therefore, there does not exist any prohibition such as is to be found in Section 4(1) 

proviso in respect of minor minerals. Although Section 16 applies to minor minerals it 

only permits modification of mining leases granted before October 25, 1949. In regard 

to leases of minor minerals executed between this date and December 1964 when-Rule 

20(1) was enacted, there is no provision of law which enables the terms of existing 

leases to be altered. A mere rule is not sufficient.” 

 [Emphasis supplied] 

 

149. It is submitted that Baijnath Kedia was also a case where there was no express 

limitation in the 1957 Act on the enactment by the State of a legislation specifying the 

terms of a lease. Rather, Section 15 conferred rule-making power in this regard on the 

State Government. However, the consequence of the whole of the legislative field 

being occupied by Parliament under the 1957 Act was found to be that, as a matter of 

necessary implication, State Legislatures had only such power as was expressly 

conferred on them under Parliament. In other words, they had no plenary legislative 

power in respect of this subject matter and could only act as a delegate of Parliament 

in this regard.   

150. There is no basis for the conclusion that the consequence of the enactment of 

the 1957 Act on the legislative power under Entry 50 of List II is different in any 

substantive sense from its effect on the legislative power under Entry 23 of List II. The 

legislative power under Entry 50 of List II is expressly limited by the law made by 

Parliament in respect of mineral development. This very law, i.e., the 1957 Act, has 

been held in Tulloch, Hingir Rampur and Baijnath Kedia to leave no legislative room for 

the States in respect of the subject matter of mines and mineral development. It has 

repeatedly been reaffirmed by these three Constitution Bench decisions that the 

limitations on the legislative power of the States under List II need not be express, but 

can be implied from a holistic reading of the provisions of the 1957 Act and in the 

context of the declaration contained in Section 2. It has (correctly) not even been 

suggested by the States that there is an occasion for reconsidering the correctness of 

these decisions.  

 

The decision in the H.R.S. Murthy case 

 

151. The judgment in H.R.S Murthy v. Collector of Chittoor, (1964) 6 SCR 666 [Vol. 

V., Pg. 302-310] does not mark a departure from the line of precedent described above. 
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Murthy dealt with the validity of a land cess levied on the “annual rent value”, which 

term was defined in a manner that included the royalty payable to the Government 

“for the lands”. Rejecting the submission that the cess was really a tax on mineral rights 

falling under Entry 50 of List II, the Court held [Vol. V, Pg. 308]: 

“…When a question arises as to the precise head of legislative power under which a 

taxing statute has been passed, the subject for enquiry is what in truth and substance 

is the nature of the tax. No doubt, in a sense, but in a very remote sense it has 

relationship to mining as also to the mineral won from the mine under a contract by 

which royalty is payable on the quantity of mineral extracted. But that, does not stamp 

it as a tax on either the extraction of the mineral or on the mineral right. It is 

unnecessary for the purpose of this case to examine the question as to what exactly is 

a tax on mineral rights seeing that such a tax is not leviable by Parliament but only by 

the State and the sole limitation on the State's power to levy the tax is that it must not 

interfere with a law made by Parliament as regards mineral development. Our attention 

was not invited to the provision of any such law enacted by Parliament. In the context 

of Section 78 and 79 and the scheme of those provisions it is clear that the land cess is 

in truth a “tax on lands” within Entry 49 of the State List”. 

(emphasis supplied) 

 

152. As the above extract makes clear, H.R.S Murthy did not render any finding on 

the issue of whether a levy operating as a cess on royalty was without legislative 

competence under Entry 50 of List II, in light of the enactment of the 1957 Act. The 

judgment, however, correctly states the legal position to the extent that it observes 

that the levy of a tax relatable to Entry 50 of List II “must not interfere with a law made 

by Parliament as regards mineral development”.28 The Court did not however carry this 

analysis any further, since its attention was not drawn to the existence of such a 

provision in the 1957 Act, viz., Section 9. H.R.S Murthy does not therefore advance the 

case of the States, at least as regards the interplay between Entry 50 of List II and the 

provisions of the 1957 Act.  

153. H.R.S Murthy is also at odds with the reasoning in Kesoram. As noted above, the 

levy under challenge in H.R.S Murthy was a cess on royalty, which was upheld as 

being within the legislative competence of the State Legislature. A plain reading of 

para 115 of the judgment in Kesoram29 makes it clear that the Majority would have 

reached the opposite conclusion, namely, that cess on royalty is in effect a tax on 

income, which the State Legislature is not competent to levy [Vol. V, Pg. 2135]: 

“115. India Cement is clearly distinguishable so far as the present cases are concerned. 

As we have already pointed out, it was a case of cess levied by the State Legislature on 

royalty and not on mineral rights or land and buildings. That is why the levy was held 

ultra vires. Seervai’s comment and objective criticism on India Cement is noteworthy 

(see ibid., para 22.257 C). Royalty is income and State Legislatures are not competent 

28 Vol.V at Pg. 308. 
29 (2004) 10 SCC 201 at Vol. V, Pg. 2020-2255. 
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to tax an income. This single ground was enough to strike down the levy of cess 

impugned in India Cement. Nothing more was needed. Orissa Cement Ltd. also, as the 

very opening part of the report shows, dealt with the levy of a cess by the State based 

on the royalty derived from mining lands which was held to be directly and squarely 

governed by India Cement and, therefore, struck down.”   

(emphasis supplied) 

 

India Cements and beyond  

 

154. It is in the background of the aforementioned cases that the judgment in India 

Cements, (1990) 1 SCC 12 [Vol. V, Pg. 1151-1174] is required to be analysed. The levy 

under challenge in India Cements was a local cess of 45 paisa on every rupee of land 

revenue payable to the government. Land revenue was defined as including royalty 

payable in respect of the land. The issue framed by the Court (para 15 at Vol. V, Pg. 

1160) was whether, “[s]ince the control of mines and the development of minerals were taken 

over by Parliament, the question that arises here is whether the levy or the impost by the State 

Legislature imposed in this case can be justified or sustained either under entry 49, 50 or 45 of 

list II of the 7th Schedule”. This question was framed in the context of what the Court 

described (para 19 at Vol. V, Pg. 1162) as a “cess on royalty”.  

155. The central finding in India Cements is a reiteration of the law laid down in the 

consistent line of cases discussed above, starting with Hingir Rampur. In para 26 of the 

judgment [Vol. V, Pg. 1166-1167], it was held as follows: 

“…the extent to which regulation of mines and mineral development under the control 

of the Union is declared by Parliament by law to be expedient in the public interest, to 

the extent such legislation makes provisions will denude the State Legislature of its 

power to override the provision under entry 50 of list II. In view of the Parliamentary 

legislation under entry 54, list I and the declaration made under Section 2 and 

provisions of Section 9 of the Act, the State Legislature would be overridden to that 

extent. Section 2 declares that it is expedient in the public interest that Union should 

take under its control the regulation of mines and the development of minerals to the 

extent provided therein. In this connection, reference may be made to the decision of 

this Court in Hingir-Rampur Coal Co. v. State of Orissa. See also the observations in 

State of Orissa v. M.A. Tulloch & Co. and Baijnath Kadia v. State of Bihar”.  

 

156. Having restated the position of law emerging from the aforementioned 

decisions, the Court in India Cements also dealt with the lone note of discord in H.R.S 

Murthy, in effect holding that this decision was rendered per incuriam on account of 

the attention of the Court not being drawn to Section 9 of the MMDRA. It was held 

(para 30, 32) [Vol. V, Pg. 1168-1169] that: 

“It seems, therefore, that attention of the Court (in H.R.S Murthy) was not invited to the 

provisions of Mines and Minerals (Development and Regulation) Act, 1957 and Section 

9 thereof. Section 9(3) of the Act in terms states that royalties payable under the 2nd 

Schedule of the Act shall not be enhanced more than once during a period of 4 years. 
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It is, therefore, a clear bar on the state legislature taxing royalty so as to in effect amend 

2nd Schedule of the Central Act. In the premises, it cannot be right to say that tax on 

royalty can be a tax on land, and even if it is a tax, if it falls within entry 50 will be ultra 

vires the State legislature power in view of s. 9(3) of the Central Act. 

…. 

32. It was contended by Mr. Krishnamurthy Iyer that the State has a right to tax minerals. 

It was further contended that if tax is levied, it will not be irrational to correlate it to the 

value of the property and to make some kind of annual value basis of tax without 

intending to tax the income. In view of the provisions of the Act, as noted hereinbefore, 

this submission cannot be accepted. Mr. Krishnamurthy Iyer also further sought to urge 

that in entry 50 of list II, there is no limitation to the taxing power of the State. In view 

of the principles mentioned hereinbefore and the expressed provisions of Section 9(2) 

of the Mines & Minerals (Regulation & Development) Act, 1957, this submission cannot 

be accepted. This field is fully covered by the Central legislation.” 

 

157. It is respectfully submitted that India Cements does nothing more than follow, 

adopt and apply the consistent law laid down since the decision in Hingir Rampur in 

regard to the interpretation of Entry 54 of List I and Entries 23, 49 and 50 of List II. The 

reasoning of the Court in regard to this matter was decisive of the issue falling for 

consideration in the case, namely the constitutionality of a state levy which operated 

as a tax on minerals. The ratio of India Cements is that provisions of the MMDRA (in 

particular, Section 9) operates as a limitation on the taxing power of the state under 

Entry 50 of List II. It is respectfully submitted that this reasoning does not merit any 

reconsideration. Rather, displacing this legal position will have the effect of unsettling 

the law going back to Hingir Rampur and the long line of cases that followed it. It bears 

reiteration that the correctness of these decisions has never been doubted.  

158. The findings in India Cements in regard to Entry 50 of List II and the provisions 

of the MMDRA Act were reiterated and clarified in Orissa Cement Ltd. v. State of 

Orissa, 1991 Supp (1) SCC 430 [Vol. V, Pg. 1329-1402]. The judgment in Orissa Cement 

undertook a still more detailed analysis of the provisions of the MMDRA in support 

of the conclusion that the 1957 Act imposed a limitation on the taxing power of the 

State Legislature under Entry 50 of List II. It was held, on a reading of Sections 9, 13, 

18 and 25, that the legislative competence of the state legislature under Entry 50 of 

List II stood limited by the provisions of the MMDRA [Vol. V, Pg. 1371; 1379-

1381;1384-85]: 

“39. To take up Entry 50 first, a perusal of entry 50 world show that the competence of 

the State Legislature with respect thereto is circumscribed by ``any limitations imposed 

by Parliament by law relating to mineral development''. The M.M.R.D Act, 1957, is - 

there can be no doubt about this a law of Parliament relating to mineral 

development. Section 9 of the said Act empowers the Central Government to fix, alter, 

enhance or reduce the rates of royalty payable in respect of minerals removed from the 

land or consumed by the lessee. Sub-section (3) of Section 9 in terms states that the 

royalties payable under the Second Schedule to the Act shall not be enhanced more 
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than once during a period of three years. India Cement has held that this is a clear bar 

on the State legislature taxing royalty so as, in effect, to amend the Second Schedule 

to the Central Act and that if the cess is taken as a tax falling under Entry 50 it will be 

ultra vires in view of the provisions of the Central Act. 

…. 

50. To turn to the respective spheres of the two legislations we are here concerned 

with, the Central Act (M.M.R.D. Act, 1957) demarcates the sphere of Union control in 

the matter of mines and mineral development. While concerning itself generally with 

the requirements regarding grants of licenses and leases for prospecting and 

exploitation of minerals, it contains certain provisions which are of direct relevance to 

the issue before us. Section 9, which deals with the topic of royalties and specifies not 

only the quantum by also the limitations on the enhancement thereof, has already been 

noticed. Section 9-A enacts a like provision in respect of dead rent. Reference may also 

be made to Section 13 and Section 18, which to the extent relevant, are extracted 

here….   

…. 

Section 18, which originally laid a duty on the Central Government to take all such steps 

as may be necessary "for the conservation and development of minerals in India" has 

been amended by Act 37 of 1986 to cover steps "for the conservation and systematic 

development of minerals in India and for the protection of environment by preventing 

or controlling any pollution which may be caused by prospecting or mining operations" 

and the scope of the rule-making power under Section 18(2) has likewise been 

enlarged. Section 25(1) reads thus: 

…. 

51. If one looks at the above provisions and bears in mind that, in assessing the field 

covered by the Act of Parliament in question, one should be guided (as laid down in 

Hingir-Rampur and Tulloch) not merely by the actual provisions of the Central Act or 

the rules made thereunder but should also take into account matters and aspects which 

can legitimately be brought within the scope of the said statute, the conclusion seems 

irresistible, particularly in view of Hingir-Rampur and Tulloch, that the State Act has 

trespassed into the field covered by the Central Act. The nature of the incursion made 

into the fields of the Central Act in the other cases were different. The present 

legislation, traceable to the legislative power under Entry 23 or Entry 50 of the State 

List which stands impaired by the Parliamentary declaration under Entry 54, can hardly 

be equated to the law for land acquisition or municipal administration which were 

considered in the cases cited and which are traceable to different specific entries in List 

II or List III 

…. 

53. …. The object of S.9 of the Central Act cannot be ignored. The terms of S.13 of the 

Central Act extracted earlier empower the Union to frame rules in regard to matters 

concerning roads and environment. Section 18(1) empowers the Central Government 

to take all such steps as may be necessary for the conservation and development of 

minerals in India and for protection of environment. These, in the very nature of things, 

cannot mean such amenities only in the mines but take in also the areas leading to and 

all around the mines. The development of mineral areas is implicit in them. Section 25 

implicitly authorises the levy of rent, royalty, taxes and fees under the Act and the rules. 

The scope of the powers thus conferred is very wide. Read as a whole, the purpose of 

the Union control envisaged by Entry 54 and the M.M.R.D. Act 1957, is to provide for 

proper development of mines and mineral areas and also to bring about a uniformity 

all over the country in regard to the minerals specified in Schedule I in the matter of 

royalties and, consequently prices. Sri Bobde, who appears for certain Central 
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Government undertakings, points out that the prices of their exports are fixed and 

cannot be escalated with the enhancement of the royalties and that, if different 

royalties were to be charged in different States, their working would become 

impossible. There appears to be force in this submission. As pointed out in India 

Cement, the Central Act bars an enhancement of the royalty directly or indirectly, 

except by the Union and in the manner specified by the 1957 Act, and this is exactly 

what the impugned Act does. We have, therefore, come to the conclusion that the 

validity of the impugned Act cannot be upheld by reference to Entry 23 or Entry 50 of 

List II”. 

 

159. In P. Kannadasan v. State of TN (1996) 5 SCC 670 [Vol. V(C), Pg. 114-144], the 

position emerging from India Cements and Orissa Cement was summarised as under 

(para 35) [Vol. V, Pg. 141-142]: 

“…Parliament has already denuded the State legislatures of their power to levy tax on 

minerals inhering in them by making the declaration contained in Section 2 of the 

MMRD Act. Sri Sanghi argued that the denudation is not absolute but only to the extent 

provided in the MMRD Act. Section 9, learned counsel submitted, is one of the facets 

of the extent of denudation. Section 9, it is submitted, sets out the rates of royalty levied 

states that such rates of royalty can be revised only once in three years. If Section 9 is 

sought to be amended, whether directly or indirectly, the learned counsel says, a fresh 

declaration in terms of Entry 54 of List-I is called for. This contention assumes that 

notwithstanding the declaration. contained in Section 2 of the MMRD Act, the States 

still retain the power to levy taxes upon minerals over and above those prescribed by 

the M.M.R.D. Act and that a fresh declaration is called for whenever such subsisting 

power of the State is sought to be further encroached upon. This suppositions however 

flies in the face of the decisions of this Court in India Cement and Orissa Cement. The 

said decisions are premised upon the assumption that by virtue of the said declaration, 

the States are totally denuded of the power to levy any taxes on minerals. It is for this 

reason that the State enactments were declared incompetent insofar as they purported 

to levy taxes/cesses on minerals. The denudation of the States is not partial. It is total. 

They cannot levy any tax or cess on minerals so long as the declaration in Section 

stands. Once the denudation is totals there is no occasion or necessity for any further 

declaration of denudation or, for that matters for repeated declarations of denotations. 

Indeed if Sri Sanghi's arguments were to be accepted a fresh declaration would be 

required every time the Parliament increases the rate af royalties. No such requirement 

can be deduced from the relevant constitutional provisions as interpreted by this 

Court…” 

(emphasis added) 

 

Note: P. Kannadasan was overruled on a different point in District Mining Officer v. Tata 

Iron and Steel Co. (1990) 1 SCC 12, namely, whether the Validation Act of 1991 passed 

after the judgment in Orissa Cement conferred upon states the right to make a fresh 

levy and collection of dues which were collectible up to 04.04.1991 (the date of the 

judgment in Orissa Cement) 

 

160. The scope of the departure in State of W.B v. Kesoram Industries Ltd., (2004) 

10 SCC 201 [Vol. V, Pg. 2020-2255] from the consistent line of decisions extending 

from Hingir Rampur to Kannadasan is discernible from paras 88-99 of the judgment 

85



[Vol. V, Pg. 2122-2128]. Kesoram read the judgments in Hingir Rampur and Tulloch 

narrowly in order to avoid a conflict with the law laid down by benches of co-ordinate 

strength. Such a reading is however inconsistent with the aforementioned body of 

precedent read as a whole, as brought out by the analysis above.  

161. The second issue falling for consideration in India Cements was whether the levy 

could be found to be legislatively competent as being a tax on Land under Entry 49 of 

List II. If this were the case, Entry 50 of List II would not enter the analysis and the 

line of decisions from Hingir Rampur would not stand in the way of upholding the 

levy. The key findings of the Court in regard to this issue were as follows: 

a. The cess is not on land but on royalty. None of the three lists of the 7th Schedule 

of the Constitution permits or authorises a State to impose tax on royalty (para 

20) [Vol. V, Pg. 1162-1163]. 

b. royalty being that which is payable on the extraction from the land and cess 

being an additional charge on that royalty, cannot by the parity of the same 

reasoning, be considered to be a tax on land; the impugned legislation is a tax 

on royalty and not a tax on land (para 22) [Vol. V, Pg. 1164-1165]. 

c. There is a clear distinction between tax directly on land and tax on income 

arising from land; Entry 49 of List II contemplates a levy on land as a unit and 

the levy must be directly imposed on land and must bear a definite relationship 

to it. Royalty, which is connected with land, cannot be said to be a tax directly 

on land as a unit (para 22) [Vol. V, Pg. 1162-1163]. 

d. Even though minerals are part of the State List they are treated separately, and 

therefore the principle that the specific excluded the general, must be applied. 

A tax on mineral rights is expressly covered by Entry 50 of List II, if it is brought 

under the head taxes under Entry 49 of List II, it would render Entry 50 

redundant (para 25) [Vol. V, Pg. 1166]. 

162. For the reasons detailed in the next Part of these Written Submissions, these 

findings are also unexceptionable and should be declared to set out the correct legal 

position in regard to the interpretation of Entry 49 of List II. 

 

K. ENTRY 49 OF LIST II – TAXES ON LANDS AND BUILDINGS 

 

163. Entry 49, List II of Schedule 7 of the Constitution of India reads as under: - 

“49. Taxes on lands and buildings.” 

 

164. Firstly, it may be noted that the said field is occupied b y the MMRDA through 

the Mineral Concession Rules, 1960, which at Rule 36, states as under :  
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“36. Boundaries below the surface :- T 

he boundaries of the area covered by a mining lease shall run vertically downwards 

below the surface towards the centre of the earth.” 

 

165. both the words, i.e. “lands” and “buildings”, having been used simultaneously, 

must get colour from the other and, therefore, the term “land” will get the meaning 

from the term “buildings”.  Entry 49 List II, thus, deals only with the surface of the 

land on which a building can be constructed and not anything below the surface. 

166. This principle, i.e. noscitur a sociis, has been used in constitutional interpretation 

is several cases and, most particularly, has been used in construing legislative entries 

in Godfrey Phillips India Ltd. v. State of U.P., (2005) 2 SCC 515 [Vol. V, Pg. 2267-

2306] (in construing the word “luxuries” in Entry 62, List II), wherein it was observed 

[Vol. V, Pg. 2301-2302]: - 

“75. Where two or more words susceptible of analogous meaning are clubbed 

together, they are understood to be used in their cognate sense. They take, as it were, 

their colour from and are qualified by each other, the meaning of the general word 

being restricted to a sense analogous to that of the less general. As said in Maxwell on 

the Interpretation of Statutes, 12th Edn., p. 289: 

“Words, and particularly general words, cannot be read in isolation; their colour 

and their content are derived from their context [Attorney General v. Prince Ernest 

Augustus of Hanover, 1957 AC 436 : (1957) 1 All ER 49 (HL), per Viscount Simonds, 

at AC p. 461, All ER p. 53 I.] .” 

… 

77. In the present context the general meaning of “luxury” has been explained or 

clarified and must be understood in a sense analogous to that of the less general words 

such as entertainments, amusements, gambling and betting, which are clubbed with 

it.” [Emphasis supplied] 

 

167. Justice Ruma Pal’s judgment Godfrey Phillips (supra.) also observes [Vol. V, Pg. 

2290-2291, 2292]: - 

“42. But theoretically “luxuries” is capable of covering each of the several meanings 

ascribed to the word. The question is how the word is to be construed in the 

constitutional entry. Neither the dictionary meaning nor the meaning ascribed to the 

word judicially (for the reasons stated) resolve the ambiguity. The solution must be 

found in the language of the entry taking into consideration the constitutional scheme 

with regard to the imposition of taxes and the collection of revenues. 

… 

46. Therefore, taxing entries must be construed with clarity and precision so as to 

maintain such exclusivity, and a construction of a taxation entry which may lead to 

overlapping must be eschewed. If the taxing power is within a particular legislative field, 

it would follow that other fields in the legislative lists must be construed to exclude this 

field so that there is no possibility of legislative trespass.” [Emphasis supplied] 

 

168. In Waverly Jute Mills Co. Ltd. v. Raymon & Co. (India) (P) Ltd., (1963) 3 SCR 

209, it was held: - 
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“It is next argued for the appellants that even if a law on Forward Contracts can be said 

to be a law on Futures Markets, it must be held to be legislation falling under Entry 26 

in List II, and not Entry 48 in List I, because Forward Contracts form a major sector of 

modern trade, and constitute its very core, and to exclude them from the ambit of Entry 

26 in List II, would be to rob it of much of its contents. Reliance was placed in support 

of this contention, on the rule of construction that the entries in the Lists should be 

construed liberally and on the decision in Bhuwalka Brothers Ltd. v. Dunichand 

Rateria [AIR (1952) Cal 740] , which, on this point was affirmed by this Court in Duni 

Chand Rateria v. Bhuwalka Brothers Ltd. [(1955) 1 SCR 1071] . The rule of construction 

is undoubtedly well established that the entries in the Lists should be construed broadly 

and not in a narrow or pedantic sense. But there is no need for the appellants to call 

this rule in aid of their contention, as trade and commerce would, in their ordinary and 

accepted sense, include forward contracts. That was the view which was adopted 

in Bhuwalka Brothers Ltd. case [AIR (1952) Cal 740] and which commended itself to this 

Court in Duni Chand Rateria case [(1955) 1 SCR 1071] . Therefore, if the question were 

simply whether a law on Forward Contracts would be a law with respect to Trade and 

commerce, there should be no difficulty in answering it in the affirmative. But the point 

which we have got to decide is as to the scope of the entry “Trade and commerce” read 

in juxtaposition with Entry 48 of List I. As the two entries relate to the powers mutually 

exclusive of two different legislatures, the question is how these two are to be 

reconciled. Now it is a rule of construction as well established as that on which the 

appellants rely, that the entries in the Lists should be so construed as to give effect to 

all of them and that a construction which will result in any of them being rendered futile 

or otiose must be avoided. It follows from this that where there are two entries, one 

general in its character and the other specific, the former must be construed as 

excluding the latter. This is only an application of the general maxim that Generalia 

specialibus non derogant. It is obvious that if Entry 26 is to be construed as 

comprehending Forward Contracts, then “Futures Markets” in Entry 48 will be rendered 

useless. We are therefore of opinion that legislation on Forward Contracts must be held 

to fall within the exclusive competence of the Union under Entry 48 in List I.” [Emphasis 

supplied] 

 

169. In Kerala SEB v. Indian Aluminium Co. Ltd., (1976) 1 SCC 466, it was observed: 

- 

“5. In view of the provisions of Article 254, the power of Parliament to legislate in regard 

to matters in List III, which are dealt with by clause (2), is supreme the Parliament has 

exclusive power to legislate with respect to matters in List 1. The State Legislature has 

exclusive power to legislate with respect to matters in List II. But this is subject to the 

provisions of clause (1) [leaving out for the moment the reference to clause (2)]. The 

power of Parliament to legislate with respect to matters included in List I is supreme 

notwithstanding anything contained in clause (3) [again leaving out of consideration 

the provisions of clause (2)]. No what is the meaning of the words “notwithstanding” 

in clause (1) and “subject to” in clause (3)? They mean that where an entry is in general 

terms in List II and part of that entry is in specific, terms in List I, the entry in List I takes 

effect notwithstanding the entry in List II. This is also on the principle that the “special” 

excludes the “general” and the general entry in List II is subject to the special entry in 

List 1. For instance, though house accommodation and rent control might fall within 

either the State list or the concurrent list, Entry 3 in List I of Seventh Schedule carves 

out the subject of rent control and house accommodation in Cantonments from the 

general subject of house accommodation and rent control (see Indu Bhusan v. Sundari 
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Devi [(1969) 2 SCC 289 : (1970) 1 SCR 443] ). Furthermore, the word “notwithstanding” 

in clause (1) also means that if it is not possible to reconcile the two entries the entry 

in List I will prevail…” [Emphasis supplied] 

 

170. In light of the clear legal principle set out above, no levy can be imposed, by 

whatever name, upon “mineral rights”, with the aid of Entry 49 List II. The term 

“land” used in Entry 49, List II would cannot mean and/or include, in the context of 

minerals, anything underneath the land. Put different, the general subject “land” must 

necessarily exclude that which is below the ground because of the special entry in 

respect of mineral rights. This because the subject matter of “mineral rights” is 

covered in Entry 50, List II which, in turn, can be limited by a Parliamentary law 

relating to mineral development. If Entry 49, List II is read in a manner where “land” 

is extended to mineral deposits below the ground, this would necessarily lead to 

overlap with Entry 50, List II (which is part of a composite scheme which includes 

Entry 54, List I), and effectively render Entry 50, List II redundant (as also the 

limitation on the State’s powers contained therein). To be clear, this is not merely an 

issue regarding an overlap between two taxing powers in List II, but also impacts 

the Union’s power to legislate under Entry 54 of List I to limit taxes on mineral 

rights in the manner contemplated in Entry 50 of List II. This is, therefore, not 

merely a question which involves reconciling multiple entries in List II, but what 

is at issue is also an artificial whittling down of the Union Parliament’s legislative 

power (include the power to limit State taxes on mineral rights) under Entry 54, List 

I read with Entry 50, List II.  

171. Further, a tax on land under Entry 49, List II can only be on land as a unit, and 

the levy must be directly imposed on the land and bear a definite relationship to it.  

172. In Asstt. Commr. of Urban Land Tax v. Buckingham & Carnatic Co. Ltd., (1969) 

2 SCC 55 [Vol. V, Pg. 390-405] it was held (para 4) [Vol. V, Pg. 397-398 @ 398]: - 

“… But Entry 49 of List II, contemplates a levy of tax on lands and buildings on both as 

units. It is not concerned with the division of interest or ownership in the units of lands 

or buildings which are brought to tax. Tax on lands and buildings is directly imposed 

on lands and buildings, and bears a definite relation to it.” [Emphasis supplied] 

 

173. In Sudhir Chandra Nawn v. WTO, (1968) 69 ITR 897 [Vol. V, Pg. 384-389], it 

was held (para 3) [Vol. V, Pg. 385-386 @ 386]: - 

“…Again Entry 49 List II of the Seventh Schedule contemplates the levy of tax on lands 

and buildings or both as units. It is normally not concerned with the division of interest 

or ownership in the units of lands or buildings which are brought to tax. Tax on lands 

and buildings is directly imposed on lands and buildings, and bears a definite relation 

to it.” [Emphasis supplied] 
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174. In Union of India v. H.S. Dhillon, (1971) 2 SCC 779 [Vol. V, Pg. 457-537], it was 

held [Vol. V, Pg. 483]: - 

“74. The requisites of a tax under Entry 49, List II, may be summarised thus: 

(1) It must be a tax on units, that is lands and buildings separately as units. 

(2) The tax cannot be a tax on totality, i.e., it is not a composite tax on the value of all 

lands and buildings. 

(3) The tax is not concerned with the division of interest in the building or land. In other 

words, it is not concerned whether one person owns or occupies it or two or more 

persons own or occupy it.” [Emphasis supplied] 

 

175. It is submitted that State taxes, such as those at issue in these proceedings, 

which purport to impose a land cess / tax on the basis of “value of mineral produced”. 

First, such taxes, on the face of it, are not on land as a unit. Second, they bear no 

definite relationship to “land” (in the sense that the word is used in Entry 49, List II), 

as mineral right and/or minerals produced are not relatable to land which, as stated 

above, must be read to indicate surface land alone.  

176. On additional aspect must be considered. It has been contended (on behalf of 

the States) that the nature of a tax and the measure of a tax are distinct, and the 

measure of a tax will not alter the nature or character of the levy. This submission 

ignores the following aspects:  

a. There must be a nexus between the nature or subject matter of the tax and the 

method of computation, i.e. the measure of the tax.  

b. The method of computation or valuation must be a recognized method of 

valuation, failing which the same would be fictitious / arbitrary.  

177. In Ujagar Prints (II) v. Union of India, (1989) 3 SCC 488 [Vol. V(A), Pg. 302-

44], it was held [Vol. V, Pg. 344]: - 

“74. The nature of the excise duty is not to be confused with, or tested with reference 

to, the measure by which the tax is assessed. The standard adopted as the measure of 

assessment may throw light on the nature of the levy but is not determinative of it. 

When a statutory measure for assessment of the tax is contemplated, it “need not 

contour along the lines which spell out the levy itself”, and “a broader based standard 

of reference may be adopted for the purposes of determining the measure of the levy”. 

Any statutory standard which maintains a nexus with the essential character of the levy 

can be regarded as a valid basis for assessing the measure of the tax.” [Emphasis 

supplied] 

 

178. On the issue of method of valuation, in H.M. Seervai’s CONSTITUTIONAL LAW 

OF INDIA, Vol. 3, Third Edition, Pg. 2423-2424  it is stated: - 

“22.178 We have seen that in levying a tax on lands and buildings the Legislature is free 

to select any recognized method of valuation, and to adopt the value so arrived at as 

a measure of taxation, but we saw also that it is not permissible to employ a method 

of valuation which is not a recognized method. Thus in Lokmanya Mills v. Barsi Borough 
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Municipality Shah J. observed that “If the rate is to be levied on the basis of the capital 

value, the building to be taxed must be valued on some recognized method”. These 

observations were quoted with approval in the New Maneck Chowk Mills Case, and it 

was held, following the Barsi Mills Case, that valuing buildings on the basis of “floorage” 

area was impermissible as it was not a recognized method except where buildings were 

nearly identical. And in Kerala v. Haji K. Kutty, Shah J. again struck down the floorage 

area method following the Maneck Chowk Mills Case. The principle underlying the 

insistence on a recognized method of valuation is this: A Legislature authorized to 

impose a tax on lands and buildings can adopt any method of valuation which gives a 

reasonably accurate value of the property to be taxed, which value can then be used as 

a measure of taxation. Where the value of lands and buildings is determined by 

applying a recognized method of valuation, the assessee in the first instance, and a 

Court in the last, has an assurance that a fictitious or arbitrary value is not fixed in order 

to artificially inflate the assesse’s liability to pay tax. The method of capitalizing the net 

annual rent of property is a recognized be said to method, and the capital value so 

determined gives the value of that property reasonable accurately. Once the value of 

property is so determined, that value furnishes a measure by reference to which a tax 

can be imposed and its validity judged. The thing to note is that once a recognized 

method is adopted, the principles underlying that method must be observed.” 

 

179. At this point, it is necessary to appreciate the factual position in respect of the 

separation between mineral rights and land, i.e. surface rights. In India, the position 

that ordinarily subsists is that even if surface rights are owned by a private person, 

the mineral rights vest in the States (by virtue of land reforms legislation [See e.g. S. 

4 of the Bihar Land Reforms Act, 1950 @ Pg. 2493, Vol. IV]). Therefore, in India, there 

is no nexus between ownership of land / land rights (i.e. surface rights) and mineral 

rights. Therefore, a so-called land tax computed on the basis of mineral produced 

cannot be said to have a definite relationship with the land. Further, it can be said that 

there is no nexus between the nature of the levy and the measure of the levy. Since 

the rights are separate, a land tax computed on the basis of the value of minerals is 

like a person being charged a tax on his land on the basis of the value of crop 

production on some other plot of land – the lack of nexus between the two being self-

evident since the underlying rights are separate and distinct. 

 

L. NATURE OF ROYALTY 

 

180. It is submitted that royalty is consideration payable by mining lessees, at the 

uniform rate prescribed by the Central Government under Section 9 of the MMDRA. 

It is not in the nature of a tax. 

181. In D.K. Trivedi & Sons v. State of Gujarat, 1986 Supp SCC 20 [Vol. V, Pg. 995-

1053] , it was observed [Vol. V, Pg. 1027-1028]: - 

“36. “Royalty” is defined in Jowitt's Dictionary of English Law, 2nd Edn., at p. 1595, inter 

alia, as: 
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“Royalty, a payment reserved by the grantor of a patent, lease of a mine or similar right, 

and payable proportionately to the use made of the right by the grantee. It is usually a 

payment of money, but may be a payment in kind, that is, of part of the produce of the 

exercise of the right. See Rent.” 

“Royalty” is defined in Wharton's Law Lexicon, 14th Edn., at p. 893, as: 

“Royalty, payment to a patentee by agreement on every article made according to his 

patent; or to an author by a publisher on every copy of his book sold; or to the owner 

of minerals for the right of working the same on every ton or other weight raised.” 

The definition of “royalty” given in Black's Law Dictionary, 5th Edn., at p. 1195, is as 

follows: 

“Royalty, Compensation for the use of property, usually copyrighted material or natural 

resources, expressed as a percentage of receipts from using the property or as an 

account per unit produced. A payment which is made to an author or composer by an 

assignee, licensee or copyright holder in respect of each copy of his work which is sold, 

or to an inventor in respect of each article sold under the patent. Royalty is share of 

product or profit reserved by owner for permitting another to use the property. In its 

broadest aspect, it is share of profit reserved by owner for permitting another the use 

of property.... 

In mining and oil operations, a share of the product or profit paid to the owner of the 

property....” 

 

In H.R.S. Murthy v. Collector of Chittoor [AIR 1965 SC 177 : (1964) 6 SCR 666, 673] this 

Court said that “royalty” normally connotes the payment made for the materials or 

minerals won from the land. 

 

37. In Halsbury's Laws of England, 4th Edn. in the volume which deals with “Mines, 

Minerals and Quarries”, namely, Vol. 31, it is stated in para 224 as follows: 

“224. Rents and royalties. An agreement for a lease usually contains stipulations as to 

the dead rents and other rents and royalties to be reserved by, and the covenants and 

provisions to be inserted in, the lease....” 

The topics of dead rent and royalties are dealt with in Halsbury's Laws of England in the 

same volume under the sub-heading “Consideration”, the main heading being 

“Property demised; Consideration”. Para 235 deals with “dead rent” and para 236 with 

“royalties”. The relevant passages are as follows: 

“235. Dead rent. It is usual in mining leases to reserve both a fixed annual rent 

(otherwise known as a ‘dead rent’, ‘minimum rent’ or ‘certain rent’) and royalties 

varying with the amount of minerals worked. The object of the fixed rent is to ensure 

that the lessee will work the mine; but it is sometimes ineffective for that purpose. 

Another function of the fixed rent is to ensure a definite minimum income to the lessor 

in respect of the demise.” 

“If a fixed rent is reserved, it is payable until the expiration of the term even though the 

mine is not worked, or is exhausted during the currency of the term, or is not worth 

working, or is difficult or unprofitable to work owing to faults or accidents, or even if 

the demised seam proves to be non-existent.” 

“236. Royalties. A royalty, in the sense in which the word is used in connection with 

mining leases, is a payment to the lessor proportionate to the amount of the demised 

mineral worked within a specific period.” 

 

In para 238 of the same volume of Halsbury's Laws of England it is stated: 

“238. Covenant to pay rent and royalties. Nearly every mining lease contains a covenant 

by the lessee for payment of the specified rent and royalties.”” [Emphasis supplied] 
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182. In Inderjeet Singh Sial & Anr. v. Karam Chand Thapar & Anr., (1995) 6 SCC 

166 [Vol. V, Pg. 1503-1511] it was held [Vol. V, Pg. 1505]: - 

“2. In its primary and natural sense "royalty", in the legal world, is known as the 

equivalent or translation of jura regalia or jura regia. Royal rights and prerogatives of a 

sovereign are covered thereunder. In its secondary sense the word "royalty" would 

signify, as in mining leases, that part of the reddendum, variable though, payable in 

cash or kind, for rights and privileges obtained. It is found in the clause of the deed by 

which the grantor reserves something to himself out of that which he grants. It may 

even be a clause reserving rent in a lease, whereby the lessor reserves something for 

himself out of that which he grants. But "What is in a name? A rose by any other name 

would smell as sweet". So said Shakespeare.” [Emphasis supplied] 

 

183. In Quarry Owners' Assn. v. State of Bihar, (2000) 8 SCC 65530, it was observed 

as follows:  

“33. One of the submissions for the appellants is, since royalty is a tax, delegation for 

its enhancement cannot be left unbridled on the delegatee and if two interpretations 

are possible, the one which favours an assessee should be accepted. It is true that this 

Court has held royalties on the minerals to be a tax in India Cement Ltd. v. State of 

T.N. [(1990) 1 SCC 12] , Orissa Cement Ltd. v. State of Orissa [1991 Supp (1) SCC 430] 

, State of M.P. v. Mahalaxmi Fabric Mills Ltd. [1995 Supp (1) SCC 642] and P. 

Kannadasan v. State of T.N. [(1996) 5 SCC 670] 

34. In considering this submission we have to keep in mind, tax on this royalty is distinct 

from other forms of taxes. This is not like a tax on income, wealth, sale or production 

of goods (excise) etc. This royalty includes the price for the consideration of parting 

with the right and privilege of the owner, namely, the State Government who owns the 

mineral. In other words, the royalty/dead rent, which a lessee or licensee pays, includes 

the price of the minerals which are the property of the State. Both royalty and dead 

rent are integral parts of a lease. Thus, it does not constitute usual tax as commonly 

understood but includes return for the consideration for parting with its property. In 

view of this special nature of the subject under consideration, namely, the minerals, it 

would be too harsh to insist for a strict interpretation with reference to minerals while 

considering the guidelines to a delegatee who is also the owner of its mineral. In the 

present case, we are not considering any liability of tax on the assessee but whether 

delegation to the State by Parliament with reference to minor minerals is unbridled.” 

 

184. In the case of State of H.P. v. Gujarat Ambuja Cement Ltd., (2005) 6 SCC 499, 

it was held as follows:  

“44. “Royalty” is not a term used in legal parlance for the price of the goods sold. It is 

a payment reserved by the grantor of a patent, lease of a mine or similar right, and 

payable proportionately to the use made of the right by the grantee as held in Titaghur 

Paper Mills Co. Ltd. case [1985 Supp SCC 280 : 1985 SCC (Tax) 538].  

45. In its primary and natural sense “royalty” in the legal world, is known as the 

equivalent or translation of “jura regalia” or “jura regia”. Royal rights and prerogatives 

of a sovereign are covered thereunder. In its secondary sense, the word “royalty” would 

signify, as in mining leases, that part of the reddendum, variable though, payable in 

30 Vol. V, Pg. 1895-1936. 
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cash or kind, for rights and privileges obtained. (See Inderjeet Singh Sial v. Karam Chand 

Thapar [(1995) 6 SCC 166] .) 

46. “Royalty” is not a tax. Simply because the royalty is levied by reference to the 

quantity of the minerals produced and the impugned cess too is quantified by taking 

into consideration the same quantity of the mineral produced, the latter does not 

become royalty. The former is the rent of the land on which the mine is situated or the 

price of the privilege of winning the minerals from the land parted with by the 

Government in favour of the mining lessee. The cess is a levy on mineral rights with 

impact on the land and quantified by reference to the quantum of mineral produced. 

The distinction, though fine, yet exists and is perceptible. (See State of W.B. v. Kesoram 

Industries Ltd. [(2004) 10 SCC 201 : JT (2004) 1 SC 375] )” 

 

185. In the case of State of M.P. v. Mahalaxmi Fabric Mills Ltd., 1995 Supp (1) SCC 

642, it was held as follows:  

“15. Mr Sanghi next submitted that Section 9(3) is a piece of delegated legislation and 

it should not suffer from the vice of excessive delegation. No exception can be taken 

to this submission of Shri Sanghi. Let us try to see whether Section 9(3) suffers from 

any such vice. It must be kept in view that Parliament itself has laid down the rates of 

royalty in the Second Schedule of the Act. However, Parliament felt that with passage 

of time these rates of royalty may have to be suitably modified. This is obvious as the 

Act was enacted years back in 1957. The purchasing power of rupee went on falling 

year after year and decade after decade. Therefore, instead of Parliament itself every 

time being required to increase the rates, it left to the Central Government to do so but 

it imposed certain fetters on the power of the Central Government. Firstly, the proviso 

to Section 9(3) clearly lays down that such enhancement should not be made before 

the end of four years and now after amendment before the end of three years. This 

itself indicates a guideline laid down by Parliament that the rate of inflation and fall of 

money value of the rupee should be considered once in three years and that the royalty 

should be enhanced only once in three years. The second guideline in Section 9(3) is 

pertaining to the very topic of delegation of such legislative power. The Central 

Government has to keep in view the original rates mentioned in Second Schedule in 

connection with different types of minerals and to suggest suitable enhancement once 

in three years depending upon the requirements of the States concerned for whom the 

royalty is meant. It is to be paid by the holder of mining lease who extracts minerals. If 

a person is merely in occupation of land which contains mines and minerals, he is not 

liable to pay any royalty but it is only when he holds a mining lease and by virtue of 

that extracts one or more minerals then only he is called upon to pay royalty to the 

State Government as the lease is in respect of the land in which minerals vest in the 

State Government. This exercise is to be carried out keeping in view the very object and 

purpose of the Act, namely, regulation of mines and development of minerals which 

are the catchwords of Entry 54 of List II under which the Act is enacted. Therefore, 

fixation of royalty should have a direct nexus with the minerals throughout the country 

on a uniform pattern so that the activity of winning the minerals for the benefit of the 

lessees of such mining leases in the first instance and ultimately for the economy as a 

whole should not get in any way frustrated. There are sufficient guidelines from the Act 

to enable the Central Government to exercise its delegated legislative function in a just 

and proper manner keeping in view the uniform development of minerals throughout 

the country. In this connection it is also necessary to keep in view Section 28 sub-

section (1) which provides that every rule or notification made by the Central 

Government be placed before each House of Parliament for a total period of 30 days 
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in one session or two or more successive sessions and if both Houses agree in making 

any modification in the rule or notification or both Houses agree that the rule or 

notification should not be made, the rule or notification shall thereafter have effect only 

in such modified form or be of no effect, as the case may be. When such a safety valve 

is provided it cannot be said that the exercise of delegated legislative power by the 

Central Government in the first instance under Section 9(3) would suffer from any 

excessive delegation of legislative power or effacement of legislative power of 

Parliament. 

*** 

20. It becomes, therefore, clear that enhancing uniformly rates of royalty for the entire 

country even though minerals might be extracted from different State's territory is 

necessary for having uniform pattern of price of minerals and that has a direct linkage 

with the development of minerals. It is also to be kept in view that regulating the rates 

of royalty on extraction of minerals has also an important role to play in opening up 

new mining areas for winning minerals. In this connection we may refer to Section 18 

of the Act which deals with mineral development. Sub-section (1) of Section 18 lays 

down that it shall be the duty of the Central Government to take all such steps as may 

be necessary for the conservation and systematic development of minerals in India and 

for the protection of environment by preventing or controlling any pollution which may 

be caused by prospecting or mining operation and for such purposes the Central 

Government may by notification in the Official Gazette, make such rules as it thinks fit. 

Sub-section (2) thereof lays down that in particular and without prejudice to the 

generality of the foregoing power such rules may provide for all or any of the following 

matters, namely, (a) the opening of new mines and the regulation of mining operations 

in any area, (b) the regulation of the excavation or collection of minerals from any mine. 

It is obvious that rules framed under Section 18(2) have a direct nexus with the 

development of minerals. In this connection we may refer to Minerals Conservation and 

Development Rules, 1988 framed under Section 18 sub-section (2) of the Act. It is true 

that these rules do not apply to coal but as laid down by Section 18(1) read with Section 

30-A even for mining leases for coal such rules in appropriate cases may be made 

applicable. Rule 45 of these rules deals with monthly, quarterly and annual returns by 

owners of every mine. When we refer to prescribed return from the owner of the mine 

we find from Form I-9 that Form I-1 will govern the monthly return for other mines and 

various information sought for iron ore in Part I of the form. Item 4 in that part deals 

with rent and royalty paid. Thus royalty amount has to be mentioned in the form. It 

becomes, thus, clear that fixation of royalty rates is in the realm of development of 

minerals as envisaged by Section 18 of the Act. It is, therefore, not possible to agree 

with the learned counsel for the writ petitioners that fixation of rates of royalty has 

nothing to do with the development of minerals. 

21. That takes us to the contention that even if it were so the impugned notification is 

ultra vires Section 9(3) as it has nothing to do with the development of minerals. As we 

have already seen earlier, to have a uniform pattern of rates of royalty to be charged 

for extracting different qualities and quantities of minerals from different parts of the 

country is a very vital aspect of the development of minerals. It is true that one of the 

main objects of the notification was for recompensating the loss suffered by States; but 

the fact remains that they suffered loss since the last hike in royalty was done in 1981 

by the Central Government. It cannot be said that even as purchasing power of rupee 

had fallen and inflation had risen including the prices of coal in national and 

international market, there was no felt need for raising the rates of royalty to be 

charged for extraction of minerals like coal from the lease-holders when the mineral 
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belonged to the State. If the amount of royalty is so enhanced, it has to go to the coffers 

of the State concerned which is the owner of the mineral. This is a logical corollary of 

enhanced rates of royalty. It cannot be said to be an irrelevant consideration as tried to 

be suggested by the learned counsel for the petitioners. On the contrary, it was a 

relevant consideration because the States have to monitor the working of the mines 

and the income generating from extraction of minerals within their respective 

territories. If the Central Government exercised its power under Section 9(3) of the Act 

though belatedly in 1991 for bringing out this result, it cannot be said that it has done 

what is ultra vires or beyond the scope of Section 9(3) of the Act. In this connection we 

may keep in view the basic fact that mineral as found in the bowels of the earth or 

attached to the earth surface by itself cannot develop. For developing it, it has to be 

brought on the surface and separated from the crust of mother earth and that can be 

done by mining operation for winning these minerals. In this connection it is profitable 

to look at Section 3 of the Act. It defines minerals to include all minerals except mineral 

oils including natural gas and petroleum. Mining lease is defined to mean a lease 

granted for the purpose of undertaking mining operations and includes a sub-lease 

granted for such purpose. Mining operation means any operations undertaken for the 

purpose of winning any mineral. It is obvious that development of mineral as envisaged 

by Section 18 of the Act and even by Entry 50 of List II of the Seventh Schedule of the 

Constitution, necessarily would mean extraction of mineral out of the bowels of the 

earth or from the crust of the earth by mining operations. Therefore, the term 

development of minerals has a direct linkage with mining operation. Without that 

minerals cannot develop by themselves. In Words and Phrases, Permanent Edn., Vol. 27 

issued by West Publishing Company, St. Paul Minn., the term mineral is defined at page 

210 as follows: 

“A mineral is a natural body destitute of organisation or life.” 

It has also been shown that a mineral is anything that grows in mines and contains 

metals. It is further mentioned therein that the term mineral as used in a deed will be 

restricted to that given to it by the custom of the country in which the deed is to 

operate. Mineral in ordinary and common meaning is a comprehensive term including 

every description of stone and rock deposit whether containing metallic or non-metallic 

substance. The word mineral in popular sense means those inorganic constituents of 

the earth's crust which are commonly obtained by mining or other process for bringing 

them to the surface for profit. Minerals hidden in the bowel of the earth by themselves 

cannot yield profit to anyone and they become minerals when they are brought out on 

the surface of the earth by mining operations. 

22. It must therefore be held that regulation of mines and development of minerals are 

interconnected concepts. Consequently, it is not possible to agree with the contention 

of the learned counsel for the writ petitioners that imposition of royalty has nothing to 

do with the development of minerals or that enhancing the rates of the royalty by the 

impugned notification is extraneous to the purpose of developing mines but is solely 

for swelling the coffers of the States. Once that conclusion is reached, there would 

survive no question of notification being issued partly for legitimate purpose of 

enhancing royalty rates after a decade from 1981 and partly for an irrelevant purpose 

of swelling the State exchequer. In fact the entire purpose of this exercise is for a 

legitimate relevant purpose for developing the minerals and enabling the States which 

are the owners thereof to properly manage the mining leases so that minerals can 

develop on a uniform pattern throughout the country. In that view of the matter the 

submission made by Shri Ramaswamy relying on case S. Pratap Singh v. State of 

Punjab [(1964) 4 SCR 733 : AIR 1964 SC 72] that alien purpose cannot be mixed with 
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statutory purpose is of no avail to him. The argument of Shri Sanghi relying upon the 

decision of this Court in case State of Haryana v. Chanan Mal [(1977) 1 SCC 340] in para 

23 at page 350 that declaration, under section has a limited coverage also cannot be 

of any assistance to him for the simple reason that whatever may be covered by Section 

2 declaration, it has definitely covered the imposition of royalty by Parliament as held 

in the Constitution Bench decision of this Court in India Cement case [India Cement 

Ltd. v. State of T.N., (1990) 1 SCC 12] . As a result of this discussion it must be held that 

the impugned notification cannot be said to be ultra vires of Section 9(2) of the Act. 

The second point is, therefore, answered in the negative. 

 

*** 

24. It is obvious that this aspect of colourable legislation would not strictly apply while 

judging the legality of the exercise of the delegated legislative function. In fact it could 

not be contended by learned counsel for the writ petitioners that the Central 

Government had no power to act under Section 9(3). Therefore, in the strict sense, there 

is no question of the said notification being a piece of colourable legislation touching 

upon the power of some other authority functioning under any other provision of 

delegated legislation. However, it has also to be observed that even in cases of 

delegated legislation, there are well-defined limitations beyond which if such an 

exercise projects itself, it would become ultra vires the provision permitting such an 

exercise. We may profitably refer to a decision of this Court in case Indian Express 

Newspapers (Bombay) (P) Ltd. v. Union of India [(1985) 1 SCC 641 : 1985 SCC (Tax) 121 

: AIR 1986 SC 515] . A Bench of three learned Judges of this Court speaking through 

Venkataramiah, J., as he then was, in connection with notification issued under Section 

25 of the Customs Act which was a piece of subordinate legislation has made the 

following observations : (SCC p. 689, para 75) 

“A piece of subordinate legislation does not carry the same degree of immunity which 

is enjoyed by a statute passed by a competent Legislature. Subordinate legislation may 

be questioned on any of the grounds on which plenary legislation is questioned. In 

addition it may also be questioned on the ground that it does not conform to the 

statute under which it is made. It may further be questioned on the ground that it is 

contrary to some other statute. That is because subordinate legislation must yield to 

plenary legislation. It may also be questioned on the ground that it is unreasonable, 

unreasonable not in the sense of not being reasonable, but in the sense that it is 

manifestly arbitrary.” 

 

Keeping in view this legal position, let us examine the challenge to the impugned 

notification on the ground that it is a colourable device. It was submitted by the writ 

petitioners that though purporting to act under Section 9(3) of the Act and by which 

an effort was made by the Central Government to raise the rates of royalty, in substance 

they wanted only to augment the coffers of the State Government and nothing more 

and in that manner it was a colourable exercise of power on the part of the Central 

Government. While discussing Point 2, we have already repelled this contention. For 

the reasons recorded therein even this contention has to be rejected. Our attention was 

invited by Mr Sorabjee, learned counsel for the appellants, M/s Birla Jute Industries 

Limited, to the counter filed by the Union of India and the State Government in the 

High Court for justifying the impugned notification. That counter is found at page 52 

in SLP (C) No. 8190 of 1994. A combined counter was filed on behalf of Respondents 

1, 3 and 4 in Miscellaneous Petition No. 2907 of 1992 before the High Court in the case 

of Saurashtra Cement & Chemicals India Ltd. [AIR 1979 Guj 180 : (1970) 20 Guj LR 895] 
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and it was relied upon by the authorities concerned in all the other cases. In the said 

counter at para ‘Q’ it has been averred that the State Government tried various 

methods for increasing their revenue from time to time as stated in the petition. The 

State Government enacted various laws imposing Minerals Area Development and 

other cesses. These have been struck down by the Hon'ble Supreme Court and the 

State Governments, therefore, were left with practical difficulties in making necessary 

financial arrangement. The matter was examined in detail on the representation made 

by the various State Governments and after considering all aspects of the matter, a 

reasonable increase in the royalty was found justified and, therefore, the Central 

Government has issued the said notification. That after revision of rates of royalty on 

coal in February 1981 the next revision was due in February 1985. Study group was 

appointed in 1984 to consider all aspects in depth regarding revision of rates of royalty 

on coal. The study group met representatives of the State Government and ascertained 

their views. It also issued a questionnaire to the State Governments, calling for data 

relating to production of coal, rates of royalty, cesses, if any levied by them and other 

relevant information. The study group found that most of the coal producing States 

were levying cesses and taxes on coal, the incidence of which was much higher than 

that or royalty. Some of these taxes/cesses were being levied as a percentage of the 

pit-head value of coal by the State Governments. All the State Governments 

represented to the study group that the rates of royalty on coal should bear a close 

correlation with the prices of coal. The coal producing States, particularly West Bengal 

and Bihar pressed for fixation of royalty on ad valorem basis instead of the existing 

specific rates. The study group expressed its views that any levy of royalty on ad 

valorem basis, without a commitment from the State Governments to refrain from 

levying cesses, would not be equitable as it would have a cascading effect on the prices 

of coal paid by the consumers. Thereafter the counter referred to the striking down of 

cesses imposed by various State Legislatures by this Court and then at para ‘T’ it is 

stated that Governments whose Cess Acts were declared unconstitutional and 

collection of cesses was stopped were suffering substantial loss of revenues, they 

approached the Central Government to revise the rates of royalty on coal immediately 

to help them to get out of the financial crisis. It is further averred in the counter that in 

order to examine the requests of State Governments to increase the rates of royalty, 

Department of Coal appointed yet another study group on 6-2-1991 to examine the 

report of the earlier study group and recommend appropriate increase in royalty in the 

wake of the Supreme Court's judgment in India Cement case [India Cement Ltd. v. State 

of T.N., (1990) 1 SCC 12] and subsequent judgments of the High Courts. The study 

group discussed the issues with the representatives of the coal producing State 

Governments and considered their views. Then follows para ‘U’ which states that after 

considering the report of the second study group the rates of royalty on coal have been 

revised from an average of Rs 5.30 per tonne to Rs 70 per tonne w.e.f. 1-3-1991. These 

rates have not been made applicable to the States of Assam and West Bengal because 

these States are levying/collecting cesses on coal as their Cess Acts have not been 

struck down by the courts so far.” 

 

186. In Surajdin v. State of Madhya Pradesh, 1959 SCC OnLine MP 19  it was 

observed: - 

“In Wharton's Law Lexicon (Fourteenth Edition) the word “royalty” has been explained 

as “payment to a patentee by agreement on every article made according to his patent; 

or to an author by a publisher on every copy of his book sold; or to the owner of 

minerals for the right of working the same on every ton or other weight raised”. In 
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Mozley and Whiteley's Law Dictionary (Sixth Edition) “royalty” has been defined as 

“a prorata payment to a grantor or lessor, on the working of the property leased, or 

otherwise on the profits of the grant or lease. The word is especially used in reference 

to mines, patents and copyrights.” It, therefore, appears that royalties are payments 

which the Government may demand for the appropriation of minerals, timber or other 

property belonging to the Government. Two important features of royalty have to be 

noticed : they are, that the payment made for the privilege of removing the articles is 

in proportion to the quantity removed, and the basis of the payment is an agreement. 

The petitioner, in the instant case, did not represent to the Government that he wanted 

to remove any fuel from the forest and to pay for it. It does not appear that the 

Government can, of itself, impose a compulsory levy on all liquor contractors 

irrespective of the fact whether they avail of the privilege of removing fuel from the 

protected forest or not. In this aspect, the levy would amount to a “tax” or a “cess” 

which can only be imposed under the authority of law as provided in Article 265 of the 

Constitution.” [Emphasis supplied] 

 

187. In Dr. Shanti Saroop & Anr. v State of Punjab & Ors., AIR 1969 P&H 79 [Vol. 

V(B), Pg. 49-92], it was held [Vol. V(B), Pg. 62-65]: - 

“(21) In the Shorter Oxford English, Dictionary, Volume II, at page 1761, royalty is stated 

to mean:-. 

"A payment made to the landowner by the lessee of a mine in return for the privilege 

of working it. A sum paid to the proprietor of a patented invention for the use of it. A 

payment made to an author, editor, or composer for each copy of a book, piece of 

music. etc., sold by the publisher. or for the representation of a play." 

 

(22) The subject of royalty has been dealt with exhaustively in Words and Phrases 

(Permanent Edition). Volume 37A at page 600, where it is stated as follows: 

 

"A Royalty is an interest in real estate entitling the royalty-owner to a share in the 

production of oil, gas or other minerals therefrom 

 

A royalty proper is a share of the product of profits reserved by the owner for permitting 

another to use or develop his property, and both in theory and in practice pre-supposes 

a lease or production under a lease in order to obtain that profit. 

 

Defined as portion reserved to owner of minerals after another brings the minerals to 

the surface. The word “royalty" as used in contract whereby plaintiff sold mineral 

interest for a cash consideration and an undivided interest in profits, if any, to be 

derived from sale of or from royalty received under the lease, would be construed as 

referring to the mineral interest itself. The word "royalty" as originally conceived was 

portion of mineral extracted or payment for privilege of extracting minerals, or for use 

of a mine or of land for that purpose and embodies basic idea of payment for use of 

mine or of premises with acquisition of title to severed minerals as incidental. 

 

The word “royalty” as used in mining and oil operations, means a share of produce or 

profits paid to owner of land for granted privilege of producing minerals therefrom and 

excludes the concept of fee-simple title to minerals in place. 

 

It is common knowledge that the word "royalty" is frequently used to denote an interest 

in mineral rights (Melton v. Sheed). The word "bonus," "Rental" 
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And "royalty" used in connection with oil and gas leases are to be construed in the 

ordinary and popular sense: "bonus" meaning the cash consideration paid or agreed 

to be paid for the execution of the lease "rental" being the consideration for the 

delaying drilling operations, and "royalty" being a share of the product or proceeds 

therefrom reserved to the owner for permitting another to use the property. 

 

“The word "royalty" originated in England where it was used to designate the share in 

production reserved by the Crown from those to whom the right to work mines and 

quarries was granted. Such is its proper use today in mineral contracts. It is the price 

paid for the privilege of exercising the right to explore. If that right is granted by lease-

contract it is the whole or part of the consideration for the lease. If that right is granted 

o1 reserved by a sale, it is the consideration in part or whole of the sale. Royalty in itself 

cannot be used to designate the fundamental right which is being dealt with but only 

to indicate the percentage, the price, the rent the consideration attached to or 

proceeding out of the right or that may proceed from it during its existence. The royalty 

depends upon the continued existence of the right to which it is an appendage. It 

cannot have a life of its own any more than could interest exist apart from the note or 

debt to which it is attached. If a party to a contract sells royalty under an existent lease, 

he is selling a part or the whole of his rent due from the lease upon which his royalty 

depends. If he sells royalty under an existing servitude, he is selling a part of the 

produce to issue from the use of that servitude and the royalty sale is dependent upon 

the life and use of the servitude. If a land-owner sells royalty he is selling the proceeds 

that may issue from his right to explore for minerals on his own land, which is an 

inherent part of his ownership of the land. If the land-owner sells his land and the right 

to explore inherent in the land and reserves royalty, he is reserving a share in the 

anticipated production to result if and when successful exploration ensues upon the 

land sold in full ownership. 

 

The legal nature of royalty must be grounded upon the contract in which it appears. If 

it be used within the understanding of the parties to indicate a sale or reservation of 

the right to extract oil and gas, then it is a servitude by whatever name it may be called, 

and the established rules connected with this type of servitude rules apply. If it is used 

in a lease-contract to indicate a proportionate share of the production going to the 

landowner or to the lessor of a servitude or to his lessee, the law of lease and sub-lease 

will be applied. If the word is used in the contract to indicate a passive interest in 

possible production, without the leasing or production privilege usually inherent in the 

right, then a new and as yet uninterpreted situation appears, upon which the Court has 

not declared itself fully." 

 

(23) From all this it is abundantly clear that the word 'royalty' has a well-recognised and 

defined meaning. As used in Mineral and Oil Operations it means share of produce or 

profit paid to the owner of the land for granted privilege of producing minerals 

therefrom and excludes the concept of fee-simple title to minerals in place. In Words 

and Phrases (Permanent Edition), Volume 37A at page 600, royalty as originally 

conceived was portion of mineral extracted or payment for privilege of extracting 

minerals, or for use of a mine or of land for that purpose and embodies basic idea of 

payment for use of mine or of premises with acquisition of title to severed minerals as 

incidental.” [Emphasis supplied] 
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188. Lastly, in State of W.B. v. Kesoram Industries Ltd., (2004) 10 SCC 201, it was 

observed as follows:  

“69. In India Cement [(1990) 1 SCC 12 : 1989 Supp (1) SCR 692 : AIR 1990 SC 85] 

(vide para 31, SCC) decisions of four High Courts holding “royalty is not tax” have been 

noted without any adverse comment. Rather, the view seems to have been noted with 

tacit approval. Earlier (vide para 21, SCC) the connotative meaning of royalty being 

“share in the produce of land” has been noted. But for the first sentence (in para 34, 

SCC) which we find to be an apparent error, nowhere else has the majority judgment 

held royalty to be a tax. 

xxx 

71. We have clearly pointed out the said error, as we are fully convinced in that 

regard and feel ourselves obliged constitutionally, legally and morally to do so, lest 

the said error should cause any further harm to the trend of jurisprudential thought 

centring around the meaning of “royalty”. We hold that royalty is not tax. Royalty is 

paid to the owner of land who may be a private person and may not necessarily be a 

State. A private person owning the land is entitled to charge royalty but not tax. The 

lessor receives royalty as his income and for the lessee the royalty paid is an 

expenditure incurred. Royalty cannot be tax. We declare that even in India 

Cement [(1990) 1 SCC 12 : 1989 Supp (1) SCR 692 : AIR 1990 SC 85] it was not the 

finding of the Court that royalty is a tax. A statement caused by an apparent 

typographical or inadvertent error in a judgment of the Court should not be 

misunderstood as declaration of such law by the Court. We also record our express 

dissent with that part of the judgment in Mahalaxmi Fabric Mills Ltd. [1995 Supp (1) 

SCC 642] which says (vide para 12 of SCC report) that there was no “typographical 

error” in India Cement [(1990) 1 SCC 12 : 1989 Supp (1) SCR 692 : AIR 1990 SC 85] and 

that the said conclusion that royalty is a tax logically flew from the earlier paragraphs 

of the judgment.” 

 

189. Therefore, royalty is not in the nature of a tax, but is a charge payable for the 

privilege of extracting minerals, fixed by the Central Government under the MMDRA. 
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PART I—Section 1
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No. 39 ] NEW DELHI, MONDAY, APRIL 30, 1956

CABINET SECRETARIAT

INDUSTRIAL POLICY RESOLUTION

New Delhi, the 30th April, 1956

No. 91/CF/48.—The Government of India set out in their
Resolution dated the 6th April, 1948, the policy which they proposed
to pursue in the industrial field. The Resolution emphasised the
importance to the economy of securing a continuous increase in pro-
duction and its equitable distribution, and pointed out that the State
must play a progressively active role in the development of indus-
tries. It laid down that besides arms and ammunition, atomic energy
and railway transport, which would be the monopoly of the Central
Government, the State would be exclusively responsible for the
establishment of new undertakings in six basic industries—except
where, in the national interest, the State itself found it necessary to
secure the co-operation of private enterprise. The rest of the indus-
trial field was left open to private enterprise though it was made
clear that the State would also progressively participate in this field.

2. Eight years have passed since this declaration on industrial
policy. These eight years have witnessed many important changes
and developments in India. The Constitution of India has been
enacted, guaranteeing certain Fundamental Rights and enunciating
Directive Principles of State Policy. Planning has proceeded on an
organised basis, and the first Five Year Plan has recently been
completed. Parliament has accepted the socialist pattern of society
as the objective of social and economic policy. These important
developments necessitate a fresh statement of industrial policy, more

( 137 )
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particularly as the second Five Year Plan will Boon be placed before
the country. This policy must be governed by the principles laid
down in the Constitution, the objective of socialism, and the expe-
rience gained during these years.

3. The Constitution of India, in its preamble, has declared that It
aims at securing for all its citizens*—

"JUSTICE, Social, economic and political;
LIBERTY of thought, expression, belief, faith and worship;
EQUALITY of status and of opportunity; and to promote

among them all
FRATERNITY assuring the dignity of the individual and the

unity of the Nation."
In its Directive Principles of State Policy, it is stated that—

"The State shall strive to promote the welfare of the people
by securing and protecting as effectively as it may a social order
in which justice, social, economic and political, shall inform all
the institutions of the national life."

Further that—
"The State shall, in particular, direct its policy towards

securing—
(a) that the citizens, men and women equally, have the

right to an adequate means of livelihood;
(b) that the ownership and control of the material re-

sources of the community are so distributed as best to
subserve the common good;

(c) that the operation of the economic system does not
result in the concentration of wealth and means of
production to the common detriment;

(d) that there is equal pay for equal work for both men and
women;

(e) that the health and strength of workers, men and
women, and the tender age of children are not abused
and that citizens are not forced by economic necessity
to enter avocations unsuited to their age or strength;

(f) that childhood and youth are protected against exploita-
tion and against moral and material abandonment."

4. These basic and general principles were given a more precise
direction when Parliament accepted in December, 1954, the socialist
pattern of society as the objective of social and economic policy.
Industrial policy, as other policies, must therefore be governed by
these principles and directions.
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6, In order to realise this objective, it is essential to accelerate
the rate of economic growth and to speed up industrialisation and,
in particular, to develop heavy industries and machine making
industries, to expand the public sector, and to build up a large and
growing co-operative sector. These provide the economic founda-
tions for increasing opportunities for gainful employment and
improving living standards and working conditions for the mass of
the people. Equally, it is urgent, to reduce disparities in income and
wealth which exist today, to prevent private monopolies and the
concentration of economic power in different fields in the hands of
small numbers of individuals. Accordingly, the State will pro-
gressively assume a predominant and direct responsibility for setting
up new industrial undertakings and for developing transport
facilities. It will also undertake State trading on an increasing
scale. At the same time, as an agency for planned national
development, in the context of the country's expanding economy,
the private sector will have the opportunity to develop and expand.
The principle of co-operation should be applied wherever possible
and a steadily increasing proportion of the activities of the private
sector developed along co-operative lines.

6. The adoption of the socialist pattern of society as the national
objective, as well as the need for planned and rapid development,
require that all industries of basic and strategic importance, or in the
nature of public utility services, should be in the public sector. Other
industries which are essential and require investment on a scale
whiih only the State, in present circumstances, could provide, have
also to be in the public sector. The State has therefore to assume
direct responsibility for the future development of industries over a
wider area. Nevertheless, there are limiting factors which make it
necessary at this stage for the State to define the field in which it
will undertake sole responsibility for further development, and to
make a selection of industries in the development of which it will
play a dominant role. After considering all aspects of the problem,
in consultation with the Planning Commission, the Government of
India have decided to classify industries into three categories, having
regard to the part which the State would play in each of them. These
categories will inevitably overlap to some extent and too great a
rigidity might defeat the purpose in view. But the basic principles
and objectives have always to be kept in view and the general
directions hereafter referred to followed. It should also be remem-
bered that it is always open to the State to undertake any type of
industrial production.

7. In the first category will be industries the future development
of which will be the exclusive responsibility of the State. The
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second category will consist of industries, which will be progressively
State-owned and in which the State will therefore generally take the
initiative in establishing new undertakings, but in which private
enterprise will also be expected to supplement the effort of the State.
The third category will include all the remaining industries, and
their future development will, in general, be left to the initiative
and enterprise of the private sector.

8. Industries in the first category have been listed in Schedule A
of this Resolution. All new units in these industries, save where
their establishment in the private sector has already been approved,
will be set up only by the State. This does not preclude the expan-
sion of the existing privately owned units, or the possibility of the
State securing the co-operation of private enterprise in the estab-
lishment of new units when the national interests so require.
Railways and air transport, arms and ammunition and atomic
energy will, however, be developed as Central Government mono-
polies. Whenever co-operation with private enterprise is necessary,
the State will ensure, either through majority participation in the
capital or otherwise, that it has the requisite powers to guide the
policy and control the operations of the undertaking.

9. Industries in the second category will be those listed In
Schedule B. With a view to accelerating their future development,
the State will increasingly establish new undertakings in these
industries. At the same time private enterprise will also have the
opportunity to develop in this lield, either on its own or with State
participation.

10. All the remaining industries will fall in the third category,
and it is expected that their development will be undertaken ordi-
narily through the initiative and enterprise of the private sector,
though it will be open to the State to start any industry even in this
category. It will be the policy of the State to facilitate and encourage
the development of these industries in the private sector, in accord-
ance with the programmes formulated in successive Five Year Plans,
by ensuring the development of transport, power and other services,
and by appropriate fiscal and other measures. The State will conti-
nue to foster institutions to provide financial aid to these industries,
and special assistance will be given to enterprises organised on
co-operative lines for industrial and agricultural purposes. In suit-
able cases, the State may also grant financial assistance to the private
sector. Such assistance, especially when the amount involved is
substantial, will preferably be in the form of participation in equity
capital, though it may also be in part in the form of debenture
capital.
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11. Industrial undertakings in the private sector have necessarily
to fit into the framework of the social and economic policy of the
State and will be subject to control and regulation in terms of the
Industries (Development and Regulation) Act and other relevant
legislation. The Government of India, however, recognise that it
would, in general, be desirable to allow such undertakings to develop
with as much freedom as possible, consistent with the targets and
objectives of the national plan. When there exist in the same
industry both privately and publicly owned units, it would continue
to be the policy of the State to give fair and non-discriminatory
treatment to both of them.

12. The division of industries into separate categories does not
imply that they are being placed in water-tight compartments.
Inevitably, there will not only be an area of overlapping but also a
great deal of dovetailing between industries in the private and the
public sectors. It will be open to the State to start any industry not
included in Schedule A and Schedule B when the needs of planning
so require or there are other important reasons for it. In appropriate
cases, privately owned units may be permitted to produce an item
falling within Schedule A for meeting their own requirements or as
by-products. There will be ordinarily no bar to small privately
owned units undertaking production, such as the making of launches
and other light-craft, generation of power for local needs and small
scale mining. Further, heavy industries in the public sector may
obtain some of their requirements of lighter components from the
private sector, while the private sector in turn would rely for many
of its needs on the public sector. The same principle would apply
with even greater force to the relationship between large scale and
small scale industries.

13. The Government of India would, in this context, stress the
role of cottage and village and small scale industries in the develop-
ment of the national economy. In relation to some of the problems
that need urgent solutions, they offer some distinct advantages. They
provide immediate large scale employment; they offer a method of
ensuring a more equitable distribution of the national income and
they facilitate an effective mobilisation of resources of capital and
skill which might otherwise remain unutilised. Some of the pro-
blems that unplanned urbanisation tends to create will be avoided
by the establishment of small centres of industrial production all
over the country.

14. The State has been following a policy of supporting cottage
and village and small scale Industries by restricting the volume
of production in the large scale sector, by differential taxation, or
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by direct subsidies. While such measures will continue to be taken,
whenever necessary, the aim of the State policy will be to ensure
that the decentralised sector acquires sufficient vitality to be self-
supporting and its development is integrated with that of large
scale industry. The State will, therefore, concentrate on measures
designed to improve the competitive strength of the small scale
producer. For this it is essential that the technique of production
should be constantly improved and modernised, the pace of transfor-
mation being regulated so as to avoid, as far as possible, technologi-
cal unemployment. Lack of technical and financial assistance, of
suitable working accommodation and inadequacy of facilities for
repair and maintenance are among the serious handicaps of small
scale producers. A start has been made with the establishment of
industrial estates and rural community workshops to make good
these deficiencies. The extension of rural electrification and the
availability of power at prices which the workers can afford will also
be of considerable help. Many of the activities relating to small
scale production will be greatly helped by the organisation of indus-
trial co-operatives. Such co-operatives should be encouraged in
every way and the State should give constant attention to the develop-
ment of cottage and village and small scale industry.

15. In order that industrialisation may benefit the economy of
the country as a whole, it is important that disparities in levels of
development between different regions should be progressively
reduced. The lack of industries in different parts of the
country is very often determined by factors such as the availability
of the necessary raw materials or other natural resources, A con-
centration of industries in certain areas has also been due to the
ready availability of power, water supply and transport facilities
which have been developed there. It is one of the aims of national
planning to ensure that these facilities are steadily made available
to areas which are at present lagging behind industrially or where
there is greater need for providing opportunities for employment,
provided the location is otherwise suitable. Only by securing a
balanced and co-ordinated development of the industrial and the
agricultural economy in each region, can the entire country attain
higher standards of living.

16. This programme of industrial development will make large
demands on the country's resources of technical and managerial
personnel. To meet these rapidly growing needs for the expansion
of the public sector and for the development of village and small
scale industries, proper managerial and technical cadres in the public
services are being established. Steps are also being taken to meet
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shortages at supervisory levels, to organise apprenticeship schemes
of training on a large scale both in public and in private enter-
prises, and to extend training facilities in business management in
universities and other institutions.

17. It is necessary that proper amenities and incentives should
be provided for all those engaged in industry. The living and
working conditions of workers should be improved and their standard
of efficiency raised. The maintenance of industrial peace is one
of the prime requisites of industrial progress. In a socialist demo-
cracy labour is a partner in the common task of development and
should participate in it with enthusiasm. Some laws governing
industrial relations have been enacted and a broad common approach
has developed with the growing recognition of the obligations of
both management and labour. There should be joint consultation
and workers and technicians should, wherever possible, be associated
progressively in management. Enterprises in the public sector have
to set an example in this respect.

18. With the growing participation of the State in industry and
trade, the manner in which these activities should be conducted and
managed assumes considerable importance. Speedy decisions and
a willingness to assume responsibility are essential if these enter-
prises are to succeed. For this, wherever possible, there should be
decentralisation of authority and their management should be along
business lines. If is to be expected that public enterprises will aug-
ment the revenues of the State and provide resources for further
development in fresh fields. But such enterprises may sometimes
incur losses. Public enterprises have to be Judged by their total
results and in their working they should have the largest possible
measure of freedom.

19. The Industrial Policy Resolution of 1948 dealt with a number
of other subjects which have since been covered by suitable legisla-
tion or by authoritative statements of policy. The division of res-
ponsibility between the Central Government and the State
Governments in regard to industries has been set out in the Industries
(Development and Regulation) Act. The Prime Minister, in hie
statement in Parliament on the 6th April 1949, has enunciated the
policy of the State in regard to foreign capital. It is, therefore, not
necessary to deal with these subjects in this resolution.

20. The Government of India trust that this restatement of their
Industrial Policy will receive the BUpport of all sections of the people
anil promote the rapid industrialisation of the country.
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SCHEDULE A
1. Arms and ammunition and allied items of defence equipmeni
2. Atomic energy.
3. Iron and steel.
4. Heavy castings and forgings of iron and steel.
5. Heavy plant and machinery required for iron and steel pro

duction, for mining, for machine tool manufacture and foi
such other basic industries as may be specified by the Centra
Government.

6. Heavy electrical plant including large hydraulic and stean
turbines.

7. Coal and lignite.
8. Mineral oils.
9. Mining of iron ore, manganese ore, chrome ore, gypsum, sulphur

gold and diamond.
10. Mining and processing of copper, lead, zinc, tin, molybdenurr

and wolfram.
11. Minerals specified in the Schedule to the Atomic Energy

(Control of Production and Use) Order, 1953.
12. Aircraft.
13. Air transport.
14. Railway transport.
15. Shipbuilding.
16. Telephones and telephone cables, telegraph and wireless

apparatus (excluding radio receiving sets).
17. Generation and distribution of electricity.

SCHEDULE B
1. All other minerals except "minor minerals'' as denned in

Section 3 of the Minerals Concession Rules, 1949.
2. Aluminium and other non-ferrous metals not included in

Schedule 'A'.
3. Machine tools.
4. Ferro alloys and tool steels.
5. Basic and intermediate products required by chemical indus-

tries such as the manufacture of drugs, dyestuffs and plastics.
6. Antibiotics and other essential drugs.
7. Fertilizers.
8. Synthetic rubber.
9. Carbonisation of coal

10. Chemical pulp.
11. Road transport.
12. Sea transport.

Y. N. SUKTHANKAR, Secy.
PRINTFD IN INDIA BY THE GENERAL MANAGER, GOVERNMENT OF INDIA PRESS,
NEW DELHI AND PUBLISHED BY THE MANAGER OF PUBLICATIONS, DELHI, 1956
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States 
(All figures in 

Rs. crore) 
2013-14 2014-

15 
2015-

16 2016-17 2017-18 2018-19 2019-20 

Royalty Royalty Royalty Royalty AP* Royalty AP* Royalty AP* Royalty AP* 

Andhra 
Pradesh 400 16 249 286 319 401 359 

Chha5sgarh 1142 1556 1077 1115 1651 10 2212 5 2188 2 

Gujarat 298 401 432 323 334 353 317 

Jharkhand 743 932 1325 880 1498 1438 1439 

Karnataka 726 824 811 1034 15 1271 24 1282 123 1424 468 
Madhya 
Pradesh 342 373 393 378 462 539 457 

Maharashtra 163 163 162 146 172 182 184 

Odisha 3768 3443 3306 2562 3442 7515 8011 

Rajasthan 1566 1941 1939 2437 2542 3138 2571 

UEar Pradesh 0 0 0 0 15 21 22 

Goa 9 2 43 315 240 22 5 

Total 9,156 9,652 9,737 9,474 15 11,945 34 17,104 128 16,979 470 

  ANNEXURE SG/2
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States  

(All figures in Rs. crore) 

2020-21 2021-22 2022-23 

 
Royalty AP* Royalty AP* Royalty AP* 

Andhra Pradesh 340  412 7 427 0 

Chha5sgarh 2320 19 8838 42 7758 25 

Gujarat 298  467  446  

Jharkhand 1457  3200  4256  

Karnataka 1504 471 2542 1551 2228 1147 

Madhya Pradesh 482  581 1 554 2 

Maharashtra 167  305  602  

Odisha 9093 1906 25724 19259 16485 15288 

Rajasthan 2979  3780  4080  

UEar Pradesh 21  23  0  

Goa 73  98  96  

Total 18,733 2,396 45,970 20,858 36,932 16,462 
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REPORT OF THE STUDY GROUP 

FOR REVISION OF RATES 

OF 

ROYALTY AND DEAD RENT FOR MINERALS 

.,,. 

(OTHER THAN COAL, LIGNITE, SAND FOR STOWING AND MINOR MINERALS) 

Chaired By 

Dr. K. Rajeswara.Rao 

Ministry of Mines 

Government of India 
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      ANNEXURE SG/4
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