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ACT:

President’s Reference-Custons duties and duties of excise-
Parlianment’s power to |evy such duties on the property of
States-Direct and indirect taxes-Distinction, if valid under
Constitution--Custons duties and duties of excise, if taxes
on property-"Taxation", Definition-Sea Custons Act, 1878 (8
of 1878), s. 20-Central Excises and Salt Act, 1944 (1 of
1944). s. 3 (1)- CGovernnent of India Act, 1935 (25 & 26. Geo
5, ch. 42), 88. 154, 155-Constitution of India, Arts. /245,
246, 285, 289, 366 28).

HEADNOTE:

As a result of a proposal to introduce in Parlianment a Bil
to amend s. 20 of the Sea Custons Act, 1878, and s. 3 of the
Central Excises and Salt Act, 1944, with a viewto applying
the provisions of the said two Acts to goods belonging to
the State GCGovernnments, in regard to which certain doubts
arose as to whether the provisions of the Bill were
inconsistent with Art. 289 of the Constitution of India, the
Pr esi dent of India referred under Art. 143 of t he
Constitution certain questions for the opinion of the
Supreme Court to ascertain if the proposed amendnents would
be constitutional. The question was whether the provisions
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of Art. 289 of the Constitution precluded the Union from
i nposing, or authorising the inposition of (a) Custons
duties on the inport or export or (b) excise duties on the
producti on or manufacture in India: of the

788

property of a State used for purposes other than those
specified incl. (2). of that Article.

Held (S. K Das, A K Sarkar, Hidayatullah and K C. Das
Gupta, JJ dissenting), that the provisions of Art. 289.(1)
of the Constitution of India were in the nature of an
exception to the exclusive field of legislation reserved to
Parliament and were limted to taxes on property and on
income of a state; that the imunity granted in favour of
States had to be restricted to taxes levied directly on
property and inconme ; and, that even though inport and
export duty or duties of excise had reference to goods and
commodities, they were not taxes on property directly and
were not within the exenption in Art. 289 (1).

Per Sinha C J., &jendragadkar, Wanchoo, Shah and
Raj agopal'a -~ Ayyangar JJ. - (1) Though t he expr essi on

"taxation", as defined in Art. 366 (28), "includes the
i mposition of any tax or inpost, whether general or local or
special", the anplitude of that definition has to be cut

down if the context otherw se so requires.
(2) Wiereas the Union Parlianent has been vested with the
exclusive power to regulate trade and comerce and with the
sol e responsibility of inposing export and inport duties and
duties of excise, wth aview to regulating trade and
conmer ce and raising revenue, an exception has been
engrafted in Art. 289 (1) in favour of States granting them
imunity from certain kinds of Union taxation and it is
necessary that the general Wrds of the exenption in that
Article should be Ilimted in their scope so as not to cone
in conflict with the power of the Union'to regulate  trade
and comerce
(3) Though the Constitution of India does not make a clear
di stinction between direct and indirect taxes, the exenption
provided in Art., 289 (1) from Union taxation to  property
must refer to what are known to econonists as direct taxes
on property and not to indirect taxes like duties of custons
and excise which are in their essence trading taxes and not
tax on property.
Per Das, Sarkar and Das Qupta JJ.-(1) The exenption -clause
under Art. 289 (1) ha,; to be interpreted with the key
furnished by Art. 366 (28) Under the Constitution the word
"taxation" has been defined by the Constitution itself, and
the Court 1is not free to give a different meaning to the
word so as to make a distinction between direct and indirect
789
taxation, nor is the Court free to make a distinction
between a tax on property and a tax in respect of it.
(2) The problemis not the nature of the inpost, but rather
the extent of the immunity granted by Art. 289 and the
extent of the inmmunity really depends on the true scope —and
effect of Arts. 245, 285, 289, and 366 (28).
(3) The Union's power to legislate to regulate foreign
trade contained in the legislative list is subject to the
provisions of the Constitution, and the Union cannot, in
view of Art. 289 (1), inpose a custons duty on things
inmported by the State and seek to justify it as an exercise
of its power to regulate foreign trade.
(4) The exenption given to State property from Union
taxation by Art. 289 does not conflict in any way with the
power of control which the Union has over foreign trade or
inter-State trade
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(5) In the Constitution of India the "taxing powers 1is
treated as different fromthe "regulatory power" and the
classification between "direct" and "indirect" taxes hasot
been adopted in the Constitution

Per Hidayatullah J.-(1) The fact that the word "taxation" is
used in one place only in the Constitution saves us fromthe
task of exam ning the context, because the definition would
becone a dead letter if it were not used in Art. 289 in the
sense defi ned.

(2) Taking the language of Art. 289 (1) by itself or even
as nodified by that of cls. (2) and (3) the <conclusion is
i nescapable that properties of all kinds belonging to the
States save those used or occupied fur trade or business,
were neant to be exenpted fromtaxation. The schene of Art.
289 does not adnmit that the word "property" should be read
in any specialized sense and goods inported and goods
manuf actured or produced by the States air, included in the
word "property."”

(3) The /provisions of Art, 289 preclude the Union from
i mposi ng, or authorising the inposition, of custons duties
on the inport or export of the property of a State used for
purposes other than those, specified in cl. (2) of that
Article, if the inpositionis to raise revenue but not to
regul ate external trade

(4) The intention being to raise revenue the anendnent if
nade woul d be hit by Art. 289.

790

Per Raj agopal a Ayyangar J. -Though no express distinction
has been made in the Constitution between direct and
indirect taxes, taxes.in the shape of duties of custons
including export duties, and excise, —particularly when
imposed with a viewto regulating trade and conmence in so
far as such matters are within the conpetence of Parlianent
bei ng covered by various entries in List-1, cannot be called
taxes on property ; for they are inmposts with reference to
the movenent of property by way of inmport or export or wth
reference to the production or nanufacture of goods.
Anerican, Australian and Candi an cases revi ewed.

JUDGVENT:

ADVI SORY JURI SDI CTI ON : Special Reference No. 1 of 1962.

Ref erence by the President of India under Art. 143 (1)  of
the Constitution regarding the proposed anendnents to~ sub-
section (2) of Section 20 of the Sea Custons Act, 1878 (Act
8 of 1878) and subsection 1 (a) of Section 3 of the Centra

Excise and Salt Act, 1944 (Act 1 of 1944).

C. E. Daphtary, Solicitor-General of India, H N. Sanyal ,
Additional Solicitor General of India, GN Joshi and R H
Dhebar, for the Union O India.

D. Narsa Rajuu, Advocate-Ceneral for the State of |\ Andhra
Pradesh and T. V. R Tatachari, for the State of ' Andhra
pradesh.

B. C. Barua, Advocate-General for the State of Assam and
Naunit Lal, for the State of Assam

Mahabi r Prasad, Advocate-Ceneral for the State of Bihar and
S. P. Varma, for the State of Bihar

A V. Viswanatha Sastri, J. B. Dadachanji, O C. Mathur
and Ravi nder Narain, for the State of Mharashtra.
J. M  Thakore, Advocate-CGeneral the State of Gujaratand
H L.Hathi,for the State for CQujarat.
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D. Sahu, Advocate-General for the State of Orissa and K
L. Hathi, for the State of O ssa.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of 79

V. P. CGopal an Nanbyar, Advocate-CGeneral for the State of
Keral a and Sardar Bahadur, for the State of Keral a.
A Ranganadham Chetty and A. V. Rangam for the State of

Madr as.
G R Ethirajulu Naidu, Advocate-Ceneral for the State of
Mysore and R Copal akri shnan, for the State of Mysor e.

S. M Sikri, Advocate-General for the State of Punjab, S
K. Kapur and Gopal Singh, for the State of Punj ab

G C Kasliwal, Advocate-CGeneral for the State O Rajasthan
S. K Kapur, V. N Sethi and K. K. Jain, for the State of
Raj ast han.

B. Sen, M K. Banerjee and P. K Bose, for the State of West
Bengal

M Adhi kari, Advocate-CGeneral for the State of Mdhya
Pradesh and I. N Shroff, for the State of Midhya Pradesh. K. S.
Hajela and C. P. Lal, for the State of Uttar Pradesh.

1963. May 10. The opinion of B. P. Sinha, CJ., P. B
Gaj endragadkar, K. N Wanchoo and J. C. Shah JJ. was
delivered by Sinha, C. J. The opinion of S. K Das, A K
Sarkar and K. C. Das Gupta JJ., was delivered by Das, J. M
H dayatullah, J., and N. Raj agopal a Ayyangar, J., delivered
separ at e opi ni ons.

SINHA C. T.-The main question, on this reference by the
President of India under Art. 143 (1) of
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t he Consti tution, depends upon the true scope and
interpretation of Art. 289 of the Constitution relating to
the immunity of States from Union taxation. On receipt of
the reference notices were issued to the Attorney GCenera
"of India and to the Advocates General of the States. In
pursuance of that the case of the Union Governnent has been
pl aced before us by the learned Solicitor-CGeneral and that
of the States of Andhra Pradesh, Assam -~ Bihar, CGujarat,
Keral a, Madhya Pradesh, Madras, Maharashtra, Mysore, Oissa,
Punjab and West Bengal was presented to wus by 'their
respective counsel. On the date the hearing of this -case
started, an application was made on behalf of the State of
Uttar Pradesh also to be heard, but no statenent of case had
been put in on behalf of that State, and as no grounds were
made out for condoning the delay, we ref used the
applicati on.

The reference is in these terns

"Whereas sub-section (1) of section 20 of the Sea Custons
Act, 1878 (Act 8 of 1878), provides for the levy of  custons
duties on goods inported or exported by sea to the _extent
and in the manner specified in the said sub-section

And whereas sub-section (2) of section 20 of the said Act
applies the provisions of sub-section (1) of that section in
respect of all goods belonging to the Governnent of a  State
and used for the purposes of a trade or business of any kind
carried on by, or on behalf of, that Government, or of any
operations connected wth such trade or business as they
apply in respect of goods not bel onging to any Governnment;
And whereas it is proposed to anend sub-section (2)  of
section 20 of the said Act so as to apply the provisions  of

sub-section (1) of that section in respect of all goods
bel onging to the Government of a State;
793

irrespective of whether such goods are used or not for the
purposes set out in the said subsection (2) as at present in
force;

And whereas sub-section (1) of section 3 of the Centra
Exci ses and Salt Act, 1944 (Act 1 of 1944), provides for the
levy of duties of excise on all excisable goods other than
salt which are produced or manufactured in India and a duty




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 79

on salt manufactured in, or inported by land into any part
of India in the manner specified in the said sub-section

And whereas sub-section (I1A)of section 3 of the said Act
applies the provisions of sub-section (1) of that section in
respect of all excisable goods other than salt which are
produced or manufactured in India by, or on behalf of, the
Government of a State and used for the purposes of a trade
or business of any kind carried on by, or on behalf of, that
Covernment, or of any operations connected with such trade
or business as they apply in respect of goods which are not
produced or manufactured by any Government;

And whereas it is proposed to anmend sub-section (1A) of
section 3 of the said Act so as to apply the provisions of
sub section (1) of that section in respect of all excisable
goods ot her than salt which are produced or manufactured in
India by, or on behalf of the Governnent of a State,
irrespective of whether such goods are used or not for the
purposes set out-in the said sub-section (IA) as at present
in force;

And whereas it is proposedto introduce in Parlianment a
Bill, the draft of "which is annexed here to and nmarked
"“Annexure’, to anend for the purpose aforesaid sub-section
(2) of section 20 of the Sea Custonms Act, 1878 (Act 8 of
1878) and sub-section -(lA) of section'3 of the Centra

Exci ses and Salt Act, 1944 (Act 1 of 1944);

794

And whereas CGovernnents of certain States have expressed,the
view that the anendnents as proposedin the said draft of

the Bill may not be constitutionally valid as the provisions
of article 289 read with the definitions of 'taxation” and
-tax’ in clause (28) of article 366 of the Constitution of

India preclude the Union frominposing or authorising the

i mposition of any tax, including custons duties and ' excise

duties; or inrelation to any property of a State except to

the extent pernmitted by clause (2) read with clause (3) of

the said article 289;

And whereas the Governnment of India is on the other hand

inclined to the view
(1) that the exenption fromUnion taxation
granted by clause (1) of article 289 is res-
tricted to Union taxes on the property of a
State and does not extend to Union taxes in
relation to the property of a State and that
clauses (2) and (3) of that article have also
to be construed accordingly;
(ii) that ~custons duties are taxes  on the
i mport or export of property and not taxes on
property as such and further that excise
duties are taxes on the producti on or
manufacture of property and not taxes on
property as such; and
(iii) that the union is not precluded by the
pro. Vi si ons of article 289 of t he
Constitution of India from inposing or
authorising the inposition of custons duties
on the inport or export of the property of a
State and ot her Union taxes on the property of
a State which are not taxes on property as
such;

And whereas doubts have arisen as to the true interpretation

and scope of article 289 of the Constitution of India and,

in particular, as to the constitutional wvalidity of the

amendnents to the Sea Custons

795

Act. 1878 (Act 8 of 1878) and the Central Excises and Salt
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Act, 1944 (Act 1 of 1944) as proposed in the aforesaid draft
Bill;
And whereas in view of what has been hereinbefore stated, it
appears to me that the questions of |aw hereinafter set out
have arisen and are of such a nature and are of such public
i mportance that it is expedient to obtain the opinion of the
Supreme Court of India thereon
Now, therefore, in exercise of the powers conferred upon ne
by clause (1) of article 143 of the Constitution of India,
1, Rajendra Prasad, President of India, hereby refer the
following question to the Supreme Court of India for
consi deration and report of its opinion thereon
"(1) Do the provisions of article 289 of the
Constitution preclude the Union from i nposing,
or authorising the inposition of, custons
duties on the inport or export of the property
of a State used for purposes other than those
specified in clause (2) of that article ?
(2) Do the provisions of article 289 of the
Constitution of India preclude the Union from
imposi ng, or authorising the inposition of,
exci se duties on the production or manufacture
in India of the property of a State used for
pur poses other than those specified in clause
(2) of ‘that article ?
(3) WIl sub section (2) of section 20 of
the Sea Custons Act, 1878 (Act 8 of 1878) and
subsection (l1A) of section 3 of  the Centra
Exci ses and Salt Act, 1944 (Act 1 of 1944) as
amended by the Bi'll set out inthe Annexure be
i nconsistent wth the provisions of article
289 of the Constitution of India
New Del hi Sd/ - Raj-endra Prasad,
Dated the 19-4-1962.
Presi dent of India.
796

xur e
DRAFT BI LL
A
Bl LL
Further to anmend the Sea Custons Act, 1878,
and the Central Excises and Salt Act, 1944.
Be it enacted by Parlianent in the year of the
Republic of India as follows
1. Short title-This Act may be called the
Sea Custonms and Central Excises (Arendnent)
Act, 19.
2. Anmendnent of section 20, Act 8 of =~ 1878,
In section 20 of the Sea Customs Act, 1878 for
sub-section (2) the follow ng sub-section
shal | be substituted, nanely :-
"(2) The provisions of sub-section (1) 'shal
apply in respect of all goods bel onging to the
Government as they apply in respect of goods
not bel onging to the Governnent."
3. Amendnent of section 3, Act 1 of 1944.1n
section 3 of the Central Excises and Salt Act,

Anne

1944, for sub-section (1A) the follow

ing sub-
section shall be substituted, nanely :-
"(1A) The provisions of sub-section (1) shal
apply in respect of all excisable goods other
than salt which are produced or nanufactured
in India by, or on behalf of, the Governnent
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as they apply in respect of goods which are

not produced or manufactured by the Govern

797
It has been argued on behal f of the Union of India that cl
(1) of Art. 289 properly interpreted would mean that the
imunity fromtaxation granted by the Constitution to the
States is only in respect of tax on property and on inconeg,
and that the imunity does not extend to all taxes; the
clause should not be interpreted so as to include taxation
in relation to property; a tax by way of inmport or export
duty is not a tax on property but is on the fact of
importing or exporting goods into or out of the country;
simlarly, an excise duty is not a tax on property but is a
tax on production or nmanufacture of goods; though the
measure of the tax may have reference to the value, weight
or quantity of the goods,  according to the rel evant
provisions of the-statute inposing excise duty, in essence
and truly speaking inport or export duties or excise duty
are not taxes on property, including goods, as such, but on
the happening of a certain event in relation to goods,
nanel vy, import or export of° goods or production or
manuf acture of goods; the true neaning of Art. 289 is to be
derived not only fromits language but also fromthe scheme
of the Indian Constitution distributing powers of taxation
bet ween the Union and the States in and the context of those
provisions; Arts. 285 and 289 of the Constitution are
conpl emrentary and the true construction of the one has a
direct bearing on that of the other; those articles have to
be construed in ‘the background of the correspondi ng
provi sions of the Government of India Act 1935, ss. 154 and
155; cl. (2) of Art. 289 is only explanatory -and not an
exception to cl. (1) in the sense that the entire field of
taxation covered by cl. (1) is also covered by the terns of
cl. (2); as Parlianent has exclusive power to nake laws with
respect to trade and commerce with foreign countries and
with respect to duties of custons, including export duties
and duties of excise on certain goods nanufactured or
produced in India, the Union is conpetent to inpose or to
aut horise the, inposition of customduties on
798
the inport or export of goods by a State which may be its
property or excise duty. on the production or manufacture of
goods by a State; if cl. (1) of Art. 289 were to be
interpreted as including the exenption of a State in respect
of custons duties or excise duty, it wdll amunt to a
restriction on the exclusive: conpetence of Parlianent to
make |laws with respect to trade and conmercial restriction
which is not warranted in view of the scheme of. the
Constitution; that the term"taxation" has been used in a
very w de sense, as per Art. 366 (28); the wide sweep of
that expression has to be linmted with respect to the words
"Property" or "income"; the juxtaposition of the | words
"’ property" and "inconme" in cl. (1) of Art. 289 would show
that the exenption of the States from Union taxation wag
only in respect of tax on property and tax on incone; in
other words, the exenption granted by Art. ?89 (1) is in
respect of property taxes properly so called in the sense of
taxes directly on property; a tax on property means a tax in
respect of ownership, possession or enjoynment of property,
in contradistinction to custons duties and duties of excise,
which in their true neaning are not taxes on property but
only in relation to property, on a particular occasion d..
(2) of Art. 289 of the Constantine shows clearly that trade
or business carried on by States will be liable to taxation
by cl. (3) of Art. 289 Parlianent has been authorised to
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legislate as to what trade or business would be incidenta
to the ordinary functions of government and which, therefore
woul d not be subject to taxation by the Union; any trade or
busines not so declared by parliament will be wthin the
operation of cl. (-), i.e liable to Union taxation.

On the other hand. it is argued on behalf of the States that
in interpreting Art. 289 of the Constitution, on which the
answer to the question referred by the President depends, it
has to be borne in mind that our Constitution does not nake
a distinction

799

between direct and indirect taxation; that trade and
commerce and industry have been distributed between the
Union and the States; 'that the power of taxation is
different from the power to regulate trade and comerce
that the narrower construction of the Article, contended for
and on behalf of the Union, will seriously and adversely
affect ~the activities of the States and their powers under
the Constitution; that a conparison and contrast between the
terms of 's. 155 of the CGovernnent of India Act and those of
Art. 289 of the Constitution would clearly enphasize that
the wi der neaning contended for on behalf of the States
should be preferred; that the legislative practice in
respect of excise and custons duties is a perm ssible guide
to the interpretationof the Article in question and would
support the wider construction, an that even on a narrower
construction, insisted upon by the Union, custons duties and
duties of excise affect property and are, therefore, wthin
the inmmnity granted by Art. 289 (1); properly construed
Art. 289 (1) grants conplete immnity fromall taxation on
any kind of property; and any kind of tax on property or in
relation to property is within the immunity; therefore, the
di stinction sought to be nmade on behalf of the Union between
tax on property and tax in relation to property is wholly

irrelevant; cl. (2) of Art. 289 is not explanatory, as
cont ended on behal f of the Union, but is an exception or in
the nature of a proviso to cl. (1) of the Article; ‘cl. (2)

really carves out sonething which is included in cl. (1) and
simlarly cl. (3) is an exception to cl. (2) and carves out
sonething which is included in cl. (2).

It should be noted that all the States which were
represented before us were agreed in their —contention,” as
set out above, except the State of Maharashtra. The learned
Counsel for the State of Mharashtra agreed with the
contention on behalf of the Union that there was a clear
di stinction between

800

tax on property and excise duties. In other words, excise
duty is not within the inmunity granted by cl. (1) of /Art.
289, which is in the nature of an exception to the genera
power of a State to regulate trade and comrerce -and its
right to tax, and as such it should be very strictly
construed. But he supported the other States in so far as
they contended that duties of inmport and export were wthin
the exenption granted by cl. (1) of Art. 289.

It will thus be seen that whereas the Union is for
interpreting cl. (1) of Art. 289 in the restricted sense of
the inmmunity being limted to a direct tax on property and
on the income of a State, the States contend for an all-
enbraci ng exenption from Uni on taxes which have any rel ation
to or inmpact on State property and incone. |In spite of this
wi de gul f between the two view points, both are agreed that
the terns "property", "inconme’ and "tax" have been used in
their wi dest sense. ’'They are also agreed that the inmunity
granted to the Union in respect of its property by Art. 285




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 79

corresponds to the imunity granted to the States by Art.
289, and that, therefore, the term"property" "taxati on" and
"tax" have to be interpreted in the sane conprehensi ve sense

in both the Articles. It will be noticed that whereas not
only the term ("property" but also "incone" occurs in Art.
289, in Art. 285 the term"inconme’ is not wused apparently

because the Constitution nakers were aware of the |Ilega
position that tax on "incone" (as distinct fromagricultura
incone) is exclusively in the Union List and was so even
before the advent of the Constitution. It was agreed, and
it is manifest that the terns of Art. 285 and 289 are very
closely parallel to those of ss. 154 and 155, respectively,
of the Governnent of India Act, 1935 (25 & 26 Geo. VC 42),
except for the differences in expression occasioned by the
change in the constitutional position and the integration
of the Indian States after-

801
1947. The | anguage of the two parellel provisions may be
set out ‘'below in order to bring out the points of

simlarity and contrast.

Gover nnent_of I'ndia Act.

S. 154 : Property vested in Hs Majesty for purposes of
the Governnent of the Federation shall, save in so far as
any Federal |aw may otherw se provide, be exenpt from al
taxes inmposed by, or by any authority within, a Province or
Federated State;

Provided that, until any Federal |aw otherw se provides, any
property so vested which was imrediately  before t he
commencement of Part I1l of this Act liable, or treated as
liable., to any such tax, shall, so long as that tax
continues, continue to be liable, or to be treated as
l'iable.. thereto.

S. 155 (1) Subject as hereinafter provi ded. . t he
Governnent of a Province and the

Constitution of India.

Art. 285. (1) The property of the Union shall, save in so
far as Parliament nay by | aw otherw se provide, be exenpt
fromall taxes inposed by a State or by any Authority within
a State.

(2) Nothing in clause

(1) shall, until Parlianment by |aw otherw se -provides:.,
prevent | any authority within a State fromlevying any ’tax
on any property of the Union to which such property was
i mediately before’ the commencenent of this Constitution
liable or treated as liable, so long as that tax continues
to be levied in that State

Art. 289. (1) The property and inconme of a State shall be
exenpt from Union

802

Governnent of India Act.

Ruler of a Federated State &hall not be liable to Federa
taxation in respect of land & or bui |l di ngs situate in
British India, or i ncome accruing, arising or received in
British India:

Provi ded that -

(a) where a trade or business of any kind is carried on by
or on behal f of the Governnent of a Province in any part of
British India outside that Province or by a Ruler in any
part of British India, nothing in this sub-section shal
exenpt that Government or Ruler fromany Federal taxation in
respect of that trade or business, or any operations con-
nected therewith, or any incone arising in connection
therewith, or any property occupied for the pur poses
t her eof

(b) nothing in this sub-section shall exenpt
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Constitution of India.
t axati on.

(2) Nothing in clause (1) shal | prevent.the

Union frominposing, or authorising the inposition of any
tax to such extent, if any as Parliament may by | aw provide
in respect of a trade or business of any kind carried on by,
or on behalf of the Governnment of a State, or any operations
connected therewith, or any property used or occupied for
the purposes of such trade or ’'business, or any incone
accuring or arising in connection therewth.

(3) Nothing in clause

(2) shall apply to any trade or business, or to any class
of trade or business which Parliament may by | aw
declare to be incidental to the ordinary functions of
gover nnent .
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CGovernment of India Act.

a Ruler fromany Federal taxation in respect of any |ands,
bui | di ngs ‘or income being his personal property or persona
i ncone.

(2) Nothing in this Act affects any exenption fromtaxation
enjoyed as of right at the passing of this Act by the Ruler
of an Indian Statein respect of any |Indian Governnent
securities issued before that date

Constitution of India.

It wll thus appear that both s. 154 and Art. 285 set out
above speak only of "property" and lay down  that property
vested in the Union shall be exenpt fromall taxes inposed
by a State or by any authority within a State, " subject to
one exception of saving the pre-existing taxes on such
property until Parlianent nmay by |aw otherwise  provide.
Simlarly, whereas s. 155 of the Governnent of |India Act
exenpts fromfederal taxes the Governnent of a Province in
respect of lands or buildings situate in British India or
i ncone accruing, arising or received in British India, Art.
289(1) says "the property and income of a State shall be
exenpt from Union taxation". Section 156 aforesaid has two
provisos (a) & (b); (a) relating to trade or business of any
kind carried on by or on behalf of the GCovernnment of a
Province, and (b) which is not relevant, relating to a
Rul er . It will be seen that "'inconme" is repeated in both

the provisions, but what was "’'lands" or —""buildings" has
becorme sinply "property" in Art. 289(1).

804

The question naturally arises why "incone" was at al
mentioned when it is common ground that "income" would be
included in the generic term™" property". It was~ suggested

on behalf of the Union that the a position of the terns
"property" and "incone"of a State which have been declared
to be exenpt from Union taxation would indicate that the tax
fromwhich they were to be i Mmune was tax on , (property" and
on "lncone", i.e., in both cases a direct tax, and 'not an
indirect tax, which nmay be levied in relation to the
property of a State, nanely, excise duty, which is a tax on
the manufacture or production of goods and custons duty
which is a tax on the event of inportation or exportation of
goods.

Before dealing with the argunent on either side, whether the
restricted meaning attributed to the words of Art. 289(1) on
behal f of the Union, or the w der significance clained for
these words on behalf of the States, was intended by the
Constitution nmakers, it is necessary to bear in mnd certain
general considerations and the schene of the constitutiona
provi sions bearing on the power of the Union to inpose the
taxes contenpl ated by the proposed | egislation. Neither the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 11 of 79

Union nor the States can claimunlimted right as regards
the are area of taxation. The right has been hedged in by
consi derations of respective powers and responsibilities of
the Union in relation to the States, and those of the States
in relation to citizens or inter se or inrelation to the

Uni on. Part XlII of the Constitution relates to "Finances
etc." At the they outset Art. 265 lays down that no tax
shall be levied or collected except by authority of |[|aw

That authority has to be found in the three lists in the
Seventh Schedul e, subject to the provisions of Part Xi which
deals with the rel ati ons between that Union and the States,
particularly Chapter 1 relating to legislative relations and
di stribution of legislative powers, with special reference,
to Art.’ 246. Under that Article the legislature of a State
has excl usive powers to nmake |l aws with respect
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to the matters enunerated in List 11 and Parlianent and the
Legi sl ature of a State have powers to make laws with respect
to’ the 'matters enunmerated in List |[1l (the Concurrent
List), and notwthstanding those two lists, Parliament has
the exclusive power to make Laws with respect to any of the
matters enunerated in List | (the Union List). Par | i ament
also has power to make laws with respect to any of the
matters enunerated  in the State List with respect to any
part of the territory of India which is not included in a
State. By Art. 248 Parliament has been vested with
excl usive power to make laws with respect to any nmatters not

enunerated in the ' State list or ~the Concurrent |Iist,
including the power of making a law inposing ?. tax ' nut
mentioned in either of those lists. It is not necessary to

refer to the extended power of legislation vested in
Parlianment in abnormal circunstances, as contenplated by
Arts. 249 250 and 252. In short, though the State have been
vested with exclusive powers of Legislation with respect to
the mtters enemurated in List 1l; the authority of
Parliament to legislate in respect of taxation in List | is
equal |y exclusive. The schene of ‘distribution of powers of
| egislation, with particular reference to taxation, is that
Parliament has the exclusive power to |egislate inposing
taxes on income other than agricul tural incone (Entry 82):
duties of custons including export duties (Entry 83); duties
of excise an tobacco an ot her goods, manufactured or produc-
ed in India, except alcoholic liquors for human consunption
and opium Indian henp and other narcotic drugs and
narcotics, which by entry 51 of List Il is vested in the
State legislature (Entry 84). It is not necessary to refer
to the other taxes which Parliament may inpose because they
have no direct bearing on the questions, in controversy in
this case. Simlarly, the State |egislatures have the power
to inpose taxes on agricultural incone (Entry 46), taxer,on
| ands and buil dings (Entry 49) and duties of “excise on
al coholic liquors and opiumetc., manufactured or
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produced in the State and countervailing duties at the same
or lower rates on simlar goods manufactured or produced

el sewhere in India (Entry 51). It is also not necessary to
refer to other heads of taxes which arc contained in the
State List. It would, thus appear that whereas all taxes on
income other than agricultural incone are wthin t he
exclusive power of the Union, taxes on agricultural income
only are reserved for the States. Al  customs duties,

i ncludi ng export duties, relating as they do to transactions
of inmport into or export out of the country are within the
powers of Parlianent. The States are not concerned wth
t hose. They are only concerned with taxes on the entry of
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goods in local areas for consunption, use or sale therein
covered by entry 52 in the State List. Except for duties of
excise on alcoholic liquors and opiumand other narcotic
drugs, all duties of excise are leviable by Parlianent.
Hence, it can be said that by and |l arge, taxes on incone,
duties of custons and duties of excise are wthin the
excl usi ve power of legislation by Parlianent.
Those exclusive powers of taxation, as aforesaid vested in
Parliament, have to be correlated with the exclusive power
of Parliament to legislate with respect to trade and
conmerce wth foreign countries; inport and export duties
across customs frontiers; definition of customs frontiers
(Entry 41); inter-State trade and comerce (Entry 42). As
the regul ation of trade and commerce with foreign countri es,
as also inter-State, isthe exclusive responsibility of the
Uni on, Parlianent has the power to legislate with respect to
those matters, alongwith the power to |legislate by way of
i mposition of _duties of custons in respect of inport and
export | of goods asalso to inpose duties of excise on the
manuf acture or production in-any part of India in respect of
goods ot her than al coholicliquors and opium etc , referred
to above. Further, the inposition of custons duties
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or excite duties may be either (1) with . a view to raise
revenue or (2) to regulate trade and conmerce, both in |and
and foreign, or (3) both to regulate trade and comrerce and
to raise revenue. If therefore Art. 289 (1) conpletely
exenpts all property of the States fromall taxes the power
of Parlianment to regul ate foreign trade by the use of its
power of taxation would be seriously inpaired and this con-
sideration wll have to be kept in mnd when -interpreting
Art. 289(1).
There is another general consideration which has also to be
borne in nind in view of the provisions contained in Part

X'l of the Constitution. Though various taxes have been
separately included in List | or List Il and there is no
overlaping in the matter of taxation between the two [lists

and there is no tax provided in the Concurrent List except
stanp duties (Item 44), the «constitution enbodies an
el aborate schene for the distribution of revenue between the
Union and the States in Part XII, with respect to taxes
imposed in List 1. The schene of the Constitution wth
respect to financial relations between the Union and the
States. devised by the Constitution nmakers, is such as to
ensure an equitable distribution of the revenue between the
Centre and the States. Al revenues received by the
Governnment of India normally formpart of the Consolidated
Fund of India, and all revenues received by the Governnent
of a State shall formpart of the Consolidated Fund of  the
State. This general rule is subject to the provision of the
Chapter | of Part XIl in which occur Arts. 266 -to 277.
Though stanp duties and duties of excise on nedicinal and
toil et preparations which are’ covered by the Union List are
to be levied by the Governnment of India, they have to be
collected by the States wthin which such duties -are
| eviable and are not to formpart of the Consolidated Fund
of India, but stands assigned to the State which has.
collected them (Art. 268). Simlarly, duties and taxes
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levied and collected by the Union in respect of Succession
Duty, Estate Duty, Term nal Taxes on goods and passengers
carried by Railway, sea or air, taxes on rail fares and
freights, etc. as detailed in Art. 269 shall be assigned to
the States and distributed anbngst themin accordance wth
the principles of distribution as nay be formulated by
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Parlianmentary |legislation, as laid down in cl. (2) of Art.
269. Art. 270 provides that taxes on incone, other than
agricultural incone shall be levied and collected by the
Government of India and distributed between the Union and
the States. The taxes and duties levied by the Union and
collected by the Union or by the States as contenplated by
Arts. 268, 269 and 270 and distributed anongst the States
shall not form part of the Consolidated Fund of India.
Further Excise duties which are levied and collected by the
Government of India and which formpart of the Consolidated
Fund of India may al so be distributed anpbngst the States, in
accordance with the principles laid dowmn by Parliament in
accordance with the provisions of Art. 272. Expr ess
provi si on has been nade by Article 273 in respect of grants-
in-aid of the revenue of the States of Assam Bihar, Oissa
and West Bengal in lieu of assignment of any share of the
net proceeds of -export duty on jute and jute products.
Further~ a safeguard has been laid down in Art. 274 that no
bill or amendnent which inposes or varies any tax or duty in
which States are - interested or which affects the principles
of distribution of duties or taxes anbngst the States as
laid down in Arts. 268-273 shall be introduced or noved in
ei ther House of Parlianent except on the reconmendati on of
the President. Parlianment has al so been authorised to |ay
down that certain/suns may be charged on the Consolidated
Fund of India in each year by way of grants-in-aid of the
revenues of such States as it may deternmine to be in need of
assi st ance. This aid my’' be different for different
States, according to their needs, with particular reference
to schenes of
800
devel opnent for the purposes indicated in Art. 275 (1).
Provision has also been made by Art. 280 for the
appoi ntnent by the President of a Finance Commission to
make, recomendat i ons to the President as to t he
di stribution anpbngst the Union and the States of the net
proceeds of taxes and duties as aforesaid, and as’' to the
principles which should governthe grants-in-aid of the
revenue of the States out of the Consolidated Fund of /I ndia.
It will thus appear that Part Xl | of the Constitution has
made el aborate provisions as to the revenues of the Union
and of the States, and as to how the Unionwll share the
proceeds of duties and taxes inposed by it and collected
either by the Union or by the States. Sources of  revenue
which have been allocated to the Union. are not meant
entirely for the purposes of the Union but have to be
distributed according to the principles laid  down by
Parliamentary |legislation as contenplated by the Articles
aforesaid. Thus all the taxes and duties |evied by the Union
and collected either by the Union or by the States ~do not
form part of the Consolidated Found of India but < -nmany of
those taxes and duties are distributed anongst the States
and form part of the Consolidated Fund of the States. Even
those taxes and duties which constitute the Consolidated
Fund of India may be used for the purposes of supplenenting
the revenues of the States in accordance with their needs.
The question of the distribution of the aforesaid taxes and
duti es amongst the States and the principles governing them
as also the principles governing grants-in-aid of revenues
of the States out of the Consolidated Fund of India, are
matters which have to be decided by a hi gh-powered Finance
Conmi ssion, which is a responsible body designated to
determne those matters in an objective way. It cannot,
therefore, be justly
810
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contended that the construction of Art. 289 suggested on
behal f of the Union will have the effect of seriously and
adversely affecting the revenues of the States. The
financial arrangenent and adjustnment suggested in Part Xl
of t he Constitution has been desi gned by t he

Constitution makers in such a way as to ensure an equitable
distribution of the revenues between the Union and the
States, even though those revenues may be derived fromtaxes
and duties inmposed by the Union and collected by it or
t hrough the agency of the States. On the other hand, there
may be nore serious difficulties in the way of the Union if
we were to adopt the very wide interpretati on suggested on
behal f of the States. It wll thus be seen that the powers
of taxation assigned to the Union are based nostly on
consi derati ons of convenience of inposition and collection
and not with a viewto allocate themsolely to the Union ;
that is to say, it was not intended that all taxes and
duties i nposed by the Union Parlianent should be expended on
the activities of the Centre and not on the activities of
the States: Sources of revenue allocated to the States,
like taxes on'land and other kinds of inmrovable property,
have been allocated to the States alone. The Constitution
makers realised the fact that those sources of revenue allo-
cated to the States may not be sufficient for their purposes
and that the Governnment of India would have to subsidise
their welfare activities out of the revenues levied and
col I ected by the Union Gover nment. Realising the
limtations on the financial resources of the States and the
growi ng needs of ‘the community in a welfare State, the
Constitution has made, as -already indicated, specific
provi sions enpowering Parliament to set aside a portion of
its revenues, whether formng part of the Consolidated Fund
of India or not, for the benefit of the States,  not in
stated proportions but accordingto their needs. It is
clear, therefore, that considerations which my apply to
those Constitutions which recognise
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wat er -t i ght conpartnents between the revenues  of the
federating States and those of the federation do not  apply
to our Constitution which does not postul ate-any ’'conflict
of interest between the Union on the one hand and the States
on the other. The resources of the Union Governnent are not
neant exclusively for the benefit of the Union activities
they are also nmeant for subsidising the activities of -the
St ates in accordance with their respective needs,
irrespective of the anmounts collected by or through them
In other words, the Union and the States together form one
organic whole for the purposes of utilisation of. the
resources of the territories of India as a whole.

Bearing the scheme of our Constitution in mnd |et us now
turn to the words of Art. 289 and also its conplenentary
article, nanely, Art. 285. The contention on behalf of the
Union is that when Art. 289 provides for exenption of the
property and income of a State from Union taxation, it only
provides for exenption fromsuch tax as may be |levied
directly on property and income and not from all Union
taxes, which my have sonme relation to the property or
incone of a State. On the other hand, the contention on
behal f of the States is that when Art. 289 (1) provides for
exenption of the property and incone of a State from Union
taxation, it conpletely exenpts the property and i ncone of a
State fromall Union taxation of whatsoever nature it may
be. So far as exenption of inconme is concerned, there is no
serious dispute that the exenption there is with respect to
taxes on income other than agricultural income (item 82,
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List 1), for the sinple reason that the only tax provided in
List | with respect to incone is initem82 of List |I. The
dispute is mainly with respect to taxes on "property". Now

this fact in our opinion has an inportant bearing on the
nature of taxation of "'property" which is exenpt under Art.
289 (1). If the income
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of a State is exenmpt only from taxes on incone, the
juxtaposition of the words "property and inconme" in Art.

289(1)rmust lead to the inference that property is also
exenpt only fromdirect taxes on property. But it is said
that there is no specific tax on property in List I and it
is therefore contended on behalf of the States that when
property of a State was exenpted from Union taxation, the
intention of the Constitution makers nust have been to
exenpt it fromall such taxes which are in any way related
to property. Therefore, it is urged that the exenption is
not nerely fromtaxes directly on property as such but from

al | tax which inpinge on property of a State even
indirectly, 1ike custons duties, or export duties or excise
duties. |t istrue that List | contains no tax directly on
property like List Il, but it does not follow fromthat the

Union has no power to inmpose a tax directly on property
under any circunstances. Article 246 (4) gives power to
Parliament to nake laws with respect to any matter for any
part of the territory of India not included in a State
notwi t hstanding that such nmatter is a natter enunerated in
the State List. This means that so far as Union territories
are concerned Parlianent has power to |egislate not only
with respect to itens.in List |I' but also with respect to

items in List Il. Therefore, so far as ‘Union territories
are concerned, Parlianment has power to inpose a tax directly
on property as such. It cannot therefore be said that the

exenption of States’ property fromUnion taxation directly
on property wunder Art. 289 (1) would be rmeaningless as
Parliament has no power to inpose any tax directly on
property. If a State has any property in any Union
territory that property would be exenpt from Union’  taxation
on property under Art. 289 (1). The argunent therefore that
Art. 289 (1) cannot be confined to tax directly on property
because there is no such tax provided.in List |I ~cannot _be
accept ed,
813

Now the words in Art. 289, confining ourselves to
“property", are that "the property of a State shall be

exenpt from Union taxation". It is renmarkable that the word
"all" does not govern the woods "Union taxation" in
Art.289(1). It does not provide that the property of a State
shall be exenpt fromall Union taxation. The question
therefore is whether when Art. 289 provides for t he
exenption of State property fromUnion taxation, it only

provides for exenption fromthat kind of Union taxation
which is a tax directly on property. It is true that  Art.
299(1) does not specifically say that the property of a

State shall be exenpt from Union taxation on property. It
may however be properly inferred that was the intention if
one |ooks to the I anguage of Art. 289 (2). That cl ause

mainly deals with income accruing or arising to a State from
trade or business carried on by it. At the sane time it
provides that where the State is carrying on a trade or
business nothing in cl. (1) shall prevent the Union from
i mposing any tax to such extent as Parlianment may by |aw
provide in respect of any property used or occupied for the
purposes of such trade or business, and the authority thus
given to Parlianent to tax property used or occupied in
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connection wth trade or business can only refer to a tax
directly on property as such, which is used or occupied for
busi ness, the tax being related to the use or occupation of

the property. The nmeaning will be clearer if we Jlook to
Art.285. Clause (1) of that Article provides that the
property ’'of the Union shall be exenpt from all taxes
inmposed by a State or by any authority wthin a State.
Prima facie the use of the words "all taxes" in «cl. (1)
woul d suggest that the property of the Union would be exenpt
from all taxes of whatsoever nature, which a State can

i mpose. But if one looks to cl. (2) of Art. 285 the ’'nature
of taxes fromwhich the property of the Union” would be
exenpt is clearly indicated as a tax on property. Cl ause
(2) provides that "nothing in clause (1) shall,unti
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Parliament by |aw otherw se provides, prevent any authority
within a State fromlevying any tax on any property of the
Union to which such property was imediately before the
comrencenent ~of this Constitution |liable or treated as
liable, 'solong as that tax continues to be levied in that
State". It will in our opinion be permssible in view of
cl. (2) toread cl. (1) of Art. 285 when it speaks of al
taxes as relating totaxes of the nature of taxes directly
on property. W have al ready pointed out, when dealing with
the gener al consi derations which should govern the
interpretation of Art. 289 (1) that the power of the Union
would be crippled if Art. 289 is interpreted as exenpting
the property of a State fromall Union taxes. W have also
poi nted out that even though the taxes nmay be collected and

levied by the Union, there arc provisions in Part X for
the assignnent or distribution of many Union taxes to the
St at es. | here are also provisions for grants maid by the
Union fromthe Consolidated Fund of Indiato a State. In
t hese circunstance’s it would -in our opinion | be in

consonance w th the schene of the Constitution relating to
taxation to read Art. 289 (1) as laying down that the
property and incone of a State shall be exenpt from Union
taxation on property and inconme. There is in our opinion
better warrant for reading these words "'on property and
i ncome" after the words "’ Union taxation" in Art. 289(1) in
vi ew of the schene of our Constitution relating to taxation
and al so the provisions of Part XIl thereof than to read the
word "all" before the words "Union taxation" in that clause:
The effect of reading the word "all" before the words
"’ Union taxation" would in our opinion be so serious, and so
crippling to the resources, which the Constitution -intended
the Union to have, as to nmake it inmpossible to -give that
intention to the words of cl. (1) of Article 289. On. the
ot her hand, the States woul d not be so seriously affected if
we read the words "' on property and incone" after the words
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" Uni on taxation" in Art. 289 (1), for unlike ot her
Constitutions there is provision in Part X1 of our

Constitution for assignment or distribution of taxes Ilevied
and collected by the Union to the States and also for
grants-in-aid from the Union to the States, so that the
burden which may fall on the States by giving a restrictive
nmeaning to the words used in cl. (1) of Art, 289 would be
alleviated to a large extent in view of the provisions in
Part Xl I of the Constitution for assignnent and distribution
of taxes levied by the Union to the States and also for
grants-in-aid fromthe Union to the States.

Further it must not be forgotten that Arts. 285 and 289
are successors of ss. 154 and 155 of the CGovernnent of India
Act, though there are differences in detail between them in
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particular «cl. (2) of Art. 289, which corresponds to the
proviso to s. 154 seens in our opinion to make it clear by
the change in the | anguage, that cl. (1) of Art. 285 when it
speaks of all taxes is referring to taxes on property of
which «cl. (2) definitely permts continuance provided such
property of the Union inmrediately before the commencenent of
the Constitution was liable or was treated as |iable to such
t ax. As to Art. 289 (1), a change has been nmade in the
words, for s. 155(1), which corresponded thereto, provided
that the Governnent of a Province shall not be liable to
Federal taxation in respect of lands or buildings. Art. 289
on the other hand refers not only to | ands and buil di ngs but
to all property of a State, whether novable or i nmovable and
exenpts it from Union taxation. Even so, we find no warrant
for interpreting cl. (1) of Art. 289 as if it exenpts al

property of a State fromall Union taxation. W are there-
fore of opinion reading Art. 289 and its conmplenentary Art.
285 together that the intention of the Constitution nakers
was that Art. 285 would exenpt all property of the Union

from all taxes on property levied by a State or by any
authority within the
816

State while Art. 289 Contenplates that all property of the
States woul d be exenpt fromall taxes on property which my
be | eviathan by the Union. both the Articles in our opinion
are concerned wth taxes directly either on income or on
property and not with taxes which may indirectly affect
incone or property.  The contention therefore on behalf of
the Union that these two’ Articles should be read in the
restricted sense of exenpting the property or income of a
State in one case and the property of the Union-in the other
from taxes directly either on property or on'incone as the
case may be, is correct.

In this connection, it is pertinent to refer to certain
decision of the H gh Court of Australia, the Suprene Court
of Canada, and the Privy Council bearing on the construction
of simlar, though not identical, provisions /in the
Constitutions of Australia and Canada.

The correspondi ng provisions of the Canadi an Consti'tution
are contained in ss. 91, 92 and 125 of the British North

America Act, 1867 (30-31 Vict. Ch.. 3). The rel evant
portion of s. 91 is as follows :-
"It shall be lawful for the Queen...... to
nake laws for the peace, order and good
CGovernment of Canada, in relation to al

matters not coming wthin the classes of
Subjects by this Act assigned exclusively to
the Legislatures of the Provinces; and the
greater certainty, but not so as to restrict
the generality of the fore going terns of this

Secti on, it is her eby decl ar ed t hat
(notwi thstanding anything in this Act) the
excl usi ve | egi sl ative aut hority of t he
Parliament of Canada extends to all nmatters

coming wthin the classes of subjects next
herei nafter enunerated; that is to say:
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(2) The regul ati on of Trade and Conmer ce;
(3) The raising of nobney by any node or
system of taxation."
S. 92 provides for exclusive powers of the province
including direct taxation within the Province in order to
the raising of revenue for Provincial purposes.
Section 125 is in these termns
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",No | ands or property belonging to Canada or
any Province shall be liable to taxation."

It will thus be seen that the above quoted section runs very
paral | el to the provisions of Art. 289 (1) of our
Constitution. These provisions of the Canadi an constitution
have cone up for consideration before the Supreme Court of
Canada, as also before the judicial Conmittee of the Privy
Council on a nunber of occasions. In the case of the
Attorney-General of The Province of British Colunbia v. The
Att orney- General of the Dom nion of Canada (64 Can. S.CR
377) the guesti on arose whether the Province of British
Colunbia could inport liquors into Canada for the purposes
of sale, pursuant to the provisions of the Government Liquor
Act (11 Geo. V, c. 30) without paynment of custons duties
i nposed by the Dom nion of Canada. It was argued, as has
been argued before us, that the word "tax" was w de enough
to include the inposition of custonms duties, and that the
word " property” in s. 125 included property of all kinds.
The answer given by the Dom nion was that custons duties did
not constitute taxes within the neaning of the expression
used in's, 125 but were merely in the nature of regulation
of trade and commerce, and secondly, assuming that custons
duties were included in the expression "taxation", they did
not constitute taxation
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on property. It was also contended on  behalf of the
Domi ni on that the word "taxation" in_s. 125 was not intended
to comprehend custons duties inasnmuch as the prohibition
indicated by the 'section was intended to be reciproca
prohibition and did not extend as regards the Domnion to
indirect taxation. The Suprenme Court of Canada, by najority
judgrment, wupheld the decision of the “Exchequer Court of
Canada which had held that the inport by the Province was
liable to pay inport duty to the Domi nion. Thus the
contention raised on behalf of the Dom nion was accepted
that custons duties were not taxes inposed on property as
such but were levied on the inportation of certain goods
into Canada as a condition of their inportation

This decision of the Suprene Court was chal |l enged before
the Privy Council, by special |eave. The judgnent ~of the
Privy Council is reported in Attroney-General of British
Columbia v. Attorney-Ceneral of Canada (1924 A C  222).
The Privy Council upheld the decision appeal ed fromand held
that inport duties inposed by the Dom nion upon alcoholic
liquors inported into Canada by the Government ~of British
Colunbia for the purposes of trade was valid. The Privy
Council based its decision on a consideration of the whole
schenme of the Canadi an Constitution under which the Dom nion
had the power to regulate trade and comerce throughout ' the
Dominion, and held that 'Is. 125 nmust therefore be so
considered as to prevent the paranount purpose thus declared
being defeated". The Privy Council further observed that
"the true solution is to be found in the adaptation of s.
125 to the whole schene of Government which the statute
defi nes". The ratio decidendi in the case just nmentioned
fully supports the contention raised on behalf of the Union
in the present case and the interpretation of Art 289 (1)
nmust al so be adapted to the whole schene of the
Consti tution.

819
Turning now to the Constitution of Australia and the
rel evant cases decided by the H gh Court ,of Australia, it

is necessary to set out the relevant part of s. 51 of the
Conmonweal t h of Australia Constitution Act, 1900 (63 and 64
Vict. c. 12) :-
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"The Parlianment shall, subject to this Consti-
tution, have power to nmake | aws for the peace
order and good Governnent of Commonwealth with
respect to-

(i) Trade and Commerce with other countries,
and among the States;

(ii) Taxation; but so as not to discrimnate
between the States or parts of States."

This closely follows that part of s. 91 of the British
North Anerica Act, which has vested the Federal Parlianent
with the"exclusive power to legislate in respect of such
trade and commerce and taxation in respect thereof. Section
114 of the Commonweal th of Australia Constitution grants
imunity fromtaxation in the following ternms :-

"A State shall not, w thout the consent of the
Parliament of the Commonwealth, raise or
mai ntain _any naval or mlitary force, or im
pose any tax on property of any kind bel ongi ng
to the Commmonwealth nor shall the Commonweal th
i mppose any tax on property of any ki nd
belonging toa State."

This corresponds to the provision of s. 125 of the
Canadi an Constitution and Arts. 285 and 289 of our
Constitution, which have laid down the provisions as to
exenption fromtaxation. The question of the interpretation
of those provisions of the Australian Constitution cane
before the Hi gh Court of Australiain the case of the
At t or ney- General of New South
820
Wal es v. The Col |l ector of Custons for New South Wl es (1907-
8) 5 CL R 818. 1In this case an action was brought by the
State of New South Wales to recover the ampbunt of ' custons
duties realised by the Collector of Custons in respect of
certain steel rails inported by the plaintiff from Engl and
for wuse in the construction of the railways of the State.
The State claimed that those rails were not liable to
custons duties on the ground that they were the property of
the Governnent and as such exenpt from custons duties by
virtue of s. 114 of the Constitution. The majority of the
Court decided that the inposition of custons duties being a
node of regulating trade and comrerce with other ~ countries
as well as of exercising the taxing power, the goods
inmported by a State Governnent were subject to the custons
laws of the Commonwealth. They also laid it down that the
levying of the duties of customs is not an-inposition of a
tax on property within the neaning of s. 114 aforesaid. The
Court added that even if the words of the section were
capabl e of bearing that conprehensive neaning, that was. not
the only or necessary neaning and should be rejected as
i nconsistent wth the provisions of the Constitution con-
ferring upon the Conmonweal th exclusive power to inpose
duties of <custons and to regulate trade and comerce.
Isaacs | cane to the same conclusion though on sonmewhat
di fferent grounds. In the result, the Court wunaninously
hel d, though not for the same reasons, that the goods
imported by the State were liable to inmport duty. The High
Court held that the words "inpose any tax" mght be capable
of application to duties of customs. But it pointed out
that the levying of custonms duties was not wthin the
conprehension of the expression "inposition of a tax on
property."” It also pointed out that custons duties were
inmposed in respect of goods and in a sense "'upon 19
goods, even as the expression Stanmp duties, Succession Duties
and other fornms of indirect taxes are said to be taxes on
deeds and ot her real or personal property. The
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Court recognised the | egal position that custons duties are
not really taxation upon property but upon operations or
noverment s of property.

These authorities based on the i nterpretation of
anal ogous provisions in the Canadian and Australian
Constitutions fully support the contention raised on behalf
of the Union that custons duties are not taxes on property
but are inmposts by way of conditions or restrictions on the
i mport and export of goods, in exercise of the Union's
exclusive power of regulation of trade and comerce read
along with the power of taxation and that the general words
of the exenption have to be Iimted in their scope so as not
to conme into conflict wth the power of the Union to
regul ate trade and commerce and to inpose duties of custons.

It is next urged on behalf of the States that even if Art.
289 (1) only exenpts the property of the States from tax
directly on property, the |l evy of excise on goods under item

84 of List | is a tax on property and therefore no excise
can be |l evied on goods belonging to States and nmanufactured
by them It~ is further urged that duties of custons

i ncludi ng export duties under item 83 of List | are equally
duties on the goods inported or exported and therefore the
property of the State must be exenpt under Art. 289 (1),
both from excise duties and fromduties of custons including
export duties. This raises the question of the nature of
duties of excise and custons. This question with respect to
exci se duties was considered by this Court in the case of A
mal gamated Coal fields Ltd. v. Union of India (A Il.R 1962
S.C. 1281). After considering the previous decisions of the
Federal Court In re. The Central Provinces and Berar Saks
of Mdtor and Lubricant Taxation Act (1939 F.C.R 18) ; The
Province of Madras v. Ms. Budhu Paidanna (1942 F. ' C. R
90) and of the Judicial Conmittee of the Privy Council in
Governor Ceneral in Council v. Province of Madras (1945
822
F.CR 179), this Court observed as follows at p. 1287:-
"Wth great respect, we accept the principles
laid down by the said three decisions in the
matter of |evy of an excise duty and the nach-
inery for collection thereof. Excise duty .is
primarily a duty on the production or man-
ufacture of goods produced or manufactured
within the country. It is an indirect duty
whi ch the nanufacturer or producer passes on
to the ultimate consumer, that is, ultimte
incidence wll always be on the  consumer.
Therefore, subject always to the (|egislative
conpetence of the taxing authority, the /said
tax can be levied at a convenient stage so
long as the character of the inpost, ‘that is,
it is a duty on the manufacture or production
is not lost. The method of collection does
not affect the essence of the duty, but  only
relates to the machinery of <collection for
admi ni strative conveni ence. "

This will showthat the taxable event in the case of
duties of excise is the manufacture of goods and the duty is
not directly on the goods but on the manufacture thereof.
W may in this connection contrast sales tax which is also
inmposed with reference to goods sold, where the taxable
event is the act of sale. Therefore, though both excise
duty and sales-tax are levied with reference to goods the
two are very different inposts ; in one case the inposition
is on the act of manufacture or production while in the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 21 of 79

other it is on the act of sale. In neither case therefore
can it be said that the excise duty or sales tax is a tax
directly on the goods for in that event they wll really
become the sane tax. It’ would thus appear that duties of
exci se, partake of the nature of indirect taxes as known to
standard works on econom cs and are to be distinguished from
direct taxes |like taxes on property and incone.
823

Simlarly in the case of duties of custons including export
duties though they are levied with reference to goods, the
taxable event is either the inport of goods wthin the
custonms barriers or their export outside the cust ons

barriers. They are also indirect taxes |like excise and
cannot in our opinion be equated with direct taxes on goods
t hensel ves. Now, what is the true nature of an inport or

export duty ? Truly speaking, the inposition of an inport
duty, by and large, results in a condition which nust be
fulfilled beforethe goods can be brought inside the custons
barriers,  i.e., before they formpart of the mass of goods
within the country. Such acondition is inposed by way of
the exercise of the power of the Union to regulate the
manner and termnms on which goods may be brought into the
country froma foreign land: Simlarly an export duty is a
condition precedent to sending goods out of the country to

other lands. It i's not a duty on property in the sense of
Art. 289 (1). Though the expression "taxation", as defined
in Art. 366 (28), "includes the Inposition of any tax or
i mpost, whether general or |ocal or special", the anplitude

of that definition ‘has to becut down iif' ‘the context
otherwise so requires. The position is that whereas the
Union Parlianent has been vested with exclusive power to
regulate trade and commerce, both foreign and interState
(Entries 41 and 42) and with the sole responsibility of
i mposi ng export and inport duties and duties of excise, with
a viewto regulating trade and conmerce and rai sing revenue,
an exception has been engrafted in Art. 289 (1) in favour of
the States, granting themimmunity fromcertain kinds of
Uni on taxation. I't,therefore, becomes necessary soO to
construe the provisions of the Constitution as to give ful
effect to both as far as may be. If it is held that the
States are exempt fromall taxation in respect ~of their
export or imports, it is not difficult—to imagine a
situation where a State mght inport or export all varieties
of things and thus nullify to

824

a large extent the exclusive power of  Parlianent to
legislate in respect of those matters. The provisions of
Art. 289 (1) being in the nature of an exception to. the
exclusive field of legislation reserved to Parlianent, the
exception has to be strictly construed, and therefore,
limted to taxes on property and on incone of a State. In
ot her words, the immnity granted in favour of States has to
be restricted to taxes levied directly on property and
i ncorme. Therefore, even though inport and export duty or
duties of excise have reference to goods and comuodities,
they are not taxes on property directly and are not wthin
the exenption in Art. 289 (1).

W may in this connection refer to the Attorney-Genera
for British Colunmbia v. Kingcone Navigation Co. Ltd. (1934
A. C 45), to bring out the essence of duties of custons and
excise which were held by the Privy Council to be in their
essence trading taxes as distinguished fromdirect taxes.

But it is contended on behalf of the States that in the
scheme of our constitution no distinction has been nmade
bet ween direct and indirect tax and therefore this
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distinction is not relevant to the present controversy. It
is true that no such express distinction has been nade under
our Constitution; even so taxes in the shape of duties of
custonms (including export duties) and excise, particularly
with a viewto regulating trade and commerce in so far as
such matters are within the conpetence of Parlianent and are
covered by various entries in List | to which reference has
al ready been nmmde, cannot be called taxes on property; they
are inmposts with reference to the novenent of property by
way or inmport or export or with reference to production or
manuf acture of goods. Therefore even though our Con-
stitution does not make a clear distinction between direct
and indirect taxes, there is no doubt that the exenption
provided in Art. 289 (1) from Union
825

taxation to property nust refer to what are known to
econoni sts as direct taxes on property and not to indirect
taxes [like duties of custons and excise which are in their
essence tradi ng taxes and not taxes on property.

It is —also contended on behalf of the States that the
narrower construction suggested on behalf of the Union would
very seriously and adversely affect activities of the
St at es. Thi s argunent does not take into account the nore
serious consequences that would follow if the wi der
i nterpretation suggested on behalf of the States were to be
adopt ed. For exanple, a State nmay decide to enbark upon
trade and conmerce with foreign countries on a |large scale
in respect of different commpdities: ~On the ‘interpretation
put forward by the States, the Union Parlianment would be
power| ess to regul ate such tradeand comerce by the use of
the power of taxation conferred on it by | entry 83 of List
I, thus largely nullifying the exclusive power of Parlianment
to legislate in respect of international trade and commerce,
including the power to tax such trade. ~Trade and commerce
with foreign countries, export and inport across the custons
frontriers and inter-State trade and conmerce are all within

the exclusive jurisdiction of the Union Parliament. Thi s
Court naturally wll not adopt a construction, of Art.
289(1) which will lead to such a startling result ‘as to

nullify the exclusive power of Parliament in these matters.

Lastly, it is urged on behalf of the States that s. 20 of
the Sea Custom Act was recast and anmended by Act. XLV of
1951 and that sub-s. (2) thereof has borrowed nbst of its
words from the provisions of cl. (2) of Art. 289, -and
therefore, Parlianent itself had understood cl. (2) of  Art.
289 in the sense in which the States are contending that it
should be interpreted. But that in our opinion does not
826
conclude the matter, for we have to construe the . provisions
of the Constitution in their proper setting and we are
entitled to cone to the conclusion that Parlianent-may not
have been correct in so interpreting the words of cl. (2) of
Art. 289.

For the reasons given above, it nust be held that the
imunity granted to the States in respect of Union taxation
does not extend to duties of custons including export duties
or duties of excise. The answer to the three questions
referred to us nust, therefore, be in the negative. Let the
opi ni on of this Court be reported to the Presi dent
accordi ngly.

S.K. DAS J. In exercise of the powers conferred upon him
by cl. (1) of Art. 143 of the Constitution, the President of
India has referred three questions of lawto this court for
consideration and a report of its opinion thereon. These
guestions are
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(1) Do the provisions of article 289 of the
Constitution preclude the Union from i nposing,
or authorising the inposition of, custons
duties on the inport or export of the property
of a State used for purposes other than those
specified in clause (2) of that article ?
(2) Do the provisions of article 289 of the
Constitution of India preclude the Union from
i mposing, or authorising the inposition of,
exci se duties on the production or manufacture
in India of the property of a State used for
pur poses other than those specified in clause
(2) of that article ?
(3) W1l ~ sub-section (2) of section 20 of
the Sea Custons Act, 1878 (Act 8 of 1878), and
sub-section (1A) of section 3 of the Centra
Exci ses and Salt Act, 1944 (Act 1
827
of 1944) as anmended by the Bill set out in the
annexure be inconsistent with the provisions
of article 289 of the Constitution of India ?
We have had the advantage of very full arguments on these

guesti ons. The | earned Solicitor-General of India has put
forward the point of view on behalf of the Union of India.
Sever al States were represented before us by their
Advocat es- General or other counsel. Except for the State of

Mahar ashtra whi ch has taken a stand sonmewhat -akin to that of
the Union of India, there is a sharp conflict  between the
States and the Union as to the answers to be given to the
three questions. W shall presently refer in greater detai
to the points of conflict but it may be generally stated
that except for the State of Maharashtra, the States have
taken the stand that under Art. 289 of the Constitution the
property of a State is exenpt fromthe inmposition of custons
duties and excise duties except to the extent pernitted
under clause (2) of the said article. The Union of India
has taken the stand that the anplitude of power given to the
Union Legislature to inpose duties of custons (entry 83 of
List | of the Seventh Schedul e) and duties of excise /(entry
84 of List | of the Seventh Schedule) can be cut down only
by a. very strict interpretation of article 289 and that
strict interpretation is that «cl. (1) of Art. 289 is
confined to a property tax only, nanely, a tax on the  goods
as such and not on their inportation or exportation or - on
their production and manufacture, and | ooked at -~ from that
poi nt of view Art. 289 of the Constitution does not give any
protection to a State in the matter of customs duties and
exci se duti es.

It is necessary perhaps to say sonething at this  stage
about the constitutional background against which t he
qguestions fall for consideration. The Sea
828
Customs Act, 1878 (8 of 1878) was enacted in March 1878 in
order to consolidate and amend the law relating to the levy
of sea custons duties. The Central Excises and Salt Act,
1944 (1 of 1944) was enacted in February 1944 to consolidate
and amend the lawrelating to central duties of excise and
to salt. The Government of India Act, 1915 (5 and 6 Geo. 5,
c. 61) was a consolidating nmeasure repealing and reenacting
the nunerous Parliamentary Statutes relating to the
admnistration of British India which had been passed
between the years 1770 and 1912. This Act was anmended in
certain mnor respects by the Governnent of India Anmendnent
Act, 1916 (6 and 7 Geo. 5, c¢. 37) which also contained
certain substantive provisions not incorporated in the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 24 of 79

principal Act. 1In 1919 the Act again underwent anendnent by
the passing of the Governnent of India Act, 1919 (9 and 10
Geo. 5, c¢. 101) which was enacted for the purpose of
bringing into effect the Indian constitutional reforns based
on what is commonly known as the Mntagu- Chel msford Report.
Section 45 of the Act of 1919 provided that the anendments
made by that Act and the Act of 1916 be incorporated in the
text of the Government of India Act, 1915, and that Act as

so anmended be known as the CGovernnent of India Act. Thi s
CGovernment of India Act constituted an Indian Legislature
consisting of tw Chanbers, namely, the Council of States

and the Legislative Assenbly. This Legislature bad the
power to nake |aws for all persons, for all courts and for
all places and things within British India and had also the
power to repeal or alter any |laws which were in force in any
part of British India. Prior to the Government of India
Act, 1935 (26 CGeo. V, c. 2) the dominion and authority of
the Crown, which extended over the whole of British India,
was derived from nmany sources, in part statutory and in part
prerogative, the former having their origin in Acts of the
British Parlianent and the latter-in rights based upon
conquest, cession or usage

829
some of which were directly acquired while others were
enjoyed by the Crown as successor to the rights of the East
I ndia Conpany. The Secretary of State for India was the
Crown’ s responsi ble agent for the exercise of all authority
vested in the Crown in relation to the affairs of India.
But the superintendence, direction and control of the civi
and mlitary government of ~India was declared by the
Gover nnent of I ndia - Act to be vest ed in t he
CGover nor - Gener al -i n- Counci | ; whil e the gover nnent or
administration of the Governers’ and  Chief Commi ssioners’
Provi nces vested respectively in the | ocal governnents,

The Government of |ndia Act, 1935 introduced a dual system
of governnment in the shape of autononobus Provinces and a
Federation; two sets of Legislatures were set /up, one
Federal Legislature and the other  Provincial Legislature.
In the Seventh Schedule were given three Lists, Federa
Legislative List called List 1 Provincial Legislative List

called List 11 and the Concurrent |egislative list called
List 111. Legi sl ati ve power was distributed anobngst the
| egislatures in accordance with those |lists. Duties of

custom including export duties cane within item 44 of List
I and duties of excise on tobacco and other goods
manuf actured or produced in India except alcoholic 1iquors,

opiumetc., came within item45. The In Indian Legislature
amended the Sea Custons Act.. 1878 as also the Centra

Exci ses and Salt Act, 1944 fromtinme to time in exercise of
the powers which it had either under the Governnent of I ndia
Act., or the CGovernnent of India Act, 1935. The | ndian
| ndependence Act, 1947 created the Dom nion of Indiaas from
August 15, 1947 and the Secretary of State for India as the
Crown’s responsible agent for Indian affairs disappeared
from the Indian constitutional scene. The Constitution  of

I ndi a cane into force on January 26, 1950. Thi s
Constitution envisaged India as a Sovereign
830

Denocratic Republic, viz., a Union of States but the scheme
of the Governnent of India Act, 1935 wth regard to
di stribution of legislative powers between Parliament, which
is the Union Legislature, and the State Legislatures was
continued. The Seventh Schedul e of the Constitution contains
three lists, Union List called List 1, State List called
List 11, and Concurrent List called List Ill. Entry 83 of
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List | relates to duties of custons including export duties
and entry 84 relates to duties of excise on tobacco and
other goods manufactured or produced in India except
al coholic liquors, opi um etc. The di stribution of
| egi sl ative powers and the legislative rel ations between the
Union and the States are controlled by various articles,
nanely, Arts. 245 to 258, in Chapter 1 of Part XI of the
Consti tution. We nay i ndi cate her e briefly t he
constitutional position that in nor mal ci rcunst ances
Parliament has exclusive power to nmake laws with respect to
any of the matters enunmerated in List 1, and the Legislature
of any State has exclusive power to make laws for any such
State with respect to any of the natters enunmerated in List
11; both Parliament and the Legislature of a State have
power to mmke laws with respect to any of the matters
enunerated in List I11.

Under Art. 245 of ~the Constitution, the power of
Parliament as ~also of the Legislature of a State to nake
laws is subject to the provisions of the Constitution. Sone
of these provisions are contained in Art. 285 and Art. 289
whi ch occur in Chapter 1 of Part XII' of the Constitution
This Part deals wth several subjects, such as Finance
(Chapter 1), Borrow ng (Chapter 11) and Property, Contracts
etc. (Chapter 111).  We may now read Art. 289 :

"289/ (1) The property and incone of a State
shal |l be exenmpt from Union taxation
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(2) Not hing in clause (i) shall prevent the
Uni on from inposing, or authorising t he
i mposition of, any tax to such extent, if any,
as Parlianent may by of |aw provide in respect
of a trade or business of ‘any kind carried on
by, or on behalf of, the Governnent. of a
State, or any operations connected therewth,
or any property ~used or occupied for the
purposes of such trade or business,  or any
i ncome accruing or arising in connection
therew t h.

(3) Not hing in clause (2) shall apply to any
trade or business, or to-any class of trade or
busi ness, which Parlianment may by |law declare
to be incidental to the ordinary functions of
gover nnment . "

The interpretation of this article is the main subject for
consi deration in this reference.

Soon after the coming into force of the Constitution, s.
20 of the Sea Customs Act, 1878 which stated what goods
woul d be dutiable under the Act, was, anended by the Union
Legislature by Act XLV of 1951. The anendnent. took the
shape of inserting a subsection in s. 20, sub-s. (2), /which
said that the provisions of sub-s. (1) shall “apply in
respect of goods belonging to the Government of a State and
used for the purpose of a trade or business of any  kind
carried on by, or on behalf of, that Government or of —any
operations connected wth such trade or business as they
apply in respect of goods not belonging to any Government.
A similar amendnent was nade in s. 3 of the Central Excises
and Salt Act, 1944 by inserting sub-s. (1A) in that section
That sub-section said that the provisions of sub-s. (1)
shall apply to all excisable goods other than salt which are
produced or nmanufactured in India by, or on behalf of a
CGovernment of a State (other than a Union territory) and
used for the purposes
832
of a trade or business of any kind carried on by or on
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behal f of that Governnent, or of any operations connected
with such trade or business as they apply ;in respect of
goods which are not produced or nanufactured by any
CGover nrrent . It is obvious that these two anmendnents were
intented to bring the Sea Custons Act, 1878 and the Centra
Exci ses and Salt Act, 1944 into harnmony with Art. 289 of the

Consti tution. In 1962 the Union Governnent introduced a
draft Bill in Parliament further to anmend the Sea Custons
Act, 1878 and the Central Excises and Salt Act, 1944. e
may quote two clauses, of this draft Bill in order to
appreciate how this reference has come to be nade to this
court. These two cl auses are clauses 2 and 3 of the draft
Bill which run

2. Amendnent of section 20, Act 8 of 1878, -

In section 20 of the Sea Custons Act, 1878,
for sub-section (2) the followi ng sub-section
shal I be substituted, nanely

"(2) The provisions of sub-section (1) shal
appl yin respect of all goods belonging to the
CGovernment as-they apply in respect of goods
not bel onging to the Governnent."

3. Anendnent of section 3, Act 1 of 1944,- In
section3 of the Central Excises and Salt Act,
1944, for sub-section (1A) the follow ng sub-
section shall be substituted, nanely :-

"(1A) The provisions of sub-section (1) shal
apply 'in respect of all excisable good other
than' salt which are produced or . nmanufactured
in India by, or on behalf of, the Governnent
as they apply in respect of goods which are

not pr oduced or manuf act ur ed by the
Gover nnent . "
833
This draft Bill gave rise to -a controversy and the
CGovernments of certain States expressed the view that the
amendnent s proposed in the draft Bill would not be

constitutionally valid as the provisions of Art. 289 read
with the definitions of "taxation’ ~and 'tax’ in cl. (28) of
Art. 366 of the Constitution preclude the -Union from
i mposi ng or authorising the inposition of any -tax, including
custons duties and excise duties, on or in relation to any
property of a State, except to the extent permtted by  cl
(2) read with cl. (3) of the said Art. 289. The~ Uni on
Covernment was, however, of the view that the exenption from
Uni on taxation granted by cl. (1) of Art. 289 was restricted
to Union taxes on the property of a State and did not extend
to Union taxes in relation to the property of  a State;
therefore, custons duties being taxes on thel inport or
export of goods and not on goods as such and excise duties
being taxes on the production or nanufacture of goods and
not on goods as such did not cone within the protection of
cl. (1) of Art. 289. This conflict of views gave rise to
doubts as to the true interpretation and scope of Art. 289
of the Constitution and in particular, as to the
constitutional validity of the anendnents proposed in the
draft Bill. This led the President to refer the three
guestions stated above to this court for consideration and a
report of its opinion thereon
In one of the very earliest references made to the Federa

Court (In are The Central Provinces and Bert Sales of Modtor
Spirit and Lubricants Taxation Act, 1938 (Central Provinces
and Bert Act. No. XIV of 1938) (1), under s. 213 of the
Government of India Act, 1935 (which corresponded to Art.
143 of the Constitution), Gwer C. J. observed that the
rules which would apply to the interpretation of other
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statutes would apply equally to the interpretation of a
constitutional enactnment, but their application nust be
condi tioned of necessity by the

(1) [1939] F.C.R 18.
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subject matter of the enactment itself, nanely, the nature
and scope of the Act itself which is a Constitution, "'a

mechani sm under which laws are to be made and not a nere Act
whi ch decl ares what the | aw ought to be". He said that this
was especially true of a Federal Constitution, with its nice
bal ance of jurisdictions. W recognise that a broad and
liberal spirit nmust inspire those whose duty it is to
i nterpret an organi c i nstrunment which sets up a
constitutional nmachinery, a nmachinery nmeant to control the
life of a nation, to enbody its ideals, and facilitate the
realisation of such ideals for the present and the future;
this does not however inply that those whose duty it is to
interpret  the Constitution are free to stretch or pervert
the | anguage of the enactnent in the interests of any |ega
or constitutional theory or even for the purpose O
suppl yi ng-omi ssi ons or of correcting supposed errors.
Keeping these principles “in mnd let wus consider the
probl em before us by an exam nation of the relevant articles
of the Constitution bearing on that problem The crux of
the problemis the/'true scope and effect of Art. 289 of the
Constitution which we have quoted earlier. C. (1) of Art.
289 states that the property and incone of a State shall be
exenpt from Union taxation. Now, Art. 366 (28) says in
clear ternms that, unless the context otherw se requires, the
expression "taxation" .includes the inposition of any tax or
i npost whether general or local or special and the word
"tax" shall be construed accordingly. ‘W shall presently
consider the question whether the context of Art. 289
requires a different meaning to be given to the word
"taxation". But let us first see what happens if we ' read
Art. 289 (1) by substituting for the expression "taxation"
the words which Art. 366 (28) says the expression "taxation"
includes. d. (1) of Art. 289 will then read as follows :

"The property and incone of a State shall be
exenpt fromthe inposition of any tax or
835

i mpost, whether general or local or special
by the Union."
There can be no manner of doubt that customs duty or excise
duty is an inpost within the neaning of Art. 366 (28), and
this the learned Solicitor-Ceneral has not  contested. | f
therefore Art. 289 (1) is interpreted with the key furnished
by Art. 366 (28), then it seenms to us that however broad and
liberal a spirit may inspire those whose duty it is to
interpret the article, it would be inpossible to stretch or
pervert the |anguage (of the article which in the  clearest
of terms says that the property and inconme of a State | shal
be exenpt from any inpost, whether general or |local or
speci al, by the Union.
So far as the property of the Union is concerned the
counter part of Art. 289 is Art. 285 which reads :
"(1) The property of the Union shall, save in
so far as Parliament may by |aw otherwi se
provi de be exenpt fromall taxes inposed by a
State or by any authority within a State.
(2) Nothing in clause (1) shall, unti
Parlianment by | aw otherw se provides, prevent
any authority within a State fromlevying any
tax on any property of the Union to which such
property was imrediately before the com




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 28 of 79

mencenment of this Constitution |liable or
treated as liable, so long as that t ax
continues to be levied in that State."
Now the words of Art. 285 (1) are still nore clear and
enphati c. It says that the property of the Union shall

save in so far as Parlianment may by | aw ot herw se provide be
exenpt fromall taxes inposed by a State or by any authority
within a State. The expression "all taxes" nust nean al
taxes whether they be on property or in relation to
property.
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Neither in Art. 289 (1) nor in Art. 285 (1) do we see any
restricting words which would cut down the full neaning of
the expression "taxation" in Art. 289 or "all taxes" in Art.
285. The distribution of |egislative powers under Art. 245
is in express terns subject to the provisions of the
Consti tution. The result therefore is that Parlianent
cannot ~legislate to take away the exenption given by Art.
289 (1), nor can a State Legislature Legislate to take away
the exenption given by Art. 285 (1). If one follows the
principles of  interpretation to which we have -earlier
referred the plain effect of Arts. 245, 285 (1), 289 (1) and
366 (28) appears to be this : under Art. 285 (1) the
property of the Union shall be exenpt fromall taxes inposed
by the State or by /'any authority within a State, save in so
far as Parliament may by law otherwise provide ; the
property and incone of a State shall be exenpt from Union
taxation save in'so far as cl. (2) O Art. 289 allows or
aut horises the inposition of any tax. on the property of a
State.

Let us now consider whether” the context of Art.. 289 or
any of the other articles in the Constitution requires that
a different neaning should be given to the expression
“"taxation" or "'taxes" in Art. 289 (1) or Art. 285 (1).

The | earned Solicitor-General has enphasised the use of
the words ’'property’ and 'incone’ in Art. 289 and has
further submitted that the word i nconme’ was not necessary
in Art. 285 (1) and has not been nentioned there, because
"taxes on incone other than agricultural inconme" is an item
in List | of the Seventh Schedul e of the Constitution and a
State, or an authority within a State, has no legislative
conpetence to inmpose a tax on inconme. Fromthe use of the
two words property’ and ,incone’ in cl. (1) of Art. 289, the
| earned Solicitor. GCeneral has argued that the intention of
t he makers
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of the Constitution nust have been to restrict cl. (1) to a
direct tax on property or incone, that is, a tax on property
as such or a tax on inconme as such, He has el aborated 'this
argunent in this way: as 'inconme shall be exenpt from tax’
neans that income shall be exenpt fromincone-tax,  in the
same way the expression 'property shall be exenmpt from tax’
means that property shall be exenpt fromproperty tax In
other words, he contends, that the word ’property  nust
control the word ’'taxation’ and nust be interpreted as
nodi fyi ng the conprehensive connotation of t he wor d
"taxation’

We are wholly unable to accept this line of argunent as
correct. The learned Solicitor-Ceneral has indeed conceded
that the word "property’ incl. (1) of Art. 289 has a
conprehensive connotation and refers to all property and
assets of a State. Article 294 which occurs in the sane
Par t of the Constitution states that as from the
conmencenment of the Constitution all property and assets
which inmredi ately before such cormmencenent were vested in




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 29 of 79

H's Myjesty for the purposes of the Governnent of the
Domnion of |India and all property and assets whi ch
i mediately before such comencenent were vested in His
Maj esty for the purposes of the Government of each
CGovernor’s Province shall vest respectively in the Union and

the corresponding State. It is clear therefore that in the
Constitution the word 'property’ is used in a conprehensive
sense to include all assets, nobvable or inmnovable. Apart

from those assets which vested in the Union or a State at
the comencenent of the Constitution, the Union or a State
may acquire new assets. This is also provided for in Arts.
296 to 298 of the constitution. Therefore, in both Arts.
285 and 289 the word "property’ neans all property and
assets which vested in the Union or a State at the
conmencenent of the Constitution and all property and assets
whi ch may thereafter be acquired by the Union or a State.
838

In cl. (1) of Art. 289, the subject of the sentence is '’
property ~‘and-incone’ and the predicate is 'shall be exenpt

from Uniontaxation'. G ammatically, the clause can only
nean this: all property and income of a State shall be
exenpt from all taxation by the Union, giving the word
"taxation’ its conprehensive meaning, as required by Art.
366 (28). It is necessary to enphasis here that the word

"property’ used in the sentence is not used as a word
qualifying the word ’'taxation ; rather it is wused as a
subject which gets the benefit of ~“exenption from Union
taxation. One can understand that when one says that State
income shall be free fromUnion tax he means that such
income shall be free fromUnion incone-tax, particularly
when there is only one legislative itemwth regard to a tax
on incone (.other than agricultural incone) whichis entry

82 in List |. But we fail to appreciate how the word
property’ can be used as qualifying the word 'taxation’ and
t her eby restricting the anbit of its conpr ehensi ve

connotation. The Union power of taxation on or in relation
to property of various kinds ranges over a wide field; see
entries 82 to 92A of the Constitution. Wy then should the
use of the word 'property’ in Arts. 285 and 289 refer only
to those itens which enable the inposition of a direct tax
on property and not to other,,,? W find no legitimte
ground for such a restriction in the context of Art. 289.
Such a restriction would, in our opinion, be clearly against
the plain | anguage of the article.

The |learned Solicitor-General has conceded that Art. 285
(1) and 289 (1) are anal ogous and conpl ementary articles and
bear the same neaning. In Art. 285 (1) the word ’'incone’
does not occur, but the word ’property’ occurs. It states
that the property of the Union shall be exenpt. from al
taxes inposed by a State etc. W fail to see how in/ Art.
285 (1) the word 'property’ can be taken to qualify-and cut
down the expression "all taxes"
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occurring therein. 1t should be obvious that the expression
"all taxes’ neans all taxes, and the clear intention  as

expressed in Art. 285 (1) is that the property of the Union
shal |l be exenpt fromall taxes inposed by a State or by any

authority within a State, including even a tax on
agricultural income derived fromUnion property. It is
worthy of note here that the itens in List Il which dea

with taxes or duties which can be inposed by a State Legis-
| ature are those contained in itenms 46 to 62 thereof Some of
these items are indeed taxes on property as such, e. g.

item 49, "taxes on |lands and buil dings"; item56, "taxes on
goods and passengers carried by road or on i nl and
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wat er ways" ; item 57, "t axes on vehi cl es, whet her
nechanically propelled or not, suitable for use on roads
etc"; and item 58, "taxes on animals and boats". Some other
items are in relation to property, but are not on property
as such; e.g., item51, "duties of excise on the nmanufacture
or production of alcoholic liquors for human consunption
manufactured in the State and countervailing duties at the
same or lower rates on sinilar goods nmanufactured or

produced elsewhere in India"; item52, "taxes on the entry
of goods into a |local area for consunption. wuse or sale
therein"; item54, "taxes on the sale or purchase of goods
ot her t han newspapers”; and item 55, "t axes on
advertisenents other than advertisenents published in the
newspapers". If the argunent of the |learned Solicitor-
CGeneral is correct, then the property of the Union will be

exenpt from such taxes -inposed by a State, or by an
authority wthin a State, as are property taxes, that is,
taxes on property as-such, but not exenpt fromtaxes which
are on the manufacture or production of goods, entry of
goods, sale or purchase of goods etc. This would nmean that
the expression "all taxes” occurring in Art. 285(1) would
lose its nmeaning, and we nust read the article as though
when the Constitution nakers used the expression ’al
taxes’. they neant sone taxes only and not all taxes. It is
to be
840
noticed that under Art. 366(28) the word 'tax’ has also to
be construed in ‘the same conprehensive way as the word
"taxation’. It is necessary to state here that  fortunately
for us, neither under the Governnment of India Act, 1935 nor
under our present Constitution, it is necessary to exam ne
the niceties of distinction between direct~ and  indirect
taxation, as no such division exists'in the Government of
India Act, 1935 or in the Constitution.  There are | severa
taxes like taxes on luxuries or trade which can be indirect;
and sonme taxes |ike succession duties (and even exci se) have
in part been assigned to both.
In M P. V. Sundararanmier & Co. v. The State of Andhra
Pradesh (1), this court observed that our Constitution was
not witten on a tabula rasa; and that a Feder a
Constitution had been established under the Government of
I ndia Act, 1935, and though that has undergone consi derabl e
change by way of repeal, nodification and addition, it still
remains the frane work on which the present Constitution  is
built. On an analysis of the subjects in List | and List Il
of the Seventh :Schedule of the Constitution, this court
observed
"The above analysis and it is not' exhaustive
of the Entries in the Lists leads to the
inference that taxation is not intended to be
conprised in the main subject in “which it
m ght on an extended construction be regarded
as included, but is treated as a distinct
matter for purposes of |egislative competence.
And this distinction is also manifest in the
| anguage of Art. 248, Os. (1) and (2), and of
Entry 97 in List | of the Constitution."

The distinction is between the main subject of |[|egislation

and a tax in relation thereto; the main subject of

legislation figures in one group and a tax 1in relation

thereto is separately nentioned in a

(1) [1956] S. C4 R 1422,
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second group, but no distinction is drawn between direct and
indirect taxation. There are several taxing items in List |
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and List 11 which will take in both direct and indirect
taxation. In re The Central Provinces and Berar Sales of
Motor spirit and Lubricant,s Taxation Act, 1938 (Centra
Provinces and Berar Act No. XIV of 1938 (1)), Sulaiman J.,
after referring to the Canadian Constitution as enbodied in
the British North Anerica Act, 1867, and the Australian
Constitution as enbodied in the Conmonwealth of Australia
Constitution Act, 1900, observed that unli ke those
Constitutions the Governnment of India Act, 1935, did not
make any distinction between direct and indirect taxation
and in the matter of legislative conpetence the ultimte
i nci dence of the tax was not necessarily a crucial test and
there was no justification for adopting any such principle
as that certain classes of duties which were to be regarded
as direct had been assigned to the Provinces, and other
cl asses regarded as indirect had been reserved for the
Federation (see the observations at page 73). As in the
CGovernment.  of India Act, 1935, so also in our Constitution
the distinction for purposes of legislative conpetence is
between ‘the nmamin subject of legislation and a tax in
relation thereto.

If this be the correct position, then it is inpossible to
accept the argunent advanced on behalf of the Union that the
word ’'property’ in-cl. (1) of Art. 289 or cl. (1) of Art.
285 makes a distinction between direct and i ndi rect
taxation, nanely, a tax on property as such and a tax in
relation to property.

If we examine cls. (2) and (3) of Art. 289 and cl. (2) of
Art. 285, the position becones still nmore clear. It seens
clear to us that cl. (2) of Art. 289 carves out an exception
to cl. (1) in the sense that it states that nothing in cl
(1) shall prevent the
(1) [1939] F.C.R 18,
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Uni on frominposing or authorising the inposition of any tax
to such extent, if any, as Parlianment may by |aw provide in
respect of a trade or business of ‘any kind carried on, by or
on behalf of; a Government of a State, or any operations
connected therewith, or any property used or occupied for
the purposes of such trade or business, or any incone
accruing or arising in connection therewith. d . (3) says
that, nothing in cl. 2 shall apply to any trade or business
or to any class of trade or business which Parliament may by
|aw declare to be incidental to the ordinary functions  of
CGovernment. Cf. (2) creates an exception to cl. (1) and cl
(3) <creates an exception upon an exception. The broad
di stinction drawn in these two clauses is between trading or
busi ness activities of the Government of a State and. its
governmental functions. In respect to its trading or
busi ness activities a tax nay be inposed and if any property
is used or occupied for the purpose of trade or business, it

is liable to tax. |If however the trade or business is
declared by Parlianent to be incidental to the ordinary
functions of a Government, the exenption given by cl. (1)
will operate and cl. (2) will not defeat that operation

The conbined effect of cls. (1), (2) and (3) appears to be
this: under cl. (1) the property and incone of a State is
exenpt from Union taxation; cl. (2) however says that the
income of a State derived fromcomercial activities or the
property of a State in respect of a trade or business of any
kind carried on by or on behalf of a Governnent of a State
or any operations connected therewith or any property. used
or occupi ed for the purpose of such trade or business shal

not be inmmune from Union taxation; under cl. (3) however
Parliament may by | aw declare any trade or business or any
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class of trade or business of a State to be incidental to
the ordinary functions of Governnent and if Parlianent so

declares, «cl. (2) will not apply and the operation of cl
(1) will not be arrested. What
843

is a governmental function or what is a trading or business
function is not always easy 'to determ ne? Thus, in
Australia, activities of the Government have been held to be
"industrial’ even though nothing is <charged for t he
services,, e. g. municipal road construction, har bour

dredging. piloting and ferries. Qur Constitution, avoids
this difficulty by enpowering Parlianent to declare by |aw

that any trade or business carried on by a State shall not
cone within the scope of cl. (2) of the article but shall be
deened to be ’'incidental to the ordinary functions of
government’. Upon such declaration no taxation by the Union
of such trade or business or property or incone connected
therewith will be possible. This seens to us to be the true
ef fect of the three clauses of Art. 289.

If cl. . (1) of Art. 289 has a restricted neaning as is

contended for by the | earned Solicitor-General on behalf of
the Union, then the distinction drawn between trading or
busi ness activities on one hand and governnental functions
on the other in cl. (2) and cl. (3) of Art. 289 loses its
full significance; for cls. (1) and (2) distinguish between
tradi ng and other functions and cls. (2) and (3) distinguish
bet ween ordi nary tradi ng and tradi ng which is really govern-
mental function. If all that the Union is prevented from
doing is to put atax on property as such, what was the
purpose of drawi ng a distinction between the trading or
busi ness activities of Government And its -governnenta

functions ? If the tax is to be levied on property as such

then obviously there cannot be any inpost on a trading or
busi ness activity, as for exanple, on “the production or
manuf acture of goods etc. Wiy was it necessary then to make
a reference to trading or business activities or operations
incls. (2) and (3) of Art. 289 ?/1It would have been enough
nerely to say that property used or occupied in connection

with a trade or business will be liable to a tax, but not
ot her property. But
844

the anmbit of cl. (2) is nuch wider than the nere use or
occupation of property in connection with trade or business.
It has reference to trading or business activities, such-as,
the production and nanufacture of goods., transportation of
goods etc. Wiy was it necessary for the Constitution-nakers
to refer to such trading or business activities in cl. (2)
if all that they had in mnd incl. (1) was a direct tax on
property ? In our opinion, the |earned Solicitor-General has
given no satisfactory explanation with regard to this aspect
of the case. He suggested at first that cl. (2) was not an
exception, but nerely explanatory of cl. (1). It is
difficult to understand why there should be a reference to
business or trading activities incl. (2) if the entire
i ntendnent was to confine the exenption to a direct tax on
property. The learned Solicitor-Ceneral then said that even
if cl. (2) was an exception, it was an exception only in the
matter of property tax. That would nean that only the | ast
portion of cl. (2) which refers to property used or occupied
for the purpose of trading or business activities of a State
Government has any significance and not the other parts
which relate to trading or business activities, such as,
producti on or manufacture of goods etc.

We have noticed earlier that the anendnents whi ch
Parliament itself nade in 1951 in s. 20 of Sea Custons Act,
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1878 and s. 3 of the Central Excises and Salt Act, 1944 by
inserting two subsections thereto showed that Parlianent
understood «cl. (2) of Art. 289 as creating an exception to
cl. (1). Those two anendnents, sub-s. (3) of s. 20 of the
Sea Custons Act, 1878 and sub-s. (1A) of s. 3 of the Centra
Excises and Salt Act, 1944, draw a distinction between the
trading activities of the Governnent of a State and its
governmental functions; no exenption is given in respect of
goods belonging to a State Governnent and used for the
purpose of a trade or business of any kind carried on
845
by or on behalf of that Government or of any operations
connected wi th such trade or business, but exenption is
granted in respect of other goods bel onging to Government.
If, therefore, we ook to the context of Art. 289,
particularly cls. (2) and (3) thereof, it becones nanifest
that there is nothingin Art. 289 which restricts the

conpr ehensi ve nmeaning to be given to the word "taxation” in
Art. 289. Simlar is the position with regard to cl. (2) of
Art. 285. That agai n creates an exception to cl. (1) of

Art. 285 and saves any tax on any property of the Union to
whi ch such property was inmediately before the comrencenent
of the Constitution liable or treated as liable to tax, so
long as that tax continues to be levied in that State.

One very serious objectionto the contention of the
| earned Solicitor-General, an objection which appears to us
to be alnost fatal, is that in the taxing entries in List |
(from entry 82 to entry 92A) there is no entry which would
enable the Union to inpose a tax on property as such, that
is, a direct tax on property as property in the sense

suggest ed by the learned  Solicitor-General for his
interpretation of Art. 289 (1). There are however, entries
in List Il to some of which we have referred carrier, which
woul d enable the State Legislature to inpose a direct tax on
property, such as, 'lands and buildings’ and animals and
boats’ etc. |If the learned Solicitor-General is right in

his contention, then the only tax from which the property of
a State can claimexenption under cl. (1) of Art. 289 is
"Property tax' to be inposed by the Union, and yet under the
legislative entries in List | the Union cannot inpose a
"property tax" on State property at all. To this aspect of
the case the reply of the | earned Solicitor-General has been
two fold ; he has first referred us to entry 89 (termna
taxes on goods and passengers carried by
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railway, sea or air), entry 86 (taxes on the capital value
of t he assets, exclusive of agricultural I and, of

i ndividuals and conpanies) and entry 97, the residuary
entry; secondly, he has referred us to Art. 246 . (4)  under
whi ch Parlianment has power to nmake laws with respect ' to any
matter for any part of the territory of India not -included
in a State notwithstanding that such matter is a natter
enunerated in the State List. H's argunent is that the
Uni on can inpose a property tax under any of the aforesaid
three entries; secondly, under Art. 246 (4) the Union can
i npose a property tax on State property if that property is
situate in a territory riot included in a State. It appears
to us that the argunment does not really neet the objection
rai sed on behalf of the States. Entry 86 relates to capita
value of the assets of individuals and conpanies and has
nothing to do with State property, for the State is neither
an individual nor a conpany. Entry 89 relates to a termina
tax which is essentially different froma property tax in
the sense contended for by the Ilearned Solicitor-Ceneral.
We find it difficult to believe that the exenption given by
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cl. (1) of Art. 289 was neant as a safeguard against the
exercise of power under the residuary entry. Apart from

that, we have considerable doubt if the residuary entry wll
take in a " property tax’ when there are entries relating to
such tax in List If. It would be a case of nuch ado about
nothing if the Constitution solemly provided for an
exenption against 'property tax’ on Stea property only for
such rare cases as are contenplated in Art. 246 (4), the
situation of State property in territory not included in a
St ate. Such situation would be very rare, and could have
hardly necessitated a sol emn safeguard at the inception of
the Constitution when the States were cl assed under Part A
or Par t B of the First Schedule. | f t he wi dsr
interpretation of «c¢l. (1) of Art. 289 is accepted, sue
property woul d al so be exenpt from Uni on taxati och except in
cases covered by cl. (2) of the article. W
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find it difficult to-accept the contention that cl. (1) of
Art. 289 was neant only for cases covered by Art. 246 (4);
for that would be the result of the interpretation canvassed
for on behalf of the Union:

We proceed now to consider the problemfrom three other
aspects : (1) against the background of simlar provisions
in the Government of India Act, 1935; (2) in the 1light of
the schene under the Constitution of the financial relations
between the States and the Union; and (3) the distribution
of taxing powers between the States and the Union

As to the Coverennent of India Act, 1935 the relevant
provisions are contained in ss. 154 and 155. = They read as
follows (so far as relevant for oar purpose)

"S. 154. Property vested in Hi s Mjesty for
purposes of the governnent of the Federation
shall, save in so far as any Federal |aw nay
ot herwi se provide, be exempt from all ' taxes
i nposed by, or by any authority wthin, a
Province or Federated State :

Provi ded t hat , until any Feder al | aw
ot herwi se provides, any property so vested
whi ch was inmedi ately before the comencenent
of Part Il of this Act liable, or treated as
liable, to any such tax, shall, so long as
that tax continues, continue to be liable,  or
to be treated as liable, thereto.

S. 155. (1) Subject as hereinafter provi-
ded, the Government of a Province and the
Rul er of a Federated State shall not be liable
to Federal taxation in respect of = lands or
buil dings situate in British Indiia or incone
848
accruing, arising or received in British/India
Provi ded that -
(a) where a trade or business of any kind is
carried on by or on behalf of the Governnent
of a Province in any part of British India,
outside that Province or by a Ruler in -any
part of British India, nothing in this sub-
section shall exenpt that Governnent or Ruler
from any Federal taxation in respect of that
trade or busi ness, or any operations.
connected therewith, or any income arising in
connection therewith. or any property occupied
for the purposes thereof;
(b) x X X
(2) X X X"
Before the Government of India Act, 1935 the schene of
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government was essentially unitary though there were |oca

| egislatures with linmted powers. For the purpose of
di stingui shing the functions of the local governnents and
| ocal | egi sl atures of CGovernor’s Provinces from the

functions of the Governor-Ceneral in Council and the Indian
Legi sl ature, subjects were classified inrelation to the
functions of Governnent as Central and Provincial subjects
in accordance with the Lists set on in Schedule 1 of the
Devolution Rules nade wunder ss. 45-A and 129-A of the
Government of India Act, 1919. Al Governnent property then
vested in H's Majesty for the purpose of the CGovernment of
India and there was no necessity for any special provision

granting imunity to that property from taxation. The
CGovernment of India Act, 1935 introduced a dual system of
CGover nment . Part 11l of the Government of India Act, 1935

cane into force on April 1, 1937. Properties belonging to
the Crown and in existence prior to that date were
849

governed 'by the .general law enunciated by the courts,
j udi ci al ‘opinion-was however not uniform |n sone cases it
was held that statutes inposing duties of taxes bind
CGovernment unl ess the very nature of the duty or tax is such
as to be inapplicableto Government. On the other hand, in
sone cases it was held that the |l aw was the sane in India as
in England, where the principle of /inmmunity of Crown
property fromtaxation followed fromthe prerogative that
the Crown was not bound by any statutes unless expressly
nanmed. Wen the dual system of ~Government was first
i ntroduced by the Government of India Act, 1935 the question
of immunity of taxation of property of one Governnent by the
ot her arose.

The doctrine of Inmmunity of Instrunentalities was
propounded by the Suprene Court of the United States in the
case of MCQlloch v. Maryland (s), to mean that when two
separate Covernments are established as in a Feder a
Constitution, each with a limted jurisdiction, the power of
each Government shall be construed as being under an inplied
limtation that it shall be so exercised as not to inpair
the functions allotted to the other CGovernnent. ~Hence, any
incidental or indirect interference with the functions of
the Federal Governnment would make a State |egislation bad
even though the Ilegislation mght relate to a subject
allotted to the State Legislature and conversely. 't was
hel d t hat a State could not tax the agenci es or
instrumentalities of the Federal CGovernnent and a sinmlar
l[imtation would apply as regards the Federal Legislature.
This doctrine has had many vicissitudes of fortune in the
decisions of the courts in Arerica. W do not think that it
is necessary to deal with the history of those vicissitudes.

The Gover nnent of India Act, 1935 as also t he
Constitution of’ 1950 contai ned provisions which  accepted
the principle with alinmted application as regards the

exenption from nutual taxation,, in

(1) [1819] 4 Wh. 316.
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ss. 154 and 155 of the Act of 1935 and Arts. 285 and 289 of
the Constitution. |In the words of the Judicial Committee in

Webb v. Qutrim (1), it may be stated that the very inclusion
of the aforesaid provisions shows that the question of
interference on the part of the Federal and State powers as
a agai nst each other was not left to an inplied prohibition
or limtation” but the provisions thenselves define the
extent of the inmunity. Qutside those provisions the State
and Union Legislatures have the full power to legislate on
the matters included within their respective Lists, subject
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al ways to the other provisions of the Constitution.

Li ke Arts. 085 and 289 of the Constitution, the aforesaid
ss. 154 and 155 are conplenentary to each other and provide
for the mutual exenption of the property of the Federation
and the Provinces fromtaxation inmposed by the other: this
i s consistent with the general practice of f edera
constitutions to exenpt the governnents of the wunits from
Feder al taxation, that being part of a reci proca
arrangenent under which the Federal Governnent also is
exenpt fromtaxation by the several units (see Parlianentary
Debates, Vol. 302, Cols. 523 and 524). One noticeable
feature of the two sections is that whereas s. 154 speaks of
the ""property vested in H's Majesty for the purpose of the
Federation" so as to include novable property also (see Bel
v. Muinicipal Conm ssioner of Madras (2), s. 155 which
confers exenption on the property of the "units" is confined
to lands and buildings.” The result would be that novable
property “belonging to the Federation would be exenpt from

duties l'i ke~ octroi which nmight be |evied under the
Provincial 1aw, while, goods of the Provincial Governnents
and "units" would be subject to the custons and excise
duties levied by the Federal Governnent. I ncome from

commercial undertakings and operations in the nature of
trade carried on by the units, so long as they are confined
(1) [1907] A.C 81,
(2) 25 Madras 457.
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within the territory of that unit is not |liable to Federa
i ncome-t ax. This, in short, was the schene of ss. 154 and

155 of the Governnent of India Act, 1935. Now, if ss. 154
and 155 of the Governnment of India Act, 1935 are contrasted
with Arts. 285 and 289 of the Constitution, one noticeable
difference strikes one at once. The expression |lands and
buildings in s. 155 is changed to "property’ in Art. 289;
in other words, the Union and the States are practically put
on the sanme footing so far as exenption fromtaxation of one
by the other is concerned. Both Arts. 285 and 289 nention
"property’ in a conprehensive sense, and the di'stinction
bet ween novabl e property and i movabl e property drawn 'in ss.
154 and 155 is done away with. The inevitable conclusion is
that the Constitution makers consciously made the departure.
They nmust have been aware of the distinction nmade in ss.” 154
and 155 and also of + he interpretation of courts that
"property$ in s. 154 was used in a conprehensive sense so as
to get exenption for the property of the Federation from al
Provincial taxation. Wth that know edge they used the word
"property’ in Art. 289 and put State 'property’ on a par
with Union ’"property’ . It is inpossible to accept in these
circunstances the contention that the word 'property’ or the
j uxtaposition of the words ’'property and incone’ in Art. 289
was intended to qualify the word Taxation and thereby the
pl ai n meani ng of the | anguage used.

Now, as to the financial relations between the Union and
the States. Chapter 1 of Part Xl | contains provisions which
control and govern these relations. Put briefly the schene
is that there is a distribution of revenues between the
Union and the States, even though the collection nay be made
in sone cases by the State and in other cases by the Union ;
some taxes collected by the Union are assigned to the States
(Art. 269); sonme taxes levied and collected by the Union are
di stributed between the
852
Union and the States (Arts. 270 and 272), there are
provisions for grants in aid of the revenues of some States,
in which jute is extensively grown, in lieu of assignment of
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any share of the net proceeds in each year of export duty on
jute and jute products (Art. 273); there are al so provisions
for grants in aid of the revenues of such States as
Parliament nmay determine to be in need of assistance (Art.
275), etc. These provisions indicate clearly that there is
an attenpt at adjustnent on a financial integration so that
neither the Union nor the States may be starved for want of
financial resources to carry on the essential and expanding
activities of a welfare State. W do not see in these
provi sions. any determ ning consideration which would bear
upon the exenption granted to Union property by Art. 285 and
that granted to State property by Art. 289. W fail to see
how a restricted nmeaning given to the aforesaid two articles
will facilitate the financial adjustment referred to in the
earlier articles in the sane chapter or howit will retard
the said adjustnent if a wider nmeaning is given to them W
repeat that Arts. 285 and 289 must be construed on their own
terns, ~and it is not open to us to pervert or change the
| anguage used therein unless there are conpelling reasons to
be gathered fromother relevant articles of the Constitu-
tion. We_  find no such conpelling reasons in the other
article of Part XIl which deal with the financial relations
bet ween the States and the Union.

We have earlier referred briefly to the distribution of
| egi sl ati ve power between the States and the Union. W have
also pointed out that so far as the taxing powers are
concerned, the legislative entries in the Seventh Schedul e
make a distinction, for purposes of | egislative conpetence,
between the main subject of |egislation and a tax in rela-
tion thereto. Taxes ~on incone other than agricultura
incomre (entry 82), duties of custons including export duties
(entry 83), and duties of excise on

853

tobacco and other goods manufactured or produced in  India
except al coholic liquors for human consunption, opium | henp
and other narcotic drugs (entry  84) are in List 1.
Therefore, under Art. 246 Parlianent al one has power to nake
| aws i nposing the aforesaid taxes.  This power, it has been
argued on behalf of the Union, will be seriously curtailed
if a wder neaning is given to Art. 289. W do not think
that this argument is any answer to the probl em posed before
us. The power to make |laws given to Parliament is subject
to the provisions of the Constitution. Art. 289 is one of
such provisions. Therefore, it is no answer to the probl em
to say that if a wider neaning is given to Art. 289, it wll
curtail the powers of Parliament. If Art. 289 in its true
scope and effect 1is capable of bearing only “the wider
meaning, then it must control the power of Parliament.  Art.
245 says sO in express terns.

Anot her argunent on this aspect of the case is that the
Union has exclusive power to regulate trade and. comrerce
with foreign countries, inport and export across custons
frontiers, and definition of custons frontiers (entry 41 of
List 1) and inter-State trade and conmerce (entry 42 of the
same List), and the power to regulate trade and comrerce
with foreign countries or inter State trade includes the
power to regulate by inposing custons duties or duties of
excise. This power, it is contended, will be very seriously
affected if the exenption fromtaxation given by Art. 289 is
held to extend to custons duties and excise duties in
respect of goods inported or exported by a State or goods
produced or nanufactured by a State. W are not inpressed
by the argunment. The power to control trade and conmmrerce
with foreign countries and inter-State trade is wth the
Union, and in exercise of that power the Union can inpose
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regul atory nmeasures on the activities of a State. W are
famliar now with control neasures like the Inmport Contro
O der,
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Essential Supplies Act, etc. Through these regulatory
measures the Union can carry into effect its power of
control, and wunder Art. 302 Parlianent may by |aw inpose

such restrictions on the freedomof trade, comerce or
i ntercourse between one State and another or within any part
of the territory of India as may be required in the public
interest. Under Art. 256 the executive power of every State
shal |l be so exercised as to ensure conpliance with the [|aws
made by Parliament, and the executive power of the Union
shal |l extend to the giving of such directions to a State as
may appear to the Union Government to be necessary for that
pur poses, Under Art. 257 the executive power of every State
shall be so exercised as not to inpede or projudice the
exerci se of the executive power of the Union, and the Union
Government can gi ve necessary directions in the matter to
the State Governnent. So far as trade and commerce within
the State is concerned, the State has power to nake |aws
(entry 26 of List 11). ~We think, therefore, that nothing
serious is likely tohappen, either with regard to foreign
trade or inter State trade, if we hold on the terms of Art.
289 that State property is exenpt from Union taxation
i ncl udi ng custons /duties or excise  duties. Such an
interpretation is not likely to result in any interference
with the power of ‘control which the Union undoubtedly has
over foreign trade or inter-State trade.

The contention that the Union has the power to regulate
trade by inposition of custons duties and that power would
be’ annulled if the State has inmmunity fromthemin ' respect
of things inported or exported by it seems to us to be
fall aci ous. The Union's power to legislate to regulate
foreign trade contained in the l'egislative list is subject
to the provisions of the Constitution one of which is  con-
tained in Art. 289(1). Therefore(in the case of a /conflict
between Art. 289(1) and the |egislative
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power to regulate foreign trader the fornmer —must _prevail

The Union, therefore, cannot in view of Art. 289(1) inpose a
customs duty on things inported by the State and seek to
justify it as an exercise of its power to regulate foreign
trade. Then, again,it seens to us that as stated in MP.V.
Sundararam er & Co's case(l) an itemin the legislative |ist
not giving expressly the power of taxation does not~ confer

such a power. It would follow that the power inlList | to
regul ate foreign trade cannot be exercised by inposition of
a tax. That has to be done otherwise and wthout the

i nposition of a tax.

It is to be renenbered that a striking feature- of our
Constitution, which perhaps distinguishes it from sone ot her
Constitutions, is its attenpt to harnoni se the interests of
the individual with those of the community and the interests
of a State with those of the Union. CQur Constitution does
not set up the States as rivals to one another or to the
Uni on. Each is intended to work harmoniously in its own
sphere wit hout inpedinment by the other, with an over-riding
power to the Union where it is necessary in the public
i nterest. It is a nice balance of jurisdictions which
has worked satisfactorily so far and, it is to be hoped wll
continue to so work intinmes to conme wth good sense
prevailing on all sides. W are not prepared to say that
the exenption given to State property from Union taxation by
Art. 289 conflicts in any way with the power of contro
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whi ch the Union has over foreign trade or inter-State trade
or disturbs the balance of jurisdictions referred to above.
It is to be remenbered in this context that under cl. (2) of
Art. 289 the trading activities of a State and property used
for such trading activities cannot claimany exenption from
Uni on taxation, unless Parlianment declares by law that the
trading activities are incidental to the ordinary functions
of governnent.

(1) [1958] S.C R 1422,
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W have so far dealt with the problem on the relevant
articles of our Constitution. It may be helpful now to

consi der how a simlar problem under ot her Federa
Constitutions has been dealt with by the courts.

It is necessary here to strike a note of warning. Each
Constitution must be interpreted on its own ternms and in its
own setting of history, geography and social conditions of
the country and nation for which the Constitution is nmade; a
decision ‘on a constitutional problem having an apparent
simlarity with- a problem arising under a di fferent
Constitution my not be sure guide'as a solution of the
problem Basically, the problem nmust be solved on the terns
of the Constitution under which it arises. Renenbering this
warning, we turn first to certain Canadian decisions on
which the learned Solicitor-General has relied. The vita
core of a federal constitution, it is said, is the division
of legislative powers between the central authority and the

conponent states or provinces. |In Sections 91to 95 of the
British North America Act, 1867 the main lines of this
division in Canada were set forth. 1In section 92 certain

cl asses of subjects were enunerated and the provinces were
given exclusive power to make laws in relation to matters
coming wthin these classes of subjects. The ' opening
paragraph of s. 91 gave the Dom nion power "'to make |aws
for the peace, order and good  government of Canada in
relation to all matters not coming within the classes of
subj ects by this Act assigned excl usively to the
Legislatures of the Provinces. " That is to ‘say, the
resi due of powers not expressly given to the Provinces was
reserved to the Dominion The section then proceeded with a
specific enunmeration of twenty nine classes of  subjects,
illustrating but not restricting the scope of the genera

words used earlier in the section. Section 125 said, "No
| ands or property belonging to Canada or any province
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shall be liable to taxation." In The Attorney-Ceneral of
British Colunbia v. The Attorney-General for Canada(l), the
facts were these. The CGovernnent of the province of British
Colunbia in the exercise of its powers of control and  sale
of alcoholic |iquors enbarked on the business of dealing in
alcoholic |Iliquors and found itself under the necesssity of
importing ’'Johnnie Wal ker Bl ack Label" whiskey; it claimnmed
it was exenmpt from paynment of the wusual custons duties
i nposed by the Dom nion Parlianent and rested its claim on
s. 12.5. The Supreme Court of Canada held by a nmmjority
decision that the | evying of custons duties on the goods in
guestion was not “"taxation" on "property" belonging to a
province within the purview of s. 125. The ratio of the
deci si on, as expressed by Duff, J., was that custonms duties
as an instrument for regulation of external trade came
within the second enunerated head under s. 91; and custons
duties when levied for the purpose of raising a revenue
were, speaking broadly add in the general view of them

taxes on consumabl e commodities, taxes on consunption; while
the taxation of capital, of assets, of property was a very
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different matter. Duff, J. then said
"Qur first duty in construing the section is,
of course. to ascertain the ordinary and
grammatical meaning of the words but it is
with the ordinary and grammati cal meaning of
the words in the setting in which they are
found and as applied to the subject matter
that we are concerned. What the section is
dealing with is not taxation in general but
the liability of "property" to "taxation" and
t he word “"taxation" when used in this
association has, | think prima facie a rmuch
| ess conprehensive inmport than that which
woul d be ascribed to it standing by itself or
in some other connections."
(1) 64 Canada Suprene Court Reports 377,
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It is pertinent to note here that the Canadian Constitution
did not contain a key to the word 'taxation’ as is contained
in Art. 366 (28) of our Constitution. It was permssible,
therefore, inthe setting of the Canadian Constitution to
draw a distinction between "taxation of property" and the
"l evying of customs duties" for purposes of rai si ng,
revenue, Qur Constitution says in express terns t hat
"taxation’ includes the inposition of any tax or inpost,
whet her general, local or special. It is reasonable to
think that the makers of our Constitution were aware of the
di stinction between the nore conprehensive and | ess
conpr ehensi ve neaning that can be attached to the word
"taxation’, and deliberately chose to nmention expressly the
nore conprehensive neaning in the interpretation article,
instead of leaving it to judicial determ nation. One may
wel | speculate if the decision in Canada woul d have been the
same if there were such a provision in the Canadian
Constitution and if, as Duff, ,J. said, our first duty in
construing a provision is to ascertain the ordinary and

grammatical neaning of the words used. The aforesaid
decision of the Suprenme Court was approved by the /Privy
Counci | in Attorney-General of Britsh Col'umbi'a V.

Attorney-CGeneral of Canada (1). Referring to s.125 of the
British North America Act, Lord Bucknmaster said
"Taken al one and read w t hout-—consi derati on of
the schene of the statute, this section
undoubtedly creates a fornidable argunment in

support of the appellant’s case. It is plain
however, that the section cannot be regarded
in this isolated and disjunctive way. It is

only a part of the general scheme | established
by the statute with its different allocations
of powers and authorities to the Provincia
and Dom nion Governments. Sect. 91, @ which
assigns powers to the Dom nion, provides,
among other things, that it shall enj oy
exclusive legislative

(1) [1924] A.C. 222.
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authority over all nmatters enunerated in the
Schedul e, included anmong which are the re-
gul ati on of trade and commerce and raising of
noney by any node or system of taxation. The

i nposition, of custonms duties wupon goods
inmported into any country my have nmany
objects; it may be designed to raise revenue
or to regul ate trade and conmer ce by
protecting native industries, or it may have
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the two fold purpose of attenpting to secure
both ends; in either case it is a power
reserved to the Dominion. It has not indeed

been denied that such a general power does
exist, but it is said that a breach is created
inthe tariff wall, which the Dom nion has the
power to erect, by s. 125, which enabl es goods
of the Province or the Domnion to pass
through, unaffected by the duties. But s. 125
cannot, in their Lordships’ opinion, be so
regar ded. It is to be found in a series of
sections whi ch, beginning wth S. 102,
distribute ‘as between the Dominion and the
Province certain distinct classes of property,
and confer control upon the Province wth
regard “to the part allocated to them But
this does not -~ exclude the operation of
dom ni on laws made in exercise of the
authority conferred by s. 91. The Dom ni on
have the power to regulate trade and comerce
throughout the Dominion, and, to the extent to
whi ch this power applies, there is no
partiality inits operation. Sect. 125 nust,
therefore, be so considered as to prevent the
par amount. purpose this declared from being
def eated. "
It is obvious that the observations made by Lord Buckmaster
have reference to 'the special characteristics of t he
Canadi an Constitution, particularly the paranmountcy of
Dom ni on Power to regulate tradeand commerce throughout the
Domi ni on to which
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S. 125 was’ made to yield. The schenme of our Constitution
is different : (1) the legislative power of Parlianent is
expressly subject to other provisions of the Constitution
(2) the power to regulate trade and commerce is assigned
both to the Union and the States; and (3) there is a
di stinction between the nmain subject of legislation and a
tax in relation thereto. W are not enphasising the fact
that in s. 91 of the British North Anerica Act, 1867 occurs
the expression "notw thstanding anything in this Act",
because that expression may be said to relate to - the
enuner ati on of subjects rather than to s. 125. In our Vview
the decision turned upon the peculiar characteristics of the
Constitution under which the problemarose and i's no safe
guide for the interpretation of our Constitution. It may
perhaps be added that if the Canadian case fell to be
deci ded under our Constitution, cl. (2) of Art. 289 would
have been given an adequate answer to the problem for a
State can claimno exenption in respect of its business
activities and when British Colunbia inmported whiskey to

embark on a business of alcoholic liquors, it could not
cl aimany exenption under cl. (1) of Art. 289.
W now turn to certain Australian decisions. Speaki ng

generally, the Commonwealth of Australia Constitution Act,
1900 creates a federation which resenbles the United States
in a mnner in which powers are assigned to the Federa
Government with a residue in the States or the people.’” It
resenbl es the Canadi an Constitution in the attenpt to adapt
the machi nery of responsible government to a federal system
but differs fromthe Canadian and our Constitution in the
division of powers. As regards the Commonwealth, s. 51
contains a list of thirty nine enunerated powers with which
it is vested. It says inter alia that, subject to the
Constitution, the Parlianent shall have power to make |aws
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for the peace
861

order and good governnent of the Commonwealth with respect

to
(i) Trade and conmerce with other countri es,
and anong the States; and
(ii) Taxation, but so as not to discrimnate
between the States or parts of States.

Section 52 defines the cases in which the power of the
Conmonweal th is to be exclusive. As regards the State, the
broad principle of the division is found in s. 107 which in
effect says that the powers of the States are | eft
unaffected by the Constitution except in so far as the
contrary is expressly provided; subject to that each State
remai ns sovereign within its own sphere. Now, s. 114 of the
Commonweal th of Australia Act, 1900 says :

"A State shall not, wi thout the consent of the
Parliament of the Comonwealth, raise or
mai ntain any naval. or mlitary force, or
i mppose any tax on property of any ki nd
bel onging to the Conmmonweal th, nor shall the
Commonweal th i npose any tax on property of any
ki nd belonging to a State."

The decision on whichthe |earned Solicitor-General has
placed the greatest reliance is Attorney-General of New
South Wales v. Collector of Custons for .S W (1). That
was a case in which an action was brought by the
Attorney-General of = New South Walesto recover from the
Col l ector of Customs for New South Wales a particular sum
being the amunt of duties of  custons demanded by the
defendant upon the inportation into the Conmonwealth of
certain steel rails, and paid under protest by t he
Government of the State of New South Wales The rails in
guestion were purchased in England by the State or 'use in
the construction of the railways of
(1) 5C L.R 818.
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the State. On their arrival at the port of Sydney the
defendant clained that they were liable to Custons duties.
The State disputed its liability to pay duty -and deposited
the anmount clai med under protest. A case was stated for the
opi nion of the H gh Court of Australia on two main questions
. (1) whether the provisions of the Custons 1901 and the
Custons Tariff 1922, affected the Crown as representing the
conmunity of New South Wales; and (2) whether  the stee
rails were exenmpt fromduty by virtue of s. 114 ~of the
Consti tution. So far as the first question was~ concerned
Giffith C. J. said that it was concluded by the decision in
The King v. Sutton (1). So far as the second question was
concerned, the majority of judges held that custons duties
whet her capabl e or not of being included in the word "tax",
are not a tax upon property in the sense in which that
expression is used in s. 114. lsaacs J. held that duties of
custonms, as ordinarily understood and as enacted in the
Custons Act, were inposed on the goods thenselves, and,
therefore, "on property" within the neaning of s. 114, but
they did not cone within the meaning of the word "tax" as
used in that section and the Constitution general | y.
Giffith C J. not only drew a distinction between direct
and indirect taxation but also held that s. 1 14 applied
only to property within the limts of the Cormobnwealth and
did not apply to goods in process of coming wthin those
[imts. He further held that the power to inpose taxation
conferred by s. 51 (ii) as well as the power to regulate
importation conferred by s. 51 (1) were paramount and
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unlimted and a construction which would nmake the words of
s. 114 consistent with giving full effect to the plain
intention of s. 51 should be preferred. He proceeded on the
footing that the words of s. 114 were capable of two
constructions. Then he observed

"There is no doubt that in sonme contexts the

words "inpose any tax" mght be capabl e of

(1) SC.L.R -89.
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application to duties of Custons. Nor is
there any doubt that the word "taxation" in

sec. 51 (ii) includes the |levying of duties;
of Custons.. But these duties arc nowhere in
the Constitution described as a "tax", unless
the use of the word "taxation" in sec. 51 (ii)
is such a description of them nor is the
| evyi'ng of them ever spoken of as t he
i mposition of a tax on property. Sec. 86
speaks of "'the collection and control of
duties of Custons and of Excise". Ss. 88, 89,
90, 92, 93, 94, 95, all speak of t he

"inmposition" of duties of Custons. Such
duties are inposed in respect of "$goods" and
in one sense, no doubt, "upon" goods,, which
is only another way of saying that the word
"upon" /is sonetines used-as ‘synonynmous with
"in respect of." In the same way the word
"’upon" or "'on" is -used colloquially in

speakiing of stanmp duties, succession duties,
and other forms of “indirect taxation, as taxes
on deeds, etc., or on real and persona
property. Yet it is recognised that these
forns of taxation are not really taxation upon
property but upon operations or novenments of
property.”

H ggins J. based his decision on a somewhat different
ground. He said that he could not confidently take the
ground that a custons duty could not be a tax w'thin the
neaning of the word "tax" in s. 114. He said that s. 114
did not use the expression "tax of any kind", but spoke of
"any tax on property of any kind belonging to a State". He
derived the idea of ownership as the crucial test by reason
of the use of the expression "property of any kind belonging
etc." The | earned judge observed

"The prohibition as to State taxation was, no
doubt, suggested by the British North ~ America
Act, sec. 125. But by substituting the word
"property"” for "lands or property", the
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intention-if it was the intention to  confine
t he prohibition to what are known as
", property taxes" has been somewhat obscured.
Property is, by the Constitution, subject to
be taxed at the instance of the State as  well
as of the Commonweal th; Custons taxation is
solely a matter for the Comobnwealth (sec.
90) . Taxes of retaliation, as between the
States and the Commonweal th, are possible as
to property taxes; but are inpossible as to
Custons taxes. But whatever may have been the
notive which led to this express prohibition

in addition to the prohibition which this
Court has held to be inplied fromthe nature
of the Constitution as to the taxation of
State or Commonweal th agents, the phraseol ogy
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is such as to point to taxation of property as
property as being the subject of this express
prohibition. "A State shall not, wthout the

consent of t he Par | i ament or t he
Conmonweal t h, . .. ... inpose any tax on
property of any kind belonging to the
Comonweal t h, nor shall the Comonweal t h

i mppose any tax on property of any ki nd
bel onging to a State"."

W are of the view that the considerations which led the
| earned judges to the conclusion at which they arrived are
not considerations which are available to us wunder our
Constitution. W are dealing with an exenption clause under
Art. 289 (1); that exenption clause has to be interpreted
with the key furnished by Art. 366 (2s) Under our
Constitution the word ’'taxation” has been defined by the
Constitution itself and we are not free to give a different
meaning to the word so as to nmake a distinction between
direct | and indirect taxation, or between taxation on
property within the limts of the Commonwealth and property
in the process of comng within those linmts; nor are we
free to make a distinction between a tax
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on property and a tax in-respect of property. It is further
significant that s. 1 1f of the Conmonwealth of Australia
Act, 1900 wuses the expression "tax -on_ property". Qur
exenption clause in Art. 289 uses a different phraseol ogy, a
phraseol ogy which' does not qualify the word "tax’ in any
way, but says that the property and incone of a State shal

be exenpt from any tax or inpost whether general, |ocal or

special, to be inposed by the Union. Evenin the matter of
s. 11 4 of the Commonweal th of Australia Act, 1900 there was
a difficulty in drawing the distinction between property,
and the inporation of property, because of the use ' of the
expression "of any kind" in's. 114, This difficulty is
pointed out by N cholas in_ The  Australian Costitution
(second edition, page 1433). He says :
"The solution was found in distinguishing
bet ween property and the inportation of pro-
perty, and between duties and taxation as
those terms are used in the Constitution
Both distinctions involved some difficulties,
for s. 114 uses the words "of any kind" and
the only express authority to inmpose duties is
to be found ins. 51 (ii). The policy thus
sanctioned has not been approved in all States
al i ke. States have been compelled to pay
duties on imnported mat eri al s, i ncl udi ng
| oconptives of a type not nmade in. Australia,
so that the proceeds of their |oans have been
reduced for the benefit of the Conmpbnwealth
revenue and the power of exenption has not
been used where it m ght have been (Report of
the Royal Comm ssion, p. 361)."
Apropos of the Australian case it may perhaps be pointed out
that under our Constitution the 'taxing power’ is treated as
different fromthe 'regulatory power’. Again, as we have
stated earlier, the classification between ’direct’ and
"indirect’ taxes has
866
not been adopted by our Constitution. Mreover the problem
which falls for our consideration under Art. 289 is not one
which has to be examined from the point of view of
| egi sl ative power. The problembefore us is really the
extent of the inmunity or exenption granted by Art. 289. In
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At t or ney- Gener al for Saskatchewan v. Canadi an Pacific
Rai | way Conmpany (1), the question arose of construing an
exenption granted to the Canadi an Pacific Railway Conpany by
clause 16 of a contract between the Canadi an Governnent and
the said conpany. The exenption clause provided inter alia
that "the Canadian Pacific Railway, and all stations and
station grounds, workshops, buildings, yards and other
property etc., shall be forever free fromtaxation by the
Dom nion, or by any province hereafter to be established, or
by any nmunicipal corporation therein." The Province of
Saskat chewan was constituted in 1905 and in purported
conpl i ance with its obligations under the af oresaid

exenption clause, the 'Domi nion Parlianent provided in
section 24 of the Saskatchewan Act of 1905 that ,the powers
hereby granted to the said Province shall be exercised

subject to the provisions of clause 16 of the contract”.
The Canadian Pacific Railway Conpany raised the question
that it was free frombusiness tax inmposed by the City Act,
1947, of = Saskatchewan by reason of the exenption clause.

Before thejudicial Comrittee of the Privy Council it was
argued on behalf of the Province of Saskatchewan that the
exenption was limted to taxes inmposed upon the owner in

respect of the ownership of the property liable to taxation,
but the exenption did not extend to taxes |levied upon the
conpany in respect of its business of operating it. Dealing
with this argunment the Judicial Commttee said
"While the | anguage of clause 16 is that the
property shall be 'forever free fromtaxation
by any Province thereafter to be established,
(1) [1953] A.C 594.
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it is said that to tax the conpany in  respect
to the use of the property (itself a term of
the exenption), is not to tax the property and
that alone is prohibited: "

Their Lordshi ps construed the exenption on its own terns
and held that a tax upon the owner in respect of the use of
the property was as nuch within the exenption as a tax on
the property itself. |In our Viewthe exenption  clause in
Art. 289 nmust similarly be construed on its own terms. We
further consider that no question of paranountcy of
| egi sl ative power arises in that connection

On behalf of the States, except the State of Maharashtra
whi ch has supported the stand of the Union in the matter — of
excise duties only, it has been very strongly contended
before wus that for the purpose of the exenption clause in
Art. 289 nothing turns upon the distinction between a tax on

property as such and a tax in relation to property. Bot h
affect property and if property is to be free from Union
taxation, it makes no difference whether the tax is on the

owner shi p or possession of property or is on its production
or nmanufacture or its inportation or exportation. A large
nunber of decisions were cited before us as to the true
nature of custons duties and excise duties. There are a
nunber of decisions of this court where it has been held
that a duty of exciseis a tax on goods produced or
manufactured in the taxing country; simlarly custons or
export duty is a duty inposed on goods which are the subject
of inportation or exportation. This is also clear from the
provisions relating to "draw back” in the matter of custons

duties and refund rules in the matter of excise duty. e
consider it unnecessary to exam ne these decisions in detai
for the purpose of the problembefore us. It is enough to

point out that in order to determ ne whether an inpost, be
it atax, duty or fee, falls under one itemor the other
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of the Legislative Lists in the Seventh Schedule, it may be
necessary to exam ne the nature of the tax, duty or fee. As

the judicial Conmittee pointed out in Governor-Ceneral in
Council v. Province of Madras (1), a duty of excise is
primarily a duty levied on a manufacturer or producer in
respect of the commpdity nmanufactured or produced; it is

however a tax on goods, to be distinguished from tax on
sal es or the proceeds of sales of goods; the two taxes, the
one | evied on the manufacturer in respect of his goods, the
other on a vendor in respect of his sales may in one sense
over | ap. But in law there is no overlapping, the taxes
being separate and distinct inposts But as we have said
earlier, the problembefore us is not the nature of the
i mpost but rather the extent of the immunity granted by Art.
289 of the Constitution. The extent of that immnity, as we
have indicated earlier, really depends on the true scope and
ef f ect of Arts. 245, 285, 289 and 366(28) of the
Consti tution. In the matter of the extent of the inmunity
the distinction between a tax on property as such or in
relation to property is really of nomateriality. A tax on
property as such and a tax in relation to property both
affect property andif the true scope and effect of the
articles which we have nentioned is that state property nust
be exenpt frominposition of any tax or  inpost, whether
general or local or special, by the Union, then the
di stinction drawn between a tax on property -as such and a
tax in relation to property loses its significance.

For the reasons given above our opinion is that the
answers to the three questions referred to this court mnust
be in the affirmative and against the stand taken by the
Uni on.

Hl DAYATULLAH J.-- As a result of a proposal to introduce
in Parliament a Bill to amend s. 20 of the Sea Custons Act,
1878 (Act 8 of 1878) and s. 3 of the Central Excises and
Salt Act, 1944 (Act 1 of
(1) 72 1.A 91, 103.
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1944) with a view to applying the provisions of ~ these two

Acts to goods belonging to the State GCovernnents, the

President of India has been pleased to refer under Art. 143

of the Constitution, three questions for the opinion of this

Court to ascertain if the proposed anmendnents would be

constitutional. These questions are
"(1) Do the provisions of article 289 of the
Constitution preclude the Union from inposing,
or authorising the inposition of, custons
duties on the inport or export of the property
of a State used for purposes other than  those
specified in clause (2) of that article ?
(2) Do the provisions of article 289 of the
Constitution of India preclude the Union from
i mposing, or authorising the inmposition of,
exci se duties on the production or manufacture
in India of the property of a State used for

pur poses ot her than those specified in clause of

that article ?
(3) W1l sub-section of section 20 of the
Sea Custons Act, 1878 (Act 8 of 1878) and
sub-section (1A) of section 3 of the Centra
Exci ses and Salt Act, 1944 (Act 1 of 1944) as
amended by the Bill set out in the Annexure be
i nconsistent with the provisions of article
289 of the Constitution of India ?"

The sections of the two Acts as they stand today provide for
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the levy of custons duties and duties of excise on all goods
belonging to a State but only if used for purposes of trade
or business of any kind carried on by or on behalf of that

Gover nmrent ,

or of any operations connected with such trade

or business as they apply in respect of goods not bel ongi ng

870

to any Governnent. These two sections as at present read

tory and

The proposa

"20. (1) Except as hereinafter provi ded,
custons duties shall be levied at such rates
as nmay be prescribed by or under any law for
the tinme being in force, on
(a) goods inported or exported by sea into
or from any custons-port from or to any
foreign port;
(b) opium salt or salted fish inported by
sea from any customs-port into any other
cust onms- port;
(c) goods brought fromany foreign port to
any custons-port, and, wthout paynent of
duty, there transhi pped for, or thence carried
to, and inported at, any other custons-port;
and
(d) goods brought in bond fromone customns-
port to another.
(2) The provisions of sub-section (1) shal
apply i'n respect of all goods belonging to the
Governnent of a State and -used for t he
purposes of a trade or business of any kind
carried . on by, or on behalf of, that Govern-
ment, or of any operations connected with such
trade or business as they apply in respect of
goods not bel ongi ng to any Governnent.
Expl anation....In this  sub-section ' State’
does not include a Union territory".
"3 (1) There shall be levied and collected in
such manner as may be prescribed duties
871
of excise on all excisable goods other than
salt which are produced or nanufactured in
India and a duty on salt nmanufactured in, or
inmported by land into, any part of India as,
and at the rates, set forth in the First
Schedul e.
(1A) The provisions of sub-section (1) shal
apply in respect of all excisable goods other
than salt which are produced or nmanufactured
in India by, or on behalf of, the ~Governnent
of a State other than a Union

used for the purposes of a trade or business
of any kind carried on by, or on behalf of,
t hat Gover nnment , or of any operations
connected with such trade or business as  they
apply in respect of goods which are not
produced or manufactured by any Governnent™.

X X X X

s to anend the two sections as follows :

" AMENDMVENT OF SECTION 20, ACT 8 OF 1878.-In
section 20 of the Sea Customs Act, 1878, for
sub-section (2) the follow ng sub-sections
shal | be substituted, nanely :-

"(2) The provisions of sub-section (1) shal
apply in respect 'of all goods belonging to
the Governnent as they apply in respect of
goods not belonging to the Governnent.’

terri
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AVENDVENT OF SECTION 3, Act 1 OF 1944.-In
section 3 of the Central Excises and Salt Act,
1944, for sub-section (1A) the followi ng sub-
section shall be substituted, nanely :-
"(1A) The provisions of sub-section (1) shal
apply in respect of all excisable goods
872
ot her than salt which are pr oduced or
manufactured in India by, or on behalf of, the
CGovernment as they apply in respect of goods
whi ch are not produced or manufactured by the
Gover nment’ . "
The question is one of great inportance not only to the
States but also to the Union. Wat the Union wi shes to do

is to put the State Governnents on its tax-payers’ list, not
only in respect of their trading activities but also in
respect of t heir gover nirent al functi ons. | f t he

Constitution does not prohibit it their can be no doubt
about 'the power. ~The sole question thus is whether the
Constitution has not prohibited this by Art. 289 to which
reference will be nmade presently:

Qur Republic is conposed of States wth their own

Cover nment s. These Governments possess and exercise their
own powers |ike any other Government. " Then there is the
Uni on Government which-within its own sphere is suprene but
its suprenmacy is not' a general or undefined suprenacy. It

is in certain respects curtailed to give suprenmacy to the
State Governnents. One such curtailment is to be found in
Art. 289(1) and the only question that can really arise is
to what extent does that restriction go ?

We are concerned here with the taxing power of  Parliament
which admttedly extends to the | evying of duties of custons
i ncludi ng export duties (entry 83, List |, 7th Schedul e) and
duties of excise on tobacco and ot her goods manufactured in
India except those expressly nmentioned in the entry (entry
84, i bid). In addition to the powers of taxation

Parlianment has exclusive regulatory power over "trade and
conmerce wth foreign countries; inport and export across

custonms frontiers" (entry 41, ibid) and also over "inter-
State trade and commerce" (entry 42, ibid)-. The power
derive fromthese
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entries is plenary and can only be the subject of restraint
if the Constitution so provides. Under Art. 245, this power
is expressly stated to be subject to the provisions of the
Constitution. By Art. 246, which divides the subject matter
of laws to be made by Parlianent and by the Legislatures of
the States, exclusive power is given to Parliament in
respect of matters enunerated in the Union list.  Sinmlarly,
exclusive power is conferred on State Legislatures in
respect of matters enunerated in the State List. There is a

third list called the "Concurrent list" and it contains
matters over which Parliament and the Legislature of the
States have power to make |laws. |nconsistency between the

laws is avoided by Art. 254 which nakes the |aw nade by
Parlianment, whether before or after the law nmde by the
State Legislature, to prevail over the latter. In addition
to these provisions, Parliament has power to nmake laws for
the territory of India not included in a State even on
matters enunerated in the State List and also exclusive
power to mnmke any lawwith respect to any nmatter not
enunerated in the concurrent or the State Lists. This, in
brief, is the schene of legislative relations and the
distribution of |egislative power under our Constitution

The three Lists contain entries which enable the raising of
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noney by way of taxes, duties and fees. The taxation
entries are to be found in the Union and State Lists only.
There are only two entries in the Concurrent List which dea
with (a) stanmp duties other than duties or fees collected by
means of judicial stanps, but not including rates of stanp
duties (entry 44, Concurrent List,) and (b) fees in respect
of any of the matters in that List but not including fees
taken in any court (entry 47, ibid). The other two lists
contain entries which enable the Union and the States to
i npose taxes, duties and fees to raise revenue for their
respective purposes. These entries, as far as human
ingenuity could achieve, attenpt to make a clear cut and
fair
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division. There is an el aborate procedure for distribution
of the proceeds of sone of the taxes raised by the Union
anong the States to finance their activities but we are not
presently concerned with it.

The ' powers of taxation being plenary except in so far as
the exercise of the power could be said to trench upon the
exclusive - domain outlined and dermarcated in a rival [ist,
there was a danger in the dual form of governnent, which has
been adopted in our Republics of one GCovernnent taxing
another whether to start with or as a retaliatory measure.
Such a possibility had earlier been envisaged by other
Federal Constitutions either expressly or as an inplication
of the dual form and inmmunity of  sone kind had been

conferred in respect of property, etc., between t he
respective Governments. Qur Constitution has also nmmde
provision in that behalf. Those provisions are to be found
in Parts XIl and XIlII. The latter part has been the subject

of much anxi ous thought recently in this Court, and it pro-
vides for freedom of trade, commerce and intercourse wthin
the territory of India. Articles 285-289 of Part Xl
provi de f or i munity from - tax in certain ot her
ci rcumst ances. O these, " Art. ~ 286, whi ch i nvol ves
restrictions on the inposition/of tax on the gale and
purchase of goods, has been before this Court  on many
occasi ons and need not be considered. Article 285 provides
for exenption of the property of the Union from State taxes,
and Article 289, for exenption of property and income of a
State from Union taxation. W are primarily concerned wth
Art. 289 in this Reference. Articles 287 and 288 provide
for special exenption fromtaxes on electricity in certain
cases and are not relevant to the present purpose.
Putting aside Articles 286, 287 and 288, 1 set out bel ow
Articles 285 and 289

"285. (1) The property of the Union shall
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save in so far as Parlianment may by |aw
ot herwi se provide, be exempt from all ' taxes
i nposed by a State or by any authority wthin
a State.

(2) Nothing in clause (1) shall, unti |

Parlianment by | aw otherw se provides, prevent
any authority within a State fromlevying any
tax on any property of the Union to which such

property was i medi ately bef ore the
commencenent of this Constitution liable or
treated as liable, so long as that tax

continues to be levied in that State."

"289. (1) The property and incone of a State
shal | be exenmpt from Union taxation

(2) Not hing in clause (1) shall prevent the
Uni on from inposing, or authorising t he
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i mposition of, any tax to such extent, if any,
as Parlianment may by | aw provide in respect of
a trade or business of any kind carried on by,
or on behal f of, the Governnent of a State, or
any operations connected therewith, or any
property used or occupied for the purposes of
such trade or business, or any incone accuring
or arising in connection therewth.
(3) Not hing in clause (2) shall apply to any
trade or business, or to any class of trade or
busi ness, which Parliament may by | aw declare
to be incidental to the ordinary functions of
gover nnment ."
These are the provisions of the Constitution which the
President of India hasin mind in making this reference to
det ermi ne whet her the proposed extension
876
of custons and excise duties to all goods belonging to the
State Governnents, inported or exported in the one case and
manuf actured or produced in the other, would not offend Art.
289.
It may be mentioned at this stage that under the Governnent
of India Act, 1935, sections 154 and 155 al so provided for
simlar i munity, but® these sections wer e slightly
differently worded. I quote these sections for future
conpari son :
"154, Exenption of certain public property
fromtaxation. Property vested in Hs Mjesty
f or pur poses of ~ the CGovernnent of t he
Federation shall, save in so far as any
Federal law nay ot herw se provide, be exenpt
fromall taxes inposed by, or by any authority
within, a Province or Federated State :
Provided that, until any Federal |aw other.
wi se provides, any property so vested which
was immedi ately before the commencenent of
Part IIl of this Act liable, or treated as
liable, to any such tax, shall, so  long as
that tax continues, continue to beliable, or
to be treated as |liable, thereto:™
"155. Exenption of Provincial Governments and
Rulers of Federated States in respect of
Federal taxation. (1) Subject as hereinafter
provi ded, the Governnent of a Province and-the
Rul er of a Federated State shall not be liable
to Federal taxation in respect of lands or
buil dings situate in British Indiaor incone
accruing, arising or received in British India
Provi ded that -
(a) Wiere a trade or business of any kind is
carried on by or on behalf of the Governnent
of a Province in any
877
part of British India outside that province or
by a Ruler in any part of British India,
nothing in this sub-section shall exenpt that
CGovernment or Ruler fromany Federal taxation
in respect of that trade or business, or any
operations connected therewith, or any incone
ari sing in connection therewith, or any
property occupi ed for the purposes thereof
(b) nothing in this sub-section shall exenpt
a Ruler fromany Federal taxation in respect
of any lands, buildings or income being his
personal property or personal incone.
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(2) Not hi ng in this Act affects any
exenption fromtaxation enjoyed as of right at
the passing of this Act by the Ruler of an

I ndi an State in respect of any I ndi an
Gover nrent securities issued before t hat
date."

As | have said already, dual government in a Federation
requires the protection of one government fromtaxation by
the other. In the United States of Anerica, there is no
specific provision but such an inmunity is held to be
inmplied in the nature of dual governnent. |In Canada, s. 125

of the British North America Act, 1867, provides : ,
"No |ands or property belonging to Canada or
any province shall be liable to taxation."
In the Australian Constitution, which, one of its franers
(M. Justice Hi ggins) described as a "pedantic imtation" of
the Anerican Constitution, s. 114 provides :
"A State shall not w thout the consent of the
Parliament of the Commonweal th raise or
878
maintain any naval or nilitary Force, or
i nppose any tax on property of any ki nd
bel onging to the comonweal th, nor shall the
commonweal th i npose any tax on property of any
ki nd 'bel onging to a State.™
Even in Constitutions which are conparatively recent, like
those of Argentina and Brazil we find ~similar provisions.
Article 32 of the Constitution of Brazil provides:
"The Union, the States and the Municipalities
are forbidden-
* * * *
(c) to tax goods, incone or services of each
ot her."

In the argunents before us at which the Solicitor-
CGeneral of India for the Union and Advocat es- General of some
of the States and other |earned  counsel assisted, two
di stinct lines of thought were discernible. One line was to
rely upon certain American, Canadian and Australian
deci si ons wher e restrictions under t he respective
Constitutions were either upheld or negatived, and then to
reason from anology. The other line was to take the words
of the Constitution and to see what the Constitution  has
neant to say. These two lines represent the classic
approach to the interpretation and construction of a witten
Constitution. Cooley explained the difference between them
(" Constitutional Limtations, p. 97) by saying that
interpretation "is the art of finding out the true sense of
any form of words; that is, the sense which ‘their author
i ntended to convey", while construction is "the drawing of
concl usi ons, respecting subjects that |ie beyond the direct
expression of the text, fromelenents known fromand given
in the text; Conclusions which are in the spirit, though not
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within the letter of the text". Wth a witten Cons-
titution, such as we have, the task in npst cases nust  be
one of interpretation, but where the I|anguage’ O the
Constitution suggests that what was previously passed upon
by the Superior Courts of other countries in paralle

matters has obviously been taken as a guide, one nay have to
go a little further than the text to find out what was being
sought to be achieved and what was being avoided. | am
aware that in Wbb v. Quttrim (1), Lord Halsbury observed
that it was inpossible to say of the franers of the
Australian Constitution what their supposed preferences
wer e. I am also conscious of the fact that the |Indian
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Constitution is a docunent framed by the Indian people for
the |Indian people. In interpreting the Constitution, one
nmust not conpletely cast off the noorings to the text of the
Constitution and drift into alien seas. | nmay say, however,
that there are indications in the Constitution itself of
conpelling force which show that the franmers were desiring
to avoid sone of the inplications of these rulings of the
Superior Courts of the United States, Canada and Australi a.
The observations of these | earned Courts have been pressed
into service by counsel before us, as they form the
hi stori cal background of the provisions of our Constitution.
I also find it convenient to deal with themfirst as they
prepare us to understand our own Constitution. Perhaps by
seeing the problemin other settings and environnments, one
is able to see it better in one’ s own.

I shall begin with the United States of America, because
the doctrine had its first beginnings there. In the United
States, the immunity of one Government fromtaxation by the
other 'arose as an indispensible inplication of the dua
system It had its roots in what M. justice Frankfurter
described as a ' seductive cliche" of Chief justice Marshal
in McCulloch v. Maryland (2), that the power to tax involves
the power to destroy by thetax. But the
(1) [1907] A. C. 81.

(2) 4 \Wheaton 316,
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doctrine was nore that) a nere cliche; it was stated by
Chi ef .’ justice ‘Marshall to be fundanental to dua

government. Let ne recall his words :
"I'f we neasure the power of taxation residing
in a State, by the extent of sovereignty which
the people of a single State possess, and can
confer on its government, we have an
intelligible standard, applicable to ' every
case to which the power nmay be applied. We
have a principle which | eaves the power of
taxing the people’and property of /a State
uni npai red, which leaves to a State the
conmand of all its resources, and which pl aces
beyond its reach, all __those whi-ch are
conferred by the people of the United States
on the Government of the Union, and all those
nmeans which are given for the purpose of
carrying those powers into execution.” W have
a principle which is safe for-the States, and
safe for tile Union. W are relieved, as we
ought to be, fromclashing sovereignty; from
interfering powers; froma repugnancy between
a right in one Governnent to pull . down / what
there is an acknow edged right in another to
build up; fromthe inconpatibility of -a right
in one government to destroy what there is a

right in another to preserve. We are not
driven to the perplexing inquiry, so unfit for
the judicial departnment, what degree of

taxation is the legitimte use and what degree
may anount to the abuse of the power".

The. Chief justice, therefore, concluded in
t hese fanpbus words

"The Court has bestowed on this subject its
nost deliberate consideration. The result is
a conviction that, the States have no power,
by taxation or otherwise, to retard, inpede,
bur den or in any manner control, the
operations
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of the Constitution |aws enacted by Congress

to carry into execution the powers vested in

the general governnent. This is we think, the

unavoi dabl e consequence of that supr emacy

whi ch the Constitution has decl ared"
This doctrine had early dissenters and chi ef anong them was
M. justice Bradl ey who described it as founded on a fallacy
whi ch woul d |l ead to mi schi evous consequences. Collector .
Day (1). McCulloch’s case involved a State tax which was re-
ally discrimnatory against the operations of a nationa
bank and could have been decided w thout |laying down any
such proposition. But the doctrine was accepted and it grew
and grew. It took in not only the property and activities
of a Governnent withinits protection but also all neans,
agenci es and instrunmentalities by which Governnent acts. It
was only after, nmany years that the reach of the doctrine
began to be curtailed.” In the Panhandle G| Co. v. M ssipp
(2), WM. justice Holnmes did away with the cliche by the
trenchant' observation ",the power to tax is not the power to
destroy while this Court sits". ~But it was only the
increasing dissents which led to the overthrow of a good
dozen cases in Gavess v. New York

I need not enter into the history of the process by

which the doctrine was curtailed. | shall refer to that
part only which has withstood the attrition to which the
doctrine was subjected. |In the State of South Carolina v.

U S (4), (a case relied upon by the States to explain Art.
289), the State had taken over the business of selling
intoxicating liquors in the exercise of  its. sovereign
powers. The dispensing and selling agents of the State were
charged, under a Federal Revenue Statute, an excise ' licence
tax which was inmposed on all sellers of intoxicating
[iquors. It was held that the agents were not

(1) 12 wvall. 113 : 20 L. Ed. 122.

(2) 277 U.S 218, 223:72 L. Ed 857, 859.

(3) 306 U.S, 466. 83 L.Bd. 927.

(4) 199 U.S. 437 .50 L. Ed. 261,
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protected by the doctrine because they were doing business
and not carrying on functions of Government. M. Justice

Brewer gave the reason in these words :
"Mngling the thought of profit wth the
necessity of regulation may induce the State

to take possession, in like _manner, of
tobacco, ol eomargarine and all other ~ objects
of internal revenue tax. |If one State finds

it thus profitable other States may follow,

and the whol e body of internal revenue tax be

thus stricken down".
M. justice Brewer pointed out that in this way control of
all public utilities, of gas. of water and of the rail-road
systens woul d pass to the States and the States woul d becone
owner of all property and business and then what would the
States contribute to the revenues of the nation ? He held
that the tax was not inmposed on any property belonging to
the State, but was a charge on a business before any profits
were realized therefrom or in other words, upon the means
by which that property was acquired but before it was
acquired. In that case, the distinction between State as a
trader and State as Government was made. This distinction
was enphasized later in Chio Helvering(1l), where it was
observed

"When a State enters the narket place seeking

customers it divests itself of its quas
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sovereignty pro tanto and takes on the
character of a trader, so far at |least, as the
taxing power of the federal government s
concerned".
In subsequent cases this distinction between governmenta
functions and functions as a trader was preserved. The term
"governnental functions’ was
(1) 292 U.S. 360. 78L. Ed. 1307.
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further qualified by the words ’'strictly’ . ’'essential’' or
,usual ' . It was even said that these functions nust be

those in which State Governnents nust be ’traditionally
engaged’, otherw se they would not be able to withdraw from

the taxing power of the general governnent. A certain
amount of strictness inthe application of the doctrine was
noti ceable in the University of Illinois v. US A (1). In

that case, the University inported scientific apparatus for
use in one of its departments. Customs duties were exacted
whi ch were paid under protest, the University claimng to be
an instrunmentality of the State of Illinois, discharging a
governmental function. The Tariff Act of 1922, under which
the inmpost was made. was an Act to provide revenue, to
regul ate comerce with foreign countries, and to encourage
the industries of the U S A Relying on G bbons v. Ogden
(1), it was pointedout inthe case that the power to
regul ate was plenary and exclusive andits  exercise could
not be limted, qualified or inpeded to any extent by State
action and that there was a denial to the States to Ilay
i mposts or duties on inports and exports without the concent
of the Congress (Articles 1,10, 2). It was, therefore,
laid down that the principle of duality did not touch
regul ation of comerce with foreign ~countries. It was
argued that the Tariff Act laid a tax and the tax fell upon
an instrunentality. It was conceded that it nigh be so, but
it was pointed out that the inposition of custons duties
could be for purposes of regulation-and that the provisions
took into account foreign trade and regulated it and revenue
was incidental and the protection did not go beyond
governmental functions. Chief justice Hughes then observed:

" The fact that the. State in the perfornance

of State functions nmay use inported articles

does not nmean that the inmporation is a

function

(1) 289 U.S. 48: 77 L. Ed. 1025.

(2) 9 Wheaton 1.
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of the State CGovernment independent of federa
power . "
* * * *
"To perm t t he St ates or their

instrumentalities to inport comodities for
their own use, regardless of the requirements
i nposed by the Congress, would undermne, if
not destroy, the single control which it —was
one of the doni nant pur poses of t he
Constitution to create. It is for t he
Congress to decide to what extent if at all
the States and their instrunentalities shal
be relieved of the paynent of duties on im
ported articles."
The regulatory aspect of taxes on comerce was again
recently the subject of discussionin the United States
Supreme Court in what is popularly called the ’'Soft drink
case’. Natural mineral waters in the State were bottled and
sold and it was held by majority that a non-discrimnatory
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tax on all persons was payable by the Governnent of the
State because in selling mneral waters, even though a part
of the natural resources of the State, it was not carrying
on a governmental function and the tax did not affect its
sovereignty. M. justice Frankfurter said
"Surely the power of Congress to lay taxes
has inpliedly no | ess a reach than the power
of the Congress to regul ate conmerce. There
are of course State activities and State owned
property that partake of uniqueness from the
poi nt of view of inter-governmental relations.
These i nherently constitute a cl ass by
t hensel ves. Only a State can own a State
house; only a State can get incone by taxing.
These could not be included for purposes of
federal~ taxation in any abstract category of
tax ~payers wthout taxing the State as a
State, But so |ong as Congress
885
general ly taps a source of revenue by whonso-
ever earned and not uniquely capable of being
earned only by a State, the Constitution of
the United States does not forbid it nerely
because its incidence falls also on a State.
If Congress desires, it may of course |eave
unt axed enterprises pursued by States for the
public good while it taxes such enterprises
organi sed for private ends".

M. justice Frankfurter rejected as untenable such
criteria as "proprietary’ against 'governnental’ “activities
of the State or historically sanctioned activities of
CGovernment ' or activities conducted nostly for " profit’
and found no restriction upon Congress to include the States
in levying a tax exacted casually from private persons upon
the sanme subject-matter”. M. justice Rutledge did not
agree with the |ast extention but chose not to differ.
Chief justice Stone, with whom justices Read, Mirphy and
Burton agreed, pointed out that in the United States the
cases were divisible into two parts those in which there was
taxing of property, income or activities of the State, and
t hose in whi ch the tax was laid on agents and
instrumentalities of the State, which tax was said to inpede
or cripple indirectly the State. They held that the
di stinction between governnmental and proprietary -interests
was untenable, and agreed that a non-discrinmnatory tax
could sonetinmes be laid on the State, provided it did not
affect its sovereignty, but the essence of the matter was
not that the tax was non-discrimnatory but | because it
unduly interfered with the performance of the State’'s
functions of Governnent. Holding, therefore, that the tax
in question there did not curtail the State Governnent in
its functions, it was point out that the Constitution  could
not be read to give "inmmunity to the State’s mneral water
business fromfederal taxation" or to deny to the federa
government power to levy the tax. M. justice Jackson took
no
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part but justices Douglas and Black entered a powerful
di ssent . The opinion was based on the theory that the

taxing power of either Government if exercised against the
other was likely to affect the cost of its operation and "if
the federal Governnent can place the | ocal Governnments on
its tax collectors’ list, then, capacity to serve the needs
of their citizens is at once hanpered or curtailed."

From the above analysis of the American cases (and al
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of themwere within the ken of our Constituent Assenbly), we
gather that the imunity now does not extend to agents,
means or instrumentalities as it did previously, and that it
does not extend to any trading or business activity of the
State even though the trading involves natural resources
(though it is conceded that the Congress may excuse trading
in a suitable case). It extends to the property of the
State owned as State but not in the course of trading. The
margi nal cases are those where the tax which is laid,
interferes unduly with the State as a State, and it is held
by narrow nmajority that except for such marginal cases, the
States are not imune. The contention on behalf of sone of
the States is that the distinction made by Brewer, J., in
the South Carolina case (1) has’ been preserved in the
scheme of Art. 289, and if" inport and export are in the
di scharge of essential governmental functions, there nmust be
exenption from custons duty but not if there is trading.
Simlarly, it is contended that there is exenption from
exci se duty based on the sane or simlar considerations. In
other words, the claimis that Qur Constitution reproduces
in its broad features the doctrine ,is understood in the
United States till the time of’ the framing of our
Consti tution.

There can be no doubt that the broad features of Art.
289 correspond to the Anerican doctrine as understood before
our own Constitution was franed. Article 289 grants an
exenption fromtaxation to
(1) 199 U S. 437: 50 L.Ed. 261
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the property and income of the States. VWhat t hat
conprehends | am |l eaving over for discussion till  after |

have touched upon the Canadi an and Australian  Constitutions
and referred to cases decided in connection therewth.
Article 289, however, quite clearly limts the exenption
against taxation in such away as to nmake the trading
activities of the States and the property used or occupied
for the purposes of such trade or business Iliable to
taxation. This follows indubitably fromcl. (2). W t hout
attenpting to expound exegetically the words of that ~clause
and its relation to clauses (1) and (3) | findit sufficient
to say that cl. (2) put outside the exenption granted by cl.
(1) all trading activities of the State and property used in
that connection. The force of the opening words "Nothing in
clause (1)" does not nake cl. (2) an exception to cl. (1).
Those words enphasize that the existence of  the power
declared by cl. (2) is really unaffected by cl. (1). Thi s
is the trend of opinionin the UJ.S A, as | have pointed
out. The same opening words are repeated in cl. (3) and the

final words "incidental to the ordinary functions of
government" show that even trading can be regarded, if
Parliament so declares by law, as "incidental  to the

ordinary functions of CGovernment." This is again recognized
in the US A, where statutes sonetines include specia
exenptions in favour of the trading activities of the
St at es.

It follows, therefore, that the general outline of Art.
289 is based upon the American pattern that the property and
income of the States are not to be taxed, that trading is
not an ordinary function of Governnent though Parlianent nay
by |aw declare that any trade or business or any class of
trade or business is incidental to functions of Government.

So far | have dealt with the general pattern only and
traced its simlarity to the American
888
doctri ne. It may be pointed out even at this stage that
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there is no imunity in respect of the agents or
instrumentalities of Governnent in our Constitution. The
exenption is in respect of the "property and incone of a
State". The force of these words appears from other cases
under the Canadi an and Australian Constitutions. |  shall

deal with Australia first, because the |eading case under
that Constitution was deci ded before the | eading case under
t he Canadi an Constitution.

I have already quoted s. 114 of the Commonwealth of
Australia Constitution Act. The material portion of it may
be reproduced here.

"A State shall not..................... i mpose
any tax on property of any kind belonging to
the Commonweal th, nor shall the Comonwealth
i mpose any tax on property of any kind bel ong-
ing to the State".

The doctrine of immnity of instrunmentalities as an
inmplied prohibition in the Constitution was held in-
applicable to Australian Constitution by the Suprene Court
of Victoria before the Hi gh Court was constituted but the
Hi gh Court in the first case applied the doctrine. See
D Enden v. Pedder (1). 1t is hardly necessary to trace the
history of the doctrine as it was rejected in what is called
the Engineers’ case (2). It was, However, held in D Enden
v. Pedder(1l), that s. 1 14 only referred to "tax on
property" as such and was a prohibitiondifferent from that
contained in the Anerican Doctrine. ~The matter cane to a
head in two cases in 1908. In King v. Sutton(3), a quantity
of wre netting purchased in England and inported into the
Commonweal t h by the Gover nment of New Sout h WVl es was | anded
at the port of Sydney. Wthout any entry having been made
or passed and wthout the pernmission of  the cust ons
officers, it was renpved under the executive
(1) (1904) | C.L.R 91.

(2) (1920) 28 C.L.R 129.

(3) (1908) 5 C.L.R 786.
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authority of the State. The custons authorities proceeded
agai nst the defendant under ss. 36 and 236 of the Custons
Act of 1901. It was held that the Custons Act, 1901, was a
valid exercise of the exclusive power of the Comonwealth
conferred by ss. 52(ii), 86 and 90 of the Constitution -Act,
to inpose, collect and control duties of custons and exci se,
and the Act applied to goods inported by the Governnent of a
State just as it applied to private persons and  the goods
whi ch were subject to the control of the Custonms authorities
under s. 30 could not be renmoved contrary to the ~provisions
of the Act. On the follow ng day, the H gh Court delivered
judgment in the Attorney-General of New South Wales v.  The
Coll ector of Customs (1), in which s. 114 was considered.
That was an action brought to recover fromthe defendant the
amount of custons duties demanded and paid under protest in
respect of the inportation into the Commonweal th of certain
steel rails by the Governnent of the State of New South
Wales. The rails were purchased in England and were shi pped
to the Secretary for Public Wrks of the State. At that
time the current of authority in Australia was in favour of
appl yi ng the Aneri can doctri ne of i munity of
instrumentalities as laid down by the High Court in D Enden
v. Pedder ( 2), though in that case, it was already held
that s. 114 dealt with "tax on property", and it was a very
different nmatter. The State sought the protection of s.
114. It was held that the doctrine had no application to
powers expressly granted to the Comonweal th which by their
very nature involved control of sone operations of the State




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 58 of 79

Government and one such grant was the power to nmake |aws

with respect to external trade. It was further held that
the inposition of custons duties being a node of regulating
trade and comrerce wth other countries as well as an

exercise of the taxing power, the right of the States to
i mport goods nust be subject to the
(1) (1908) 5 C L. P. 818.
(2) (1904) 1 C.t.R 91.
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Conmonweal t h power. The Commonweal th power was said to flow
froms. 51 [(|) and (ii)] which read
51. The Parlianent shall, subject to the
Constitution, have power to nake laws for the
peace, order. and good governnent of t he
Conmonwealth with respect to
(i) Trade and commerce with other countries,
and among the States,
(ii) Taxation; but so as not to discrimnate
between States or parts of States".
In~this connection, one other section my be
quot ed
"55. Tax Bill.--Laws inposing taxation shal
deal only with the inposition of taxation, and
any provision therein dealing with any other
matter shall be of no effect.
Laws inposing taxation, except |aws inposing

duties of custons or of excise, shall dea
with' one subject of taxation only; but |aws
i mposiing duties of custons shall. deal wth

duties of custons only, and  l|laws inmposing
duties of excise shall deal - with ditties of
exci se only".

In deciding that the State Governnment was required to pay
custons duties on inmport by it, the provisions of 's. 114
notw t hstandi ng, the |earned judges gave wdely different
reasons. Those reasons were pressed into service in the
argunents before us, and | shall briefly notice them Chief
justice Giffith found entinonmy in the power of taxation and
regul ation conferred by s. 51 onthe one hand and the
exenption granted by s. 114 on the other, and held that if a

constructi on was possi bl e which woul d harnoni se the two, it
was to be preferred. The
891

| earned Chief justice, therefore, exam ned the schenme of the
Constitution Act and found that though the word ’'taxation

in s. 51 (ii) included custonms duties, the latter were not
described as ’'tax’ in the Constitution or as ’'tax on
property He held that custons duties were a tax on._ the
noverment of goods and the word "tax’ ins. 114 could riot be
held to include customs duties because the section mentioned
a tax con property’ 'belonging to a State’. He  was of
opi nion that such property nust be within the geographica

boundaries of the State and custons duties being collected
at the confines of the State were coll ected before the goods
becanme the property of the State. He concluded, therefore,
that the | evying of duties of custons on inportation was not
an inposition of the tax upon property within the litera

meaning of s. 114, and even if it was, the section nust be
differently construed in the light of the general provisions

of the Constitution Act. Barton and O Connor, JJ., in
separate judgnents followed the sane line of thought.
Higgins, J. , pointed out that before the prohibition
applied, taxation of property must be 'as property’. H s

conclusion ,nay be stated in his own words :
"I prefer to base ny judgment on the ground
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which | have stated. | cannot confidently,
take the ground that custons duty cannot be a
tax within the neaning of the word tax’ in
section 114. It is true that ’'duties of
custons’ and 'duties of excise' are the wusual
expressions; but phraseol ogy, such as is wused
in s. 55 shows that the Constitution treats
the inposing of such duties as being the

i mposing of taxes. ’'Laws inposing taxation
except laws inposing duties of custonms or
exci se, shall deal wth one subject of
taxation only’. However the fact that section

114 uses the nere word "tax’'not 'tax of any
kind" although it speaks of (property of any
ki nd strengthens the view

892

that the framers of the section could not have
had custons duties in their mnds at the tine.
They lay the enphasis on the thought on
ownership "property of any kind belonging

etc." (p. 855).

| saacs,J., on the other hand, held that duties of
custonms as ordinarily understood or in the Customs Act, were
i nposed on the goods thenselves and were therefore, ’'on

property’ wthin /the neaning of s. 114, but did not cone
within the neaning of "tax’ as used in that section and the
Constitution generally. He cited certain ~authorities to
show t hat though the word ’'taxation”, when used to confer on
CGovernment a power, night carry the anpl est meaning.. being
a generic word, the word tax m ght or mght not be as w de
in meaning when used in, one other context. The | earned
judge found that the word 'tax’ was used onlyin s. 114 and
did not carry the wi de nmeaning, and coupled with the word
"property’ could not be read to include custons duties.

Thi s decision of the Australian Hi-gh Court was strongly
relied wupon by the Iearned Solicitor-GCeneral. It wll,
however, be seen that the construction of the words used
ins. 114 is so intimately connected with the schene and
| anguage of the other parts of the Constitution Act as to be
of little assistance to us. The words 'tax’ and ’taxation
were not defined in the Australian Constitution, whereas

they are, in our owmnm. Further, the distinction between
"tax’ and ’'taxation’ wth all due respects is sonewhat
difficult to apprehand. | can only say in the words  of
Cassels, J., in a Canadian case to which- | shall ~refer

presently that
"I agree with the Attorney-Ceneral for British
Colunbia in his Statenent before ne as to. the
di fference between taxation and a tax. As the

Attorney. General states '|I amnot relying very
893
strongly upon that phase of the argument’. He

thinks the distinction is rather subtle and
thin, sodo I."
We shall soon that the Privy Council (lid not rely upon this
di stinction when this case was cited before
it.
The decision in the Australian case laws down certain

general propositions which may be stated. It recognizes
that custonms duties have the dual aspect of raising revenue
and of regulating external trade. This proposition, of
course, is wvalid. It was also accepted in the Anerican
cases to which | have already referred and also in the Privy
Council case from Canada to which | shall rmake reference

It also decided that the word 'taxation” is sufficiently
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wide to take in custons duties. This was laid down by
| saacs, J., and cannot be said to be dissented fromby the
ot her learned judges. This proposition is hardly necessary
as an aid to construction of our Constitution which uses the

word ’'taxation’, as | pointed out during the course of
argunents only, in Art. 289, and defines the term:
"Art. 366 (28). "Taxation’ includes the

imposition of any tax or inpost, whether
general or local or special, and tax’ shall be
construed accordingly".

This gets over the difficulty felt in Australian case
generally and particularly by Hggins J., in the extract |
have nmamde from his judgnent. The fact that the word
taxation is used in one place only in our Constitution saves
us from the task of exanmining the context, because the
definition would becone a dead letter if it were riot wused
in, that place in the sense defined. As regards the schene
of the Australian Constitution, there is sone simlarity in
that the powers of taxation conferred by s. 51 of the
Australian
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Constitution Act on Parlianment are subject to the provisions
of that Constitutionjust as they are in our Constitution
but unlike those conferred by the Constitution of Canada.
shall refer to these points which were used in argunents
when | deal with our Constitution. | shall nowrefer to the
Canadi an case relied upon by the | earned Solicitor-General

Bef ore dealing with the Canadi an precedent or the decision
on appeal by the judicial Committee, | find it necessary to
refer to a few cases in which the Privy Council  explained
the general schene of the British North America Act and the
principl es on which that Act is to be construed,
particularly ss. 91 --95 of the Act, which deal wth the
powers of legislation in the Dom nion and their distribution
bet ween t he Domi nion Parlianment and the Legislatures of the

Pr ovi nces. Wthout |eaving those principles before one,
there is a danger of m sapprehending the inplications of the
cases relied upon by the |earned Solicitor-General. It is

not necessary to reproduce sections 91 and 92 in their
entirety beyond the opening words which have a direct

bearing upon the problemdecided in the Privy Council case.
Section 91, in so far as material to our purpose, reads
Section 91 -

"I't shall be lawful for the Queen, by and with
the advi ce and consent of the Senate and House
of Commons, to nake |aws for the peace, order
and good governnent of Canada, in relation to
all matters not comng within the classes of
subjects by this Act assigned exclusively to
the legislatures of the provinces; ~and for
greater certainty but not so as to . restrict
the terns of this section, it is ' hereby
declared that (notwi thstanding anything in
this Act) the exclusive legislative authority
of the Parlianent of Canada extends to al
matters
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coming wthin the classes of subjects next
herei nafter enunerated, that is to say,-"
"Then follows an enumeration of twenty nine
cl asses of subjects"”.
* * *
"And any matter coming within any of the
cl asses of subjects enunerated in this section
shall not be deened to come within the class

* * *




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 61 of 79

of matters of a local or private nature
conprised in the enuneration of the classes of
subjects by this Act assigned exclusively to
the | egislatures of the provinces."

Section 92 is as foll ows

"In each province the | egi sl ature may
exclusively mnmmke laws in relation to matters
coming wthin the classes of subjects next
herei nafter enunerated, that is to say,-"
"Then follows an enuneration of si Xt een
cl asses of subjects.”

In dealing with the general schene of the Act, the Board
in The Citizens Insurance Conpany of Canada v. WIIliam
Par sons and The Queen | nsurance Conpany v. WIlians Parsons
(1), pointed out that the schene was to give primacy to the
Dom ni on Par | i ament in-cases of conflict of power
notwi t hstanding anything in the Act and explained how the
excl usiveness of the spheres of the two |egislatures was
i ntended to work. The position was again sumred up the next
year in Russel v. Queen, the report of which is to be found
in the sanme volunme at p. 829. ~Again, in Tennant v Union
Bank of Canada (2), it was held that s. 91 (No. 15) of the
British North Anerica Act gave the Doni nion
(1) (1881-82) 7 App. Cas. 96.

(2) (1894) A.C. 31/at A41.
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Parliament power to | egislate over every transaction wthin
the legitimte business of a banker,  notw thstanding that
the exercise of such power interfered with property and
civil rights in the province (ss. 92, 20, 13) and conferred
upon the bank privileges as a | ender which the provincia
law did not recognise. The decision was rested once again
on the doctrine of paramuntcy of Doninion Parlianent
notwi t hstanding anything in the Act so long as it did not
fall wthin the exclusive power of the Provincial Legis-
| ature under section 91. Lord Watson observed
PR But sect. 91 expressly /declares
that, notwithstanding anything in this /Act,’
the exclusive |legislative authority of the
Parliament of Canada shall extend to al
matters coming, wthin the enunerated cl asses;
which plainly indicates that the 1egislation
of that Parlianment, so long as it strictly
rel ates to these matters, is to be of
paramount authority. To refuse effect to the
decl arati on woul d render nugatory sone of the
| egislative powers specially assigned to the
Canadi an Parliament."

This prinacy of Dominion Parlianent wag in all matters
| egi slative, subject, of course, to what was -assigned
exclusively to the Provincial Legislatures. But the prinacy
of Parlianment of Canada was untrammelled by anyt hi ng
el sewhere to be found in the sane Act.

From the above citations, it is obvious that the genera
schenme of the British North Anmerica Act assigns certain
subj ects to the exclusive and pl enary power of the Doninion
Parliament, and certain other subjects exclusively to the
Provincial Legislatures. By s. 91, the Inperial Parlianent
has wunequivocally placed everything not assigned to the

local legislatures within the jurisdiction of the Dom nion
Parlianment notw thstanding anything in the
897

Act. The British North America Act thus has to be construed
as a whole and with reference first to the exclusive domain
of the Provincial Legislatures, next, with reference to the
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Paramountcy of the Domnion Parliament and the genera
scheme of the Act. Unless a matter falls within s. 92 and
does not fall wthins. 91, the action of the Doninion
Parliament is subject to no restraint by anything elsewhere
to be found in the Act.

W are now in a positionto consider the case so
strongly relied upon by the |earned Solicitor-GCeneral. To
Understand that case, the facts nust be seen first. It was
a test case by way of an action by the Crown in the right of
the Province to have it declared that it could inport |iquor
into Canada for purposes of sale wthout paying custons
duties inmposed by the Crown in the right of the Dom nion of
Canada by virtue of the Custons Act of Canada. The action
of the Province of British Colunbia was based on the
provi si ons of Governnment Liquor Act which was declared intra
vires by the Privy Council in Canadian Pacific Wne Conpany
Limted v. Tuley (1). Before the Exchequer Court, the
following adm ssion of facts was filed by the Attorney-
General of Colunbia:-

"It~ is hereby admtted, for all purposes of
this action, that the case of 'Johnnie Wl ker’
"Bl ack | abel’ whi skey, which was purchased and
consigned to HM King George Vin the right
of the province of British Colunbia care of
Li quor Control Board, Victoria B. C. as alleg-
ed in/para 1 of the Statenent of the claim
filed herein, was so purchased and consigned
to neet the requirenents of the Governnent
Li quor. Stores’ established in British Colunbia
under the Government Liquor Act Ch. 30 of the
States of British Colunbia, 1921 and for the
pur pose of sale at the said Governnent
(1) [1921] 2 A C. 417.
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Li quor Stores pursuant to the provisions of
the said Act"”
The contention on the side of the Province was that s. 125
of the British North Anmerica Act which provides "No | ands or
property bel onging to Canada or any Province shall be liable
to taxation", gave protection against the custons duty. The
contention on the side of the Dom nion was that the whiskey
was not inmported for purposes of Governnent but for trade.
It was pointed out that under s. 118, large suns were
payable by the Domi nion to the Provinces and reference was
also made to ss. 122, 123 and 124, under which custonms and
excise laws as also certain other dues were to -continue
until altered by the Parliament of Canada. British Col unbia
was not a part of the Domnion to start wth. [t was
admitted ’'into the Dom nion under s. 146 of the British
North America Act on May 16, 1871, by an order ~of Her
Maj esty in Council. Section 7 of the Order provided that
the existing custonms tariff and excise duties would continue
in force in British Colunbia for sonmetine. The Domi nion Act
under which the customs duty was sought to be levied
provi ded as follows :-
"The rates and duties of custons inposed by
this Act, or the custons tariff or any other
law relating to the custons, as well as the
rates and duties of customs heretofore inposed
by any Custons Act or Custons Tariff or any
law relating to the Custons enacted and in
force at any tinme since the first day of July
1867, shall be binding, and are declared and
shall be deened to have been always binding
upon and payable by his Majesty, in respect of
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any goods, which nmay be hereafter or have been
heretofore inported by or for H's Mjesty
whet her in the right of Hs Majesty’s Govern-
ment of Canada or H's Majesty’'s Government
899
of any Province of Canada, and whether or not
the goods so inported belonged at the time of
importation to His Majesty; and any and al
such Acts as aforesaid shall be construed and
interpreted as if the rates and duties of
custonms aforesaid were and are by express
words charged upon and nmade payable by His
Maj esty.
Pr ovi ded, however, t hat not hi ng herein
containedis intended to inpose or to declare
the inposition of any tax upon, or to nmake or
to declare liable to taxation, any property
belonging to Hi s Mjesty either in the right
of Canada or of a Province".
In the Exchequer Court, Cassells, J., based his decision on
the fact that the whiskey was ‘inported not for any
government al purpose but for trade. He, therefore, rejected
the claim of the Province following M. justice Brewer’s
dictumin the South Carolina Case, and referred to two cases
of the Privy Council, Farnell v. Bowran (1) and Attorney-
CGeneral of the Strait Settlenent v. Wenyss (1), in which it
was stated that "if a State chooses to enbark upon private
busi ness in conpetition with other trades, they should be
liable just as other persons -engaging in  trade". The
Australian case of Attorney General of New South. Wales v.
Collector of Custons (3), was referred to but was not
fol | owed.
An appeal was taken to the Suprene Court of Canada. The
report of the decision is found in The Attorney-General of
the Province of British Colunbiav. The Attorney-Ceneral of

the Domnion of Canada (4). It was argued on behalf of
British Colunbia that in s. 125, British North Anerica Act,
the word ’'taxation’ included the inposition of custons

duties and the word 'property’ included novabl e property of
all kinds and not nerely

(1) (1887) 12 App C.s. 613.

(2) (1188) 13 App. Cas 192.

(3) (1908) 5 C.L.R 818.

(4) 64 Canda S.C. R 377.
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property as may be incidental to the administration of the
provincial governnent. On behalf of the Dominion, it was

contended that custons duties did not come within taxation

but were nerely in the nature of regulations of  trade and
conmerce, and further this was not taxation on property’,
and Attorney-Ceneral of New South Wales V. Collector of
Custonms (1), was relied upon

The Court consisted of five Ilearned judges and t hey
del i vered separate judgnents. Ilddington J., declined to  go
into the question whether the word 'taxation’ would or would
not include custons duties. He held that s. 125 was in a
chapter which dealt with lands and property and thus was
confined to property as was nentioned there or in the 3rd
and 4th Schedules, and concluded that in view of this
context and the nature of the powers given by Nos. 2 and 3
of s. 91, the power to denand custons duties nust be uphel d.
Ainglin J., held on the authority of Attorney-General of New
South WAl es v. Collector of Custons (1), that s. 125
could not have been intended to give exenptions of this
kind, and that custons duties were not only taxes but were
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al so regulatory and were inposed rather on novenent across
the border than on the goods thensel ves and were thus not a
tax 'on property in Canada. Mgnault J., followed
a simlar |line. Duff J., entered into a nore detailed
di scussion of the scheme of the British North Anerica Act.
He observed that it was a fundanental part of the schene of
Confederation to give anplest authority in relation to
external trade exclusively to the Domnion, and custons
duties were an instrunment of regulation. He, therefore,
held that the theory of Dom nion primcy nmust on such a
construction of s. 125 postulate a power of disall owance of
anyt hing which woul d weaken that control and primacy. He
also held that "taxation™ in relation to property was |ess
conprehensive in significance than 'taxation

(1) (1908) 5 C.L.R 818.

sinpliciter, and though custons duties were taxes on
comodities in one sense, they were not 'taxes on property’
as used in s. 125 where the word 'property’ was used in the
sense of distribution of 'lands” and "property’ between the
Domi ni on " _and the Provinces. ~ Brodeur J., held that custons
duties in _Canada both regul ated and rai sed revenue and the
Act under which they were levied laid them 'on or upon
goods’ and this attracted s. 125.

Al'l these reasons were of course pressed into service in the

argunents before /us. | shall now address nyself to the
Privy Council judgnent on appeal fromthe Supreme Court.
The Privy Council did not express any opinion on these
reasons.

Lord Bucknaster ‘referred to the width of' 's. 125 but
pointed out that it could not be read in an isolated and
di sjunctive way. It was to be read as a part of the genera
schene of the Constitution Act by which the Domi nion was to
enj oy excl usi ve | egi sl ative authority over matters
enunerated in s. 91 which included regulation of trade and
commerce all raising of noney by any node or system of
taxation. He pointed out that custons duties had these dua
functions and whether it was the one function or the |other
or both, the Donmi nion alone had the power. The claimof the
Provi nces that though the Dom nion had the power to erect a
tariff wall, the provinces could make a breach in it by
virtue of s. 125 through which the goods could  pass un-
affected by the Custons duties, was not accepted, because s.
125 was a part of a group of sections which distributed
property between the Domi nion and the Provinces -and gave
control to the Provinces over properties allocated to them
This did not affect authority conferred by —s. 91, which
power extended to regulation of trade and conmer ce
throughout the Dominion and irrespective of the area of  its
operation. Lord Buckmaster, therefore,
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held that this purpose was paranount and s. 125 nust not be
read to defeat it. In other words, the primcy of Doni nion

Parliament in the matter of regulation of external trade and
commerce and taxation of this type was held to be unaffected
by s. 125. Lord Buckmaster referred to Attorney-General  of
New South Wales v. Collector of Custons (1), but did not
apply it and observed that "the true solution is to be found
in the adaptation of s. 125 to the whole schene of
CGovernment" which the British North America Act defined.

The Canadi an deci sions are based upon the scheme of the
British North America Act which gives paranbuntcy to the
Dom nion Parliament which was unaffected by s. 125 which
found place in a group of sections dealing with the
distribution of property between the Doninion and the
Pr ovi nces.
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Now, the argunents in the present case follow the 1lines
taken in the cases | have reviewed. It is contended for the
Union that the exclusive power to |evy duties of custons and
regul ation of external trade belongs to Parlianent, that
custonms duties both raise revenue and regul ate, that they
are not 'taxes’ much |l ess 'taxes on property’, and Art. 289
nmust be interpreted to preserve the exclusive and plenary
power of Parliament. On the other side, it is contended
that clauses (2) and (3) indicate that the right of
Parliament is to tax the trading activities of State
CGovernments but to |leave free the ordinary functions as the
CGovernnments of the States, and the prohibition in cl. (1) of
Art. 289 is absolute subject only to what is expressly
excluded by cl. (2). To understand the argunents and to see
how t he precedents of other countries serve us to understand
our Constitution, |- shall first analyse the schene of
taxation under our Constitution:

To begin with, it i's a matter for reflection whether the
word 'property’ in Art. 289 excl udes
(1) (1908) 5 C L. R 818.
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property inported from foreign countries which has to bear a
tax before it can enter theterritory of India. The Article
bans taxation of property belonging to the Government of the
by property is neant only that prod the geographical limts
of outside those |imts and set across custons frontiers may
duty. Simlarly, if custons duties in the word ’'taxation’

t he Article is to save the property of t he State
CGovernments. Union clainms that custonms duty is neither nor
a ’'tax on property . It is atax on the novenent of goods
across the custons frontier and the protection. given by
Article 289(1) does not apply. The schene of t he
Constitution clearly shows that neither claimof the Union
can be uphel d.

The Union List does not include any tax which in the
technical or popular sense can be said to be 'property tax’
or atax laid on property as property. These tax entries
begin at No. 82 which is "taxes on inconme other than

agricultural income". Then follow Nos. 83 and - 844  which
deal with duties of custons and duties of excise. It is
these entries which are the subject —of controversy. I'f
these are not to be regarded as taxes on "property’, then

no other tax can be renotely connected with the property of
"he State in the sense suggested by the | earned Solicitor-
CGeneral, Nos. 85 and 86 deal with conpani es; and Nos. 87 and
88, wth death duties. 1In extrenmely rare cases, -a State
mght be the legatee as in U S. v. Perkins (1) and Snyder
v. Bettman (1), but it is difficult to imagine that such a
case was in contenplation. Ternminal taxes and taxes on
railway fares and freights of No. 89 may fall upon the
States, but under Art. 269, the proceeds have to be assigned
to the States. No. 90 deals with taxes other than @ stanp
duties oil transactions in stock exchanges and future
markets. They are seldom if at all, likely to

(1) 163 U.S. 62541 L.Ed. 287.

(2) 190 U R 24947 L.Ed. 103 5.
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fall on the States and the proceeds are also assignable to
the States. No. 91 is Rates of stanmp duties, and No. 92,
t axes in the sal e or pur chase of newspaper,

assenents published therein, and he sale and purchase of
goods where such sale or purchase jurse of inter-State trade
or not taxes such as nay be con property’. The net
proceeds of gain to be given to the States. Wen ..J" was
put to the learned Solicitor-General as to which tax on
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property was in contenplation, he could only point to the
resi duary power of Parlianment. This shows that unless Art.
289(1) took in entries relating to custons duties and excise
duties, the protection granted by the clause would be I arge-
|y superflaous or nugatory.

The CGovernnent of India Act, 1935, granted exenption in
respect of Ilands and buildings only, The present Article
changed the words to "property and inconme’. The pharse is
exhaustive of all the assets and income of the States.
Clause (2) of the Article indicates that the exenption is
not to apply to the trade or business carried on by the
State and any tax can be inposed in respect of such trade or
busi ness of any kind or ‘any operations connected therewith
and any property used or occupied for the purpose of such
trade or business and any income accuring or arising in
connection therewith. The repeated use of the word ’'any’
shows that the distinction sought to be made in Australia
from the use of 'the word in one place and its omission in
another i's not admissible. The words "used or occupied
show that ~novable and i nmovabl e properties are included.
Clause (3) shows that power is reserved to Parlianent to
decl are by | aw which trade or business or class of trade or
busi ness is incidental to the ordinary functions of
Government, thus, taking the matter out of the
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jurisdiction of courts. Till Parliament so declares, al
trade and business of any kind must remain subject to
t axati on.
From the above, it follows that the three cl auses of
Art. 289 nust be read together and harnoniously together

their correct inport. It isnot possibletoread cl. (1)
with the assistance of rulings of other Courts. The problem
to be faced is : Wiat is included in the expression

"property of a State’ ? It nust obviously include al

property to which the State can lay claim The | word
"property’ is wide enough to include imopvable as well as
novabl e varieties. Art. 289 departed fromthe | anguage of
the Governnent of India Act, 1935 by discarding 'lands or
bui | di ngs’ and using the nore conprehensive expression "pro-
perty’, and in cl. (2) qualified that word by 'any’and by
"used or occupied . The collocation of these expressions
clearly indicates that the property of the State in whatever
circunstances situated, was neant and was exenpt from
taxation and the only property which was nmade subject to
taxation was any property used or occupied for business.
Property, which is brought into ownership and possession
abroad, or property, which is produced or manufactured by
the State, is property of the State. |If not, the question
may be asked, "Wose property is it then ?", and no -answer
to such a question can be given. | am therefore, ~of the
opi nion that taking the | anguage of Art. 289 (1) by itself
or even as nodified by that of clauses (2) and (3), the
conclusion is inescapable that properties of all  kinds
belonging to the States save those used or occupied for
trade or business, were neant to be exenpt ed from

"taxation'. Such property may be i mmovabl e or novable and
need not be within the geographical limts. This Article is
in the part dealing with "Finance" and is included in a sub-
chapter entitled "M scel | aneous Fi nanci al Provisions". Its
significance is thus not made | ess
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by any special considerations as was the case with s. 125
of t he British North America Act. The power s of

l egislation, which Parlianment enjoys by virtue of the
taxation entries in List 1, are expressly subject to the
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provi si ons of the Constitution, and Art. 289 nust,
therefore, override unless it be inapplicable. The Schene
of Art. 289 does not admit that the word 'property’ should
be read in any specialized sense. | am therefore, of
opinion that goods inported and goods manufactured or
produced by the States are included in the word ' property’.

It is next contended that neither custonms duties nor
excise duties can be said to be "taxation’ and even if they
can be described as "'taxation" or tax", they are not tax
on property. They are said to be taxes on novenment of goods
in the one case, and taxes on production or nmanufacture, in
the other. Many rulings were cited to show that this is the
way in which judges have described these |evies. |  shall
deal with custons duties first, because, in ny opinion
excise duties are sinpler to deal with. Some judges have
descri bed exci se duties as "on goods produced", and sone, as
"on production and manufacture", and it is easy to cite an
equal number of cases on either side.

The definition of the word 'taxation’ in our Constitution
is the nost significant fact.” It serves to distinguish the
Australian cases and it tells us what kind of |levy would be
hit by Art. 289 (1). This iswhat it states :

"Taxation’ includes the inposition of any tax

or i'mpost, whether general or |[ocal or
special , and "tax’ shall be construed accord-
i ngly".

Though it is not an exhaustive definition and only shows
what is included in the word, one is struck
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i medi ately by its width of l-anguage. Though it speaks of
any tax or inpost, it goes a step further and adds  "whet her

general, or local or special" indicating thereby that no
special or local considerations are relevant and. even a
gener al non-di scrimnatory |evy  nust- be regar ded as
taxation. | have already stated that the word "taxation" is
used only in Art. 289 (1) and it nust be read with all its

wealth of meaning into the first clause of the Article. Not

to do so would be to nake the definition entirely redundant.

When the clause is expanded in the light of the -definition

it reads :
"The property and incone of a State shall be
exenpt fromany Union tax or inpost, whether
general or local or special”

The underlined portion represents the definition

The question thus arises why use the word and define it

in this conprehensive way if there was no tax in the

| egislative entries in List I which could be saidto fall on

the property of the States unless one thought in terns of

custons duties and excises ? According to Wlls (1).
"Scientifically considered taxation is the
taking or appropriating such portions of the
product or property of a country or conmunity

as is necessary for the support of its
CGovernment by methods that are not in the
nat ure of extortions, puni shnent s or

confiscations"”.
Viewed in this broad way and having in mind that the term
"taxation’ as used in the Article was specially defined with
great width, the answer to the question posed by ne is

obvi ous. But that is not all. The definition speaks of
"i npost". The word "inpost"” in its general sense neans a
tax or tribute or duty and may be on persons or on goods.
In a

(1) Theory and Practice of Taxation, p.204.
908
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special sense it nmeans a duty on inported goods and on
ner chandi se. See Pacific Ins. Co. v. Sonle(1l). In Ward v.

Maryland (2), it is stated
“An inmpost, or a duty on inmports, is a custom
or tax levied on articles brought into a
country".

The Oxford Dictionary does say that this special neaning is

after Cowell and that there is no evidence of the origin

But every dictionary of legal terns wll bear out the
speci al meani ng. I ndeed, the Aneri can Constitution
classifies "impost" with "duties" and "excises" as indirect
t axes in contradistinction to taxes on property or
capi tation. The word "duties" is sonetinmes used as

synonynobus wth tax, but in a special sense, it neans an
indirect tax inposed on theinmportation or consunption of
goods. See Pol | ock v. Farmers’ Loan & Trust co (3).

In Art. 289(1), property of the States is exenpted from
Uni on taxation. ~One cannot go by the word "Property" alone
but must  take into consideration the ambit of the word
"taxation' also. | have read the definition into the first
cl ause of “Art. 289. Reading further-into the definition the
meaning of the word "inmpost"” not as a "tax" (which is
unnecessary as the word "tax" has already been wused and
there is a presunption agai nst tautol ogy) but as a "duty on
i mportation or consunption", one gets this result

"The property and incone of a State shall be

exenpt fromany Union tax or duty on

i mported
goods or. nerchandi se of all kinds".
In other words, property of the States shall be free from
direct taxes and indirect taxes.
It will thus be seen that both fromthe angle of the word

"property" as also fromthe angle of the
(1) 7 wall. (U S) 433 :19 L.Ed. 95.
(2) 12 vall. (U S.) 418 :20 L.Ed. 449.
(3) 158 U.S. 601, 622: 39 L. Ed. 1108
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word "taxation" we reach the two kinds of taxes which are
the subject matter of controversy here. On the other hand,
all this width of |anguage is |lost conpletelyif these taxes
are left out and one goes in search of other possible taxes.
The definition may conceivably cover some of them in very
special circunstances but the proceeds of those taxes are
assignable to the States, and it seens pointless to include
them for taxation and then to hand over the proceeds to the
States. The distinction between the trading activity of the
State Cover nnment s and their ordi nary functions of
government, which is worked out with such el aborate care on
the Anerican pattern, also loses its point. C ause’ (2)
woul d scarcely be necessary and cl. (3), even |ess.

The next question is whether custonms duties and- excises

are in their true nature taxes on the occasion of
i mportation in the one case and production in the other, and
cannot be described as "taxes on property". To begin wth,

the expression "taxes on property" is not used; nor is the
expression "taxes in respect of property", with which the
fornmer expression was conpared. The former expression was
used in the Australian Constitution Act and the distinction
was made by the High Court of that country. W are only
concerned to see whether the inports of the States would be
free from Union taxation. |If by the nature of custons
duties as a tax on novenent of goods, it cannot be said that
the exenption has been earned, there should be an answer in
favour of the validity of the amendnent. |[If custons duties
can be said to be "tax on property", the answer must be the
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ot her way.
In this connection, there is the High authority of Chief
justice Marshall in Brown v. Maryland where he observed
" An inpost, or duty on inmports, is a custom
or atax levied on articles brought into a
(1) 12 Wheaton 419, 437 : 6 L.Ed. 678, 685.
910
country, and is nost usually secured before
the inporter is allowed to exercise his rights
of ownership over them because evasio
ns of the

| aw can be prevented nore certainly by execu-
ting it while the articles are in its custody.
It would not, however, be |l ess an inpost or
duty on the articles, if it were to be |levied
on them after they were | anded. The policy
and consequent practice of |evying or securing
the duty before or on entering the port, does
not limt the power to that state of things,
nor, consequently, the prohibition, unless the
true neaning of the clause so confines it.
VWhat, then, are ’'inports’ ? The |exicons
informus, they are "things inmported . If we
appeal’ to-usage for the neaning of the word,
we shall receive the sane answer. They are
the articles thensel ves which are brought into
the country. "A duty on-inports’', then, is
not ‘nerely a duty on the act of  inportation

but is a duty on the thing inported.”

In Marriot v. Brune (1), later approved in Lawder v. Stone
(2), it was laid down that custons are duties charged upon
commodities on their being inported into or exported from a
country. It follows, therefore, that it is not right to say
that custons duties are on novenent of goods and not. wupon
the goods thenselves. A glance at the Sea Custons Act,
1878, which is sought to be anmended, shows that the |egis-
| ative practice in our country has been to describe / custons

duties as laid on the goods or « conmoditi es. Section 20

itself, which is sought to be anended, says :
P custons duties shall be
levied...... on

(a) goods inported or exported, etc.
(b) opium salt or salted fish inported

etc.

(1) 9 Haward (U.c.) 619 at 632 : 13 L, Ed,
282.

(2) 187 (U.S.) 281: 47 L.Ed. 178
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(c) goods brought from any foreign / port
to........ .. etc.

(d) goods brought in bond fromone  custons
port to another".
Simlarly, ss. 25, 26, 27, 28, 29, 29A, 31, 32 and severa
others nmentioned goods as being the subject of the tax.
Section 43, which deals with drawbacks, may be seen in this
connection :
"43. \When any goods, having been charged with
i mport duty at one custons-port and thence
exported to another, are re-exported by Sea as
af oresaid, drawback shall be allowed on such
goods as if they had been so re-exported from
the fornmer port."
The duty is laid on goods and it is the goods which earn
the drawback. It would be not wong to say that the whole
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of the Sea Custons Act speaks of goods all the tine.

If then the goods be the property of the States and
those goods have to bear the tax before rights of ownership
can be exercised in respect of them is it an error to say
that the exenption of Art. 289 (1) will be available to
them regard being had to the | anguage of the clause read
with the definition of "taxation"-

"The property...... of a State shall be exenpt
fromany Union tax or inmpost, whether genera
or local or special"?

I ndeed, Parliament in 1951, soon after the Constituent
Assenmbly had adopted the Constitution, anmended s. 20 of the
Sea Custons Act, 1878, by inserting sub-s. (2) which read:
912

"The provisions of sub-section (1) shall apply
in respect ~of  all goods belonging to the
CGovernment-of a State and used for the purpose
of "a trade or business of any kind carried on
by, _or on behal f of, that Governnent, or of
any operation; connected with such trade or
busi ness as they apply in respect of goods not
bel ongi ng to any CGovernnent."
This sub-section reproduces cl. (2) of Art. 289. It views
the goods i nported as property, customns duties as
"taxation", and decl ares that such goods though bel onging to
a State Government would bear the  tax under t he
circunstances nentioned in the said clause.  If there ever
was a perfect instance of contenporanea expositio, this nust
be it. It is not a case of ~a nodern statute being
interpreted with reference to an-old one. Nor is their any
judicial interpretation involved. This is a case of the
sanme body of men enacting a provision in an Act to carry out
the intent and meaning of a provision of the Constitution
adopted wearlier by them In their understanding @of the
Constitution, customs duties as levied under the Sea Customns
Act, 1878, were affected by the change from "lands and
buil di ngs" of s. 154 of the Governnment of India Act, 1935,
to "property" and the grant of exenption to such’ property
from Union taxation. If | had any doubts  about the
construction of Art. 289, this would have served ne to show
the way. 1, however, think that the matter hardly admts of
any doubt.

The | earned Solicitor-General again and again referred
to the dual purpose achieved by the inposition of  custons
duties, nanmely, the raising of revenue and the regul ation of
foreign trade. He associated excise duties with custons in
the sanme breath and cited the Privy Council case from Canada
to argue that if the proposed anendment is declared in
either case to be unconstitutional, then, the  regulatory

part
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of the same law would fail wthout being in any way
inmperilled by Art. 289 or anything el sewhere to be found in
the Consti tution. Thi s ar gunent needs seri-ous

consi derati on.

There can be no doubt that the power of Parlianent to
regulate foreign trade is plenary and is untramelled by
anything contained in Art. 289. A sinmilar assunption nmay
also be made in favour of duties of excise, though the
el ement of regulation may be somewhat weaker there than in
the duties of custons. The question, however, is what
purpose is the proposed amendnent intended to serve ? It is
alittle difficult to dissociate the regulatory aspect from
taxation. Even in Australia, where tax |aws nust deal only
with taxation and no other subject, the regul atory aspect of
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custons duties was adverted to. In the United States of
Arerica also, this regulatory aspect of custons duties did
play a prominent part. Can we, therefore, say that the
conbi ned effect of entries 83 and 41 of List 1 would sustain
the proposed amendnment ? If it were a question of regulation

being inextricably woven into the tax, | would have paused
to consider the matter. | amnot expounding a | aw already
nmade but am giving an opinion on certain questions. These
guestions definitely refer to the revenue aspect of custons
duties. If the law were framed to regulate and even to
prohibit the inmportation, by the State Government in common
with others, of certain goods or classes of goods, | would

have no hesitation in'saying that such a law would not
offend the exenption in Art. 289. Evenif the law was
i ntended to achieve 'both ends’ there would be an argunent
in favour of the Union. But if the advice is sought on the
pl ai n questi on whether the goods of the States can be taxed
to rai se revenue, the answer is equally plain that it is not
perm ssi blle except-in the circunstances already nmentioned
respectively in the two sub-sections which are sought to be
amended.
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Section 20 of the Sea Custons Act, and s. 3 of the Centra

Excises & Salt Act, donot pretend to regulate externa

trade in the one case and production and manufacture, in the
other. They are provisions for raising revenue in nmuch the
traditional English way. Whatever little -pretence there
m ght be is shed conpletely by the proposed anmendnent which

to borrow once again from M. justice Douglas, is a "neasure

designed to put the States on the tax collectors’ list". In
these circunstances, | answer the question in respect of
custons duties without adverting to entry 41 of the Union
list. It is argued that the States would-inmport goods not

only free but also freely and, thus, |ose val uabl e exchange.
But the question can only be answered as posed and not on
the basis of horrible imaginings. It can be argued wth
equal force that the State Governnments may be expected to
evince a sane attitude towards our finances.

In so far as excise duties are concerned, no’ question of
regul ation of trade or of production or of nmanufacture can
really arise except in certain rare circunstances.. Mich of
this power of regulation of production —and manufacture

(except in respect of certain essenti al commodities
nmentioned in No. 33 of List 11l and those -specially
nmentioned in List |I) belongs to the States. In entry No.

84, we are concerned with tobacco and ot her goods except
al coholic liquors for human consunption, opium Indian henp

and other narcotic drugs and narcotics. |If regulation can
serve the purpose, power will have first to be found either
in List | or List Ill. But if it were a case of pure

taxation, then, the excise duty is laid on goods in-much the
same way as custons. W cannot treat the observations of
judges, where they speak of excises as "on production and

manuf acture”, to be as binding as statutes. O her judges
have wused other language, like "on goods produced  or
manuf actured". The Central Excise & Salt Act
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uses the latter, and so do the lists in the Constitution

There is, therefore, no difference in this respect between
excises and custonms. The case of excises is sinpler and a
fortiori, because the goods produced in the States by the
States for their ordinary functions of Governnent and not
for trade or business, are property of the States and
directly within their ownership. |f such property is taxed,
it is directly hit by Art. 289 (1), and the argunments on the
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anal ogy of custonms have little place. It fol | ows,
therefore, that neither custons duties nor excise duties can
be levied on goods properly belonging to a State if the
goods are inported or produced not for the purpose of trade
or business but for purposes incidental to the ordinary

functions of Governnent. It also follows that the sections
of the two Acts as they stand today reflect the true
position under the Constitution, | may add that if the Union

CGovernment desires to put a curb on the excessive inpor-
tation of goods by the States, the power to regulate
external trade is available and it is unaffected by Art.
289. A measure designed to achieve regulation by a system
of controls, licensing and all such-devices, would not be
affected by the exenption contained in the Article, but a
pure taxing neasure, which seeks to tax property wused for
State or governnental purposes, is within the exenption.

My answers to the questions are:

(1) The provisions of Art. 289 of t he

Constitution preclude the Union from i nposing,

or ~authorizing the ‘inposition of, custons

duties on the inport or export of the property

of a State used for purposes other than those

specified incl. (2) of that Article if the

i mposition-is to raise revenue but not to

regul ate external trade
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(2) The provisions of “Art. 289 of t he

Constitution of India preclude the Union from

i mposi-ng, or authorizing the inposition of,

exci se duties on'the production or

nuf acture

in India of the property of a State used for

pur poses other than those specified in cl. (2)

of that Article.

(3) The answer is in the affirmative.

RAJAGOPALA AYYANGAR J.-1 entirely agree wth the
opi nion expressed by ny Lord the Chief justice /'both as
regards the answers to the questions referred to this / Court
as well as the reasoning on which the sanme is ~based. %%
only justification for venturing to add a few words  of ny
own, is because of nmy feeling that certain matters on which
great stress was |laid by | earned Counsel appearing for the
States, might be dealt with a little nmore fully.

When the | earned Solicitor-General submtted that on a
proper construction of Art. 289 (1), the immnity from Union
taxation in its relation to property was confined to a
direct tax on property and did not extend to indirect
taxes which were not on property but on an i nci dent
or an event in relation to property, it was urged by learned
Counsel for the States that this was introducing a
di stinction between direct and indirect taxes which formed
no part of our constitutional structure. It is true that no
such express distinction has been made by our Constitution
even so, taxes in the shape of duties of custons (including
export duties) and excise, particularly when inposed with a
view to regulating trade and commerce in so far as such
matters are wthin the competence of Parliament being

covered by various entries in List I, these cannot be called
taxes on property; for they are
917

i mposts with reference to the nmovenent of property by way of
import or export or with reference to the production or
manuf act ure of goods. Ther ef or e, even t hough our
Constitution does not confer or distribute |egislative power
to tax based on any distinction between direct and indirect

nma
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taxes, it is wong to suggest that for «construing the
exenption in Art. 289 (1), the distinction wuld necessarily
be irrelevant. Learned Counsel for the States are perfectly
correct in their subnission that the Constitution does not
distribute legislative power in regard to taxation between
the Union and the States or any distinction between direct
and indirect taxes as in Canada. In passing | m ght
observe that even in Australia, there is no distribution of
taxing power on such a basis, for while the Commpnwealth
Parliament has an exclusive power to |levy duties of custons
and excise (subject to the same having to be uniforn) it has
power, generally speaking, to inpose direct taxes also,
provi ded they do not discrimnate, and the States have also
a simlar power to |levy such direct taxes. This however
does not by itself ~“elimnate the relevance of t he
distinction for any particular purpose. That there is a
distinction between direct and indirect taxes cannot be
di sputed and | heard no subm ssion to the contrary. The
guestion i's whet herthat distinction has any materiality for
interpreting the neaning of the words 'the property of a
State not being subject to Union taxation'. The question at
once arises whether when reference is nade to "property" and
""its taxation" what i's meant is nerely a tax on property as
such, i. e. on the beneficial ownership by the State of the
property or whether it is intended to include a tax which
bears nerely sone relationship to or has sone i npact on such
property. For in ultimte analysis the distinction between
a direct and an indirect tax is a distinction based upon the
di fference in inmpact which Jis also expressed as a
di stinction based upon its being one not on property
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but on a taxable event in relation to property. If the
taxable event is nerely the ownership of the property and on
the beneficial interest therein, it would be a direct tax,
whereas if the connection between the property and the tax-
payer is not merely ownership but something el se such as a
transaction in relation to it, then it would be an /indirect
t ax. The argunent therefore that under the Constitution
| egislative power in relation to taxation is not distributed
bet ween the Union and the States on any distinction  between
direct and indirect taxes as in Canada is not very materia
and of course not decisive on the question under
consi derati on by us.

It was strenuously urged on behalf of the States that
if Art. 289 (1) were construed in the nanner suggested by
the Union, i. e., confining the immunity to direct taxes on
property as distinct fromtaxes on property . which nerely
i mpi nged on or had an imnpact on property, the States could
derive no benefit at all fromthe provision, because the
Union Parlianent had no |egislative conpetence under the
entries in the Union list to inmpose any direct “taxes on
property and that if some neaning and content has to be
given to the exenption it would only be if its scope were
to be held to extend to indirect taxes on property such as
excise duty and duties of customs. The learned Solicitor-
General submitted that even on the construction which he
desired us to adopt there would be scope for the operation
of the imunity because the exenption nmight very well have
been framed in view of the possible direct taxation on
certain forms of property under entry 97 of the Union List,
read with Art. 248, though such taxes had not yet been
i nposed. His further argunent was that the exenption ni ght
be capable of being invoked in cases where any State owned
property in the Union territories, for in such a situation
the Uni on Governnent woul d have under
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Art. 246 (4) power to legislate on the itens enunerated in
the State List and thus levy direct taxes on property. On
the other side, it was urged that it would not be reasonabl e
to construe the words as having sone neaning by reference to
such unlikely eventualities, but that it would be proper to
attribute to the Constitution nakers an intention to nmake
provision for the usual and the normal.

I must say that the submissions of the | ear ned
Solicitor-Ceneral are not wthout force. That apart, |
consi der that the history of this clause should be
sufficient to preclude an argunent of the type urged for the
States having any great or decisive validity. It is comobn
ground that Art. 289 (1) was taken over froms. 155 (1) of
the Government of India Act, 1935, with however a variation
to which | shall advert. In that earlier statute, that
section ran

"Subj ect” as hereinafter provided, the Govern-
ment ~of a Province shall not be liable to
Federal taxation in respect of |ands or build-
ings situate in British India or i ncone
accuring ~or arising or received in British
I ndia."

The only change which is material which this section has
undergone is the substitution of the word "property’ for the
words "lands and buildi ngs", thus extending the i munity not
only to imovable property of the type specified but to
ot her forns of property, including novable property as well.
The distribution of |egislative power in regard to taxation
under the Government of India Act in the field relevant to
the present context was identical with that which'is found
in the Constitution. Then as now, there was no power in the
Central Legislature to levy any direct taxes on |lands and
bui | di ngs, besides there being no entry Iike 97 in the Union
list, the residuary power remaining after the distribution
in the three lists being vested in the Governor
920
General for allocation under s. 104. It would have been
i npossible to find any scope for the operation of this
exenption under the schene of distribution of taxing power
under the CGovernment of India Act except possibly on sone
such line as suggested by the |earned Solicitor-General
The fact therefore that if one had regard nerely to the
di stribution of taxing power between the Centre and the
Provinces there was no scope for inparting a w.der meaning
to the expression "taxes on | ands and buil dings" appears to
me to support the view that the circunstance that direct
taxes on property arc not within Union Legislative power is
not by itself a ground for reading the exenption /from
taxation as necessarily having any particular or ~a /'w der
connot at i on.

The next question is whether the inclusion of property
other than "lands and buildings" in the Article by ‘itself
brings within the imunity taxation not nmerely of the
property itself but on sone incident or event in relation to
property such as production or nmanufacture, inport or export
(to refer to the incidents which are relevant to the
context) or does the Article contenplate the sane type of
taxes in relation to novable property as were wthin the
exenption wunder the Governnent of India Act in regard to
"’lands and buildings"? In other words, just in the case of
 ands and buil di ngs" under the Government of India Act,
1935, is the type of taxation of other species of property
now brought in one which is direct and which arises fromthe
mere ownership of such property or does it include a tax
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livied not on the property itself but on an incident or
event in relation to it ? The analogy of the imunity from
direct taxes on "lands and buildings" which formed the
feature of the exenption in regard to "property" under the
CGovernment of India Act, 1935, would appear. to favour the
view that it is also a direct taxation in relation to the
ot her forns
921
of property that was intended to be brought within Art. 289
(1). O course, this view could be overborne by sufficient
reason pointing the other way.
It was in this context that a reference was made to the use
of the expression "taxation" in Art. 289, a termwhich has
been defined in Art. 366 (28) thus :-
" 366. I'n this Constitution, unless t he
context” otherwise requires, the followng
expressi ons have t he nmeani ngs her eby
respectively assigned to them that is to say-
(28) "Taxation" “includes the inposition of
any tax or inpost, whether general or |ocal or
speci al, and "tax" shall be construed accord-
ingly."
There is no doubt that if this definition were applied and
every "tax, duty or inpost" were within the scope of the
exenption, the subm ssions nade on behalf of the States
would be formdable. A subsidiary and related point was
al so nmade that the expression "taxation® occurs only in Art.
289 and that if the width of the definition in Art. 366(28)
is not held to be applicable to understand the content of
that word in Art. 289, the definition itself  would be
render ed whol Iy unneani ng. Bef ore consi deri ng t hese
argunents it is necessary to advert to sone matters. It is
true that the expression "taxation” occurs only in Art.
289(1) but it is also to be noted that the definition of the
term "’taxation" in Art. 366 has been bodily taken from s
311(2) of the Government of India Act, 1935. just as under
the Constitution the word "’taxation" also occurs only once
in the Governnent of India Act, 1935, viz., in s. 155(1)
corresponding to Art. 289(1). The definition, it would be
seen, applies to define not nmerely the word ""taxation" but
also to the granmatica
922
variations of that expression for instance "taxes". In the
circunstances the only question is whether in the context in
which the word occurs having regard to. the  antecedent
history and the formof the provision and to the other
provisions of the Constitution there is justification for
the word bei ng understood as neani ng sonething | ess than the
full width of which it is capable under the definition
In this connection it would be pertinent to refer to the
terms of Article 285 in which the corresponding i munity of

the Union from State taxation is provided. That ‘Article
runs : -

"285. (1) The property of the Union shall

save in so far as Parlianent may by, law

ot herwi se provide, be exenmpt from all taxes

i nposed by a State or by any authority

within a

State.

(2) Nothing in clause (1) shall, unt i

Parlianment by | aw otherw se provides, prevent
any authority within a State fromlevying any
tax on any property of the Union to which such
property was i medi ately bef ore the
commencenent of this Constitution liable or
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treated as liable, so long as that t ax

continues to be levied in that State."
In regard to this provision there are two matters to which
attention might be directed. The first of themis the wuse
of the expression "all" in clause (1)(taken from the
corresponding s. 154 (1) of the CGovernment of India Act
1935) which is absent fromArt. 289 (1). It is nanifest
that sone significance has to be attached to this variation
If the definition of the word "taxes" in Art. 366 (28) were
applied to that word in Art. 285 (1), it would be apparent

that the word "all" would be wholly superfluous and otiose,
as the definition itself and that
923

is the contention urged before us on behalf of t he
States-enbraces all and every tax. This would suggest that
it would not be wong to take the view that the Constitution
makers felt that notw thstanding the definition of "taxes"
in Art. 366 (28), it mght not always have that w dth of
connotation, so that it was necessary to affirmand if need
be supplenent its width by the addition of the word "all".
The other matter is this. ~1f the definition of "taxes" were
read into Art. 285 and the Article read literally, it would
be seen that property of which the Union was the owner woul d
be entitled to the exenption, whether or not the beneficia
occupation and use of the property was in the Union. In
other words, the literal reading of the Article would bring
within the exenption a tax on a private occupier of Union
 and even when inposed on the beneficial interest of such
occupier. S. 125 of the British North America Act 1867 ran

"No |ands or property belonging to Canada..
shall be liable to taxation (Provincial)".
A | essee of Domi nion Crown | ands taken on lease for  grazing
purposes was assessed to lard tax under an enactnent of
Saskatchewan in respect of thelessee’s interest in the

| ands. The dom nion challenged the wvalidity of the
i mposition on the ground of the land itself being within the
imunity conferred by s. 125. Rejecting this contention
Vi scount Hal dane speaki ng for the judicia

Committee said :

........... al t hough the appellant is sought
to be taxed in respect of his —occupation of
land, the fee of which is in the Crown, the
operation of the Statute inposing the tax is
limted to the appellants’ own interest." (1).

My object in referring to these observations -is that

provi sions of this sortxcannot always be read literally

(1) Smith v. Vermllion HIlls. [1916] 2 A C 569, 574.

924

and that the object of the franers as disclosed by the

general schene of distribution of powers has to beborne in

mnd to arrive at their proper construction. It is in this
context that the intimate correlation between the exclusive
| egislative power of the Union in regard to "trade -and
commerce with foreign countries", and related to it, "inport
and export across custons frontiers" and the duties wth
which we are now concerned and particularly inport and
export duties noverment s across the custons frontier assune
cruci al inportance; and pose the question whether this power
confided to the Union was intended to be broken into by
every conponent State inparting its requirenments free of
duty.

There was one other further subm ssion made to us by
| earned Counsel for the States which requires sone detail ed
exam nation and this was based upon the inpact of cl. (2) of
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Art. 289 on the inport of cl. (1). The argunment was this

The non-obstante clause with which cl. (2) opens should be
taken to indicate that but for that clause, the exenption
woul d be operative so as to deprive the Union of the power
to levy tax in the converse circunstance, in other words
that but for clause (2) even where the State was engaged in
a trading activity it would be entitled to claim exenption

from Union taxes. It was therefore subnmitted that |ight
could be gathered fromthe content of cl. (2) on the types
of taxation from which exenption was granted under cl. (1)
or in other words for determining the anmbit of the i munity
covered by cl. (1). The argunent pr oceeded. a. (2)
permts the Union to inpose the follow ngtaxes
notw t hstandi ng the bl anket exenption granted by «cl. (1).
These taxes are : (1) Atax in respect of a trade or

busi ness of any Kkind carried on by or on behalf of the
State, The taxes l|leviable in respect of a trade or business
woul d be, having regard to the entries in the Union
925

List-(a) 'incone tax (item 82), (b) Possibly corporation tax
(item 85) where the State carries on business through a
State owned or State controlled corporation, (c) taxes on
the capital value of assests of conpanies (item 86) in cases
where the State carries on business through a State owned
corporation; (2) Taxes in respect of operations connected
with a trade or business. These mght include a tax on
freights, sales tax, and it was added duties of custons and
duties of excise; (3) Taxes in respect of property used or
occupi ed in connection with sucha trade or business or any
i ncome accuring or arising in-connection therewith. It was
strongly pressed upon-us that not nerely direct ‘taxes on
property and direct taxes on inconme, but other ‘types of
taxes which were incidental to the “"operations connected"
with a trade or business (and it was suggested that | custons
and excise duties were such) could be inposed by the 'Union
upon the States in cases where the latter was carrying on a
trade or business. It necessarily followed, it was urged,
that if these were not used for a trade or business, the
taxes would fall within the scope of the exenption’ under
Art. 289 (1). In other words, the argunent —was that as
there was a limted power in Parliament to i npose taxation
on States or on those acting on behalf of the States it
necessarily connoted that in cases not covered by cl. (2),
that is in cases where it was not connected with a trade or
busi ness the exenption under cl. (1) woul d operate.

The precise rel ati onship between clauses (2) and (1) and
the question whether the forner was a proviso properly so
called which had been carved out of the main provision of
cl. (1) and which but for such carving out would be wthin
cl. (1) was the subject of considerable debate before us but
| consider that it is not necessary to deal with this rather
technical point for in nmy viewthe history of cl. (2) throws
926
considerable light on its significance and place in the
schene of tax exenption. At the | mperi al Econom ¢
Conference of 1923 a resolution was adopted to the effect
that the Parlianents of Geat Britain, the Dominions and
India should be invited to enact a declaration that the
general and particul ar provisions of their respective Acts
i mposing taxation mght be made to apply to any conmercia
or industrial enterprises carried on by any other such
CGovernment in all respects as if it were carried on by or on
behal f of a subject of the British Crown.

This resolution drew a distinction between the trading
and business activities of the several constituent wunits
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owi ng allegiance to the Crown of England and their
governmental activities. In pursuance of this resolution
the Inperial Parlianment enacted s. 25 in the Finance Act of
1925 (15 and 16 Ceorge V, Ch. 36) which read to quote the
material words :

"25. (1) Where a trade or business of any kind
is carried on by or on behalf of the
CGovernment of any part of His Maj esty’s
Dom nions which is outside Geat Britain and

Northern Ireland, that Government shall, in
respect of the trade or business and of’ al
oper ati ons in connection therewi t h, al

property occupied in Geat Britain or Northern
Ireland and all goods owned in Great Britain
or Northern Ireland for the purposes thereof,

and al'l i'ncome ari sing in connection
therewith, be liable, in the same manner as in
the 1ike case any other person would be, to
all taxation for'the time being in force in
G eat Britain or Northern Irel and.

(2 ... 7. .. AVS -

(3) Not hing in this section shall-

(a) aff ect t he i Mmunity of any such
CGover nent -as aforesaid from
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taxation in respect of any inconme or property
to which sub-section (1) of this section does
not apply ; or

(b)... "

A simlar provision was enacted-in India inthe CGovernnent
Trading Taxation Act, 1926 (Act 3 of 1926). I'ts  preanbl e
recited

"WHEREAS it is expedient to deternine the
liability to taxation for-the tinme being in
force in British Indiaof the Government of
any part of H's Majesty’'s Dom nions, exclusive
of British India, in respect of any trade or
busi ness carried on by or on behalf  of such
CGover nment . It is hereby enacted as follows

The operative provision was s. 2 and it ran
"2. (1) Where a trade or business of any kind
is carried on by or on behalf of t he
Government of any part of his Maj esty’ s
Domi ni ons, exclusive of British India,  that
CGovernment shall, in respect of the trade or
business and of all operations connect ed
therewith, all property occupied in British
India and all goods owned in British India for
the purposes thereof, and all income arising
in connection therewith, be liable

(a) to taxation under the Indian |ncone-tax
Act, 1922, in the same manner and to the  sane
extent as in the |like case a conpany would  be
l'i abl e;
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(b) to all other taxation for the tine being
in force in British India in the sane nanner
as in the like case any other person would be
Iiable.

(2) For the purposes of the |evy and
collection of income-tax wunder the Indian
I ncome-tax Act, 1922, in accordance with the
provi sions of sub-section (1) any Governnent
to which that sub-section applies shall be
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deened to be a conpany within the nmeaning of
that Act, and the provisions of that Act shal
apply accordingly.
(3) In this section the expression "Hs
Maj esty’s Donminions” includes any territory
which is under His Majesty’s protection or in
respect of which a nmandate is being exercised
by the Governnent of any part of His Majesty’s
Dom ni ons. "
This, it wuld be seen, applied to a foreign Governnent
carrying on a trade or business or owning property or using
property wthin British India. The Act has been adapted
subsequently to bring it intoline with the constitutiona
changes that have taken place since 1926, but it is
unnecessary to refer tothem Proviso (a) to sub-s. (1) of
s. 155 enacted the exenption in the same ternms as in the Act
of 1926 in favour of the Provinces under the Government of
India Act, 1935.  This bodily incorporation was done w t hout
any reference to the distribution of legislative powers
ef fected by Sch. 7 of the Governnment of India Act.

This being the historical origin of this provision, it is
not easy torelate it to the exenption in Art. 289. (1) or
to construe the exenptionwith its aid. Bearing in mnd
this antecedent history it
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appears to ne that it would not be proper to read the scope
of the saving in favour of the Union in cl. (2) as

reflecting on the scope of Art. 289 (1).

There is also another angle fromwhich the rel evance of
clause (2) to the Construction of clause (1) of  Art. 289
mght be tested. One of the nobre serious argunents put
forward on behalf of the States to which | have adverted was
that if the expression "taxes’ in relationto the exenption
of property from tax were confined to direct taxes on
property the exenption would be unneaning, as such 'taxes
could not be inmposed by the Union.. Now, let me take the
taxes specified in Art. 289 (2). They incl ude, for
instance, taxes on "property used or occupied’ for the
purpose of such trade or business". A tax on the use of
property or on the property itself which is occupied for the
pur pose of trade woul d obviously be a direct tax on property

whi ch ex-concessis the Central |egislature under the
Gover nnent of India Act and Par | i ament under t he
Constitution are inconpetent to inpose. It is not the

contention of the States that the Centre has such a power to
levy a tax on occupation or use of property where it is in
connection wth a trade or business. This would  at |east
show that it is not justifiable to inmply from clause. (2)
that but for that provision Parlianent would be entitled to
i npose such a tax. The other points urged have been /dealt
with in the opinion of ny Lord the Chief justice and | do
not propose to cover the same ground. | concur in the view
that the questions referred to this Court for its opinion
shoul d be answered as they have been by the Chief justice.

By Court: In viewof the opinion of the majority the
answer to the three questions referred to is in the
negati ve.

Questions answered accordingly.
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