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ACT:

Del hi Laws Act, 1912, s. 7--Ajnmer-Merwara (Extension of
Laws) Act, 1947, s. 2--Part C States (Laws) Act, 1950--Laws
giving power to Governnent to extend to Delhi and A ner-
Merwara with such restrictions and nodifications as it
thinks fit any lawin force in any other part of India--Law
enpoweri ng Governnent to extend to Part C States any law in
force in a Part A State and to repeal existing laws --Valid-
ity--Rule against delegation of |I|egislative powers--Scope
and basis of the rule--Applicability to India--Difference
bet ween del egation of legislative power and conditiona
| egi sl ati'on--Powers of Indian Legislature under the |Indian
Councils —Act, 1861, the Governnent of India Act, 1935, and
the Indian Constitution, 1950.

HEADNOTE:

Section 7 of the Delhi Laws Act, 1912, provided that "The
Provincial Governnent nmay by notification in the officia
gazette extend, with such restrictions and nodifications as
it thinks fit, to the Province of Del hi, or any part there-
of, any enactnent which is in force in any part of British
India at the date of such notification®. Section 2 of the
Aj mer-Merwara (Extension of Laws) Act, 1947, provided that
"The Central Government may, by notification in the officia
gazette, extend to the Province of A mer-Merwara, with such
restrictions and nodifications as it thinks fit, any enact-
ment which is in force in any other Province at the date of
such notification. Section 2 of the Part C States (Laws)
Act, 1950, ©provided that "The Central Governnment nmay, by
notification in the official gazette extend to any ~Part C
State ........ or to any part of such State, wth such
restrictions and nodifications as it thinks fit, any enact-
ment which is in force in a Part A State at the date of the
notification and provision nmay be made in any enactnent ~ so
extended for the repeal or amendnent of any correspondi ng
law .... which is for the tine being applicable to that
Part C State. As a result of a decision of the Federa
Court, doubts were entertained with regard tothe wvalidity
of laws delegating legislative powers to the executive
Governnent and the President of India nmade a reference to
the Supreme Court under Art. 143 (1) of the Constitution for
consi dering the question whether the above-nentioned sec-
tions or any provisions thereof were to any extent, and if
so to what extent
748
and in what particulars, ultra vires the legislatures that
respectively passed these laws, and for reporting to himthe
opi ni on of the Court thereon:

Hel d, (1)per FAzL ALI, PATANJALI SASTRI, MJKHERJEA, DAS
and Bose JJ., (KANTA C. J., and MAHAJAN J., di ssenting). -
Section 7 of the Delhi Laws Act, 1912, and s. 2 of the
A mer-Merwara (Extension of Laws) Act, 1947, are wholly
intra vires. KANTA C J.--Section 7 of the Del hi Laws Act,
1912, and s. 2 of the A mer-Merwara (Extension of Laws) Act,
1947, are ultra vires to the extent power is given to the
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Government to extend Acts other than Acts of the Centra
Legislature to the Provinces of Delhi and A ner-Merwara
respectively inasmuch as to that extent the Central Legisla-
ture has abdicated its functions and del egated themto the
executive governnent. MAHAJAN J.--The above said sections
are ultra vires in the followng particulars: (i) inasnuch
as they permt the executive to apply to Delhi and A ner-
Merwara, |aws enacted by |egislatures not conpetent to nmake
laws for those territories and which these |egislatures nay
make w thin their own legislative field, and (ii) inasmuch
as they clothe the executive with co-extensive |egislative
authority in the matter of nodification of |aws made by
| egi sl ative bodies in India.

(2) Per FAZL ALI, PATANJALI SASTRI, MJKHERJEA, DAS and
BOSE JJ.--The first portion of s. 2 of the Part C States
(Laws) Act, ;950, which enpowers the Central Government to
extend to any Part C State or to any part of such State with
such nodifications and restrictions as it thinks fit any
enactnment / which is in force in a Part A State, is intra
vires. Per KANIA C J., MAHAJAN, MJUKHERJEA and Boss JJ.--The
latter portion of the said section which enpowers the Cen-
tral Governnent to nmake provision in any enactnment extended
to a Part C State, for repeal or anendment of any |aw (other
than a Central Act) which is for the time being applicable
to that Part C State, is ultra vires. Per FAzL ALlI, PATAN
JALI SASTRI and DAS JJ.--The latter portion of s. 2 of the
Part C States (Laws) Act, 1950, is also-intra vires.

KANFA C. J.--To the extent that s. 2 of the Part C
States (Laws) Act, 1950, empowers the Central Governnent to
extend | aws passed by any Legislature of a Part A Slate to a
Part C State it is ultra vires.

MAHAJAN J. --Section 2 of the Part C States (Laws) Act,
1950, is ultra vires in so far as it enpowers the Centra
CGovernment (i) to extend to a Part C State | aws passed by a
| egi slature which is not conpetent to nake laws for @ that
Part C State and (ii) to make nodifications of |aws nade by
the legislatures of India and (iii) to repeal or anend |aws
al ready applicable to that Part C State.

749

KANTA C.J.--(i) The essentials of a |egislative function
are the determination of the legislative policy and its
fornmulation as a rule of conduct and these —essentials are
the characteristics of a legislature by itself. Those
essentials arc preserved when the | egislature specifies the
basi ¢ conclusions of fact upon the ascertainment of ~which
fromrelevant data by a designhated adm nistrative agency it
ordains that its statutory command is to be effective. The
| egislature having thus nmade its |laws, every (detail. for
working it out and for carrying the enactnent into operation
and effect may be done by the legislature or may be left to
anot her subordinate agency or to sone executive -officer
Wiile this is also sometines described as delegation of
| egi sl ative powers, in essence it is different from del ega-
tion of legislative power as this does not involve the
del egation of the power to determine the legislative policy
and fornmulation of the same as a rule of conduct. Wile the
so cal |l ed del egati on whi ch empowers the naking of rules and
regul ati ons has been recognised as ancillary to legislative
power, the Indian Legislature had no power prior to 1935 to
del egate legislative power in its true sense. Apart from
the sovereign character of the British Parlianment whose
powers are absolute and unlimted, a general power in the
| egislature to del egate | egislative powers is not recogni sed
in any state. The powers of the Indian Legislature under
the Constitution Acts of 1935 and 1950 are not different in
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this respect. (ii)An "abdication" of its powers by a |egis-
| ature need not necessarily ampunt to conpl ete effacenent of
itself. It nmay be partial. If full powers to do everything
that the legislature can do are conferred on a subordinate
authority, although the legislature retains the power to
control the action of the subordinate authority by recalling
such power or repealing the Acts passed by the subordinate
authority, there is an abdication or effacement of the
| egi sl ature conferring such power.

FAzL ALl J.--(i) The legislature nust formally di s-
charge its primary legislative function itself and not
through others. (ii) Once it has been established that it
has sovereign powers within a certain sphere, it is free to
| egislate within that sphere in any way which appears to it
to be the best way to give effect to its intention and
policy in nwaking aparticular law and it nmay.utilise any
outsi de agency to-any extent it finds necessary for doing
things,” which it is unable to do itself or finds it incon-
venient to (iii) It-cannot, however abdicate its |legislative
functions —and therefore, while entrusting power to an out-
si de agency, it nust see that such agency acts as a subordi -

nate authority and does not becone a parallel |egislature.
(iv) As the courts of India are not commtted to the doc-
trine of separation of powers and the judicial interpreta-

tion it has received'in Anerica, there are only two main
checks in this country on the power of the legislature to
del egate, these being its good sense and the principle that
it should not cross the |ine beyond which del egati on amunts
to

750

"abdi cation and self-effacenent.’-(v) The power to intro-
duce necessary restrictions and nodificationsis incidenta

to the power to adapt or apply the law. The nodifications
contenpl ated are such as can be made within the franework of
the Act and not such as to affect its identity or structure
or the essential purpose to be served by it.

PATANJALI SASTRI J.--(i) It is now established beyond doubt

that the Indian Legislature, when acting within the Jlinmts
circunmscribing its legislative power, has and was i ntended
to have plenary powers of legislation-as |arge and ~of the
same nature as those of the British Parliament itself and no
constitutional Ilimtation on the del egation of |egislative
power to a subordinate unit is to be found in the ~Indian
Councils Act, 1861, O the Governnment of India Act, 1935, or
the Constitution of 1950. It is therefore as conpetent for
the Indian Legislature to nake a | aw del egating |egislative
power, both quantitatively and qualitatively. as it is for
the British Parlianment to do so, provided it acts within the

circunscribed Ilimts. (ii) Delegation of |egislative au-
thority is different fromthe creation of a new |egislative
power. 11l the former, the del egating body does not efface

itself but retains its legislative power intact and nerely
elects to exercise such power through an agency or instru-
mentality of its choice. In the latter, there is no delega-
tion of power to subordinate units but a grant O power to
an independent and co-ordinate body to make | aws operative
of their own force. For the first, no express provision
authorising delegation is required. 1In the absence of a
constitutional inhibition, delegation of |egislative power,
however extensive, could be made so |l ong as the delegating
body retains its own |egislative power intact. For the
second, however, a positive enabling provision in the con-
stitutional docunent is required. (iii) The nmaxi m del egates
non potest delegare is not part of the constitutional |aw of
India and has no nore force than a political precept to be
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acted wupon by legislatures in the discharge of their func-
tion of making | aws, and the courts cannot strike down an
Act of parlianent as unconstitutional nmerely because Parli a-
ment decides in a particular instance to entrust its |egis-
lative power to another in whomit has confidence or, in
other words, to exercise such power through its appointed
instrunentality, however repugnant such entrustnment may be
to the denocratic process. Wat may be regarded as politi-
cally undesirable is constitutionally conmpetent. (iv) Howev-
er wide a nmeaning may be attributed to the expression
"restrictions and nodifications,” it would not affect the
constitutionality of the delegating statute.

"MAHAJAN J.--(i) It is a settled maxim of constitu-

tional law that a legislative body cannot delegate its
power. Not only the nature of |egislative power but the very
exi stence of representative governnent depends on the doc-
trine that |egislative powers cannot be transferred. The
| egi sl ature cannot substitute the
751
judgrment,. w sdom and patriotismof any other body, for
those to which alone the people have seen fit to confide
this sovereign trust. The view that unl ess expressly prohib-
ited a legislature “has a general power to delegate its
| egislative functions to a subordinate authority is not
supported by authority or principle. The correct view is
that unless the power to delegate is expressly given by the
constitution, a legislature cannot delegate its essentia
| egi slative functions. As the Indian Constitution does not
give such power tothe legislature, it has 'no power to
del egate essential |egislative functions to any other body.
(ii) Abdication by a legislative body need not  necessarily
amount to conplete effacenent. There is an abdi cation when
in respect of a subject in the Legislative List that body
says in effect that it will not |egislate but would | eave it
to another to legislate on it.
MUKHERJEA J.--As regards constitutionality of the del egation
| egi sl ative powers, the Indian Legislature cannot be in the
same position as the omipotent British Parliament and how
far delegation is perm ssible has to be ascertained in India
as a matter of construction fromthe express provisions of
the Indian Constitution. It cannot be said that an unlimt-
ed right of delegation is inherent in the legislative power
itself. This is not warranted by the provisions of the
constitution and the legitinmacy of delegation depends en-
tirely upon its being used as an ancillary nmeasure which the
| egislature considers to be necessary for the purpose of
exercising its legislative powers effectively and conpl ete-
ly. The legislature nmust retain in its own hands the essen-
tial. legislative functions which consist in declaring the
| egi slative policy and | aying down the standard which is to
be enacted into a rule of |aw and what can be del egeted is
the task of subordinate |egislation which by its very nature
is ancillary to the statute which delegates the power to
make it. Provided the legislative policy is enunciated with
sufficient clearness or a standard is laid dow, the courts
should not interfere with the discretion that wundoubtedly
rests with the legislature itself in determning the extent
of del egation necessary in a particular case.

Das J.--(i) The principle of non-del egati on of I|egisla-
tive powers founded either on the doctrine of separation of
powers or the theory of agency has no application to the
British Parlianment or the | egislature constituted by an Act
of the British Parlianment;(ii) in the ever present conplex-
ity of conditions wth which governnments have to deal
the. power of delegation is necessary for, and ancillary to,
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the exercise of. legislative power and is a conponent part
of it; (iii) the operation of the act perfornmed under dele-
gated power is directly and i nmedi ately under and by virtue
of the law by which the power was del egated and its efficacy
is referable to that antecedent law, (iv) if what the |egis-
lature does is legislation within the general scope of the
affirmati ve words which give the power and if it violates no
express
752
Condition or restriction by which that power is linited,
then it is not for the court to inquire further or enlarge
constructively those conditions or restrictions; (v) while
the legislature is acting within its prescribed sphere there
is, except as herein after stated, no degree of, or Ilimt
to, its power of delegation of its legislative power, it
being for the legislature to determine howfar it should
seek the aid of subordinate agencies and how long it shal
continue them and it is not for the court to prescribe any
limt 'to the legislature' s power of delegation; (vi) the
power of ‘del'egation is however subject to the qualification
that the legislature may not abdicate or efface itself, that
is, it my not, wthout preserving its own capacity intact,
create and endow with its own capacity a new |egislative
power not created or authorised by the Act to which it owes
its own existence. (vii) The inpugned |laws may also be
supported as instances of conditional |egislation within the
nmeani ng of the decision in Queen v. Burah

Bose J.--The Indian Parlianent can |egislate along the
lines of Queen v. Burgh, that is to say, it can leave to
anot her person or body the introduction or ~application of
| aws which are, or may be, in-existence at that tinme in any
part of India which is subject to the |egislative control of
Parliament, whether those | aws are enacted by Parlianent or
by a State Legislature set up by the ~constitution. But
del egation of this kind cannot proceed beyond that; it
cannot extend to the repealing or altering in essentia
particulars |aws which are already in force in the'area in
guesti on.

JUDGVENT:

SPECI AL  JURI SDI CTI ON:  Speci al Reference No. 1 of ~ 1951
The circunstances which led to this Special Reference by the
President and the questions referred appear from the  ful
text of the reference dated 7th January, 1951, which is
reproduced bel ow : --

"WHEREAS in the year 1912 the Governor-General of India
in Council acting in his legislative capacity enacted the
Del hi Laws Act, 1912, section 7 of which conferred power on
the Central Governnment by notification to extend to the
Province of Delhi (that is to say, the present State of
Delhi) or any part thereof, with such restrictions and
nodi fications as it thought fit, any enactnment which wag in
force in any part of British India at the date of such
notification;

"AND WHEREAS i n 1947 the Dom nion Legislature enacted the
A mer-Merwara (Extension of Laws) Act, 1947, section 2 of
whi ch conferred power on the Central Government by notifica-
tion to extend to the Province of Ajmer-Merwara (that is to
say, the present State of Ajmer), with such restrictions and
nodi fications as it thought fit, any enactnment which was in
force in any other Province at the date of such notifica-
tion;
753
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"AND WHEREAS, by virtue of the powers conferred by the
sai d sections of the said Acts, notifications were issued by
the Central CGovernnent fromtinme to tinme extending a nunber
of Acts in force in the Governors’ Provinces to the Province
of Del hi and the Province of A mer-Merwara, sonetimes wth,
and sonetinmes without, restrictions and nodifications, and
the Acts so extended and the orders,rules, by-laws and
other instruments issued under such Acts were and are re-
garded as valid lawin force in the Province (now State) of
Delhi and in the Province of A ner-Merwara (now State of
Ajmer), as the case may be, and rights and privileges have
been created, obligations and liabilities have been in-
curred and penalties, forfeitures and puni shnments have been
i ncurred or inposed under such Acts and instrunents;

"AND WHEREAS Parlianent with the object inter alia of
maki ng a uni form provi sion-for extension of laws with regard
to all Part C States except Coorg and the Andaman and N co-
bar Islands enacted the Part C States (Laws) Act, 1950,
section 2, of which confers power on the Central Governnent
by notificationto extend to any Part C State (other than
Coorg and the Andaman and Ni cobar |slands) or to any part of
such State, with such restrictions and nodifications as it
thinks fit, any enactment -which is in forcein a Part A
State at the date of the notification and also confers the
power on the Central Governnment to nmake provision in any
enactment so extended for the repeal or anendnent of any
corresponding law (other than a Central Act) which is for
the tinme being applicable to that Part C State;

"AND WHEREAS section 4 of the Part C States (Laws) Act,
1950 has repeal ed section 7 of the Del hi Laws Act, 1912, and
the Ajmer-Merwara (Extension of Laws)Act, 1947,  but the
effect of the provisos to the said section is, notwthstand-
ing the said repeals, to continue, inter alia in force the
Acts extended to the Provinces of Del hi and Aj mer-Merwara or
the States of Del hi and Aj ner under the provisions repealed
by the said section

"AND WHEREAS notifications (have been issued’' by the
Central (Governnment fromtine to time under section 9, of
the Part C States (Laws) Act, 1950, extending Acts in/ force
in Part A States to various Part C States sonetinmes with
and sometinmes without, restrictions and nodifications;

"AND WHEREAS t he Federal Court of India in Jatindra Nath
Gupta v. Province of Bihar(1l) held by a najority that
(1)[1949] F.C. R 595.

754

the proviso to sub-section (3) of section 1 of the Bihar
Mai nt enance of Public Order Act, 1947, was ultra vires of
the Bihar Legislature inter alia on the ground that the said
proviso conferred power on the Provincial Governnent to
nodify an Act of the Provincial Legislature and t hus
amounted to a del egati on of |egislative power;

"AND WHEREAS, as a result of the said decision '‘of the
Federal Court, doubts have arisen regarding the validity of
Section 7 of the Delhi Laws Act, 1912, Section 2 of the
A mer-Merwara (Extension of Laws) Act, 1947, and Section 2
of the Part C States (Laws) Act, 1950, and of the Acts
extended to the Provinces of Delhi and Ajmer-Merwara and
various Part C States under the said sections respectively,
and of the orders and other instrunents issued under the
Acts so extended:

"AND WHEREAS the validity of Section 7 of the Delhi Laws
Act, 1912, and section 2 of the A ner-Merwara (Extension of
Laws) Act, 1947, and of the Acts extended by virtue of the
powers conferred by the said sections has been challenged in
some cases pending at present before the Punjab H gh Court,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 8 of 148

the Court of the Judicial Conm ssioner of Ajner, and the
District Court and the Subordinate Courts in Del hi

"AND WHEREAS, in view of what is hereinbefore stated,
it appears to ne that the follow ng questions of |aw have.
ari sen and are of such nature and of such public inportance
that it is expedient that the opinion of the Supreme Court
of India should be obtained thereon

Now, THEREFORE, in exercise of the powers conferred
upon ne by clause (1) of article 143 of the Constitution, |
Raj endra Prasad, President of India, hereby refer the said
guestions to the Suprenme Court of India for consideration
and report thereon, nanely :-

"(1) Was section 7 of the Delhi Laws Act, 1912, or any
of the provisions thereof and in what particular or particu-
lars or to what extent ultra vires the Legislature which
passed the said Act ?

"(2) Was the A ner-Merwara (Extension of Laws) Act, 1947,
or any of the provisions thereof and in what particular or
particulars or to what extent ultra vires the Legislature
whi ch passed the said Act ?

"(3) Is section 2 of the Part C States (Laws) Act, 1950,
or any of the provisions thereof and in what particular or
particulars or to what extent ultra vires the Parlianent?"
755

Argunents were heard on the 9th, 10th, 11th, 12th, 16th,
17th, 18th, 19th, 20th, 23rd, 24th, 25th, 26th, 27th and
30th days of April, 1951

M C. Setal vad, Attorney-General for India, (G N Joshi
with him for the President of India.

C. K. Daphtary, Advocate-General of Bormbay (G N Joshi
with him for the State of Bonbay.

(R Ganapathy lyer, for the State of Madras.

M L. Saxena,for the State of Utar Pradesh. A R  Somanat ha
| yer, Advocate-Ceneral of Mysore

(R Ganapathy lyer, wth hin) for the State of

Mysore.

P.S. Safeer, for Captain Deep Chand.

N.S. Bindra, for Pt. Amarnath Bharadwaj .

M M  Gnarakhan, for the Ajmer-El ectric Supply Co. Ltd.

N.C. Chatterjee, (G C. Mthur, Basant Chandra Ghose,
and Tilak Raj Bhasin, with him for the Midens Hotel.
Jessar am Banasi ngh, for Rungl al Nasirabad.

Jyoti Sarup Gupta and K B. Asthana, for the Munici pal
Conmittee, A ner.

Di n Dayal Kapur, for Shri Minshilal and two others:

1951. May 23. The followi ng judgments were delivered.

KANIA C.J.--This is a reference made by the President of
India under article 143 of the Constitution | asking the
Court’s opinion on the three questions submtted for its
consideration and report. The three questions are as/ fol-
| ows: -

"(1) Was section 7 of the Del hi Laws Act, 1912, or any
of the provisions thereof and in what particular or particu-
lars or to what exent ultra vires the Legislature which
passed the said Act ?"

Section 7 of the Del hi Laws Act, nentioned in question
runs as follows :--

756

"The Provincial CGovernnent may, by notification in the
of ficial gazette, extend with such restrictions and nodifi-
cations as it thinks fit to the Province of Delhi or any
part thereof, any enactnent which is in force in any part of
British India at the date of such notification."

"(2) Was the Ajner Merwara (Extension of Laws) Act,
1947, or any of the provisions thereof and in what particu-




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 148

lar or particulars or to what extent ultra vires the Legis-
| ature which passed the said Act ?"

Section 2 of the A mer-Merwara (Extension of Laws) Act,
1947, runs as follows:--

"’ Extension of Enactnents to A mer-Merwara.--The Cen-
tral Government may, by notification in the official ga-
zette, extend to the Province of Ajmer-Merwara with such
restrictions and nodifications as it thinks fit any enact-
ment which is in force in any other Province at the date of
such notification."

"(3) Is section 2 of the Part C States (Laws) Act,
1950, or any of the provisions thereof and in what particu-
lar or particulars or to what extent ultra vires the Parlia-
ment ?"

Section 2 of the Part C States (Laws) Act, 1950, runs
as follows :--

"Power to extend” enactments to certain Part C
States.--The Central Government may, by notification in the
Oficial 'Gazette, “extend to any Part C State (other than
Coorg and the Andaman and N cobar |slands) or to any part of
such State, with such restrictions and nodifications as it
thinks fit, any enactment which is in force in a Part A
State at the date of the notification and provision may be
made in any enactnent so extended for the repeal or anend-
nment. of any corresponding law (other than a Central Act)
which is for the time being applicable to that Part C
State."

The three sections referred to in the three questions
are all in respect of what is described as the delegation
of. legislative power -and the three particular  Acts are
sel ected to raise the question in respect of the three nmain
stages in the constitutional devel opnent of |ndia.

757

The first covers the legislative powers of the Indian Legis-
ature during the period prior to the Government of India
Act, 1915. The second is in respect of its |legislative power
after the Governnent of India Act, 1935, as anended by the
I ndi an | ndependence Act of 1947. 'The last is in respect of
the power of the Indian Parliament under the present Consti -
tution of 1950. It is therefore necessary to have an idea of
the legislative powers of the |Indian Legislature during
those three periods. Wthout going into unnecessary details,
it will not be out of place to know the historical  back-
ground. The East India Conpany first started its operations
as a trading conpany in India and gradual |l y-acquired politi-
cal influence. The Crown in England becane the |egislative
authority in respect of areas which had cone ~under the
control of the East India Conpany. The Indian Councils. Act
of 1861, section 22, gave power to the Governor-General in
Council, with additional nom nated menbers, to make /|aws.
The constitutional position therefore was that the British
Parliament was the sovereign body which passed the  |Indian
Councils Act. It gave the Governor-Ceneral in Council \iin his
| egi sl ative capacity powers to make | aws over the territo-
ries in India under the governance of the Crowmn. Under the
English Constitution the British Parlianent with its |egis-
lative authority in the King and the two Houses of Parlia-
ment is suprene and its sovereignty cannot be challenged
anywhere. It has no witten Charter to define or limt its
power and authority. Its powers are a result of convention
but are now recogni sed as conpletely absolute, uncontrolled
and unfettered. Sir Cecil Cart in his book on English Adm n-
istrative Law at page 15 observes: "A nore basic difference
between the Constitutions of the United States and Britain
is the notorious fact that Britain has no witten Constitu-
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tion, no fundanental statute which serves as a touchstone
for all other legislation and which cannot be altered save
by. sone specially solemm and dilatory process. In Britain
the King in Parlianent is all powerful. There is no Act

whi ch cannot be passed and will not be valid within
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the ordinary limts of judicial interpretation ............
Even Magna Carts is not inviolate ......... The efficient

secret of the English Constitution was the close union and
nearly conplete fusion of the executive and |egislative
powers. |In other words by the system of Cabinet Governnent
the executive aut hority is entrusted to a conmttee
consi sting of nenbers of the dom nant party in the |egisla-
ture and in the country."

In Hal shury’s Laws of England, Vol. VI, Article 429, it
is further stated that it is for this reason that there is
no |aw which the King in Parliament cannot nake or unmake
whet her~ relating to the Constitution itself or otherw se;
there is no necessity as in States whose Constitutions are
drawn up ina fixed and rigid formand contained in witten
docunents for the existence of ajudicial body to determne
whet her any particular legislative Act is within the consti -
tutional powers of Parliament or not; and | aws affecting the
Constitution itself may be enacted with the same ease and
subj ect to the sane procedure as ordinary laws. In England,
when occasi ons of confernent of powers on subordinate bodies
becamre frequent and assumed | arger scope, questions about
the advisability of that procedure were raised and a Conmit-
tee on the Mnister’s Powers, what is generally descri bed
as the Donoughnore Committee was appointed.  The. Committee
recommended that certain cautions should be observed by the
Parliament in the matter of confernen of such powers on
subordinate bodies. This is natural because of the well-
recogni sed doctrine of the English Constitution that Parlia-
ment is suprene and absol ute and no | egislation can contro
its powers.

Such a legislative body which is suprenme has thus cer-
tain principal characteristics. It is inproper to  use the
word "constitutional" in respect of |aws passed by such a
sovereign body. The question of constitutionality can arise
only if there is sone touchstone by which the question could

be decided. In respect of a sovereign body |ike the British
Parliament there is no
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touchstone. They are all laws and there is no distinction in

the | aws passed by the Parlianent as constitutional -or other
aws. Such |laws are changed by the same body with the same
ease as any other law. Wat law follows fromthis is that no
court or authority has any right to pronounce that any Act
of Parliament is unconstitutional. In Dicey's Law  of the
Constitution, 9th Edition, in considering the Constitution
of France,it was observed that the supreme |egislative power
under the Republic was not vested in the ordinary Parlianment
of two Chanbers, but in a National Assenbly or Congress
conposed of the Chanber of Deputies and the Senate sitting
together. The Constitutions of France which in this respect
were simlar to those of Continental polities exhibited as
conpared with the expansiveness or flexibility of English
institutions that characteristic which was described by the
author as rigid. A flexible constitution was one under which
every |aw of every description can legally be changed wth
the sanme ease and in the sane nanner by one and the sane
body. The flexibility of the British Constitution consists
in the right of the Crown and the two Houses to nodify or
repeal any |aw whatever. They can nodify or.repeal in the
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same manner in which they can pass an Act enabling a conpany
to nmmke a new railway from Oxford to London. Therefore, in
Engl and | aws are called constitutional because they refer to
subj ects proposed to affect the fundanental institutions of
the State and not because they are legally nore sacred or
difficult to change than other |aws. Under the circunstances
the term"constitutional |aw or enactnent” is rarely applied
to any English statute to give a definite description toits
character. Under arigid constitution, the term "consti-
tutional” nmeans that a particular enactnment belongs to the
articles of the constitution and cannot be legally changed
with the sane ease and in the sane manner as ordinary | aws,
and it 1is because of this characteristic that courts are
invested with powers to determine whether a particular
legislation is pernmitted or not by the constitution. Such a
guesti on can
760
never .arise in respect of an enactrment of the British
Par | i ament'.

As ‘agai nst this, the Governor-General in Council wth
| egi sl ative powers established under the Indian Council s
Act stood in a different position. Its charter was the
Indian Councils Act. Its powers were there necessarily
defined and |imted.. That power, again, at any tinme could
be withdrawn, altered and expanded or further curtailed.
Moreover, as the powers were conferred by an Act of the
British parlianment, the question whether the action of the
CGovernor-Ceneral in ' Council in hislegislative capacity was
within or wthout its |egislative power was always capable
of bei ng rai sed and decided by a court of law. In Dicey's
Law of the Constitution, 9th Edition the author has distin-
guished the position of a sovereign legislature and a
subordi nat e | aw maki ng body. The distinction is drawm from

the fact that the subordinate |l egislatures have a limted
power of making laws. At page 99, ~he has specifically
considered the position of the | egislative Council of
British India prior to 1915 and (stated as follows:--"Laws
are made for British India by a Legislative Council having
very w de powers of Legislation. . This Council, or, as it

is technically expressed, the Governor-GCGeneral in Council
can pass laws as inmportant as any Acts passed by the Brit-
i sh Parliament. But the authority of the Council in - the
way of |law naking is as conpletely subordinate to, and as
much dependent upon, Acts of Parlianent as is the power ~ of
the London and North Western Railway Conpany to nake  bye-
laws ...... Now observe, that under these Acts the Indian
Council is in the strictest sense a non-sovereign |egisla-
tive body, and this independently of the fact that the
| aws or regul ations made by the Governor-General in Counci
can be annulled or disallowed by the Crown; and note that
the position of the Council exhibits all the marks<or ' notes
of legislative subordination. (1) The Council is bound by a
| arge nunber of rules which cannot be changed by the ' Indian
| egislative body itself and which can be changed by the
superior power of the Inperial parlianent.
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(2) The Acts themselves, fromwhich the Council derives its
aut hority, cannot be changed by the Council and...... t hey
stand in marked contrast with the laws or regulations which
the Council is empowered to nake. These fundanmental rules

contain, it nust be added, a nunber of specific restrictions
on the subjects with regard to which the Council may |egis-
late ...... (3) The courts in India ...... may, when the
occasi on arises, pronounce upon the validity or constitu-
tionality of laws made by the Indian Council." It is there-
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fore clear that the Indian Legislature in 1861 and upto 1915
was a subordinate |egislature and not a sovereign |egisla-
ture.

At this stage it may again be noticed that the Govern-
ment was unitary and not federal. There was no distribution
of legislative powers as between the Centre and the differ-
ent Provinces. Another inmportant factor to be borne in mnd
is that while the British Parlianment was suprene, its execu-
tive Governnment cane into power and renmmined in power so
long only as the Parliament allowed it to remain and the
Parliament itself was not dissolved. The result is that the
executive governnent was a part of the legislature and the
| egi slature controlled the actions of the executive. |ndeed,
the legislature was thus suprene and was in a position
effectively to direct the actions of the executive govern-
ment. In India the position was quite different if not the
reverse. The Governor-Ceneral was appointed by the Crown and
even after the expansion of the legislative body before the
Government  of India Act of 1915 in nunbers, it had no con-
trol over the executive. |In respect of the Indian Legisla-
ture functioning prior to the Governnment of India Act of
1915 the control fromthe Secretary of State was justified
on the ground that the Provincial Legislatures were but an
enl argenent of the executive governnent for the purpose of
making laws and 'were no nore than nmere  advisory bodies
wi t hout any senbl ance of power. The executive Government of
I ndia was not responsible to the Indian Legislature and the
conposition of the'lndian Legislature was such that the
executive officers
762
together with the nomi nated nmenbers constituted the majority
in the Legislature. The result was that the Legislative
Council was practically a creature of the executive Govern-
ment of India and its functions were practically limted to

registering the decrees of the executive government. It
woul d not be wong, according to M. Cowell in his Ilecture
on "Courts and Legislative Authorities in India," to de-
scribe the laws nade in the Legislative Councils as in
reality the orders of CGovernment. Every Bill passed by the

CGovernor Ceneral’s Council required his assent to becone an
Act . The Indian Councils Act of 1892 enpowered the
CGovernor-Ceneral in Council, with the approval of the Secre-
tary of State in Council, to make regulations as to the
condi tions under which nonination of the additional nenbers
should be made. The word ‘el ection’ was carefully avoided.
The existence of a strong official block in the Councils was
the inportant feature of the Act. As noticed by a witer on
Indian Constitution, the Governnent naintained a tight and
cl ose control over the conduct of official menbers in the
Legislature and they were not allowed to vote as they
pl eased. They were not expected to ask questions . or nove
resolutions or (in sone Councils) to intervene in debate
wi t hout Government’s approval. Their main function was to
vote--to vote wth the Government. However eloquent the
non-of ficial speakers mght talk and however reasonable and
wei ghty their argunents might be, when the tinme for voting
came the silent official flanks stepped in and decided the
matter against them Al these factors contributed to the
unreality of the proceedings in the Council because the
nunber of el ected nenbers was small and the issue was often
known beforehand. Speaking in the. House of Lords in Decem
ber 1908 on the Bill which resulted in the Governnent of
India Act of 1909, Lord Morley, the then Secretary of State
for India, declared: "If | were attenpting to set up a
Parliamentary systemin India, or if it could be said that
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this chapter of rules led directly or necessarily up to the

establ i shnent of a Parlianentary systemin India. | for one
woul d have
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nothing at all todowthit ......... A Parliamentary
system is not at all the goal to which I wuld for one
nonent aspire." The constitution of the Central Legislative
Council under the Regul ati on of Novenber, 1909, as revised

in 1912, was this:
Ordi nary nenbers of the Governor Gene-

ral’s Council, The Commander -i n- Chi ef

and the Lt.-CGovernor - 8

Nom nat ed nenbers of whomnot nore

than 28 nust be officials - 33

El ected nmenbers, .... 27
and

The Gover nor - Gener al e 1

The  ‘executive government was thus suprene and was not
bound to obey or carry out the nandates of the |egislature.
I nstances where Finance Bills were rejected and other Bills
wer e backed by the popul ar feeling and whi ch deci sions t he
Covernor-Ceneral overruled, are well " known. The Indian
Legi slature was powerless to do anything in the matter.
Wthout the consent of the executive -governnment no Bil
could be nmde into an Act nor an Act coul d be anended or
repeal ed without its consent. The possibility of the Legis-
lature recalling the power given-tinder an Act to the execu-
tive against the latter’s consent was therefore nil. Once an
Act giving such power (like the Del hi Laws Act) was passed,
practically the power was irrevocable. In ny opinion, it is
quite inproper to conpare the power and -position of the
Indian Legislature so established and functioning with the
suprenme and sovereign character of the British Parlianment.

The | egislative power of the Indian Legislature cane to
be changed as a result of the Act (of 1915 by the creation of
Provincial legislatures. | do not propose to go ‘into the
details of the changes, except to the extent they are di-
rectly material for the discussion of the questions submt-
ted for the Court’s opinion, D archy
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was thus created but there was no federation under the Act
of 1915. Under the Governnent of India Act, 1935, the |egis-
| ati ve powers were distributed between the Central |[egisla-
ture and the Provincial |egislature, each being given exclu-
sive powers in respect of certain items nentionedin Lists |
and Il of the Seventh Schedule. List IIl contained subjects
on which it was open to the Centre or the Province to legis-
late and the residuary power of |egislation was controlled

by section 104. This Act however was still passed- by the
British Parlianent and therefore the powers of the  |Indian
Central legislature as well as the Provincial |egislatures

wer e capabl e of being altered, expanded or |limted according
to the desire of the British Parliament without the Indian
| egi slature or the people of India having any voice in the

matter. Even under this Act, the executive governnent was
not responsible to the Central Legislature or the Provincia
Legi slature, as the case may be. | enphasize this aspect

because it shows that there was no fusion of |egislative and
executive powers as was the case with the Constitution in
Engl and. The result of the Indian | ndependence Act, 1947,
was to renove the authority of the British Parlianent to
make any laws for India. The Indian Central Legislature was
gi ven power to convert itself into a Constituent Assenbly to
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frane a Constitution for India, including the power to amend
or repeal the Governnent of India Act, 1935, which till the

new Constitution was adopted, was to be the Constitution of
the country. Even with that change it may be noticed that
the executive government was not responsible to the Centra
Legislature. In fact with the renoval of the control of the
Parlianment it ceased to be responsible to anyone.

Under the Constitution of India as adopted on the 26th
of January, 1950, the executive government of the Union is
vested in the President acting on the advice of the Mnis-

ters. A Parlianment is established to make laws and a Su-
preme Court is established with the powers defined in dif-
ferent articles of the  Constitution. The executi ve,
| egislative and judicia
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functions of the Governnent, which have to be discharged,
were thus distributed but the articles giving power to these
bodi es - do not vest the legislative or judicial powers in
these bodi'es expressly. Under the Constitution of India, the
M nisters are responsible to the legislatures and to that
extent the scheme of the British Parliament is adopted in
the Constitution. Wile however that characteristic of the
British Parlianent is given to the Indian Legislature, the
principal point of distinction between the British Parlia-
ment and the Indian Parlianment remains and that is that the
Indian Parliament is the creature of the Constitution of
India and its powers, rights, privileges and obligations
have to be found in'the relevant articles of the Constitu-
tion of India. It is not a sovereign body, ‘uncontrolled
with wunlimted powers.  The Constitution of 1ndia has con-
ferred on the Indian Parlianment powers to nmke laws in
respect of matters specified in the appropriate places and
Schedul es, and curtailed its rights and powers under certain
other articles and in particular by thearticles found in
Chapter 111 dealing with Fundamental Rights. In case of
emergency where the safety of the Union of India is in
danger, the President is given express power to suspend the
Constitution and assune all legislative powers. Sinmilarly.
in the event of the breaking.down of the administrative
machi nery of a State, the President is given  powers under
article 257 to assune both | egislative and executive powers
in the manner and to the extent found in the article. There
can be no doubt that subject to all these Ilinitations and
controls, within the scope of its powers and on the subjects
on which it is enpowered to make awbthe  Legislature is
supreme and its powers are plenary.

The inportant question underlying the three  questions
submtted for the Court’s consideration is what is described
as the del egation of legislative powers. A |legislative / body
which is sovereign |ike an autocratic ruler has power to do
anything. It may, like a Ruler, by an individual <decision
direct that a certain person nay be put to death or ‘a cer-
tain property may be
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taken over by the State. A body of such character may have
power to nom nate soneone who can exercise all its powers
and meke all its decisions. This is possible to be done

because there is no authority or tribunal which can question
the right or power of the authority to do so.

The contentions wurged on behalf of the President of
India are that legislative power carries with it a power of
del egation to any person the legislature nmay choose to
appoi nt. Whether sovereign or subordinate, the |egislative
authority can so delegate its function if the del egati on can
stand three tests. (1) It nmust be a delegation in respect of
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a subject or matter which is within the scope of the |Iegis-
lative power of the body nmeking the delegation. (2) Such
power of delegation is not negatived by the instrunent by
which the legislative body is created or established. And
(3) it does not create another |egislative body having the
same powers and to discharge the sane functions which it
itself has, if the creation of such a body is prohibited by
the instrunent which establishes the legislative body it-
self. It was urged that in the ease of an unwitten consti-
tution, like the British Parlianment there can De no affirm
ative limtation or negative prohibition agai nst del egation
and therefore the power of delegation is included to the
fullest extent within the power of legislation. The British
Parliament can efface itself or even abdicate because it has
a power to pass the next day a |law repealing or annulling
the previous day’'s legislation. Wen the British Parlianent
established | egislative bodies in India, Canada and Austra-
lia by Acts of the British Parlianment, the legislatures so
establ i shed, although in a sense subordi nate, because their
exi stence depended on the Acts of the British Parlianment and
whi ch existence could be termnated or further | et-
tered by an Act of the British Parlianment, neverthe-
|l ess are suprene with plenary powers of the sane nature as
the British Parlianment, on the subjects and matters wthin
their respective /legislative authority. As the power of
del egation is
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included in the power of |legislation, these |egislative
bodi es have al so, subject to thethree |imtations mentioned
above, full power of delegation in their turn. These |egis-
|ative bodies were not agents of the British Parliament.
Not bei ng agents or delegates of the British Parlianment, the
doctri ne del egata potestas non potest del egare cannot. apply
to their actions and if these |egislatures del egate powers
to sonme other authority to nake rules or regulations, or
aut hori se the executive governnent to enforce | aws nmade by
them or other legislatures wholly or in part and 'with or
wi thout restrictions or nodifications, the | egislatures are
perfectly conpetent to do so. The history of legislation in
Engl and and |India and the other Dominions -supports this
contention. It is recognised as a |legislative practice and
is seen in several Acts passed by the | egislatures of the
Dom nions and in India. Such delegation of the |egislative
functions has been recogni sed over a series of years by the
Judicial Committee of the Privy Council and it is too late
to contest the validity of such delegation. It was lastly
contended that the observations of the Federal =~ Court in
Jatindra Nath Gupta v. Province of Bihar(1l), tending to show
that del egation was not permssible, required to be recon-
si der ed.

Bef ore considering these argunents in detail, I-think it
is essential to appreciate clearly what is conveyed by the
word "del egation’’. That word is not used, either in discus-
sions or even in sone decisions of the courts, with the sane
nmeani ng. Wen a legislative body passes an Act it —has
exercised its legislative function. The essentials of such
function are the determ nation of the |egislative policy and
its formulation as a rule of conduct. These essentials are
the characteristics of a legislature by itself. It has
nothing to do with the principle of division of powers found
in the Constitution of the United States of America. Those
essentials are preserved, when the legislature specifies the
basi ¢ concl usi ons of fact, upon ascertai nnent of which, from
rel evant data, by a designated adm nistrative agency,

(1) [1949] F.C.R 595.
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it ordains that its statutory command is to be effective

The | egislature having thus nmade its laws, it is clear that
every detail for working it out and for carrying the enact-
ments into operation and effect may be done by the |egisla-
ture or may be left to another subordinate agency or to sone
executive officer. Wile this also is sonetines described
as a delegation of legislative powers, in essence it is
di fferent from del egation of |egislative power which nmeans a
deternmination of the legislative policy and formulation of
the sane as a rule of conduct. | find that the word "del ega-
tion" is quite often used without bearing this fundanmenta

distinction in mnd. Wile the so-called del egation, which
enmpowers the naking of rules and regulations, has been
recognised as ancillary to the power to define |egislative
policy and fornulate therule of conduct, the inportant
guestion raised by the Attorney-CGeneral is in respect of the
right of the legislature to delegate the legislative func-
tions strictly so called.

In support of his contention that the |egislative power
of the Indian Legislature carriedwith it the power of
del egation, the Attorney-GCeneral relied on several decisions
of the Judicial Committee of the Privy Council and decisions
of the Suprene Court of Canada and Australia. The first s
The Queen v. Burah(1l). Act XXI| of 1869 of the Council of
the Governor General of India for making |laws and regula-
tions was an Act to renmove the Garo Hills fromthe jurisdic-
tion of the tribunals established under the CGeneral Regul a-
tions and Acts passed by any legislature in British India
and provided that "no Act hereafter passed by the Council of
the Governor-General for making |aws and regul ations shal
be deened to extend to any part of the said territory unless
the sane was specifically nanmed therein." The admi nistration
of civil and crimnal justice within thesaid territory was
vested in such officers as the Lieutenant-Covernor may from
time to tinme appoint. Sections 8and 9 of the said Act
provided as follows :--

(1) 51. A 178,
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"Section 8. The said Lieutenant-Covernor nmay from tine
to tinme, by notification in the Calcutta Gazette, extend to
the said territory any law, or any portion of any |aw, ~ now
in force in the other territories subject to his Government,
or which may hereafter be enacted by the Council~ of the
Governor-CGeneral ,or of the said Lieutenant-CGovernor. for
maki ng | aws and regul ations, and nmay on making such exten-
sion direct by whom any powers of duties incident to the
provi sions so extended shall be exercised or perfornmed, and
make any order which he shall deemrequisite for carrying
such provisions into operation."

"Section 9. The said Lieutenant-Covernor may from tine
to time, by notification in the Calcutta Gazette, ' extend
mutatis rmutandis all or any of the provisions contained in
the other sections of this Act to the Jaintia Hills, the
Nags Hills, and to such portion of the Khasi Hlls as for
the time being forns part of British India.

Every such notification shall specify the boundaries of
the territories to which it applies.”

The Li eutenant - Governor of Bengal issued a notification
in exercise of the power conferred on himby section 9 and
extended the provisions of the said Act to the territory
known as the Khasi and Jaintia Hills and excluded therefrom
the jurisdiction of the ordinary civil and crinminal courts.
By a ngjority judgnent the Calcutta H gh Court decided that
the said notification had no | egal force or effect. 1In the
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Calcutta H gh Court, M. Kennedy, counsel for the Crown,
boldly clainmed for the Indian Legislative Council the power
to transfer legislative functions to the Lieutenant-Governor
of Bengal and Markby J. franed the question for decision as
foll ows: "Can the Legislature confer on the Lieutenant-
Covernor | egislative power?" Answer: "It is a general prin-
ciple of lawin India that any substantial delegation of
| egislative authority by the Legislature of this country is
void."

Lord Sel bourne after agreeing with the H gh Court that
Act XXI'1 of 1869 was within the |egislative
770
power of the Governor-General in Council, considered the
limted question whether consistently with that view the 9th
section of that Act ought nevertheless to be held void and
of no effect. The Board noticed that the majority of the
Judges of the Calcutta H gh Court based their decision on
the view that the 9th section was not |egislation but was a
del egation of |egislative power.  They noticed that in the
| eadi ng- judgnent~ Markby J. the principle of agency was
relied upon and the Indian Legislature seened to be regarded
an agent del egate, acting under a man.date fromthe |nperia
Parliament. They rejectedthis view They observed: "The
Indian Legislature has powers expressly limted by the Act
of the Inperial Parlianment. which created it, and it can, of

course, do nothing beyond the limts  which circunscribe
these powers. But, when acting within those lints, it is
not. in any sense an agent or delegate of the Inperia

Parliament, but has, and was intended to have, plenary
powers of legislation, as |arge, and of the sane nature as
those of Parlianent itself.” The established courts of
justice, when a question arises whether the prescribed
[imts have been exceeded, nust of necessity determ ne that
qguestion; and the only way in which they. can properly do.
so, is by looking to the terns of the instrunent by which

affirmatively, the legislative powers were created, and by
which, negatively, they are restricted. If what has been
done is legislation, within the general scope of the affirm
ative words which give the power, and if it violates no
express condition or restriction by which that power is
[limted ...... it is not for any court of justice to
inquire further, or to enlarge constructively those condi-
tions and restrictions.

"Their Lordships agree that the Governor-GCeneral in
Council could not, by any form of enactnent, create in
India and arm wth general legislative authority, a new
| egi sl ati ve power not created or authorised by the Councils
Act. Nothing of that kind has, in their Lordshi ps opinion
been done or attenpted in the present case. What has / been

done is this. The Governor-General in Council has det er -
mned in the
771

due and ordi nary course of |legislation, to remove a particu-
lar district fromthe jurisdiction of the ordinary courts
and offices, and to place it under new courts and offices,
to be appointed by and responsible to the Lieut.-Governor of
Bengal ; leaving it to the Lieut.Governor to say at what tine
that change shall take place; and also enabling himnot to
make what | aws he pleases for that or any other district,
but to apply by public notification to that district any
law, or part of a law, which either already was, or from
time to tinme mght be, in force by proper legislative
authority, in the other territories subject to his gov-
ernment. The | egislature deternmined that, so far, a
certain change should take place; but that it was expedi -
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ent to leave the tine and the manner of carrying it into
effect to the discretion of the Lieut.-Governor; and also,
that the laws which were or might be in force in the other
territories subject to the same CGovernment were such as it
m ght be fit and proper to apply to this district also; but
that, as it was not certain that all those |laws, and every
part of them could with equal convenience be so applied, it
was expedient, on that point also, to entrust a discretion
to the Lieut.-CGovernor. This having been done as to the
Garo Hills, what was done as to the Khasi and. Jaintia Hlls
? The legislature decided that it was fit and proper that
the adjoining district of the Khasi and Jaintia Hills should
al so be renoved fromthe jurisdiction of the existing courts
and brought under the sane provisions wth the Gar o

Hills ...... i f and when the Lieut.-Governor should think
it desirable to do so; and-that it was al so possible that it
m ght be expedient that not all, but some only, of those

provi si.ons should be applied to that adjoining district; and
accordingly the |legislature entrusted for these purposes
al so a di'scretionary power to the Lieut.-Governor."

The inportant part of the decision, dealing with the the

guestion before themwas in these ternms :--"Their Lordships
think that it is a fallacy to speak of the
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powers thus conferred upon the Lieut.-Governor (large as
they wundoubtedly are) as if, when they were exercised the
efficacy of the acts done under them woul d be due to any
other legislative authority than that of the Governor-Cener-
al in Council. Their whole operation is directly and inmmre-
diately wunder and by virtue of this Act (XXI" of 1869) it-
sel f. The proper |egislature has exercised its judgment as
to place, person, laws powers and the result of that |judg-
nment has been to legislate conditionally as to all  these
things. The conditions having been fulfilled, the |egisla-
tion is now absolute. Where plenary powers of |egislation
exist as to particular subjects, whether in an Inperial or
in a Provincial Legislature, they may (in their Lordships
judgrment) be well exercised, either absolutely or condition-
ally. Legislation, conditional on the wuse of  particular
powers, or on the exercise of a limted discretion, entrust-
ed by the legislature to persons in whomit places confi-
dence, is no uncommon thing;and, in many circunmstances, it
may be highly convenient. The British Statute Book _abounds
with exanples of it: and it cannot be supposed that the
I nperial Parliament did not, when constituting the I'ndian
Legi slature, contenplate this kind of conditional 1egisla-
tion as within the scope of the |egislative powers which is
fromtime to time conferred. It certainly used no words to
exclude it." (The italics are mne). They then nentioned by
way of illustrations the power given to the Governor-Genera
in Council (not in his legislative capacity) to extend the
Code of Gvil Procedure and Code of Criminal Procedure by
section 385, Civil Procedure Code. and section 445, Crim na
Procedure Code, to different territories. They held that a
di fferent conclusion will be casting doubt upon the validity
of a long series of legislation, appropriate, as far as they
can judge, to the peculiar circunstances of |India; great
part of which belongs to the period antecedent to the vyear
1861, and must therefore be presuned to have been known to
and in the view of, the Inperial Parliament, when the Coun-
cils Act of that year was passed. For such doubt their
Lordshi ps were unabl e
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to discover any foundation either in the affirmative or in
the negative words of the Act before them
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I have quoted in extenso extracts from this judgnent
because it is considered the foundation for the argunent
advanced by the | earned Attorney-General. In nmy opinion this
judgrment does not support the contention as urged. The
Privy Council noted the followi ng: (1) That the Garo Hills
were renoved by the Act fromthe jurisdiction of the ordi-
nary courts. (2) That in respect of the Khasi and Jaintia
Hlls the sane position had been arrived at. (:3) That the
power was to be exercised over areas which, notwi thstanding
the Act, remmined under the adninistrative control of the
Li eut.-CGovernor. (4) That the authority given to t he
Li eut. - Governor was not to pass new | aws but only to extend
Acts which were passed by the Lieut.Governor. or the Gover-
nor-Ceneral in respect of the Province both being conpetent
| egi slatures for the area in question. He was not given any
power to nodi fy any law. (5) They rejected the view of the
majority of the Judges of the Calcutta H gh Court that the
I ndi an Legi sl ature was a del egate or an agent of the British
Parlianment. (6) That within the powers conferred on the
Indian Legislature it was suprene and its powers were as
pl enary and of the same nature as the British Parlianment.
(7) That by the legislation the Indian Parlianment had not
created a legislativebody with all the powers which it had.
(8) The objection on the ground of del egation was rejected
because what was done was not delegation at all but it was
conditional |egislation. Thr oughout the ‘judgnment it s
nowhere suggested that the answer of Markby J. to the ques-
tion framed by him (and quoted earlier in this judgnment) was
i ncorrect. (9) It enphasized that the order of the Lieut-
CGovernor derived its sanction fromthe Act of the Governor-
General and not because it was an order of the Lieut.-Cover-
nor. (10) That in the |egislation of the Gover nor - Gener a
in Council (legislative) all that was necessary to consti-
tute legislation was found. This applied equally to future
l aws as the appropriate |egislative body for the area was
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the same. This decision therefore carefully and deli berate-
Iy did not endorse the contention that the power of del ega-
tion was contained in the power of |legislation. ~ The Board
after affirmng that what was done was no delegation at al
held that the legislation was only conditional |egislation:

In Enperor v. Benoari Lal Sarma and others (1), the
guestion arose about the Special Crimnal Courts O dinance
11 of 1942, issued by the Governor-CGeneral under the powers
vested in himon the declaration of an energency on the
outbreak of war. The validity of that Ordinance was chal -
lenged in India either (1) because the |anguage of the
section showed that the Governor-General, notw thstanding
the preanble, did not consider that an energency exi st ed
but was nmaki ng provision in case one should arise in future,
or (2) else because the section anpbunted to what was called
del egated | egi sl ati on by which the Governor General wthout
| egal authority sought to pass the decision as to whether an
enmergency existed, to the Provincial Government instead  of
deciding it for hinself. The relevant provision of the
Government of India Act, 1935, was in these terns:

"T72. The Governor-Ceneral may, in cases of energency,
make and pronul gate ordi nances for the peace and good gov-
ernment of British India or any part thereof, and any Odi-
nance so made shall for the space of not nmore than six
nonths fromits pronulgation, have the like force of law as
an Act passed by the Indian Legislature;but the power of
maki ng Ordi nances under this section is subject to the Iike
restrictions as the power of the Indian Legislature to nake
l aws; and any Ordinance made under this section is subject
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to the |Ilike disallowance as an Act passed by the Indian
Legi sl ature and may be controlled or superseded by any such
Act . "

In rejecting this second objection, their Lordships
observed that under paragraph 72 of Schedule 9, the Gover-
nor - General hinmself nmust discharge the duty of
(ry 72 1. A 27.
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| egi sl ation and cannot transfer it to other authorities. But
the Governor-General had not delegated his |Ilegislative
powers at all. After stating again that what was done was
not del egated legislation at all, but was. nmerely an exanple
of the not uncommon | egislative arrangenent by which the
| ocal application of the provision of a statute is deter-
m ned by the judgnment of a local administrative body as to
its necessity, their Lordships disagreed with the nmajority
vi ew of the Federal Court that what was done was del egation
of legislative functions. |f the power of delegation was
contained  in-the power of |egislation as wide as contended
by the ‘Attorney-General, there appears no reason why the
Privy Council should have rejected the argunment that the Act
was an act of delegation and upheld its wvalidity on the
ground that it was conditional |egislation. Mreover they
reaffirmed the foll'owing passage from Russell v. The Queen
(1): "The short answer to this objection (against del egation
of legislative power) is that the Act does not del egate any
| egi slative powers whatever. It contains within itself the
whole legislation.on the matters with which it deals. The
provision that certain parts of the Act shall. cone into
operation only on the petition of a majority  electors does
not confer on these persons powers to |legislate.  Parlianent
itself enacts the condition and everything which is to
follow upon the condition being fulfilled. Condi ti ona
| egislation of this kind is in many cases convenient, and is
certainly not unusual, and the power so to |egislate cannot
be denied to the Parlianent of Canada when the subject of
legislation is wthin its conpetency." (The italics are
mne). Support for this last nmentioned statenment was / found
in the decision of the Privy Council in The Queen wv.
Burah(2). It is clear that this decision does not carry the
matter further. Even though this was a war neasure the
Board enphasized that the Governor-Ceneral  nust hinself
di scharge the duty of legislation and cannot transfer-it to
other authorities. They exani ned the inpugned Act and
(1) 7 App. Cas. 629.
(2) 51.A 178.
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came to the conclusion that it contained within itself the
whole legislation on the matters with which it dealt’ and
there was no del egation of |egislative functions.

A close scrutiny of these decisions and the observations

contained therein, in nmy opinion, clearly discloses that
i nst ead of supporting the proposition urged by t he
Attorney-General inpliedly that contention is negatived.

Wil e the Judicial Commttee has pointed out chat the I|ndian
Legi sl ature had plenary powers to legislate on the subjects
falling within its powers and that those powers were of the
sane nature and as suprene as the British Parlianent, they
do not endorse the contention that the Indian Legislature,
except that it could not create another body with the same
powers as it has, or in other words, efface itself, had
unlimted powers of del egation. Wen the argunent of the
power of the Indian Legislature to delegate |egislative
powers in that manner to subordinate bodies was directly
urged before the Privy Council, in each one of their deci-
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sions the Judicial Conmttee has repudi ated the suggestion
and held that what was done was not delegation but was
subsidiary legislation or conditional |egislation. Thus
while the Board has reiterated its views that the powers of
the Indian Legislature were "as plenary and of the sane
nature as the British Parlianent” no one, in no case, and in
no circunstances, during the | ast seventy years, has stated
that the Indian Legislature has power of delegation (as
contended in this case) and which woul d have been a direct,
pl ain, obvious and conclusive answer to the argunent.
Instead of that, they have exam ned the inmpugned |egislation
in each case and pronounced on its validity on the ground
that it was conditional or subsidiary legislation. The sane

attitude is adopted by the Privy Council in respect of the
Canadi an Constitution. The  expressions "subsidiary" or
"conditional legislation" are used to indicate that the

powers conferred on the subordinate bodies were not powers
of legislation but powers conferred only to carry the enact-
nment into operation and effect, or that the Legislature
havi ng " di scharged | egislative functions had specified the
basi ¢ concl usi-ons of fact upon
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ascertai nnent of which, fromrelevant data by a designated
adm ni strative agency, that body was permtted to bring the
statute into operation. Even in such cases the Board has
expressly pointed out that the force of. these rules, regu-
[ ations or enactnents does not arise out of the decision of
the adninistrative 'or executive authority to bring into
operation the enactrment or the rules franmed thereunder
The authoritative force and binding nature of the sane are
found in the enactnent passed by the |I|egislature itself.
Therefore, a correct reading of these decisions does not
support the contention urged by the Attorney-General

Some decisions of the Privy Council on appeal from the
Suprenme Court of Canada and sone deci-sions of the Suprene
Court of Canada, on the point under di scussion, on which the
| earned Attorney-General relied for his contention, may be
noti ced next. In Hodge v. The Queen(1l), which was 'an appea
fromthe Court of Appeal, Ontario, Canada, a question  about
the validity of the Liquor Licences Act arose.. After hold-
ing that the tenmperance | aws were under section 92 of the
British North America Act for "the good government”, their
Lordshi ps considered the objection that the Inperial Parlia-
nent had conferred no authority on the local legislature to

del egate those powers to the Licence Conm ssioners. In
other words, it was argued that the power conferred by the
Imperial Parlianent on the local |egislature “should be

exercised in full by that body and by that body al one. . The
maxi m del egat a potestas non potest del egare was relied /upon
to support the objection. Their Lordships observed: "The
objection thus raised by the appellants was founded on an
entire msconception of the true character and position of
the Provincial Legislatures. They are in no sense delegates
of, or acting under mandate from the Inperial Parlianent.
When the British North America Act enacted that there should
be a legislature for Ontario and that its Legislative Assem
bly should have exclusive authority to make laws for the
Province and for Provincial purposes in relation to the
matters

(1) 9 App. Cas. 117.

778

enunerated in section 92, it conferred powers, not in any
sense to be exercised by delegation from or as agents of,
the Inperial Parlianent, but authority as plenary and as
anple within the limts prescribed by section 92 as the
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I mperial Parliament in the plenitude of its power possessed
and could bestow. Wthin these linmts of subjects and area
the local legislature is supreme and has the sane authority
as the Inperial Parlianent, or the Parlianent of the Dom n-
i on, would have had under |ike circunstances to confide to a
muni ci pal institution or body of its own creation authority
to nake byel aws or resolutions as to subjects specified the
enactnment, and with the object of carrying the enactnent
into operation and effect.

It is obvious that such authority is ancillary to
I egislation” and without it an attenpt to provide for vary-
ing details and nachinery to carry themout mght become

oppressive or absolutely fail ...... It was argued at the
Bar that a legislature conmitting inportant regulations to
agents or delegates effaces itself. That is not so. It

retains its power intact and can whenever. it pleases de-
stroy the agency it has created and set up another or take
the matter directly into its own hands. How far it shal
seek the aid of subordinate agencies and how long it shal
continue " themare matters for the legislature and not for
the courts of lawto decide." (The italics are mine.) As
regards the creation of new offences, their Lordships ob-
served that if byelaws or resolutions are warranted the
power to enforce them seenmed necessary and equal |y | awf ul

This case also does not help the Attorney-General. It
recogni ses only the grant of power to make regul ati ons which
are "ancillary to |legislation".

In In re The Initiative and Referendum Act (1), the Act
of the Legislative Assenbly of Manitoba was hel d outside the
scope of section 92 of the British North Anerica Act inas-
much as it rendered the Lieut-Governor powerless to prevent
the Act from beconming actual law, if approved by the voters,
even w thout his consent. Their Lordships observed: "Section
92 of the
(1) [1919] A C. 935.
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Act of 1867 entrusts the legislative power in a Province to
its legislature and to that legislature only. No  doubt a
body wi th power of |egislation on the subjects entrusted to
it.so anple as that enjoyed by a Provincial Legislature in
Canada coul d, while preserving its own capacity intact, seek
the assistance of subordinate agenci es as had been done in
Hodge v. The Queen(1), but it does not followthat it can
create and endow with its own capacity a new |egislative
power not created by the Act to which it owes its own exist-
ence. "

In Inre CGeorge Edwin Gray(2), the question of del ega-
tion of powers in respect of the War Measures Act, 19 14,
cane for consideration. The provisions there were very
simlar to the Defence of India Act and the Rules/ nade
thereunder in India during the Wrld War |I. In delivering
judgrment Sir Charles Fitzpatrick C J. observed as follows: -
"The practice of authorising admnistrative bodies to make
regul ations to carry out the object of an Act instead of
setting out all the details of the Act itself is well Kknown
and its legality is unquestioned.’’ He rejected the argunent
that such power cannot be granted to the extent as to enable
the express provisions of a statute to be anended or re-
peal ed, as under the Constitution, Parliament alone is to
make | aws under the Canadi an Constitution. He observed that
Parliament cannot indeed abdicate its function but wthin
reasonable lints at any rate it can delegate its powers to
the executive governnent. Such powers nust necessarily be
subject to determination at any time by Parlianent. He
observed: "l cannot however find anything in that Constitu-
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tional Act which would inpose any limtation on the authori-
ty of the Parlianent of Canada to which the Inperial Parlia-
nment is not subject.” Against the objection that such wide
di scretion should not be left to the executive he observed
that this objection should have been urged when the regula-
tions were submtted to Parlianment for its approval or
better still when the War Measures Act was being discussed.
The Parlianent was the delegating authority and it was for
that body to put any

(1) 9 App. Cas. 117.

(2) 57 S.C.R Canada 150.
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l[imtations on the powers conferred upon the executive. He
then stated: "Qur |egislators were no doubt inpressed in the
hour of peril with the conviction that the safety of the
country was the suprene | aw agai nst which no other |Iaw can
prevail. It is clearly our duty to give effect to their
patrioticintentions."”

In the Chemi cal Reference case(D, Duff C J. set out the
true effect of the decision in the War Measures Act. He held
that the decision of the Privy Council in the Fort Frances’
case(2) had decided the validity of the War Measures Act and
no further question remained in that respect. He stated: "In
In re Gay(3) was involved the principle, which nust be
taken in this Court tobe settled, that an.  Order-in-Counci
in conformty wth the conditions prescribed by, and the
provisions of, the War Measures Act may have the effect of
an Act of Parlianment." The Court considered that the regu-
lations framed by the Governor-General in Council to safe-
guard the supreme interests of the State were made by the

Governor-Ceneral in Council "who was conferred  subordinate
| egi sl ative authority." He stated: "The judgnent  of the
Privy Council in the Fort Frances’' case(2), laid down the

principle that in an energency, such as war, the authority
of the Dominion in respect of legislation relating to the
peace, order and good government of Canada may, in view of
the necessities arising fromthe energency, disable or
over-bear the authority of the Provinces in relation 'to a
vast field in which the Provinces would otherwise have
exclusive jurisdiction. It nust not however be taken for
granted that every matter within the jurisdiction of the
Parliament of Canada even in ordinary tines could be validly
conmmitted by Parlianment to the executive for |egislative
action in the case of an energency." Unlike the Indian
Constitution, in the British North America Act there is no
power to suspend the Constitution or enlarge the |egislative
powers in an enmergency like war. The Courts therefore
stretched the | angugage of the sections to neet the energen-
cy in

(1) [1943] S.C.R Canada 1

(3) [1918] 57 S.C.R Canada 150.

(2) [1923] A.C. 695.
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the highest interest of the country but it also enphasized
that such action was not permissible in ordinary tines.

The War Measures Acts were thus considered by the z
Supreme Court of Canada on a different footing. The question
was of comnpetence but owing to the unusual circunstances and
exi genci es what was stated in the |egislation was considered
a sufficient statement of the |egislative policy. It ap-
pears to be thought that the sane test cannot be applied in
respect of legislation nade in nornal tinmes, in respect of a
permanent statute which is not of limted duration. The
di scussion in Benaori Lal Sarma’s case(l) in the judgnment of
the Privy Council nentioned above may be usefully noted in
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this connection as the legislation in that case was also a
war neasure but was held valid as conditional |egislation

In so far as the observations in the Canadi an decisions go
beyond what is held in the Privy Council decisions, wth
respect, | amunable to agree. It appears that the word
"del egati on" has been given an extended nmeaning in some
observations of the Canadian courts, beyond what is found in
the Privy Council decisions. It is inmportant to notice that

in all the judgnments of the Privy Council, the word "del ega-
tion" as meaning conferment of |egislative functions strict-
ly, is not used at all in respect of the inmpugned |Iegisla-
tion and has been deliberately avoided. Their wvalidity

was upheld on the ground that the legislation was either
conditional or subsidiary or ancillary |egislation

An inportant decision of the Supreme Court of Australia
may be noticed next. In the Victorian Stevedoring and CGener-
al Contracting Conpany Proprietary Ltd. v. Dignan(2), the
qguesti on whet her del egati on of |egislative power was accord-
ing to the Constitution cane to be examned by the High
Court of ‘Australia. It was argued that section 3 of the Act
in question was ultra vires and void in so far as it pur-
ported to authorise the Governor-General to nake regul ations
whi ch (nothwi thstanding anything in any other Act) shal
have
(1) 72 1.A 27. (2) 46 Com L.R 73
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the force of law. ' In the judgnment of Gavan Duffy C.J. and
Starke J. it was stated: "The attack upon the Act itself was
based upon the Anerican Constitutional doctrine that no
| egi sl ative body can del egate to another departnment of the
Government or to any other authority the power either gener-
ally or specially to enact laws. This high prerogative has
been entrusted to its own w sdom judgnent and patriotism
and not to those of other persons and it wll act ultra
vires ii it undertakes to delegate the trust instead of
executing it. (Cooley’ s Principles-of Constitutional  Law,
3rd Edition, p. 111). Roche v. Kronheiner(1) was an authori -
ty for the proposition that an authority of subordinate
| aw- maki ng nmay be invested in the executive. Wuatever ,may
be said for or against that decision I think we should not
now depart fromit." M. Justice D xon considered the argu-
ment fully in these terns: "The validity of this provision
is now attacked upon the ground that it is an attenpt to
grant to the executive a portion of the |legislative power
vested by the Constitution in the Parlianent which is incon-
sistent wth the distribution made by the Constitution of
| egi sl ative, executive and judicial powers. In support of
the rule that Congress cannot invest another organ of . gov-
ernment with |egislative power a second doctrine is relied
upon in America but it has no application to the Australian
Constitution. Because the powers of CGovernnent are- consid-
ered to be derived fromthe authority of the people of the
Uni on no agency to whomthe peopl e have confided a power nay
del egate its exercise. The well-known naxi m del egata potesta
non potest del egare applicable to the | aw of agency in the
general and Common Law is well understood and has had w der
application in the construction of our Federal and State
Constitutions than it has in private laws. No simlar doc-

trine has existed in respect of British Colonial |egisla-
tures, whether erected in virtue the prerogative or by
Imperial Statute...It is inportant to observe that in Aneri-

ca the intrusion of the doctrines of agency into Constitu-
tional interpretation

(1) (1921) 29 Corn. L.R 329.
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has in no way obscured the operation of the separation of
powers. |In the opinion of the Judicial Conmittee a genera

power of |egislation belonging to a |egislature constituted
under a rigid Constitution does not enable it by any form

of enactnent to create and arm with general |egislative
authority a new |l egislative power not created or authorized
by the instrunent by which it is established.” In respect

of the legislation passed during the energency of war and
where the power was strongly relied upon, D xon J. observed:
"It might be considered that the exigencies which nust be
dealt with under the defence power are so many, so great and
so urgent and are so nuch the proper concern of the execu-
tive that fromits very nature the power appears by neces-
sary intendnent to authorise a del egation ot herw se general -
ly forbidden to the legislature ............ I think it
certain that such a provision wuld be supported in Anerica
and the passage in Burah's case appears to apply to it in
whi ch the Judicial Commttee deny that in fact any del ega-
tion there took place ......... ... Thi s does not nean that
a law confiding authority to the executive will be foll owed,
however extensive or vague the subject-natter may be, if it
does not fall outside the boundaries of federal power. Nor
does it nean that the distribution of powers can supply no
consi derati ons or wei ght affecting the
validity  ....../ ... It may be acknow edged that the
manner in which the Constitution acconplishes the separation
of power itself logically and theoretically makes the Par-
[iament the executive repository of the |egislative power of
the Comonweal th. The exi stence in Parlianent of power to
aut hori se subordinate | egi sl'ation may be ~ascribed to a
conception of that |egislative power whi ch depends | ess upon
juristic analysis and perhaps nore upon the history and
usages of British legislation and the theories of  English
law ......... Such subordi nate legislation remains  under
Parliamentary control and is lacking in the independent and
unqual i fied authority which is an attribute of true |egisla-

tive power." He concludes: " But whatever it may be, we
shoul d now adhere to the interpretation
784

whi ch results fromthe decision of Roche v. Kronheimer(1).

This whole discussion shows that the |earned Judge
12,was refuting the argument that because under the Consti -
tution of U S. A such confernent of power would be invalid
it should be held invalid under the Canadian Constitution
al so. He was not dealing with the question raised before us.
Utimately he said that Roche v. Kronheiner(1l) was  concl u-
si ve.

M. Justice Evatt stated that in dealing wth the
doctrine of the-separation of |egislative and executive
powers "it nust be renmenbered that underlying the ~Comron-
wealth frane of governnment there is the notion- of the
British system of an executive which is responsible to
Par | i ament . That system is not in operation under the
United States’ Constitution. He fornulated the larger
proposition that every grant by the Commobnweal th Parlianent
of authority to make rules and regulations, whether the
grantee is the executive government or sone such authority,
is itself a grant of legislative power. The true nature and
quality of the legislative power of the Commonweal th Parli a-
ment involves as a part of its content power to confer |aw
maki ng powers upon authorities other than Parlianment itself.
If such power to issue binding commands may |lawfully be
granted by Parlianent to the executive or other agencies an
increase in the extent of such power cannot of itself inval-
idate the grant. It is true that the extent of the power
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granted will often be a very material circunstance in the
exam nation of the validity of the legislation conferring
the grant.” In this paragraph the | earned Judge appears
certainly to have gone much beyond what had been held in any
previ ous deci sion but he seens to have nade the observations
in those terms because (as he hinmself had stated just previ-
ously) in his view every conferment of power--whether it was
by conditional legislation or ancillary |legislation--was a
del egation of legislative power. He concluded however as
follows:"On final analysis therefore the
(1) (1921) 29 Corn. L.R 329.
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Parlianment of the Comobnwealth is not conpetent to abdicate
its powers of legislation. . This is not because Parlianent
is bound to performany or all of its legislative powers or
functions for it may el ect not to do so and not because the
doctrine of the separation of-powers prevents Parliament
from granting authority to other bodies to make |aws or
byel aws and thereby exercise legislative power for it does
so in alnost every statute but because each and every one of
the | aws passed by Parlianent must answer the description of
aw upon one or nore of the subject-matters stated in the
Consti tution. A law by which Parliament gives all its
| awmaki ng authority to-another body would be bad nerely
because it would fail to pass the test last nentioned."Read
properly, these judgnents therefore do not support the
contention of the |earned Attorney General

The deci sions of 'the Privy Council on appeal from Canada
do not carry the nmatter further. ~In the judgnents of the
two decisions of the Suprenme Court of Canada and the deci -
sion of the Suprene Court of Australia there are observa-
tions which may appear to go beyond the Llinmt nentioned
above. These observations have to beread-in the [light of
the facts of the case and the particular regulation or
enactment before the court in each case. These decisions
also uniformy reiterate that the legislature nmust  perform
its functions and cannot |eave that to any other authority.
Moreover the word "del egation" as stated by Evatt J. in his
judgrment is understood by sone Judges to cover what is

described as subsidiary or conditional |egislation also.
Ther ef ore because at some places in these judgnents the word
"del egation" is used it need not be assuned that the word

necessarily neans del egation of legislative functions, as
understood in the strict sense of the word. The actua
decisions were on the ground that they were -subordinate
I egislation or conditional |egislation. Again, in respect
of the Constitutions of the Dom nions of Canada and Austra-
lia | may observe that the |egislatures of those Dom nions
were not packed, as in India, and their Constitution was
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on denocratic lines. The principle of fusion of powers
bet ween the Legi sl ature and Executive can well be consi dered
in operation in those Dom nions, while as | have pointed out
above there was no such fusion at all so far as the Indian
Constitution in force till 1935 was concerned. Concl usions
therefore based on the fusion of |egislative and executive
powers are not properly applicable to the Indian Constitu-

tion. In my opinion therefore to the extent the observa-
tions in the Canadian and Australian decisions go beyond
what is clearly decided by the Privy Council in respect of

the Indian Legislature, they do not furnish a useful guide
to determne the powers of the Indian Legislature to dele-
gate legislative functions to adm nistrative or executive
aut horities.

The Canadi an and Australian Constitutions are both based
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on Acts of the British Parlianent and therefore are crea-
tures of witten instrunents. To that extent they are
rigid. Moreover in the Australian Constitution in distribut-
ing the powers anmong the | egislative and executive authori-
ties, the word "vest" is used as in the Constitution of the
U S A To that extent the two Constitutions have common
features. There is however no clear. separation of powers
between the |egislature and executive so as to be nutually
and conpletely exclusive and there is fusion of power so
that the Mnisters are thensel ves nenbers of the |egisla-
ture.

Qur attention was drawn to several decisions of the
Suprenme Court of the United States of America nostly to draw
a distinction between the |legislative powers of the Congress
in the United States of Anerica and the |egislative powers
of the legislature under Constitutions prepared on the
British Parlianent” pattern. |t was conceded that as the
Constitution itself provided that the |egislative and execu-
tive powers were to vest exclusively in the legislature and

the executive authority nentioned in the Constitution, it
was not pernissible for one body to delegate this authority
and functions to another body. It nay be noticed that

several decisions of the Suprenme Court of U S. A
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are based on the inconpetence of the delegate to receive the
power sought to be conferred on it. Its conpetence to
function as the executive body is expressly set out in the
Constitution, and it has been thought that ‘inpliedly the
Constitution has thereby prevented such body from receiving
fromthe | egislative body other powers. In view of ny fina
conclusion | shall very briefly notice the position accord-
ing to the U S. A Constitution

In Crawford on Statutory Construction, it is stated as
follows: "So far however as the del egation of any power to
an executive official or Admnistrative Board is concerned,
the |legislature nust declare the policy of the law and fix
the legal principles which are to/control in given cases and
nmust provide a standard to guide the official or the ,Board
enpowered to execute the law. This standard nust not be too

indefinite or general. It may be | aid down in broad genera
terns. It is sufficient if the legislature will lay down _an
intelligible principle to guide the executive or admnistra-
tive official ...... Fromthese difficult criteriait is

apparent that the Congress exercises considerable liberali-
ty towards upholding |egislative delegations if a standard

is established. Such del egations are not subject “to the
objection that the legislative power has been unlawfully
del egated. The filling in nere matters of details within the

policy of, and according to, the |legal principles and stand-
ards, established by the Legislature, is essentially mnis-

terial rather than legislative in character, “even' if
considerable discretion is conferred upon the delegated
authority."

In Hanpton & Co. v. United States(1), Taft C. J. ob-
served: "It is a breach of the national fundanental |aw if

Congress gives up its legislative power and transfers it to
the President or to the judicial branch or if by law it
attenpts to invest itself or its nenbers with either execu-
tive or judicial power. This is not to say that the three
branches are not co-ordinate parts of one GCovernment and
that each in the field of duties
(1) (1928) 276 U.S. 394, 406 & 407.
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may not invoke the action of the two other branches in so
far as the action invoked shall not be an assunption of the
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constitutional field of action of another branch ......
The field of Congress involves all and nmany varieties of
| egislative action and Congress has found it frequently
necessary to use officers of the executive branch wthin
defined limts to secure the exact effect intended by its
act of legislation by vesting discretion in such officers to
make public regulations, interpreting a statute and direct-
ing the details of its executive even to the extent of
provi di ng for penal i zi ng a preach of such
regulations ......... Congress may feel itself unable
conveniently to determ ne exactly when its exercise of the
| egi sl ative power should becone effective, because dependent
on future conditions, and it may | eave the determ nation of
such time to the decision of an executive." He agreed wth
the often cited passage fromthe judgnent of Ranny J. of the
Supreme Court of Chioin Cncinnati W & Z. R Co. V. din-
ton County Comm ssioners (1), viz., "The true distinction
therefore is between the del egati on of power to make the
law which necessarily involves a discretion as to what it
shal | be ‘and conferring an authority or discretion as to its
execution to be exercised under and in pursuance of the |aw.
The first cannot be done; tothe latter no valid objection
can be nade."

In Locke's Appeal (2), it. is slated: . "The proper dis-
tinction is this. /Thelegislature cannot del egate its power
to nmmke a law but it can nake a |l aw to del egate a power to
determ ne sone fact or state of things upon-which the |aw
makes or intends to nake its own action depend. To deny this
would be to stop the wheels of Government. There are many
things wupon which useful |egislation nust depend, which
cannot be known to the law maki ng power, and nust  therefore
be a subject of enquiry and determ nation outside the halls
of legislature."

In Panama Refining Co. v. Ryan (s), it was observed by
Hughes C.J. "The Congress is not-pernmitted to

(1) 1 Ghio St. 88. (3) 293 U S. 388

(2) 72 P. A 491,
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abdicate or transfer to others the essential legislative

functions with which it is vested. ‘Undoubtedly |egislation
nmust often be adapted to conpl ex conditions involving a host
of details with which the National Legislature cannot -dea
directly. The Constitution has never been regarded as
denying to the Congress the necessary resources of flexibil-
ity and practicality which will enable it-to perform its
function in laying down policies and establish standards,
while leaving to selected instrunmentalities the ~“nmaking of
subordinate rules within prescribed limts and the determ -
nation of facts to which the policy as declared by the
legislature is to apply. Wthout capacity to give ~authori-
sations of that sort we should have the anonaly of “a |egis-
lative power which in many circunstances calling for its
exertion would be but a futility but the constant recogni-
tion of the necessity and validity of such provisions —and
the wide range of adm nistrative authority which has been
decl ared by nmeans of them cannot be allowed to obscure the
[imtations of the authority to delegate if our constitu-
tional systemis to be maintained. Similarly, in Schechter
v. United States (1), it is stated: "So long as the policy
is laid down and standard established by a statuten no
unconstitutional del egation of |egislative power is involved
in leaving to selected instrunmentalities the making of
subordinate rules within prescribed linits and the determ -
nation of facts to which the policy as declared by the
legislature is to apply."
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The conplexity of this question of del egation of power
and the consideration of the various decisions in which its
application has led to the support or invalidation of Acts
has been somewhat aptly put by Schwartz on Anerican Adm nis-
trative Law. After quoting fromWyman v. Southend (2) the
observations of Marshall C J. that the Iine has not been
exactly drawn which separates those inmportant subjects which
nmust be entirely regulated by the legislature itself from
those of less interest in which a general provision may be
made and power given to those who are to
(1) 295 U.S. 459.

(2) 10 Weat 1 U. S. 1825.
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act under such general provision to fill up details, the
aut hor points out that the resulting judicial dilema, when
the Anerican courts finally were squarely confronted wth
del egati on cases, was resol ved by the judicious choice of

words to describe the word "del egated power”. The authority
transferred was, in Justice Holmes felicitous phrase,
"softened by a quasi", and the courts were thus able to
grant the fact of delegated legislation and still to deny

the name. This result is well put in Prof. Cushman's syll o-
gi sm

"Maj or prem se: Legislative power cannot be constitu-
tionally del egated by Congress.

M nor premse: It is essential that certain powers be
del egated to adninistrative officers and regul atory comm s-
si ons.

Concl usions: Therefore the powers thus delegated are not
| egi sl ative powers.

They are instead administrative or quasi-legislative
powers. '’

It was argued on behalf of the President that the |egis-
lative practice in India for over eighty years has recog-
nised this kind of delegation and as that is one of the
principles which the court has to bear in mnd in deciding
the wvalidity of Acts of the legislature, this Court should
uphol d that practice. In support of this contention a sched-
ule annexed to the case filed on behalf of the  President,
containing a list of Acts, is relied upon. In my _opinion
out of those, the very few Acts which on a close scrutiny
may be cited as instances, do not establish any such prac-

tice. A few of the instances can be supported as falling
under the description of conditional |egislation or subsid-
iary legislation. | do not discuss this in greater _detai

because wunless the legislative practice is overwhelningly
clear, tolerance or acquiescence in the existence of an Act
wi thout a dispute about its validity being raised in a court
of law for sone years cannot be considered binding, when a
guestion about the validity of such practice is raised and
cones for decision before the Court. In ny opinion, there-
fore; this broad
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contention of the Attorney-Ceneral that the Indian Legisla-
ture prior to 1935 had power to delegate |egislative func-
tions in the sense contended by himis neither supported by
judicial decisions nor by legislative practice.

A fair and close reading and analysis of all these
deci sions of the Privy Council, the judgments of the Supreme
Courts of Canada and Australia wthout stretching and
straining the words and expressions used therein lead nme. to
the conclusion that while a legislature, as a part of its
| egi slative functions, can confer powers to make rules and
regul ations for carrying the enactnment into operation and
effect, and while a legislature has power to lay down the
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policy and principles providing the rule of conduct, and
while it may further provide that on certain data or facts
being found and ascertai ned by an executive authority, the
operation of the Act can be extended to certain areas or may
be brought into force on such determ nation which is de-
scribed as conditional |egislation, the power to delegate
| egislative functions generally is not warranted under the
Constitution of India at any stage. |n cases of energency,
like war where a large latitude has to be necessarily |left
inthe mtter of enforcing regulations to the executive, the
scope of the power to make regulations is very w de, but.
even. in those cases the suggestion that there was del ega-
tion of "legislative functions" has been repudiated. Sim -
larly, varying according to the necessities of the case and
the nature of the legislation, the doctrine of conditiona
| egi slation or subsidiary legislation or ancillary |Iegisla-
tion is equally upheld under all the Constitutions. In ny
opi nion, therefore, the contention urged by the |earned
Attorney-General that |egislative power carries with it a
general power to delegate |egislative functions, so that the
| egislature nay not define its policy at all and nay |ay
down no rule of conduct but that whole thing may be |eft
either to the executive authority or adm nistrative or other

body, is wunsound and not supported by the authorities on
which he relies. | donot think that apart fromthe sover-
ei gn character of
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the British Parlianment which is established as a matter of
convention and whose powers are al so therefore absolute and
unlimted, in any |egislature of any ot her country such
general powers of delegation as clained by the “Attorney-
CGeneral for a legislature, have been recognised or " permt-
t ed.

It was contended by the | earned Attorney-Ceneral that
under the power of delegation the legislative body cannot
abdicate or efface itself.  That was its limt. It was
argued that so long as the legislature had power to contro
the actions of the body to which power was del egated, that
so long as the actions of such body were capable of  being
revoked there was no abdication or effacenent. In  support
of this argument sone reliance was placed on certain obser-
vations in the judgnents of the Privy Council in the cases
mentioned above. It should be noticed that the Board was
expressing its views to support the conclusion that the
particular piece of legislation under consideration was
either a conditional legislation or that the 1legislation
derived its force and sanction fromwhat the legislature had
done and not from what the del egate had done. I do. not
think that those observations |ead to the conclusion that up
tothat limt legislative delegation was permitted. The true
test in respect of’ ’'abdication" or "effacenment" appears to
be whether in conferring the power to the delegate, the
| egislature, in the words used to confer the power, retained
its control. Does the decision of the del egate derive sanc-
tion fromthe act of the delegate or has it got the sanction
from what the |legislature has enacted and deci ded ? Every
power given to a del egate can be nornally called back. There
can hardly be a case where this cannot be done because the
| egi slative body which confers power on the delegate has
al ways the power to revoke that authority and it appears
difficult to visualize a situation in which such power can
be irrevocably lost. It has been recognised that a |egisla-
tive body established under an Act of the British Parlianent
by its very establishnent has not the right to create anoth-
er legislative body with the same junctions and
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powers and authority. Such power can be only in the British
Parliament and not in the |legislature established by an Act
of the British Parliament. Therefore, to say that the true
test of effacement is that the authority which confers power
on the subordi nate body should not be able to withdraw the
power appears to be neaningless. In ny opinion, therefore,
the question whether there is "abdication" and "effacenent"
or not has to be decided on the nmeaning of the words used in
the instrunment by which the power is conferred on the au-
thority. Abdi cation, according to the Oxford Dictionary,
nmeans abandonnent, either formal or virtual, of sovereignty.
Abdi cation by a | egislative body need not necessarily anount
to a conplete effacenent of it. Abdication nay be partia
or conplete. Wen in respect of a subject in the Legisla-
tive List the legislature says that it shall not legislate
on that subject ~but would leave it to sonebody else to
legislate on it, why does it not anpbunt to abdication or
ef facement 2?2 1f full powers to do anything and everything
which the l'egislature can do are conferred on the subordi-
nate authority, although the legislature has power to
control the action of the subordinate authority, by recall-
i ng such power or repealing the Acts passed by the subordi-
nate authority, the power conferred by the instrument, in ny
opi nion, anmounts /to ~an abdication or effacement of the
| egi sl ature conferring such power.

The power to nodify an Act in its extension by the order
of the subordinate authority has also cone in for considera-
bl e discussion. Oiginally when power was conferred on the
subordinate authority to apply existing legislation to
specified areas it was given-only to apply the whole or a
portion thereof. That power was further expanded by giving a
power to restrict its application also. In the next. stage
power was given to nmodify "so as to adapt the same" to |oca
conditions. It is obvious that-till this stage the clear
intention was that the delegate on whom power was con-
ferred was only left with the discretion to apply what was
Consi dered suitable, as a whole or in part,
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and to make adaptations which becane necessary because of
| ocal conditions and nothing nore. Only in recent years .in
some Acts power of nodification is given without any words
of limtation on that power. The |earned Attorney-GCenera
contended that the word "nodify" according to the Oxford
Di ctionary means tolimt, restrain, to assuage, to nake
| ess severe, rigorous, or decisive ;to tone down." It is
al so given the neaning "to make partial changes in;to alter
wi t hout radical transformation.” He therefore contended that
if the done of the power exceeded the limts of the power of
nodi fication beyond that sense, that woul d be exceeding the
limts of the power and to that extent the exercise of the
power may be declared invalid. He clained no |I|arger | power

under the term "nodification.” On the other hand, in
Rowl and Burrows’ "Wbrds and Phrases ", the word "nodify" has
been defined as nmeaning"” vary, extend or enlarge, limt _or
restrict." It has been held that nodification inplies an
alteration. It may narrow or enlarge the provisions of the
former Act. It has been pointed out that under the powers

conferred by the Del hi Laws Act, the Central CGovernnent has
extended the application of the Bonbay Debtors’ Relief Act
to Delhi. The Bonbay Act limts its application to poor
agriculturists whose agricultural incone is less than Rs.
SC0. Under the power of nodification conferred on it by the
Del hi Laws Act, the Central CGovernnent has renoved this
[imt on the incone, with the result that the principles,
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policy and nachinery to give relief to poor peasants or
agriculturists wth an incone of |less than Rs. 500 is nmade
applicable in Delhi to big | andowners even with an incone of

20 | akhs. This shows how the word ' ’'nodification" is
under st ood and applied by the Central CGovernnent and acqui-
esced in by the Indian Legislature. 1 do not think such

power of nodification as actually exercised by the Centra
CGovernment is permtted in law. |If power of nodification so
understood is permitted, it will be open to the Centra
Legislature in effect to change the whole basis of the
| egi sl ati on and the reason for naking the
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I aw. That will be a conplete delegation of |legislative
power, because in the event of the exercise of the power in
that manner the Indian l'egislature has not applied its mnd
either to the policy under which relief should be given nor
the class of persons, nor the circunstances nor the nachin-
ery by which relief i's to be given. The provisions of the
Rent Restriction Act in different Provinces are an equally
good exanple to show how dangerous it is to confer the power
of nodification on the executive governnent.

Havi ng considered -all the decisions which were cited
before us and gi vi ng anxi ous consideration to the elaborate
and detailed arguments advanced by the |earned Attorney-
General in the discussion of this case, | adhere to what |
stated in Jatindra Nath Gupta's case(l) that the power of
del egation, in the sense of the Ilegislature conferring
power, on either the executive government or another author-
ity, "to lay down the policy underlying a rule of conduct”
is not permtted. The word "delegation ", as1 have pointed
out, has been sonewhat loosely used in the course of discus-
sion and even by sone Judges in expressing their views. As |
have pointed out throughout the decisions of the Privy
Council the word "delegation" is used so as not to ' cover
what is described as conditional |egislation or subsidiary
or ancillary |legislation, which means the power to make
rules and regulations to bring into operation and effect the
enactment. G ving "del egati on" the neani ng which has al ways
been given to it in the decisions of the Privy Counci |
what | stated in Jatindra Nath Gupta’s case, as the |egisla-
ture not having the power of delegation is, in my opinion,
correct.

Under the new Constitution of 1950, the British Parlia-
nent, i.e. an outside authority, has no nore control over
the Indian Legislature. That Legislature s powers are de-
fined and controlled and the limtations thereon prescribed
only by the Constitution of India. But the scope of its
| egi sl ati ve power has not becone
(1) [1949] F.C.R 595.
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enlarged by the provisions found in the Constitution of
India. While the Constitution creates the Parlianment and
although it does not in terms expressly vest the |egislative
powers in the Parlianment exclusively, the whole schene  of
the Constitution is based on the concept that the |egisla-
tive functions of the Union will be discharged by the Par-
Iiament and by no other body. The essential of the |[egisla-
tive functions, viz., the deternination of the 1legislative
policy and its formulation as a rule of conduct, are stil
in the Parlianent or the State Legislatures as the case nmay
be and nowhere else. | take that view because of the provi-
sions of article 357 and article 22 (4) of the Constitution
of India. Article 356 provides against the contingency of
the failure of the constitutional machinery in the States.
On a proclamation to that effect being issued, it is provid-




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 33 of 148

ed in article 357 (1) (a) that the power of the |egislature
of the State shall be exercisable by or under the authority
of the Parliament, and it shall be conpetent for the Parlia-
ment to confer on the President the power of the |egislature
of the State to make |laws "and to authorise the President to
del egate, subject to such conditions as he may think fit to
i npose. the powers so conferred to any other authority to be
specified by himin that behal f." Sub-clause (b) runs as

follows :--" For Parlianment, or for the President or other
authority in whomsuch power to nake laws is vested under
sub-cl. (a), to make laws conferring powers and inposing

duties, or authorising the conferring of powers and the
i mposition of duties, upon the Union or officers and author-
ities thereof." It was contended that on the breakdown of
such nmachinery authority had to be given to the Parlianent
or the President, firstly, to make laws in respect of sub-
jects on which the State Legislature alone could otherw se
make |aws and, secondly, to enmpower the Parlianment or the
President ~ to nmake the executive officers of the State Gov-
ernnent .to act in accordance with the |aws which the Parli a-
nment or the President nmay pass in such energency. It was
argued that for this purpose the word "to del egate" is used.
I do not think this argument is sound. Sub-clause (2) re-
| ates to the power
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of the President to use the State executive officers. But
under clause (a) Parlianent is given power to confer on the
Presi dent the power of the legislature of the State to make
laws. Article 357 (1) (a) thus expressly gives power to the
Parliament to authorise the President to delegate his |egis-
| ative powers. If powers of legislation include the power of
del egation to any authority there was no occasion to make
this additional provision in the article at all. The word-
ing of this clause therefore supports the contention that
normal |y a power of |egislation does not include the 'power
of del egati on.

Article 22 (4) again is very inportant in this/ connec-
tion. It deals with preventive detention and provides that
no | aw shall be valid which will permt preventive detention
of a person for a period over three nmonths, unless the
conditions laid down in article 22 (4) (a) are conplied
with. The exception to this is in respect of an Act of ~the
Parliament nade on the conditions nentioned in article 22
(4) (b). According to that, the Parlianent has to pass  an
Act consistently with the provisions of article 22 (7). The
i mportant point is that in respect of this fundamental right
given to a person limting the period of his detention up to
three nonths, an exception is made in favour of the Parlia-
nment by the article. It appears to nme a violation of the
provisions of this article on fundanental rights to suggest
that the Parlianent having the power to nmake a |egislation
within the ternms of article 22(7) has the power to delegate
that right in favour of the executive government. In rmy
opi nion, therefore the argunment that under the Constitution
of 1950 the power of legislation carries with it the power
of delegation, in the larger sense, as contended by the
Att or ney- General cannot be accepted.

Having regard to the position of the British Parlianment,
the question whether it can validly delegate its |egislative
functions cannot be raised in a court of law. Therefore from
the fact that the British Parlianent has del egated | egisla-
tive powers it does not follow that the power of del egation
is recognised in |law as necessarily included in the power of
| egi sl ation, Although
798




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 34 of 148

in the Constitution of India there is no express separation
of powers, it is clear that a legislature is created by the
Constitution and detailed provisions are nade for naking
that legislature pass laws. Is it then too much to say that
under the Constitution the duty to nake |aws, the duty to
exercise its own wi sdom judgnent and patriotismin making
laws is primarily cast on the legislatures ? Does it not
inply that unless it can be gathered fromother provisions
of the Constitution, other bodies, executive or judicial
are not intended to discharge |egislative functions ? | am
unable to read the decisions to which our attention has been
drawmn as laying down that once a | egislature observes the
procedure prescribed for passing a bill into an Act, it
becomes a valid law, unless it is outside the Legislative
Lists in the Seventh Schedul e prescribing its respective
powers. | do not read articles 245 and 246 as covering the
qguestion of del egation of |egislative powers. In my opinion
on a true construction of articles 245 and 246 and the Lists
in the Seventh Schedule, construed in the light of the
judi cial ' decisions nentioned above, |egislation delegating
| egi sl ative powers on sone ot her bodies is not a |law on any
of the subjects or entries mentioned in the Legislative
Lists. It amunts to-a | aw which states that instead of the
| egislature passing laws on any subject covered by the
entries, it confers on'the body nmentioned in the |egislation
the power to lay down the policy of thelawand nmake a rule
of conduct binding on the persons covered by the | aw.

As a result of ‘considering all these decisions together
it seens to me that the |egislature in India, Canada, Aus-
tralia and the U S.A _has to -discharge its legislative
functions, i.e., to lay down a rule of conduct. 1n doing so
it my, in addition, lay down conditions, or state facts
which on being fulfilled or ascertained according . to the
decision of another body or the executive authority, the
| egi sl ati on may becone applicable to a particular area. This
is described as conditional legislation. The legislature
may al so, in laying down the rule of conduct, express itself
generally if the conditions and circunstances so  require.
The extent of the
799
specific and detailed lines of the rule of conduct to be
| aid down may vary according to the circunstances or exigen-
cies, of each case. The result will be that if, owng to
unusual circunstances or exigencies, the |legislature does
not choose to |ay down detailed rules or regulations,  that
work may be left to another body which is then deened to
have subordi nate | egislative powers.

Having regard to the distinction noticed above between
the power of delegation of legislative functions and the
authority to confer powers which enables the donee of the
power to nake regulations or rules to bring into effect or
operation the law and the power of the legislature to make
conditional legislation, | shall proceed to consider the
three specific questions mentioned in the Reference. It my
be noticed that occasions to nmake legislation of the type
covered by the three sections nentioned in the three ques-
tions began in the early stages of the occupation of India
where small bits of territories were acquired and in respect
of which there was no regular legislative body. It was
t hought convenient to apply to these small areas |laws which
were nmade by conpetent’ legislature in contiguous areas.
That practice was adopted to avoid setting up a separate
sonetines inconvenient and sonetines costly, machinery of
legislation for the snmall area. Nor might it have been
consi dered possible for the Governor-CGeneral in Council to
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enact laws for the day to day adm nistration of such bits of
territory or for all their needs having regard to different
local conditions. As local conditions nay differ to a cer-
tain extent, it appears to have been considered al so conven-
ient to confer powers on the adm nistrator to apply the |aw
either in whole or in part or to restrict its operation even
to a limted portion of such newy acquired area. This
aspect of legislation is pronmnently noticed in Act XXI| of
1869 di scussed in The Queen v. Burah(1l). Under section 22 of
the Indian Councils Act of 1861, the Covernor-GCeneral in
Council was given power to make laws for all persons and for
all places and things whatever within British India. The
Province of Delhi was carved out of the Province of Punjab
and was put

(1) 51.A 178.
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under a Chief Conm ssioner and by section 2 of the Delhi
Laws Act  the laws in force in the Punjab continued to be
operative in- - the newWy created Province of Delhi. The
Provi nce ‘'of "Del hi- had not its |egislative body and so far as
this Chief Commi ssioner’s Province i's concerned it is not
di sputed that the power to legislate was in the Governor-
General in Council in his legislative capacity. The first
guestion as worded has to be answered  according to the
powers and position of ‘the legislature in 1912. Section 7 of
the Delhi Laws Act enables the Governnent « (executive) to
extend by notification with such restrictions and nodifica-
tions as it thinks fit, to the Province of Delhi or any part
thereof, any enactnent which is in force in any part of
British India, at the date of such notification, i.e., a |law
which was in force not necessarily in the Province of Punjab
only, fromwhich the Province of Del hi was carved out, but
any Central or provincial lawin force in any Province.
Agai n, the Government is given power to extend any such | aw
with such restrictions and nodifications as it thinks' fit.
Moreover it enables the Provincial Governnment to extend an
Act which is in force "at the date of such notification."
Those words therefore pernit extension of future | aws /which
may be passed either by the Central or any Provincial | egis-
lature, also with such restrictions and nodifications as the
Provincial CGovernment may think fit. At this stage, sections
8 and 9 of Act XXIl of 1869 under which powers were given to
the Lieut.-Governor in The Queen v. Burah(l) may be com
par ed. They permitted the extension of Acts which were  or
m ght be nmade by the Governor-Ceneral in Council” (Ilegisla-
tive) or the Lieut.CGovernor, both of whom were the conpetent
| egislative authorities for the whole area under the admn-
istrative jurisdiction of the Lieut.-Governor. The power was
confined to extend only those Acts, over the area specified
in Act XXI'l of 1869, although that area was declared by Act
XXI'l  of 1869 as not subject to the laws of the “Province,
unl ess the area was specifically nentioned in the particul ar
Act. On

(1) 51.A 178.
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the authority of that decision therefore, so far as section
7 of the Del hi Laws Act gives power to the executive (Cen-
tral) Government to extend Acts passed by the Central Legis-
lature to the Province of Del hi, the sane may be uphel d.

The question then remains in respect of the power of the
executive governnent to extend Acts of other Provincia
| egi slatures (with or without restrictions or nodifications)
to the Chief Conmissioner’s Province. It is obvious that in
respect of these Acts the Central Legislature has not ap-
plied its mnd at all. It has not considered whether the
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Province of Delhi requires the rule of conduct laid down in
those Acts, as necessary or beneficial for the welfare of
the people of the Province or for its governnent. They are
passed by other Provincial |egislatures according to their
needs and circunmstances. The effect of section 7 of the
Del hi Laws Act therefore in permtting the Central Govern-
nent to apply such Provincial Acts to the Province of Delh

is that, instead of the Central Legislature making up its
mnd as to the desirability or necessity of making laws on
certain subjects in respect of the Province of Delhi, that
duty and right are conferred on the executive government.
For exanple, the question whether a rent act, or an excise
act, or what nmay be generally described as a prohibition
act, or a debt relief act is desirable or necessary, as a
matter of policy for the Province of Delhi is not considered
and decided by the Central Legislature which, in nmy opinion

has to performthat duty, but that duty and function w thout
any reservation is transferred over to the executive govern-
ment . Section 7 of the Del hi”Laws Act thus contains an
entirely ~different quality of power from the quality of
power conferred by sections 8 and 9 of Act XXl | of 1869.

Al the decisions of the Privy Council unequivocally
affirm that it is not conpetent for the Indian Legislature
to create a body possessing the same powers as the Centra
Legislature itself. It is stated that the |legislature
cannot efface itself. One may well ask, if section 7 of the
Del hi Laws Act has' done
802
anything else. The Privy Council decisions enphasize two
aspects in respect of this question. The first is whether
the new body is enpowered to make | aws. The second is, does
the sanction flow fromthe | egislation mde by the 1 egisla-
ture or fromthe decision of the newWly created body. As
regards the first, it is obvious that inprinciple there is
no difference if the newy created body itself wites out on
a sheet of paper different sections-of an Act or states that

the Act will be what is witten or printed on another clear-
Iy identifiable paper. Therefore if such new body says that
the lawin Delhi will be the sane as Bonbay or Madras Act so

and so of such and such year it has made the law. Moreover
it may be renenbered that in doing so the new body may re-
strict or nodify the provisions of such Act also. Onthe
second aspect the sanction flows clearly fromthe notifica-
tion of the newy created body that Bonbay or Madras Act ~ so
and so with such nodifications as may be nentioned, will be
the |l aw. That has not been the will or decision of the |egis-
lature. The legislature has not applied its mind and said
" Bonbay Act is the law  of this
Province".In ny opinion, it is futile to contend that the
sanction flows fromthe statenment of the |Ilegislature that
the law will be what the newy created body decides or
specifies, for that statement only indicates the new body
and says that we confer on it power to select a law of
anot her province.

The illustrations of the extension of the Civil -and
Crimnal Procedure Codes, nmentioned in the judgnment in The
Queen v. Burah(1l) have to be considered along with the fact

that at that tine the Governor-Ceneral in Council, in its
| egi slative capacity, had power of |legislation over the
whole of India on all subjects. The Cvil and Crimnal

Procedure Codes were enacted by the Central Legislature and
it could have nade the sane applicable at once to the whole
of India. But having passed the laws, it laid down a condi-
tion that its application may be referred to certain areas
until the particular Provincial Governnent (executive)
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considered it convenient for these Codes to be nade
(1) 51.A 178,
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appl i cabl e to its individual area. A Provincial Govern-
ment, e.g., of Bonmbay, was not enpowered to lay down any

policy in respect of the Civil Procedure Code or the Crim-
nal Procedure Code nor was it authorised to select, if it
liked, a |aw passed by the Legislature of Madras for its
application to the Province of Bonbay. |If it wanted to do
so, the Legislature of the Province of Bonbay had to exer-
cise its judgment and decision and pass the | aw which would
be enforceable in the Province of Bonbay. It may be noticed
that the power to extend, nutatis mutandis, the laws as
contained in sections 8 and 9 of Act XXI|I of 1869 brings in
t.he idea of adaptation by nodification, but so far only as
it is necessary for the purpose. In my opinion, therefore,
to the extent section 7 of the Delhi Laws Act permits the
Central~ executive governnent to apply any | aw passed by a
Provincial |egislature to the Province of Delhi, the sane is
ultra vires the Central Legislature. To that extent the
Central Legislature has abdicated its functions and there-
fore the Act to the extent is- invalid.

Question 2 relates to Ajnmer-Merwara (Extension of Laws)
Act. Till the Governnment of India Act, 1915, there was
unitary governnent in I'ndia. By the Act of 1915, Provincia
| egi sl atures were given powers of |egislation but there was
no distribution of |egislative powers between the Centre and
the Provinces. That was brought about only by the Govern-
ment of India Act, 1935. Section 94 of that Act. enumerates
t he Chi ef Comm ssioner’s Provinces. They include the Prov-
i nces of Del hi and A mer-Merwara. Under sections 99 and 100
there was a distribution of |[|egislative powers ' between
Provinces and Centre, but the word "Province" did not in-
clude a Chief Conmissioner’s Province ~and therefore the
Central Legislature was the only | awnmaking authority for
the Chief Conm ssioner’s Provinces. The Ajmer-Mrwara Act
was passed under the Governnent of India Act as adapted by
the Indian Independence Act. “Although by that Act the
control of British Parlianent over the Government of I'ndia
804
and the Central Legislature was renoved, the powers of the
Central Legislature were still as those found in the Govern-
ment of India Act, 1935. The I ndependence Act therefore made
no difference on the question whether the power of  del ega-
tion was contained in the legislative power. The result is
that to the extent to which section 7 of the Del hi Laws Act
is held wultra vires, section 2 of the A mer-Mrwara Act,
1947, should also be held ultra vires.

This brings me to Question 3. section 2 of the Part C
States (Laws) Act, 1950, is passed by the Indian Parlianent.
Under article 239 of the Constitution of India, the powers
for the adninistration of Part C States are all vested in
the President. Under article 240 the Parliament is enpowered
to create or continue for any State specified in Part  C
and admi ni stered through a Chi ef Comm ssioner or Lieutenant
Gover nor;

(a) a body whether nominated or elected or partly
nom nated or partly elected, to function as a |egislature
for the State, or
(b) a Council of Advisers or Mnisters.

It is comopn ground that no | aw creating such bodies has
been passed by the Parlianment so far. Article 246 deals with
the distribution of |egislative powers between the Centre
and the States but Part C States are outside its operation

Therefore on any subject affecting Part C States, Parlianent
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is the sole and exclusive legislature until it passes an Act
creating a legislature or a Council in ternms of article 240.

Proceeding on the footing that a power of legislation does
not carry with it the power of delegation (as clainmed by the
Attorney-General ), the question is whether section 2 of the
Part C States (Laws) Act is valid or not. By that section
the Parlianment has given power to the Central Governnment by
notification to extend to any part of such State (Part C
State), with such restrictions and nodifications as it
thinks fit, any enactnent which is in force in Part A State
at the date of the.notification. The section although framed
on the lines of the Del hi Laws Act and the Aj mer-Merwara Act
is restricted in
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its scope as the executive governnment is enpowered to extend
only an Act which is'in force in any of the Part A States.
For the reasons | have considered certain parts of the two
sections covered by Questions 1 and 2 ultra rites, that part
of section 2 of the Part C States (Laws) Act, 1950, which
enpowers the Central CGovernnent to extend | aws passed by any
Legi sl ature of Part A State, will also be ultra vires. To
the extent the Central Legislature or Parliament has passed
Acts which are applicable to Part A States, there can be no
objection to the Central Government extending, if necessary,
the operation of those Acts to the Province of Delhi, be-
cause the Parlianent’ is the conpetent legislature for that
Province. To the extent however the  section pernits the
Central Covernnment to extend | aws nmade by any legislature of
Part A State to the Province of Delhi, the sectionis ultra
vires.

In view of ny conclusion in respect of the first part of
section 2 of the Part C States (Laws) Act, 1950, I . do not
think it necessary to deal with separately the other part of
the section relating to the power to repeal or amend a
corresponding law for the tine being applicable to that Part
C State.

Bef ore concluding, | nust record the appreciation of the
Court in the help the |earned Attorney-Ceneral and the
counsel appearing in the Reference have rendered to the
Court by their industry in collecting all relevant materials
and putting the sane before the Court-in an extrenely fair
manner .

My answers to the questions are that all the three
sections nentioned in the three questions are ultra vires
the Legislatures, functioning at the relevant dates, to the
extent power is given to the Government (executive) to
extend Acts other than Acts of the Central Legislature as
mentioned in the judgnent.

FAZL ALl J.--The answer to the three questions  which
have been referred by the President under article 143 of the
Constitution of India, depends upon the proper answer to
anot her questi on which was the
806
subj ect of very el aborate argunents before us and which may
be stated thus: Can a legislature which is sovereign or has
pl enary powers within the field assigned to it, delegate its
| egi slative functions to an executive authority or to anoth-
er agency, and, if so. to what extent it can do so ?

In dealing with this question, three possible answers
may be considered. They are :--

(1) A legislature which is sovereign in a particular
field has unlimted power of delegation and the content of
its power nust necessarily include the power to delegate
| egi sl ative functions;

(2) Delegated legislation is permssible only wthin
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certain limts; and

(3) Delegated legislation is not pernmssible at all by
reason of certain principles of |aw which are well known and
wel | -recogni sed.

I will first consider the last alternative, but | should
state that 1in doing so |l will be wusing the expressions,
"del egated legislation,” and "delegation of |egislative
authority,"” in the |oose and popul ar sense and not in the

strict sense which | shall explain later.

One of the principles on which reliance was placed to
show that |egislative power cannot be delegated is said to
be enbodied in the well-known naxi m del egatus non potest
del egare, which in sinple | anguage neans that a del egated
authority cannot be redelegated, or, in other words, one
agent cannot |awfully appoint another to performthe duties
of agency. This maxi m however has a linmted application even
in the domain of the [ aw of contract or agency wherein it is
frequently invoked and is limted to those cases where the
contract of agency i's of a confidential character and where
authority is coupled with discretion or confidence. Thus,
auctioneers, brokers, directors, factors, |liquidators and
ot her persons hol ding a fiduciary position have generally no
inplied authority to enmploy deputies or sub-agents. The
rule is so stated i'n Broonis Legal Maxinms, and nany other
books, and it is also stated that in a nunber of cases the
authority to enpl oy
807
agents is inplied. 'In applying the maximto the act of a
| egi slative body, we have necessarily to ask "who is the
principal and who is the delegater” In sone cases where the
guestion of the power of the Indian or a col onial |egisla-
ture cane up for consideration of the courts, it was sug-
gested that such a legislature was a del egate of the British
Parliament by which it had been vested with authority to
| egi sl ate. But this view has been rightly repelled by the
Privy Council on nore than one occasion, as w |l appear from
the following extracts fromtwo of the | eading cases on the
subj ect: -

"The Indian Legislature has powers expressly limted by
the Act of the Inperial Parliament which created it, and it
can of course do nothing beyond the limts which circum
scri be these powers. But when acting within those limts it
is not in any sense an agent or delegate of the Inperia
Parlianment, but has, and was intended to have, plenary
powers of legislation as |arge, and of the same nature, as
those of Parlianment itself." Reg. v. Burah (1)

"It appears to their Lordshi ps, however, that the objec-
tion thus raised by the appellants is founded on an entire
m sconception of the true character and position of the
Provincial Legislatures. They are in no sense del egates of
or acting under any nmandate fromthe |Inperial Parlianent.
When the British North America Act enacted that there should
be a Legislature for Ontario, and that its Legi slative
Assenmbly shoul d have exclusive authority to make |aws for
the Province and for Provincial purposes in relation to the
matters enunerated in section 92, it conferred powers, not
in any sense to be exercised by delegation fromor as agents
of the Inperial Parlianent, but authority as plenary and as
anple, wthin the limts prescribed by section 92, as the
Imperial Parlianment in the plenitude of its power possessed
and could bestow. Wthin these limts of subjects and areas
the Local Legislature is suprene, and has the same authority
as the Inmperial Parlianent.": Hodge v. The Queen (2).

(1) 3 App. Cas. 889. (2) 9 App. Cas. 117
808
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It has also been suggested by sone witers that the
legislature is a delegate of the people or the electors.
Thi s view agai n has not been accepted by sone constitutiona
witers, and Dicey dealing with the powers of the British
Parliament with reference to the Septennial Act, states as
follows :--

"That Act proves to denonstration that in a | egal point
of view Parlianment is neither the agent of the electors nor
in any sense a trustee for its constituents. It is legally
the sovereign legislative power in the state, and the Sep-
tennial Act is at once the result and the standing pr oof
of such Parlianentary sovereignty." (1)

The sane | earned aut hor further observes:--

"The Judges know not hing about any will of the people
except in so far as that will is expressed by an Act of
Parliament, and woul d never suffer the validity of a statute
to be questioned on the ground of its having been passed or
being kept alive in opposition to the wishes of the elec-
tors." (2)

There can be no doubt that nenbers of a |egislature
represent - the nmajority of ‘their electors, but the |Iegisla-
ture as a body cannot be said to be an agency of the elec-
torate as a whole. The individual nmenbers may and often do
represent different ‘parties and different shades of opinion
but the conposite /|l egislature which | egislates, does so on
its own authority or power which it derives fromthe Consti -
tution, and its acts cannot be questioned by the el ectorate,
nor can the latter withdraw its power to legislate on any
particular matter. As has been pointed out by Dicey,--

"the sole legal right of electors under the English
Constitution is to elect nenbers of Parlianment.  Electors
have no |legal right of initiating, of sanctioning, or of
repealing the legislation of Parlianment." (3)

It seenms to ne therefore that it will not be quite
accurate to say that the |egislature being an agent of

(1) Dicey' s:"Law of the Constitution", 8th edn., p. 45.

(2) Ibid, p. 72.

(3) Dicey's "Law of the Constitution", 8th edn., p. 57.
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its constituents, its powers are subject to the restrictions
inplied in the Latin nmaximreferred to. | shall however
advert to this subject again when | deal with another
principle which is sonmewhat akin to the principle underlying
the maxi m

The second principle on which reliance was placed was
said to be founded on the well-known doctrine of "separation
of powers." It is an old doctrine which is said to have
originated from Aristotle, but, as is well-known, it was
given great prom nence by Locke and Montesqui eu.. The / doc-
trine may be stated in Montesquieu s own words:---

"I n every government there are three sorts of power, the
| egi sl ative; the executive in respect to things dependent on
the law of nations; and the executive in regard to nmatters

that depend on the civil law ...... VWen the |egislative
and the executive powers are united in the sane person,  or
in the sane body of mmgistrates, there can be no |Iiberty;

because apprehensions nmay rise, lest the sanme nonarch or
senate should enact tyrannical |aws, to execute them in a
tyranni cal manner. Again, there is no liberty, if the judi-
ciary power be not separated fromthe legislative and the

executive. Were it joined with the legislative, the life
and liberty of the subject would be exposed to abritrary
control; for the judge would be then the |egislator. Wer e

it joined to the executive power, the judge night behave
with violence and oppression. There should be an end of
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everything, were the same man or the sane body, whether of
the nobles or of the people, to exercise those three powers,
that of enacting | aws, that of executing the public resolu-
tions, and of trying the causes of individuals."(1)

The doctrine found many enthusiasts in Arerica and was
virtually elevated to a legal principle in that country.
Washi ngton, in his farewell address, said :-

"The spirit of enroachnment tends to consolidate the
powers of all governments in one, and thus to

(1) Montesquieu's Spirit of Laws, Vol. 1 by J. W
Pritchard, 1914 edn, pp. 162-3.
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create, whatever the formof governnment, a real despotism"”

John Adanms wote on sinmilar lines as follows:"

It is by balancing one of these three powers against the
other two that the efforts in human nature toward tyranny
can al one be checked and restrained and any degree of free-
dom preserved. " (1)

These sentinments are fully reflected in the Constitu-
tions of the “individual ~ States as well as in t he
Feder al Constitution of  Anmerica. Massachusetts in her
Constitution, adopted in 1780, provided that "in the govern-
ment of this commonwealth the | egislative departnent shal
never exercise the executive and judicial powers or either
of them the executive shall never exercise |egislative and
judicial powers or either of them the judicial shall never
exercise |l egislative and executive powers or either of them
to the end that it may be a government of |aws and not of
men."(2) The Constitutions of 39 other States were drafted
on simlar lines, and so far as the Federal Constitution of
the United States was concerned, though it does not express-
Iy create a separation of governnental powers, yet from the
three articles stating that the |legislative power vests in
Congress, the judicial power in the Supreme Court and the
executive power in the President, the rule has been deduced
that the power vested in each branch of the Governnent
cannot be vested in any other branch. nor can one branch
interfere with the power possessed by any other branch
This rule has been stated by Sutherland J. in Springer v.
Government of the Philiipine |Islands(s) in these words :--

"It may be stated then, as a general rule inherent .in
the Anmerican constitutional system that —unless otherw se
expressly provided or incidental to the powers conferred,
the Legislature cannot exercise either executive or judicia
power; the Executive

(1) Vide, Wrks, Vol. 1, p. 186.

(2) Wl oughby’s Constitution of t he United
States, Vol. 111, 1616.

(3) 277 U.S. 189 at 201,
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cannot exercise either legislative or judicial power; the
Judi ci ary cannot exercise either executive or |legislative
power . "

Fromthe rule so stated, the next step was to deduce the
rul e against del egation of |egislative power which has  so
often been stressed in the earlier American decisions. It
was however soon realized that the absolute rule against
del egation of legislative power could not be sustained in
practice, and as early as 1825, Marshall C. J. openly stated
that the rule was subject to linmtations and asserted that
Congress "may certainly delegate to others powers which the
Legislature may rightfully exercise itself ,,(1). In course
of time, notwthstandi ng the maxi m agai nst del egation, the
extent of del egati on had becone so great that an Anerican
witer wote in 1916 that "because of the rise of the adm n-
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istrative process, the old doctrine prohibiting the delega-
tion of legislative power has virtually retired from the
field and given up the fight".(2) This is in one sense an
over-statenent, because the American Judges have never
ceased to be vigilant to check any undue or excessive au-
thority being del egated to the executive as will appear from
the conparatively recent decisions of the American Suprene
Court in Panana Refining Co. v. Ryan (3) and Schechter
Poultry Corp. v. United States(4). 1In the latter case, it
was held that the National Industrial Recovery Act, in so
far as it purported to confer upon the President the author-
ity to adopt and nake effective codes of fair conpetition
and i npose the sane upon nenbers of each industry for which
such a code is approved, -was voi d because it was an uncon-
stitutional delegation of |egislative power. Dealing wth
the matter, Cardozo J. observed as follows :’-

"The del egated power of legislation which has found
expression in this code is not canalized within

(1) wWaynan v. Southard (1825) 23 U.S. 43.
(2) 41 Anerican Bar Asscn. Reports, 356 at 368.

(3) 293 U.S. 388. (4) 295 U. S 495
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banks that keep it fromoverflowing. It is wunconfined and
vagrant ...... Here, in the case before us, is an attenpt-

ed delegation not confined to any single act nor to any
class or group of acts identified or described by reference
to a standard. Here in effect is aroving  commssion to
inquire into evils upon discovery to correct them ......
This is delegation running riot.~ No such plenitude of power
is capable of transfer."(1)

The fact however remmins that the American courts have
upheld the so-called delegated legislation in. nunmerous
i nstances, and there is now a wide gulf between the theoret-
ical doctrine and its application in practice. How numerous
are the exceptions engrafted on'the rule will appear on a
reference to a very el aborate and inform ng note appended to
the report of the case of Panama Refining Co. v. Ryan in 79,
Lawer's Edition at page 448. In.this note, the |earned
authors have classified instances of del egation upheld in
America under the follow ng 8 heads, with numerous sub-heads
1. Delegation of power to determ ne facts or
conditions on which operation of statute is contingent.

2. Del egation of non-legislative or adm nistrative
functions.

3. Del egation of power to make administrative
rul es and regul ations.

4. Delegation to municipalities and | ocal bodies.

5. Delegation by Congress to territorial |egislature
or conm ssion.

6. Delegation to private or non-official persons-or
cor porations.

7. Vesting discretion in judiciary.

8. Adopting law or rule of another jurisdiction
The | earned American Judges in laying down exceptions to the
general rule fromtine to tine, have offered various expla-
nati ons, a few of which may be quoted as sanpl es: -
(1) 295 U. S, 495 at 551
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o however we may disguise it by veiling words

we do not and cannot carry out the distinction between
| egi sl ati ve and executive action with mathemati cal precision
and divide the branches into watertight conpartnents, were
it ever so desirable to do so, which | amfar from believ-
ing that it is, or that the Constitution requires." [Per
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Holmes J. in Springer v. The Governnent of Phillipine Is-
| ands(1)]

R too nmuch effort to detail and particularize, so as
to dispense with the administrative or fact-finding assist-
ance, would cause great confusion in the |laws, and would
result in laws deficient in both provision and execution.”
[Mutual Film Corporation v. Industrial Conm ssion(2)]

"I'f the legislature’ 'were’ strictly required to nmnake
provision for all the minutiae of regulation, it would, in
ef fect, be deprived of the power to enact effective |egisla-
tion on subjects over which it has undoubted power."

"The true distinction...... is this. The legislature
cannot delegate its power to nake a law, but it can make a
law to delegate a power to determ ne sone fact or state of
t hi ngs upon which the |.aw makes, or intends to make, its own
action depend. To deny this would be to stop the wheels of
government . " (3)

"The true distinction is between the del egati on of power
to nmmke the law which necessarily involves a discretion as
to what it shall be. and conferring authority or discretion
as to its execution, to be exercised under and in pursuance
of the law The first cannot be done; to the latter no

valid objection can be made:" [Per Ranney J. in Cincinnati
W & Z R Co. v. dinton County Conm ssioners(4)].
(1) 277 U.S. 189. (31 Locke’ s Appeal, 1873, 72 Pa. 491
(2) 236 U. S 230. (4) 1 Chio St. 88.
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"Half the statutes on our books are  in the alternative,
depending on the discretion of 'some person or  persons to
whomis confided the duty of determ ning whether the proper
occasion exists for executing them But it cannot be said
that the exercise of such discretion is the making of [|aw"
[ Moore v. Readi ng(1)]

"Congress may declare its will and, after fixing
a primary standard, devolve upon administrative officers the
power to fill up the details by prescribing admnistrative
rules and regulations.” [United States v. Shreveport Gain
& E. Co.(2)]

"The Constitution has never been regarded -as denying to
the Congress the necessary resources  of flexibility and
practicality which will enable it to performits functions
in laying down policies and establishing standards,  while
| eaving to selected instrunentalities the maki ng of subordi -
nate rules within the prescribed Iimts, the deternination
of facts to which the policy as declared by the |egislature
is to apply. Wthout capacity to give authorizations of that
sort, we should have the anomaly of a |legislative power
which in many circunstances calling for its exertion  would
be but a futility." [Per Hughes C.J. in Panana Refining Co.
Ryan(3)]

"This is not to say that the three branches are not co-
ordi nate parts of one governnent and that each in the ‘field
of its duties may not invoke the action of the two other
branches in so far as the action invoked shall not be an
assunption of the constitutional field of action of another
branch.” [Per Taft CJ. in J.W Hanpton Jr. & Co. v. U
S. (4)]

| have quoted these extracts at the risk of encunbering
ny opinion for 2 reasons:firstly, because they

(1) 21 Pa. 202. (3) 293" U.S. 388.
(2) 287 U.S. 77. (4) 276 U.S. 394.
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show that notw thstanding the preval ence of the doctrine
of separation of powers in Anerica, the rule against del ega-
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tion of legislative power is by no means an inelastic one in
that country, and nmany eni nent Judges there have tried to
give a practical trend to it so as to bring it inline wth
the needs of the present-day adninistration, and secondly,
because they show that the rule against delegation is not a
necessary corollary from the doctrine of separation of
power s.

It is to be noted that though the principle of separa-
tion of powers is also the basis of the Australian Constitu-
tion, the objection that the del egation of |egislative power
was not perm ssible because of.the distribution of powers
contained in the Constitution has been raised in that Com
nonwealth only in a few cases and in all those cases it has
been negatived. The first case in which this objection was
rai sed was Baxter v. Ah Way(l1l). In that case, the validity
of section 52 of the Custonms Act, 1901, was chall enged. That
section after enunerating certain prohibited inports provid-
ed for the inclusion of "all goods the inportation of which
may be prohi bited by proclamation.” Section 56 of the Act
provi ded ' that “the power of prohibiting inportation of
goods shall authorise prohibition subject to any specified
condition or restriction and goods inmported contrary to any
such condi tion or~ restriction shall be pr ohi bi ted
i mports. ™" The ground on which these provisions were chal-
| enged was that they anpbunted to del egation of |egislative
power which had been vested by the Constitution in the
Federal Parlianment. Giffith C.J. ~however rejected the
contention and in doing so relied on Queen v. Burah(2) and
ot her cases, observing :--

T unl ess the legislatureis prepared to
lay down at once and for all tinme, or for so far into the
future as they may think fit, a list of prohibited goods,
they nust have power to nake a prohibition dependi ng upon a
condition, and that condition nay be the com ng into ‘exist-
ence or the discovery of sone fact
(1) (1909) 8 C.L.R 626. (2) 3 App. Cas. 889
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......... And if that fact is to be the condition upon
which the liberty to inmport the goods is to depend, there
must be some nmeans of ascertaining that fact, some person
with power to ascertain it; and the Governor-in-Council is
the authority appointed to ascertain and declare the fact."

The other cases in which a simlar objection was taken
are Wl ebach Light Co. of Australasia Ltd. v. The Comon-
weal th(1), Roche v. Kronheiner(2), and Victorian Stevedor-
ing and GCeneral Contracting Co. Pry. Ltd. —and Meakes v.
Dignan(3). |In the last mentioned case in which the nmatter
has been dealt with at great |ength, D xon J. observed . thus

.......... the time has passed for assigning to the
constitutional distribution of powers anbng the  separate
organs of government, an operation which confined the |egis-
lative power to the Parlianent so as to restrain it  from
reposing in the Executive an authority of an essentially
| egi sl ative character."(4)

In England, the doctrine of separation of powers has exer-
cised very little influence on the course of judicial deci-
sions or in shaping the Constitution, notw thstanding the
fact that distinguished witers |like Locke and Bl ackstone
strongly advocated it in the 17th and 18th centuries. Locke
in his treatise on Gvil Governnent wote as follows :--
"The | egi sl ature cannot transfer the power of naking laws to
any other hands; for it being a del egated power from the
peopl e, they who have it cannot pass it over to others. (g
141) .




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 45 of 148

Bl ackst one endorsed this viewin these words :--

Wherever the right of naking and enforcing the law is
vested in the same nan or one and the same body of nen,
there can be no public liberty."(5)

Agai n, Montesqui eu, when he enunci ated the doctrine of sepa-
rati on of powers, thought that it represented the

(1) (1916) 22 C. L.R 268. (3) (1931) 46C.L.R 73.
(2) (1921) 19 C. L.R 329. (4) Ibid, p. 100.

(5) Commentaries on the Laws of England, 1765.
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qui ntessence of the British Constitution for which he had
great admration. The doctrine had undoubtedly attracted
considerable attention in England in the 17th and 18th
centuries, but in course of time it cane to have a very
different neaning there fromwhat it had acquired in the
United States of America. In the United States, the enpha-
sis was on the mutual independence of the three departnents
of CGovernnment. But, in England, the doctrine nmeans only the
i ndependence of the judiciary, whereas the energence of the
Cabi net . 'system fornms a ]ink between the executive and the
| egi sl ature. How the Cabinet systemworks differently from
t he so-called non-parlianmentary systemwhich obtains in
the United States, may be stated very shortly. In the
United States, the executive power is vested in the Presi-
dent, to whom and not to the Congress, the nenbers of the
Cabi net are personal |y responsi ble and neither the President
nor the nenbers of the Cabinet can sit or vote in Congress,
and they have no responsibility for initiating bills or
seeking their passage through Congress. In  England, the
Cabinet is a body consisting of menbers of Parlianment chosen
from the party possessing a majority in the House of Com
nons. It has a decisive voice in the legislative activities
of Parliament and initiates all the “inportant |egislation
t hrough one or other of the Mnisters, with the result that
"while Parliament is supremeinthat it can make or unmake
CGovernment, the Governnent once in-power tends to  contro

the Parliament."

The concl usion which | w sh to express may now be stated
briefly. It seens to ne that though the rul e against del ega-
tion of |egislative power has been assumed in Anerica to be
a corollary fromthe doctrine of separation of powers, it is
strictly speaking not a necessary or inevitable corollary.
The extent to which the rule has been relaxed in Anerica and
the el aborate expl anati ons which have been offered to justi-
fy departure fromthe rule, confirmthis view -and it is
al so supported by the fact that the trend of decisions in
Australia, notwithstanding the fact that its Constitution
818
is at least theoretically based on the principle of separa-
tion of powers, is that the principle does not stand in the
way of del egation in suitable circunstances. The division of
the powers of Government is now a normal feature of al

civilised constitutions, and, as pointed out by Rich J. in
New South. Wales v. Commonwealth. (1), ,, it is "well-known
in all British conmunities ; yet, except m the Uni-t ed

States, nowhere it has been held that by itself it forbids
del egation of legislative power. It seens to me that the
Anerican jurists have gone too far in holding that the rule
agai nst delegation was a direct corollary fromthe separa-
tion of powers.

I will now deal with the third principle, which, in ny
opinion, is the true principle upon which the rule against
del egation nay be founded. It has been stated in Cooley's
Constitutional Limtations, Volune 1 at page 224 in these
words :--
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"One of the settled maxinms in constitutional law is,
that the power conferred upon the legislature to nake |aws
cannot be del egated by that departnment to any other body or

aut hority. VWere the sovereign power of the State has
|ocated the authority, there it nmust remain; and by the
constitutional agency alone the |laws nmust be made until the

constitution itself is changed. The power to whose judgnent,
wi sdom and patriotismthis high prerogative has been in-
trusted cannot relieve itself of the responsibility by
choosing other agencies upon which the power shall be de-
volved, nor can it substitute the judgnment, w sdom and
patriotism of any other body for those to which alone the
peopl e have seen fit to confide this sovereign trust."

The sane | earned aut hor observes thus in his well known
book on Constitutional Law (4th Edition, page 138):--

"No |egislative body can del egate to another depart-
ment of the governnent, or to any other authority, the
power, either generally or specially, to enact
(1) 20 C L.R 54 at108.
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laws. The reason is foundin the very existence of its own
powers. This high prerogative has been intrusted to its own
wi sdom judgnment, and patriotism and not to those of other
persons, and it wll act ultra vires if it undertakes to
del egate the trust, instead of executing it."

This rule in a broad sense involves the principle underly-
ing the maxi m del egatus non potest del egare, but it is apt
to be mi sunderstood and has been misunderstood. In my judg-
ment, all that it neans is that “the |egislature cannot
abdicate its |legislative functions and it~ cannot efface
itself and set up a parallel legislature to discharge the
primary duty with which it has been entrusted. This rule
has been recognized both in Arerica and in England, and
Hughes C.J. has enunciated it in these words :--

"The Congress manifestly is not pernmtted to abdicate,
or to transfer to others, the essential |legislative func-
tions with which it is thus vested."(1)

The matter is again dealt with by Evatt J. in'Victorian
St evedori ng and General Contracting Co. Pty. Ltd. and Neakes
v. Dignan(2), in these words :-

"On final analysis therefore, the Parlianent of the
Commonweal th is not conpetent to ’'abdicate’ its powers of
legislation. This is not because Parlianent is bound to
perform any or all of its legislative powers or functions,
for it may elect not to do so; and not because the doctrine
of separation of powers prevents Parlianment. from -granting
authority to other bodies to make laws or . bye-laws and
thereby exercise |egislative power, for it does so in al npst
every statute; but because each and every one of . the /| aws
passed by Parlianment nust answer the description off a |aw
upon one or nore of the subject-matters.stated in‘the Con-
stitution. A law by which Parlianment gave all its |awraking
authority to another body would be bad nerely because it
would fail to pass the test |ast nentioned.”

(1) 293 U.S. 421, (2) 46 Com L,R 73 at 121
820

I think that the correct |egal position has been conpre-
hensively sunmed up by Lord Haldane in In re the Initiative
and Referendum Act(3):--

"No doubt a body, with a power of legislation on the
subjects entrusted to it so anple as that enjoyed by a
Provincial Legislature in Canada, could, while preserving
its own capacity intact, seek the assistance of subordinate
agenci es, as has been done when in Hodge v. The Queen, the
Legislature of Ontario was held entitled to entrust to a
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Board of Conmi ssioners authority to enact regul ations rel at-
ing to taverns; but it does not followthat it can create
and endow with its own capacity a new | egislative power not
created by the Act to which it owes its own existence."

VWhat constitutes abdication and what class of cases will
be covered by that expression will always be a question of
fact, and it is by no nmeans easy to |lay down any conprehen-
sive formula to define it, but it should be recognized that
the rule against abdication does not prohibit the Legisla-
ture from enpl oyi ng any subordi nate agency of its own choice
for doing such subsidiary acts as may be necessary to make
its legislation effective, useful and conplete.

Havi ng considered the three principles which are said to
negati ve del egati on of powers, | will now proceed to consid-
er the argunment put forward by the | earned Attorney-Cenera
that the power of delegation is inplicit in the power of
| egi sl ati on. This argument i.s based on the principle of
sovereignty of the legislature within its appointed field.
Sovereignty has been variously described by constitutiona
witers, and sonetines distinction is dr awn bet ween
| egal sovereignty and political sovereignty. One of the
witers describes it as the power to make | aws and enforce
them by means of coercion it cares to enploy, and he pro-
ceeds to say that in England the | egal sovereign, i.e., the
person or persons who according to the law of the Iland
| egislate and adm nister the Governnment, i's the King in
Parliament, whereas the politica
(1) [1919] A .C. 935 at 945.
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or the constitutional sovereign, i.e., the body of persons
in whompower ultimately resides, is the electorate or the
voting public(l). Dicey states that the legal conception of
sovereignty sinply neans the power of | aw maki ng unrestrict-
ed by any legal limt, and if the term "sovereignty" is thus
used, the soverei gn power under the English Constitution is
the Parlianent. The main attribute of such sovereignty is
stated by himin in these words :--

"There is no |law which Parlianent cannot change (or to
put the sane thing sonewhat differently, fundanental or so-
called constitutional laws are under our Constitution
changed by the same body and in the same manner — as ot her
| aws, nanely, by Parlianent acting in its ordinary |egisla-
tive character) and any enactnent passed by it cannot be
decl ared to be voi d.

According to the sane witer, the characteristics of a
non- soverei gn | aw naki ng body are :--( 1 ) the existence of
aws which such body nust obey and cannot <change;(2) the
formati on of a marked distinction between ordinary |aws. and
fundanental |aws;and (3) the existence of sone . person or
persons, judicial or otherw se, having authority to pro-
nounce upon the validity or constitutionality of |aws passed
by such |aw nmaking body. Dealing with the Indian ‘or the
colonial legislature, the |learned witer characterizes it as
a non-sovereign |legislature and proceeds to observe that its
authority to make laws is as conpletely subordinate to —and
as much dependent upon Acts of Parliament as is the power of
London and NorthWestern Railway Co. to nake byel aws. Thi s
is undoubtedly an overstatement and is certainly not ap-
plicable to the Indian Parlianent of today. Qur present
Parliament, though it may not be as sovereign as the Parlia-
nment of Great Britain, is certainly as sovereign as the
Congress of the United States of Anerica and the Legisla-
tures of other independent countries having a Federal Con-
stitution. But what is nore rel evant
(1) Modern Political Constitutions, by Strong.
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to our purpose is that Dicey hinmself, dealing with colonia

and other simlar |legislatures, says that "they are in

short within their own sphere copies of the Inperial Parlia-
ment, they are within their own sphere soverei gn bodies, but
their freedomof action is controlled by their subordination
to the Parliament of the United Kingdom" These remar ks
undoubtedly applied to the Legislative Council of 1912 which
passed the Delhi Laws Act, 1912, and they apply to the
present Parlianment also with this very material nodification
that its freedomof action is no |longer controlled by subor-
dination to the British Parlianment but is controlled by the
I ndi an Constitution.

At this stage, it will be useful to refer to certain
cases decided by the Privy Council in England in which the
guestion of the ambit of power exercised by the Indian and
colonial legislatures directly arose. The |eading case on
the subject is Queenv. Burah(1), which has been cited by
this court on nore than one’ occasion and has been accepted
as good authority. In that case, the question arose whether
a section of Act No. XXl | of 1869 which conferred upon the
Li eut enant CGovernor of Bengal the power to determ ne whether
a law or any part thereof should be applied to a certain
territory was or was not ultra vires. Wile holding that
the inpugned provision was intra vires, the Privy Counci
nade certain observations which have been quoted again and
again and deserve to be quoted once nore. Having held that
the Indian Legislature was not a delegate of the Inperia
Parliament and hence the maxi m ~del egatus non potest dele-
gare, did not apply (see ante for the passage dealing wth
this point), their Lordships proceeded to state as
foll ows:.--

"Their Lordships agree that the Governor-GCeneral in
Council could not by any form of enactnent, create in India,
and armw th general |egislative authority, a new |egisla-
tive power, not created or authorized by the Councils @ Act.
Not hi ng of that kind has, in their Lordships’ opinion, been
done or attenpted in the
(1) 51.A 178.
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present case. \Wat has been done is this. The ~ CGover nor -
General in Council has determned, in the due and ordinary

course of legislation, to renove a particular district from
the jurisdiction of the ordinary Courts and offices, and to
place it under new Courts and offices., to be appointed by
and responsible to the Lieutenant-CGovernor of Bengal, |[eav-
ing it to the Lieutenant-Governor to say at what tine that
change shall take place; and al so enabling him not to . make
what | aws he pleases for that or any other district, but to
apply by public notification to that district any 1law, or
part of a law, which either already was, or from tine to
time mnmight be, in force, by proper |legislative authority,
"in the other territories subject to his government '."
Then, |ater they added

"The proper Legislature has exercised its judgment as to
pl ace, person, |aws, powers; and the result of that judgnent
has been to legislate conditionally as to all these things.
The conditions having been fulfilled, the legislation is now
absol ut e. VWere plenary powers of-legislation exist as to
particul ar subjects, whether in an Inperial or in a provin-
cial legislature, they may (in their Lordships judgnent) be
wel | exercised, either absolutely or conditionally. Legi s-
lation, conditional on the use of particular powers, or on
the exercise of alimted discretion, entrusted by the
Legislature to persons in whomit places confidence, is no
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uncomon thing; and, in many circunstances, it nmay be highly
convenient. The British Statute Book abounds with exanples
of it; and it cannot be supposed that the Inperial Parlia-
ment did not, when constituting the |Indian Legislature,
contemplate this kind of conditional legislation as wthin
the scope of the |legislative powers which it from time to
time conferred."

The next case on the subject is Russell v. The Queen
(1). In that case, the Canadi an Tenperance Act, 1878, was
chal | enged on the ground that it was
(1) 7 App, Cas. 829.
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ultra vires the Parlianment of Canada. The Act was to be
brought into force in any county or city if on vote of the
majority of the electors of ‘that county city favouring
such a course, the Governor-General in Council declared the
relative part of the Act-to be on force. It was held by the

Privy Council that this provision did not amount to a dele-
gation of 'l egislative power to a nmajority of the voters in a
city or ‘_county. The passage in which this is made clear
runs as follows:--

"The short answer to this objection is that the Act does
not delegate any |egislative powers whatever. |t contains
within itself the whole legislation on the mtters wth
which it deals. The provision that certain parts of the Act
shal |l come into operation only on the petition of a mgjority
of electors does not confer on these persons power to |egis-
late. Parliament itself enacts the condition and everything
which is to followupon the condition being fulfilled.
Conditional legislation of thiskind is in many cases con-
venient, and is certainly not unusual, and the power so to
| egi sl ate cannot be denied to the Parlianment of Canada when
he subject of legislationis wthin its conpetency...If
authority on. this point were necessary, it will be found in
the case of Queen v. Burah, lately before this Board.

The sane doctrine was laid downin the case of |odge v.
The Queen (1), where the question arose as to whether the
| egi sl ature of Ontario had or had not the power of © entrust-
ing to a local authority--the Board of Conm ssioners--the
power of making regulations with respect to the Liquor
Li cence Act, 1877, which anpong other things created offences
for the breach of hose regulations and annexed penalties
thereto. their Lordships held that the Ontario Legislature
had that power, and after reiterating that the Legislature
whi ch passed the Act was not a del egate, they observed as
follows :--

"When the British North America Act enacted that there
should be a legislature for Ontario, and that
(1) 9 App. Cas. 117.
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its legislative assenbly shoul d have exclusive authority to
make laws for the Province and for provincial purposes in
relation to the matters enunerated in section 92, it  con-
ferred powers not in any sense to be exercised by del egation
fromor as agents of the Inperial Parlianent, but authority

as plenary and as anple within the l|imts prescribed by
section 92 as the Inperial Parlianent in the plenitude of
its powers possessed and could bestow. Wthin these linmts

of subjects and area the local legislature is supreme, and
has the sanme authority as the Inperial Parlianent, or
the Parlianment of the Dom nion, would have had under
like circunstances to confide to a municipal institution
or body of its own creation authority to nake byel aws
or resolutions as to subjects specified in the enactnent,
and with the object of carrying the enactnent into operation
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and effect."
Anot her case which may be usefully cited is Powell wv.

Apollo Candle Co. (1). The question which arose in that case
was whether section 133 of the Custons Regul ations Act of
1879 of New South Wales was or was not wultra rites the
colonial legislature. That section provided that "when any
article of nmerchandise then unknown to the «collector is
i mported, which, in the opinion of the collector or the
conmi ssioners, is apparently a substitute for any known
dutiable article, or is apparently designed to evade duty,
but possesses properties in the whole or in part which can
be used or were intended to be applied for a sim!lar purpose
as such dutiable article, it shall be lawful for the GCover-
nor to direct that a duty be levied on such article at a
rate to be fixed in proportion to the degree in which such
unknown article approximates in its qualities or wuses to
such dutiable article."” Having repelled the contention that
the colonial |legislature was a delegate of the Inperia
Parlianment and having held that it was not acting as an
agent or. _a delegate, the Privy Council proceeded to dea
with the question raised in the followi ng manner :--
(1) 10App. Cas. 282.
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"It is argued that the tax in question has been inposed
by the Governor, and not by the Legislature, who alone had
power to inpose it. / But the duties |evied under the O der
in Council are really levied by theauthority of the Act
under which the order is issued. The Legislature has not
parted with its perfect control over the CGovernor, and has
the power, of course, at any nonent, of ~w thdrawing or
altering the power which they have entrusted to him Under
these circunstances their Lordships are of opinion that the
j udgrment of the Suprenme Court was wrong in-declaring section
133 of the Customs Regul ations Act of 1879 to be beyond the
power of the Legislature.”

Several other eases were cited-at the Bar in which the
supremacy of a legislature (which would be nonsovereign
according to the tests laid down by Dicey) within the field
ascribed to its operation, were affirmed, but it is ‘unnec-

essary to nultiply instances illustrative of that ~princi-
ple. | might however quote the pronouncenent of the Privy
Council in the conparatively recent case of Shannon v. Lower

Mai nl and Dairy Products Board (1), which runs as follows :--

"The third objection is that it is not wthin the
powers of the Provincial Legislature to delegate so-called
| egi sl ati ve powers to the Lieutenant-Governor in Council, or
to give himpowers of further delegation. This objection
appears to their Lordships subversive of the rights which
the Provincial Legislature enjoys while dealing with natters
falling within the classes of subjects in relation to /which
the constitution has granted | egislative powers. Wthin its
appoi nted sphere the Provincial Legislature is as supreme as
any other Parlianent; and it is unnecessary to try to  enu-
nmerate the innumerable occasions on which Legislatures,
Provincial, Domnion and Inperial, have entrusted var-
ious persons and bodies with simlar powers to those con-
tained in this Act."

I  nust pause here to note briefly certain inportant
princi pl es which can be extracted fromthe cases
(1) [1938] A.C. 708 at 722.
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decided by the Privy Council which | have so far cited,
apart fromthe principle that the Indian and colonial |egis-
latures are suprene in their own field and that the maxim
del egatus non potest del egare, does not apply to them In
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the first place, it seems quite clear that the Privy Counci

never liked to conmt thenselves to the statement that

del egated |l egislation was permissible. It was easy for them

to have said so and di sposed of the cases before them but
they were at pains to showthat the provisions inpugned
bef ore them were not instances of del egation of |egislative
authority but they were instances of conditional |egislation
whi ch, they thought, the |egislatures concerned were conpe-
tent to enact, or that the giving of such authority as was
entrusted in some cases to subordi nate agencies was ancil -
lary to legislation and without it "an attenpt to provide
for wvarying details and machinery to carry them out m ght
beconme oppressive or absolutely fail." They also laid down:
(1) that it will be not correct to describe conditiona
| egislation and other forns of |egislation which they were
called upon to consider in several cases which have been
cited as legislation through another agency. Each Act or
enact ment whi ch was i npugned before them as being del egated
| egislation, contained within itself the whole |egislation
on the natter which it dealt with, laying down the condition
and everything which was to followon the condition being
fulfilled; (2) that |egislative power could not be said to
have been parted withif the legislature retained its power
intact and could whenever it pleased destroy the agency it
had created and set up another or take the matter directly
into its own hands; (3) that the question as to the extent
to which the aid of subordi nate agencies could be sought by
the legislatures ‘and as to how |l ong they should continue
them were matters for each | egislature and not for the court
of law to decide; (4) that a legislature in commtting
i nportant regulations to others does not effaceitself; and

(5) that the legislature, like the ~Governor-General in
Council, could not by any form of enactnent create, .and arm
with | egislative
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authority, a new | egislative power not created or authorised
by the Councils Act to which it (the Governor-General in
Council) owes its existence.

| have already indicated that the expressions "del egated
| egi slation" and "delegating |egislative power" are sone-
times used in a |loose sense, and sonmetines in-a strict
sense. These expressions have been used in the |oose or
popul ar sense in the various treatises or reports _dealing
with the so-called delegated legislation; and if we apply
that sense to the facts before the Privy Council, there can
be no doubt that every one of the cases would be an-instance
of delegated |egislation or del egation of I|egislative au-
thority. But the Privy Council have throughout repelled the
suggestion that the cases before them were instances of
del egated | egi sl ation or del egation of |egislative -authori-
ty. There can be no doubt that if the | egislature conpletely
abdicates its functions and sets up a parallel |egislature
transferring all its power to it, that would undoubtedly be
a real instance of delegation of its power. In other words,
there will be delegation in the strict sense if |egislative
power with all its attributes is transferred to another
aut hority. But the Privy Council have repeatedly pointed
out that when the legislature retains its dom nant power
i ntact and can whenever it pleases destroy the agency it has
created and set up another or take the matter directly into
its own hands, it has not parted with its own |egislative

power . They have also pointed out that the act of the
subordi nate authority does not possess the true |egislative
attribute, if the efficacy of the act done by it is not

derived fromthe subordinate authority but fromthe |egisla-




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 52 of 148

ture by which the subordinate authority was entrusted wth
the power to do the act. |In sone of the cases to which
ref erence has been nmade, the Privy Council have referred to
the nature and principles of legislation and pointed out
that conditional legislation sinply anobunts to entrusting a
[imted discretionary authority to others, and that to seek
the aid of subordinate agencies in carrying out the object
of the legislationis ancillary to |egislation and properly
829
lies wthin the scope of the powers which every |egislature
must possess to function effectively. There is a nass of
[iterature in America also about the socalled delegated
legislation, but if the judgnments of the eminent Anerican
Judges are carefully studied, it will be found that, though
in some cases they have used the expression in the popular
sense, Yyet in many cases they have been as careful as the
Privy Council in-laying down the principles and whenever
they have upheld any provision inpugned before themon the
ground that it was del egation of legislative authority they
have rest'ed their conclusion upon the fact that there was in
 aw no such del egation

The | earned Attorney-Ceneral has relied on the authority
of Evatt J. for the proposition that "the true nature and
scope of the legislative power of the Parlianment involves as
part of its content power to confer |aw naking power upon
authorities other than Parlianment itself"(1). It is undoubt-
edly true that a legislature which is sovereign within its
own sphere must 'necessarily have very great freedom of
action, but it seems to ne that in strict point of law the
dictum of Evatt J. is not a precise or an _accurate state-
ment. The first question which it raises is what is neant by
| aw maki ng power and whet her such power in the true sense of
the termcan be delegated at all. Another difficulty. which
it raises is that once it is heldas a general proposition
that del egati on of |awraking power is-inplicit in the | power
of legislation, it will be difficult to draw the line at the
preci se point where the | egislature should stop and /it wll
be permssible to ask whether the legislature is ‘conpetent
to delegate 1, 10 or 99 per cent of its |egislative power,
and whether the strictly |ogical conclusion will not' be that
the legislature can delegate the full content of its power
in certain cases. It seens to ne that the correct and the
strictly legal way of putting the matter is as the  Privy
Council have put it in several cases. The legislature in
order to function effectively, has to call- for -~ sufficient
data, has to
(1) See the Victorian Stevedoring case: 46 ComL.R 73.
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legislate for the future as well as for the present and has
to provide for a multiplicity of varying situations /which
may be sonetines difficult to foresee. In order to- achieve
its object, it has to resort to various types and fornms of
| egi sl ation, entrusting suitable agencies with the power to
fill in details and adapt legislation to varying circum
st ances. Hence, what is known as conditional |egislation
an expression which has been very fully explained and de-
scribed in a series of judgnents, and what is known as
subordinate legislation, which involves giving power to
subordinate authorities to make rules and regulations to
ef fectuate the object and purpose for which a certain lawis
enacted, have been recognized to be permissible fornms. of
legislation on the principle that a legislature can do
everything which is ancillary to or necessary for effective
| egi sl ation. Once this is conceded, it follows that the
| egislature can resort to any other formof |egislation on
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the sanme principle, provided that it acts within the
limts of its power, whether inposed from wthout or
condi tioned by the nature of the duties it is called upon
to perform

The concl usions at which | have arrived so far may now
be sunmed up :--

(1) The legislature nust nornmally discharge its primry
| egislative function itself and not through others.

(2) Once it is established that it has sovereign powers
within a certain sphere, it nust follow as a corollary that
it is freeto legislate within that sphere in any way which
appears to it to be the best way to give effect to its
intention and policy in nmaking a particular law, and that it
may utilize any outside agency to any extent it finds neces-
sary for doing things which it is unable to do itself or
finds it inconvenient to do. In other words, it can do
everything which is ancillary to and necessary for the ful
and effective exercise of its power of |egislation

(3) /It cannot abdicate its legislative functions, and
therefore while entrusting power to an outside
831
agency, it must see that such-agency, acts as a subordinate
authority and does not become a parallel |egislature.

(4) The doctrine of separation of powers and the judi-
cial interpretation it has received in Anerica ever since
the American Constitution was framed, enables the Anerican
courts to check  undue and excessive -del egation but the
courts of this country are not committed to ‘that doctrine
and cannot apply it in the sane-way as it has been applied
in Anerica. Therefore, there are only two main checks in
this country on the power of the |egislature to ‘delegate,
these being its good sense and the principle that it. should

not cross the 1line beyond which delegation amunts to
"abdi cacation and sel f-effacenent".
I will now deal with the three specific questions with

which we are concerned in this Reference, these being as
follows :--

(1) Was section 7 of the Del hi Laws Act, 1912, ‘or any of
the provisions thereof and in what particular or particulars
or to what extent ultra vires the legislature which passed
the said Act ?

(2) wWas the Aj mer-Merwara (Extension of Laws) Act, 1947,
or any of the provisions thereof and in what particular or
particulars or to what extent ultra vires the |egislature
whi ch passed the said Act ?

(3) Is section 2 of the Part C States (Laws) Act, 1950,
or any of the provisions thereof and in what particular or
particulars or to what extent ultra vires the Parlianent ?

Before attenpting to answer these questions, it wll be
Useful to state briefly a few salient facts about the compo-
sition and power of the Indian Legislature at the dates on
which the three Acts in question were passed. It ‘appears
that formerly it was the executive Government which was
enpowered to make regul ati ons and ordi nances for "the  good
government of the factories and territories acquired in
India", and up to 1833, the |aws used to be passed by the
CGovernor General in Council or by the Governors of Madras
and
832
Bonbay in Council, in the formof regulations. By the
Charter Act of 1833, the Governor-GCGeneral’'s Council was
extended by the inclusion of a fourth nmenber who was not
entitled to sit or vote except at neetings for making |aws
and regul ations. The CGovernor Ceneral in Council was by
this Act enpowered to nake laws and regulations for the
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whole of India and the |egislative powers which vested in
the Governors of Madras and Bonbay were withdrawn, though
they were allowed to propose draft schenes. The Acts passed

by the Covernor-General in Council were required to be laid
before the British Parliament and they were to have the same
force as an Act of Parliament. 1In 1853, the strength of the

Counci| of the Governor-General was further increased to 12
nenbers, by including the fourth nember as an ordinary
menber and 6 special nenbers for the purpose of |egislation
only. Then cane the Councils Act of 1861, by which the
power of |egislation was restored to the Governors of WMadras

and Bonbay in Council, and a |legislative council was ap-
poi nted for Bengal; but the Governor-General in Council was
still conpetent to exercise legislative authority over the

whol e of India and could nmake |aws for "all persons and al
pl aces and things", and for legislative purposes the Counci
was further renodelled so as to include 6 to 12 nenbers
nom nated for a period of 2 years by the CGovernor-General
of whom not | ess than one-half were to be non-officials. In
this Council, no neasure relating to certain topics could be
i ntroduced without the sanction of the CGovernor-General, and
no law was to be valid until the Governor-General had given
his assent to it and the ultimte power of disallowing a |law
was reserved to the Crown. Further, local |egislatures were
constituted for Madras and Bonbay, wherein half the nmenbers
were to be non-officials nom nated by the Governors, and the
assent of the Governor as well as that of - the Governor-
CGeneral was necessary to give validity to any law passed by
the local legislature. A simlar legislature was directed
to be constituted for the | ower Provinces of Bengal
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and powers were given to constitute |egislative councils for
certain other Provinces. In 1892, the Indian Councils Act
was passed, by which the |egislative councils were | further
expanded and certain fresh rights were given to the menbers.
In 1909, cane the MrleyMnto scheme under which the
strength of the legislative council was increased’ by the
inclusion of 60 additional nenbers of whom 27 were elected
and 33 noninated. Soon after this, in 1912, the Delhi Laws
Act was passed, and the points which nmay be noticed in
connection wth the |egislature which functioned at that
time are: firstly, withinits anbit, its powers were as
pl enary as those of the legislature of 1861, whose powers

cane up for consideration before the Privy Council~ in Bu-
rah’s case, and secondly, considering the conposition of the
| egislative council in which the non-official ~and the

executive elements predom nated, there was no roomfor the
application of the doctrine of separation of powers in_ its
full inmport, nor could it be said that by reason of /that
doctrine the |l egislature could not invest the Governor Gener-
al with the powers which we find himinvested with-under the
Del hi Laws Act. It should be stated that in section 7 of
that Act as it originally stood, the Governor-General was
mentioned as the authority who could by notification extend
any enactment which was in force in any part of British
India at the date of such notification, The "Provincia
Governnent" was substituted for the " CGover nor - General "
subsequent|y.

Coming to the second Act, nanely, the Ajmer-Merwara
(Extension of Laws) Act, 1947, we find that when it was
enacted on the 31st December, 1947, the CGovernnent of India
Act, 1935, as adapted by the India (Provisional Constitu-
tion) Order, 1947, issued under the Indian | ndependence Act,
1947, was in force. Under that Act, there were three Legis-
lative Lists, called the Federal, Provincial and Concurrent
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Legislative Lists. Lists | and Il contained a list of sub-
jects on which the Central Legislature and the Provincia
Legislature could respectively legislate, and List 111
cont ai ned subjects on which both the Central and the

834

Provincial Legislatures could |egislate. Section 100(4) of
the Act provided that "the Dom nion Legislature has power to
nmake |aws with' respect to matters enunerated in the Provin-
cial Legislative List except for a Province or any part
thereof." Section 46 (3) stated that the word "Province",
unl ess the context otherw se required, nmeant a Governor’s
Province. Therefore, section 100 (4) read with the defini-
tion of "Province", enpowered the Dominion Legislature to
nake laws with respect to subjects nmentioned in all the
three Lists for A ner-Merwara, which was not a Governor’'s
Province. The Central Legislature was thus conpetent to
| egislate for Ajmer-Merwara in regard to any subject, and it
had also plenary powers in the entire legislative field
allotted 'to it. Further, at the time the Act in question
was passed, the Dominion Legislature was si mul t aneousl y
functioning as the Constituent Assenbly and had the power to
frame the Constitution.

The third Act with which we are concerned was passed
after the present Constitution had come into force. Article
245 of the Constitution |lays down that "subject to the
provisions of this Constitution, Parlianment may nake |aws
from the whole or any part of the territory of India, and
the Legislature of a State may make laws for the whole or
any part of the State." On the pattern of the Government of
India Act, 1935, Lists | and 1l -in the Seventh Schedul e of
the Constitution enunerate the subjects on which the Parlia-
nent and the State Legislatures can respectively legislate,
while List 11 enunerates subjects on which both the Parlia-
nment and the State Legislatures can |egislate. Under article
246 (4), "Parliament has power to make laws with respect to
any matter for any part of the territory of India not in-
cluded in Part A or Part B of the First Schedule /notwith-
standing that such matter is a matter enunerated in the
State List." The points to be noted in connection with the
Part C States (Laws) Act, 1950, are :--

(1) The present Parlianment derives its authority from
the Constitution which has been framed by the
835
peopl e of India through their Constituent Assenbly, and not
fromany external authority, and within its-own field it is
as supreme as the legislature of any other country possess-
ing a witten federal Constitution

(2) The Parlianment has full power to |legislate for. the
Part C States in regard to any subject.

(3) Though there is sone kind of separation of ~ govern-
nmental functions wunder the Constitution, yet the  Cabinet
system which is the nost notable characteristic 'of the
British Constitution, is also one of the features of our
Constitution and the doctrine of separation of powers, which
never acquired that hold or significance in this country as
it has in America, cannot dom nate the interpretation of any
of the Constitutional provisions.

I may here refer to an argunent which is founded on
articles 353 (b) and 357 (a) and (b) of the Constitution.
Under article 353 (b), when a Proclamation of Emergency is
nmade by the President-

" the power of Parlianent to nake laws with respect to
any matter shall include power to nake |aws conferring
powers and i nposing duties, or authorising the conferring of
powers and the inposition of duties, upon the Union or




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 56 of 148

officers and authorities of the Union as respects that
matter, notwithstanding that it is one which is not enumner-
ated in the Union List."

Under article 357, when there is a failure of constitu-
tional machinery in a State, "it shall be conpetent--

(a) for Parliament to confer on the President the power
of the Legislature of the State to nake |l aws, and to autho-
rise the President to delegate, subject to such conditions
as he may think fit to inmpose, the power so conferred to any
other authority to be specified by himin that behalf;

(b) for Parlianent, or for the President or other au-
thority in whomsuch power to make laws is vested under
sub-clause (a), to nmake l'aws conferring powers and i nposing
duties, or authorising the Conferring of
108
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powers and the inposition of-duties, upon the Union or
of ficers and authorities thereof.

In both these articles, the power of delegation is ex-
pressly ‘conferred, and it is argued that if delegation was
contenpl ated in normal |egislation, there would have been an
express power given to the' Parliament, simlar to the power
given in articles 353(b) and 357(a) and (b). In other words,
the absence of an express provision has been wused as an
argunent for absence of the power to delegate. It should
however be noticed that these are energency provisions and
gi ve no assistance in deciding the question under considera-
tion. So far as article 353(b) is concerned, it is enough to
say that a specific provision was necessary to empower the
Parliament to nmake laws in respect of matters included in
the State List upon which the Parlianent was not ot herw se
conpetent to legislate. Wen the Parlianment ~was specially
enpowered to legislate in a field in which it could not
normal ly legislate, it was necessary to state all the powers
it could exercise. Again, article 357(a) deals with conplete
transfer of legislative power to the President, while clause
(b) is incidental to the powers conferred on the Parlianent
and the President to legislate for a State in case'of /fail-
ure of constitutional machinery in that State. These /provi-
sions do not at all bear out the conclusion that is sought
to be drawn fromthem |ndeed, the Attorney-General drew
from them the opposite inference, nanmely, that by these
provisions the Constitution-makers have recognized that
del egation of power is perm ssible on occasions when it is
found to be necessary. In ny opinion, neither of “these
concl usions can be held to be sound.

I will now deal with the three provisions in regard to
which the answer is required in this Reference. They are as
foll ows: --

Section 7 of the Delhi Laws Act, 1912.

"The Provincial CGovernnent may, by notification in the
of ficial gazette, extend with such restrictions and nodifi-
cations as it thinks fit to the Province of Delhi or any
part thereof, any enactnent which is in
837
force in any part of British India at the date of such
notification."

Section 2 of the A mer-Merwara (Extension of Laws). Act,
1947.

"The Central Government may, by notification in the
official gazette, extend to the Province of A ner-Mrwara
with such restrictions and nodifications as it thinks fit
any enactnment which is in force in any other Province at the
date of such notification."

Section 2 of the Part C States (Laws) Act, 1950.
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"The Central Governnent may, by notification in the
official Gazette, extend to any Part C State (other than
Coorg and the Andaman and Ni cobar Islands) or to any part of
such State, with such restrictions and nodifications as it
thinks fit, any enactment which is in force in a Part A
State at the date of the notification; and provision may be
made in any enactnent so extended for the repeal or amend-
nment of any corresponding law (other than a Central Act)
which is for the time being applicable to that Part C
State."

At the first sight, these provisions appear to be very
wi de, their nost striking features being these :--

1. There is no specification in the Act by way of a
list or schedule of the |aws out of which the selection is
to be made by the Provincial or the Central Government, as
the case may be, but the CGovernnment has been given conplete
di scretion to adopt any |l aw whatsoever passed in any part of
the country, whether by the Central or the Provincial Legis-
| ature.

2. The provisions are not confined nerely to the |aws
in existence at the dates of the enactnment of these Acts but
extend to future |laws also.

3. The CGovernment concerned has been empowered not only
to extend or adopt the laws but also "to introduce such
restrictions and nodifications as it thinks fit; and in the
Part C States (Laws) /Act, 1950, power has been given to the
Central Governnent to nmake a provision in- the enactnent
extended under the Act for the repeal or anendnent of any
correspondi ng | aw
838
(other than a Central Act) which is for~ the tine being
applicable to the Part C State concerned.

There can be no doubt that the powers which have been
granted to the CGovernment are very extensive and the ' three
Acts go farther than any Act in England or America, but, in
ny judgnment, nothw thstanding the sonewhat unusual features
to which reference has been nmade, (the provisions in 'question
cannot be held to be invalid.

Let us overl ook for the tine being the power to /intro-
duce nodifications with which I shall deal later, and care-
fully consider the main provision in the three Acts. The
situation with which the respective |egislatures were faced
when these Acts were passed, was that there were certain
State or States with no local |egislature and a whol e bundl e
of laws had to be enacted for them It is .clear that the
| egi sl atures concerned, before passing the Acts, applied
their mnd and decided firstly, that the situation would be
met by the adoption of |aws applicable to the other Prov-
inces inasmuch as they covered a wide range of subjects
approached froma variety of points of view and hence the
requirenents of the State or States for which the'laws had
to be framed could not go beyond those for which |aws had
al ready been framed by the various |egislatures, and second-
ly, that the matter should be entrusted to an authority
which was expected to be famliar and could easily nake
itself famliar with the needs and conditions of the State
or States for which the |laws were to be made. Thus, everyone
of the Acts so enacted was a conplete |aw, because it em
bodied a policy, defined a standard, and directed the au-
thority chosen to act within certain prescribed limts and
not to go beyond them Each Act was a conpl ete expression of
the will of the legislature to act in a particular way and
of its command as to howits will should be carried out. The
| egi slature decided that in the circunstances of the case
that was the best way to legislate on the subject and it so
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legislated. It will be a misnoner to describe such |egisla-
tion as anmpunting to abdication of powers, because from the
very nature of the |egislation
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it is manifest that the legislature had the power at any
nonent of withdrawing or altering any power with which the
authority chosen was entrusted, and could change or repea
the laws which the authority was required to nmake applica-
ble to the State or States concerned. What is even nore
important is that in each case the agency sel ected was not
enpowered to enact laws, but it could only adapt and extend
| aws enacted by responsible and conpetent |egislatures.
Thus, the power given to the Governnents in those Acts was
nmre in the nature of mnisterial than in the nature of
| egi sl ati ve power. The power given was ninisterial, because
all that the CGovernnment had to do was to study the |laws and
make sel ecti ons out of them

That such legislation is neither unwarranted on princi-
pl e nor wi'thout precedent, will be clear fromwhat follows:-

1. The facts of the case of Queen v. Burah(l) are so
famliar ~that they need not be reproduced, but for the
pur pose of understandi ng the point under discussion, it wll
be necessary to refer to section 8 of Act XXII of 1869 and
sone of the observations of the Privy Council which obvious-
Iy bear on that section. The section runs.as follows :--

"The said Lieutenant-CGovernor may fromtine to tine, by
notification in the Calcutta Gazette, extend to the said
territory any law, or any portion of any |law, nowin force
in the other territories subject to his Government, or which
may hereafter be enacted by the Council of ~ the. Governor-
Gener al , or of the said Lieutenant-CGovernor, for naking
laws and regulations, and may on nmmking such extension
direct by whom any powers or duties incident to the  provi-
sions so extended shall be exercised or perforned, and nake
any order which he shall deemrequisite for carrying such
provisions into operation.”

In their judgment, the Privy Council do not quote this
section, but evidently they had it in mnd when they nade
the follow ng observations :--

(1) 51.A 178.
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"The legislature determned that, so far, a certain
change should take place; but that it was expedient to | eave
the time and the manner, of carrying it into effect to the
di scretion of the Lieutenant-CGovernor; and also, that the
aws which were or might be in force in the other territo-
ries subject to the same Governnent were such as it night be
fit and proper to apply to this district also; but that,.as
it was not certain that all those laws, and every part of
them could wth equal convenience be so applied, it was
expedient, on that point also, to entrust a discretion to
t he Li eutenant - Governor."

The |anguage used here can be easily adapted in the
foll owi ng manner so as to cover the laws in question:--

"The legislature determined that .......... the laws
whi ch wer e or mght be in force in t he ot her
territories ....... (omtting the words "subject to the

same Governnent" for reasons to be stated presently) were
such as it might be fit and proper to apply to this State
al so; but that, as it was not certain that all those |aws,
and every part of them could with equal convenience be so
applied, it was expedient, on that point also, to entrust a
di scretion to the Central or Provincial CGovernnent."

It seenms to ne that this line of reasoning fully fits
in with the facts before us. The words "territories sub-
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ject to the sane Governnent” are not in nmy opinon material
because in Burah's case only such laws as were in force in
the other territories subject to the sane Governnment were to
be extended. W are not to |lay undue enphasis on isolated
words but ook at the principle underlying the decision in
that case. In the Delhi Laws Act as originally enacted, the
agency which was to adapt the | aws was the Governor General
In the other two Acts, the agency was the Central Govern-
ment. In 1912, the Governor-General exercised jurisdiction
over the whole of the territories the laws of which were to
be adapted for Del hi. The sane remark applies to the Centra
CGovernment, while dealing with the other two Acts. As |
have al r eady
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stated, Burah’'s case has been accepted by this Court as
havi ng been correctly decided, and we may well say that the
i mpugned Acts are mere larger editions of Act XXIl of 1869
whi ch was in question-in Burah's case.

2. It is now well settled in England and in Anerica that
a legislature can pass an Act to allow a Governnent or a
| ocal body or some other agency to make regul ati ons consi st -
ently with the provisions of the Act. At no stage of the
arguments, it was contended before us that such a power
cannot be granted by the | egislature to another body. We
have known instances in which regul ations have been nmade
creating offences and i nposing penalties and they have been
held to be valid. It seens to nme that the maki ng of many of
these regul ations invol ves the exercise of nuch nore | egis-
| ati ve power and discretion thanthe selection of appropri-
ate laws out of a mass of ready-nmade enactnents. . The fol-
| owi ng observations in.a well-known Anerican -case, which
furnish legal justification for enpowering a subordinate
authority to nmake regul ations, seemto ne pertinent :-

"I't is well settled that the delegation by a  State
| egislature to a nunicipal corporation of the power to
| egi slate, subject to the paranount |aw, concerning |oca
affairs, does not violate the inhibition against the del ega-
tion of the legislative function

It is a cardinal principle of our system of =~ governnent
that Ilocal affairs shall be nanaged by |ocal authorities,
and general affairs by the central authority, and hence,
while the rule is also fundanental that the power to -make
laws cannot be delegated, the creation of nmunicipalities
exercising local self-governnent has never been held to
trench upon that rule. Such legislation is not regarded as a
transfer of general |egislative power, but rather ~as the
grant of the authority to prescribe Ilocal regulations,
according to i menorial practice, subject, of course, to the
interposition of the superior in cases of necessity." /(Per
Fuller J. in Stoutenburgh v. Hennick(1).

(1) (1889) 129 U.S. 141.
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3. A point which was sonewhat simlar to the one raised
before us arose in the case of Sprigg v. Sigcau(1l). In  that
case, section 2 of the Pondol and Annexation Act, 1894, was
brought into question. That section gave authority to the
Covernor to add to the existing laws in force in the terri-
tories annexed, such laws as he shall fromtime to time by
Procl amation declare to be in force in such territories.
Dealing with this provision, the Privy Council observed as
follows : -

"The |l egislative authority del egated to the Governor by
the Pondol and Annexation Act is very cautiously expressed,
and is very linmted inits scope. There is not a word in
the Act to suggest that it was intended to make the Governor
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a dictator, or even to clothe himwth the full |egislative
powers of the Cape Parlianment. Hs only authority, after the
date of the Act, is to add to the laws, statutes and ordi-
nances which had already been proclainmed and were in force
at its date, such |laws, statutes and ordi nances as he ’'shal

fromtime to time by proclamation declare to be in force in
such territories’. 1In the opinion of their Lordships, these
words do not inmport any power in the Governor to nake "hew
aws" in the w dest sense of that term they do no nore than
authorise him to transplant to the new territories, and

enact there, laws, statutes and ordi nances which already
exist, and are operative in other parts of the Colony. It
was argued for the appellant that the expression "all such

| aws nade" occurring in the proviso, indicates authority to
make new | aws which are not el sewhere in force; but these
wor ds cannot control the plain meani ng of the enactnment upon
which they are a proviso; and, besides that enactrment is
left to explain the neaning of the proviso by the reference
back which isinplied in the word "such" (pp. 247-8).
Foll'owing the line of reasoning in the case cited, it
may be legitinmately stated that what the Central or the
Provi nci al CGovernment has been asked to do under the Acts in
guestion is not to enact "new laws" but to transplant” to
the territory concerned laws operative
(1) [1897] A.C. 238,
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in other parts of the country. | notice that in section 2
of the Pondol and Annexation Act, 1894, there was a proviso
requiring that "all such |aws made under or by virtue of
this Act shall be ]aid before both Houses of " Parli anment
within fourteen days after the beginning of the Session of
Parliament next after the proclanmation thereof as aforesaid,
and shall be effectual, unless in so far as the sanme shal
be repeal ed, altered, or varied by Act of Parliament." This
provi sion however does not affect the principle. It was
made only as a matter of caution and to ensure the superin-
tendence of Parlianent, for the(laws were good |laws ‘unti

they were repealed, altered or varied by Parlianent. |If the
Privy Council have correctly stated the principle that the
| egi slature in enacting subordi nate or conditional 1egisla-

tion does not part with its perfect control and has the
power at any nonment of withdrawing or altering the power
entrusted to another authority, its power of superintendence
nmust be taken to be inplicit in all such |egislation. Refer-
ence may al so be nmade here to the somewhat unusual case of
Dorr v. United States(1), where del egation by Congress to a
conmi ssi on appoi nted by the President of the power to |egis-

late for the Phillipine Islands was held valid.

4, There are al so sone American cases in which the adopt-
ing of alaw or rule of another jurisdiction has been per-
mtted, and one of the cases illustrative of the rule is Re

Lasswel | (2), where a California Act declaring the existence
of an energency and providing that where the Federal author-
ities fixed a Code for the government of any industry,  that
Code automatically becane the State Code therefor, —and
fixing a penalty for violation of such Codes, was held to be
constitutional and valid, as against the contention that it
was an unl awful del egation of authority by the State |egis-
lature to the Federal government and its administrative
agencies. This case has no direct bearing on the points
before us, but it shows that application of |aws nade

(1) (1904) 195 U.S. 138. (2) (1934) 1 Cal. Appl. (2d),
183. 109
844

by another |Ilegislature has in sone cases been held to be
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per m ssi bl e.

5. There are nany enactnents in India, which are not
without their parallel in England, in which it is stated
that the provisions of the Act concerned shall apply to
certain areas in the first instance and that they nmay be
ext ended by the Provincial Governnent or appropriate author-
ity to the whole or any part of a Province. The Transfer of
Property Act, 1882, is an instance of such enactnment, as
section 1 thereof provides as follows :--

"It (the Act) extends in the first instance to all the
Provi nces of India except Bonbay, East Punjab and Del hi.

But this Act or any part thereof may by notification in
the official Gazette be extended to the whole or any part of
the said Provinces by the Provincial Governnent concerned."

It is obvious thatif instead of making sinmilar provi-
sions in 50 or more Acts individually, a single provision is
made in any one Act enabling the Provincial Governnents to
extend all. or any of the 50 or nobre Acts, in which provision
m ght ' have been but has not been made for extension to the
whol e or ‘any part of the Provinces concerned there would be
no differencein principle between the two alternatives. It
was pointed out to us that in the Acts with which we are
concerned, power has been given to extend not only Acts of
the Central Legislature, which is the author of the Acts in
guestion, but also/'those of the Provincial Legislatures. But
it seems to ne that the distinction so made does not affect
the principle involved. The real question is: Can authority
be given by a legislature to an outside agency, to extend an
Act or series of Acts to a particular area ? This really
brings wus back to the principle of conditional |egislation
which is too deeply rooted in our |egal systemto be ques-
tioned now.

6. Qur attention has been drawnto several Acts con-
taining provisions simlar to the Acts
845
which are the subject of the Reference, t hese
being :--

1. Sections 1 and 2 of Act | of 1865.

2. Sections 5 and 5A of the Scheduled Districts Act,
1874 (Act XV of 1874).

3. The Burma Laws Act, 1898 (Act X.II of 1898). section
10 (1).

4. Section 4 of the Foreign Jurisdiction Act, 1947 (Act
XLVI| of 1947).

The Merchant Shi pping Laws (Extension to Acceding States
and Amendnent) Act, 1949 (Act XVIII1 of 1949), section 4.

The rel evant provisions of two of these Acts, which were
passed before the Acts in question, may be quoted, to bring
out the cl ose anal ogy.

The Schedul ed Districts Act, 1874.
5. "The Local Government, with the previous sanction of the
CGovernor-Ceneral in Council, my, fromtime to tine by
notification in the Gazette of India and also in the 'loca
Gazette (if any), extend to any of the Scheduled Districts,
or to any part of any such District, any enactnent which is
in force in any part of British India at the date of such
ext ension."

5A. In declaring an enactnent in force in a Schedul ed
District or part thereof under section 3 of this Act, or in
extending an enactnent to a Scheduled District or part
thereof under section 5 of this Act, the Local GCovernnent
with the previous sanction of the Governor-General in Coun-
cil, my declare the operation of the enactnment to be sub-
ject to such restrictions and nodi fications as that GCovern-
ment think fit."
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The Burma Laws Act, 1898.

10(1). "The Local Government, with the previous sanction

of the Governor-General in Council, may, by notification in
the Burma Gazette, extend, with such restrictions and nodi-
fications as it thinks fit, to all or any of the Shan
States, or to any specified local area in the Shan State any
enactment which is in force
846
in any part of Upper Burma at the date of the extension."
It is hard to say that any firmlegislative practice had
been established before the Del hi Laws Act and other Acts we
are concerned with were enacted, but one may presume that
the legislature had nmade several experinents before the
passing of these Acts and found that they had worked well
and achi eved the object for which they were intended.

I will now deal with the power of nodification which de-
pends on the meaning of 'the words "with such nodifications
as it thinks fit:" These are not unfamliar words and they

are often used by careful draftsmen to enable | aws which are
applicabl'e “to one place or object to be so adapted as to
apply to-another. The power of introducing necessary re-
strictions and nodificationsis incidental to the power to
apply or adapt the law, and in the context in which the
provision as to nodification occurs, it. cannot bear the
sinister sense attributed to it. The nmodifications are to
be made within the franework of the Act and they cannot be
such as to affect its identity or structure or the essentia
purpose to be served by it. The power to nodify certainly
i nvol ves a discretion to make suitable changes, but it would
be useless to give an-authority the power to adapt a |aw
without giving it the power to nake suitable changes. The
provi sion enpowering an extraneous authority  to ‘introduce
nodifications in an Act has been nicknaned in England as
"Henry VII1 clause", because that nonarch is regarded | popu-
larly as the personification of executive autocracy. Sir
Thomas Carr, who bad consi derabl e experi ence of dealing with
| egislation of the character we are concerned with, refers
to "Henry VIII clause"” in this way in his book "Concerning
Engl i sh Administrative Law' at page 44:--

"OfF all the types of orders which alter statutes, the

so-called "Henry VIII clause sonetinmes inserted in big and
conplicated Acts, has probably caused the greatest flutter
in England. 1t enables the Mnister

847

by order to nodify the Act itself so far as necessary for
bringing it into operation. Any one who will look to see

what sort of orders have been made under this power wll
find themsurprisingly innocuous. The device is partly a
draftsman’s insurance policy, in case he has  overlooked
sonething, and is partly due to the i mense body of /|loca
Acts in England creating special difficulties in particular

areas. These |ocal Acts are very hard to trace, and the
draftsman coul d never be confident that he has exam ned them
all in advance. The Henry VIII cl ause ought, of course, to

be effective for a short tine only."

It is to be borne in mnd that the discretion given to
nodify a statute is by no neans absolute or irrevocable in
strict legal sense, with which aspect alone we are princi-
pally concerned in dealing with a purely |legal question. As
was pointed out by Garth C.J. in Enpress v. Burah(1l), the
legislature is ""always in a position to see how the powers,
which it has conferred, are being exercised, and if they are
exercised injudiciously, or otherwise than in accordance
with its intentions, or if, having been exercised, the
result is in any degree inconvenient, it can always by
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anot her Act recal | its power s, or rectify the
i nconveni ence." The | earned Chief Justice, while referring

to the Civil Procedure Code of 1861, pointed out that it
went further than the Act inmpugned before him because "it
gave the Local CGovernments a power to alter or nodify the
Code in any way they mght think proper, and so as to intro-
duce a different lawinto their respective Provinces from
that which was in force in the Regulation Provinces."

Nevert hel ess, the Privy Council considered the Civil Proce-
dure Code of 1861 to be a good exanple of valid conditiona
legislation. 1In the course of the argunents, we were sup-

plied with a list of statutes passed by the Central and some
of the Provincil Legislatures giving express power of nodi-
fication to certain authorities, and judging fromthe nunber
of instances included in it, it is not an uninpressive |ist.
A few of the Acts which may be nentioned by
(1) I.L.R S Cal. 63 at140.
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way of \illustration are: The Scheduled Districts Act, 1874,
The Burma Laws Act, 1898, The Bonbay Prevention of Prostitu-
tion Act, 1928, The Madras City [I'nprovenment Trust Act,
1945, The Madras Public Health Act, 1939, U P. Kand Revenue
Act, 1901. There are al so many instances of such |egislation
in Engl and, of which only a few may be nentioned below to
show that such Acts are by no neans confined to this coun-
try.

In 1929, a Bill was proposed to carry out the policy of
havi ng fewer and bigger |ocal authority in Scotland. During
the debate, it was suddenly decided to create a new kind of

body called the district council. There was no tine to work
out details for electing the new district councillors, and
the Bill therefore applied to themthe statutory provisions

relating to the election of county ~councillors in rura
areas "subject to such nodifications and adaptations as the
Secretary of State may by order prescribe."

In 1925, the Parlianment passed the Rating and Val ua-
tion Act, and section 67 thereof provided that if any diffi-
culty arose in connection with its application to any excep-

tional area, or the preparation of the first valuation |Iist
for any area, the Mnister "nay by order renmove the diffi-
culty.” It was also provided that "any such -order nay

nodify the provisions of this Act so far as may appear to
the Mnister necessary or expedient for carrying the  order
into effect.”

In 1929, a new Local Governnent Bill was introduced in
Parliament, and section 120 thereof provided that "the
M ni ster may make such order for renoving difficulties as he
may judge necessary.......... and any such order may nodify
the provisions of this Act."

Section 1(2) of the Road Transport Lighting Act, 1927,
provided that" the Mnister of Transport may exenmpt. wholly
or partially, vehicles of particular kinds fromthe require-
ments of the Act," and sub-section (3) empowered himto "add
to or vary such requirenments" by regul ati ons.

849
By section 1 of the Trade Boards Act, 1918, "the Mnis-
ter of Labour may, by special order, extend the provisions

of the Trade Boards Act, 1909, to new trades......... and
may alter or amend the Schedule to the Act."

The Unenpl oynment I nsur ance Act , 1920, by sec-
tion 45 provided that "if any difficulty arises with respect
to t he constitution of speci al or suppl enent ary
schenes......... the Mnister of Labour......... may by

order do anything which appears to himto be necessary or
expedient......... and any such order may nodify the provi-
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sions of this Act......... "

Simlar instances may be nultiplied, but that will serve
no useful purpose. The mmin justification for a provision
enpowering nodi fications to be made, is said to be that, but
for it, the Bills would take | onger to be made ready, and
the operation of inportant and whol esone neasures would be
del ayed, and that once the Act becane operative, any defect
inits provisions cannot be renmoved until amending |egisla-
tion is passed. It is also pointed out that the power to
nodify within certain circunscribed limts does not go as
far as many other powers which are vested by the |egislature
in high officials and public bodies through whomit decides
to act in certain matters. It seens to nme that it is now too
late to hold that the Acts in question are ultra vires,
nerely because, while giving the power to the Governnent to
extend an Act, the | egislatures have al so given power to the
CGovernment to subject itto such nodifications and restric-
tions as it thinks fit. It must, however, be recognised
that what 'is popularly known as ' the "Henry VIIIl clause" has
fromtinme to time provoked unfavourable coment in Engl and,
and the Comm ttee on Mnisters’ Powers, while admtting that
it must be occasionally used, have added:" .......
we are clear in our - opinion, first, that the adoption of
such a clause ought on each occasion when it is, on the
initiative of the/'Mnister in charge of the Bill, proposed
to Parliament to be justified by himup to the essential. It
can only be essential for the |imted purpose of
850
bringing an Act into operation and it should accordingly be
in most precise | anguage restricted to those purely machin-
ery arrangenents vitally requisite for that purpose;and the
cl ause should always contain a nmaximumtinme limt  of one
year after which the powers should lapse. If in the event
the time limt proves too short--which is unlikely--the
CGovernment should then come back to Parliament with a one
clause Bill to extend it." It may also be stated that in
Engl and "del egated | egislation" often requires the regul a-
tions or provisions nmade by the delegate authority to be
laid before the Parlianment either in draft formor with the
condition that they are not to operate till approved by
Parliament or with no further direction. The Acts before _us
are certainly open to the comrent that this valuable saf e-
guard has not been observed, but it seens to ne that however
desirable the adoption of this safeguard and other safe-
guards which have been suggested fromtine to tinme may be,
the wvalidity of the Acts, which has to be deternined on
purely Ilegal considerations, cannot be affected by their
absence.

I wll nowdeal with section 2 of the Part. C States
(Laws) Act, 1950, in so far as it gives power to the Centra
Government to make a provision in the enactnent extended
under the Act for the repeal or amendment of any correspond-
ing law which is for the time being applicable to the Part C
State concerned. No doubt this power is a far-reaching -and
unusual one, but, on a careful analysis, it will be found to
be only a concomtant of the power of transplantation and
nodification. If a newlawis to be nade applicable, it nay
have to repl ace sone existing | aw which may have beconme out
of date or ceased to serve any useful purpose, and the
agency which is to apply the new |law nust be in a position
to say that the old | aw woul d cease to apply. The nearest
parallel that | can find to this provision, is to be found
in the Church of England Assenbly (Powers) Act, 1919. By
that Act, the Church Assenbly is enpowered to propose
| egislation touching matters concerning the Church of
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Engl and, and

851

the legislation proposed may extend to the repeal or anend-
ment of Acts of Parlianment including the Church Assenbly Act
itself. It should however be noticed that it is not unti
Parliament itself gives it legislative force on an affirnma-
tive address of each House that the nmeasure is converted
into legislation. There is thus no real anal ogy between that
Act and the Act before us. However, the provision has to be

uphel d, because, though it goes to the farthest limts, it
is difficult to hold that it was beyond the powers of a
| egislature which is supreme inits ow field; and all we

can say is what Lord Hewart said in King v. Mnister of
Health(1), nanely, that the particular Act nay be regarded
as "indicating the high water-mark of |egislative provisions
of this character," and that, unless the legislature acts
with restraint, a stage nmay be reached when | egislation my
anmount to abdication of |egislative powers.

Before | conclude, | wish to make a few general observa-
tions here on the subject -of "delegated |egislation" and
its limts, using the expression once again in the popular

sense. This formof |egislation has become a present-day
necessity, and it has come'to stay--it is both inevitable
and i ndi spensable. The legislature has now to make so nany

laws that it has no tine to devote to all  the |egislative
details, and sonetinmes the subject on which it has to |egis-
late is of such a technical nature that all it can dois to

state the broad principles and leave the details to be
wor ked out by those who are nore famliar with the subject.
Agai n, when conpl ex schenes of reformare to be the subject
of legislation, it is difficult to bring out a selfcontained
and conplete Act straightaway, since it is not possible to
foresee all the contingencies and envisage all the |oca
requi renments for which provision is to be made. Thus, some
degree of flexibility becones necessary, so as to permt
constant adaptation to unknown future conditions wthout the
necessity of having to anmend thelaw again and again. The
advantage of such a course is that it enables the del egate
aut hority
(1) [1927] 2 K B. 229 at 236. 110
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to consult interests likely to be affected by a particul ar
| aw, nake actual experinents when necessary, and utilize the
results of its investigations and experinents in the best
way possible. There nmay al so arise energencies ~and _urgent
situations requiring pronpt action and the entrustment of
large powers to authorities who have to deal with the var-
ious situations as they arise. There are exanples in._the
Statute books of England and other countries, of laws, a
reference to which will be sufficient to justify the need
for delegated |egislation. The British Gold St andar d
(Amendrent) Act, 1931, enpowered the Treasury to nake and
fromtime to time vary orders authorising the taking of such
nmeasures in relation to the Exchanges and ot herw se as  they
may consider expedient for neeting difficulties arising in
connection wth the suspension of the Gold Standard. The
National Econony Act, 1931, of England, enpowered "His
Majesty to nake Orders in Council effecting econonmies in
respect of the services specified in the schedule" and
proved that the M nister designated in any such Order m ght
make regul ations for giving effect to the Order. The Food-
stuffs (Prevention of Exploitation) Act, 1931, authorised
the Board of Trade to take exceptional neasures for prevent-
ing or renmedying shortages in certain articles of food and
drink. It is obvious that to achieve the objects which were
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intended to be achieved by these Acts, they could not have
been framed in any other way than that in which they were
framed. | have referred to these instances to show that the
conpl exity of nmodern adninistration and the expansi on of the
functions of the State to the econonic and social sphere
have rendered it necessary to resort to new forns of |egis-
lation and to give wide powers to various authorities on
suitable occasions. But while enphasizing that del egation
is in these days inevitable, one should not omt to refer to
the dangers attendant upon the injudicious exercise of the
power of delegation by the legislature. The dangers in-
volved in defining the del egated power so |oosely that the
area it is intended to cover cannot be clearly ascertained,
and in giving

853

wi de del egated powers to executive authorities and at the
sane tinme depriving a citizen of protection by the courts
agai nst~ harsh and unreasonabl e exerci se of powers, are too
obvious to require el aborate discussion

For the reasons | have set out, | hold that none of the
provisions_ which are the subject of the three questions
referred to us by the President is ultra vires and I would

answer those questions accordingly.

PATANJALI SASTRI" J.--The President of India by an order,
dated the 7th January, 1951, has been pleased to refer to
this Court, under article 14:3 (1) of the Constitution, for
consi deration and report the foll owi ng questions:

1. Was section 7 of the Del hi Laws Act, 1912, or any of
the provisions thereof and in what -particular or particu-
lars or to what extent ultra vires the |legislature which
passed the said Act ?

2. Was the Aj ner-Merwara (Extension of Laws) Act, 1947,
or any of the provisions thereof and in what particular or
particulars or to what extent ultra vires the |egislature
whi ch passed the said Act ?

3. Is section 2 of the Part C States (Laws) Act, 1950,
or any of the provisions thereof ‘and in what particular or
particulars or to what extent ultra rites the Parlianent ?

The reasons for making the reference are thus set out in
the letter of reference:

"And whereas the Federal Court of India in Jatindra Nath
Gupta v. The Province of Bihar(l) held by a mgjority -that
the proviso to sub-section (3) of section 1 of the  Bihar
Mai nt enance of Public Order Act, 1947, was ultra vires -the
Bi har Legislature inter alia on the ground that the said
proviso conferred power on the Provincial Governnent to
nmodify an act of the Provincial Legislature  and thus
amounted to a del egati on of |egislative power;
And whereas as a result of the said decision of the Federa
Court, doubts have arisen regarding
(1) [1949-50] F.C. R 595.
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the wvalidity of section 7 of the Delhi Laws Act, 11912,
section 2 of the Ajmer-Merwara (Extension of Laws)  Act,
1947, and section 2 of the Part C States (Laws) Act, 1950,
and of the Acts extended to the Provinces of Delhi and
Ajmer-Merwara and various Part C States under the said
sections respectively, and of the orders and other instru-
ments i ssued under the Acts so extended,;

And whereas the validity of section 7 of the Del hi Laws
Act, 1912, and section 2 of the A ner Merwara (Extension of
Laws) ' Act, 1947, and of the Acts extended by virtue of the
powers conferred by the said sections has been chal | enged
in some cases pending at present before the Punjab High
Court, the Court of the Judicial Conm ssioner of Ajner, and
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the District Court and the Subordinate Courts in Delhi."
The provisions referred to above are as follows: -Section 7
of the Del hi Laws Act, 1912:

The Provincial CGovernnent may, by notification in the
of ficial Gazette, extend with such restrictions and nodifi-
cations as it thinks fit to the Province of Delhi or any
part thereof, any enactnent which is in force in any part of
British India at the date of such notification."

Section 2 of the A mer-Merwara (Extension of Laws) Act,
1947:

"Ext ensi on of enactments to Aj ner-Merwara.--The Centra
CGovernment may, by notification in the official Gazette,
extend to the Province of Ajnmer-Merwara with such restric-
tons and nodifications as it thinks fit any enactnment which
isin force in any other Province at the date of such noti-
fication.

Section 2 of the Part C States (Laws) Act 1950:

" Power to extend enactnments to certain Par t C
States.--The Central Government may, by notification in the
official " Gazette, extend to any Fart C State (other than
Coorg and the Andaman and Ni cobar |slands) or to any part of
such State, with such restrictions and nodifications as it
thinks fit, any
855
enactment which is/in force in a Part A State at the date of
the notification; and provi sion nay be made in any enactnent
so extended for the repeal or amendment -of any corresponding
law (other than a Central Act) whichis for the time being
applicable to that Part C State."

The Central Legislature, which enacted these provisions,
had, at all nmaterial tinmes, the power to make laws itself
for the designated territories. But, instead of exercising
that power, it enpowered the Provincial Governnent in the
first-mentioned case, and the Central ~Government | in the
others, to extend, by notification in the official Gazette,
to the designated territories | aws nmade by Provincial Legis-
latures all over India for territories within their respec-
tive jurisdiction. The principal features of the ‘authority
thus delegated to the executive are as foll ows:

(1) The laws thus to be extended by the -executive are
aws made not by the del egating authority itself, namely,
the Central Legislature, but by different Provincial Legis-
|atures for their respective territories.

(2) In extending such |aws the executive is to have the
power of restricting or nodifying those laws as it _thinks
fit.

(3) The law to be extended is to be a lawin force at
the time of the notification of extension, that is to . say,
the executive is enpowered not only to extend laws in - force
at the tine when the inpugned provisions were enacted, which
the Central Legislature could be supposed to have' exam ned
and found suitable for extension to the territories in
guestion, but also laws to be made in future by Provincia
Legislatures for their respective territories which the
Central Legislature could possibly have no neans of judging
as to their suitability for such extension

(4) The power conferred on the executive by the enact-
ments referred to in Question No. a is not only to extend to
the designated territories |laws made by other |[|egislatures
but also to repeal or amend any corresponding lawin force
in the designated territories.
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The question is: Ws the delegation of such sweeping
di scretionary power to pick and choose | aws made by ot her
| egi slatures to operate el sewhere and to apply themto the
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territories in question within the conpetence of the Centra
Legi sl ature ?

In Jatindra Nath GCupta v. The Province of Bihar (1),
which has led to this reference, the Federal Court of
India held by a mgjority (Kania C. J., Mahajan and Mukher -
jea JJ.) that the proviso to sub-section (3) of section 1
of the Bihar Mintenance of Public O der Act, 1937, pur-
porting to authorise the Provincial CGovernnment, on cer-
tain conditions which are not material here, to extend by
notification, the operation of the Act for a further speci-
fied period after its expiry with or without nodifications
amounted to a delegation of |legislative power and as such
was beyond the conpetence of the legislature. The deci-
sion proceeded to sone extent on the concession by
counsel that delegation of |egislative power was i ncom
petent though it rmust be adnitted there are observati ons
in the judgments of their Lordships | endi ng the wei ght of
their authority in support of that view Fazl Ali J. in a
di ssenti ng j udgnent hel d that the power to extend and the
power to nodify were separate powers and as the Provincia
CGovernment . _had in fact extended the operation of the Act
wi t hout naking any nodi fication in it, the provi so
operated as valid conditional legislation. While agreeing
with the conclusion of the majority that the detention of
the petitioners in that case was unlawful, 1 preferred to
rest nmy decision on a narrower ground which has no rele-
vancy in the present discussion. “Inthe- light of the
fuller arguments addressed to us in the present case, | am
unable to agree with the najority view.

The Attorney-CGeneral, appearing on behalf of the Presi-

dent, vigorously attacked the mpjority view in Jatindra
Nath Cupta's case(1l) as being opposed alike to sound con-
stitutional principles and the weight of aut hority. He

cited nunerous decisions of the  Privy

(1) [1949-50] F.C. R 595.
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Counci| and of the American, Australian and Canadian Courts
and also called attention to the views expressed by various
witers on the subject in support of his contention that
| egi sl ative power involves as part of —its content a power
to delegate it to other authorities and that a legislative
body enpowered to make | aws on certain subjects and for a
certain territory 1is conpetent, while acting wthin its
appointed limts, to delegate the whole of its |egislative
power to any other person or body short of divesting itself
conpl etely of such power.

It is now a conmonpl ace of constitutional law that a
| egislature created by a witten constitution nmust. act
within the anbit of its powers as defined by the constitu-
tion and subject to the limtations prescribed thereby, and

that every legislative act done contrary the provisions
of the constitution is void. In England no such problem can
arise as there is no constitutional limtation on the powers

of Parliament, which, in the eye of the law, is sovereign
and suprene. It can, by its ordinary legislative procedure,
alter the constitution, so that no proceedi ngs passed by it
can be challenged on constitutional grounds in a court of
law. But India, at all material tinmes,--in 1912, 1947 and
1950 when the inpugned enactnents were passed-had a witten
constitution, and it is undoubtedly the function of the
courts to keep the Indian legislatures within their consti-
tutional bounds. Hence, the proper approach to questions of
constitutional wvalidity is "to look to the terns of the
instrument by which, affirmatively, the |legislative powers
were created, and by which, negatively, they were restrict-
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ed. |If what has been done is legislation within the genera
scope of the affirmative words which gave the power and if
it violates no express condition or restriction by which the
power is linmted (in which category would, of course, be
i ncl uded any Act of the Inperial Parliament at variance
with it) it 1is not for any court of justice to inquire
further or, to enlarge constructively those conditions and

restrictions.": Empress v. Burah(1l). W
(1) s I.A 178.
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have, t herefore, to exam ne Wether the del egati on of author-
ity nmade in each of the inpugned enactnents is contrary to
the tenor of the constitution under which the enactnent
itself was passed. No provision is to be found in the
rel evant constitutions authorising or prohibiting in express
terms the delegation of |egislative power. Can a prohibi-
tion against del egation be derived inferentially from the
terms of the constitution and, \if so, is there anything in
those terns fromwhich such a prohibition can be inplied ?
Bef ore-examni ng the relevant constitutions to find an

answer to the question, it will be useful torefer to the
two nmain theories of constitutional |aw regarding what has
been called delegated |egislation. Though, as already

expl ai ned, no question of constitutionality of such |egisla-
tion could arise’ inEngland itself, such problens have
frequently arisen in the British comobnwealth countries
which have witten constitutions, ~and British Judges,
trained in the tradition of parliamentary omipotence, have
evolved the doctrine that every legislature created by an
Act of Parlianent, though bound to act within the limts of
the subject and area marked out for it, is, while acting
within such limts, as suprene and sovereign as Parlianment
itself. Such legislatures are in no sense del egates of the
I nperial Parlianment and, therefore, the maxi mdel egatus non
potest delegare is not applicable to them A delegation of
| egi sl ative functions by them however extensive, so |ong as
they preserve their own capacity, cannot be challenged as
unconstitutional . These propositions were laid down in no
uncertain ternms in the |eading case of Hodge v. Queen(1)
deci ded by the Privy Council in 1883. Upholding the validity
of an enactment by a Provincial Legislature in Canada where-
by authority was entrusted to a Boar6 of —Comm ssioners to
make regul ations in the nature of bylaws or nunicipal  regu-
lations for the good governnent of taverns and thereby to
create offences and annex penalties thereto, their Lordships
observed as foll ows:
(1) 9 App. Cas. 117
859

"I't was further contended that the Inperial . Parlianent
had conferred no authority on the local legislature to
del egate those powers to the Licence Commi ssioners, or any
other persons. In other words, that the power conferred
by the Inperial Parlianent on the local |egislature should
be exercised in full by that body, and by that body al one.
The rmaxi m del egat us non potest delegare was relied on. It
appears to their Lordships, however, that the objection thus
raised by the appellant is founded on an entire nmisconcep-
tion of the true character and position of the provincia
| egislatures. They are in no sense delegates of or acting
under any mandate fromthe Inperial Parlianent. Wen the
British North America Act enacted that there should be a
legislature for Ontario, and that its legislative assenbly
shoul d have exclusive authority to make |laws for the Prov-
ince and for provincial purposes in relation to the matters
enunerated in section 92, it conferred powers not in any
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sense to be exercised by del egation fromor as agents of the
I mperial Parlianent, but authority as plenary and as anple
within the limts prescribed by section 92 as the Inperia
Parliament in the plenitude of its power possessed and coul d
bestow. Wthin these limts of subjects and area the loca

legislature is supreme.................. It was argued at
the bar that a legislature commtting inportant regulations
to agents or delegates effaces itself. That is not so. It

retains its powers intact, and can, whenever it pl eases,
destroy the agency it has created and set up another, or
take the matter directly into its own hands. How far it can
seek the aid of subordinate agencies, and how long it shal
continue them are matters for each |egislature, and not for
courts of law, to decide."(1).

Here is a clear enunciation of the English doctrine of
what may be called "supremacy within limts"; that is to
say, Wwthin the circumscribed limts of its legislative
power, ~ a subordinate legislature can do what the |Inperia
Parlianment can do, and no constitutional limt on its power
to del egate can be inported
(1) 9 App. Cas. 117 131,

111
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on the strength of the nmaxi m del egatus non potest del egare,
because it is not a delegate. The |last few words of the
guotation are significant. They insist, as does the pas-
sage al ready quoted from Burah’s case(l), that the scope of
the enquiry when such an issue is presented to the court is
strictly limted to seeing whether the legislature is acting
within the bounds of its |egislative power. The remarks
about "authority ancillary tolegislation" and "abundance of
precedents for this. legislation entrusting a limted des-
cretionary authority to others " have, obviously, reference
to the particular authority delegated on the facts of that
case which was to regul ate taverns by issuing |licences, and
those remarks cannot be taken to detract fromor to qualify
in any way the breadth of the general principles so unms-
takably laid down in the passages quoted.

The same doctrine was affirned in Powell ~ v. “Apollo
Candle Co. Ltd.(2), where, after referring to Burah’s case
(1) and Hodge's case(3), their Lordships categorically
stated: "These two cases have put an end to a doctrine which
appears at one tine to have had sone currency, that a Col o-
nial Legislature is a delegate of the Inperial Legislature.
It is alegislature restricted in the area of Jits powers,
but within that area unrestricted, and not —acting as an
agent or a delegate." An objection that the legislature of
New South Wl es al one had power to imnmpose the tax in ques-
tion and it could not delegate that power to the Governor
was answered by saying "But the duties |l|evied under the
Order in Council are really levied by the authority of the
Act under which the order is issued. The |legislature has
not parted with its perfect control over the Governor, and
has the power, of course, at any noment, of wi thdraw ng or
altering the power which they have entrusted to hini(4).

| f Hodge's ease(3) did not involve an extensive dele-
gation of |egislative power, Shannon's case(5) did.

(1) 5 1.A 178. (4) 10 App. Cas. 282, 291.
(2) 10 App. Cas. 282. (5) [1938] A C. 708.

(3) 9 App. Cas. 117.
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A provincial legislature in Canada had passed a conpul sory
Marketing Act providing for the setting up of Marketing
Boards but leaving it to the Governnent to determ ne what
powers and functions should be given to those Boards. One
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of the objections raised to the legislation was that it
was only a "skeleton of an Act" and that the |egislature had
practically "surrendered its legislative responsibility to

another body." Lord Haldane's dictumin what is known as
the Referendum case(l) (to which a nore detailed reference
will be made presently) suggesting a doubt as to a provin-

cial legislature’'s power to "create and endow with its own
capacity a new legislative power not created by the Act to
which it owes its existence" was cited in support of the
obj ecti on. The obj ection, however, was summarily repelled
wi t hout calling upon Government counsel for an answer. Their
Lordshi ps contented thenselves with reiterating the English
doctrine of "plenary powers of delegation within constitu-
tional limts" and said: "This objection appears to their
Lordshi ps subversive of the rights which the provincia
| egi sl ature enjoys while dealing with matters falling within
the classes of subjectsin relation to which the constitu-
tion has granted |egislative powers. Wthin its appointed
sphere the provincial |egislature is as suprene as any ot her
parliament............ Martin C J. appears to have di sposed
of this objection very satisfactorily in his judgnent on the
reference, and their Lordships find no occasion to add to
what he there said." What Martin C.J. said is to be found in
Re Natural Products Marketing (B.C.) Act(2). He said "1
shall not, however, pursue at length this subject (delega-
tion of |egislative powers) because, to use the | anguage of
the Privy Council in Queen v. Burah(3), "The British Statute
book abounds with exanples of it’ and a consideration for
several days of our early and | ate "statute book’ discloses
such a surprising nunber of delegations to various persons
and bodies in all sorts of subject-matters that it would

(1) [1919] A C. 935. (3) 3 App. Cas. 889, 906.
(2) (1937) 4 D.L.R 298, 310.
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take several pages even to enunerate them and it woul d
also bring about a constitutional debacle to i nval i dat e
them | must, therefore, content nyself by selecting four
statutes only." The |earned Judge then proceeded to refer,
anmong others, to a statute whereby "“carte blanche powers
were delegated over affected fruit lands areas to cope

with a pest”, and to another "whereby power was  conferred
upon the Lieutenant Governor in Council to make rules of
the wi dest scope"” and the first inportance in our system of
jurisprudence wher eby our whole civil practice and proce-
dure, appellate and trial, are regulated and constituted to
such an extent that even the sittings we hold are thereto
subj ected. "

This recent pronouncenent of the Privy Council on the . Eng-
lish view of the delegability of legislative power i's, in
ny opinion, of special interest for the foll owi ng ~ reasons

(1) The case involved such an extensive delegation of

| egi sl ative power--counsel thought the 'linmt" had been
reached --that it squarely raised the question of the

constitutional validity of surrender or abdication of such
power and Lord Hal dane’s dictumin the Ref erendum case(1)
was relied upon.

(2) Neverthel ess, the objection was considered so pl ai nly
unsust ai nabl e that Government counsel was not called upon
to answer, their Lordships having regarded the objection
as "subversive" of well-established constitutional princi-
pl es.

(3) Martin C J.’s instances of "carte blanche

del egati on" were approved and were considered as di sposing
of the objection "very satisfactorily."
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(4) Al that was considered necessary to repel the
objection was a plain and sinple statenment of the Engl i sh
doctrine, nanely, within its appointed sphere the provin-
cial legislature was as suprene as any other parliament,
or, in other words, as there can be no |egal [imt to
Parliament’s power to del egate, so can there
(1) [1919] A C. 935.
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be none to the power of the provincial legislature to dele-
gate legislative authority to others. Thus, the English

approach to the problem of delegation of |egislative power
is characterised by a refusal to regard legislation by a
duly constituted legislature as exercise of a delegated
power, and it enphatically repudi ates the application of the
maxi mum del egatus non potest delegate. It recognises the
sovereignty of legislative bodies within the linmts of the
constitutions by which they are created and concedes pl enary
powers of del egation to themw thin such limts. It regards
del egation as a revocabl e entrustnent of the power to |egis-
late to 'an appointed agent whose act derives its wvalidity
and legal force fromthe delegating statute and not as a
reli nqui shnent by the del egating body of its own capacity to
| egi sl ate.

On the other hand, the Anerican courts have approached
the problemalong wholly different lines which are no |ess
the outcone of their jown envi ronnent” and tradition. The
Amrerican political scene in the eighteenth century was
donmi nated by the ideas of Mntesque and Locke that concen-
tration of |egislative, executive and judicial powers in the
hands of a single organ of the State spelt tyranny, and many
State constitutions had explicitly provided that each of the
great departnments of State, the |egislature, the executive
and the judiciary, shall not exercise the powers of the
ot hers. Though the Federal Constitution contained no such
explicit provision, it was construed, against the background
of the separatist ideology, as enbodying the principle of
separation of powers, and a juristic basis for the conse-
guent non-del egability of its power by one of the depart-
ments to the others was found in the old fam liar maxim of
the private |aw of agency del egatuts non potest _delegare
which soon established itself as a traditional ~dogma of
Anerican constitutional law. But the sw ft progress of the
nation in the industrial and econonic fields and the result-
ing conplexities of administration forced the realisation on
the Anerican Judges of the unavoi dabl e necessity for
864
| arge-scal e del egation of legislative powers to admnistra-
tive bodies, and it was soon recognised that to deny this
woul d be "to stop the wheels of governnment." The result has
been that American decisions on this branch of the |[|aw
consist largely of attenpts to disguise delegation "by
veiling words" or "by softening it by a quasi" (per  Hol nmes
J. in Springer v. Governnent of the Phillipine Islands(1l).
"This result”, says a recent witer on the subject, "is well
put in Prof. Cushman’s syllogism’ -

Maj or prem se: Legislative power cannot be constitu-
tionally del egated by Congress.

M nor premise: It is essential that certain powers be
del egated to adnmi nistrative officers and regulatory comm s-
si ons.

Concl usion: Therefore the powers thus delegated are
not |egislative powers."

They are instead "adm nistrative"or "quasi-Iegisla-
tive"--(American Adninistrative Law by Bernard Schwartz, p.
20). After considerable confusion and fluctuation of opin-
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ion as to what are "essentially" legislative powers which
cannot be del egated and what are nere "adm nistrative" or
"ancillary" powers, the delegation of which is pernissible,
the recent decisions of the Supreme Court would seem to
place the dividing |Iine between laying down a policy or
establishing a standard in respect of the subject |egislated
upon on the one hand and inplenenting that policy and en-
forcing that standard by appropriate rules and regulations
on the other: (vide Schechter Poultry Corpn. v. United
States(2) and Panama Refining Co. v. Ryan(3)), a test which
inevitably gives rise to considerable divergence of judicia
opinion as applied to the facts of a given case.

I will nowturn to the questions in issue. The first
guestion which relates to the validity of section 7 of the
Del hi Laws Act, 1912. has to be determined with reference to
the conpetency of "the |egislature which

(1) 277 U.S. 189. (3) 293 U.S. 388
(2)295 U.s. 495.
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passed the said Act", that is, with reference to the consti -
tution then in force. |1t may be nentioned her, e that the

Del hi Laws Act, 1912, as well as the Aj nerMerwara (Extension
of Laws) Act, 1947, to which the second question relates,
were repealed by section 4 of the Part. C States (Laws)
Act, 1950, but the Acts already extended under the repealed
provi si ons have been continued in force and hence the neces-
sity for a pronouncenent on the constitutional validity of
the repeal ed provisions.

In 1912 the Indian Legislature was the Governor Cenera
in Council, and his |aw making powers were derived from
section 22 of the Indian Councils Act, 1861 (24 and 25 Vic.
Ch. 7) which conferred power "to nmake l'aws and regul ations
for repealing, anending or altering any |aws or regulations
whatever now in force or hereafter to be in force \in the
Indian territories now under the dom nion of Her Majesty and
to make | aws and regul ations for all persons whether British
or native, foreigners or others, and for all courts of
justice whatever and for all places and things  whatever
within the said territories," subject to certain conditions
and restrictions which do not affect the inpugned provi-
si ons. The conposition and powers of the Governor-General
in Council were altered in other respects by the Councils
Acts of 1892 and 1909, but his | aw making powers renmined
essentially the sane in 1912. The question accordingly
ari ses whether section 7 of the Delhi Laws Act, ~ 1912, was
within the anbit of the legislative powers conferred on
hi nby section 22 of the Indian Councils Act, 1861. As the
power is def i ned in very wde terns--" for al
persons....... and for all places and things whatever "
within the Indian territories--the issue of conpetency
reduces itself to the question whether section 7 was a "l aw'
wi thin the nmeaning of section 22 of the Indian Councils Act
of 1861. This question is, in ny opinion, concluded by the
decision of the Privy Council in Enpress v. Burah(1l).

(1) 51.A 178.
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That was an appeal by the Governnent from a judgnent of
the majority of a Full Bench of the Calcutta H gh Court
hol ding that sections 8 and 9 of Act XXI| of 1869 were ultra
vires the Governor Ceneral in Council as being an unautho-
rised delegation of legislative power to the Lieutenant-
CGovernor of Bengal. The conbined ef fect of those provisions
was to authorise the Lieutenant-CGovernor to extend to cer-
tain districts by notification in the Calcutta Gazette "any
law or any portion of any law now in force in the other
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territories subject to his governnment or which may hereafter
be enacted by the Council of the Governor-General or of the
sai d Li eut enant - Gover nor, for maki ng | aws and
regulations.......... "Markby J., who delivered the |eading
judgrment of the majority, held (1) that section 9 anpunted
to a delegation of legislative authority to the Lieutenant-
Governor by the Indian Legislature which, having been en-
trusted wth such authority as a delegate of the Inperia
Parliament, had no power inits turnto delegate it to
another, and (2) the Indian Legislature could not "change
the legislative machinery in India without affecting the
provisions of the Acts of Parlianent which created that
machinery and if it does in any way affect them then ex-
consensu omium its Acts are void." The |learned Judge
referred to the argunent of CGovernment counsel, nanely,
"where Parliament has conferred upon a legislature the
general power to nake | aws, the only question can be 'Is the
di sputed Act alaw . If it is, then it is valid unless it
falls 'wthin sone prohibition." The | earned Judge renarked
that thi's argunment was "sound"”, but net it by holding that
"it was clearly intended to restrict the Legislative Counci

to the exercise of functions which are properly |egislative,
that 1is, to the making of laws, which (to use Blackstone's
expression)are rules of action prescribed by a superior to
an inferior or of 'laws made in furtherance of those rules.

The English Parlianment is not so restricted.. It is not only
a legislative but a paramount sovereign body...... The
Legi sl ati ve Council, when it merely grants permni ssion
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to another person to |legislate, does not nake a law wthin
the neaning of the Act from which it derives its

authority" (1) The | earned Judge rejected the argunent based
on previous |legislative practice as the instances relied on
were not "clear and undisputed instances of a transfer of
| egislative authority."” Garth C.J. in his dissenting opinion
poi nted out that "by the Act of 1833 the |egislative powers
which were then conferred upon/ the Governor-General in
Council were in the sane | anguage, and (for the purposes of
the present case) to the sanme effect, as those given by the
Councils Act in 1861; and fromthe tinme when that Act was
passed, the Governor-General in Council has constantly been
in the habit of exercising those powers through the instru-
nentality of high officials and public bodies, in whom a
| arge discretion has been vested for that purpose."(2) It
could not therefore be supposed that "the Inperial Parlia-
ment would have renewed in the Councils Act of 1861 the
| egi sl ative powers which the Governor-Ceneral .in Council had
so long exercised, if they had di sapproved of the course of
action which the Legislature had been pursuing. The / fact
that with the know edge of the circunstances which they nust
be assuned to have possessed, Parlianent did in the Councils
Act renew the powers which were given by the Act of | 1833,
appears to ne to ampbunt to a statutory acknow edgrent . that
the course of action which had been pursued by the |egisla-
ture in the exercise of those powers was one which the Act
had authorised."(3) The learned Chief Justice accordingly
came to the conclusion that Act XXII of 1869 was a |aw
"which the legislature was justified in passing." I have
referred at some length to the reasoni ng and concl usi ons of
the | earned Judges in the High Court as | think they will be
hel pful in understanding the full inport of the judgnent of
the Privy Counci l

It wll be seen, in the first place, that the Iline of
approach adopted by Government counsel in the H gh

(1)!1.L.R 3 Cal. 63 at 90, 91. (3) Ibid 144.
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(2) Ibid, 140.

112
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Court was endorsed by their Lordships as the correct ap-
proach to the problem that is to say, the court has to see
whet her "what has been done is legislation within the gener-
al scope of affirmative words which give the power, and if
it violates no express condition by which that power is
l[limted it 1is not for any court to inquire further or to
enl arge constructively those conditions and restrictions"

(italics mne). Thi s passage clearly lays down [what we
have already seen was reiterated in Hodge's case(1)]: (1)
that the scope of judicial reviewin such cases is Ilimted

only to determ ning whether the inpugned enactnent is within
the | aw nmaki ng power conferred on the |egislature and whet h-
er it violates any express condition linmting that power,
and (2) that in determining the latter question the court
shoul d have regard only to express conditions and shoul d not
enlarge theminferentially by a process of interpretation

In the second place, their Lordshi ps repudi ated the doctrine
[as they did al'so in respect of a provincial legislature in
Canada in Hodge's case(1l)] that the Indian Legislature is in
any sense an agent or del egate of the Inperial Parlianent,
and that the rule agai nst del egation by an agent applies to
the situation. Thirdly, the distinction made by Markby J.
between Parlianent +and the Indian Legislature that the
latter is "restricted to the...... making of laws" in the
sense defined by Blackstone, while Parliament was not so
restricted, or, in other words, that while Parlianent could
make a "law' delegating its legislative power, the Indian
Legi sl ature could not nake such a "law,’ was rejected, and
the English doctrine of supremacy within limts was laid
down specifically in regard to the  Indian. Legislature,
whi ch, when acting within the Ilimits ~circunmscribing its
| egislative power "has and was intended to have  plenary
powers of legislation as |large and of the same nature as
those of Parlianent itself" (italics mne). It nmust follow
that it is as conpetent for the Indian Legislature'to nmake a
| aw del egating | egislative power, both quantitatively and
qualitatively, as it is for

(1) 9 App. Cas. 117.
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Parlianment to do so, provided, of course, it acts within the
circunscribed Ilimts. Fourthly, their Lordships "agree
that the Governor-General in Council could not by any  form
of enactnent create in India and armwi th general 1 egisla-

tive authority a new | egislative power not created or autho-
rised by the Councils Act. Nothing of that kind has in their
Lordshi ps’ opinion been done or attenpted in the present
case."

M. Chatterjee, on behalf of the opposite party, submt-
ted that the remark regardi ng the inconpetency of the CGover-
nor-Ceneral in Council to create in India a new |egislative
power had reference to the subordi nate agency or instrunen-
tality to which the legislative authority was to be del egat -
ed and thus negatived the legislature’'s right to delegate.
The context, however, nmekes it clear that their Lordships
wer e expressing agreenent on this point with Markby J. who,
as we have seen, had stated that the Indian Legislature
could not "change the | egislative machinery in India wthout
affecting the provisions of the Acts of Parliament which
created that nachinery." This shows that their Lordships
were envi saging the setting up of a new |egislative nachin-
ery not authorised by the Councils Act, that 1is, a new
| egislature in the sense in which the Central and Provincia
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Legislatures in the country were legislatures. Wile they
agreed that that could not. be done (because it would be a
contravention of the Act of Parliament which confers no
power to create such legislatures) their Lordships proceeded
to point out that that was not what was done by the inpugned
Act and that Markby J. fell into an error in thinking that
it was. Their Lordshi ps gave two reasons: first, because "it
is a fallacy to speak of the powers thus conferred upon the
Li eut enant - Governor (large as they undoubtedly are)’ as if,

when they were exercised, the efficacy of the acts done
under themwould be due to any other legislative authority
than that of the Governor-General in Council. Their whole
operation is, directly and imedi ately, under and by virtue
of this Act (No. XXI| of 1869) itself." Here, indeed, their
Lordshi ps touch the core of the problem by indicating

870

the true nature of del egated legislation as distinct from
creating a newlegislative body. The point is developed to
its logical -consequence in later cases as wll be seen
presently, ~but ~here they expose to viewthe not uncomon
"fallacy" of treating the one as of ‘the sane nature and as
havi ng constitutionally the same consequence as the other, a
fallacy whi ch perhaps-accounts for nuch of the confusion of
t hought on the subject. It will be recalled that in Hodge's
case(l) it was nade clear that in delegated |egislation the
del egating body does not efface itself but retains its
| egi sl ati ve power intact and merely elects to exercise such
power through an agency or instrunmentality of  its choice.
There is no finality about this arrangenment, the delegating
body being free to "destroy the agency it has created and
set up another or take the matter directly into its own
hands.” |In Burah's case(2) their Lordships enphatically
stated one consequence of that view, nanely, that the act
done by the authority to which | egislative power is del egat-
ed derives its whole force and efficacy fromthe delegating
| egislature, that is to say, when the del egate acts under
the delegated authority, it is the legislature that really
acts through its appointed instrunmentality. On the / other
hand, in the creation of a new | egislative body with genera

| egislative authority and functioning.in its own right,
there is no del egati on of power to subordinate units, but a
grant of power to an independent and co-ordinate body to
nmake |aws operating of their own force. In the first  case,
according to English constitutional |aw, no express provi-
sion authorising delegation is required. In the absence of a
constitutional inhibition, delegation of |egislative power,
however extensive, could be made so | ong as the ~del egating
body retains its own | egislative power intact. In the second
case, a positive enabling provision in the constitutiona

docunent is required.

The second reason why their Lordships regarded the
majority view as erroneous was that Act XXI|I of 1869 was, in
truth, nothing nore than conditional |egislation
(1) 9 App. Cas. 117.

(2) 51.A 178.
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and there was no question of delegating |egislative power.
Their Lordshi ps were of opinion that neither in fixing the
time for conmencement of the -Act nor in enlarging the area
of its operation was the Lieutenant Governor exercising "an
act of legislation." "The proper |legislature has exercised
its judgnment as to place, person, |aws, powers; and the
result of that judgnment has been to legislate conditionally
as to all these things. The conditions having been ful-
filled, the legislation is now absolute. VWere plenary
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powers of legislation exist as to particular subjects,
whet her in an Inmperial or in a Provincial Legislature, they
may (in their Lordships’ judgnment) be well exercised, either
absolutely or conditionally. Legislation, conditional on
the use of particular powers or on the exercise of alimted
di scretion, entrusted by the Legislature to persons in whom
it places confidence, is no unconmon thing; and, in nmany
circunstances, it nay be highly convenient. The British
Statute book abounds with exanples of it; and it cannot be
supposed that the Inperial Parlianment did not, when consti-
tuting the Indian Legislature, contenplate this ki nd of
conditional legislation as within the scope of the |egisla-
tive powers which it fromtine to tine conferred. It cer-
tainly used no words to exclude it."

Their Lordships finally proceeded to refer to the |egis-
lative practice in this country of delegating to the execu-
tive government a discretionary power of extending enact-
ments to newterritories subject in certain cases to such
"restriction, “limtation or proviso" as the Governnent may
think proper, and they expressed their approval of the
reasoning- of Grth C J. based on such practice. "If their
Lordshi ps," they said, "were to adopt the view of the nmgjor-
ity of the High Court they would (unless distinction were
made on grounds beyond the conpetency of the judicial of-
fice) be casting doubt 'upon the validity of a |ong course of
| egislation appropriate, as far as they can judge to the
peculiar circunstances of India......... For such doubt
their Lordships are unable to discover any foundation either
in the affirmative or the negative words of that Act"
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(I'ndian Councils Act, 1861). The parenthetic remar k

(which | have italicised) is significant. It is not com
petent for the court, according to their Lordships, to dis-
crimnate between degrees of delegation. It might be
extensive in sone cases and slight in others. Its wvalidity

must, however, be founded "on the affirmative or the nega-
tive words" of the Constitution Act.

Anot her | ogi cal consequence of the British theory of del e-
gation has been worked out in Co-operative Conmmittee on
Japanese Canadi ans v. Attorney-Ceneral for Canada(l), where
the question arose as to whether an  order nade by the
CGovernor in Council pursuant to authority delegated by the
Parlianment of Canada was a | aw nmade by the Parlianent of
Canada wthin the neaning of the Statute of Wstminster
and, if so, whether it was such a | aw nade after the pass-
i ng of that Statute. The delegation of authority to the
CGovernor was made before that Statute was passed but t he
Covernor’s order was promul gated after the Statute. Holding
that the order was a "l aw' nmade by the Parlianment of Canada
after the Statute of Westminster their Lordships observed:
"Undoubtedly, the law as enbodied in an order or regul ation
is made at the date when the power conferred by the Parlia-
ment of the Dominion is exercised. Is it made after  that
date by the parliament of the Domi nion ? That Parlianment is
the only legislative authority for the Domnion as a whole
and it has chosen to make the | aw through machinery set up

and continued by it for that purpose. The CGovernor in
Council has no independent status as a |aw naking body. The
legislative activity of Parlianent is still resent at the
time when the orders are made, and these orders are" |aw'

In their Lordships’ opinion they are | aw made by the Parli a-
nent at the date of their promulgation."(2)

M. Chatterice has urged that in Burah’s case(3) the
Privy Council did no nore than hold that the type of |egis-
[ ati on which their Lordships there called conditional |egis-
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lation was within the conpetence of the
(1) [1947] A.C. 87. (3) SI1.A 178

(2) Ibid 106-107.
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Indian |egislature and was valid, and that the con
siderations adverted to 'by their Lordships in upholding
such legislation have no relevancy in determning the
validity of the provisions inmpugned in the present case. It
is true that the kind of legislation here in question does
not belong to that category, for the operation of the
i mpugned Acts is not nmade to depend upon the exercise of a
di scretion by an external authority, but it is not correct
to say that Burah's case(l) has application only to facts
i nvol ving conditional legislation. As | have endeavoured to
show, it lays down _general principles of far-reaching
i mportance. It was regarded in Powell’'s case(2) referred to
above as "laying down the general |law' and as "putting an
end" to the false doctrine that a subordinate |egislature
acts as an agent or-a del egate.

M. Chatterjee next relied on the dictumof Lord Hal dane
in the Referendum case. (3) Inthat case their Lordships
held that the Initiative and Referendum Act of Manitoba
(Canada) was, in sofar as it conpelled the Lieutenant-
CGovernor to submit a proposed |law to a body of voters total -
ly distinct fromthe | egislature of which he was the consti -
tutional head and rendered himpowerless to prevent it from
becom ng an actual law if approved by those  voters, ultra
vires the Provincial Legislature, as the power to amend the
Constitution of the Province conferred upon that Legislature
by the British North America Act, 1867, excluded from its
scope "the office of the Lieutenant-CGovernor ".  Lord Hal-
dane, however, proceeded to nake the follow ng observations:
"Section 92 of the Act of 1867 entrusts the |legislative
power in a Province to its Legislature, and to that Legisla-
ture only. No doubt, a body, with a power of legislation on
the subjects entrusted to it so anple as that enjoyed by a
Provincial Legislature in Canada, could, while preserving
its own capacity intact, seek the assistance of subordinate

agenci es, as had been done when in Hodge v. The
Queen(4) the Legislature of Ontario was

(1) 51.A 178. (3) [1919] A.C 935.

(2) 10 App. Cas. 282. (4) 9 App. Cas. 117
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held entitled to entrust to a Board of Comm ssioners au-
thority to enact regulations relating to taverns; but it
does not followthat it can create and endowwith, its own
capacity a new |legislative power not created by the Act to
which it owes its own existence. Their Lordships do no nore
than draw attention to the gravity of the constitutiona
guestions which thus arise."(1)

M. Chatterjee submitted that the grave constitutiona
guestion, to which Lord Hal dane drew attention, arose in the

present case. | do not think so. The dictum I|ike the obser-
vation of Lord Selborne in Burah’s case(2) regarding the
power of the Governor-General in Council "to create in India

and armwi th general |egislative authority a new | egislative
power," to which reference has been nade, seens to envisage
the wunauthorised creation of a new legislature with an
i ndependent status as a | aw maki ng body, which, for reasons
already indicated, is quite different from delegation of
| egislative power, and ny remarks in connection wth that
observation equally apply here.

The only other decision of the Privy Council to  which
reference need be made is King Enperor v. Benoari La
Sarma. (3) It was an appeal froma judgnent of the mpjority
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of the Federal Court of India (reported in [1943] F.C.R 96)
holding, inter alia, that sections 5 10 and 16 of the
Special Crimnal Courts Ordinance (No. |l of 1942) passed by
the Governor- CGeneral in exercise of his emergency powers
were ultra vires and invalid. The ground of decision was
that although the powers of the H gh Court were taken away
in formby section 26 of the Ordi nance, they were, in fact,
taken away by the order of the executive officer to whom it
was | eft by sections 5, 10 and 16 to direct what offences or
classes of offences and what cases or classes of cases
shoul d be tried by the special courts established under the
Or di nance. In so far as these sections thus purported to
confer on the executive officers absolute and uncontrolled
di scretion wi thout any |egislative provision or direction
I ayi ng down

(1) [1919] A.C 935, 945. (2) 5 1.A 178. (3) 72 1.A 57.
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the policy or conditions with reference to which that power
was to be exercised, they were beyond the conpetence of the
Governor-'CGeneral .~ Varadachariar C.J., with whom Zafrulla
Khan J. concurred, went elaborately into the whole question
of del egation of |egislative powers, and while conceding, in
view of the Privy Council decisions already referred to,
that the CGovernor Ceneral (whose |egislative power in emer-
gencies was co-extensive with that of the Indian Legisla-
ture) could not be regarded as a delegate of the Inperia
Parliament and that, therefore, the  maxi m  del egatus non
potest del egare had no application, nevertheless expressed
the opinion that "there is nothing in the above decisions of
their Lordships that can be saidto be inconsistent with the
principle laid down in the passage fromthe Anerican author-
ity which the Advocate-CGeneral of India proposed to adopt as
his own argunent." That principlewas this: "The true
distinction is between the del egation of power to make the
[ aw, which necessarily involves a discretion as to what it
shall be, and conferring authority or discretion as to its
execution, to be exercised under and in pursuance’ of the
| aw. The first cannot be done, to the latter ‘no 'valid
objection can be made :" (per Judge Ranney of the Suprene
Court of OChio, often cited in Anerican decisions). The
| earned Chief Justice then proceeded to exami ne the Anmerican
deci sions bearing upon the delegation of —powers and the
opi nions expressed by witers on adm nistrative |aw and cane
to the follow ng conclusion :--

"As we have already observed, the considerations and
saf equards suggested in the foregoing passages may be no
nore than considerations of policy or expediency under the
Engl i sh Consti tution. But under Constitutions like the
Indian and the American, where the constitutionality of
legislation is exam nable in a court of |law, these consider-
ations are, in our opinion, an integral and essential part
of the limtation on the extent of del egation of responsi-
bility by the legislature to the executive. In the present
case, it is inmpossible to deny that the Ordi nance-maki ng
113
876
authority has wholly evaded the responsibility of laying
down any rules or conditions or even enunciating the policy
with reference to which cases are to be assigned to the
ordinary crimnal courts and to the special courts respec-
tively and left the whole matter to the ungui ded and
uncontrolled action of the executive authorities. This is
not a criticismof the policy of the | aw-as counsel for the
Crowmn would make it appear --but a conplaint that the I|aw
has laid down no policy or principle to guide and contro
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the exercise of the undefined powers entrusted to the execu-
tive authorities by sections 5, 10 and 16 of t he
Or di nance. " (1)

| have set out at some length the reasoning and conclu-
sion of the | earned Chief Justice because it summarises and
accepts nost of what has been said before us by M. Chatter-
jee in support of his contention that the Anerican rule as
to delegation of legislative powers should be followed in
this country in preference to the views of English Judges on
the point and that the del egation of a too wi de and uncon-
trolled power nust be held to be bad. The Privy Council
however, rejected the reasoning and conclusion of the major-
ity of the "Court in a clear and enphatic pronouncenent.
Their Lordshi ps scouted the idea that what nmight be no nore
than consi derations of policy or expediency under the Brit-
ish Constitution could, inlIndia, as in Anerica, becone.
constitutional limtations on the delegation of |egislative
responsibility nerely because ‘the constitutionality of
| egi sl ati on was open to judicial review under the constitu-
tion of this country. They said: "Wth the greatest respect
to these em nent Judges, their Lordships feel bound to point
out that the question whether the Ordinance is intra vires
or ultra vires does not depend on considerations of juris-
prudence or of policy. It depends sinmply on examning the
| anguage of the Government O India Act and of conparing the
| egi slative authority conferred on the Governor-General with
the provisions of the ordinance by which heis ’'purporting
to exercise that authority"--the oldtraditional approach
"1t
(1) [1943] F.C.R 96, 139-140,
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may be that as a matter of wi se and well-franed |egislation
it is better, if circunstances pernit, to frame a statute in
such a way that the of fender may, know i n-advance before what

court he wll be brought if he is charged with a given
crime; but that is a question of policy, not of |aw There
is nothing of which their Lordships are aware’ in the

Indian constitution to render invalid a statute, whether
passed by the Central |egislature or under the Governor-
CGeneral ' s emergency powers, which does not accord with this
principle...... There is not, of course, the slightest doubt
that the Parlianment of Westm nster could validly enact that
the choice of courts should rest with an executive authori-
ty, and their Lordships are unable to discover any valid
reason why the sane discretion should not be conferred ’'in
India by the | aw naking authority, whether that authority
is the legislature or the Governor-Ceneral, as an exercise
of the discretion conferred on the authority to rmake | aws
for the peace order,’ and good governnent of India."(1)

The English doctrine of supremacy within limts is/  here
asserted once again, and its corollary is applied- as the
determ ning test: "What the British Parliament coul d do, the
Indian legislature and the CGovernor-General |egislating
within their appointed sphere could also do." There was here
a 'del egation of an "unguided and uncontrol |l ed" discretion-
ary power affecting the liberty of the subject. In the |an-
guage of an American Judge,it was "unconfined and vagrant"
and was not “"canalised within banks that Kkept it from

over-flowing :"(per Cardozo J. in Panama Refining Co. V.
Ryan. (2) Yet, the del egati on was uphel d. Wy? Because "their
Lordshi ps are unable to find any such constitutional limta-

tion is inposed.”

There is, however, a passage in the judgnment of their-
Lordshi ps, which, torn fromits context, nay appear, at
first blush, to accept the naxi mof del egatus non potest




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 81 of 148

delegare as a principle of English constitutional |[aw,
notwi t hstanding its consistent repudiationby the sanme tribu-
nal in the previous decisions already

(1) 72 1. A 57, 70-72. (2) 293 U.S. 388
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referred to, and M. Chatterjee was not slowto seize on it
as making a veering round to the Anerican point of view
I do not think that their Lordshi ps neant anything so
revol utionary. The passage is this: "It is undoubt edl y
true that the CGovernor-Ceneral, acting under section 72
of Schedul e I' X, nmust hinself di scharge the duty of
| egislation there cast on him and cannot transfer it to
other authorities"(1l) (italics nm ne) . This was said,
however, in answering the "second objection" which was

that section 1 (3) of the Ordi nance "anpbunted to what was
cal | ed del egat ed | egi sl ation by which the Governor-CGener-
al, wthout | egal authority, sought to pass the decision
whet her an energency existed to the Provincial Governnen-
tinstead 'of -deciding it for hinself." Now, the opening
words of section 72 of Schedule | X of the Government of
India Act declare: "The Governor-General nmay, in case of
an energency, make and promul gate ordi nances for the peace
and good governnent of British India or any part
t hereof . " The ordi nance was thus passed avowedly in
exercise of a special power to legislate to neet an
energency, and the argurment was that the very basis of
this ordi nance-naki ng power nust be an exerci se of per-
sonal judgnent and discretion by the CGover nor - Cener a
whi ch he coul d not delegate to the Provi nci al.  Gover nnent
or its officers. Their Lordships accepted the nmjor
prem se of this argunent but went on to point out that
there was no del egation of his | egi sl ative power by the
Governor-Ceneral at all and that "what was done'is only
conditional |egislation." It was with reference to this
speci al ordi nance- maki ng power to meet energencies that
their Lordships said that the Governor-CGeneral ' nust
hi nsel f exercise it and could not transfer it to other
authorities. The words "acting under section 72 of Sched-
ule IX" and "there, cast on him' make their neaning
cl ear, and the passage relied on by M. Chatterjee |ends
no support to his argunent regarding the nondelegability
of legislative power in general
In the light of the authorities discussed above and

adopting the line of approach laid down there, | am
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of opinion that section 7 of the Del hi Laws Act, 1912, fel
within the general scope of the affirmative words of section
22 of the Indian Councils Act, 1861, which conferred the
| aw- maki ng power on the Governor. General in Council/ and
that the provision did not violate any of the clauses by
whi ch, negatively, that power was restricted.

The same |line of approach leads me to the concl usion
that section 2 of the A ner-Merwara (Extension of Laws) Act,
1947, was al so constitutional and valid. This Act was passed
by the Domnion Legislature of India, and the governing
constitutional provision was section 99 (1) of the Govern-
ment of India Act, 1935. The Indian |Independence Act, 1947,
authorised the renpval of certain restrictions on the |aw
maki ng powers of the Central Legislature and section 108 of
the Constitution Act was omtted; but the material words in
section 99 (1) which granted the |egislative power renmained
the sane, nanely, "may nake |aws for the whole or any part
of the Dominion." No doubt, as between the Dominion and the
Provinces there was a distribution of Ilegislative power
according to the Lists in Schedule VII, but such distribu-
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tion did not affect the power of the Dom nion Legislature to
make |laws for what are known as Chief Commi ssioners’ Prov-
inces, of which Ajner-Merwara is one. This was made clear
by section 100 (4) read with section 46. Section 2 of the
i mpugned Act was, therefore a "law' which the Dom nion
Legi sl ature was conpetent to make and the restrictive words
"subject to the provisions of this Act" had no application
to the case, as no provision was brought to our notice
which affected the validity of the | aw

There was sone di scussion as to the scope and neani ng of
the words "restrictions" and "nodifications". It was sug-
gested by M. Chatterjee that these words occurring in the
i mpugned provisions woul d enabl e the executive authority to
alter or anend any |aw which it had decided to apply to the
territories in question and that a power of such wundefined
anplitude coul d not be validly del egated by the | egislature.
On
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the other hand, the Attorney-General submitted that in
such context "nodification®™ was usually taken to connote
"maki ng a change without altering the essential nature of
the thing changed,"” and that the use of the word would nmake
no difference to the delegability or otherwise of the
| egislative power. He drew attention to an instance nmen-
tioned by the Privy Council in Burah's case, where their
Lordshi ps thought that the power given to the local govern-
ment by Act XXI Il of 1861 to extend the Civil Procedure Code
of 1859 "subject to any restriction, limtation or proviso"
which it may think proper was not bad. In the view | have
expressed above, however w de a nmeaning may be attributed to
the expression, it would not affect the constitutionality of
the del egating statute, because no constitutional limtation
on the del egation of |egislative power to a subordinate unit
is’ to be found in either of the  constitutions discussed
above. That, | apprehend, is also the reason why the Privy
Council too attached no inmportanceto the words in  section
39 of Act XXIII of 1861 referred to above.

Turning next to section 2 of the Part C States (Laws)

Act, 1950, it is franed on the same lines as the other two
i mpugned provi sions save for the addition of a clause enmpow
ering repeal or amendment of any corresponding law (other
than a Central Act) which is for the time being in force in
the State. This additional clause, however, need not ~detain
us, for, if there is no constitutional inhibition against
del egation of |egislative power under the present” Constitu-
tion, delegation can as Wll extend to the power of repea
as to the power of nodification and the Court cannot hold
such’ delegation to be ultra vires. The Constitutiona
validity of the additional clause thus stands or falls /wth
that of the first part of the section and the only question
is: Wiat is the position in regard to del egated |egislation
under the present Constitution ? Here we do not have the
advant age of Privy Council decisions bearing on the question
as we had in Burah's case (1) on the Indian Councils  Act,
1861, and Benoari La
(1) 51.A 178.
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Sarma’s case(l) on the CGovernnent of India Act, 1935. But
the line of approach laid down in those cases and in numer-
ous others, to which reference has been made, nust be fol-
| owed, not because of the binding force of those decisions,
but because it is indubitably the correct approach to prob-
lems of this kind. Indeed, there is no difference between
the English and the Anerican decisions on this point. In
both countries it is recognised that the correct way of
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resolving such problens is tolook to the terns of the
constitutional instrunent, and to find out whether the
i mpugned enactnent falls within the ambit of the | awrking
power conferred on the |egislature which passed the enact-
ment and, if so, whether it transgresses any restrictions
and limtations inmposed on such power. |If the enactnent
in question satisfies this double test, then it nust be held
to be constitutional

We therefore begin by looking to the terms of the Con-
stitution and we find that article 245 confers |awraking
power on Parliament in the sane general terms as in the
ot her two cases di scussed above. The article says "subject
to the provisions of this Constitution, Parlianment may nake
laws for the whole or any part of the territory of
India...... "Then we have the schene of distribution of
| egislative powers worked out in article 246 as between
Parliament and the |egislatures of the States specified in
Part A and Part B of the First Schedule, which, however,
does not affect the question we have to deternmine, for
article 246 (4), like section 100 (4) of the Government of
I ndia Act, 1935, provides that Parlianent has power to mnake
laws with respect to any matter for any part of the.territo-
ry of India not included inPart A or Part B notw thstanding
that such matter is a matter enunerated in the State List.

The position, therefore, is substantially simlar to
that under the Indian Councils Act, 1861, and the Governnent
of India Act, 1935, so far as the words conferring |aw
maki ng power are concerned. |Is thenthis inpugned enact-
ment, which merely purports to
(1) 72 1.A 57.
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del egate | aw maki ng power to the Central Governnent for Part
C ,States, a "law' within the neaning of article 245 (1) ?
There can be no question but that the Act was passed by
Parliament in accordance with the prescribed |egislative
procedure, and | can see no reason why it should not be
regarded as a law. It will be recalled that the restricted
interpretation which Markby J. (1) put on the word in sec-
tion 22 of the Indian Councils Act in accordance w th Bl ack-
stone’s definition (formulation of a binding rule of conduct
for the subject) was not accepted by the Privy Council _in
Burah’s case. Even if a nmere del egation of power to |egis-
late were not regarded as a law 'with respect to" one or-
other of the "matters" nmentioned in the three Lists, it
would be a law nmade in exercise of the residuary powers
under article 248.

The question next arises whether there is anything in
the Constitution which prohibits the making of such a |aw
The main restrictions and linitations on the |legislative
power of Parlianent or of the States are those contained in
Part 11l of the Constitution relating to Fundanental Rights.
Qur attention has not been called to any specific provision
in that Part or elsewhere in the Constitution which prohib-
its or has the effect of prohibiting the making of a |aw
del egating legislative power to a subordinate agency  of
Parlianment’s choice. Wiat M. Chatterjee strenuously urged
was that, having regard to the Preanble to the Constitution
whereby the people of India resolved, in exercise of their
sovereign right, "to adopt, enact and to give to thenselves
the Constitution,” Parliament, which is charged wth the
duty of making laws for the territories of the Union, nust,
as in the American Constitution, be deened to be a delegate
of the people, and that this fundanental conception, which
approximates to the conception’ underlying the Anerican
Constitution, attracts the application of the maxim del ega-
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tus non potest del egare, and operates as an inplied prohibi-
tion against the delegation of |egislative power by Parlia-
nment or, for that nmatter, by any other |egislature

(1) I.L.R 3 cal. 63, 91
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in the country. It is true to say that, in a sense, the
people delegated to the legislative, executive and the
judicial organs of the State their respective power s
while reserving to thenselves the fundamental right which
they nmade paranmount by providing that the State shall not
make any |aw which takes away or abridges the rights con-
ferred by that Part. To this extent the Indian Constitution
may be said to have been based on the Anerican nodel, but
this is far fromnmaking the principle of separation of
powers, as interpreted by the Anerican courts, an essentia

part of the Indian Constitution or making the Indian Legis-
latures the delegates of the people so as to attract the
application of the maxim As already stated, the historica

background and the political environment which influenced
the nmaking of the Anerican Constitution were entirely absent
here, and_ beyond the creation of the three organs of the
State to exercise their respective functions as a matter of
conveni ent governnental mechanism which is a comon feature
of nmost nodern civilised governments, there’ is not the
| east indication that the framers of the Indian Constitution
nmade the Anerican doctrine of separation of powers, nanely,
that in their absolute separation and vesting in different
hands |lay the basis of liberty, anintegral and basic fea-
ture of the Indian Constitution. On the contrary, by provid-
ing that there shall be a Council of Mnisters to aid and
advise the President in the exercise of his functions and
that the Council shall be collectively responsible to the
House of the People, the Constitution following the British
nodel has effected a fusion of |egislative and executive
powers which spells the negation of any clear cut division
of governnmental power into three branches which is the basic
doctrine of Anerican constitutional law. Wthout such a
doctrine being incorporated in the Constitution and nmade its
structural foundation, the maxi m del egatus non potest del e-
gare coul d nave no constitutional status but could only have
the force of a political precept to be acted upon by |egis-
latures in a
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denocratic polity consisting of elected representatives  of
the people in the discharge of their function of maki ng
laws, but cannot be enforced by the court.as a rule of
constitutional | aw when such function is shirked or evaded.
The American courts are able to enforce the maxi m because it
has been nmde by the process of judicial construction an
integral part of the Anerican Constitution as a necessary
corollary of the doctrine of separation of powers. - But the
position in India, as pointed out above, is entirely differ-
ent, and the courts in this country cannot strike down an
Act of Parlianent as unconstitutional merely because Parli a-
nment decides in a particular instance to entrust its |egis-
lative power to another in whomit has confidence, or, in
other words to exercise such power through its appointed
instrumentality, however repugnant such entrustnment may be
to the denmocratic process. What may be regarded as politi-
cally undesirable is constitutionally conpetent.

M. Chatterjee also attenpted to spell out an inplied
prohi bition against delegation on the strength of article
357 (1) (a) which provides specifically for delegation by
the President of the | aw making powers conferred on him by
Parliament in case of failure of constitutional machinery in
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St at es. Thi s express provision, it is clainmd, shows that
whenever the nakers of the Constitution wanted to authorise
del egation of legislative powers they have nade specific
provision in that behalf and, in the absence of any such
provision in other cases, no del egation of such powers is
perm ssible. | see no force in this argunent. Merely Dbe-
cause in a particular instance of rare and extraordinary
occurrence an express provision authorising the President to
del egate to another the |aw nmaking powers conferred on him
by Parliament is made in the Constitution, it is not reason-
able to infer that it was intended to prohibit the delega-
tion of powers in all other cases. The maxim expressio
unius est exclusio alterius is not one of universal applica-
tion, and it is inconceivable that the framers of the Con-
stitution could have intended to deny to the Indian Legisla-
tures
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a power which, as we have seen, has been recogni sed on al
hands as a desirable, if not, a necessary con- coni t ant
of legislative activity in nodern St ates Ameri ca,
having started with a rule against del egation as a
necessary corollary of the constitutional doctrine of
separation of powers, has nade and is naking nunmer ous
inroads on the rule, and English constitutional |aw has

al l owed, as we have seen, even to subordinate |egislatures,
the widest latitude to delegate their |egislative powers so
long as they retain their own | aw nmaking capacity intact.
I n such circunstances, a provision for express delegation in
a remote contingency is far too flinmsy a ground for infer-
ring a general prohibition against del egation of legislative
power in all other eases. In this connection, it wll be
useful to recall Lord Sel borne’s observation in Burah's case
that all that the court has to see in adjudgi ng an enact nent
constitutional is "that it violates no express condition or
restriction by which the | awmaki ng power conferred on the
legislature is limted, and that it is not for the court to
enlarge constructively those conditions and restrictions,"”
and as recently as 1944, the Privy Council, as we have seen
in Benoari Lal Sharna’'s case referred to what ~has ~al ways
been regarded as an established doctrine of English consti-
tutional law, nanely, that the Indian |legislature could do,
in the matter of delegating its |egislative powers, what the
British Parlianment could do. It would indeed be strange if,
in framng the constitution of the Independent Republic  of
India at the present day, its nakers were to -ignore the
experience of legislative bodies all the world over and to
deny to Parlianent a power which its predecessors unques-

tionably possessed. | have no hesitation in rejecting this
argument .
In the result, | hold that section 7 of the Delhi Laws

Act, 1912, section 2 of the A ner-Mrwara (Extension of
Laws) Act, 1947, and section 2 of the Part C States  (Laws)
Act, 1950, are in their entirety constitutional and wvalid
and | answer the reference accordingly.
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MAHAJAN J. --1n exercise of the powers conferred by

clause (1) of article 143 of the Constitution the Presi-
dent of India has referred the follow ng questions to this
Court for its opinion :--

(1) Was section 7 of the Del hi Laws Act, 1912, or any of
the provisions thereof and in what particular or particulars
and to what extent ultra vires the |egislature which passed
the said Act ?

(2) Was the Ajnmer-Merwara (Extension of Laws) Act, 1947,
or any of the provisions thereof and in what particular or
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particulars and to what extent ultra vires the |egislature
whi ch passed the said Act ?

(a) Was section 2 of Part C States (Laws)Act, 1950, or
any of the provisions thereof and in what particular or
particulars and to what extent ultra vires the Parlianment ?

The reference raises questions of great inportance
concerning the admnnistration of the affairs of the Republic
and is the first one of the kind since the inauguration of
the new constitution. The only point canvassed in the
reference is as to the vires of the laws nmentioned therein
It was contended by the | earned Attorney-CGeneral that |egis-
lative power wthout authority or power to delegate is a
futility and that unless |legislative power includes. the
power to del egate, power to administer will be ineffective.
It was suggested that the true nature and scope of the
| egi sl ative power of Parliament involves as part of its
content power to confer | aw maki ng powers upon authorities
other than Parlianent itself and that this is a natura
consequence of the doctrine of the supremacy of Parlianent.
It was said that the Indian|egislature when acting wthin
the ambit of its |egislative power has plenary powers of
legislation as large and of the same nature as the British
Parliament and unless the prescribed linits are exceeded, no
guestion of ultra vires can possibly arise, that the proper
approach to the question is "Look at the terms of the in-
strunent by which affirmatively the legislative powers are
created and by which negatively they are restricted. | f
what
887
has been done is legislation within the general scope of the
affirmati ve words which give the power and if it violates no
express condition or restriction by which the power is
l[imted, it is not for any court of justice, to enquire or
to enl ar ge constructively those condi tions and
restrictions." (1) Reliance was also placed on the |[egisla-
tive practice in India and other countries of the the Com
nonweal th sanctioning constitutionality of statutes drawn up
in the same formas the inmpugned enact nents.

The questions referred cover’three distinct periods of
legislation in the constitutional and political history of
this country. The first question relates to the period when
the governnent of this country was unitary in formand  was
constituted under the Indian Councils Act, 1861, as _anended
fromtinme to time up to the stage of the introduction of the
Morley-Mnto Reforms, when the Indian Legislature achieved
the status of a political debating society and when as a
result of the undoing of the partition of Bengal the capita
of India was transferred from Cal cutta to Del hi. | The unitary
form of governnent was changed after the different ~ Round
Tabl e Conferences in London into a Federation by the Consti -
tution Act’of 1935. This Act with certain adaptations
remained in force till 26th January, 1950, when the new
constitution was inaugurated. Under the |ndependence  Act,
1947, India became a Dom nion of the British Enpire but the
| egi sl ati ve power of the Parlianent of the Dom nion renained
within the anbit of the Constitution Act of 1935, though the
Parliament as a Constituent Assenbly was conferred unlinted
powers |ike that of a sovereign. The federal form of govern-
ment that had been adopted 'by the Constitution Act of 1935
was al so adopted by the framers of the new constitution. The
second question relates to the period when India had at-
tained the status of a dom nion under the Indian |ndepend-
ence Act, while the |last question concerns the |legislative
conpetency of Parliament under the new constitution of the
Republ i c of India.
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(1) Queen v. Burah, 5 1.A 178.
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It is futile to ask in the year of grace 1951 whether
del egated legislation is necessary or not. This kind of
legislation is only a special aspect of the problem of
adm nistrative discretion. The necessity of del egati ng
rul e-naking power on the largest scale to administrative
authorities is as much a basic fact of nodern industria
society as the assunption by the State of certain obliga-
tions of social welfare. The problem however, is how dele-
gated |l egi slation and admi ni strative discretion are confined
and controlled so as to conply with the elementary princi-
ples of lawin a denocratic society. The answer to the
problem has to be found within the anbit of the constitution
of the country concerned and on the construction that a
awer or a jurist would place on it with a constructive and
not a purely legalistic approach. |In this back ground it is
instructive to see how the question has been solved in other
countri es,

It was customary for the nother of Parlianents told ele-
gate mnor |egislative power to subordinate authorities
and bodies. Sone peopl e took the view that such del egation
was whol |y unwi se and should be di spensed with. Prof. Dicey,
however, pointed out that it was futile for Parlianent to
endeavour to work out details of |large |egislative changes
and that such anendeavour would result in  cunbersonme and
prolix statutes. Blackstone remarked that power of this kind
were essential to the effective conduct of the government.
Constitutional practice grew up gradually as and when the
need arose in Parlianment, without a |logical system and
power was delegated by Parlianment for ~various reasons:
because ’'the topic required nmuch detail, or because it was
technical, or because of pressure of other demands on par-
liamentary tine. The Parlianment being supreme and its | power
being unlimted, it did what it thought was right. The
doctrine of ultra vires has no roots whatever in a country
where the doctrine of suprenmacy of Parlianment holds the
field. The sovereignty of Parlianent is an idea fundanental -
Iy inconsistent with the notions which govern inflexible and
rigid constitutions existing in countries
889
whi ch have adopted any schenme of representative governnent.
In England supremacy of |law only neans the right of judges
to control the executive and it has no greater constitution-
al value than that. The basis of power in England is the
| egal supremacy of Parliament and its unrestricted power to
make law. In the words of Coke, "It is so transcendent and
absolute as it cannot be confined either for| causes or
persons within any bounds," or again, as Bl ackstone put/ it,
"An act of Parlianent is the exercise of the highest author-
ity that this kingdom acknow edges upon earth. It hath power
to bind every subject in the |and, and the doninions ' there-
unt o bel ongi ng; nay, even the King himself, if particularly
naned therein. And it cannot be altered anmended, dispensed
with, suspended or repealed, but in the same fornms and by
the sanme authority of Parliament." (1).

The Parlianent being a | egal omipotent despot, apart
frombeing a legislature sinpliciter, it can in exercise of
its sovereign power delegate its legislative functions or
even create new bodies conferring on them power to make
| aws. The power of delegation is not necessarily inplicit
inits power to make laws but it may well be inplicit inits
omi potence as an absol ute sovereign. Wether it exercises
its power of delegation of legislative power in its capacity
as a mere legislature or in its capacity as an omi potent
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despot, it is not possible to test it on the touchstone of
judicial precedent or judicial scrutiny as courts of justice
in England cannot inquire into it. 'The assertion therefore
that this power Parliament exercises in its purely |egisla-
tive capacity has no greater value than that of an ipse
dixit. For these reasons | amin respectful agreement wth
the view of that em nent judge and jurist, Varadachariar J.,
expressed in Benoari Lal arma’s case(2) that the constitu-
tional position in India approxi mates nore closely to the
Ameri can nodel than to the English nodel and on this subject
the decisions of the United States so far as they lay down
any principle are a valuable guide on this question
(1) Vide Allen "Law in the Making " 3rd Edn., p. 367.
(2) [1943] F.C.R 96.
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This view finds support also fromthe circunstance that
the constitutions of the two countries are fundanmentally
different  in kind and character. They fail in tw distinct
classes having different characteristics. England has a
unitary formof’ government with a flexible constitution
while inIndia we have always had a rigid constitution and
since 1935 it is federal in form It is unsafe, therefore,
to nmake any deductions fromthe |egislative power exercised
under a system of government which is basically different in
kind and not nerely in'degree fromthe other on the question
of its legislative conpetency and reach conclusions on the
basi s of such deductions. In my opinion, search for a solu-
tion of the problemreferred to us in that direction is
bound to produce no results. | have, therefore, no hesita-
tion inrejecting the contention of the |earned Attorney-
General that the answer to the questions referred to us
shoul d be returned by reference to, the exercise of power of
Parliament in the natter of delegation of legislative power
to the executive.

It may, however, be observed that in spite of the w dest
powers possessed by the British Parlianment, it has adopted a
policy of self-abnegation in the matter of del egated |egis-

I ati on. A committee was appointed to report on the M nis-
ters’ powers, popularly known as the Donoughnmore Committee.
It made its recomendations and stated the linmts wthin

whi ch power of del egated |egislation should be -exercised.
Means were later on adopted for keeping a watchful eye on
such legislation. The Donoughnore Committee discovered a
few instances of cases where del egation had gone to the
extent of giving a limted power of nodifying Parlianentary
st at ut es. One of these instances was in section 20 of the
Mental Treatnent Act, 1930 (20 & 21 Ceo. V, c. 23). It
enmpowered the Mnister of Health by order to (nodify. the
wordi ng of an enactnent so far as was necessary to bring it
into conformity wth the provisions of the section. The
whol e section related to terminology, its intention being to
replace certain statutory expressions in previous use by
ot hers which at the nonent were regarded | ess
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of fensive. The other instance was found in section 76 of the
Local Governnent Scotland Act, 1929, (19 & 20 Geo. V, c.
25). By this section the Secretary of State was enpowered
bet ween 16th May, 1929, and 31st Decenber, 1930, by order to
make any adaptation or nodification in the provisions of any
Act necessary to bring these provisions in conformty wth
the provisions of other Acts. Such a clause in a statute

bore the nickname "Henry VIII clause". Concerning it the
Conmittee nmade the follow ng recomendation: "The use of the
so-called Henry VIII clause conferring power on a Mnister

to modify the provisions of Acts of Parlianent (hitherto
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limted to such amendnents as may appear to himto be neces-
sary for the purpose of bringing the statute into operation)
shoul d be abandoned in all but npbst exceptional cases and
should not be permitted by Parliament except upon speci a
grounds stated in a mnisterial menmorandum to the bill.
Henry VIII clause should never be used except for the sole
purpose of bringing the Act into operation but subject to
the limt of one year."

The |anguage in which this recommendation is couched
clearly indicates that even in a country where Parlianment is
supreme the power of nodifying Parliamentary statutes has
never been exercised except in the nmanner indicated in the
above recommendati on, and even as regards that |inited power
the recomendation was that the exercise of it should be
abandoned. It is significant that since then Henry WVII
cl ause has not been used by Parlianment.

The Dom ni on of Canada has a witten constitution, The
British North Anercia Act (30 & 31 Vict., c. 31). It is not
nodel l ed ‘on the doctrine of exclusive division of power
bet ween t'he departnents of State, |egislative, executive and
j udi ci al . It~ does not place them in three water-tight
conpartnents and it is sonewhat similar in shape in this
respect to the British constitution where the King is stil

a part of the legislature, the House of Lords still a part
of the judicial as well as legislative and where all parts
of governnent form
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a mutual check upon each other. This sinilarity, however,
does not nean that the |egislature in Canada is of the sane
kind as the British Parliament. It falls in the class of
non-sovereign |egislatures, like all colonial ~parlianents.
The deci sions of Canadian courts are by no neans uniform on
the power of the Canadi an Parlianent to delegate |egislative
power. Those cited to us of recent date seemto have been
gi ven under the pressure of the two world wars and under the
provisions of the War Measures Act. Wth great respect and
in all humlity, | amconstrained to observe that i'n these
decisions, to establish the vires of the powers del egated,
argunents have been pressed into service whichare 'by no
means convi ncing or which can be said to be based on sound
juristic principles. They can only be justified on the
ground that during a period of emergency and danger to the
State the dominion parlianment can make |aws which in
peace tinme it has no conpetency to enact. There are a
nunber of Privy Council decisions which. have concerned
thenselves with the vires of legislative enactnments in
Canada which purported to transfer |egislative power to
outside authorities and it seens to ne that these decisions
furnish a better guide to the solution of the problembefore
us than the later decisions of the Suprene Court of  Canada
which seemingly derive support from these Privy- Counci
decisions for the rules stated therein

The first of these decisions is in the case of Russel
v. The Queen(1l) decided in 1882. Two questions were raised
in the appeal. The first was as to the wvalidity of the
Canada Tenperance Act, 1878. It was urged that having
regard to the provisions of the British North Arerica Act,
1867, relating to the distribution of |legislative powers it
was not conpetent for the Parlianment of Canada to pass the
Act in question. The second question was that even if the
Dom nion Parlianent possessed the powers which it assuned to
exercise by the Act, it had no power to del egate them
(1) 7 App. Cas. 829,
893
and to give local authorities the right to say whether the
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provi sions of the Act should be operative or not. It is the
second question which is relevant to the present enquiry
the node of bringing the second part of the Act into force,
stating it succinctly, was as foll ows:

"On a petition to the Governor in Council, signed by not
| ess than one fourth in nunber of the electors of any county
or city in the Domnion qualified to vote at the election of
a nenber of the House of Conmons, praying that the second
part of the Act should be in force and take effect in such
county or city, and that the votes of all the electors be
taken for or against the adoption of the petition, the
CGovernor General, after certain prescribed notices and evi-
dence, nmmy issue a proclanmation, enbodying such petition
with a viewto a poll of the electors being taken for or
agai nst its adoption. When any petition has been adopted by
the electors of the county or city named in it, the Cover-
nor-Ceneral in Council may, after the expiration of sixty
days from the day on which the petition was adopted, by
Order in Council published in the Gazette, declare that the
second part-of the Act shall be in force and take effect in
such county or-city, and the same is then to beconme of force
and take effect accordingly."”

It was urged before their Lordships that assuming that
the Parlianent of Canada had authority to pass a law for
prohi biting and regul ating the sale of intoxicating |iquors,
it could not delegate its powers, and that it had done so by
del egating the power to bring into force the prohibitory and
penal provisions of the Act to a majority of the electors of
counties and cities. Their Lordships’ answer to the coun-
sel’s contention was in these words :--

"The short answer to this objection is that the Act does
not del egate any |egislative powers whatever. |t  contains
within itself the whole legislation on the mtters wth
which it deals. The provision that certain parts of the Act
shall come into operation only
894
on the petition of a majority of electors does not confer on
these persons power to legislate. Parlianent itself enacts
the condition and everything which is to follow~ upon the
condition being fulfilled. Conditional |egislation of this
kind is in many cases convenient, and is certainly not
unusual, and the power so to |egislate cannot be denied to
the Parliament of Canada, when the subject of legislation is
within its conpetency. Their Lordships entirely agree with
the opinion of Chief Justice Ritchie on this objection: |
authority on the point were necessary, it will be found in
the case of Queen v. Burah(1l), lately before this Board."

It seems to nme that their Lordships acquiesced and
assented in the proposition urged by the |I|earned counse
that delegation of |egislative power was not perm ssible
when they conbated his arguments with the remark “that the
Act does not delegate any legislative power whatever.
O herwi se, the short answer to the objection was that  dele-
gation of legislative power was inplicit within the power of
| egi sl ati on possessed by the legislature. It was not neces-
sary to base the decision on the ground of conditiona
| egi sl ati on.

Though Queen v. Burgh(1l) was an appeal from the High
Court of Bengal, a reference was nade to it and the decision
therein was nentioned as |aying down an apposite rule for
the decision of cases arising under the British North Aneri -

ca Act, 1867. 1In order to appreciate and apprehend the rule
to which their Lordshi ps gave approval in the above nen-
tioned case, it seens necessary to state precisely what

Queen v. Burgh(1) decided. Act XXII of 1869 of the Counci
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of the Governor-General of India which is entitled "An Act
to renove the Garo Hills fromthe jurisdiction of the tribu-
nal s established under the General Regul ations and Acts, and
for other purposes" anmpong other things provided as follows
"Sec. 4. Save as hereinafter provided, the territory
known as the Garo Hills...... is hereby removed from the
jurisdiction of the Courts of Civil and
(1) 51.A 178.
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Crimnal Judicature, and fromthe control of the offices of
revenue constituted by the Regul ations of the Bengal Code
and the Acts passed by any legislature now or heretofore
established in British India, as well from the law pre-
scribed for the said courts and offices by the Regulations
and Acts aforesaid.” And no Act hereafter passed by the
Council of the Governor GCeneral for making Laws and Regul a-

tions shall be deenmed to extend to any part of the said
territory, unless the sane be specially naned therein
Sec. ' 5. The adnministration of civil and crimnal jus-

tice, and the superintendence of the settlenment and realiza-
tion of the public revenue, and of all matters relating to
rent, wthin the said territory, are hereby vested in such
officers as the said Lieutenant-Governor may, for the pur-
pose of tribunals of first instance or of reference and
appeal, fromtine to time appoint. The officers so appointed
shall, in the matter of the adm nistration and superi n-
t endence af oresai d, be subject to the direction and con-
trol of the said Lieutenant-CGovernor and be guided by such
instructions as he may fromtime to tinme issue.

Sec. 8. The said Lieutenant-Governor may from tinme to
time by notification in the Calcutta Gazette, extend to the
said territory any law, or any portion of any law, = now in
force in the other territories subject to his Governnent, or
whi ch may hereafter be enacted by the Council of the Gover-
nor- GCeneral, or of the said Lieutenant-Governor, for making
laws and regulations, and may on nmmking such extension
direct by whom any powers or duties incident to the provi-
sions so extended shall be exercised or perforned, and nake
any order which he shall deemrequisite for —carrying such
provi sions into operation.

Sec. 9. The said Lieutenant-CGovernor may from tinme to
time, by notification in the Calcutta Gazette extend nutatis
mutandis all or any of the provisions contained in the other
sections of this Act to the Jaintia Hills,~the Naga Hills,
and to such portion of the Khasi Hills as for the time being
forns part of British India."
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Under the provisions of the Act the Lieutenant Governor
of Bengal on the 14th Cctober, 1871, issued a notification
and in exercise of the powers conferred upon himby section
9, he extended the provisions of the said Act to the terri-
tory known as the Khasi and Jaintia Hills and excluded
therefromthe jurisdiction of the Courts of Civil and Crim -
nal Judi cature, and specified in the notification the bound-
aries of the said territory. The notification extended al
the provisions of the Act to the districts of Khasi and
Jaintia Hills. The Lieutenant-Governor did not exercise the
power of selecting parts of these Acts for purposes of |oca
application. Section 9 of the Act did not enpower the Lieu-
tenant - Governor to nodify any of the provisions of the Act.
The High Court of Bengal by a majority judgment held that
the notification had no legal force or effect in renoving
the said territories fromthe jurisdiction which the High
Court had previously possessed over it, inasmuch as the
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Council of the Governor-CGeneral of India for making | aws and
regul ati ons had under its constitution, by the Councils Act,
1861, no power to delegate such authority to t he
Li eutenant-CGovernor as it had by Act XXII of 1869 in fact
purported to del egate. The Indian Councils Act, 1861, 24 &
25 Vict. c. 67, by section 22, gave the Governor-General in
Counci | power for the purpose of naking | aws and
regul ati on$, power for repealing, anending or altering any
| aws or regul ations whatever then in force or thereafter to
be in force and to make |l aws and regul ations for all per-
sons, whether British or native, foreigners or others, and
for all courts of justice whatever, and for all places and
things whatever within the said territories, and for al
servants of the Governnent of India within the domi nions of
princes and states, provided always that the said Governor-
General in Council shall not have the power of rmaking any
l aws or regul ations which shall-repeal or in any way affect
any of the provisions of the Act. As regards section 9 of
the Act their Lordshi ps nade the foll ow ng observations :--
897

"The ground of the decision to that effect of the nmjor-
ity of the Judges of the Hgh Court was, that the O9th
section was not |egislation, but was a del egation of |I|egis-

lative power. In the |eading judgnent of M. Justice Mark-
by, the principles of the doctrine of agency are relied
on; and the Indian Legislature seens to be regarded as, in

effect, an agent or delegate, acting under a nmandate from
the Inperial Parlianment, which nust in all cases be executed
directly by itself.

"Their Lordshi ps cannot but observe that, if the princi-
ple thus suggested were correct, and justified the conclu-
sion drawn from it, they would be unable to follow the
di stinction nade by the majority of the Judges between the
power conferred upon the Lieutenant-CGovernor of Bengal by
the 2nd and that conferred on _himby the 9th section. I f,
by the 9th section, it is left to the Lieutenant-Governor to
determ ne whether the Act, or any part of it, shall be
applied to a certain district, by the 2nd section it is also
left to himto determ ne at what tine that Act -shall take
ef fect as | aw anywhere. Legislation which does not directly
fix the period for its own conmencenent, but |eaves that to
be done by an external authority, may with quite as nuch
reason be called inconplete, as that which does not “itself
i Mmediately determine the whole area to which it is to - be
applied, but Ieaves this to be done by the sane externa
authority. If it is an act of l|legislation on the part of the
external authority so trusted to enlarge the area wthin
which a law actually in operation is to be applied, it would
seema fortiori to be an act of legislation to bring the |aw
originally into operation by fixing the tine for its com
mencenent .

"But their Lordships are of opinion that the doctrine of
the majority of the Court is erroneous, and that it ‘rests
upon a mstaken view of the powers of the Indian Legi sl a-
ture, and indeed of the nature and principles of |egisla-
tion. The I ndi an Legislature has powers expressly limted
by the Act of the Inperial Parlianment which created it, and
it can, of course, do
898
nothing beyond the limts which circunmscribe these powers.
But, when acting within those limts, it is not in any sense
an agent or delegate of the Inperial Parlianment, but has,
and was i ntended to have, plenary powers of |egislation, as
| arge and of the same nature as those of Parlianment itself.
The established courts of justice, when a question arises
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whet her the prescribed |imts have been exceeded, nmust of
necessity determ ne that question; and the only way in which
they can properly do so, is by looking to the terns of the
i nstrument by which, affirmatively, the |legislative powers
were created, and by which, negatively, they are restricted.
If what has been done is legislation, within the genera
scope of the affirmative words which give the power, and if
it violates no express condition or restriction by which
that power is limted (in which category would, of course,
be included any Act of the Inperial Parliament at variance
with it), it is not for any court of justice to inquire
further, or to enlarge constructively those conditions and
restrictions."”

The |earned Attorney-General placed considerable reli-
ance on these observations .in support of his proposition
that if the legislation iswithin the anmbit of the field
prescribed for exercise of |egislative power, then from it
it follows that within that field power can be exercised to
del egate 'to the wdest extent. This quotation, however,
cannot be torn off fromthe context and read by itself.
Meani ng can only be given to these observations in the |ight
of the observations that follow the quotation cited above
and which are in these terns :-- "

"Their Lordshi ps agree that the Governor General in
Council could not, by any formof enactnent, create’ in
India, and armwth general legislative authority a new
| egi sl ati ve power not created or authorised by the Councils
Act. Nothing of that kind has, in their Lordships’ opinion,
been done or attenpted in the present case. Wat has been

done is this. The Governor-General in Council has deter-
mned, in the due and ordinary course of  |egislation, to
renove a particular district fromthe

899

jurisdiction of the ordinary courts and offices, and to
place it under new courts and offices, to be appointed by
and responsi ble to the Lieutenant-Covernor of Bengal; ||eav-
ing it to the Lieutenant-CGovernor (to say at what tine that
change shall take place; and al so enabling him not to make
what | aw he pleases for that or any other district, but to
apply by public notification to that district any law, or
part of l|aw, which either already was, or fromtine to time
m ght be, in force, by proper legislative authority, in-the
other territories subject to his governnent. The |egisla-
ture deternmined that, so far, a certain change should take
pl ace; but that it was expedient to | eave the tinme, and the
manner of carrying it into effect to the discretion of the
Li eut enant - Governor; and also, that the | aws which were or
mght be in force in the other territories subject to. the
same governnment were such as it mght be fit and proper to
apply to this district also; but that, as it was not certain
that all those |laws, and every part of them could wth
equal conveni ence be so applied, it was expedient, on that
point also, to entrust a discretion to the Lieutenant-Gover-
nor......

"Their Lordships think that it is a fallacy to speak  of
the powers thus conferred upon the Lieutenant Governor
(large as they wundoubtedly are) as if, when they were
exerci sed, the efficacy of the acts done under them woul d be
due to any other legislative authority than that of the
CGovernor-Ceneral in Council. Their whole operation is,
directly and inmmediately, under and by virtue of this Act
(XXI'l of 1869) itself. The proper |egislature has exercised
its judgnment as to place, person, |aws, powers; and the
result of that judgment has been to legislate conditionally
as to all these things. The conditions having been ful-
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filled, the legislation is now absolute. Where plenary
powers of legislation exist as to particular subjects,
whet her in an Inperial or in a provincial |egislature, they
may (in their Lordships’ judgment) be well exercised, either
absolutely or conditionally. Legislation, conditional on
the use of particular powers, or on the exercise of a limt-
ed

116
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di scretion, entrusted by the legislature to persons in whom
it places confidence, is no unconmon thing; and, in many
circunstances, it nmay be highly convenient. The British

Statute book abounds with exanples of it; and it cannot be
supposed that the Inperial Parlianment did not, when consti-
tuting the Indian Legislature, contenplate this kind of
condi tional |egislation as wthin the scope of the |Iegisla-

tive powers whichit fromtineto tine conferred. It cer-
tainly used no words to excludeit."
Towards the close of the judgment certain illustrations

were nentioned of legislation in India described as condi-
tional legislation. Reference was nmade to the Codes of G vi
and Criminal Procedure and particularly, section 39 of Act
XXI'I'l of 1861 which authorised the Local Government with the
previous sanction of the Governor-General in Council (not in
his legislative capacity) to extend the provisions of the
Act "subject to any restriction, limtation or proviso which
the Local Governnent nay think’ proper.™

In nmy opinion, in this case their Lordships did not
affirmatively assent to the proposition that the Indian
Legi sl ature had full power of delegation within the anmbit of
its legislative fieldand they did not dissent. from the
concl usi on of Markby J. in the concluding part of the judg-
ment that wunder general principles of law in India any
substantial delegation of |egislative power by the |egisla-
ture of the country was void. On the other hand, they re-
marked that |egislation of this kind was conditional |egis-
lation and it only becomes conplete on the fulfilnent of
those conditions and that the deternination of those condi-
tions could be left to an external authority. In spite of
expressing their disapproval of the view of the majority of
the Full Bench in applying the principles of the doctrine of
agency and in treating the Indian Legislature as an agent of
the Inperial Parlianent, their Lordships clearly expressed
the opinion that the exercise of the legislative wll ~and
judgrment could not be transferred to an external” authority
and that it was for the proper legislature to exercise its
own judgment as to the.
901
pl ace, persons, |laws and powers. It seens to ne that though
their Lordshi ps were not prepared to assent to the proposi-
tion that the matter should be dealt wth on principles
deduci bl e fromthe doctrine of the |aw of agency, they were
al so not prepared to depart fromthe rule that apart  from
the doctrine of the |law of agency a person to whom an office
or duty 1is assigned or entrusted by reason of a specia
qualification cannot |awfully devolve that duty upon
anot her unl ess expressly authorised so to do. Public func-
tionaries charged with the performance of public duties have
to execute them according to their own judgment and discre-
tion except to the extent that it is necessary to enploy
mnisterial officers to effectively discharge those duti es.

For the reasons given above presumably the Privy Counci
was not prepared to lay down that delegation of |egislative
power was a content of the power itself. It contented itself
by holding the |aw valid under the name and style of condi-
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tional legislation. It is difficult to conceive that the
Privy Council would have hesitated in saying so if it felt
that delegation of legislative power was a content of the
power itself. Reference in this connection may be nmade to a
passage in the judgment of Markby J. which reads thus :---
The wvarious Parlianentary statutes nowhere confer any
express power upon the Indian Legislature to change the
machi nery of legislation in India. But they do confer that
power subject to inmportant restrictions upon the executive

gover nmrent . M. Kennedy boldly claimed for the Indian
Legi sl ative Council the power to transfer legislative func-
tions to the Lieutenant Governor of Bengal. Indeed as

understand him the only restriction he would attenpt was
that the Legislative Council could not destroy its own power
to legislate though | see no reason why he should stop
there. The Advocate-CGeneral did not go so far. There are no
words in the Acts-of Parlianment upon which the |[egislative
aut hority  coul d be nade transferable in one class of cases
and not in others because | do not
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for a nonment suggest that every time a discretion is en-
trusted to others there isthe transfer of |I|egislative
authority. Every Act of the |egislature abounds with exam
ples of discretion entrusted to judicial and executive
officers of government, the legality of which no one would

think of questioning.” ’'the broad question, however, is’ Can
the |legislature confer on the Lieutenant-Governor |egisla-
tive power? Answer: 'It is a general principle of law in

I ndia that any substantial del egation of |egislative author-
ity by the legislature of this country is void ."

It was then contended that the illustration cited in the
concl udi ng part of the judgnment of their Lordships  suggests
their approval of the proposition that the 1egislative power
could be delegated conferring power to nmodify a  'statute
passed by the legislature itself. This contention seens to
be based on a m sapprehensi on of what their Lordships decid-

ed. In the Full Bench decision of the Calcutta H gh Court
in Enpress v. Burgh & Book Singh(1) Markby J. nmade the
following observations while dealing with these illustra-
tions :--

"Lastly it was argued that the Indian Legislature had
done so (del egated power) for a long series of years, and a
long list of Acts passed between 1845 and 1868 has been
handed in to us, all of which, it is said, nmust be treated
as instances of delegation of |egislative authority and Act
XXI'l of 1869 should be so treated. The Acts contained in
the list do not appear to ne to afford (as was asserted) so
many cl ear and undi sputed instances of transfer of |egisla-
tive authority. | may observe that as to the  provisions
which these and nmany other Acts contain for the naking of
rul es by executive government in conformity with the Act we
have the highest authority in Biddie v. Tariney Churn Baner-
jee(2) that the power to nmake such rules may be conferred
wi t hout delegation of legislative authority......... The
list of Acts does not seemto nme to show any clear practice
of transferring legislative authority."

(1) I.L.R 3 Cal. 63. (2) 1 Tay. & Bell, 390.
903

Ainslie J. specifically considered the provisions of
section 39 of Act XXIIl1 of 1861 and the neani ng of the words
"reservations ", "limtations" and "provisos" and said as
follows :--

"The provisions of section 39, Act XXIIl of 1861, do not
affect ny view of this matter. This section allows a |oca
CGovernment, wth the previous sanction of the Governor-
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General in Council, to annex any restriction, limtation, or
proviso it may think proper when extending the Code of Civi
Procedure to any territory not subject to the general regu-
lations; but this is nerely another formof delaying the
full extension of the Code. So far as the Code obtains
operation, it is still, because the extension is pro tanto,
a carrying out of the intention of the superior |egislature
that this shall be sooner or later the law in the particul ar
tract of country. As | read the section, no power is given
to anmend the lawitself; it is only a power to keep sone
portion in abeyance or to make its operation contingent on
something external to it, which again is only another form
of postponing its full operation.”

No doubt was cast on this construction of the |anguage
of section 39 either in the nmnority judgnent of the High
Court or in the judgnent of their Lordships of the Privy
Counci | . In view of this clear expression of opinion of
Ainslie J. as to the neaning of the | anguage used in section
39 and not ~disapproved by their Lordships of the Privy

Council it~ cannot with any force be contended that their
Lordshi ps-in Burahs case(1l) gave approval to the proposition
that the power of conditional |egislation i ncluded the
power of anendment or nodification of the Act of the |egis-
[ature itself. In my opinion, the result of the decision
in Burah's case(l) is'that it was decided that the Indian
Legislature had power to conditionally [legislate. Thi s

case is no authority for the proposition that it could
del egate the exercise of its judgnent on the question as to
what the |aw should be to an external agency. This case
does not support the

(1) 51.A 178.
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proposition that amendnent of a statute of the |egislature
itself is a matter which could formthe subject of delegated
| egi slation. The expression that Indian Legislature could
not armwth |legislative power a new |l egislative body not
created by the Indian Councils Act only neans that /it nust
function itself in naking |laws and not confer this power on
any other body. In other words, it could not create a person
havi ng co-extensive power of legislation and could not
clothe it with its own capacity of |aw making, that is .in
laying down principles and policies. The possession of
pl enary powers within the anbit laid dowm only neans that
within that particular field it can nake any | aws on those
subj ects, but it does not nean that it can shirk-its duty in
enacting laws within the field by making alaw that it
shall not itself operate on that field but sonebody else
will operate on its behalf. In my opinion, their Lordships’
judgrment ampunts to saying that though wthin the field
prescribed it has the |argest power of |egislation, yet at
the sane tine it is subject to the condition that it cannot
abandon formally or virtually its high trust.

Hodge v. The Queen(1l) was the next Canadi an case decid-
ed by the Privy Council in 1883. The appell ant Hodge, was
the holder of a liquor licence issued on 25th April, 1881,
by the Board of Licence Conmissioners for the Gty of Toron-
to wunder the Liquor Licence Act of the Province of Ontario

in respect of the St. James Hotel. He was also the holder
of a Ilicence wunder the authority of the Municipal Act,
authorising himto carry on the business or calling of a
keeper of a billiard saloon with one table for hire. The
appellant did on the 7th May, 1881, unlawfully pernmt and
suffer a billiard table to be used and a gane of billiards

to be played thereon, in his tavern during the time prohib-
ited by the Liquor Licence Act for sale of liquor therein.
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It was urged that the Ontario Assenbly was not conpetent to
legislate in regard to licences for the sale of |iquor and
that even if the Ontario legislature could, it could not
del egate its power to Licence Comm ssioners. (

1) 9 App. Cas. 117.
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The local legislature had assigned to three officials the
power to define offences and i nmpose penalties. This conten-
tion was met with the plea that there was no del egation of
| egislative authority but only of the power to make by-
laws. The Court of the King’s Bench Division held that the
| ocal legislature had no power to delegate in the matter and
that such power could be exercised by the |egislature al one.
The Court of Appeal reversed this decision and it was upheld

by their Lordships of the Privy Council. It was found that
sections 4 and 5 of the Liquor Licence Act were intra vires
the constitution. In the course of their judgment their

Lordships nade the follow ng observations: -

"It appears to their Lordshi ps, however, that the objec-
tion thus raised by the appellants is founded on an entire
m sconception —of the true character and position of the
provincial |egislatures.” They are in no sense del egates of
or acting under any mandate fromthe Inperial Parlianent.
VWhen the British North Anerica Act enacted that there should
be a legislature’ for Ontario, and that its |legislative
assenbly should have exclusive authority to make laws for
the Province and for provincial purposes in relation to the
matters enunerated in section 92, it conferred powers not in
any sense to be exercised by delegation fromor as agents of
the Inperial Parlianent, but authority as plenary and as
anple within the limts prescribed by section 92 as the
I mperial Parliament in the plenitude of its power possessed
and could bestow. Wthin these linmts of subjects and area
the local legislature is suprenme, and has the sanme authority
as the Inperial Parlianent, or the Parlianment of the Dom n-
ion, would have had under like circunstances to confide to a
nmuni ci pal institution or body of its own creation authority
to nmmke by-laws or resolutions as to subjects specified in
the enactnment, and with the object of carrying the enactnent
into operation and effect.

It is obvious that such an authority is ancillary to
legislation, and without it an attenpt for varying details
and machinery to carry them out m ght
906

becone oppressive, or absolutely fail, ~The very ~ ful

and very el aborate judgnment of the Court of Appeal con-
tains abundance of precedents for this | egi sl ati on,
entrusting a limted discretionary authority to others, and
has many illustrations of its necessity and conveni ence. It
was argued at ’'the bar that a legislature committing
i mportant regulations to agents or delegates  effaces
itself. That is not so. It retains its powers intact,
and can, whenever it pleases, destroy the agency it has
created and set up another, or take the matter directly
into its own hands. How far it shall seek the aid  of
subordi nat e agencies, and how long it shall continue them
are matters for each legis to decide. "lature, and not for
courts of |aw

This case, in ny opinion, decided the follow ng points
:--(1) Power to make by-laws or regulations as to subjects
specified in the enactnment and with the object of carrying
that enactnment into operation and effect can be transferred
to municipal ’institutions or |ocal bodies. (2) Such an
authority 1is ancillary to |egislation. (3) Gving such
power of making regul ations to agents and del egat es does not
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amount to an effacenment of the legislature itself. The case
does not sanction the proposition that power to anend or to
nodify a statute passed by the legislature itself can be
del egated. Power of amending a statute or altering it cannot
be described as ancillary to legislation, nor is such a
power within the armt of the doctrine of subsidiary |egis-

I ati on. It is significant, that their Lordships of the
Privy Council never gave their approval to the wide propo-
sition that what the legislature itself can do, it can

enpl oy an agent with coextensive powers for doing the Same.
They have been careful in saying to what extent and in what
nmeasur e del egati on was permissible. Al that they sactioned
was delegation of authority ancillary to legislation or
del egation to nunicipal institutions to make regul ati ons and

by-laws and no nore. 1t was not held by their Lordships
that power to declare what the |aw shall be could ever be
del egated or that such del egation will be intra vires the
Par | i ament. of Canada or of the
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Indian " Legislature. It was contended that by inplication

their Lordships held in this case that short of effacing
itself the legislature could delegate. In my opinion, there
is no justification for placing such a construction on the
| anguage used by their Lordships while they were conbat-
ing an argunment that was placed before them by the |earned
counsel

In re The Initiative and ReferendumAct (1) is the third
Canadi an case decided by the Privy Council. By the Initia-
tive and Referendum Act of Manitoba the Legislative Assenbly
sought to provide that the laws of the province will be
nmade and repeal ed by the direct vote of the el ectors instead
of only by the Legislative Assenbly whose nenbers they
el ect. It was held that the powers conferred on a provin-
cial legislature by section 92 include the power of anmend-
ment of the constitution of the province except as regards
the office of the Lieutenant-Covernor and that the Initia-
tive and Referendum Act of Mani'toba excludes the Li eu-
t enant - Gover nor whol ly fromthe new | egislative ‘authority
set up and that this was ultra rites the provincial |egisla-
ture. The Act was therefore held void. Lord Haldane who
delivered the opinion of the Privy Council, after having
found that the Act was ultra vires the |egislature, made the
fol |l owi ng observations: --

"Having said so nuch, their Lordships, following their
usual practice of not deciding nore than is strictly neces-
sary, wll not deal finally with another difficulty which
those who contend for the validity of this Act have to neet.
But they think it right, as the point has been raised in the
court below, to advert to it. Section 92 of the Act of /1867
entrusts the legislative power in a province to its 1egisla-
ture and to that legislature only. No doubt a body, with a
power of legislation on the subjects entrusted to it so
anple as that enjoyed by a provincial |egislature in Canada,
could, while preserving its own capacity intact, seek
(1) [1919] A C. 935.
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the assi stance of subordinate agenci es as had been done when
in Hodge v. The Queen (1) the Legislature of Ontario was
held entitled to entrust to a Board of Conmi ssi oner s
authority to enact regulations relating to taverns; but it
does not followthat it can create and endow with its own
capacity a new legislative power not created by the Act to
which it owes its own existence. Their Lordships do no nore
than draw attention to the gravity of the constitutiona
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guestions which thus arise."

These observations reiterate the ratio of the decision
in Hodge v. The Queen(l) and they do not amobunt to saying
that power to amend or nodify Acts of the legislature itself
could be given by delegation of legislative power. It is,
however, important that their Lordships in clear and unam
bi guous language laid it down that section 92 entrusts
legislative power to its legislature and to that |[egisla-
ture only and to no other. The principle wunderlying Lord
Hal dane’s remarks is thus stated in Street’s book on the
Doctrine of Utra Vires, at page 430:-

"The decision in this case, that the statute was ultra
vires, did not turn precisely on the ground of del egation
but these remarks suggest that a legislature will not ordi-
narily be permtted to shift the onus of |egislation, though
it my legislate as to main principles and | eave details to
subor di nat e agenci es."

Reference may al'so be nade to the case of King v. Nat
Bel | Liquors Ltd.(2) The Liquor Act (6 Geo. V, c. 4, Al ber-
ta) was held intra vires the power of the province under the
British North Anerica Act, 1867, and it was found that it
was not ultra vires by reason-of being passed pursuant to a
popul ar vote under the Direct Legislation Act (4 Geo. V, c.
3, Alberta). Here the | aw was nade by the provincial |Iegis-
lature itself and it was passed in accordance with the
regul ar procedure of the Houses of Legislature. This case is
no authority for. the contention raised by the |earned
Attorney General .

1) 9 App. Cas. 117 (21 [1922] 2 A C 128.
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The next Canadi an case decided by the Privy Council is
reported in Croft v. Dunphy(1). Antisnuggling provisions
enacted operating beyond territorial limts which had |ong

formed part of Inperial custons |egislation and presunably
were regarded as necessary for its efficacy were held \valid
and within the anbit of the constitutional powers. This case
does not suggest any new |line of ‘thought, not already con-
sidered in Queen v. Burah(2), or Hodge v. The "Queen(3).
Shannon v. Lower Minland Dairy Products Board (4) is 'a case
in which the question arose whether Natural Products Market -
ing Legislation Schene of control or regulation and inposi-
tion of licence fees were intra vires the provincial |egis-
lature. It was argued that it was not within the powers of
the provincial legislature to delegate |egislative power
to the Lieutenant-Governor in Council or to-give himfurther
power of delegation. This contention was nmet with the fol-
| owi ng observations : -

"The objection seens subversive of the rights which the
provincial legislature enjoys while dealing with nmatters
within its anbit. It is unnecessary to enunerate the /innu-
ner abl e occasi ons on which legislature has entrusted simnlar
powers to various persons and bodies. On the basis of past
practice the del egati on was uphel d."

So far as | have been able to ascertain, the past prac-
tice was in respect of conferring necessary and ancillary
powers to carry on the policy of a statute.

Ref erence was al so nade to Powell v. Apollo Candle Co.
(5) decided in the year 1885. There the question arose as
to the validity of section 133 of the Customs Regul ating Act
of 1879 which authorizes the levy of certain duties under an
Oder in GCouncil. The section was held intra vires the
constitution. It was argued that the power given to the
colonial legislature to inpose duties was to be executed by
t hensel ves

(1) [1933] A . C. 156. (4) [1938] A.C. 708
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(2) 51.A 178. (5) 10 App. Cas. 282.
(3) 9 App. Cas. 117.
910

only and could not be entrusted wholly or in part to the
CGovernor or anybody el se. This objection was answered in
the foll ow ng way

"The duties |evied under the Order in Council are really
levied by authority of the Act under which the order was
i ssued. The legislature has not parted with its perfect
control of the Governor and has the power of w thdrawing or
altering the power entrusted."

On this construction of the power del egated, that what
the delegate was doing was done under the authority of the
Act no question of del egation of |awraki ng power arises.

Fort Frances Pulp & Power Co. v. Manitoba Free Press
(1), Co-operative Committee on Japanese Canadi ans V.
Attorney-CGeneral for Canada (2), and Cooperative Conmittee
v. Attorney-Ceneral of Canada (3) cited at the Bar are not
hel pful in giving an opinion on the present matter.

Four ' recent Canadi an cases were cited for the extrene
vi ew that short of effacing itself Parlianment or a |egisla-
ture has the w dest power of “del egation and that it acts
intra vires the constitution in doing so. The first of
these cases is InTre George Edwin Gray(4). The case was
under section 6 of the War Measures Act, 1914, which con-
ferred very wi de powers on the Governor-CGeneral in Counci
for the efficient prosecution of the war. The decision was
given by a mmjority of four to twoand in ‘the mgjority
judgrment the foll owing observations occur :--

"The practice of —authorizing admnistrative bodies to
nmake regulations to vcarry out the objectives of an act
instead of setting out all details inthe Act itself is
wel | -known and its legality is unquestioned but it is said
that the power to make such regul ations could not constitu-
tionally be granted to such an extent as to enable the
express provisions of the statute to be anmended or repeal ed;
that under the constitution

(1) [1923] A C. 695. (3) [1947] A C. 87.
(2) [1947] 1 D.L.R 577. (4) 57 S.C.R (Canada) 150.
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Parliament alone is to make | aws, the Governor General to
execute themand the court to interpret them then it fol-
lows that no one of the fundamental branches of governnent
can constitutionally either delegate or accept the function
of any other branch. In view of Rex v. Halliday(1), | do not
think this broad proposition can be naintained. Par | i ament
cannot indeed abdicate its functions, wthin reasonable
l[imts at any rate it can delegate its power (to execute
government orders. Such powers must necessarily be subject
to determination at any rate by Parlianent and needless to
say that the acts of the executive under its “del egated
authority nust fall within the anbit of the legislative
pronouncenment by which this authority is nmeasured. It is
true that Lord Dunedin in Rex v. Halliday(l) said that the
British Constitution has entrusted to the two Houses  of
Parlianment subject to assent by the King an absolute power
untranmel l ed by any other circunstance, obedience to which
may be conpelled by a judicial body. That wundoubtedly is
not the case in this country. Nothing in the Act inposes any
l[imtations on the authority of the Parliament."

To the proposition stated in the opening part of the
guotation there can be no possible objection. But when the
| earned Judges proceed to lay down the rule that in the
absence of any limtations in the constitution Parlianent
can delegate the power to anmend and repeal |aws made by
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itself to an external authority unless it anmunts to an
abdi cation of its functions does not in ny hunble opinion
seemto be sound. In the first instance, these observations
seem inconsistent with the fundamental proposition that a
duty entrusted to a particul ar body of persons and which is
to be performed according to certain procedure by that body
can be entrusted to an external agency which is not con-
trolled by any rul es of procedure in the performance of that
duty and which would never have been entrusted to perform
it. Mor eover, abdication by a legislative body need not
necessarily anount to a

(1) [1917] A . C. 260.
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conplete effacenent of it. Abdication nay be partial or
conplete. It would certainly amount to abdication when in
respect of a subject of legislative |list that body says it
shall not |egislate on that subject but would leave it to

somebody el se tolegislate on it. That would be del egation
of the |l aw naki ng power which i.s not authorized. There is no
justification for the assunption that the expression "abdi-
cation" is only applicable when there is a total effacenent
or a legal extinction of such a body. In ny opinion, it is
the abdication of the power to |legislate when a |egislature
refuses to performits duty of legislating on a particular
subj ect and entrusts sonebody el se to performthat function
for it. "Abdi cati on" according to the Oxford Dictionary
means abandonment, | either formal or virtual, of sovereignty
or other high trust. It is virtual abandonnent of the high
trust when the person charged with the trust says to some-
body else that the functions entrusted to himin part or
whol e be performed by that other person. Be that as it may,
the point of view contained in the above quotation cannot be
supported on the decisions of their Lordships of the Privy
Council discussed in the earlier part ~of this judgment.
Duff J. stated his viewin the following way : --

"The true view of the effect of this type of |[|egisla-
tion is that the subordinate body in which a l'awraking
authority is vested by it is intended to act as the agent or
the organ of the legislature and that the acts of the agent
take effect by virtue of the antecedent declaration that
they shall have the force of |aw "

These observations, in ny opinion,--and 1 speak wth
great respect--cannot again be justified on any juristic
principl e. In the matter of mmking | aw there cannot be  an
anticipatory sanction of a law not yet born or -~ even con-
cei ved. Mor eover, an organ of the legislature for making
aws can only be created by the constitution and not by the
| egislature which is itself confided with that power by the

constitution. The |earned dissenting Judge in  this /case
observed that a wholesale surrender of the wll ~of the
peopl e to any
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autocratic power would not be justified either in ‘cons-
titutional law or by the past history of their ancestors.
These observations were made in respect to the power  of
amendnment or repeal conferred on the del egate. As I have

pointed out earlier in this judgnment, such a power has not
even been exercised by the British Parlianment and the Do-
noughnore Committee recomrended that its exercise as far as
possi bl e shoul d be abandoned. The decision in this case, in
ny opinion, is not an apposite authority for arriving at a
correct conclusion on the questions involved in the refer-
ence.

The next case to which our attention was drawn is Ref. re
Regul ations (Chemicals)(1). This case arose in connection
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with the regul ati ons respecting chem cals nmade pursuant to
powers conferred by the Departnent of Minitions and Supply
Act and by the War Measures Act. The question was whether
these regul ations were ultra vires the constitution. It was
held that except in one part the regulations were intra
rites, and it was observed that the War Measures Act does
not attenpt to transformthe executive governnent into a
| egislature in the sense in which the Parlianment of Canada
and the legislatures of provinces are |egislatures and that
the regulations derive legal force solely from the War

Measures Act. Reliance was placed on Queen V.
Burah(2) and Hodge v. The Queen(3). One of the |earned
Judges observed that the maxi m del egatus non pot est

delegare is a rule of the law of agency and has no applica-
tion to Acts of a legislature, that the power of delegation
being absolutely essential in the circunstances for which
the War Measures Act has been enacted so as to prove a
wor kabl.e “Act, power  must be deened to form part of the
powers conferred by Parlianent in that Act. Another |earned
Judge observed that the maxi mwas not confined to the | aw of
agency alone but that it had no application to |egislation

A third | earned Judge, however, said that the maxi m quoted
above also had applicationto grants of |egislative power
but that the Parlianent has not

(1) [1943] S.C.R (Canada) 1

(3) 9 App. Cas. 117,

(2) 51.A 178.
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effaced itself, inthe ultimte analysis it had full power
to amend or repeal the War Measures Act. In-ny opinion, for

the reasons already stated, the observations in this case
al so go beyond the rule laid down by their Lordships of the

Privy Council in Queen v. Burah(l) and Hodge v. The
Queen(s), and are not a true guide to the solution ' of the
pr obl em

Qur attention was also drawn to Attorney-General of
Nova Scotia v. Attorney-General of Canada(3). This case does
not lend full support to the viewtaken in the cases /cited
above. Therein it was |laid down that neither the  Parliament
of Canada nor the legislature of any province can del egate
one to the other any of the legislative authority respec-
tively conferred upon themby the British North Anerica Act,
especially by sections 91 and 92 thereof. The |egislative
authority conferred upon Parliament and upon a provincia
| egislature is exclusive and in consequence, neither can
best ow wupon or accept power fromthe other,’ although each
may del egate to subordinate agencies. On the question of
del egation of |egislative power, the |earned Chief Justice
remarked that "del egations such as were dealt with inin re
Geor ge Edwi n Gray(4) and in Ref . re Regul ati ons
(Chem cal s)(5) wunder the War Measures Act were delegations
to a body subordinate to Parlianment and were of a character
different fromthe del egati on neant by the bill now submt-
ted to the courts.” In this case on the general question  of
del egation the Suprene Court did not proceed beyond the rule
enunciated in In re The Initiative and Referendum Act (6),
or what was stated in Hodge v. The Queen(7).

Lastly reference may al so be nade to the case of G muit

v. Bazi (8). The learned Attorney-Ceneral placed reliance
on certain obiter dicta of Davies J. to the effect that the
Parlianment of Canada could delegate its |egislative power
and such delegation was within its power. The |earned Chief
Justice did not express

(1) 51.A 178. (5) (1943) 1 D.L.R 248

(2) 9 App. Cas. 117. (6) [1919] A.C. 935
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(3) (1950)4 D.L.R 369.’ (7) 9 App. Cas. 117.
57 S.C.R  150- (8) 46 S.C.R L. (Canada)502.
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any opinion on the point, while Idington J. was not prepared
to subscribe to this view The other Judges did not consid-

er the point at all. In nmy opinion, these remarks, the
soundness of which was doubted by other Judges, are not of
much assistance to us in this case. Havi ng exam ned the

Canadi an cases on this subject it seens pertinent at this
stage to refer to a passage from Street on the Doctrine of
Utra Vires, which states the true position of colonia
| egi sl atures and appositely brings out the neaning of the
| anguage used by the Privy Council in the cases that the
| egi slatures are not the agents of the Inperial Parlianent
"However true it may be that colonial |egislatures are
not mere agents of ‘the Lmperial CGovernment, it is also true
that they are not unfettered principals. Wthin the terms of
their constitution they are limted at least as to subjects
and area, and, to the extent suggested, perhaps also as to
power of delegation. If an‘ultra vires colonial’ statute nmay
be ratified by the Inperial Parlianent, there is an inplica-
tion of agency. To do anything outside the scope of their
constitution as when the Dom nion of Canada established the
Province of Manitoba(1), an inperial statute is required.
It would appear that a | egislature cannot, as an ordinary
principal, ratify acts purporting to be done under its
authority (2). Taking a broad view, non-sovereign |egisla-
tures are, and so long as they do not repudiate their con-
stitutions mnust remain, del egates of the Inmperial Parlia-
nent. They have been so regarded by the Privy  Council(3).
But just as in the case of the prerogative it would be
inmpolitic to apply a formula too strictly, so also the |aw
of agency must be accommopdated to neet the solid fact. that
the <colonies, or the nost inportant of them enjoy rea
i ndependence. " The deci sions of “American courts ' on the
constitutionality of delegation of |egislative power are, as
in
(1) 34 Vict. c. 28.
(2) Conmonwealth v. Colonial Anmunition Co. 34 C.L.R 198,
221. (3) [1906] A.C. 542; [1914] A C. 237, 254.
118
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the case of other countries, by no nmeans uniform ~Judicia
opi ni on has sonetines taken a strict view agai nst the valid-
ity of such del egation and on other occasions it has |iber-
ally wupheld it as constitutional on grounds which again by
no means are based on | ogical deductions fromany juristic
principle, but generally on grounds of conveni ence or ~ under
the doctrine of "determining conditions" and sonetines on
hi stori cal considerations. The Suprene Court of Anerica has,
however, never departed fromthe doctrine that |egislative
power cannot be del egated to ot her branches of government or
to independent bodies or even back to the people. The rule
agai nst del egation of |egislative power is not based nerely
on the doctrine of separation of powers between the three
state departnments, legislative, executive and judicial
evol ved by the constitution. This doctrine puts a restraint
on del egation to other branches of governnent. Prohi bition
against delegation to independent bodies and conm ssions
rests on Coke's maxi m del egatus non potest del egare. The
maxi m though usually held applicable to the |aw of agency
enbodies a sound juristic principle applicable to the case
of persons entrusted with the performance of public duties
and the discharge of high trusts. The restraint on del ega-
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tion back to the people is tied up with sone notion of
representative denocracy.

Ref erence was nmde to a nunber of decisions of, the
Supreme Court during the arguments and quotations from
several books on constitutional |law were cited. It is not
useful to refer to all of themin ny opinion, but a few
i nportant ones nmay be nentioned.

The first American case that needs mention is Wanman v.
Southard (1), a decision of Marshall C. J. given in the year
1825. The question concerned the validity of certain rules
franed by the courts. The |learned Chief Justice observed
that it could not be contended that Congress could delegate
to courts or to any other tribunal powers which are strictly
or exclusively legislative.

(1) 6 Law. Edn. 262.
917

In Killbourn v. Thonpson (1), it was held that judicia
power could not be exercised by the |egislative department.
Field v. Qark C is one of the |leading cases in Arerica on
this subject. Inthis case power had been del egated to the
executive to inpose certain duties. ~Del egation of power was
upheld on the ground that the policy of the |Iaw having been
determ ned by the |egislature, working out of the details
could be left to the President who could not be said to be
exercising any legislative will but was nerely authorised
to execute the law as an agent of the | egislature in execut-
ing its policy. It was asserted that it was a principle
universally recognised as vital to the nmaintenance of the
system of government that Congress could not del egat e
| egi sl ative power to the President.

In Springer v. Phillipinelslands C), the sane view was
expressed. On simlar lines is the decision in US. v.
Gravenport etc. Co. (4). It was observed that after fixing a
primary standard, power to fill up-details could be devol ved

by appropriate |egislation. The provision attacked there was
held as not delegation of legislative power but nerely
giving power to nmake administrative rules. O Donouhue
v.U S. (5) concerned the question of conpensation payabl e
to Judges of the Supreme Court and it was held that it could
not be lawfully dininished. It was remarked that the object
of the creation of the three departnents of governnent was
not a nere matter of convenience but was basic to avoid
conm ngling of duties so that acts of each nmay not be call ed
to have been done under the coercive influence of the other
depart nments.

The decision in Hampton & Co. v.U. S.(6) is the oft
quoted judgnent of Taft C. J. The follow ng extracts from
that judgment may be quoted with advantage :--

"It is a breach of the national fundanmental law if
Congress gives up its legislative power and transfers it to
the President, or to the judicial branch, or, if by

103 U.S. 168. (4) 287 U.S. 77.
(2) 143 U.S. 649. (5) 289 U.S. 516.
(3) 277 U.S. 186. (8) 276 U.S. 394.
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law it attenpts to invest itself or its nmenbers with either
executive power or judicial power. This is not to say that
the three branches are not co-ordinate parts of one govern-
ment and that each in the field of duties may not invoke
the action of the other two branches in so far as the
action invoked shall not be an assunption of the constitu-
tional field of action of another branch. In determning
what it may do in seeking assistance from another branch
the extent and character of that assistance nust be fixed
according to conmonsense and the inherent necessities of
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governmental co-ordination. The field of Congress involves

all and many varieties of legislative action and Congress
has found it frequently necessary to use officers of the
executive branch, within defined limts, to secure the exact
effect intended by its acts of legislation, by vesting
direction in such officers to nake public regulations inter-
preting a statute and directing the details of its execu-
tion, even to the extent of providing for penalizing a
breach of such regulations......... Congress may fee

itself wunable conveniently to determi ne exactly when its
exercise of the |legislative power should becone effective,
because dependent on future conditions, and it may | eave the
determ nation of such tinme to the decision of an executive,
or, as often happens in matters of State legislation, it may
be left to a popular vote of the residents of a district to
be affected by |egislation.™

Panama Refining Co. v.US. (1) is another |eading
decision of the Suprene Court on this subject. 1In Benoari
Lal Sarma’s ease (2) considerable reliance was placed by
Varadachariar J.-on this decision for arriving at his con-
clusion against non-delegation of power in India. The
foll owi ng observations fromthe judgment of Hughes C.J. may
appositely be cited :--

The Congress is not permtted to abdicate, or to trans-

fer to others, the essential legislative functions wth
which it is vested. /Undoubtedly, |egislation nust often be
adapted to conpl ex conditions involving
(1) 293 U.S. a88. (2) [1943] F.C.R 96
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a host of details with which the national |egislature cannot
deal directly. The Constitution has never been regarded as
denying to the Congress the necessary resources of flexibil-
ity and practicality, which will enable it to perform its
function in laying down policies and establishing standards,
while leaving to selected instrunentalities the naking of
subordinate rules within prescribed limts and the determ -
nation of facts to which the policy as declared’ by the
| egislature is to apply."
Cardozo J. observed as follows :"An attenpted delegation not
confined to any single act nor to any class or group of acts
identified or described by reference to standards is .in
effect a roving comm ssion.”

In Qpp Cotton MIls v. Admnistrator (1), it was said
that essential |egislative power could not be del egated but
fact finding agencies could be created. Yakus v.US. C is
to the sane effect. In Lichter v. U S (3) it was held that
a constitutional power inplies a power of delegation of
authority wunder it sufficient to effect its purpose. Thi s
power is especially significant in connection wth war
powers under which the exercise of discretion as to  nethods
to be enployed nmay be essential to an effective use of its
war powers by Congress. The degree to which Congress mnust
specify its policies and standards in order that the ' adm n-
istrative authority granted may not be an unconstitutiona
del egation of its own |legislative power is not capable  of
preci se specification

These decisions seemto indicate that judicial opinion
in Anerica is against delegation of essential powers of
| egi sl ation by the Congress to adm nistrative bodies or even
to independent commissions. It is unnecessary to refer to
all the passages that were quoted fromthe different text-
books which apart fromthe opinions of the text-book witers
nerely sum up

(1) 312 U. S 126. (3) 334 U.S. 742
(2) 321 U.S. 414.
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the result of the decisions given by the various courts on

this point. This result has been, in ny opinion, very

accurately summari zed by Crawford in his book on Construc-
tion of Statutes at pages 215, 26 in the foll ow ng words and
represents the present state of constitutional lawin that
country on this subject :-

"Legi slative power has been delegated, as a genera
rule, not so often as an effort to break down the triparte
theory of the separation of powers, but from necessity and
for the sake of convenience. Mre and nore with a socia
system steadily becom ng .increasingly conplex, the |egisla-
ture has been obliged in order to legislate effectively,
efficiently and expeditiously, to delegate sone of its
functions: not purelylegislative in character, to other
agencies, particularly to admnistrative officials and
boards. Mst prom nent anong the powers thus del egated have
been the power to ascertain facts, and the power to promul -
gate rules and regulations. Many of the other delegated
powers, upon analysis, fall within one of these two ngajor or
basi ¢ cl assi fications.

"So far, however, as the del egation of any power to an
executive official or admnistrative board is concerned, the
| egi slature nust declare the policy of the law and fix the
I egal principles which are to control in given cases and
nmust provide a standard to guide the official or the board
enpowered to execute the law. This standard nmust not be too
indefinite or general. It may be laid down in broad genera
terns. It is sufficient if the legislature will lay down an
intelligible principle to guide the executive or admnistra-
tive official...... Fromthese typical criterions, it is
apparent that the courts exercise considerable liberality
towards wupholding legislative delegations, if a standard is
establ i shed. Such del egations are not subject to the objec-
tion that |egislative power has been unlawfully del egated.
The filling in of nere matters of detail within the policy
of, and according to, the legal ‘principles and standards
established by the legislature i's essentially ninisteria
rather than legislative in character, even if considerable
921
di scretion is conferred upon the delegated authority. In
fact, the method and manner of enforcing a law nust be left
to the reasonable discretion of admnistrative officers,
under |egislative standards."

On one point, however, there is uniformty of judicia
decisions in the Anmerican courts and even anongst the text-
book witers. Del egati on of general power to  nake and
repeal laws has uniformy been held as unconstitutional
[vide observations of Dixon J. in Victoria etc. Co. & Meakes
v. Dignam(1l)]. It was there pointed out that no instance
could be cited of a decision of the Suprene Court of Anerica
in which Congress had allowed or enpowered the executive to
make regul ati ons or ordi nances which may overreach existing
st at ut es.

In Moses v. Guaranteed Mortgage Co. of New York(2) a
section of the Enmergency Banking Law of 1933 was hel d uncon-
stitutional del egation of power. There a banki ng board was
given power to adapt, rescind, alter or amend rules and
regul ations inconsistent with and in contravention of any
law. In his second edition on Adm nistrative Law, at p. 110,
Walter Gellhorn states as follows :--

"Del egations of power to alter or nodify statutes are,
in effect, nothing nore than del egations of the dispensing,
suspendi ng or rul e-nmaki ng powers, or a conbination thereof.
Yet the mere use of the terms "alter’ or 'nmodify’ in the
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statute, has brought unexpected repercussions from courts
and comentators."

In a nunber of decisions nentioned in this book the
courts have held that delegation of power to alter or nodify
a statute is wunconstitutional delegation of power. As
observed by Prof. Sal mond (Jurisprudence 10th Edn. p. 159),
a legislative Act passed by the suprene |egislature cannot
be anended by any other body than the suprene |egislature

itself. In Row and Burrow s Wrds and Phrases, the word
"modi fy" has been defined as neaning "vary, extend or en-
large, limt or restrict.” In Oxford Dictionary, one of the
(1) 46 C L.R 73. (2) 239 App. Div. 703,
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neanings of this word is "the naking of partial changes or
altering without radical transfornmation." The sane diction-
ary gives the following meaning to the word "nodification":
" "the result of such alteration, a nodified formor varie-

ty." In Stevens'v. Ceneral Steam Navigation Co. Ltd.(1) it
was stated that nodification inplies an alteration. It my
narrow or ~enlarge the provisions of a fornmer Act. In nmny

opi ni on, ~the view taken in American decisions that del ega-
tion of authority to nodify an Act of the Congress i s uncon-
stitutional is fully borne out by the neaning of the expres-
sion "modify", though this viewis not. liked by Walter
Gel | hor n. Before/ concluding, it is apposite to quote a
passage from Baker’s /Fundanental Law which states the prin-
ciple on which the American decisions are based and which
coincides with my own opinion in respect of those decisions.
The passage runs thus:

"The division wof our American governnent into three
co-ordinate branches necessarily prevents either of the
three departnents fromdelegating its authority to the other
two or to either of them but there are other reasons why
the |I|egislative power cannot be del egated. Representati ve
governnment’ vests in the persons chosen to exercise the
power of voting taxes and enacting laws, the nmpst i nportant
and sacred trust known to civil governnent. The representa-
tives of the people are required to exercise w se discretion
and sound judgnent, having due regard for the purposes and
needs of the executive and judicial departnents, the ability
of the tax-payers to respond and the general public welfare.
It follows as a self-evident proposition that a representa-
tive legislative assenbly nust exercise its own judgnent;
that in giving its consent to a tax levied it nust distinct-
Iy and affirmatively determne the amobunt of the tax by
fixing a definite and certain rate or by fixing an aggregate
amount on the tax-payers and that in enacting.a law it nust
so far express itself that the Act when it | eaves the | egis-
lative departnent is a conplete law. It is therefore a
maxi m of constitutional |aw that a |egislative body
(1) [1903] 1 K. B 890.
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cannot delegate its power. If it was conpetent for a repre-
sentative legislative body to delegate its power it woul d be
open to nmake the delegation to the executive which would  be
destructive of representative governnent and a return to
despotism Not only the nature of the |egislative power but
the very existence of representative government depends upon
the doctrine that this power cannot be transferred.”

The Australian Constitution follows the American nodel (63 &
64, Vic., c. 12, passed in July 1900). The | egislative power
of the Commonwealth is vested in a Federal Parlianent. The
executive power is vested in the Queen, while the judicia

power is vested exclusively in the courts. The extent of the
| egi sl ative power is stated in sections 51 and 52 of the
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Constitution Act. The residuary powers vest in the States.
The first Australian case cited to us is Baxter v. Ah
Way(1). This was decided in the year 1909. It was held that
section 52, sub-section (g), of the Custons Act of 1901,
whi ch provides that all goods the inportation of which shal
be prohibited by proclamation shall be prohibited inports,
is not a delegation of legislative power but conditiona
legislation and is within the power conferred on Parlianent
by section 51 of the Constitution. It was further held that
prohibition of inportation is a legislative act of the
Parliament itself, the effect of sub-section (g) being to
confer upon the Governor-General in Council the discretion
to declare to what class of goods the prohibition wll
apply. In the course of his judgnent the |I|earned Chief
Justice observed as follows :--

"The foundation of the argunent that this power cannot
be delegated by the legislature is to be found in the case
of ..... ... It i's of course obvious that every legislature
does in one sense delegate sone of its functions.........
Nor is.it to the purpose to say that the legislature could
have done the thing itself. O course, it could. In one
sense this is delegation of authority because it authorizes
anot her body to do
(1) 8 CL.R 626.

119
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sonmething which it mght have done itself. It is too late
in the day to contend that such a delegation,if it is a
del egation is objectionable many sense...... The obj ection
cannot be supported on the maxi mdel egatus non potest dele-
gate or on any other ground......... There bei ng no objec-

tion to conditional |egislation being passed, this.is a case
of that sort."
O Connor J. said as follows :--

"Power is given in section 51 in respect of trade and
comerce with other countries on taxation and there is  also
power to nake |aws incidental to(the exercise of any power

vested in Parlianent. It is a fundamental principle of the
constitution that everything necessary to the exercise of a
power is included in the grant of a power: Ever yt hi ng

necessary to the effective exercise of the power of |egisla-
tion nust be taken to be conferred by the constitution wth
that power......... Exerci se of such discretion cannot be
said to be naking of the law "

H ggins J. said :-

"According to ny view, there is not here in_ fact any
del egati on of the |aw nmaking power." Thi's case rests on
the principle that |egislative power cannot be del egated and
it was for that reason that the inpugned statute was justi-
fied on the ground of conditional legislation. [|f ~delega-
tion of legislative power was permissible, it was wholly
unnecessary to justify the enactnment as a form of condition-
al legislation.

Roche v. Kronheiner(1l), decided in the year 1921, was
argued by Dixon (as he then was). The question in that case
concerned the wvalidity of the Treaty of Peace Act, 1919,
which by section 2 authorized the naking of regulations
conferring the del egati on of powers on certain persons. The
| egi sl ati on was held constitutional. |In the argunent by M.
Di xon, its validity was attacked on the followi ng grounds:
"It is not conditional legislation as in the case of. Baxter
v. Ah Way(2), but it bestows on the executive ful

29 C.L.R 329. (2) 8 CL.R 676
925
| egi slative power upon a particular subject. Vesting of
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| egislative power to any other hands than Parlianent is
prohi bited. The making of a | aw that another body may make
aws upon a particular subject matter is not making a
 aw on that subject." The decision was given in these terns

It was said that if Parlianent had authority to |egis-
late, it had no power to confer that authority on the Gover-
nor-Ceneral. On this topic we were referred to Hodge v. The
Queen (1) and Rex v. Halliday(2) and In re The Initiative
and Referendum Act(3), and rmuch interesting argunent was
devoted to the real neaning and effect of the first of those
cases. It is enough to say that the validity of |egislation
in this formhas been upheld in Farey v. Burvett(4); Pank-
hurst v. Kierman(5); Ferrando v. Pearce(6); and Sickerdick
v. Ashton(D, and we do not propose to enter into any inquiry
as to the correctness of those decisions."

This case therefore was decided on the ground of cursus
curiae,” and the point raised by M. Dixon renained unan-
swer ed.

In the year 1931 two cases cane before the Suprene
Court, one of which was decided in February, 1931, and the
ot her in Novenber, 1931.- The first of these is the case of
Huddart Parker Ltd. v. The Commonweal th(3), in which D xon
J. was one of the presiding Judges. The question in that
ease concerned the validity of section 33 of the Transport
Workers  Act whi ch /empower ed t he Governor - Gener al to
nmake regulations in respect of transport - workers. The
| earned Judge observed that Roche ~v. Kronheiner(9) had
decided that a statute conferring on the executive power to
| egislate wupon some matters, is lawwith respect to that

subj ect . On this construction of the decisionin Roche v.
Kronhei ner(9) the case was deci ded.
(1) 9 App. Cas. 117. (6) 25 C.L.R 241.
12} [1917] A . C. 260. (7) 25 C LR 506
(3) i1919] A C. 0935. t8) 44 C'L,R 492
(4) 21 CL,R 433. (9) 29 C LR 329
(5) 24 CL.R 120.
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So far as | have been able to see, Roche v. Kronhei-

nmer (1) decided nothing and it was based on the rule of stare
deci si s.

Victorian etc. Co. & Meakes v. Dignhan(2) was decided in
Noverber, 1931. The question in that case was whether
section 3 of the Transport Workers Act was intra rites the
constitution inasnmuch as it del egated power-of making regu-
[ ati ons notwithstanding anything else contained in other
Acts. The del egati on was under the nane and styl e of confer-
ring "regulative power." The appellants in that!| case were
informed that they were guilty of an offence against’' the
Wat er si de Enpl oynent rights, picking up for work as a water-
si de worker at Mel bournea person not a nenber of the MWater-
side Wbdrkers' Federation, while transport workers who were
menbers of the Federation were avail able for being picked up
for the work at the said port. The attack on the Act itself
was based on the American constitutional doctrine that - no
| egislative body can delegate to another departnent of
government or to any other authority the power, either
generally or specially, to enact laws. The reason, it was
said, was to be found in the very existence of its own
powers’. This high prerogative having been entrusted to its
own w sdom judgnment and patriotismand not to those of
other persons, it will act ultrarites if it undertakes to
del egate the trust instead of executing it. It was, however,
said that this principle did not preclude conferring |oca
powers of government upon |ocal authorities. The defence was
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that the Act did not inpinge upon the doctrine because in it
the Parlianent confined the regulating power on certain
specific matters within the anmbit of the trade and conmmrerce
power and accordingly nerely exercised its owmn |egislative
power within that anbit, and did not del egate any part of
it. Reference was made to the decision of Hggins J. in
Baxter v. Ah Way(3), in which it was observed that the
Federal Parlianment had within its anmbit full power to frane
its own laws in any fashion using any agent, any agency, any
machi nery that in its wisdomit thinks

(1) 29 CL.R 329

(2) 46 CL.R 73. (3) 8 CL.R 640.
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fit for the peace, order and good governnent of the Comon-
wealth. Rich 3. held that the authority of subordinate |aw
maki ng may be invested in the executive. Reference was nade
to Roche v. Kronheiner(l) The |earned At t or ney- Gener a

pl aced - consi derable reliance on the judgment of Dixon J.
The |earned -Judge expressed his opinion on the Anerican
deci sions in these words :--

"But in what does the distinction |lie between the | aw of
Congress requiring conpliance wth direction upon sone
speci fied subject which the administration thinks proper to
give and a law investing the adm nistration with authority
to legislate upon/'the sane subject? The answer which the
decisions of the Suprenme Court supply to this question is
formulated in the opinion of that Court delivered by Taft
CJ. in Hampton & Co: v.US. (2).. .... The courts in
America had never had any criterion as to the wvalidity of
statutes except that of reasonabl eness,--the common refuge
of thought and expression in the face of undevel oped or
unascertai nabl e standards."

The |earned Judge then reached the conclusion ‘that no
judicial power could be given or delegated, but fromthat it
did not follow that Parliament was restrained fromtransfer-
ring any power essentially |egislative to another organ or
body. In an earlier decision the |learned Judge 'had ex-
pressed the opinion that tine had passed for assigning to
the constitutional distribution of powers anpng.the separate
organs of government, an operation which confined the |egis-
lative power to the Parlianent so as to restrain it from
reposing in the executive an authority essentially |[egisla-
tive in character and he remarked that he was not prepared
to change that opinion or his expression to the effect that
Roche v. Kronheirner(1l) did decide that a statute conferring
upon the executive a power to legislate on sone matters
contained within one of the subjects of the legislative
power of Parlianment is a laww th respect to ‘that subject
and the distribution of powers
(1) 29 CL.R 329 (2) 276 U.S. 394, 406.
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does not restrain Parlianment to make the law. The |earned
Judge then proceeded to say: -

"This does not nean that a | aw confiding authority
to the executive will be valid, however extensive or vague
the subject-matter may be, if it does not fall outside the
boundari es of federal power...... Nor does it mean that the
distribution of powers can supply no considerations of
wei ght affecting the validity...... It may be acknow edged
that the manner in which the constitution acconplished the
separati on of power does logically or theoretically nmake the
Parlianment the exclusive repository of the |egislative power
of the Comonweal th. The existence in Parlianent of power to
aut horize subordinate legislation may be ascribed to a
conception of that |egislative power which depends | ess upon
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juristic analysis and perhaps nore upon the history and
usages of British legislation and the theories of English
aw. Such subordinate | egislation remains under Parliamen-
tary control and is lacking in the independent and wunquali -
fied authority which is an attribute to true |legislative
power . "

It seenms to me that in its ultinate analysis the
judgrment of the | earned Judge proceeded, as pointed out by
him upon the history and the usages of British |egislation
and theories of English law and not on the strict
construction of the Australian Constitution with respect to
which the | earned Judge frankly conceded that logically or
theoretically the power of delegation of the quality held
valid in that case could not be justified on the franmework
of the constitution. | have al so not been able precisely to
follow the distinction drawn by the I|earned Judge that
del egation held justified by himdid not include delegation
in the fullest” extent of any matter falling wthin the
boundari es of federal power. After a careful consideration
of the observations of this very | earned and em nent Judge
venture to think that these are not a safe guide for deci-
sion of the present reference.. Not only were the constitu-
tional limtations of the witten constitution over-reached,
but the decision was based on the theories of British |egis-
| ati on and English /| awwhich could
929
hardly be applied to a witten constitution with a conplete
separati on of power.

M. Justice Evatt in this case stated the rule differ-
ently. He observed "every grant by the Parlianment of author-
ity to make regulations is itself a grant of |legislative
power and the true nature and quality of |egislative power

of the Commonwealth Parliament involves as part of its
contents power to confer |aw making powers upon | author-
ities other than the Parliament itself." The theory that

| egi sl ative power has a content of ‘delegation init, to nmy
mnd, is not based on any principles of jurisprudence or of
legislation and | venture to think that it is inconsistent
with the fundanental principle that when a high trust is
confided to the wi sdom of a particular body which has to be
di scharged according to the procedure prescribed, such trust
nmust be di scharged by that person in whomit is confided and
by no other. This decision is noreover inconsistent with the
deci sions of the Privy Council above nentioned. If the nere
exi stence of power of legislation in a |legislature automati -
cally authorized it to del egate that power, then there was
hardly any necessity for their Lordships of the Privy Coun-
cil to justify delegation in the cases referred to above on
the ground of conditional legislation and to state affirma-
tively that the cases considered by themwere not cases of
del egation of legislative authority. This viewis “certainly
in conflict with the observations of the Privy Council in
Benoari Lal Sarma’s case (1), given under the Governnent of
India Act, 1935, wherein their Lordships said: "It is  true
that the Governor-Ceneral acting under section 72 of Sched-
ule I X hinmsel f nust discharge the duty of legislation there
cast on himand cannot transfer it to any other authority."
Evatt J. after enunciating the rule discussed above renarked
"It is true that the extent of the power granted wl]l
often be a material circunstance in the exam nation of the
validity of the legislation conferring the grant....... The
nature of the legislative power of the
(1) [1945] F.C. R 161.........
930
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Commonweal th authority is plenary, but it nust be possible
to predicate of every |aw passed by the Parlianent that it
is a lawwth respect to one or other of the specific
subject-matters nentioned in sections 51 and 52 of the
constitution."”

After referring to a nunmber of circunmstances considered
by the learned Judge nmaterial in reaching at a result as
to the constitutionality of a statute, he
observed as follows:-"As a final analysis the Parliament of
the Conmonwealth is not conpetent to abdicate its powers of
| egi sl ati on. This is not because Parlianent is bound to
perform all or any of its legislative functions though it
may el ect not to do so, or because of the doctrine of sepa-
rati on of powers, but because each and every one of the |aws
passed by Parlianment nust answer the description of a |aw
upon one or nore of the subject-matters stated in the con-

stitution. A law by which Parliament gave all its |aw
maki ng authority to another body will be bad because it wll
fail to pass the test |ast nentioned."

Frankly speaki ng, | have not been able to apprehend on

what principles, if any, of construction, the relevancy of
the mtters considered by the |earned Judge as materia
circunmstances in judging the validity of an Act so far as
the question of the vires of the Act is concerned could be
justified.

Anot her Australian case cited is Wshart v. Fraser(1l).
There the attack was on section 5 of ‘'the National Security
Act, 1939-40, which enpowered the making of regulations for
securing public safety and defence of the Commpnwealth etc.
It proceeds on the same line as the earlier case discussed
above.

In rmy opinion, the decision in Baxter v. Ah Way(2) is
based on a correct construction of the provisions of the
Australian Constitution and the | ater decisions cannot be
consi dered as any guide. in this country for a decision of
the point involved mthe reference. The argunment pressed by
M. Dixon, as he then was, in

(1) 64 C L.R 470- (2) 8 CL.R 626
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Roche v. Kronheirner(1l) in ny opinion, states-the principle
correctly.

The decisions of their Lordships of the Privy Counci
from India are not many. The first and the wearliest of
these is in Queen v. Burah(2), which has already been dis-
cussed at considerable length in the earlier part of this
judgrment and as stated already, it is no authority for the
proposition that the Indian Legislature constituted under
the Indian Councils Act, 1861, had power to delegate author-
ity to the executive authorising themto nodify or anend the
provi sions of an Act passed by the legislature itself.

Ki ng Enperor v. Benoari Lal Sarma(3) is the last [ndian
deci sion of the Privy Council on this subject. Conviction of
fifteen individuals made by a special mmgistrate purporting
to act under Ordinance Il of 1942, promul gated by the Gover-
nor-CGeneral on the 2nd January, 1942, was set aside by a
special Bench of the H gh Court at Calcutta and this deci-
sion was affirmed by the majority of the Federal Court of
India. The ground on which the conviction was set aside was
that the Ordinance was ultra vires. |In appeal before their
Lordships of the Privy Council it was contended that the
Ordinance was valid. The Ordinance did not itself set up
any of the special courts but provided by sub-section (3) of
section 1 that the O dinance--

"shall conme into force in any Province only if the
Provi nci al Governnent, being satisfied of the existence of
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an energency arising fromany disorder within the Province
or froma hostile attack on India or on a country nei ghbour-
ing on India or fromthe inmnence of such an attack, by
notification in the official gazette, declare it to be in
force in the Province and shall cease to be in force when
such notification is rescinded."”

In view of this last provision it was contended that the
Ordinance was invalid either because the |anguage showed
that the Governor-General notw thstanding the preanble did
not consider that an energency existed but was making provi-
sion in case one should arise in

29 C L.R 329. (2) 51.A 178, (3) [1945] F.C.R 161
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future, or else because the section amounted to what was
called "del egated I'egi slation" by which the Governor-
General wi thout |egal authority sought to pass the deci -
sion whet her an energency existed to the Provincial Govern-
nment instead of deciding it for hinself. On this |ast point
their Lordshi ps observed as follows :--

"It ~is —undoubtedly ~true that the Governor-Cenera
acting wunder s. 72 of Schedule I X, nust hinself discharge
the duty of legislation there cast on him and cannot trans-
fer it to other authorities. But the Governor General has
not delegated his/legislative powers at all. H s powers in
this respect, in cases of energency, are as wde as the
powers of the Indian |egislature which, as already pointed
out, in view of the proclamation under s. 102, had power to
make |aws for a province even in respect of mtters which

woul d ot herwi se be reserved to the Provincial |egislature.
Their Lordships are unable to see that there was any valid
objection, in point of legality, to the Governor-General’s

ordinance taking the formthat the actual setting up. of a
special court under the terms of the ordi nance should take
place at the tine and within thelimts judged to be neces-
sary by the provincial government specially concerned. This
is not delegated legislation at all. It is nerely an exam
pl e of the not uncommon | egi sl ative arrangement by which the
| ocal application of the provision of a statute is /deter-
m ned by the judgnment of a local adnministrative body as to
its necessity. Their Lordships are in entire agreement wth
the view of the Chief Justice of Bengal and of Khundkar  J.
on this part of the case. The latter Judge appositel y quotes
a passage fromthe judgnent of the Privy Council in the well
known decision in Russell v. The Queen(1)."

This case brings out the extent to which conditiona
| egislation can go, but it is no authority justifying dele-
gation of |egislative power authorising an external authori-
ty to nodify the provisions of a |legislative enactnent. It
nmay be pointed out that the opening part of the passage
guot ed above seens to approve the view
(1) 7 App. Cas. 829.
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of the Federal Court expressed by Varadachariar J. in. that
case when his Lordship relying on a passage from Street - on
the Doctrine of Utra Vires observed that a legislature wll
not ordinarily be permtted to shift the onus of |[egisla-
tion though it may legislate as to main principles and | eave
the details to subordi nate agencies.

The deci sion of the Federal Court in Jatindra Nath Gupta

v. The Province of Bihar and Ghers(1l) to which | was a
party and wherein | was in respectful agreenent with the
j udgrment of the | earned Chief Justice and my brother Mikher-
jea, in my opinion, correctly states the rule on the subject
of del egation of |egislative power. The Bihar Mai nt enance
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of Public Oder Act, 1947, in sub-section (3) of section 1
provided as follows :--

"It shall remain in force for a period of one year from
the date of its comencenent.

Provi ded that the Provincial Government may, by notifi-
cation, on a resolution passed by the Bihar Legislative
Assenbly and agreed to by the Bihar Legislative Council
direct that this Act shall remain in force for a further
period of one year with such nodifications, if any, as nay
be specified in the notification."

Acting under the proviso the Provincial Government on
the 11th March, 1948, extended by notification the life of
the Act by one year. The validity of the proviso to sub-
section (3) of section 1 of the Act was attacked on the
ground that it anpunted to del egation of |egislative power
by the Provincial Legislature and this it was not conpetent
to do. On the authority of the decision of the Privy Counci
in Benoari Lal Sarma’s case (2). | held the proviso void.
The question was posed by ne inthe follow ng way :--

"I't may be asked what does the proviso purport to do in
terms and-in substance ? The answer is that it enpowers the
Provincial Government to issue a notification saying that
the Provincial Act shall remain
(1) [1949] F.C.R 595. (2) [1945] F.C.R 161
934
in force for a further period of one year with such nodifi-
cations, if any, as nay be specified in-the notification. As
stated in the earlier part of this ~judgment, wunless the
power of the Provincial CGovernment is co-extensive with the
power of the Provincial Legislature, it is difficult to see
how it can have the power to nmodify a statute passed by that
| egi slature, Modification of statute anbunts to re-enacting

it partially. It involves the power to say that certain
parts of it are no longer parts of the statute and that a
statute with X sections is now enacted with Y sections. In

the act of nodification is involved a |legislative power as a
di scretion has to be exercised whether certain parts of the
statute are to remain lawin future or not or have to be
deleted from it. The power to nodify may even involve a
power to repeal parts of it. A nodified statute is not the
sane original statute. It is a new Act and | ogically speak-
ing, it amounts to enacting a new |law. The dictionary nean-
ing of the word "nodify’ is to nake sonmething existing much
| ess severe or to tone it down or to nmake partial changes in
it. What nodifications are to be made in a -statute or
whet her any are necessary is an exercise of |aw making power
and cannot ampount nmerely to an act of execution of a power
already conferred by the statute. The extent of changes is
left to external authority, i.e., the Provincial Government.
Not hing is here being done in pursuance of any law. ~Wat is
being delegated is the power to determine whether a |aw
shall be in force after its normal life has ended and if so,
what that law will be, whether what was originally enacted
or something different. The body appointed as a del egate for
declaring whether a penal Act of this character shall have
longer life than originally contenplated by the |egislature
and if so, with what nodification, is a new kind of |egisla-
ture than that entrusted with the duty under the Governnent
of India Act, 1935."

| still maintain the view that the question of the life
of an Act is a matter for the judgnment of the conpetent
legislature. It is a matter of policy whether a certain
enactnment is to be on the statute

935
book permanently or tenporarily. Such a question does not
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fall wthin conditional Ilegislation as it concerns the
extension of the life of a tenporary Act. Such an Act dies a
natural death when the period fixed for its duration ex-
pires. It automatically ceases to operate and there is no
real anal ogy between conditional |egislation which author-
izes a known authority to determ ne the commencenent or
termnation of an Act and an act done in exercise of any
power conferred by the Act itself. It was said by the
| earned Attorney-General that this decision had created
considerable difficulties and that the various H gh Courts
inlndia onits authority had held certain enactrments void,
the validity of which had never been questioned before this

deci sion was given. |In nmy hunble judgnent, there is nothing
what ever in that decision which many way unsettled the |aw
as settled by their Lordships of the Privy Council in Bu-

rah’s case(l). This decision did not lay down that the
Indian |legislature did not possess power of delegation
necessary  for _effectively carrying out its |egislative
functions. All"that it held was and | think rightly--that
essential legislative function could not be delegated to an
external authority and that the legislature could not shirk
its own duty and lay the burden of discharging that duty on
others. If | was convinced that the decision laid down a
wong rule of law, I would have required no sugar-coated
phrases to own the error. Qur attention is not drawmn to a
single decision of their Lordships of ~the Privy Counci
during the whole adnministration of this country by the
British in which the highest court in the |and wupheld the
contention wurged by the |earned Attorney-General. On the
other hand, |earned Judges inthis country of the em nence
of Markby J. and Varadachariar J. in very clear and unanbi g-
uous terns affirmed the rule that del egati on” of essentia
| egislative power was not within the conpetence of the
I ndi an | egi sl atures.

Ref erence nmay al so be made to the case of The State of
Bonbay v. Narottandas(2), decided recently and to
(1) 5 1A 178. (2) [1951] S.C.R 51
936
which | was a party. Therein it was explained that Jatindra
Nath Gupta’'s case(l) was no authority prohibiting del egation
of legislative power in case where the principle and policy
of the |aw had been declared in the enactnent itself ~and
ancillary powers had been delegated to the provincial gov-
ernment for bringing into operation the provisions of  an
Act .

To sumup, judicial opinion on this subject is still in
a fluid state and it is inmpossible to reconcile all the
judgnents cited to us on the basis of any rigid principles
of constitutional law. |In England the Parlianent is for the
time being followi ng the recomendations of the Donough-
nore Commttee. |In America the doctrine against delegation
of legislative power still holds the field. In Canada as
well as.in India the rule laid down by their Lordships of
the Privy Council in Burah’s case(2) has never been departed
fromin theory. The sanme view was nmaintained in the earlier
Australian decisions. Recently Australian decisions however
have gone to the length of holding that even essentia
| egi sl ati ve power can be del egated so long as the principa
does not conpletely efface itself.

In my opinion, the true solution of the problem of
del egation of legislative power is to be found in the oft-
guot ed passage fromthe judgnent of Ranney J. of the Suprene
Court of Chio in Cincinnati W & Z.R Co. v. dinton County
Conrs.(3). This quotation is in these terns:--

"The true distinction is between the del egati on of power
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to nake the |l aw, which necessarily involves a discretion as
to what it shall be, and conferring authority or discretion
as to its execution, to be exercised under and in pursuance
of the law The first cannot be done; to the latter no
val id objection can be made."

The decision in Locke's Appeal (4) is also based on this
rule. There it was said :--

(1) [1949] F.C.R 595. (3) 1 Chio St, 88.
51,A 178. (4) 72 Pa. St. 491,
937

"To assert that a lawis less than a |law, because it is
made to depend on a future event or act, is to rob the
| egislature of the power to act wisely for the public wel-
fare whenever a law is passed relating to a state of
affairs not yet developed, or to things future and i npossi-
ble to fully know. " ~The proper distinction the court said
was this: "The legi slature cannot delegate its power to
make a law, but it can make a llaw to del egate a power to
determ ne sone fact or state of things upon which the |aw
nmakes, or intends to nmake, its own action depend. 'To deny
this would beto stop the wheels of governnment. There are
many things upon which wiseand useful |egislation nust
depend which cannot be known to the | aw maki ng power, and
must, therefore, be a subject of inquiry and determ nation
outside of the halls of l|egislation."

The Federal Court of India in its opinion, expressed by
Varadachariar J. in Benoari Lal Sarma's case(l) considered a
contention of the Advocate-Ceneral of India made to it
based on the above quotation of ‘Ranney J. and observed as
fol | ows:

"W are of the opinion that there is nothing in the
above decisions of their Lordships that can be said to be
inconsistent with the principle laid down in the passage
from the Anerican authority which the Advocate-CGeneral of
I ndi a proposed to adopt as hi.s _own argunent.”

The majority of the court approved the rule stated by
Chi ef Justice Hughes in Panama Refining Co. v. U S. (2), and
it was stated that the rule therein held had not hing what ev-
er to do with nmaxi mdel egatus non potest del egate, but was
only the anplification of what was referred to by the Judi-
cial Conmttee in Burah's case(3) as "the nature and princi-
pl es of legislation.”

The question can be posed thus: Wy is del egati onpecul-
iarly a content of legislative power and not of judicia
power ? In ny judgrment, it is a content of none of the
three State powers, legislative, judicial or executive. It
is, on the other hand, incidental to the
(1) [1943] F.C.R 96. (2) 293 U.S. 388. (3) 51.A 178.
938
exercise of all power inasnmuch as it is necessary to /dele-
gate for the proper discharge of all these three public
duti es. No public functionary can hinself performall the
duties he is privileged to performunaided by agents and
del egates, but fromthis circunstance it does not follow
that he can delegate the exercise of his judgnent and dis-
cretion to others. One nmay well ask, why is a |legislature
fornmed with such nmeticulous care by all constitution nakers
? Wiy do they take pains to lay down the procedure to be
followed by an elected legislature inits function of |aw
maki ng ? Why do they define its different functions and |ay
down the nmethods by which it shall act ? The only answer
that reasonably can be given to these queries is: "Because
the constitution trusts to the judgnment of the body consti-
tuted in the nanner indicated in the constitution and to the
exercise of its discretion by follow ng the procedure pre-
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scribed therein." On the sane principle the judges are not
allowed to surrender their judgment to others. It is they
and they alone who are trusted with the decision of a case.
They can, however, delegate ancillary powers to others, for
instance, in a suit for accounts and in a Suit for dissolu-
tion of partnership, conm ssioners can be entrusted wth
powers authorising them to give decisions on points of
di fference between parties as to itens in the account. Again
it may be enquired why cannot other public functionaries
entrusted in the matter of appointnent of public servants
del egate this particular duty to others. The answer again
is found in the sane principle. | put this query to the
| earned Attorney-General  but | could not elicit any very
satisfactory answer. He contented hinself by saying that
possibly there was sonething in the nature of the power
itself which requires the personal attention of the authori-
ties concerned and that therefore delegation was there
impliedy forbidden. ~To nmy mnd, the sane principle forbids
del egation of essential legislative power. It is inherent in
the nature  of the power that has to be exercised by the
| egi sl ature elected for the purpose subject to the qualifi-

cations already stated, It would be a breach of
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the constitutional = duty to bestow this  power on soneone
el se. In the words of Sir John Sal nmond, "In general, in-

deed, the power of legislation is far too inportant to be
conmitted to any person or body of persons save the incor-
porate community itself. The great bulk of enacted law is
promul gated by the state in itsown person. But. in excep-
tional cases it has been found possible and expedient to
entrust this power to private hands." In the words of M.
Di xon (as he then was), the making of ‘a | aw that ' anot her
body may nake | aws upon a particul ar subject matter is not
making a |aw on that subject. The quotation cited in the
earlier part of this judgment from Baker’s book appositely
states the rule when it says: "It is an axiomof constitu-
tional law that representative legislative bodies cannot
del egate | egi sl ative power because representative governnent
vests in the persons chosen to exercise the power of /voting
taxes and enacting |aws, :the nost. inportant and sacred

trust known to civil government." |In the words of another
jurist, "Legislation is the formal utterance by the |egisla-
tive organ of the society and by no others. Its words

constitute the | aw and not the words of the del egate."

In private law the rule is well settled that an arbitra-
tor cannot |lawfully devolve his duty on another unless so
expressly authorized. The nature of the duty itself is such
that it demands exercise of his own judgnent and discretion
It is again well settled that fiduciary duties  cannot be
nmade t he subject of delegation, though trustees in order to
di scharge certain functions can use machinery or subordinate
agencies for effectively carrying on the duties which attach
to their constitution. Delegation is permssible in cases
where there is a |legal or physical necessity to do so be-
cause wi thout trusting some person or persons it would  be
i npossible efficiently to discharge the duties. It cannot be
deni ed that nunicipal and other corporations cannot del egate

the by-1aw nmaki ng power to the executive officers. It is so
because power is entrusted to themin their corporate capac-
ity and has to be exercised in that capacity. | amnot able
to apprehend
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why this principle which is well settled in. private |aw
cannot appositely be applied to the discharge of duties by
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public functionaries and by a legislature. It seens to ne
that the nature of the duty is such that it 1is inplicit
within it that it should be discharged by the person en-
trusted with it and by no others. In other words, the nature
of the public duty itself demands it and the principles of
legislation require it.

For the reasons given above | cannot accept the proposi-
tion contended for by the | earned Attorney-Ceneral that in
the absence of an express or inplied provision in the con-
stitution legislative authority can be bestowed on other
per sons. In my opinion, the correct proposition, on the
other hand, is that unless expressly or inpliedly author-
i zed, such delegation is not permissible. The exceptions to
this rule fall in two classes which have been stated in the
gquotation from Crawford s book earlier cited in this judg-
ment .

It is now convenient to exam ne the provisions of our
Constitution in order to appreciiate the contention of the
| earned Attorney-General that it has been nodelled on the
British systemand that the Parlianent of India is as omi p-
otent as in England and that in the matter of del egation of

| egislative power it is in an anal ogous situation. In ny
opi nion, our Constitution is a judicious conbination of the
American nodel with the British Parlianmentary system In

its main schene it follows the Governnent of India Act,
1935, which provides for a federation of States and provides
for an executive responsible to the legislature. As a matter
of fact, the framers of the constitution, though they have
borrowed ideas from other constitutions, have not rigidly
adhered to any particular nodel . Certain provisions in our
constitution are such for which there is no precedent in the
constitution of any other country. It seens to ,me that
they were as much alive to the doctrine of admnistrative
convenience as to the dangers of a system which permts
del egation of unfettered |egislative power to the execu-
tive. The country had recently enmerged fromthe bonds of a
bur eaucratic system whi ch had kil led

941

its very soul and they. apparently did not wish it to get
engul fed again mthe rigours of that —system Bureaucratic
rule is a necessary corollary to the existence of unfettered
del egation of |egislative power. To avoid this, the consti-
tution makers nmade detailed provision in the Constitution on
all matters. It has to be enphasized that no country in-the
world has such an el aborate and conprehensive constitution
as we have in this country and it would not be proper to
construe such a constitution with the help of  decisions
gi ven el sewhere on the construction of constitutions shaped
differently. It is only after a consideration of all/ the
provi sions of the Constitution and its whole schene that it
has to be deci ded whet her del egation of power--I|egislative,
executive or judicial--is inplict in the grant of ‘any of
these powers or has been expressly provided for, to the
extent it was considered necessary on grounds of adm nistra-
tive convenience in peace or war time and therefore confer-
nent of this power by inplication cannot be upheld on its
true construction. It has also to be borne in mind that
our Constitution is fundamentally different from the
British system inasnmuch as the doctrine of suprenmacy of
Parliament has its limtations here. The courts are
enpowered to declare Acts of Parlianment unconstitutiona
if they are inconsistent wth Part Ill of the Constitu-
tion or when they trespass on fields demarcated for State
| egi sl atures. Cbviously, it is inplict in the demar cat i on
of legislative fields that one |egislature cannot by del ega-
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tion of subjects that are exclusively wthin its field
clothe the other with legislative capacity to nake | aws on
that subject as it will anmount to an infringenment of the

Constitution itself. It seems clear, therefore, that dele-
gation of legislative power to that extent is prohibited by
the Constitution. Illustratively, defence is a Union sub-

ject, while law and order is a State subject. Can it be
argued with any reason that by del egation Parlianent can arm
a State legislature with the | aw naki ng power on the subject
of defence and that a State legislature can arm Parlianent
with
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power to nake |aw on the subject of |law and order ? In ny
opi nion, any argunent on those lines has to be negatived on
the ground that the del egation of such power would be
contrary to the Constitutionitself and that this kind of
transfer of power i's outside its contenplation. For a sim-
lar reason if such transfer of power is not possible in the
case of /onelegislature to the other, it is difficult to
justify ‘it if the transfer is nade in favour of the execu-
tive except to the extent allowed by the Constitution or to
the extent that it had already been recogni sed under the

desi gnati on "condi tional |egislation” or "rul e- maki ng
power", of which presunably the constitution-nakers were
fully amare. | have again no hesitation in holding that our

constitution-makers  accepted the Anerican doctrine against
del egation of |egislative power, and on -grounds of adminis-
trative convenience and to neet _particular circunmstances
they carefully nmade express provisions within the Constitu-
tion for devolution of power in those eventualities.

Article 53 of the Constitution concerns the executive
power of the Union. It is vested in the President —and in
express terns it is stated in that articlethat it shall be
exercised by himeither directly or through officers 'subor-
dinate to himin accordance with this Constitution. The
Parliament is authorized by lawto confer functions on
authorities other than the President. A careful reading of
this article shows that an el aborate provision has been nmade
in the Constitution for enploying agencies and nmachi nery for
the exercise of the executive power of the Union. The
President is vested with the suprene conmand of the Defence
Forces and in addition to this power, power —of delegation
has been conferred on Parlianent even in its executive field
in article 53 (3) (b). Sinmilar provision has been nade  in
regard to the executive power of each State:(vide article
154) . In article 77 provision has been nade as to how the
busi ness of the Government of India has to be conducted. The
President has been conferred the power of naking rules. for
the nore conveni ent transaction of the business
943
of the Governnent of India and for the allocation anobng
M nisters of the said business. Such a detailed provision
regardi ng the exerci se of executive power does not exist in
the other constitutions to which our attention was drawn.
Article 79 provides that there shall be a Parliament for the
Union. Provision has then been nade in the various articles
how the Parlianent has to be constituted and howit has to
conduct its business, what officers and secretariat it can
enpl oy and with what powers. Articles 107 to 119 relate to
| egislative procedure. It is inmplicit in these elaborate
provisions that the Constitution bestowed the |awraking
powers on the body thus constituted by it, and it was this
body in its corporate capacity that had to exercise its
judgrment and discretion in enacting |aws and voting taxes
and that judgnent had to be arrived at by following the
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rules of procedure expressly laid down therein. Article
123 confers |l egislative power on the President when Parlia-
nment is not in session and this power is co-extensive wth
the legislative power of the Parliament itself. Article 124
deals with the Union judiciary. |1t prescribes the number of
Judges and the method of their appointnent and it lays down
the procedure that the President has the power in naking the
appoi ntnents. In article 140 provision has been nade under
which Parlianent can confer on the Suprenme Court such sup-
pl emental powers as nay appear to be necessary for the
purpose of enabling the court nore effectively to exercise
the jurisdiction conferred upon it by or under this Consti-
tution. An express provision of this kind, in my opinion
very clearly negatives the proposition which the |earned
Attorney- General has been contending for. If the power of
del egation of legislative powers is inplict in the power of
| egislation itself, the constitution-makers would not have
made an express provision in article 140 bestow ng authority
on Parliament” for conferment of ancillary powers on the
Suprenme Court. Parlianment obviously had authority to |Iegis-
late on "Supreme Court" as it is one-of the subjects in the
Union List. Article 145 (1) (a)again very strongly
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negatives the proposition of the |earned Attorney General
The constitution has authorized the Suprene Court to nake
rules as to the persons practising before the court. This
is one of the subjects in the Union List and this confernent
of power by the Constitution on the Suprene Court is subject
to the provision of ‘any | aw made by the Parliament. In other
words, Parlianent has been given express power to take away
this power or supplenent it by making a |aw. |n-my judgnent,
such a provision is quite foreign to a constitution in which
del egation of |aw making powers is inplicit. Detail ed provi-
sion has been nade for the appointment of Hi gh Court Judges
in article 217, and rul e maki ng powers have been given to
the H gh Courts under article 227. In article 243 the Presi-
dent has been given the power to nmake regulations /for the
peace and good governnent of territories enunerated in Part
D of the First Schedule and in exercise of that power he can
repeal or amend any | aw made by Parlianent or an _existing
aw. The Constitution itself has del egated the powers of the
Parliament to the President wherever it thought that such
del egati on was necessary. Articles 245 and 246 denarcate the
field of legislation between the Parlianment and the State
legislature and in article 248 provision has been made that
resi duary powers of legislation remain in the Parl i ament .
Article 250 makes provision for cases of energency. Parlia-
ment in that event has power to make |laws for the whole or
any part of the territory of India with respect to any
matters enunerated in the State lists. Article 252 /is a
sonmewhat peculiar provision. Under it Parlianment can |egis-
late for two or more States with their consent. This is a
form of exercise of |legislative power by Parlianment ‘as a
del egate of the State as by its consent alone Parlianent
gets the power of legislation. By article 258 the President
has been authorized with the consent of the Government of a
State to entrust either conditionally or unconditionally to
that Government or to its officers functions in relation to
any matter to which the executive power of the Union ex-
tends. In that article provision has al so been made. for
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del egation of powers by a | aw made by Parlianent. By article
349 the power of the Parlianent to enact laws in respect of
| anguage has been restricted. Article 353 states the effect
of a procl amati on of energency and provides that the execu-
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tive power of the Union in such a case shall extend to the
giving of directions to any State as to the manner in which
the executive power thereof is to be exercised. Cause (2)
of this article requires enphasis. It provides that the
power of Parlianent to nake laws with respect to any matters
shall include power to nmake laws conferring powers and
i mposi ng duties, or authorizing the conferring of powers and
he inposition of duties, upon the Union, or officers and
authorities of the Union, as respects that natter, notwth-
standing that it is one which is not enunerated in the Union
List. Parliament in an emergency under article 250 has ful
power to make | aws on subjects within the State List and is
certainly entitled to delegate that power if that power is a
content of legislative power but the constitution nakers
t hought otherwi se and nmade an express provision for del ega-
tion of power in such a situation. Article 357 provides that
where by proclamation issued under clause (1) of article
356, it has been declared that the powers of the legislature
of the State shall be exercisable by or under the authority
of Parlianment, it shall be conpetent for Parlianent to
confer on-the President the power of ‘the |egislature of the
State to nmake | aws, and to authorize the President to dele-
gate, subject to such conditions as he may think fit to
i npose, the power so conferred to any other authority to be
specified by himin that behalf. This isthe only article
by which the Constitution has authorized the del egati on of
essential legislative power. Possibly it was thought that
in that contingency it was necessary that Parlianent should
have power to confer legislative power on the executive and
to clothe it with its own | egislative capacity inthe State
field and further to authorize the President to  delegate
that Ilegislative power to any other authority specified by
hi m A reference to the entries in the three Lists of the
Seventh Schedul e further
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illustrates this point. Entry 93 of List | is Ofences
against laws wth respect to any of the matters /in this
List." Entry 94 is "Inquiries, surveys and statistics
for the purpose of any of the matters in this List.”’ Entry
96 is "Fees in respect of any of the matters-in this List,
but not including fees taken in any court.” Entry 95 s
"Jurisdiction and powers of all courts, except the Supreme
Court, wth respect to any of the nmatters in this ~List."

Al these entries are instances of subjects incidental ~and
ancillary to the main subjects of |egislation contained in
the List. Simlar entries are to be found in Lists 1l and
Il as well. The Constitution seenms to have taken care to

confer legislative power in express terns even regarding
incidental matters and it is therefore unnecessary to /read
by inplication and introduce by this process within such a
constitution any matter not expressly provided therein.

I amsatisfied that the constitution-makers considered al
aspects of the question of delegation of power, whether

executive, legislative or judicial, and expressly provided
for it whenever it was thought necessary to do so in great
detail. In this situation there is no scope for the applica-

tion of the doctrine contended for by the | earned Attorney-
CGeneral and it rmust be held that in the absence of express
powers of delegation allowed by the Constitution, the Par-
[iament has no power to delegate its essential |egislative
functions to others, whether State |egislatures or executive
authorities, except, of course, functions which really in
their true nature are ministerial, The scheme of the Consti -
tution and of the Governnent of India Act, 1935, is that it
expressly entrusted with | egislative capacity certain bodies
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and persons and it also authorised the creation of |aw
nmaki ng bodies wherever it thought necessary but gave no
authority to create a new | aw maki ng body not created by
itself. It even created the executive as a legislature in
certain contingencies. In these circunmstances it is not
possible to add to the list of legislative authorities by a
process of delegation. As pointed out by Crawford on Statu-
tory
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Construction, at page 333. "If a statute enunerates the
things wupon which it is to operate, everything else nust
necessarily and by inplication be excluded fromits opera-
tion and effect. So if a statute directs certain acts to be
done in a specified manner by certain persons, their per-
formance in any other manner ‘than{ that specified, or by any
ot her person than is there named, is inpliedly prohibited."
The ordinary rule is that if authority is given expressly by
affirmative words upon a defined condition, the expression
of that condition excludes the doing of the act authorised
under ot'her circunstances than those as defined. Under the
CGovernment . of -~ India Act, 1935, the executive enjoyed a
larger power of legislationthan is contained in the new

constitution. It seens to have been cut down to a certain
extent. The new constitution confers authority on Parliament
to nake laws for the State of Delhi. It ‘also authorizes it

to create a legislature for that State. The Constitution
therefore has nade anple provision indicating bodies who

woul d be conpetent to make | aws for the State of Del hi. In
ny opinion, therefore, delegation of |egislative power to
the executive in matters essential is unconstitutional. Any

| egislative practice adopted during the pre-constitution
peri od for undevel oped and excl uded areas can have no rele-
vancy in the determ nation of this point.

Havi ng exani ned the provisions of the new constitution
the constitutional position of the Indian |egislature under
the I ndian Councils Act of 1861 and of the Government of
India Act, 1935, as subsequently adapted by the Indian
| ndependence Act, 1947, nay now be exam ned.

As already stated, the CGovernment of India ~Act, 1935,
envi saged a federal constitution for India with a denarca-
tion of the legislative field between the Federation and the
States and it is the schene of this Act—which has been
adopted in the new constitution. | have al ready expressed ny
respectful agreement with the view expressed by Varadachari -
ar J. in Benoari Lal Sarrna’s case(l) that the constitution-
a
(1) [1943] F.C.R 96.
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position in India under this Act approxi mates nore closely
to the Anerican nodel than to the English nodel and it seens
to ne that del egation of |egislative power in its essenti-
ality is not allowed by its provisions. During a period of
emergency the Governor Ceneral could hinmself under his —own
procl amati on becone the executive as well as the |egislature
and the necessities of adnministrative conveni ence were not a
conpelling circunstance for introducing into the schene of
the Act by inplication, authority in Parliament for the
del egation of legislative power. This Act also contains
detail ed provisions authorizing del egati on of power both in
the executive and legislative field wherever it was consid-
ered necessary to confer such power. The Indian | ndependence
Act by section 6 conferred the power of legislation on the
Doni ni on Parliament within the anbit of the Act of 1935. By
ot her provisions of the Indian |Independence Act it made the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 123 of 148

Dom nion Parliament a Constituent Assenbly for the purpose
of making the new constitution for India and it also gave it
authority to repeal Acts of Parlianent. For the purpose of
ordinary lawmaking it had the same powers as the |egisla-
tures in India enjoyed under the Governnent of India Act,
1935, and the question referred to us in regard to the
A mer-Merwara Act, 1947, has to be answered on the provi-
sions of the constitution contained in the Constitution Act
of 1935.

The constitutional position in India prior to the Act
of 1935 may now be briefly stated. Before the Charter Act of
1833 there was a division of |egislative power between the
Governor-Ceneral and the Presidencies. By that Act the power
of the Presidencies as |legislatures was terninated and the
whol e | aw nmaki ng power was vested in the GCovernor-Genera
in Council. M. Mcaul ay was added as a | egislative nenber
to the executive council without a right to vote. In sub-
stance ~the executive and the |legislative functions were
perfornmed by the sanme body, of course, with the help and
advice ~of M. ~Macaulay. Wth slight nodifications the

situation remained the same till the I ndi an Councils Act,
1861. Under this Act the
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Governor-General in Council in |legislative neetings could
legislate for the whole of India and |local |egislatures
could also legislate for the provinces. By section 10 of the
Act the legislative power was vested in the CGover nor -
General in Council. In section 15 it was |aid down how that

power was to be exercised. For conduct of the |egislative
busi ness power was given to the Governor-Ceneral to make
rules in section 18. Section 22 |laid down the anbit of the
| egi sl ati ve power. Section 23 bestowed power on the Gover-

nor-Ceneral in enmergencies to nake ordi nances. Section 44
enpower ed the Governor-General to createlocal |egislatures
and confer on themlegislative power. |t appears that the

scheme of the Councils Act was that whenever Parlianment
wanted the Governor-General in (Council to have power to
create legislatures or to make rules or regulations, that
power was conferred in express terns. By another statute in
the year 1870 sunmary power to make | aw was conferred on the
Covernor-Ceneral in his executive capacity in respect to
| ess advanced areas, i.e., non-regul ati on provinces. Another
charter would not have been necessary if the Governor-Gener-
al could armhinself with | egislative power by a process  of
del egation fromhis own Council. In my opinion, the consti-
tution as envisaged by the Indian Councils Act, 1861, does
not authorize the del egation of essential |egislative power
by any of the legislative authorities brought into existence
by that Act to the executive and it was for this reason that
their Lordships of the Privy Council in Burgh's case(l) did
not base their decision on this ground but nerely upheld the
enactment as intra vires on the ground of conditional |egis-

I ati on. | amin respectful agreenent with the opinion of
Markby J. expressed in the year 1877 in these ternms:"  that
any substantial del egation of legislative authority by

the legislature of this country is void." The Privy Counci
on appeal did not dissent fromthis view

It was argued that legislative practice in India since
a long tinme has been such as would validate statutes
(1) 51.A 178.
950
desi gned on the nodel of the three statutes under reference
to us. Reference was made to the foll ow ng observations in
USv. Curriss Wight(1) :--
"Uni form |ong continued and undi sputed | egislative practice
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resting on an adm ssible view of the constitution goes a
long way to the direction of proving the presence of wunas-
sailable grounds for the constitutionality of the prac-
tice."

In my opinion, there is no evidence in this case of any
uni form |long continued and undi sputed | egislative practice
for wvalidating statutes which have been drafted on I|ines
simlar to the statutes in question. The material on which
this argunment was based is of a nost neagre character and
does not warrant the conclusion contended for.

Annexure (A) annexed to the case stated on behal f of the
President mentions two instances only before the year 1912
of this alleged |long continued |egislative practice, but
even these instances are not anal ogous to the statutes which
have been given in the reference, The schene of those enact-
ments in vital matters is-different fromthe enactnments in
guestion. The first instance of-this legislative practice is
said to be furnished by section 5(a) which was added to the
Schedul ed’ Districts Act, 1874, by Act XIl of 1891. It pro-
vided that with the previous sanction of the Governor-CGener-
al in Council in declaring an enactrment in force in the
schedul ed districts or in extending an enactnment to a sched-
uled district the Local CGovernment may declare the applica-
tion of the Act subject to such restriction and nodification
as the Governnent nmay think fit. It is noti ceabl e
that,section 7 of the Del hi Laws Act has not been drafted in
the sane terns as section 5(a) of the Scheduled Districts
Act . - Though constitutionally speaking, the Governor-Genera
di scharged the executive and | egislative functions in neet-
ings held separately for the two purposes and with the help
of some additional nenbers, for all practical purposes the
CGovernor-Ceneral was truly
299 U. S. 304.
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speaking in both executive and legislative matters the rea
authority in this country, and if previous sanction of this
authority was necessary before declaring the aw even wth

nmodi fications, this instance cannot be such “as /would
constitute legislative practice for what has been enacted
in section 7 of the Del hi Laws Act.

The second instance cited is of the Burma Laws Act,

1898. In section 10 of this Act it was provided that the
Local Governnent nmmy, with the previous sanction of the
CGovernor-Ceneral in Council by notification, wth such
restrictions and nodifications as he thinks fit, _extend
certain Acts in force in any part of Upper Burma at the date
of the extension to certain areas. In section 4 a schedule
was given of all the Acts that were in force in Upper Burma
at the tinme of the enactnment. This instance al so does’ not
furni sh evidence of legislative practice for the validation
of section 7 of the Delhi Laws Act in which there is no
provision |ike the one contained in section 4 of the Burma
Laws Act, 1898, and which also contains a provision simlar
to section 5(a) of the Scheduled Districts Act requiring

the previous sanction of the Governor-CGeneral in Council
Both these inportant things are lacking in the Delhi Laws
Act . Bet ween 1861 and 1912, a period of over fifty years,

two i nstances of this kind which occurred within seven years
of each other cannot fail within the criterion laid down
in the case cited above.

After the vyear 1912 three other illustrations were nen-
tioned. The first of these is in sections 68 and 73 of the
I nl and Steam Vessel s Act, 1917. Section authorised nodifica-
tion of an enactnent for the purpose of adaptation. This
certainly is no instance of the kind of |legislation. con-




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 125 of 148

tained in the Del hi Laws Act, 1912, section 7, or in the
Aj mer- Merwara Act, 1947. Section 68 authorized the extension
of certain chapters to certain areas with nodifications.

The next instance mentioned was the Cantonnents Act,
1924. By section 9 of this Act it was provided that the
Central Governnent may by notification exclude from the
operation of any part of this Act the
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whol e or any part of a cantonnent or direct that any provi-
sions of this Act shall in the case of any cantonnent apply
with such nodifications as may be so speci fi ed.

The third instance nentioned was in section 30 of the
Petrol eum Act, 1934. Here it was provided that the Centra
CGovernment nmay by notification apply all or any of the
provisions of this Act with such nodifications as it nmay
think fit to any other dangerous inflamrabl e substance. This
is an instance of adding certain itens to the schedule
annexed to an Act.

These three instances show that between the year 1917
and 1934, a period of seventeen years, three instances
occurred —of legislation, though not of the sanme kind as
contained in the Del hi-Laws Act, 1912, but bearing sone
simlarity to that kind of |legislation. No conclusion from
those instances of ‘any uniformlegislative practice can be
dr awn.

The | earned counsel appearing for the Governnent of
Uttar Pradesh submitted a note in which an instance is
mentioned of the Uttar Pradesh Land Revenue Act, IIIl of
1901, which in section 1 of subsection (2) provided that the
State Government may by notification extend the whole or any
part of this Act to all or any of the areas so  excepted
subject to such exceptions or nodifications as it thinks
fit. This instance does not materially affect the situation

After the research of a fortnight the | ear ned
Attorney- General gave us a supplenentary list of instances
in support of his contention.. Two- instances contained in
this list are fromsections 8.and 9 of Act XXII /of @ 1869
di scussed in Burah's case(l). The third instance is/ from
section 39 of Act XXIIl of 1861, again considered in that
case, and these have al ready been discussed in an earlier
part of this judgment. The only new instance cited is from
the Aircraft Act of 1934, which authorized nodification in
the specification of an aircraft. It confers no authority to
nodify any law. Two instances in' this list are from the
Airforce Act 1950, which was enacted subsequent to
(1) 51.A 178.
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the enactment under reference to us and cannot be consi dered
rel evant on this subject. The last instance cited is /from
the Madras Local Boards Act, 1920, which aut horizes the
Governor to extend the Act with certain nodi fications to
areas to which it originally had not been nade applica-
ble. This instance of 1920 bears no relevancy for deter-
mning the validity of section 7 of the Act of 1912, enacted
ei ght years before this instance canme into existence.

A seemingly simlar instance to the enactnment contained
in section 7 of the Delhi Laws Act is in section 8 of Act
XXI'l  of 1869, considered by the Privy Council in Burah's
case(1l). That instance, however, when cl osely exani ned, has
no real resenblance to section 7 of the Del hi Laws Act. Act
XXI'l  of 1869 was enacted to remove the Garo Hills from the
jurisdiction of tribunals established under the Genera
Regul ations. That was its limted purpose. By section 5 the
administration of this part was vested in the officers
appoi nted by the Lieutenant-CGovernor of Bengal and those
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officers had to be under his control and were to work under
his instructions. The executive administration of this
territory was, therefore, vested in the Lieutenant-Governor
of Bengal. By section 8 of the Act, already cited, the
Li eut enant - Governor was authorized by notification in the
Calcutta Gazette to extend to the excluded territories |aws
in force in the other territories subject to his governnent
or laws which mght thereafter be enacted by the Council of
the Governor-General or the Lieutenant-Governor in respect
of those territories. Both these authorities were conpetent
to meke laws for the province of Bengal. The validity of
section 8 was not questioned in Burah’s case(l) and no
argunent was addressed about it. Regarding this section
however, the foll owi ng observations occur in the judgnment of
their Lordshi ps which were enphasi zed before us:--

"The CGovernor-Ceneral in Council has deternmined, in the
due and ordi nary course of |egislation, to renove
(1) 5t A 178
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a particular district fromthe jurisdiction of the ordinary
courts and offices, and to place it under new courts and
of fices, to be appointed by and responsible to the Lieu-
tenant - Governor of Bengal; leaving it to the Lieutenant-
CGovernor to say at what tinme that change shall take place;
and al so enabling him not to nmake what |aws he pleases for
that or any other district but to apply by public notifica-
tion to that district any law, or part of - a law, which
either already was, or fromtine to tine mght be, in force,
by proper legislative authority, in the other territories
subject to his governnent.’ The | egislature determ ned
that, so far, a certain change should take place; but that
it was expedient to |leave the tine, and the nanner, of
carrying it into effect to the discretion of the Lieutenant-
Governor; and also, that the laws which were or might be in
force in the other territories subject to the sane Govern-
ment were such as it mght be fit and proper to apply to
this district also."
Al that these observations nean is that a | aw ' having been
made by a conpetent legislature for the territory under
his jurisdiction could be nmade applicable to a district
excluded for certain purposes by a notification of the
Li eut enant Governor. As already pointed out, the Lieutenant-
Governor could nmake laws for the whole province of Bengal
and simlarly, the Governor-General in Council could do -so.
The | aw havi ng been nmade by a conpetent |egislature for the
territory for which it had power to legislate, the only
power left in the Governor-CGeneral was to extend that |egis-
lation to an excluded area; but this is not what 'the Delh
Laws Act had done. As will be shown later, the Del hi” Laws
Act in section 7 has authorized the Governor-General in his
executive capacity to extend to Del hi |aws nade by | egi sl a-
tures which had no jurisdiction or conmpetence to nake |aws
for Del hi.

Havi ng stated the principles on which answer has to  be

given to the questions referred to us, | now proceed to give
ny opinion on each of the three questions.
955

The first question relates to section 7 of the Delhi
Laws Act, 1912, and concerns its validity in whole or in
part. The section as enacted in 1912 was in these terns :-

"The Governor-Ceneral in Council may by notification in
the official gazette extend with such restrictions and
nodi fications as he thinks fit to the Province of Delhi or
any part thereof any enactment which is in force in any part
of British India at the date of such notification."
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The section gives a carte blanche to the Governor Genera
to extend to the newy fornmed province any enactnent in
force in any part of British India at the date of the noti-
fication and not necessarily any enactnment in force in
British India at the date of the passing of the Delhi Laws
Act. No schedul e was annexed to the Act of the enactnents
that were in force in any part in British India at the date
of the passing of the Act. As regards the enactnents that
may be in force in any part of British India at the date of
any notification, there was no knowi ng what those | aws woul d

be. Laws that were to be nmade after 1912, their principle
and policy could not be known to the |egislature that enact-
ed section 7 of the Delhi Laws Act. It seens obvious that

the legislature could not have exercised its judgnent, nor
its discretion in respect of those laws. It also conferred
on the Governor-General power of nodifying existing and
future enactnents passed by different legislatures in the
country: The power of nodification inplies within it the
power ' of / amending those statutes. To use the words of a
| earned. 'Judge, the section conferred a kind of a vague,
wi de, vagrant- and uncanalised authority on the Governor-
General . There is no provision within the section by virtue
of which the mind of the legislature could ever be applied
to the anmendments  naple by the Governor-Ceneral in the
di fferent statutes passed by different |egislatures in India
and extended to Del hi.
123
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[Ilustratively, it nmay be pointed out that nunmerous rent
control Acts have been passed by different legislatures in
I ndia, laying down basically different policiesand princi-
pl es. The Provincial Governnent under the Delhi Laws Act is
authorised to apply the policy of any one of these Acts to
Delhi or the policy which it mght evolve by combining

di fferent such statutes passed by different State | egi sl a-
tures. Legislative policy in the matter of rent control had
not been evol ved by the year 1912. Another illustration may

be taken fromthe |aw of prohibition. Different State gov-
ernments have adopted a policy of either conplete prohibi-
tion or of local option. Wat policy is to be applied to
Del hi and who is to decide that policy ? Cbviously, under
section 7 the Provincial Government can without going to the
| egi sl ature adopt any policy it |ikes whether of partial or
of conplete prohibition and may apply to Del hi any law it
thinks fit. It is obvious therefore that within the wide
charter of del egated power given to the executive by section
7 of the Delhi Laws Act it could exercise essential |egisla-
tive functions and in effect it becane the |egislature for
Delhi. 1t seens to ne that by enacting section 7 the 1egis-
lature virtually abdicated its legislative power in favour
of the executive. That, in ny judgnent, was not “warranted
by the Indian Councils Act, 1861, or by any decision of the
Privy Council or on the basis of any legislative practice.
The section therefore, in my opinion, is ultra vires the
Indian Councils Act, 1861, in the following particulars:
(i)inasnuch as it permts the executive to apply to Delhi
| aws enacted by | egislatures not conmpetent to nake laws for
Del hi and which these |egislatures may make within their own
legislative field, and (ii) inasmuch as it clothes the
executive wth co-extensive |legislative authority in the
matter of nodification of |aws nade by |egislative bodies in
I ndi a. If any list of the existing laws passed by the
CGovernor-Ceneral in Council in his legislative capacity and
of laws adopted by it though passed by other |egislatures
was annexed to the Act, to that extent the delegation of
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power, but

957

wi t hout any power of nodifications in favour of the execu-
tive, mght have been valid, but that is not what was enact-
ed in section 7 of the Delhi Laws Act. Power to extend |aws
made in the future by the GovernorGeneral in Council for the
whol e of India or adopted by it though passed |ater by other
| egislatures would also be intra vires, but farther than
that the legislature could not go. If one may say so, sec-
tion 7 declares that the legislature has no policy of its
own and that the Governor-General in Council can declare it
and can determ ne what |aws would be in force in Del hi.

The second question concerns section 2 of the A ner-Mer-
wara (Extension of Laws) Act, 1947, which provides for
extension of enactmentsto Ajnmer-Merwara. It says:

"The Central Governnment  may by notification in the
official gazette extend to the province of AjmerMet warn
with such restrictions and nodifications as it thinks fit
any enactnment whichis in force in any other province at the
date of such notification."

For the reasons given for holding that section 7 of the
Del hi Laws Act is ultra vires the constitution in tw par-
ticulars, this section alsois ultra vires the Governnent of
India Act, 193s, in those particulars. The section does not
declare any |l aw but gives the Central Governnent power to
declare what the law shall be. The choice to select any
enactment in force in any province at the date of such
notification clearly shows that the | egislature declared no
principles or policies as regards the law to be made on any
subject. It may be pointed out that under the Act of 1935
di fferent provinces had the exclusive power of laying down
their policies in respect to subjects within their own
legi Slative field. What policy was to be adopted for Del hi,
whet her that adopted in the province of Punjab or of Bonbay,
was left to the Central Covernnent. Illustratively, the
m schief of such | aw maki ng may be pointed out with refer-
ence to what happened in pursuance of this section in
Aj mer - Mer war a. The Bonbay Agricultural Debtors’ Relief
Acco, 1947, has been
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extended under cover of this section to Ajmer-Mrwara and
under the power of nodification by amending the definition
of the word 'debtor’ the whole policy of the Bonbay Act has
been altered. Under the Bonbay Act a person is a debtor who
i s indebted and whose annual income from sources other than
agricultural and manly | abour does not exceed 33 per cent of
his total annual incone or does not exceed Rs. 500, whichev-
er is greater. In the nodified statute "debtor” neans an
agriculturist who owes a debt, and "agriculturist" nmeans a
person who earns his livelihood by agriculture and / whose
income from such source exceeds 66 per cent of his tota
incone. The outside linmit of Rs. 500 is renoved. The @ exer-
cise of this power anpbunts to making a new law by a' body
which was not in the contenplation of the Constitution —and
was not authorized to enact any laws. Shortly stated, the
guestion is, could the Indian |egislature under the Act of
1935 enact that the executive could extend to Delhi |aws
that may be nade hereinafter by a legislature in Tinbuctoo
or Soviet Russia with nodifications. The answer would be in
the negative because the policy of those |laws coul d never be
determ ned by the | aw maki ng body entrusted wth nmaking | aws
for Delhi. The Provincial legislatures in India under the
Constitution Act of 1935 qua Del hi constitutionally stood on
no better footing than the |egislatures of Tinbuctoo and
Soviet Russia though geographically and politically they
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were in a different situation.

The third question concerns section 2 of the Part C
States (Laws) Act, 1950, which provides that-

" The Central CGovernnent may by notification in the
official gazette extend to any Part C State (other than
Coorg and the Andaman and N cobar |slands) or to any part of
such State, with such restrictions or nodifications as it
thinks fit any enactnment which is in force in a Part A State
at the date of the notification and provision nay be made in
any enactnent so extended for the repeal or amendnent of any
corresponding law (other than a Central Act) which is for
the time being applicable to that Part C State.”
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For reasons given for answering questions 1 and 2 that
the enactnents nentioned therein are ultra rites the consti -
tution in the particulars stated, this question is also
answered simlarly. 1t mght, however, be observed that in
this case express power to repeal or anmend |aws already
applicable in Part C States has been conferred on the Cen-
tral Governnent.~ Power to repeal or anend laws is a power
which can_only be exercised by an authority that has the
power to enact laws. It is a power co-ordinate and co-exten-
sive with the power of the legislature itself. In bestow ng
on the Central Governnent and clothing it wth the same
capacity as is possessed by the legislature itself the
Parl i ament has acted unconstitutionally.

In of fering my opinion on the questions mentioned in the
reference | have approached this matter with great caution
and patient attention and having in mnd the rule that the
benefit of reasonable doubt on questions on~ the constitu-
tional validity of a statute has to be resolved in favour of
| egi sl ative action. The |egislative action, however, in the
enact ments which are the subject-natter of the reference has
been of such a drastic and wi de and indefinite nature con-
sidered in its full anmplitude that it is not possible to
hold that in every particular these enactnents are constitu-
tional

MUKHERJEA J.--This is a reference nade by the President
of India, under article 143 (1) of the Constitution, ‘invit-
ing this Court to consider and report to himits opinion on
the three foll ow ng questions :--

(1) Was section 7 of the Del hi Laws Act, 1912, or any of
the provisions thereof, and in what particular or particu-
lars or to what extent ultra vires the Legislature which
passed the said Act ?

(2) Was the Ajnmer-Merwara (Extension of Laws) Act, 1947,
or any of the provisions thereof, and in what particular or
particulars or to what extent ultra vires the |(Legislature
whi ch passed the said Act ?

(3) Is section 2 of the Part C States (Laws) Act, /1950,
or any of the provisions thereof, and in what
960
particular or particulars or to what extent ultra vires the
Parliament ?

The necessity of seeking the advisory opinion of this
Court is stated to have arisen fromthe fact that because of
the decision of the Federal Court in Jatindra Nath Gupta
v. The Province of Bihar(1l), which held the proviso to sub-
section (3) of section 1 of the Bi har Miintenance of Public
Order Act, 1947, ultra vires the Bihar Provincial Legisla-
ture, by reason of its ambunting to a delegation of its
| egislative powers to an extraneous authority, doubts have
arisen regarding the wvalidity of the three |egislative
provi sions nmentioned above, the legality of the first and
the second being actually called in question in certain
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judicial proceedings which are pending before sone of the
Hi gh Courts in India.

The Del hi Laws Act, 1912, which is the earliest of the
enactnments referred to above, was passed in 1912 by the
CGovernor-Ceneral in Council at its |legislative nmeeting, that
being the | egislature constituted for British India at that
time, under the provisions of the group of statutes known as
I ndian Councils Acts (1861-1909). Delhi, which up till the
17th of Septenber, 1912, was a part of the province of the
Punj ab, was created a Chief Conmi ssioner’s Province on that
date and on the follow ng date the Governor-General’s Legis-
lative Council enacted the Del hi Laws Act (Act X I1) 1912
whi ch canme into force on and fromthe 1st of October, 1912.
Section 7 of the Act, in regard to which the controversy has
arisen, provides as follows :--

"The Provincial Governnent may, by notification in the
official gazette, extend with such restrictions and nodifi-
cations  as it thinks fit, to the province of Delhi or any
part thereof any enactnment which is in force in any part of
British ‘India at the date of such notification."

The Ajner-Merwara (Extension of Laws) Act was enacted on
the 31st Decenber, 1947, by the Doninion
(1) [1949-50] F.C. R 595.
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Legi sl ature of Indi'a under the provisions of the Governnent
of India Act, 1935 (as adapted under the Indian | ndependence
Act of 1947). Section 2 of the Act isin the follow ng terns

"2. 'Extension  of enactnents to Ajnmer-Merwara. --The
Central Governnent may be notification in the officia
gazette extend to the province of Ajmer-Merwara with such
restrictions and nodifications as it thinks fit any enact-
ment which is in force in any other province at the date of
such notification."

Part C States (Laws) Act, 1950, has been enacted by the
I ndian Parlianent after the new Constitution cane into force
and the provision of section 2/of the Act to which the
di spute relates is worded thus:--

"2. Power to extend enactnments to certain Part C
States.--The Central CGovernnent may, by notification in the
official gazette, extend to any Part C State (other than
Coorg and the Andaman and N cobar |slands) or to any part of
such State with such’ restrictions and nodificationsas it
thinks fit any enactnment which is in force in a Part A State
at the date of the notification; and provision may be made
in any enactnent so extended for the repeal or anendnent of
any corresponding law (other than a Central Act)  which is
for the time being applicable to that Part C State."

It will be noticed that in all the three items of 1egis-
lation, nmentioned above, there has been, what may be de-
scribed, as confernent by the |legislatures, which passed
the respective enactnents, to an outside authority, of sone
of the powers which the |egislative bodies thenselves could
exercise; and the authority in whose favour the del egation
has been nmde has not only been enpowered to extend to
particular areas the laws which are in force in other parts
of India but has al so been given a right to introduce into
such laws, any restrictions or nodifications as it thinks
fit. The controversy centres round the point as to whether
such delegation was or is within the conpetency of the
particul ar |egislature which passed these enactnents,
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The contention of the learned Attorney-General, who
represents the President of, India, in substance is that a
| egi sl ature which is conpetent to legislate on a particular
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subj ect has the conpetence also to delegate its |egislative
powers in respect of that subject to any agent or externa
authority as it thinks proper. The extent to which such
del egation should be nmade is entirely a matter for consider-
ation by the legislature itself and a court of law has no
say in the matter. There could be according to the |earned
Attorney-General, only tw possible limtations wupon the
exerci se of such right of delegation by a conpetent |[egis-
lati ve body. One is that the |egislature cannot abdicate or
surrender its powers altogether or bring into existence a
new | egislative power not authorised by the constitutiona
instrument. The second is that if the constitutional docu-
nment has provided for distribution of powers anongst differ-
ent |egislative bodies, one |egislature cannot del egate to
anot her, powers, which are vested in it, exclusively under
the Constitution. It is argued that, save and except these
two limtations, the doctrine of inhibition of delegation by
| egislative authority has no place in a Constitution np-
delled on the English system which does not recognise the
principle of separation of powers as obtains in the Anerican
system These questions are of great constitutional inpor-
tance and require careful consideration

In America the rule of inhibition against del egation of
| egislative powers is based primarily upon the traditiona
Anerican doctrine of "separation of powers". Another
principle is also called into aid in support of the rule,
which is expressed in the well known maxi mof- Private Law,
"del egat us non potest delegare", the authority for the samne,
being based on one of the dieta of Sir Edward . Coke. The
nodern doctrine of ,’separation of powers" was a |eading
tenet in the political philosophy of the 18th century. It

was el aborated by Montesquieu in his "Lesprit des lois" in
expl anati on of the English political doctrine and was adopt -
ed, in theory at least, in all its ful ness and
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rigidity by the constitution-makers of America. The consti-
tution of Anerica provides for the separation of the govern-
nental powers into three basic divisions-the executive, the
| egi slative, and the judicial--and the powers appertaining
to each departnment have been vested in a separate body of
public servants. It is considered to be an essential princi-
pl e(1) underlying the constitution that powers entrusted to
one department should be exercised exclusively by that
department without encroaching upon the powers confided to
others. As is said by Cooley, (2) "The different classes of
power have been apportioned to different departnents; and as
all derive their authority fromthe sane instrunment, there
is an inplied exclusion of each departnent from exercising
the functions conferred upon the others.™

The other doctrine that is invoked in support ~of the
anti-delegation rule is the well accepted principle of
muni ci pal | aw, which prevents a person upon whom a power has
been conferred, or to whom a mandate has been given,  from
del egating his powers to other people. The legislature is
supposed to be a delegate deriving its powers from the
"people’ who are the ultimate repository of all powers, and
hence it is considered incapable of transferring such powers
to any other authority.

These doctrines, though well recognised in theory, have
a restricted and limted application in actual practice.
M. Justice Story said(3)--

"But when we speak of a separation of the three great
departments of Governnment and nmintain that that separation
is indispensable to public liberty, we are to understand
this maxim in alimted sense. It is not meant to affirm
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that they nust be kept wholly and entirely separate and
di stinct, and have no common |ink of connection or depend-
ence, the one upon

(1) See Kil bourn v. Thonson, 103 U.S. 168 at p. 190.

i 2) See Cooley's "Constitutional Limtations", 7th Edition

page 126.
(3) Story’s Constitution, s. 525,
124
964
the other, in the slightest degree. The true neaning is

that the whole power of one of these departments should not
be exercised by the same hands whi ch possess the whol e power
of either of the other departnents: and that such exercise
of the whole would subvert the principles of free constitu-
tion."

As regards the maxi m del egatus non potest delegare, its
origin and theoretical basis are undoubtedly different from
those of  the doctrine of separation of powers. But, for
practical 'purposes, both these doctrines are |inked together
and are used as argunents agai nst the Congress attenpting to
i nvest any other authority with legislative powers. Accord-
ing to WIllis, the disability of the Congress to delegate
its legislative powers to the executive, purports to be
based upon the doctrine of separation of powers; while its
i ncapacity to bestow its authority upon an.independent body
like a Board or Conmission is said torest. on the naxim
del egat us non potest del egare(1l).

As sai d above, ‘a considerable ampunt of flexibility was
allowed in the practical application of these theories even
from early times. The vast complexities of social and eco-
nomc conditions of the nbdern age, and the ever. grow ng
amount of conplicated legislation that is called for by the
progressive social necessities, have made it practically
i mpossible for the legislature to provide rules of |aw which
are conmplete in all their details. Delegation of sone sort,
therefore, has becone indi spensable for making the law nore
ef fective and adaptable to the varying needs of society.

Thus in Anerica, despite the theory which ‘prohibits
del egation of |egislative power, one comes across numerous
rules and regul ations passed by non legislative bodies in
exerci se of authority bestowed on themby the |egislature in
some shape or other. The | egislature has always been deened
conpetent to create a nunicipal authority and enpower it to
nmake by-laws. In fact, such legislation is based upon the
i menori al
(1) WIlis on Constitutional Law, p.
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Angl o- Saxon practice of leaving to each | ocal community. the
managenent and control of local affairs. The Congress’ can
authorise a public officer to nake regulations, ~or the
Judges of the Court to frane rules of procedure which are
binding in the same way as | aws proper. It can authorise
some ot her body to determ ne the conditions or contingencies
under which a statute shall become operative and can enpower
adm nistrative functionaries to determine facts and apply

st andar ds. "The separation of powers between the Congress
and the Executive", thus observed Cardozo, J. in his dis-
senting judgnment in Panama Refining Conpany v. Ryan(1), "is

not a doctrinaire concept to be made use of with pedantic
rigour. There nust be sensible approxi mation, there nust be
elasticity of adjustnent in response to the practical neces-
sities of Governnment which cannot foresee today the devel op-
ments of tomorrowin their nearly infinite variety". In
fact, the rule of non-delegation has so many exceptions
engrafted wupon it that a well known witer(2) of constitu-
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tional law has tersely expressed that it is difficult to
deci de whether the dogna or the exceptions state the rule
correctly.

It does not admit of any serious dispute that the doc-
trine of separation of powers has, strictly speaking, no
place in the systemof governnent that India has at the
present day under her own Constitution or which she had
during the British rule. Unlike the Anerican and Australian
Constitutions, the Indian Constitution does not expressly
vest the different sets of powers in the different organs of
the State. Under article 53(1), the executive power is
indeed vested in the President, but there is no simlar
vesting provision regarding the legislative and the judicia
powers. Qur Constitution, though federal in its structure,
is modelled on the British Parlianentary system the essen-
tial feature of which is the responsibility of the executive
to the |egislature. The President, as the head of the
executive, is to act on the advice of the Council of
(1) 293 U./S. 388 at 440.

(2) See WIllis on Constitutional Law, p. 137,
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M nisters, and this Council of Mnisters, like the British
Cabinet, is a "hyphen which joins, a buckle which fastens,
the legislative part of the State to the executive part.™

There coul d undoubtedly be no question of 'the executive
being responsible to  the legislature in the year 1912, when
the Delhi Act X111 of 1912 was passed, but at that tinme it
was the executive which really domnated the |egislature,
and the idea of a responsible governnent was. al t oget her
absent. It was the Executive Council of the ~CGovernorCenera
which together wth sixty additional nenmbers, of = whom 33
were nom nated, constituted the GovernorCGeneral’s  Legisla-
tive Council and had powers to legislate for the whole of
British India. The local |egislatures in the provinces were
constituted in a simlar manner: The first advance in the
direction of responsible government was made by the ' Govern-
ment of India Act, 1919, which introduced dyarchy in the
provi nces. The Governnent of India Act, 1935, brought in

Provi ncial autonony, and mnisterial responsibility was
established in the provinces subject to certain reserved
powers of the Governor. 1In the Centre the responsibility
was still limted and apart fromthe di scretionary powers of

the Governor-General the Defence and External Affairs were
kept outside the purview of nministerial and |egislative
control. Thus whatever m ght have been the rel ation between
the legislature and the executive in the different constitu-
tional set ups that existed at different periods-of |ndian
hi story since the advent of British rule in this country,
there has never been a rigid or institutional separation of
powers in the formthat exists in Anerica

The nmaxi m del egatus non potest delegare is “sonetines
spoken of as laying down a rule of the |aw of agency; its
ambit is certainly wider than that and it is made use of in
various fields of law as a doctrine which prohibits a person
upon whom a duty or office has devolved or a trust has been
i nposed fromdel egating his duties or powers to other per-
sons. The
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introduction of this nmaximinto the constitutional field
cannot be said to be altogether wunwarranted, though its
basis rests upon a doubtful political doctrine. To attract
the application of this maxim it is essential that the
authority attenpting to delegate its powers nmust itself be a
del egate of sonme other authority. The legislature, as it
exists in India at the present day, undoubtedly is the
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creature of the Indian Constitution, which defines its
powers and | ays down its duties; and the Constitution itself
is agift of the people of India to thenselves. But it is
not a sound political theory, that the legislature acts
nmerely as a del egate of the people. This theory once popul a-
rised by Locke and eul ogized by early American witers is
not nmuch in favour in nodern tines. Wth regard to the
Indian Legislature as it existed in British days constitut-
ed under the Indian Councils Act, it was definitely held by
the Judicial Conmittee in the well-known case of Queen V.
Burah (1) that it was in no sense a delegate of the British

Par | i ament . In that case the question arose as to the
validity of section 9 of Act XXII of 1869 passed by the
Covernor-Ceneral’s Legislative Council. The Act provided

that certain special |aws, which had the effect of excluding
the jurisdiction of the H-gh Court, should apply to a cer-
tain district. known as Garo Hills, and section 9 enpowered
t he Lieutenant-Governor of Bengal to extend the operation of
these laws to certain other areas if and when the Lieuten-
ant - Governor, by notification in the Calcutta Gazette, would
decl are that they should be so applied. The majority of the
Judges of the Calcutta H gh Court upheld the contention of
the respondent, Burah, that the authority conferred on the
Li eut enant - Governor ~ to extend the Act in this way was in

excess of the powers of the Governor-General in Council, and
in support of this view, one of the | earned Judges relied
inter alia upon the principles of the law of agency. Thi s

view was negatived' by the Judicial  Conmittee, and Lord
Sel borne, in delivering the judgment, observed as
fol | ows:
(1) 51.A 178.
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"The Indian Legislature has powers expressly linmted by
the Act of the Inperial Parliament which created it, and it

can, of course, do nothing beyond the [imts which cir-
cunscri be t hese powers. But when acting wthin those
limts, it is not in any sense an agent or del egate of the

I mperial Parlianent, but has, and was intended 'to / have,
pl enary powers of legislation as large and of the sane
nature as those of parlianment itself."

Practically the sane observations were reiterated by the
Judicial Comrmittee in the case of Hodge v.  The Queen(1l)
whi | e describing the position of the Provincial Legislature
under the Canadi an Constitution and stress was |aid upon-the
pl enitude of power which such Legislature. could exercise
when acting wthin the limts prescribed for it by the
| mperial Parliament.

I am quite wlling to concede that the doctrine of
separation of powers cannot be of any assistance to us in
the solution of the problens that require consideration in
the present case. |n nmy opinion, too nuch inportance need
not also be attached to the naxim del egatus non ' potest
del egare, although as an epigrammatic saying it enbodies a
general principle that it is not irrelevant for our present
purpose. But even then | amunable to agree with the broad
proposition enunciated by the | earned Attorney-General that
a legislative power per se includes within its anbit a right
for the legislative body to del egate the exercise of that
power in any manner it |ikes to another person or authority.
I am unable also to accept his contention that in this
respect the authority of the Indian Legislature is as ple-
nary as that of the British Parlianment, and, provided the
subj ect-matter of legislation is not one outside the field
of its legislative conpetence, the legislature inIndia is
able to do through an agent anything which it could do
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itself.

It is to be noted that so far as the British Parlianent
is concerned, there is no constitutional limtation upon its
authority or power. |In the words of Sir
9 App. Cas. 117.
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Edward Coke (1), "the power and jurisdiction of Parlianent
is so transcendent and absolute that it cannot be confined,
ei t her for causes or per sons, within any
bounds......... ... ... ... ... It hath sovereign and uncon-
trollable authority in the making, confirmng, enlarging,
abrogati ng, repeal i ng, reviving and expoundi ng of
laws. . ................. this being the place where that

absol ute despotic power which nust in all governments reside
sonewhere is entrusted by the constitution of these king-

donms." The British Parlianent can not only |egislate on any
subject it likes and alter or repeal any law it likes, but
being both "a legislative and a constituent assenbly”, it

can change and nodify the so-called constitutional |aws and
they can be changed by the sane body and in the sane manner
as ordinary laws; and no act of the Parlianent can be held
to be unconstitutional in a British Court of Law. (2)

This sovereign character was not, and could not be,
predi cated of the Legislative Council of British India as it
was constituted under the Indian Councils Act, even though
it had very wide powers of legislation and within the scope
of its authority could pass laws as inportant as those
passed by the British Parlianent (3). It is not present also
in the Indian Parlianent of the present day which is a
creature of the Indian Constitution and has got to exercise
its legislative powers withinthe limts laid down by the
Constitution itself. Acting in its ordinary capacity as a
| egi sl ati ve body, the Indian Parlianent cannot go beyond the
Constitution or touch any of the Constitutional or fundanen-
tal laws, and its acts can always be questioned in a court
of law. Consequences of great constitutional inportance flow
fromthis difference and they have a naterial bearing on the
guestion before us. The contention of the |learned “Attorney-
CGeneral in substance is that the power of delegation of
legislative authority wthout any limtation as to its
extent is
(1) See Coke’s Fourth Institute, p. 36.

(2) See Dicey's Law of the Constitution, p. 88 (9th Edi-
tion.)

(3) See Dicey's Law of the Constitution, p. 99 (9th
Edi tion).
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implicit in the exercise of the power itself, and in support
of his contention he refers to the unrestricted  rights of
del egation which are exercised by the British Parlianent.
But the validity or invalidity of a delegation of ~I|egisla-
tive power by the British Parlianent is not and cannot be a
constitutional question at all in the United Kingdom for
the Parlianent being the omipotent sovereign is legally
conpetent to do anything it likes arid no objection to the
constitutionality of its acts can be raised in a court of
aw. Therefore, fromthe nere fact that the British Parlia-
ment exercises unfettered rights of delegation in respect of
its legislative powers, the conclusion does not follow that
such right of delegation is an inseparable adjunct of the
| egi slative power itself. The position sinply is this that
in England, no matter, to whichever departnent of the powers
exercisable by the British Parlianment the right of del ega-
tion of legislative authority may be attributed--and there
is no dispute that all the sovereign powers are vested in
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the Parliament-no objection can be taken to the legality of
the exercise of such right. But in India the position even
at the present day is different. There being a witten
constitution which defines and linits the rights of the
| egi slature, the question whether the right of delegation

either limted or unlimted, is included within, and forns
an integral part of, the right of legislation is a question
which nust be answered on a proper interpretation of the
terms of the Constitution itself. W need not for this
purpose pay any attention to the Anerican doctrine of sepa-
ration of powers; we nust | ook to the express |anguage of
our own Constitution and our approach should be to the
essential principles underlying the process of |aw naking
which our Constitution envisages. According to the |Indian
Constitution, the power of law making can be exercised by
the Union Parliament or a State Legislature which is to be
constituted in a particular manner and the process of |egis-
| ati on has been described in detail in various articles(l).
Power s have been given to the President

(1) Vide Articles 107 and 111; 196 to 200,
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in article 123 and to the Governor of a State under article
213 to promul gate Ordinances during recess of the respective
| egi sl atures. Speci fic provisions have al so been nmade for
exercise of the /legislative powers by the President on
procl amation of emergency and in respect of Part D territo-
ries. Law nmaking undoubtedly is a task of the highest inpor-
tance and responsibility, and, as ~our Constitution has
entrusted this task to particular bodies of persons chosen
in particular ways, and not only does it set up a  machinery
for |aw nmaking but regulates the nethods by whichit is to
be exercised and nakes specific provisions for cases where
departure fromthe normal procedure has been sanctioned, the
prima facie presunption nmust be that the intention 'of the
Constitution is that the duty of lawnaking is to be per-
formed primarily by the legislative body itself. The power
of the Parlianent to confer on the President |egislative
authority to make laws and al so to authorise the President
to delegate the power so conferred to any other authority
has been recogni sed only as an energency provision in arti-
cle 357 of’ the Constitution. Save and except this, there is
no other provision in the Constitution —under which the
| egi sl ature has been expressly authorised to delegate its
| egi sl ative powers. "It is a well-known rule of construction
that if a statute directs that certain acts shall be done in
a specified manner or by certain persons, then performance
in any other manner than that specified or by ~any other
persons than those naned is inpliedly prohibited(1)." It has
been observed by Baker in his treatise on "Fundanmental Laws"
that quite apart fromthe doctrine of separation of ~ powers,
there are other cogent reasons why | egislative power cannot
be del egated. "Representative government," thus observes
the Jearned author,(2) "vests in the persons chosen to
exerci se the power of voting taxes and enacting |aws, the
nost inportant and sacred trust known to civil government.
The representatives of the people are

(1) Vide Crawford s Statutory Construction, p. 334.

(2) Baker’s Fundanental Laws, Vol. |, p. 287.
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required to exercise w se discretion and a sound judgnent,
having due regard for the purposes and the needs of the
executive and judicial departnent, the ability of the tax-
payer to respond and the general public welfare. It follows
as a self-evident proposition that a responsible | egis-
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| ative assenbly nust exercise its own judgnent." In the
same strain are the observations nade by Cooley in his
"Constitutional Law ,, (1) that the reason agai nst del egation
of power by the legislature is found in the very existence
of its own powers. "This high prerogative has been entrusted
to its own wi sdom judgrment and patriotism and not to those
of other persons, and it will act ultra vires if it wunder-
takes to delegate the trust instead of executing it."

The same considerations are applicable with regard to
the |Ilegislative bodies which exercised the powers of |aw
maki ng at the relevant periods when the Del hi Laws Act of
1912 and the A mer Merwara Act of 1947 were enacted. Under
the Indian Councils Act, 1861, the power of making |laws and
regul ati ons was expressly vested in a distinct body consist-
ing of the menbers of the Governor-General’s Council and
certain additional ~menbers who were nonminated by the
CGovernor-Ceneral for a period of tw years. The numnber of
such additional nenbers which was originally from6 to 12
was i ncreased by the subsequent anendi ng Acts and under the
I ndian * Councils Act 'of 1909, it was fixed at 60, of which
27 were -elected and the rest noninated by the Governor-

CGeneral. It was this legislative body that was enpowered by
the Indian Councils Act to legislate for the whole of Brit-
ish India and there were certain local l|egislatures in

addition to this in sone of the provinces.

Section 18 of the Indian Councils Act of 1861 enpowered
the CGovernor-Ceneral to make rules for the conduct of busi-
ness at meetings of the Council for the purpose of rmaking
| aws; section 15 prescribed the quorum necessary for such
nmeetings and further provided that the seniornmost ordinary
menber coul d preside in the absence of the Governor-General
Thi s was
(1) Vide Fourth Edition, p. 138,
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the normal process of | aw making as |laid down by the Indian
Councils Act. Special provisions were made for exceptiona
cases when the nornmal procedure could be departed from
Thus section 23 of the Act of 1861 enpowered the ~Governor-
CGeneral to nake ordinances having the force of lawin case
of urgent necessity; and later on under section 1 of the
Indian Councils Act of 1870 the executive government was
given the power to nmake regulations for certain parts of
India to which the provisions of the section were declared
to be applicable by the Secretary of State. Besides these
exceptions for which specific provisions were nade, there is
nothing in the parlianentary Acts passed during this period
to suggest that |egislative powers could be exercised by any
other person or authority except the Legislative Councils
menti oned above.

The Aj ner-Merwara Act was passed by the Dom nion Legis-
| ature constituted under the Governnment of India Act, @ 1935,
as adapted under the Indian | ndependence Act of 1937. The
provi sions of the Constitution Act of 1945 in regard to the
powers and functions of the |egislative bodies were simlar
to those that exist under the present Constitution and  no
detailed reference to themis necessary.

The point for consideration nowis that if thisis the
correct position with regard to exercise of powers by the
| egislature, then no delegation of Ilegislative function
however small it mght be, would be pernmissible at all. The
answer is that delegation of |legislative authority could be
perm ssible but only as ancillary to, or in aid of, the
exerci se of | aw nmaki ng powers by the proper |egislature, and
not as a means to be used by the latter to relieve itself of
its own responsibility or essential duties by devolving the
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sanme on sone other agent or nmachinery. A constitutiona
power may be held to inply a power of del egation of authori-
ty which 1is necessary to effect its purpose; and to this
extent del egation of a power may be taken to be inplicit in
the exercise of that power. This is on the principle "that
everything necessary to the exercise of a power
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is inplied in the grant of the power. Everything necessary
to the effective exercise of legislation nmust, therefore be
taken to be conferred by the Constitution wthin that
power."(1). But it is not open to the legislature to strip
itself of its essential |egislative function and vest the
same on an extraneous authority. The primary or essentia
duty of |aw naking has got to be discharged by the |1egisla-
ture itself; delegation nay be resorted to only as a second-

ary or ancillary neasure. Quite apart fromthe decisions
of American courts, to sonme of which | will refer presently,
the soundness of ~the doctrine rests, as | have said

al ready, /upon the essential principles involved in our
witten Constitution. The work of | aw nmaki ng should be done
primarily by the authority to which that duty is entrusted,
al though such authority can-enploy an outside agency or
machi nery for the purpose of enabling it to discharge its
duties properly and effectively; but it . can on no account
throw the responsibility which the Constitution inmposes upon
it on the shoulders of an agent or delegate and thereby
practically abdicate its own powers.

The | earned Attorney-Ceneral in support of the position
he took up placed considerable reliance on the observations
of the Judicial Comrmittee in the case of Queen v.  Burah(2),
which | have referred to already and whi ch have been repeat -
ed alnost in identical language in nore than one. subse-
guent pronouncenent of the Judicial Committee. The Privy
Counci| made those observations for the purpose of clearing
up a msconception which prevailed for atime in certain
gquarters that the Indian or the Colonial Legislatures were
nere agents or delegates of thelnperial Parlianment, and
being in a sense holders of mandates fromthe latter, were
bound to execute these mandates personally. This concep-
tion, the Privy Council pointed out, was wong. The Indian
Legi slature, or for the matter of that the Colonial Parlia-
ment coul d, of course, do nothing beyond the linmts
(1) Per O Connor J. in Baxter v. Ah Wy, 8 CL.R 626 at
637.

(2) 5 1A 178.
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prescribed for themby the British Parliament. But acting
within these limts they were in no sense agents of another
body and had plenary powers of legislation as large and of
the same nature as those of the Parliament itself. It
should be noted that the mpjority of the Judges  of the
Cal cutta High Court in Queen v. Burgh(l) proceeded on the
vi ew that the inmpugned provision of Act XXIl of 1869 was not
a legislation but amounted to delegation of |egislative
power and M. Justice Markby in his judgnent relied express-
Iy upon the doctrine of agency. This view of M. Justice
Markby was held to be wong by the Privy Council in the
observations nentioned above and as regards the first and
the min point the Judicial Committee pointed out that the
majority of the Judges of the H gh Court |aboured under a
m staken view of the nature and principles of |legislation

for as a matter of fact nothing |ike del egation of |egisla-
tion was attenpted in the case at all. It seens to nme that
the observations relied on by the Attorney-Ceneral do not
show that in the opinion of the Privy Council the I ndi an
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Legislative Council had the same unrestricted rights of
del egation of legislative powers as are possessed by the
British Parlianent. If that were so there was no necessity
of proceeding any further and the case could have been
di sposed of on the sinple point that even if there was any
del egation of |egislative powers nade by the Indian Legisl a-
tive Council it was quite within the anbit of its authority.
In ny opinion, the object of naking the observations was to
elucidate the character in which the |Indian Legislative
Council exercised its legislative powers. It exercised the
powers in its own right and not as an agent or del egate of
the British Parlianment. |If the doctrine of agency is to be
i nported, the act of the agent would be regarded as the act
of the principal, but the legislation passed by the Indian
Legislature was the act of the Legislature itself acting
within the anbit of its authority and not of the British
Parliament, although it derived its authority from the
latter.  This view has been clearly

51.A78.

976

expressed- by Rand J. of the Supreme Court of Canada while
the | earned Judge was speaki ng about the essential character
of the legislation passed by the legislative bodies in
Canada (1). The observations of the |earned Judge are as
follows : -

"The essential quality of legislation enacted by these
bodies is that it is deenmed to be the | aw of -l egi sl atures of
Canada as a self-governing political organization and not
law of Inperial Parlianent. It was lawwithin the Enpire
and law wthin the Conmmonwealth, but it isnot law as if
enacted at Westminster, though its source or authority is
derived fromthat Parliament.” It should be noted  further
that in their judgment in Burah's case(2) the Privy' Counci
while dealing with the matter of delegated authority was
fully alive to the inplications of a witten constitution
entrusting the exercise of |egislative powers to a |egisla-
ture constituted and defined inia particular nmanner and
imposing a disability on such l|egislature to go beyond the
specific constitutional provisions. Just after stating that
the Indian Legislature was in no sense a delegate of the
| nperial Parlianment the Privy Council observed: "The Gover-
nor-Ceneral in Council could not by any formof an enactnent
create in India and armwith legislative authority a new
| egi sl ative power not created and authorised by the Coun-
cils Act."

Almost in the same strain were the observations of the
Judicial Committee in In re The Initiative and ~Referendum
Act, 1919 (3); and while speaki ng about the powers of. the
Provincial Legislature under the Canadi an Act of 1867 /Lord
Hal dane said :---

"Section 92 of the Act of 1867 entrusts the |egislative
power in a province to its legislature and to that legisla-
ture only. No doubt a body with a power of legislation on
the subjects entrusted to it so anple as that enjoyed by the
provincial |egislature in Canada could, while preservingits
own capacity intact, seek

(1) See Attorney-Ceneral of Nova Scotia v. Attorney-
General of Canada, (1950) 4 D.L.R, 369 at p. 383.
(2) 51.A 178.
(3) [1919] A.C. 935 at p. 945.
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the assistance of subordinate agencies as had been done when
in Hodge v. Queen(l) the legislature of Ontario was held
entitled to entrust to a Board of Conmi ssioners authority to
enact regulations relating to taverns; but it does not
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follow that it can create and endow with its own capacity a
new |egislative power not created by the Act to which it
owes its own existence."

It is not correct to say that what these observations
contenmplate is a total effacenment of the |egislative body on
surrender of all its powers in favour of another authority
not recognised by the constitution. Such a thing is al nost
out side the- range of practical consideration. The observa-
tions of Lord Hal dane quoted above nmake it quite clear that
his Lordship had in nmind the distinction between "seeking
the assistance of a subordinate agency in the framng of
rules and regulations which are to becone a part of the
law, " and "conferring on another body the essential |egisla-
tive function which under the constitution should be exer-
cised by the legislature itself." The word "abdication" is
somewhat mi sl eadi ng, but if the word is to be used at all
it is not necessary in ny opinion to constitute legal abdi-
cation ~that the | egislature should extinguish itself com
pletely and efface itself out of the pages of the constitu-
tion bequeathing all its rights to another authority which
is to stepinto its shoes and succeed to its rights. The
abdi cation contenplated hereis the surrender of essentia
| egislative authority even'in respect of a particular sub-
ject-matter of |egi'slation in favour of another person or
authority which 1is not enpowered by the constitution to
exercise this function

I will now attenpt to set out in sonme detail the limts
of pernmissible delegation, in the matter of making |aws,
with reference to decided authorities. For this purpose it
will be necessary to advert to sone of the ~nore inportant
cases on the, subject decided by the highest courts of
Anerica, Canada and Australia. W have also” a nunber of
pronouncements of the Judicial Conmittee-in appeals from
India and the Colonies. | confess that no uniformview can
be gat hered from
(1) 9 App. Cas. 117.
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these deci sions and none coul d possibly be expected in view
of the fact that the pronouncenents enanate from Judges in
different countries acting under the influence of their
respective traditional theories and the wei ght of -opinion of
their own courts on the subject. None of these authorities,
however, are binding on this court and it is not necessary
for us to nake any attenpt at reconciliation. W are free
to accept the view which appears to us to be wel I'-founded on
principle and based on sound juridical reasoning.

Broadl y speaking, the question of delegated Ilegislation
has conme up for consideration before courts of [aw in_ two
di stinct classes of cases. One of these classes conprises
what is known as cases of "conditional |egislation,” /where
according to the generally accepted view, the elenment of
del egation that is present relates not to any |legislative
function at all, but to the determ nation of a contingency
or event, upon the happening of which the |legislative provi-
sions are nade to operate. The other class conprises cases
of delegation proper, where adnmttedly sonme portion of the
| egi sl ati ve power has been conferred by the | egislative body
upon what is described as a subordi nate agent or authority.
I wll take up for consideration these two types of cases
one after the other

In a conditional legislation, the lawis full and com
pl ete when it | eaves the |egislative chanber, but the opera-
tion of the law is made dependent upon the fulfilnment of a
condition, and what is delegated to an outside body is the
authority to determ ne, by the exercise of its own judgnent,
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whet her or not the condition has been fulfilled. "The aim
of all legislation", said O Connor J. in Baxter v. Ah Way
(1) "is to project their mnds as far as possible into the

future and to provide in terns as general as possible for
all contingencies likely to arise in the application of the
law. But it is not possible to provide specifically for al
cases and therefore legislation fromthe very earnest tines,
and particularly in nore

(1) 8 CL.R 626 at 637,
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nodern tines, has taken the form of conditional |egis-
lation, leaving it to some specified authority to deter mne
the circunstances in which the Iaw shall be applied or to
what its operation shall be extended, or the particular
class of persons or goods or things to which it shall be
applied." In spite of the doctrine of separation of powers,
this formof legislationis well recognised in the |egisla-
tive practice of America, and iis not considered as an en-
croachment upon the anti-delegation rule at all. As stated
in a | eading Pennsylvania case (1), "the |legislature cannot
del egate its power to nake a law, but it can nake a law to
del egate a power to determi ne sone fact or state of things
upon which the | aw makes or intends to make its own action
depend. To deny thi's would be to stop the wheels of CGovern-
nment . There are/many things upon which w se and usefu
| egi sl ati on nust depend, which cannot be known to the |aw
maki ng power and nust, therefore, be a subject of inquiry
and determnination outside the halls of I|egislation."

One of the earliest pronouncenments of the Judicia
Comm ttee on the subject of conditional legislationis to be
found in Queen v. Burah(2). In that case, as said  already,
the Li eutenant-CGovernor of Bengal was given the authority to
extend all or any of the provisions contained in a statute
to certain districts at such tine he considered proper by
notification in the official gazette. There was no |egisla-
tive act to be perforned by the Lieutenant-CGovernor hinself.
The Judicial Conmittee observed.in their judgnent :-

"The proper |egislature has exercised its judgnent as to
pl ace, persons, |aws, powers, and the result of that judg-
ment has been to legislate conditionally as to those things.
The conditions being fulfilled, the legislation is now
absol ute.”

Just four years after this decision was given, the case
of Russell v. The Queen(3) cane up before the

(1) Locke's Appeal, 72 Pa. 491. (8) 7 App. Cas. 829
(2) 51.A 178.
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Judicial Committee. The subject-matter of dispute in that
case was the Canadi an Tenperance Act of 1878, the prohibito-
ry and penal provisions of which were to be operative in any
county or city, only if upon a vote of the najority of the
el ectors of that county or city favouring such a course the
CGovernor-Ceneral by Oder in Council declared the relative
part of the Act to be in force. One of the contentions
rai sed before the Judicial Comrmittee was that the provision
was void as anpbunting to a del egation of |egislative author-
ity to a mpjority of voters in the city or county. Thi s
contention was negatived by the Privy Council, and the
decision in Queen v. Burah(1l) was expressly relied upon. ',
The short answer to this question," thus observed the Judi-
cial Committee, "is that the Act does not delegate any
| egi slative powers whatsoever. It contains within itself
the whole legislation on the matter with which it deals. The
provision that certain parts of the Act shall cone into
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operation only on the petition of a majority of electors
does not confer authority or power to |egislate. Parlianent
itself enacts the condition and everything which is to
follow upon the condition being fulfilled. Condi ti ona
legislation of this kind is in nany cases convenient and is
certainly not unusual and the power so to |egislate cannot
be denied to the Parlianment of Canada when the subject of
legislation is within its conpetency."

The sane principle was applied by the Judicial Conmt-
tee in King v. Benoari Lal Sarma(2). In that case, the
validity of an emergency ordi nance by the CGovernor-Genera
of India was challenged inter alia on the ground that it
provided for setting up of special crimnal courts for
particul ar kinds of offences, but the actual setting up of
the courts was left to the Provincial Governments which were
authorised to set themup at such tine and place as they
consi dered proper. The Judicial-Commttee held that "this is
not delegated legislation at all. It is nerely an exanpl e of
the not uncommon | egislative power by which the | ocal appli-
cation of the provisions of a statute is determn ned

(1) 51.A 178 (2) 72 1A 57.
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by the judgment of a |ocal administrative body as to its
necessity."

Thus, conditional legislation has all along been treated

in judicial pronouncenents not to be a species of del egated
legislation at all. It conmes under a separate category, and,
if in a particular case all the elenents of ‘a conditiona
| egi sl ation exist, the question does not arise as to whether
in leaving the task of determining the condition to an
outside authority, the legislature acted beyond the scope of
its powers.
I  now come to the other and nore inportant group of . cases
where admittedly a. portion of the | aw maki ng power of the
| egislature is conferred or bestowed upon a subordinate
authority and the rules and regulations which are to be
franed by the latter constitute an integral portion of the
statute itself. As said already, it is within powers of
Parliament or any conpetent |egislative body when |egislat-
ing within its legislative field, to confer subordinate
administrative and |egislative powers upon sone -other au-
thority. The question is what are the limts wthin which
such conferment or bestow ng of powers could be properly
nmade? It is conceded by the | earned Attorney-General that
the |legislature cannot totally abdicate its functions and
i nvest another authority with all the powers of |egislation
which it possesses. Subordinate legislation, it 1is not
di sput ed, nust operate under the control of the (legislature
from which it derives its authority, and on the  continuing
operation of which, its capacity to function rests. ~As was
sai d by Di xon J. (1) "a subordinate |egislation cannot
have the independent and unqualified authority which is an
attribute of true legislative power." It is pointed out by
this | earned Judge that several |egal consequences flow from
this doctrine of subordinate |egislation. An offence against
subordinate legislation is regarded as an offence against
the statute and on the repeal of the statute the regul ations
automatically collapse. So far, the propositions cannot,
and need not, be disputed. But,

(1) Vide Victoria Stevedoring and General Contracting
Conpany v. Dignan, 46 C.L.R 73 at 102.
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according to the | earned Attorney-CGeneral all that is neces-
sary in subordinate legislationis that the |Ilegislature
should not totally abdicate its powers and that it should
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retain its control over the subordinate agency which it can
destroy later at any tine it likes. If thisis proved to

exist in a particular case, then the character or extent of
the powers delegated to or conferred upon such subordinate
agent is quite immterial and into that question the courts
have no jurisdiction to enter. This argunment seens pl ausible
at first sight, but on closer examnation, | find nyself
unable to accept it as sound. In ny opinion, it is not
enough that the |legislature retains control over the subor-
dinate agent and could recall himat any time it likes, to
justify its armng the delegate with all the |egislative
powers in regard to a particul ar subject. Subordinate |egis-
I ati on not only connotes the subordi nate or dependent char-
acter of the agency which is entrusted with the power to
legislate, but also inplies the subordinate or ancillary
character of the legislation itself, the naking of which
such agent is entrusted with. J1f the Iegislature hands over
its essential legislative powers to an outside authority,
that would, in nmy opinion, anmount to a virtual abdication of

its powers and such an act would be in excess of the lints
of perm ssible del egation
The essential legislative function consists in the

determ nati on or choosing of the |egislative policy and
of formally enacting that policy into a binding rule

of conduct. It is/open to the legislature to fornulate the
policy as broadly and with as little or as nuch details as
it thinks proper and it may del egate the rest of the |egis-
lative work to a subordinate authority who will work out the
details within the framework of that policy. "So long as a
policy is laid down and a standard established by statute no
constitutional delegation of |egislative power is  involved
in leaving to selected instrunmentalities the making of
subordinate rules within prescribed linits and the ‘determ -
nation of facts to which the legislationis to apply"(1).
(1) Vide Schechter Poultry Corp.-v. United States, 295 U S
495
983

The Suprene Court of Anerica has held in nore cases than
one that the policy of the | aw naking body and the standards
to guide the admini strative agency may be |aid down in very
broad and general terns. It is enough if the legislature
| ays down an intelligible principle which can be inplenented
by the subordinate authorities for specific cases or classes
of cases(1l). The Court has been exceedingly loath "to find
violation of this principle and in fact there are, only two
cases, viz., Panama Refining Co. v. Ryan(2) —and Schechter
Poultry Corp. v.U S . (3) where the federal |egislation was
held invalid on the ground that the standard llaid down by
the Congress for guiding admnistrative discretion was' not
sufficiently definite. |In Pananma Refining Co. v. Ryan(2)
Chi ef Justice Hughes very clearly stated "that the " Congress
mani festly is not pernitted to abdicate or transfer to
others the essential legislative functions with which.it is
invested." "In every case" the | earned Chief Justice contin-
ued," in which the question has been raised the court has
recogni sed that there are limts of delegation which there
is no constitutional authority to transcend...... We think
that section 9(c) goes beyond those linmts; as to transpor-
tation of oil production in excess of state perm ssion the
Congress has declared no policy, has established no stand-
ard, has laid down no rule. There is no requirenent, no
definition of circunstances and conditions in which the
transportation is to be allowed or prohibited." M. Justice
Cardozo differed fromthe mgjority view mthis case and held
that a reference express or inmplied to the policy of Con-
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gress as declared in section 1 was a sufficient definition
of a standard to nmake the statute valid. "Discretion is not
unconfined and vagrant" thus observed the |earned Judge. "It
is confined within banks that keep it from overflow ng."

It is interesting to note that in the later case of
Schechter Poultry Corporation(3), where the |egislative
power was held to be unconstitutionally delegated by the
provi sion of section 3 of the National Industria
(1) vdie J. IV. Hanpton v.U S., 276 U S. 394.

(2) 293 U.S. 388. (3) 295 U.S. 495
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Recovery Act of 1933 as no definite standard was set up or
indicated by the legislature, Cardozo J. agreed with the
opi nion of the Court and held that the del egated power of
| egi sl ati on which had found expression in that Code was not

canal ised within banks but was unconfined and vagrant.
"Here in the case before us" thus observed the |earned
Judge, ~"is an attenpted delegation not confined to any

single act nor to any class or group of acts identified or
described by reference to a standard. This is del egation
running riot.~ No such plenitude of ‘powers is capable of
transfer." As said above, these are the only two cases up
till now in which the statutes of Congress have been de-
clared invalid because of delegation of. essential |Iegis-
|ative powers. 1In/ the later cases the court has invari-
bly found the standard established by the Congress suffi-
ciently definite to satisfy the prohibition -against del ega-
tion of legislative '‘powers, and in all such cases a nost
i beral construction has been put upon the enactment of the
| egi slature(l).

We are not concerned with the actual decisions in these
cases. The decisions are to be valued in so far as they |ay
down any principles. The manner of applying the principles

to the facts of a particular caseis not at all material
The decisions referred to above clearly lay down that the
| egislature cannot part wth its essential |egislative

function which consists in declaring its policy and nmaking
it a binding rule of’ conduct. ‘A surrender of thi's essen-
tial function would anount to abdication of legislative
powers in the eye of law. 'the policy may be particul arised
in as few or as many words as the |l egislature thinks proper
and it is enough if an intelligent guidance is given to the
subordinate authority. The Court can interfere if nopolicy
is discernible at all or the delegation is of such an indef-
inite character as to anount to abdication, but as the
discretion vests with the legislature in determ ni ng wheth-
er there is necessity

(1) See Opp Cotton MIIs v. Admnistrator| of \Wages,
312 U. S. 126; Yakus v. United States, 321 U S. 414; American
Pt. & Lt. Co. v. Securities and Exchange Conmm ssion, 329
Uus. 90.
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for delegation or not, the exercise of such discretion is
not to be disturbed by the court except in clear cases  of
abuse. These | consider to be the fundanental principles and
in respect to the powers of the legislature the constitu-
tional position in India approxinmates nore to the Anerican
than to the English pattern. There is a basic difference
between the Indian and the British Parliament in this re-
spect. There is no constitutional limtation to restrain the
British Parlianment fromassigning its powers where it wll,
but the Indian Parlianment qua |egislative body is lettered
by a witten constitution and it does not possess the sover-
eign powers of the British Parlianment. The linmits of the
powers of delegation in India wuld therefore have to be
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ascertained as a matter of construction fromthe provisions
of the Constitution itself and as | have said the right of
del egation nmay be inplied in the exercise of |egislative
power only to the extent that it is necessary to make the
exerci se of the power effective and conplete. It is said by
Schwartz in his work on American Administrative Law "that
these doctrines enable the Anerican courts to ensure that
the growth of executive power necessitated by the rise of
the administrative process will not be an wuncontrollable
one. Delegation of powers must be linmited ones--linted
either by |legislative prescription of ends and nmeans, or
even of details or by linmtations upon the area of the power
del egat ed. The enabling |egislation nust, in other words,
contain a framework w thin which the executive action must
operate"(1).

It would be worth while nentioning in this connection
that the report of the Commttee on Mnisters’ Power recom
nmended ;somet hi ng-very nuch simlar to this Anerican doctrine
as a proper check on del egated |egislation. The report says
that "the precise limts of a |aw naking power which Parlia-
ment intends to confer ona Mnister should always be ex-
pressly defined in clear |language by the statute which
confers it, when discretion is conferred its limts should
be defined with
(1) Schwartz's Anerican Adm nistrative Law, p. 22.
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equal clearness"(1). It is true that what in Anmerica is a
guestion of vires and is subject to scrutiny by courts, in
the United Kingdomit is a question of policy having a
purely political significance: But the recomendation of
the Commttee would clearly-indicate that the rules laid
down and acted upon by the Anmerican Judges particularly in
| ater years can be supported on perfectly clear and sound
denocratic principles.

I will now advert to the leading Canadi an and Australi -
an cases on the subject and see how far these decisions |end
support to the principles set out above. WMany of these
Canadi an cases, it nay be noted, went up on appeall to the
Judi cial Committee.

I will start with the case of Hodge v. ~The Queen(2)
which came up before the Judicial Conmittee on appeal from
the decision of the Court of Appeal for Ontario in- the
year 1883. The facts of the case are quite sinple. The
appel lant was convicted for pernmitting and suffering a
billiard table to be used and a ganme of ~billiard to be
pl ayed thereon in violation of a resolution of the License
Conmi ssi oners who were authorised by the Liquor License Act
of 1877 to enact regulations regulating the use of taverns,
with power to create offences and annex penalties there to.
One of the questions raised was whether the Ontario Legisl a-
ture could del egate powers to the License Conmissioners to
frame regulations by which new of fences could be created.
The Privy Council agreed with the Hi gh Court in holding that
the legislature for Ontario was not in any sense exercising
del egated authority fromthe Inperial Parliament and it had
full authority to confide to a rmunicipal institution or body
of its own creation authority to nake by-laws or resol utions
as to subjects specified in the enactmrent and with the
obj ect of carrying the enactnent into operation and effect.
It was observed :--

"Such an authority is ancillary to legislation;......
the very full and very el aborate judgnent of the
(1) Vide Report, page 65. (2) 9 App, Cas, 117
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Court of Appeal contains abundance of precedents for the
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| egislature entrusting a limted discretionary authority to

others and as nmany illustrations of its necessity and con-

veni ence. "

It wll be seen that what was del egated by the Ontario
Legislature to the License Comm ssioners was-sinply the
power to regulate tavern licenses. There was no question of
parting wth substantial legislative powers in this case.
But although the Privy Council stated clearly that the
Ontario legislature was quite supreme wthin its own
sphere and enjoyed the sane authority as the Inperial or the
Dom nion Parliament, they described the power del egated as
authority ancillary to legislation and expressly referred to
the "abundance of precedents for the legislature entrusting
a limted discretionary authority to others." There was no
necessity for the Privy Council to use the guarded |[|anguage
it used if in fact the Ontario legislature had the sane
right of delegating its powers-as the British Parlianment.
It would be pertinent to note that Davey, Q C., who appeared
for the Crown in support of the judgnent appeal ed against.
did not contend before the Privy Council that the Ontario
| egislature had full rights of delegation like the British
Parliament and consequently its acts could not be chall enged
as unconstitutional.  H's argunent was that in this ease
there was no del egation of l|legislative authority and what
was del egated was only the power to make by-laws. By |egis-
lative authority the |earned Counsel apparently neant the
essential legislative function as distinguished from the
power to make rul es and regul ati ons and the argunent inplied
that the essential legislative powers could not be del egated
at all.

The case of Powell v. Appollo Candle Co. (1) is the next
case 1in point of tine which has a bearing on  the question
before wus. That case canme up on appeal froma decision of
the Supreme Court of New South WAl es, and the question arose
whet her section 133 of
(1) 10 App. Cas. 232.
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the Custonms Regul ation Act of 1879of the Col ony, was or was
not ultra vires the Colonial |egislature. The attack on the
validity of the legislation was inter _alia on the ground
that it conferred upon the Governnent power to |levy duty on
certain articles which in the opinion of the Collector were
substituted for other dutiable articles. The question was
whet her such power could be validly conferred. The Privy
Council had no difficulty in holding that the provision was
perfectly wvalid and it was quite within the conpetence of
the Colonial |egislature which was in no sense a del egate of
the Inperial Parlianent, to confer a discretion of /this
character on the executive for the purpose of naking the
statute properly effective. The policy of the lawas well
as the min principles were laid down in the Act ‘itself.
VWhat was left to the executive was a power to enforce the
provisions of the Act nore properly and effectively by
| evying duties on articles which could be used for simlar
purposes as the dutiable articles nentioned in the statute.
The legislature itself laid down the standard and it was
sufficiently definite to guide the executive officers.

I now come to the decision of the Supreme Court of
Canada in In re Gray (1), which was decided during the first
world war. The Domi ni on War Measures Act, 1914, passed by
the Dominion Parlianment of Canada enmpowered the Governor-
CGeneral to mmke "such regul ations as he may, by reason of
the existence of real or apprehended war............
deem necessary or advisable for the security, defence,
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peace, order and wel fare of Canada"; and the question arose
whet her such transfer of power was pernmitted by the British
North Anerica Act. The Suprenme Court decided by a nmjority
of four to two that the Act was valid, though the Judges who
adopted the mpjority view were not unani nous regarding the
reasons upon which they purported to base their decision

The Chief Justice was of the opinion that there was nothing
in the Constitutional Act which so far as nmaterial to the

guestion

(1) 57 S.C.R 150.

989

under consideration would inmpose any limtation on the

authority of the Parliament of Canada to which the Inperia

Parlianment was not subject. Anglin J. referred to the deci-
sion in Hodge v. The Queen(1l) (supra) in the course of his
judgrment. He seemed to think that the British North America
Act did not contenplate conplete abdication of its |egisla-
tive powers by the Dom nion Parliament, but considered such
abdi cation to be something so inconceivable that the consti -
tutionality  of an attenpt to do anything of that kind was
outsi de the range of practical consideration. Apparently the
| earned Judge gave the expression "abdication" a very narrow
meani ng. The opinion of Duff J. was nuch the same, and he
considered that there was no abandonnment of |egislative
powers in this case, as the powers granted could at any tine
be revoked and anything done thereunder nullified by the
Parlianment. Idington and Brodeur JJ. dissented from this
majority view  This decision was followed in the "Reference
inthe Matter of the Validity of the Regul ations in Relation
to Chenmical s Enacted by the CGovernor-General of Canada under
the War Measures Act ", which is to be found Treported in
1943 s.C.C. 1.

In this case the question raised related to the validi-
ty of «certain regulations made by an Order in Council in
terns of the powers conferred upon the Governor in Counci
by the War Measures Act and the Department of Miunitions and
Supply Act. It was held that with the, exception of para-
graph 4 of the Order in Council the rest of the Order was
not ultra vires. It appears fromthe report that in this
case it was not disputed before the court that powers could
be del egated by the legislature to the Governor in Counci
under the War Measures Act. The question raised was whet her
the Governor in Council could further delegate his powers to
subordi nate agencies. The question was answered in the
affirmati ve, the reason given being that the power of dele-
gation being absolutely essential in the circunstances for
whi ch the War Measures Act has been designed so as to have a
wor kabl e Act, the power
(1) 9 App. Cas. 117.
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del egated nmust be deenmed to formpart of the powers con-
ferred by Parliament in the Act.

These are war time decisions and it is apparent  that
the doctrine of del egation has been pushed too far in the
Chemical Reference case. Inlnre Gay (1) the |earned
Chief Justice at the conclusion of his judgment expressly
stated that the security of the country was the suprene |aw
agai nst which no other law could prevail. | agree with the
Attorney-General that the conpetency of the Parlianent to
| egislate could not be made dependent upon the fact as to
whet her the law was a war tinme or a peace tinme neasure. But
on the other hand, it is possible to argue that in a |egis-
lation passed by a Parlianent in tinmes of war when the
liberty and security of the country are in jeopardy, the
only policy which the |egislature can possibly forrmulate is
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the policy of effectively carrying onthe war and this
necessarily inplies vesting of all war operations in the
hands of the executive. There appears to be considerable
substance in the observations made by Dixon J.(2) that "it
may be considered that the exigencies which must be dealt
with wunder the defence powers are so many, so great and so
urgent and so nuch the proper concern of the executive that
fromits very nature the power appears by necessary intend-
nment to authorise del egation otherwise generally forbidden

by the legislature.” It may be nentioned here that the
decision in In re Gay(l) was sought t6 be distinguished in
a subsequent Canadi an case on the ground that in case of

enmergency it was possible to pass legislation of this sort
by taking recourse to the residuary powers conferred on the
Dom nion Parliament by section 91 of the North Anerica Act
(3).

In point of time, the case of In re The Initiative and
Ref erendum Act(4) cones imediately after that of In re
Gray(1l). 'The dispute in this case related to an Act
(1) 57 S.C.R 150.
(2) Vide Victoria Stevedoring and General Contracting Co. v.
Di gnan, 46 C.L.R 73 at p. 99.
(3) Vide-Credit Froncier v. Ross, (1987) 3 D.L.R 365. (4)
[1919] A.C 935.




