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CASE NO. :
Speci al Reference Case 1 of 1998

PETI TI ONER

IN THE SUPREME COURT OF INDIA (I N RE: APPO NTMENT & TRANSFER OF JUDCES)

RESPONDENT:
Cl VI L ADVI SORY JURI SDI CTI ON

DATE OF JUDGVENT: 28/10/1998

BENCH

S. P. BHARUCHA & M K. MUKHERJEE & S. B. MAJMUDAR & SUJATA V. MANCHAR & G T. NANAVATI

AD & K. VENKATESWAM & B:N. KI RPAL & G B. PATTANAI K

JUDGVENT:
JUDGVENT

Judgenent Del ivered By:
S. P. BHARUCHA S. P. (J)

S. P. BHARUCHA, J.

Article 143 of the Constitution of ‘lndia confers
upon the President of India the power to refer to this Court
for its opinion questions of |law or fact which have arisen
or are likely to arise and which are of such a nature and of
such public inmportance that is expedient to obtain such
opi ni on. In exercise of this power, the President of India
has on 23rd July, 1998 nade the present reference, which is
qguoted in extenso:

"WHEREAS the Supreme Court of India has laid down
principles and prescribed procedural norns in regard to the
appoi ntnent of Judges of the Suprenme Court [article 124(2)
of the Constitution of India], Chief Justice and Judges of
the Hi gh Court [article 217(1)], and transfer of Judges from
one H gh Court to another [article 222(1)], in the case of
Suprenme Court Advocates-on-Record Association and another
VS. Union of India reported in AND WHEREAS doubt's have
arisen about the interpretation of the law laid down by the
Supreme Court and it is in public interest that the said
doubts relating to the appoi ntnent and transfer of Judges be
resol ved,;

AND WHEREAS, in view of what is hereinbefore stated,

it appears to ne that the foll owi ng questions of |aw have
arisen and are of such a nature and of such public
i mportance that it is despondent to obtain the opinion of
the Supreme Court of India thereon

NOW THEREFORE, in exercise of the powers conferred

upon ne by clause (1) of article 143 if the Constitution  of
India, I, K R Narayanan, President of India, hereby refer
the follow ng questions to the Supreme Court of India for
consideration and to report its opinion thereon, nanely,:-

(1) whether the expression "consultation wth the

Chief Justice of India® in articles 217(1) and

222(1) requires consultation with a plurality of

Judges in the formation of the opinion of the Chief

Justice of India or does the sole individual opinion

of t he Chi ef Justice of India constitute

consultation within the nmeaning of the said
articl es;
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(2) whet her the transfer of judges is judicially
reviewable in the light of the observation of the
Supreme Court in the aforesaid judgenent that "such
transfer is not justiciable on any ground" and its
further observation that limted judicial reviewis
available in matters of transfer, and the extent and
scope of judicial review,

(3) whet her article 124(2) as interpreted in the
sai d judgenent requires the Chief Justice of India
to consult only the two seniornost Judges or whether
there should be wi der consultation according to past
practice;

(4) whether the Chief Justice of Indiais entitled
to act solely in his individual capacity, wthout
consultation with other Judges of the Supreme Court
in respect of all nmaterials and information conveyed
by the Governnent of India for non-appointnent of a
judge recomended for appoi nt nment;

(5) whether the requirenent of consultation by
tthe Chi ef Justice of India with his coll eagues, who
are likely to be conversant-with the affairs of the

concerned high Court refers to only those Judges who
have that H gh Court as a parent H gh Court and
excludes Judges who had occupied the office of a
Judge or Chief Justice of that Court on transfer
fromtheir parent or any other Court;

(6) whether in light of the legitinmte expectations
os senior  Judges of the H gh Court in regard to
their appointnent to the Supreme Court referred to
in the said judgenent, the 'strong cogent reason

required to justify the departure fromthe order of
the seniority has to be recorded in respect of each
such seni or Judge, who is overlooked, while " nmaking
recomendati on of a Judge junior-to himor her

(7) whether the governnent is not entitled to
require that the opinions of the other consulted
Judges be in witing  in accordance wth the

af oresai d Suprene Court judgenent and that the sane
be transmitted to the Governnent of India by the
Chi ef Justice of India along with his views;

(8) whet her the Chief Justice of |India is not
obliged to comply with the norns and the requirenent
of the consul tation process in making his
reconmendation to the Governnent of India;

(9) whet her any reconmendati ons nmade by the Chief
Justice of India wthout conplying with the norns
and consultation process are binding upon t he
Governnment of India?

New Del hi Nar ayanan K. R
Dated: 23.7.1998 Presi dent of India.

The decision nentioned in the Reference, in Suprene
court Advocates-on-Record Association and Anr. vs. Uni on
of India, 1993 Supp (2) SCR 659, (now referred to as "the
second Judges Case") was rendered by a Bench of nine Judges.
It exam ned these issues :
"(1) Primacy of the opinion of the Chief Justice of
India in regard to the appointnments of Judges to the
Supreme Court and the High Court, and in regard to
the transfers of H gh Court Judges Chief Justices;
and;
(2) Justiciability of these matters, including the
matter of fixation of the Judge-strength in the high
Courts."
(Page 739)
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The issues were required to be exam ned because a smaller
Bench was of the opinion that the correctness of the
majority view in the case of S.P.GUPTA & Ors. Vs. UNI ON OF
INDIA & Ors. 1982(2) SCR 365, ("the Judges case") required
reconsi deration by a | arger Bench

Five judgnents were delivered in the second Judges

case. Verma, J. spoke for hinself and four |earned Judges.
Pandi an, J. and Kuldip Singh, J. wote individual judgnents
supporting the nmjority view Ahradi , J. di ssent ed,
adopting, broadly, the reasoning that had found favour in
the Judges’ case. Punchhi, J. took the view that the Chief
Justice of India had prinmacy and that he was entitled "to
consult any nunmber of Judges on the particular proposal. It
is equally within his right not to consult anyone"

The questions in the Presidential reference relate,

broadly, to three aspects:

(1) consul tati on-between the Chief Justice of India and
his brothers Judges in the matter of appointnents of Suprene
Court 'and high Court Judges and transfers of the latter;
guestion nos. 1,3,4,5,7,8 & 9;

(2) judicial review of transfers ~of Judges : question
no. 2; and
(3) the rel evance of seniority in making appointnents to

the Supreme Court: question no. 6.
Before quoting what “was said in the majority
judgrment in the second Judges case on these aspects, it is
necessary to set out the provisions of
Articles 124, 216, 217 and 222 of the Constitution, dealing,
respectively, with the establishnent and constitution of the
Suprenme Court, the constitution of the H.gh Courts, the
appoi ntnent and conditions of the office of a Judge of a
hi gh Court and the transfer of a Judge fromone H gh Court
to anot her.
"124. establ i shnent and Constitution of Supremne
Court. - (1) There shall be a Suprene Court of India
consisting of a Chief Justice of India and, unti
Parlianment by | aw prescribes a | arger nunber, of not
nore than seven ot her Judges.
(2) Every Judge of the Supreme Court shall be
appoi nted by the President by warrant under his hand
and seal after consultation with such of the Judges
of the Supreme Court and of the High Courts in the
States as the President may deem necessary for thee
purpose and shall hold office until he attains the
age of sixty five years:
Provided that in the case of appointnent of
a Judge other than the Chief Justice, the Chief
Justice of India shall always be consulted:
Provi ded further that-
(a) a Judge may, by writing under his hand addressed
to the President, resign his office;
(b) a Judge may be renoved fromhis office in the
manner provided in clause (4).
[(2A) The age of a Judge of the Supreme Court shal
be determned by such authority and in such manner
as Parlianent may by |aw provide.]
(3) A person shall not be qualified for appointnent
as a Judge of the Suprene Court unless he is a
citizen of India and
(a) has been for at least five years a Judge of a
Hgh Court or of two or nmore such Courts in
successi on; or
(b) has been for at |east ten years an advocate of
a high Court or of tw or nore such Courts in
successi on; or
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(c) is, in the opinion of the President, a
di stingui shed jurist.

Explanation I. - In this clause ’'H gh Court’
means a High Court which exercises, or which at any
time before the commencenent of this Constitution
exercised, jurisdiction in any part of the territory
of India.

Expl anation I1. - In conputing for the
purpose of this clause the period during which a
person has been an advocate any period during which
a person has held judicial office not inferior to
that of a district judge after he became an advocate
shal | be included.

(4) A Judge of the Supreme Court shall not be
renoved from his office except by an order of the
Presi dent passed after an address by each House of
Parliament ~ supported by a majority of the tota
nmenbership of that House and by a majority of not
less than “two thirds of the nenmbers of that House
present ~and voting  has been presented to t he
President in the  sanme session for such renoval on
the ground of proved m sbehavi our or incapacity.

(5) Parliament may by |aw regul ate the procedure for
the presentation of an address and for the
i nvesti gation and proof of the msbehavior or
i ncapacity of  a Judge under cl ause (4).

(6) Every person appointed” to be a Judge of the
Suprenme Court shall, before” he enters upon his
of fice, make and subscribe before the President, or
sone person appoi nted - in-that behalf by him an oath
or affirmation according to the formset out for the
purpose in the Third Schedul e.

(7) No person who has held office as a Judge
of the Suprene Court shall plead or act in any court
or before any authority wthin the territory of
I ndi a.

216. Constitution of 'H gh Courts. - Every
hi gh Court shall consist of a Chief Justice and such
other Judges as the President may fromtinme to tine
deem it necessary to appoint.

217. Appointment and conditions of the office of a
Judge of a High Court. - (1) Every Judge of a Hi gh
Court shall be appointed by the President by warrant
under his hand and seal after consultation with the
Chief Justice of India, the Governor of the State,
and, in the case of appointment of —a Judge other
than the Chief Justice, the Chief Justice of the
H gh Court and shall hold office, in the case of an
additional or acting Judge, as provided in article
224, and in any other case, until he attains the age
of sixty-two years.
Provi ded that -

(a) a Judge may, by witing under his hand
addressed to the President, resign his office;

(b) a Judge may be renoved fromhis office by

the President in the manner provided in clause (4)
of article 124 for the renoval of a Judge of the
Suprene Court.
(c) the office of a Judge shall be vacated by his
bei ng appointed by the President to be a Judge of
the Suprenme Court or by his being transfered by the
President to any other Hgh Court wthin t he
territory of India.

(2) A person shall not be qualified for
appoi ntnent as a Judge of a High Court unless he is
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a citizen of India and -

(a) has for at least ten years held a
judicial office in the territory of India; or

(b) has for at Jleast ten years been an
advocate of a Hgh Court or of two or nore such
courts in succession;

Expl anation - For the purposes of this
cl ause -

(a) in conmputing the period during which a
person has held judicial office in the territory of
India, there shall be included any period, after he
has held any judicial office, during which the
person has been an advocate of a Hi gh Court or has
held the office of a nmenber of a tribunal or any
post, under the Union or a State, requiring specia
know edge of 1 aw,

(aa) ~in conputing the period during which a
person has been an advocate of a High Court, there
shal |l ‘be included any period durring which the
person has held judicial office or the office of a
menber-of a tribunal or any post, under the Union or
a State, requiring special know edge of |aw after he
became an advocat e;

(b) i'n computing the period during which a
person has held judicial office in the territory of
India or been an advocate of a  H gh Court, there
shal | be included any period before the comencenent
of this Constitution during which he has held
judicial office in any -area which was conprised
before the fifteenth day of August, 1947, within
India as defined by the Governnent of India Act,
1935, or has been an advocate of any High Court in
any such area, as the case nmay be.

(3) If any question arises as to the age of

a Judge of a High Court, the question shall be
deci ded by the President after consultation with the
Chief Justice of Indial and the decision of the
President shall be final

222. Transfer of a Judge from one H gh Court to
anot her . (1) The president may, after consultation
with the Chief Justice of India, transfer a Judge
fromone H gh Court to any ot her High Court.

(2) Wen a Judge has been or is so transferred, he
shall, during the period he serves, after -the
comencemnent of t he Constitution (Fifteenth
Amendnent) Act, 1963, as a Judge of the other High
Court, be entitled to receive in addition to his
salary such conpensatory allowance ‘as may be
determned by Parlianment by law and, until so
determ ned, such conpensatory allowance as t he
President may by order fix."

The following are extracts of what was said in the najority
judgrment in the second Judges case about the primacy
of the Chief Justice of Indiain the matter of
appoi nt nents of Judges to the Suprene Court and the High
Courts and the need in this behalf of the desirability of
consul tation between the Chief Justice of India and his
br ot her Judges:
"A further check in that limted sphere is provided
by the confernent of the discretionary authority not
to one individual but to a body of nen, requiring
the final decision to be taken after f ul
interaction and effective consultation between them
to ensure projection of all likely points of view
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and procuring the elenent of plurality in the fina

decision with the benefit of the collective w sdom
of all those involved in the process. The
conferment of this discretionary authority in the
hi ghest functionaries is a further check in the same
direction. The constitutional scheme excludes the

scope of absolute power in any one individual. Such
a construction of the provisions also, therefor,
mat ches t he constitutional schene and t he

constitutional purpose for which these provision
were enacted.".....

(Page 745 F to 746 A
"Attention has to be focussed on the purpose, to
enable better appreciation of the significance of
the rol e of each participant with the consciousness
that each of themhas sone inherent linitation, and
it is only collectively that they constitute the
sel ector-
The discharge of the assigned role by each
flunctionary, viewed in the context of the obligation
of each to achi eve 'the common constitutional purpose
in the joint venture wll help to transcend the
concept of primacy between them however, if there
be any disagreenment even then between them which
cannot be/ ironed out by joint effort, the question
of primacy would arise to avoid stalemate.".
"It is obvious, that the provision for consultation
with the Chief justice of India and, in the case of
the H gh Courts, with thee Chief Justice of the High
Court, was introduced because of the realisation
that the Chief Justice is best equipped to know and
assess the worth of the candi dat e, and hi s
suitability for appointnment as a superior judge; and
it was also necessary to climnate politica
i nfluence even at the stage of t he initia
appoi ntnent of a judge, -~since the provisions for
securing his independence after appointnment were
alone not sufficient for an independent judiciary.
At the same tinme, the phraseology used indicated
that giving absol ute discretion or the power of veto
to the Chief Justice of India as an individual in
the mtter of appointnents was not consi der ed
desirable, so that there should renmain sone power
with the executive to be exercised as a check,
whenever necessary. the indication is, that in the
choi ce of a candidate suitable for appointnment, the
opinion of the Chief Justice of India should have
the greatest weight; the selection should be nade as
aresult of a participatory consultative process in
which the executive should have power to act as a
mere check on the exercise of power by the Chief
Justice of |India, to achieve the constitutiona

pur pose. Thus, the executive elenent in t he
appoi ntnent process is reduced to the m ni mumand
any political influence is elimnated. It was for

this reason that the word 'constitution’ instead
that absolute discretion was not given to any one,
not even to the Chief Justice of India as
individual, nuch less to the executive, whi ch
earlier had absolute discretion under the CGovernnent
of India Acts.

The primary aimnust be to reach an agreed

deci sion taking into account the views of all the
consul t ees, giving the greatest weight to the
opinion of the Chief Justice of India who, as
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earlier stated, is best suited to know the worth of
the appointee. No question of primacy would arise
when the decision is reached in this manner by
consensus, w thout any difference of opinion."...
(pages 757 Ato 758 O

"The primacy must, therefore, lie in the

final opinion of the Chief Justice of India, unless
for very good reasons knowmn to the executive and
disclosed to the Chief Justice of India, that
appoi ntnent is not considered to be suitable."

(page 758 E)

"On the other hand, in actual practice, the

Chief Justice of India and the Chief Justice of the
hi gh Court, being responsible for the functioning of
the courts, have to face the consequence of any
unsui t abl e appoi ntnent. which gives rise to criticism
| evel l ed by the ever vigilant Bar. That controversy
is raised primarily inthe courts. Simlarly, the
Judges of the Suprene Court and High Courts, whose
participation is involved with the Chief Justice in
the functioning of the courts, and whose opinion is
taken into account -in the selection process, bear
the consequences and become accountabl e. Thus, in
actual practice, the real accountability in the
matter of appointments of Superior Judges is of the
Chi ef Justice of India and the Chief Justices of the
H gh Courts, and not of the executive which has
always held out, as it did “even at  the hearing
before wus ‘that, except for rare .instances, the
executive is guided inthe matter of ‘appointments by
the opi nion of the Chief Justice of India."

(Page 759 Gto 760 A

"If that is the position in actual ~ practice

of the constitutional provisions relating to the
appoi ntnents of the superior ~Judges, wherein the
executive itself holds out that it gives primcy to
the opinion of the Chief Justice of 1India, and in
the mtter of accountability also it indicates the
primary responsibility of ~the Chief Justice of

India, it stands to reason that the actual practice
being in conformty with the constitutional schene,
shoul d al so be accor ded ['egal sanction by
perm ssi ble constitutional interpretation. Thi-s

reason given by the nmajority in S. P.GJPTA for its
view, that the executive has primcy, does not
wi thstand scrutiny, and is also not in accord with
the existing practice and perception. even of the
executive.

However, it need hardly be stressed that the

pri macy of the opinion of the Chief Justice of India
in this context is, in effect, primcy of the
opinion of the Chief Justice of India ' formed
collectively, that is to say, after taking into
account the views of his senior colleagues who -are
required to be consulted by himfor the formati on of
his opinion.".........

(Page 760 B to 760 E)

"Providing for the role of the judiciary as

well as the executive in the integrated process of
appoi nt nent nerely i ndi cat ed t hat it is a
partici patory consultative process, and the purpose
is best served if at the end of an effective
consul tative process between all the consulates the
decision is reached by consensus, and no question
arises of giving pri macy to any consul t ee.
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Primarily, it is this indication which is given by
t he constitutional provi si ons, and t he
constitutional purpose would be best served if the
deci sion in nade by consensus without the need of
giving primacy to any one of the consulates on
account of any difference remaining between them
The question of primacy of the opinion of any one of
the constitutional functionaries qua the other would
arise only if the resultant of the consultative
process i s not one opinion reached by consensus.

The constitutional purpose to be served by

these provisions in to select the best from anongst
those avail able for appointnment as Judges of the
superior judiciary, after consultation with those
functionaries who are best suited to nmake the
selection.". . 7....

(Page 761 Gto 762 B)

"Even the personal traits of the nenbers of the Bar
and the Judges are quite often fully known to the
Chief Justice of India and the Chief Justice of the
hi.gh Court who get such  information from various
sour ces. Ther e may however, be sone personal trait
of an individual lawer of Judge, which nmay be
better known to the executive and may be unknown to
the Chief Justice of India and the Chief justice of
the Hgh Court, and which my be relevant for
assessing his potentiality tobecome-a good Judge.
It is for 'this reason, that the executive is also
one of the consulates inthe process of appoi ntnent.
The object of selecting the best men~ to constitute
the superior judiciary is achieved by requiring
consultation with not only the judiciary but also
t he executive to ensure  that  every relevant
particul ar about the candidate is known and duly
wei ghed as a result ~of effective consultation
between all the consultee, before the appointment is
made. "........

(Page 762 F to 762 H)

"It has to be borne in mnd that the
principle of non-arbitrariness which is an essentia
attribute of the rule of Jlaw is all pervasive
throughout the Constitution; and an adjunct of this
principle of the absence of absolute power - in one
i ndi vidual in any sphere of constitutional activity.
The possibility of intrusion of arbitrariness has to

be kept in view, and eschewed, in —constitutiona

interpretation and, therefore, the neaning of the
opinion of the Chief Justice of India, in_ the
cont ext of pri macy, nust be ascertai ned. A
honogenous m xture, whi ch accords wi-t h t he

constitutional purpose and its ethos, indicates that
it is the opinion of the judiciary ’synbolised by
the view of the Chief Justice of India’ which is
given greater significance or primacy in the matter
of appointnments. |In other words, the view of the
Chief Justice of India is to be expressed in the
consultative process as truly reflective of the
opinion of the judiciary, which nmeans that it mnust
necessarily have the element of plurality in its
formati on. In actual practice, this is howthe
Chi ef Justice of India does, and is expected to
function, so that the final opinion expressed by him
is not merely his individual opinion, but the
col l ective opinion formed after taking into account
the view of some other judges who are traditionally
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associated with this function.

In view of the primacy of judiciary in this

In view of the primacy of judiciary in this
achieving this purpose. The indication in the
constitutional provisions is f ound from the
reference to the office of the Chief Justice of
India, which has been nanmed for achieving this
object in a pragmatic nanner. The opinion of the
judiciary 'synbolised by the view of the Chief
Justice of India, and it is this opinion which has
primacy.

The rule of Ilaw envisages the area of

di scretion to be the mnimum requiring only the
application of known principles or guidelines to
ensure non- arbitrariness, but to that Ilimted
extent, discretionis a pragmatic need Conferring
di scretion upon  high ~functionaries and, whenever
feasi bl e; introducing the elenent of plurality by
requiring collective decision, are further checks
against arbitrariness. This is how idealism and
pragmati sm are reconciled -and integrated, to make
the system workablein a satisfactory manner

Entrustment of the task of appointnent of superior
Judges to high constitutional " functionaries; the
greatest significance attached to the view of the
Chi ef Justice of India, who is best equipped to
assess the, true worth of the -candidates for
adjudging their suitability; the opinion of the
Chief Justice of India being the collective opinion
forned after taking into-account the views of sone
of f his col l-eagues; and the executive being
permtted to prevent an appoi ntnent considered to be
unsuitable, for strong reasons disclosed to the
Chief Justice of India, provide the best method, in
t he constitutional schene, to achi eve t he
constitutional purpose wthout conferring absolute
di scretion or veto upon either the judiciary or the
executive, nmuch Iless in.any individual, be he the
Chi ef Justice of India or the Prime Mnister.

The normns devel oped in actual practice, which have
crystallised into conventions in this behalf, as
visualised in the speech of the President of the
Constituent Assenbly, are nentioned later."

(Page 767 F to H)

The absence off specific guidelines inthe

enacted provisions appears to be deliberate, since
t he power is vest ed in high constitutiona

functionaries and it was expected of themto devel op
requi site norns by convention in actual working as
envi saged in the concluding speech of the President

of the Constituent Assenbly. The herei nafter
mentioned nornms enmerging fromthe actual practice
and crystallised into conventions - not exhaustive

are expected to be observed by the functionaries to
regul ate the exercise of their discretionary power
in the matters of appointnments and transfers.™

(Page 767 F to H)

" Appoi nt ment s

(1) What is the meaning of the opinion of

the judiciary ’'synbolised by the view of the Chief
Justice of India?

The opinion has to be forned in a pragmatic

manner and past practice based on convention is a
safe guide. In matters relating to appointnments in
the Supreme Court, the opinion
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given by the Chief Justice of India in the
consul tative process has to be forned taking into
account the views of the two seniornpst Judges of
the Supreme Court. The Chief Justice of Indiais
al so expected to ascertain the views of the
seni ornost Judge of the Supreme Court whose
opinion is likely to be significant in adjudging
the suitability of the candidate, by reason of
the fact that he has cone formthe same H gh

Court or otherw se. Article 124(2) is an
i ndication that ascertainenent of the view of
some other Judges of the Suprene Court is

requisite. The obj ect underlying Article 124(2)
is achieved in this nmanner as the Chief Justice
of India consults themfor the formation of his
opi nion. This provision in Article 124(2) is the
basis for the existing convention which requires
the Chief Justice of India to consult some Judges
of the Supr ene Court bef ore making his
recomendati on. This ensures that the opinion of
the Chief Justice of India is not nerely his
i ndi vi dual opi-ni on, but an opinion formed
collectively by a body of men at the apex |eve
in the judiciary.

In matters /relating to appointnents in

the High Courts the Chief Justice of Indiais
expected to take into account the view of his
col | eagues in the Suprenme Court who are likely to
be conversant. with theaffairs of the concerned
H gh Court. The chief Justice of India may also
ascertain the views of one or nore senior Judges
of that Hi gh Court whose opinion according to the
Chief Justice of India, is likely to be
significant in the formation of his opinion. The
opinion of the Chief Justice of the H gh Court
woul d be entitled to the greatest weight, and the
opi nion of the other functionaries involved nmnust
be given due weight, in the formation of the
opi nion of the Chief Justice of India. The
opinion of the Chief Justice of the H gh Court
must be formed after ascertaining the views of at
| east the two seniornost Judges of the High
Court.

The Chief Justice of India, for the
formation of his opinion, has to adopt a course
which would enable him to di scharge duty
objectively to select the best avail abl e persons
as Judges of the Supreme Court and the High
Courts. The ascertai nment of the opinion of the
ot her Judges by the Chief Justice of India and
the Chief Justice of the H gh Court, and the
expression of their opinion, rmust be in witing
to avoid any anmbiguity."........

(Pages 768 to 769 A)

...... "(5) The opinion of the Chief

Justice of India, for the purpose of Articles
124(2) and 217(1), so given has primacy in the
matter of all appointnents; and no appointnent
can be made by the President under these
provisions to the Supreme Court and the High
Courts, unless it is in conformty with the fina
opi nion of the Chief Justice of India, forned in
the manner indi cated.

(6) The distinction between making an
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appoi ntnent in conformty with the opinion of the
Chi ef Justice of India, and not nmaking an
appoi nt nent recommended by the Chief Justice of
India to be borne in mind. Even though no
appoi ntnent can be made unless it is in
conformity with the opinion of the Chief Justice,
a recomended of the Chief Justice of India, if
consi dered unsuitable on the basis of positive
material available on record and placed before
the Chief Justice of India, i f consi dered
unsuitable on the basis of positive materia
avai l abl e on record and pl aced before the Chief
Justice of India, may not be appointed except in
the situation indicated | ater. Primacy is in
maki ng an appointnent; and, when the appointnent
is not made, the question of prinacy does not
ari se. There may be a certain area, relating to
sutability of  the candidate, such as hi s
ant ecedents and personal  character, which, at
times, consultees, other than the Chief Justice
of India, may be in a better position to know.
In that area, the opinion of the other consultees
is entitled to due wei ght, and permts
non- appoi nt ment of the candi date reconmended by
the Chief/ Justice of |India, except in the
situation indicated hereafter.

It os only to this limted extent of a
reconmendee of the Chief Justice of India, on the
basi s of positive material indicating his
appoi ntnent to be ot herwse unsuitable, that the
Chief Justice of India does not have the primcy
to persist for appointment of that recomrendee
except in the situation indicated later. This
will ensure conposition of the courts by
appoi ntnent of only those who are approved of by
the Chief Justice of India,  which is the rea
object of the primacy of his opinion and intended
to secure the independence of the judiciary and
the appointnent of the best nen available with
undoubted credentials." ...........

(Page 770 Bto 770 H)

...... "(7) Non-appoi nt nent of anyone
recommended, on the ground of unsuitability mnust
be for good reasons, disclosed to the Chief
Justice of India to enable himto reconsider and
wi t hdr aw hi s reconmendati on on t hose
consi der ati ons. If the Chief Justice of India
does not find it necessary to wthdraw his
recommrendation even thereafter, but the other
Justice of the Suprenme Court who have been
consulted in the matter are of the view that it
ought to be w thdrawn, the non-appointnent | of
that person for reasons to be recorded, may be
permssible in the public interest. If the
non-appointment in a rare case, on this ground,
turns out to be a mstake, that mnmistake in the
ultimate public interest is less harnful than a
wWrong appoi nt nent . However , i f after due
consideration of the reasons disclosed to the
Chief Justice of India, that recomendation is
reiterated by the Chief Justice of India with the
unani nous agreenent of the Judges of the Suprene
Court consulted in the matter, with reasons for
not w thdrawing the recomendation then that
appointnent as a matter of healthy convention
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ought to be nade.

(8) Sone instance then non-appointnment is
permtted and justified may be given. Suppose
the final opinion of the Chief Justice of India
is contrary to the opinion of the senior Judges
consulted by the Chief Justice of India and the
seni or Judges are of the view that the
reconmendee is wunsuitable for stated reasons,
which are accepted by the President, then the
non- appoi ntment of the candi date recommended by
t he Chi ef Justice of I ndi a woul d be
permssible.".......

(Page 771 Ato 771 E)

"(9) In or der to ensure effective

consul tation between all t he constitutiona
functionaries i nvol ved in the process, the
reasons for disagreenent, if any, nmust be
discl osed to al | ot hers, to enabl e
reconsi deration on that basis. Al consultations
with everyone involve, including all the Judges

consulted, nust be witing and the Chief Justice
of the Hi gh Court, inthe case of appointnent to
a High Court, and the Chief Justice of India, in
all cases, nmust transmt wth his opinion the
opi nion of all Judges consulted by him as part
of the record.

Expression of opinion in witingis an in

built check on exercise of the power, ‘and ensures
due circunspection. Exclusion of justiciability,
as indicated hereafter, in this ~sphere would
prevent any inhibition again the expression of a
free and frank opinion. The final opinion of the

Chi ef Justice of India,  given after  such
ef fective consultation between the constitutiona
functionaries, has primacy in t he manner
i ndi cat ed.

(Page 771 Gto 772 O

On the aspect of transfers of Judges and the
judicial reviewthereof, the nmjority -judgnent
stated :

....... "Transfers

(1) In the formation of his opinion, the

Chief Justice of India, in the case of transfer
of a Judge other than the Chief Justice, is
expected to take into account the wviews  of the
Chief Justice of the High Court fromwhich the
Judge is to be transferred, any Judge of the
Supr eme Court whose opi ni on may be of
significance in that case, as well as the views
of at |east one other senior Chief Justice of a
Hi gh Court, or any other person whose views ate
considered relevant by the Chief Justice | of
India. The personal factors relating to the
concer ned Judge, and his response to the
proposal, including his preference of places of
transfer, should be taken into account by the
(Page 774 Ato 77 Q

.......... "Justiciability

Appoi ntments and Transfers

The primacy of the judiciary in the

matter of appointnents and its determnative
nat ure in transfers introduces the judicia
element in the process, and is itself a
sufficient justification for the absence of the
need for further judiciary review of t hose
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decision, which is ordinarily needed as check

agai nst possi bl e executive excess or
arbitrariness. Pluraliry of Judges in the
formati on of the opinion of the Chief Justice of
India, as indicated, is another inbuilt check
agai nst the |ikelihood of arbitrariness or bias,
even subconsciously, of any individual. The
judicial elenment being predom nant in the case of
appoi ntnents, and decisive in transfers, as
i ndi cated, the need for further judicial review,
as in the executive actions, is elimnated. The

reduction of the area of discretion to the
m nimum the elenment of plurality of Judges in
formation of the opinion of the Chief Justice of
India, effective consultation in witing, and
prevailing norns to regulate the area discretion
are sufficient checks against arbitrariness.
These guidelines in the formof norns are

not to be construed as conferring any justiciable
right in the transferred Judge. Apart fromthe
constitutional requirenent of a transfer being
made only on the recomendation of the Chief
Justice of India, the issue of transfer is not
justiciable  on any other ground, including the
reasons for the transfer or their sufficiency.
The opi nion of the Chief Justice of India forned
in the manner indicated is sufficient safeguard
and protection again any arbitrariness or bias,
as well as any erosion of the independence of the
judiciary.

The is also in accord with the public
interest of excluding these ~appointnents. and
transfers from litigative debate, to avoid any
erosion in the credibility of the decisions, and
to ensure a free and frank expression of honest
opinion by all the constitutional functionaries,
which is essential for effective consultation and
for taking the right decision.” ......

(Page 775 Bto 775 §

"It is therefore, necessary to spell out

clearly the limted scope of judicial review in
such matters to avoid simlar situations in
future. Except on the ground of want of
consul tation with t he named constitutiona
functionaries or lack of any condi ti on of
eligibility in the case of an appointnent, or of
a transfer being nade without the recomendation
of the Chief Justice of India, these matters are
not justiciable on any other ground, including
that of bias, which in any case is excluded by
the elenent of plurality in the process of
decision making." .......

(Page 776 Bto 776 Q)

On the aspect of the relevance of seniority .in
the matter of Supreme Court appointnents, this
was stated :

(3) Inter se seniority anopngst Judges in

their Hi gh Court and their conbined seniority on
all India basis is of admitted significance in
the matter of further prospects. I nter se
seniority anpongst Judges in the Suprene Court,
based on the date of reasonable that this aspect
is kept in view and gi ven due wei ght while naking
appoi ntnents from anongst Hi gh Court Judges to
the Supreme Court. Unless there be any strong
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cogent reason to justify a departure that order
of seniority nust be nmmintained between them
while nmaking their appointnent to the Suprene
Court. Apart from recognising the legitimte
expectation of the Hgh Court Judges to be
consi dered for appointnment to the Supreme Court
according to their seniority, this would also
lend grater credence to t he process of
appoi nt nent and woul d avoid any distortion in the
seniority between the appointees drawn even from
the sane Hi gh Court. The likelihood of the
Supreme Court being deprived of the benefit of
the services of some who are considered suitable
for appointnent, but decline a belated offer,
woul d al so be prevented.

(4) Due consideration of every legitimte
expection ~in the decison making process is
requi rement of the rule of non arbitrainess and,
therefore, this also is'a normto be observed by
t'he Chief Justice of India in recomending
appointnents to the Suprenme Court. Ooviously,
this factor applies  only to those considered
suitable and at |east equally neritorious by the
Chief Justice of India, for appointnent to the
Sypreme Court. Just as a H gh Court Judge at the
time of his intial appointnent has the legitinate
expectation to beconme Chief Justice of a High
Court in his turn in the ordinary course, he has
the legitimate expection to tb considered for
appoi ntnent to the Supreme Court in his turn
according to his seniority.

This legiti mte expectation has rel evante

on the ground of |onger experience on the Bench
and is a factor material ~ for ~determning the
suitability of the —appointee, Along with other
factors, such as, proper representation of al
sections of the people from all parts of the
country, legitinate expectation of the suitable
and equally neritorious Judges to be considered
in their turn is a relevant factor for  due
consi derati on while naking the choice of the nost
sui tabl e and meritorious ahaint-—them the
out wei ghi ng consi deration being nmerit, to select
the best available for the aper court."

(page 769 B to 770 B)

The njaoriity ends with a summary of its
concl usions. Conclusion nos.1,2,3,4,5,7,9, 10,11
and 14 are relevant for our purposes. They read
thus :"

"(1) The process of appointnment of Judges

to the Suprene Court and the High Courts “is an
integrated ’particuipatory consultaive process’
for selecting the best and npbst suitable persons
abai | abl e for appoi nt nent ; and al | the
constitutional functionaries nust perform this
duty collectively with a viewprimarily to reach
an agr eed deci si on, sunbservi ng t he
constitiutiuonal purpose, so that the occasion of
pritnacy does not arise.

(2) Initiation of the proposal for

appoi ntnent in the case of the Suprem Court nust
be by the Chief Justice of India, and in the case
of a High Court by the Chief Justice of that High
Court; and for transfer of Judge Chief Justice of
a High Court, the proposal had to be initiated by
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the Chief Justice of India. This is the manner in
which proposals for appointnents to the Suprene
Court and the High Courts as well as for the
transfers of Judges/Chief Justice of the H gh
Courts nust inveariably be made.
(3) In the event of conflicting opinion
by the constitutional functionaries, the opinion
of the judiciary \synbolised by the view of the
Chief Justice of India’ and formed in the nmanner
i ndi cated, has prinacy.
(4) No appointnment of any Judge to the
Supreme Court or any H gh Court can be made,
unless it is in conformty with the opinion of
the Chief Justice of India.
(5) In exceptinal cases alone, for stated
strong cogent reasons, disciosed to the\013Chief
Justice of “India, indicating that the reconmendee
i's not suitable for appointnent, that appointnment
recommended by the Chief Justice of India nay not
be made. However, if the sated reasons are not
accepted by the Chief Jistice of India and the
ot her Judges of the Suprene Court who have been
cosulted in the mtter, on reiteration of the
recomendat ion by the Chief Justice of India, the
appoi ntnent should be nade as a heai t hy
conventi on.
(7) The opinion of the Cheif Jistice of
I ndi a has not nere primacy, but is determnative
in t he matter of transfers of high Court
Judges/ Chi ef Justi ces.
(9) Any tranfer nade on t he
recomrendation of the Chief Justice of Indiais
not be deened to be punitive, and such tranfer is
not justiciable on any ground.
(10) In making all —_appointnents and
trandfers, the norns indicated nust be foll owed.
However, the sane do not confer any justiciable
right in any one.
(11) Only linited judicial review on the
grounds specified earliar is available in matters
of appoi ntnments and transfers.
(14) The majority opinion in S P Qupta
vs. Union of India, (1982)2 S.C.R 365, in sofar
as it takes the contrary viewrelatinf to primacy
of the role of the Chief Justice of Indiain
matters of appoinments and transfers, and the
justicialblilty of these mtters as well as in
relation to Judgestrenght, does not conmend
itself to us as being the correct constitutiona
schene must now be understood and inpel enented in
the manner indicated herein by us."
(Page 778 to 779)
(Enphasi s suppl i ed)
We have heard the | earned Attorney General , |earned
counsel for the interveners and sonme the H gh Courts and the
Advocat es General of sonme States.
W record at the outset the statements of the
Attorney Gentral that - (1) the Union of India is not
seeling a review or re-consideration of the judgnent in the
second Judges case, and (2) that the Union of India shal
accept and treat as binding the answers of this Court to the
guestions set out in the Reference.
The majority view in the second Judges case is that
in the matter of appointnents to the Suprene Court and the
Hi gh Court the opinion of the Chief Justice of Indai has
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primacy. The opuion of the Chief Justice of Indiais
"reflective of the opinion of the judgiciary, which neans
that it must necessarlly have the element of plurality in
its formation". It is to be formed "after taking into
account the view of sonme other Judges who are traditionally
associated with this function". The opinion of the Chief
Justice of India "so given has priacy in the matter of al
appoi ntnents". For Chief Justice of India formed in the
manner indicated". It nust follow that an opinion forned by
the Chief Justice of India in any manner other than that
indicated has no prinmacy in the matter of appointnents to
the Supreme Court and the Hi gh Court and the GCovernment is
not obliged to act thereon

Insfofar as appointnents to the Suprene Court of

Inda are concerned, the najority viewin the second Judges
case is that the opinion given by the Chief Justice of Inda
in this behalf "has to be formed taking into account the
views of  the two seniornost Judgges of the Supreme Court.
The Chief Justice of India is also expected to ascertain the
vi ews of the seniornost Judge of the Suprenme Court whose
opinion is likely to be significant in adjudging the
suitability of the candidate, by reason of the fact that he
has cone form the -same H gh Court, or otherwise. Article
124(2) is an indication that ascertainment of the views of
sone ot her Judges of the Suprene Court is requisite".

It was by the |learned Attorncy General as al so by

| ear ned counsel that the Chief Justice of India needs to
consult a larger nunber of Judges of the Supreme Court
bef ore he recommends an appointnent-to the Supreme Court.
Attenstion was drawn to the fact that at the time of the
| at est sel ection of Judges appointed to the Suprene Court,
the then Chief Justice of Inda had constituted a panel of
hinsel f and five of the then seniornost puisne Judges. It
was submitted that this precedent ashould be trated as
convention and institutionalised:

W think it necessary to nmake clear at the outset

the distinction that foll ows. The opinion of the Chief
Justice of India which has prinacy in the matter of
recomendati ons for appointnent to the Suprene Court has to
be fornmed in consultation with acollegiumconsists of the
two seniornmost pui sne Judge of the Suprenme Court. I n making
a decision as to whomthat collegium shoulf —recomend, it
takes into account the viewthat are elicited by the Chief
Justice of India fromthe seniornost Judge of the Suprene
Court who cones from the same H gh Court as the person
proposed to be recommended. It also takes into account the
views of other Judges of the Supreme Court or the Chief
Justice or Judges of the Hi gh Court or, indeed, '@ nmenbers of
the Bar who nmay al so have been asked by the Cheif Justice of
India or on his behalf. The principal objective of the
collegiumis to ensure that the best availablle talent is
brought to the Suprene Court bench. The Chief Justice of
I ndia and the seni ornost pui sne Judges, by reason of  ‘their
long tenures on the Supreme Court, are best fitted to
achieve this objective. They can assess the conparative
worth of possible appointees by reason of the fact that
their judgments would havce been the subject nmatter of
petitions for special |eave to appeal and appeals. Even
where the person before them In assessing conparative worth
as aforestated, the collegiumwould have the benefit of the
i nputs provided by those view have been sought. The
di stinction, therefore, is between the Judges of the Suprene
Court who decide, along with the Chief Justice of India, who
shol d be recomended for appointnent to the Supreme Court
and the judges of the Supreme Court and ot hers who are asked
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to express their views about the suitability of possible
nom nee for such appoi ntnment.

Wth this in mnd, what has to be considered is

whet her t he si ze of the collegium that makes the
recomendati on should be increased. Having regard to the
ternms of Article 124(2), as analysed in the mjority
j udgenent in the second Judges case, as also the precedent
set by the then Chief Justice of India, as set out earlier
and having regard to the objectove aforestated, we think it
is deirable that the colegium shold consit of the Chief
Justice of India and the four seniornost puirsne Judges of
the Supreme Court.

O dinarlly, one of the four seniornost puisne Judges

of the Suprenme Court would succeed the Chief Justice of
India, but if the situation should be such that the
successor Chief Justice -is not one of the four seniornost
pui sne Judges, he -must ~invariably be nade part of the
coll egium  The ~Judges to be appointed will funciton during
his termand it is but right that he shoud have a hand in
their sel'ection.

It is not practicable to include inthe colliumthe

seni ornost Judge of the Supreme Court who cones from the
same High Court as the person to be recomrendad, unless, he
is part of the collegiumby virtue of being one of the four
seni ornbst  pui sne/ Judges, because, as experience shows, ot
os normally not one vacancy that has to be filled up but a
nmunber thereof. The prospective candidates to fill such
mul ti pl e vacanci es woul d conme form-a nunber of Hi gh Courts.
It would, therefore, be necessary to consult the seniornopst
Judges fromall those H gh Courts. Al these  judges cannot
very depending upon where the prospective appointees hai
from To put it differently, for a particular  set of
vavanci es the seni ornost Judges fromthe H-gh Courts at, |et
us say, Allahabad and Bonbay may have to be consulted. It
woul d neither be proper nor desirable,~ if they have been
part of the «collegium for that particular selection, to
| eave them out of the next collegium although no prospective
appointee at that tine hails from the Hgh CQurts at
Al | ahabad or Bonbay. Thirdly, it would not be proper to
exclude fromthe coll egi um such Judges of the Suprem Court,
if any, as are senior to the Judges.

required to be consulted. Lastly, the seniornost Judge of the
Suprenme Court who cones from the same H gh Court —as the
person to be recomended may be in ternms of  over al
seniority in the Suprene Court, very juniorr, wth little
experience of work in the Suprenme Court, and therefore,
unable to assess the conparative nerit of a number of
possi bl e appoi nt ees.

Necessarily, the opinion of all nenbers of  the
collegiumin respect of each recomendation should 'be in
witing. The ascertainment of the views of the seniornost
Supreme Court Judges who hail fromthe H gh Court from where
the persons to be reconmended cone nust also be in witing.
These nust be conveyed by the Chief Justice of India to the
Government of India along with the recommendati on. The ot her
views that the Chief Justice of india or the other nmenbers of
the collegiummay elicit, particularly if they are from
non-Judges, need not be in witing, but it seems to us
advi sabl e that he who elicits the opinion should nake a
mener oandum thereof, and the substance thereof, in genera
terns, should be conveyed to the Governnent of India.

The seni ornost Judge in the Supreme Court from the

Hgh CQurt from which a prospective candidate cones woul d
ordinarily know his merits and denerits, but if percance he
does not, the next seniornost Judge in the Suprene Court from
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that Hi gh Court should be consulted and his views obtained in

witing.
We should add that the objective being to procure the

best information that can be obtained about a prospective
appointee, it is of no consequence that a Judge in the
Supreme Court fromthe prospective appointee’s H gh Court and
been transferred to that Hi gh Court either as a puisne Judge

or as its Chief Justice.
It is, we think, reasonable to expect that the

col legium would make its recomendations based on a
consensus. Should that not happen, it nust be renmenbered
that no one can be appointed to the Suprene Court unless his

appointnent is in conformty with the opinion of the Chief

Justice of India. The question that remains is: what is the
positi on when the Chief Justice of Indiais in a monority and
the majority of the collegiumdisfavour the appoi ntnent of a
particul ar person? The mmjority judgment in the second

Judges / case has said-that if "the final opinion of the Chief
Justice of India is contrary tothe opinion of the senior
Judges consulted by the Chief Justice of India and the senior
Judges are of the view that the recommendee is unsuitable for

stated reason, which are accepted by the President, then the

non- appoi ntment of the candidate recommended by the Chief

Justice of India would be permissible". "This if the majority

of the collegiumis against the appointnent of a particular
person, that person shall not be appoi nted, and we think that
this is what nust invariably happen. W hasten to add that

we cannot easily visualise a contingency of this nature; we
have little doubt that if even two of the Judges formng the

col | egi um express strong views, for good reasons, that are
adverse to the appoi ntnent of a particul ar person the Chief
Justice of India would not press for such appointnent.

The majority judgnent in the second Judges case
contenpl ates the non-appointnment of a person recomended on
the ground of unsui t abi lity. It says t hat such
non- appoi ntment "nust be for good reasons, disclosed to the
Chief Justice of India to enable him to reconsider and
wi t hdraw hi s reconmendati on on those considerations. |If the
Chief Justice of India does not. find it necessary to
wi t hdraw his recommendati on even thereafter, but the other
Judges of the Supreme Court who have been consulted in the
matter are of the viewthat it ought to be wthdrawn, the
non- appoi ntment of that person for reasons to be recorded,
nmay be permissible in t he public interest..........
However, if after due consideration of the reasons disclosed
to the Chief Justice of |India, that recomendation is
reiterated by the Chief Justice of India with the  unani nous
agreement of the Judges of the Supreme Court consulted in
the mtter, wth reasons for not wi t hdrawi ng the
recomendati on, then that appointnent as a matter of healthy
convention ought to be nmde". It may be that one or nore
nmenbers  of t he col  egium that nmade a particular
recormendati on have retired or are otherw se unavail able
when reasons are disclosed to the Chief Justice of India for
the non-appoi ntrent of that person. 1In such a situation the
reasons nust be placed before the renai ning nenbers of the
original collegium plus another Judge or Judges who have
reached the required seniority and becone one of the first

four puisne Judges. It is for this collegium so
re-constituted, to consider whether the recomendati on
should be withdrawmm or reiterated. It isonly if it is

unani nously reiterated that the appointnent nust be nade.
Havi ng regard to the objective of securing the best
avai l abl e nmen for the Supreme Court, it is inperative that
the nunmber of Judges of the Supreme Court who consider the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 19 of 24

reasons for non-appoi ntnent should be as |arge as the nunber
that had nmade the particul ar recomendati on

The Chief Justice of India may, in his discretion

bring to the know edge of the person recomended the reasons
di scl osed by the Governnent of India for his non-appointnent
and ask for his response thereto. The response, if asked
for and made, should be considered by the coll egium before
it withdraws or reiterates the recomendation

The nmajority judgnent in the second Judges case said

that "inter se seniority anongst Judges in their H gh Court
and their conbined seniority on all India basis" should be
"kept in view and given due wei ght while nmaking appoi ntments
from anongst Hi gh Court Judges to the Supreme Court. Unless
there be any strong cogent reason to justify a departure,
that order of seniority  nmust be maintained between them
while making their —appointment to the Supreme Court". It
al so said that "the | egitimte expectation of the H gh Court
Judges to be considered for appointnent to the Suprene

Court, accordi ng to their seniority" nmust be duly
consi der ed. The st at enent nade thereafter is very
important; it —is : "Cbviously, this factor applies only to

those considered suitable andat |least equally neritorious
by the Chief Justice of India for appointnment to the Suprene
Court."

Merit, therefore, as we have already noted, is the

predom nat consi deration for the purposes of appointnent to
the suprenme Court.

Were, therefore, there is outstanding nerit the
possessor thereof deserves to be- appointed regardl ess of the
fact that he may not stand high in the all 1ndia seniority
list or in his owmn H gh Court.~ Al that then needs to be
recorded when recomending himfor appointnment is that he
has outstanding nerit. \Wen the contenders for appointnent
to the Suprenme Court do not possess such outstanding nerit
but have, nevertheless, the required nmerit in nmore or |ess
equal degree, there may be reason to recommend on anpng them
because, for exanple, the particular region of the country
in which his parent Hgh Court 1is situated is not
represented on the Supreme Court bench. Al that then needs
to be recor ded when maki ng the recomendation for
appointnent is this factor. The "strong cogent reasons" for
appointing to the Supreme Court a particular H gh Court
Judge, not for not appointing other H gh Court Judges senior
to him It is not unusual that a Judge who has once been
pal | ed over for appointnent to the Suprenme Court M ght stil
find favour on the occasion of another selection and there
is no reason to blot his copybook by recordi ng what ni ght be
construed to be an adverse coment about him | It is only
when, for very strong reasons, a collegium finds  that,
what ever his seniority, some Hi gh Court Judge shoul d never
be appointed to the Suprenme Court that it should so- record.
This would then be justified and would afford gui dance on
subsequent occasi ons of considering who to recomend.

M. Parasaran, |earned counsel for the intervener

the Advocates-on-Record Association, submtted that the
words 'legitimte expectation’ were not apposite when the
reference was to H gh Court Judges. W nmke it clear that
no di sparagenent of H gh Court Judges was neant; all that
was intended to be conveyed was that it was very natura
that senior H gh Court Judges should entertain hopes of
el evation to the Suprene Court and that the Chief Justice of
I ndia and the coll egium should bear this in mnd

The mgjority judgnent in the second Judges case
requires the Chief Justice of a High Court to consult his
two seniornmost pui sne Judges before recomrendi ng a nane for
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appointnent to the Hgh Court. |In formng his opinionin
relation to such appointnment the Chief Justice of India is
expected "to take into account the views of his colleagues
in the Suprene Court who are likely to be conversant wth
the affairs of the concerned H gh Court. The Chief Justice
of India my al so ascertain the views of one or nore senior
Judges of that H gh Court...... " The Chief Justice of
India should, therefore, formhis opinion in regard to a
person to be reconmmended for appointnment to a High Court in
the sane manner as he forms it in regard to a reconmendati on
for appointnent to the Supreme Court, that is to say, in
consultation with his seniornost puisne Judges. They would
in maki ng their decision take into account the opinion of
the Chief Justice of the Hgh Court, which "would be
entitled to the greatest weight", the views of other Judges
of the High Court who nay have been consulted and the views
of coll eagues on the Supreme Court bench "who are conversant
with the affairs of the concerned H gh Court”. Into that
|ast category would fall Judges of the Suprenme Court who
were puisne Judges of that H gh Court or Chief Justices
thereof, —and it is of no consequence that the Hi gh Court is
not their parent High Court and they were transferred there.
The objective being to gainreliable informati on about the
proposed appoi ntee, such suprene Court Judge as may be in a
position to give it should be asked to do so. Al these
views should be expressed in withing and conveyed to the
CGovernment of India along with the recomrendati on

Having regard to the fact that information about a
proposed appointee to a H gh Court Wuld best come fromthe
Chi ef Justice and Judges of that H gh Court and from Suprene
Court Judges conversant with it, we are not persuaded to
alter the strength of the decision making collegiunm s size;
where appointnents to the Hi gh Courts are concerned, it
should remain as it is constituted of the Chief Justice of
India and the two seniornost puisne Judges of the Suprene
Court.
In the context of the judicial review of
appoi ntnents, the nmjority judgnent in the second Judges’
case said, "Plurality of Judges in the formation of the
opinion of the Chief Justice of India, as indicated, is

anot her i n-built check agai nst t he i keli hood of
arbitrariness or bias...... The judicial el enent being
predomnant in the case of appointnents ....... , as
i ndi cated, the need for further judicial review, as in other
executive actions, is elinmnated." The ~judgnent _added,

"Except on the ground of want of consultation with the named
constitutional functionaries or lack of any condition of
eligibility in the case of an appointnment, these matters are
not justiciable on any other ground....".

Judicial reviewin the case of an appointnent, or a
recomended appointnment, to the Supreme Court or- a High
Cour t is, therefore, available if the recommendation
concerned is not a decision of the Chief Justice of ‘India
and his seniornost colleagues, which is constitutionally
requi site. They nunber four in the case of a recomrendation
for appointnent to the Suprene Court and two in the case of
a recomendati on for appointnent to a Hgh Court. Judicia
review is also available if, in naking the decision, the
vi ews of the seniornost Suprene Court Judge who comes from
the High Court of the proposed appointee to the Suprene
Court have not been taken into account. Simlarly, if in
connection with an appoi nt nent , or a recormended
appointnent, to a High Court, the views of the Chief Justice
and senior Judges of the H gh Court, as aforestated, and of
Supreme Court Judges know edgeable about that Hi gh Court
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have not been sought or considered by the Chief Justice of
India and his two seniornost puisne Judges, judicial review
is available. Judicial reviewis also available when the
appointee is found to lack eligibility.

The majority judgnent in the second Judges case

dealt with the question of the transfer of a puisne Judge of
one H gh Court as a puisne Judge of another Hi gh Court. It
said, "In the fornmation of his opinion, the Chief Justice of
India, in the case of transfer of a Judge other than the
Chief Justice is expected to take into account the views of
the Chief Justice of the H gh Court fromwhich the Judge is
to be transferred any Judge of the Supreme Court whose
opi nion may be of significance in that case, as well a the
views of at |east one other senior Chief Justice of a High
Court, or any other _person whose views are considered
relevant by the Chief justice of India." In regard to the
justiciability of such transfers, it said, "Plurality of
Judges ~in the formation of the opinion of the Chief Justice
of India, '‘as indicated, is another inbuilt check against the

i kelihood of arbitrariness or bias ...... The judicia
elenent being ........ decisive in transfers, as indicated
the need for further judicial review, as in other executive
actions, is elimnated.” “In the same context there was
reference to "the elenent of plurality of Judges in
formation of the opinion of the Chief Justice of India." It
was then said that "apart from the constitutiona

requi r enent of a transfer being mde only on the
reconmmendati on of the Chief Justice of India, the issue of
transfer is not justiciable on-any other ground, including
the reasons for the transfer —or - their sufficiency. The
opinion of the Chief Justice of India fornmed in the nmanner
indicated is sufficient safeguard and protection against any
arbitrariness or bias, as well as  any erosion. of the
i ndependence of the judiciary." Again, it was said "Except
on the ground ........ of a transfer being nade wthout the
recommendati on of the Chief Justice of India, these matters
are not justiciable on any other ground, including /that of
bias, which in any case is ‘excluded by the elenent of
plurality in the process of decision naking."
The same thoughts were expressed in the concurring
judgrment of Kuldip Singh, J., thus :
"We are, therefore, of the view that the opinion of
the Chief Justice of India in the process of
consul tation for appointments to the superior courts
must be formed in consultation wth tw of his
seni ornost col | eagues. Apart fromthat the Chief
Justice of India nust also consult the ~seniornost
Judge who cones fromthe same State (the State from
where the candidate is being considered). Thi s
process of consultation shall also be followed while
transferring any Judge/ Chief Justice fromone State
to another."
The judgment in the case of K Ashok Reddy Vs.
Government of India and Os., (1994) 2 S.C.C 303, dealt
with the justiciability of transfers of H gh Court Judges
fromone H gh Court to another. The judgnment, rendered by a
Bench of three | earned Judges, records that it was a "seque
to the decision" in the second Judges case. It refers to
the fact that after the second Judges case the then Chief
Justice of India had constituted a Peer Conmittee conprised
of the then two seniornost puisne Judges of Suprene court
and two Chief Justices of Hi gh Courts to make suggestions
for transfers and the Chief Justice of India was to nake his
reconmendati ons on that basis and in accordance with the
broad guidelines indicated in the second Judges case. There
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was, therefore, the judgnment said, no roomleft for any
apprehension of arbitrariness or bias in the transfer of any
Judge or Chief Justice of a H gh Court. There was no doubt
that the Chief Justice of India, acting on the institutiona
advice available to him was the surest and safest bet for
preservation of the independence of judiciary. The second
Judges case did not exclude judicial review but linmted the
area of justiciability to the constitutional requirenment of
the reconmendation of the Chief Justice of India for
exerci se of power under Article 222 by the President of
I ndi a. The power of transfer was to be exercised by the
hi ghest constitutional functionaries in the country in the
manner indicated, which provided several inbuilt checks
agai nst the |ikelihood of arbitrariness or bias. The need
for restricting the standing to sue in such a matter to the
af fected Judge al one had bee reiterated in the second Judges
case. The transfer of a high Court Judge was justiciable
only on ‘the ground indicated in the second Judges case and
only at the instance of the transferred Judge hinself and on
one else.. This was necessary to prevent any transferred
Judge being -exposed to any litigation involving him except
when he chose to resort ~to it hinself in the available
limted area of justiciability. VWhen it was said in the
second Judges case that the ground of bias was not avail able
for challenging a transfer, it was to 'enphasis that the
deci sion by the collective exercise of several Judges at the
hi ghest | evel on obj ecti ve criteria, - on which the
reconmendati on of the Chief Justice of India was based, was
an inbuilt check against arbitrariness and bias indicating
the absence of need for judicial review on -those grounds.
If any court other that the Suprene Court was called upon to
decide a matter relating to the transfer of a Hi gh Court
Judge, it should pronmptly consider the option of requesting
the Supreme Court to wthdraw the case to itself for
decision to avoid any enbarrassnent.

What emerges from the aforesaid is this: before
recomrendi ng the transfer of a puisne Judge of one High
Court to another H gh Court, also as a puisne Judge, the
Chi ef Justice of India nust consult a plurality -of Judges.
He nust take into account the views of the Chief Justice of
the High Court fromwhich the Judge is to be transferred,
any Judge of the Supreme Court whose —opinion may have
significance in the case and atl east one other senior - Chief
Justice of a H gh Court or any other person whose views he
considers relevant. The then Chief Justice of India had
constituted as was noted in Ashok reddy's case, a Peer
Conmittee of the two seniornost pui sne Judges of the Supreme
Court and two Chief Justices of High Courts to | advise. him
in the matter of transfers of H gh Court Judges. That
Conmittee is no longer in position

It istoour mnd inperative, given the gravity
involved in transferring H gh Courts Judges, that the Chief
Justice of India should obtain the views of the Chief
Justice of the High Court from which the proposed transfer
is to be effected as also the Chief Justice of the High
Court to which the transfer is to be effected. This is in
accord with the majority judgnment in the second Judges case
whi ch postulates consultation with the Chief Justice of
anot her Hi gh Court. The Chef Justice of India should also
take into account the views of one or nore Supreme Court
Judges who are in a position to provide material which would
assist in the process of deciding whether or not a proposed
transfer should take place. These views should be expressed
in witing and should be considered by the Chief Justice of
India and the four seniornost puisne Judges of the Suprene
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Court. These views and those of each of the four seniornost
pui sne Judges shoul d be conveyed to the Governnent of India
along with the proposal of transfer. Unless the decision to
transfer has been taken in the manner aforestated, it is not
deci sive and does not bind the Governnment of India.

Wde based decision making such as this elimnates

the possibility of bias or arbitrariness. By reason of such
elimnation the renedy of judicial review can legitinmtely
be confined to a case where the transfer has been nade or
reconmended Wit hout obtaining views and reaching the
decision in the manner aforestated.

VWhat applies to the transfer of a puisne Judge of a

H gh Court applies a well to the transfer of the Chief
Justice of a High Court as Chief Justice of another High
Court except that, in this case, only the views of one or
nore know edgabl e Suprene Court Judges need to be taken into
account .

The majority judgnent ~in the 'second Judges case
requires ‘'that "(t)he personal factors relating to the
concer ned Judge, and his response to the proposal, including
his preference of places of transfer, should be taken into
account by the Chief Justice of India before forming his

final opinion objectively,” on the available material, in
the public interest for better admnistration of justice"
(page 774). These factors, including the response of the

H gh Court Chief Justice or puisne Judge proposed to be
transferred to the proposal to transfer him should now be
pl aced before the collegiumof the Chief Justice of India
and his first four puisne Judges to be taken into account by
them bef ore reaching a final conclusion on the proposal

We have hear d with sone di smay the dire
apprehensi ons expressed by sonme of the counsel appearing
before us. W do not share them W take the optimstic
view that successi ve Chief Justices of India  shal
henceforth act in accordance with the second Judges case and
this opinion.

W have not dealt with any aspect placed before us

at the Bar that falls outside the scope of the ‘questions
posed in the Reference.

It remains only to express our gratitude-to the
Attorney General M. K Parasaran, M. K K Venlugopal, M.
R K Jain, M. A B.Dvan, M. Mirlidhar Bhandare, M. Arun
Jaitley, M. Gopal Subr amani am M. H N. Sal ve, M.
V. A Mohta, M.R P.CGoel, M. P.S Poti, M. Sarin, M.
B. R Bhattacharya, M. A R Barthakur, M. P.G ~Baruah, M.
Govind Das and Ms. Radha Rangaswamy. Their subm ssions and
i nsights have nuch assisted us. W should notethat there
was no great divergence in what they advocat ed.

The questions posed by the Reference are now
answered, but we should enphasis that the answers shoul d be
read in conjunction with the body of this opinion

1. The expression "consultation with the Chief justice of
India" in Articles 217(1) of the Constitution of ‘India
requires consultation with a plurality of Judges in-the
formati on of the opinion of the Chief Justice of India. The
sol e, individual opinion of the Chief Justice of |Indian does
not constitute "consultation" within the meaning of the said
Articles.

2.The transfer of puisne Judges is judicially
reviewable only to this extent: that the reconmendati on
that has been made by the Chief Justice of India in this
behalf has bot been nade in consultation with the four
seni ornost pui sne Judges of the Suprene Court and/or that
the views of the Chief Justice of the H gh Court from which
the transfer is to be effected and of the Chief Justice of
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the Hi gh Court to which the transfer is to be effected have
not been obt ai ned.

3. The Chi ef Justice of I ndi a must make a
recomendati on to appoint a Judge of the Supreme Court and
to transfer a Chief Justice or puisne Judge of a H gh Court
in consultation with the four seniornost puisne Judges of
the Suprenme Court. Insofar as an appointrment to the High
Court is concerned, the recommendation nust be made in
consultation with tw seniornpst puisne Judges of the
Suprene Court.

4. The Chief Justice of Indiais not entitled to act
solely in his individual capacity, w thout consultation with
ot her Judges of the Suprenme Court, in respect of materials
and information conveyed by the Government of India for
non- appoi ntment of a judge reconmended for appointnent.

5. The requirenment of consultation by the Chief Justice

of India with his colleagues who are likely to be conversant
with the affairs of the concerned H gh Court does not refer
only to those Judges who have that H gh Court as a parent
H gh Court. It does not exclude Judges who have occupied the
office of a Judge or Chief Justice of that H gh Court on
transfer.

6."Strong cogent reasons" do not have to be recorded

as justification for ~a departure from the order of
seniority, in respect of each senior Judge who has been
passed over. Wiat has to be recorded is the positive reason
for the recommendati on.

7.The views of the Judges consulted should be in
witing and shoul d be conveyed to the CGovernment of India by
the Chief Justice of India along with his views to the
extent set out in the body of this opinion

8. The Chief Justice of India is obligedto comply with

the norns and the requirenment of the consultation process,
as aforestated, in nmaking his recomendations to t he
CGovernment of I ndia.

9. Recommendations nade by the Chief Justice of India

wi t hout conplying with the norns (and requirenents’  of the
consultation process, as aforestated, are not bindi ng upon
the Government of India.




