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This is a Reference made by the President of India under Article 143(1) of
the Constitution of India. The Gujarat State |egislature passed an Act by nane
"Qujarat Gas (Regul ation of Transm ssion, Supply and Distribution) Act, 2001"
(hereinafter being referred to as "CGujarat Act"), which came into force we.f. 19th
Decenmber, 2000. The object of the enactnment i's to provide for regul ation of
transm ssion, supply and distribution of gas, in the interests of general public and
to pronpbte gas industry.in the State, and for that purpose, to establish Cujarat
Gas Regul atory Authority and for nmatters connected therewith and incidenta
t heret o. The term "Gas" has been defined in the Gujarat Act under Section
2(h) as follows: -

"CGas" nmeans a matter in gaseous state which predom nantly
consi sts of methane. ™

The State | egislature passed the said enactnent by tracing its legislative
conpetence under Entry No. 25 of List Il of the Seventh Schedule of the
Constitution. The Parlianent has passed various enactnents under Entry No. 53
of List | dealing with the matters of petroleum and petrol eumproducts. The Entry
No. 53 of List |I of the Seventh Schedul e reads as fol lows: -

"Regul ati on and devel opnent of oilfields and mineral oil resources;
petrol eum and petrol eum products; other |iquids and substances

decl ared by Parlianment by | aw to be dangerously inflamuable."

Entry No. 25 of List Il reads as follows: -

"Gas and gas works"

Article 246 of the Constitution |ays down the principle that the Parlianment
al one has exclusive powers to nake laws with respect to any of the natters

enunerated in List | of the Seventh Schedul e. As regards entries in List Il, the
| egi slature of the State has exclusive power to make | aws subject, of course, to
cl ause (i) and (ii) of Article 246. Article 246 reads as foll ows: -

"246. Subject matter of |laws nade by Parlianent and by the
Legi sl ature of States:

(1) Not wi t hst andi ng anything in clause (2) and (3),
Parliament has exclusive power to make laws with respect to
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any of the matters enunerated in List | in the Seventh
Schedule (in this Constitution referred to as the "Union List");

(2) Not wi t hst andi ng anything in clause (3), Parlianent,
and, subject to clause (1), the Legislature of any State al so,
have power to nmake laws with respect to any of the matters
enunerated in List IIl in the Seventh Schedule (in this
Constitution referred to as "Concurrent List").

(3) Subject to clauses (1) and (2), the Legislature of any
State has exclusive power to make |laws for such State or

any part thereof with respect to any of the matters

enunerated in List Il in the Seventh Schedule (in this
Constitution referred to as the "State List").

(4) Parliament has power to make laws with respect to

any matter for any part of the territory of India not included
[in a State] notw t hstandi ng that such matter is a matter
enunerated inthe State List."

VWen the State of Cujarat passed the Gujarat Act, the question arose
whet her the State Governnent can pass an enactnent in respect of gas,
including natural gas in all its forns by virtue of the |egislative conpetence based
on Entry 25 of List Il of the Seventh Schedule. The Federal Legislature passed
Petrol eum Act, 1934.  The Union of India, inter alia, enacted various |egislations,
nanmely, The G| Fields (Regul ation and Devel opment) Act, 1948; G| Industry
(Devel opment) Act, 1974; The Petrol eum and Mnerals Pipelines (Acquisition of
Ri ght of User in Land) Act, 1962; the O 1Industry (Devel opment) Act, 1974. Al
these |egislations have been passed by the Union of India on the basis of the
| egi sl ative conpetence under Entry 53 of List | of the Seventh Schedule. G and
Nat ural Gas Conmi ssion increased the price of natural gas supplied by them
The Association of Natural Gas Consuming Industries of CGujarat and others filed
Cvil Wit Petition before the H gh Court of Cujarat wherein they challenged the
| egi sl ative conpetence of the Union to nake | aws on "gas and gas works."
Therefore, the question arose whether "Natural Gas" is/ a Union subject or State
subj ect and whether the State of Gujarat and the other States have the |egislative
conpetence to make | aws on the subject of "Natural Gas." [t isinthis
background, the follow ng questions were referred to this Court under clause 1 of
Article 143 of the Constitution of India:

(1) Whet her natural gas in whatever physical formincluding
Li quefi ed Natural Gas (LNG is a Union subject covered by

Entry 53 of List | and the Union has exclusive | egislative
conpetence to enact |aws on natural gas.

(2) Whet her States have | egislative conpetence to make | aws
on the subject of natural gas and Liquefied Natural Gas
under Entry 25 of List Il of the Seventh Schedul e to the

Constitution.

(3) VWet her the State of Gujarat had |egislative conpetence to
enact Qujarat Gas (Regulation of Transm ssion, Supply and
Distribution) Act 2001.

After the receipt of the Reference, notices were served on the States and

the Union Territories. The learned Attorney General for India appeared for the
Union of India and all the States were represented through various Counsel. W
heard | earned Attorney General for India and the | earned Senior Counsel who
appeared for various States and Union Territories.

The | earned Attorney Ceneral contended that the various definitions in
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different encactnents indicate that 'petrol eum and petrol eum product’ include
"natural gas’ and it was urged that 'natural gas’ is a Union subject covered by
Entry 53 of List I. It was contended that the Union Governnent passed various

| egi slations in respect of 'Petrol eumand Petrol eum Products’ and ' M nera
Resources’, nanely, The Ol Fields (Regulation and Devel opment) Act, 1948;

The G| Industry (Devel opment) Act, 1974; Petrol eum and M neral s Pipelines

(Acqui sition of R ght of User in Land), Act, 1962; and Petrol eum & Natural Gas

Rul es, 1959, Industries (Devel opnment and Regul ation) Act, 1951, as the

Parliament alone is conpetent to do so under Entry 53, List | of the Seventh
Schedule. It was contended by the Attorney General that various definitions
indicate that there is uniformand consistent |egislative practice and it is evident
that the ternms "Petrol eum and M neral s include natural gas. The Centra

Gover nent has undertaken the task of ensuring bal anced growth in supply,

transm ssion and distribution of natural gas and natural gas being a 'petrol eum
product’ falls exclusively in the domain of the Central |egislation. The 'natura
gas’ in whatever physical form including Liquefied Natural Gas (LNG is a Union
subj ect covered under Entry 53 of List | and Entry 25 under List Il of the Seventh
Schedul e deals with "gas and gas works" and it relates to manufacture of

synthetic gas.” Initially manufactured gas was used for lighting street |anps and
such other allied purposes. Certain gases |ike acetyl ene, oxygen, carbon-di oxide
are |ocally manufactured and used in-industries such as for weldi ng purposes, or

in hospitals, or for preparing aerated drinks, etc. and Entry 25 under List 11l
enabl es the State Governnment to regulate and control the nmanufacture and

di stribution of these gases by the local industry and m neral oil resources or

petrol eum products, would not fall under Entry 25 of List Il. It was further
contended that the provisions of the Gujarat Act seek to trench upon the field
reserved for the Union. It was subnitted that the Gujarat Act confers authority

upon the State Governnent to regul atethe business of distribution and

transm ssion of gas and the provisions of that Act, ex facie, provide for taking

over the mineral oil fields and internmeddle in the activities relating to the drilling
for oil, etc. It was also pointed out that some other provisions of the said
enactment, inter-alia, deal with the licensing and distribution of gas and these
provisions are ultra vires of the | egislative conpetence of the State.

The | earned Counsel for the State of Gujarat, Shri Ashok Desa

contended that the expression  "gas" wused in Entry 25 of List Il would include al
types of gases and, therefore, any legislation related to "gas and gas works" is
perfectly within the | egislative conpetence of the State. It was submitted that in

Calcutta Gas Conpany (Proprietary) Ltd. Vs. State of 'West Bengal and Os.

1962 (Suppl.) 3 SCR 1, the scope and ambit of Entry 25 of List Il had been
authoritatively pronounced by this Court and this Court held that the field of entire
industry, dealing with "gas and gas works" would fall under Entry 25 of List Il. It
was further submitted that the entries in the three Lists were only |egislative
heads or fields of |egislation and they demarcated the area over which the
appropriate Legislature could operate and the wi dest anplitude shoul d be given

to the |l anguage of the entries. It was subnitted by the | earned Counsel for the
State that when there is a conflict between two entries, the Court should

reconcile the entries and attenpt should be nade to harnoni se the apparently
conflicting entries and the State should not be denuded of its power to |egislate
on the subject. The |earned Counsel strongly urged that the State has excl usive

powers to nake |aws dealing with ’'natural gas’ i-n_what ever physical form and
that it also would include the Liquefied Natural Gas (LNG . The | earned
Counsel for the State el aborately ar gued and br ought to our attention

the vari ous publ i cations and research papers on the subject to show as to
what is ’'natural gas’ and its derivative forns.

It was further contended that "gas" as defined in the Gujarat Act neans

matter in gaseous state which predominantly consists of nethane and it wll not

cone within the anbit of 'petroleum and petrol eum products.” |t was argued that

"gas" could be extracted fromthe bow of the earth wi thout there being any

petr ol or petrol eum products and accordi ng to t he | ear ned counsel

it woul d fall wi thin the domain of State | egi sl ati on under Entry 25 of
List II.

The pl ea made on behalf of the State of Cujarat was adopted by
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alnost all the States. The |earned Senior Counsel appearing for the State of

Assam submitted that Entry 25 of List Il is clear and unanbiguous and it is

incorrect to suggest that "gas and gas works" should be limted only to

manuf act ured gases or to gases other than natural gas. It was argued that the
entries in the legislative lists are to be given widest anplitude and it is
constitutionally inmperm ssible to add words of qualification to Entry 25 List II. It
was argued that in comrercial, scientific and industrial parlance, "Gas" (including
Natural Gas and Liquefied Natural Gas (LNG) is quite distinct from"Petrol eum

or Petrol eum Products". It was submitted that at a nunber of gas fields in
Assam operating in places like Pingri, Thangakhat, Chubua, Jorajan, gases

were extracted not in association with any other substance and it is distinct
frompetroleumand oil. It was also pointed out that in a federal structure |ike
ours, a natural resource like gas is fundanental to the very econom c existence

and prosperity of a State and consistent with the principles of federalism the
State shall not be denied the opportunity to exploit the natural resources. It was

submitted, relying on the observation in Sir Byranji Jeejibhai Vs. Province of
Bonbay (1939) 3 FLJ (HC) 25 at 31, that the Courts must, if possible,
reconcile conflictingitens in the Central and Provincial Lists before falling back

to the non obstante cl ause in Section 100 of the Gover nnent of India
Act , andin applying that principle the Court nay restrict the general words of
the Federal I'i st o) as not to nullify a particular power contained in the
Provincial list.

Learned seni or Counsel M. P. Chi danbaram appearing for the Common

Carriers Company contended that any industrial activities connected to "gas and

gas works" are beneficial to the State and the State nmust be given power to

| egislate on the subject. The expression "gas"™ nentioned in Entry 25 of List 11
takes within its anbit *natural gas’ which is to be considered as equivalent to
electricity and water. It was argued that “"natural gas" is defined as a naturally
occurring mxture of hydrocarbon and nonhydrocarbon gases found in the porous

geol ogi c formations beneath earth’s surface and is used principally as a source

of heat in residential, comercial and industrial service because of its clean

burning quality, convenience of utilisation, |ow cost and abundance. I n ot her
words, ’'natural gas’ is widely used as a energy source. It was submtted that
the States alone would be in a position to exploit the resources and distribute it
to the consuners. It was al so argued that "natural gas’ is classified in severa

broad categories such as (1) wet gas which contains condensabl e hydrocarbons

such as propane, butane and pentane; (2) |ean gas denotes an absence of

condensabl e hydrocarbons; (3) dry gas whose water content has been reduced

by dehydrati on process; (4) sour gas contains hydrogen sul fide and other sulfur
conpounds and (5) sweet gas denotes an absence of hydrogen sul fide and ot her

sul fur conpounds. It was submitted that these natural gases are not associ ated
with any petrol eum products. The | earned counsel argued that the State had

got |egislative conmpetence to pass the legislationin respect of natural gas, as it
is not a petrol eum product.

Bef ore adverting to the main question regarding the | egislative

conpetence of the State to pass the Gujarat Act, a brief survey of the various
provisions thereof nmay be of rel evance. The object of the enactnment is to
provide the regul ation of transm ssion, supply and distribution of gas, in the
interests of the general public and to pronote gas industry in the State. Under
section 2(h), "gas" has been defined as a matter in gaseous state which
predom nantly consists of nethane. Under section 2(g), "distribution" nmeans
di stribution of gas at a | ow pressure by neans of pipelines to a consuner other
than a bulk consuner. "Transm ssion" is defined as neans of transmi ssion of

gas at high pressure by nmeans of pipelines. Chapter |l of the Act proposes to
appoint an officer to be the Comm ssioner of gas. Chapter Il of the Act provides
for establishnent and Constitution of authority, namely, CGujarat Gas Regul atory
Authority. The authority shall consist of a Chairperson and two ot her nenbers to
be appointed by the State Government. The qualifications and the node in

whi ch vacancies are to be filled up are prescribed under Section 8 and 9 of the
Act. The functions and powers of authority are nmentioned in Chapter 1V, which
include, inter alia, the function of regulating transm ssion, supply and distribution
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of gas, to pronpte gas industry in the State in accordance with the direction

given by the State Governnent, to give directions to a |licensee for ensuring
conpl i ance of ternms and conditions of a licence held by him Under Section 18

of the Act, the Authority, for the purposes of any inquiry under the Act, have been
gi ven powers of a civil court. Chapter VI of the Act specifically says that no
person ot her than a specified conmpany and a person referred to in sub-section

(1) of Section 55 shall carry on the business of transmssion in the State and that
subject to the rules, if any, a specified conpany shall carry on the business of
transm ssion in the State. Section 25(2) says that no person shall l|ay pipelines
for distribution in the State unless he is a |icensee. Chapter | X of the Act deals
with offences and penalties and Section 34(1) and (2) states that whoever

carries on business of transmission in contravention of clause (a) of sub-Section
(1) of Section 23 or of clause (a) or (b) of sub-Section (2) of Section 55 or
whoever carries on business of distribution or |ays pipelines for such distribution
without a licence in contravention of Section 25, shall on conviction, be punished
with inprisonnent which may extend to six nmonths or with fine not exceeding five

| akhs of rupees or with both and in the case of a continuing of fence an additiona
fine not exceeding twenty thousand rupees for every day after the first, during

whi ch the of fence conti nues.

Apart fromthe pre-constitutional |aws, the Union has passed series of
| egislations relating to petrol eum and petrol eum products. The Mnes Act, 1952;
the M nes and M neral s (Devel opment) Act, 1957; O Fields (Regulation and
Devel opnent) Act, 1948; Petrol eum and Mnerals Pipelines (Acquisition of Right
of User in Land) Act, 1962; The O Industry (Devel oprment) Act, 1974; Industries
(Devel opnent and Regul ation) Act, 1957; Petroleum and Natural Gas Rul es,
1959 are sonme of the |egislations made by the Central Governnent.

The Constitution of |ndia delineates the contours of the powers enjoyed
by the State Legislature and the Parlianment in respect of various subjects
enunerated in the Seventh Schedul e. The rules relating to distribution of
powers are to be gathered fromthe various provisions contained in Part XI and
the |legislative heads nentioned in the three lists of the Schedul e. The
| egi sl ative power of both Union and State Legislatures are given in precise
terns. Entries in the lists are thensel ves not powers of |egislation, but fields of
| egi sl ati on. However, an Entry in one list cannot be so interpreted as to make it
cancel or obliterate another entry or nake another ‘entry rmeaningl ess. In case
of apparent conflict, it is the duty of the court to iron out the crease and avoid
conflict by reconciling the conflict. If any entry overlaps or is in apparent conflict
with another entry, every attenpt shall be made to harnonise the sarne.

When the question arose about reconciling Entry 45 of List |, duties of
exci se, and Entry 18 of List Il, taxes on the sale of goods, of Governnent of
I ndia Act, 1935, Sir Maurice Gwer, C J.; inln re: The Central Provinces
and Berar Act No. XV of 1938 1939 ELR 18 at page 42-44 observed:

"A grant of the power in general terns, standing by itself, would no
doubt be construed in the w der sense, but it nmay be qualified by

ot her express provisions in the same enactment, by the inplication

of the context and even by considerations arising out of what

appears to be the general schene of the Act."

It was further observed

"\ 005\ 005an endeavour must be made to solve it, as the Judicia
Conmittee have said by having recourse to the context and

schenes of the Act, and a reconciliation attenpted between two
apparently conflicting jurisdictions by reading the two entries
together and by interpreting, and, where necessary nodifying the

| anguage of the one by that of the other. |If indeed such a
reconciliation should prove inpossible, then, and only then, will the
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non- obst ante cl ause operate and the federal power prevail."

Al t hough Parlianment cannot |egislate on any of the Entries in the State
List, it may do so incidentally while essentially dealing with the subject com ng
within the purview of the Entry in the Union list. Conversely, State Legislature
al so while making legislation may incidentally trench upon the subject covered in
the Union List. Such incidental encroachnent in either event need not make the
legislation ultra vires of the Constitution. The doctrine of pith and substance is
sonetines invoked to find out the nature and content of the |egislation
However, when there is an irreconcilable conflict bet ween the two | egi sl ations,
the Central legislation shall prevail. However, every attenpt would be nmade to
reconcile the conflict.

In Prafulla Kumar Mukherjee & Ors. vs. Bank of Commerce Linited,
Khul na 1947 (74) 1A 23, which was an appeal fromthe Federal Court of India,
the question arose regarding the validity of the provisions of Bengal Mboney
Lenders Act, 1940. The mmin attack by the respondent therein was that the
Pr ovi nci al Legi slature had no power to make any enactnent under Entry 27
List Il --- "Money |l ending and Money |lenders" -- as it incidentally trenches on
"“prom ssory notes" and "banking" which is a subject matter reserved for
Federal Legislature. 't was observed

"It is not possibleto make so clean a cut between the powers of
the various legislatures : they are bound to overlap fromtine to
tinme. Mor eover, the British Parlianent when enacting the Indian
Constitution Act had a | ong experience of the working of the British
North America Act and the Australian Commonwealth Act and nust

have known that it is .not in practice possible to ensure that the
powers entrusted to the several legislatures wll never overlap."

The follow ng observations of Sir Maurice Gwer, C.J. in Subramanyan
Chettiar vs. Mittuswam Goundar (1940) FCR 188 were quoted with
approva

"I't nmust inevitably happen fromtine to tine that legislation, though
purporting to deal with a subject in one list, touches also on a
subject in another list, and the different provisions of the enactnent
may be so closely intertwined that blind observance to a strictly
verbal interpretation would result in a |arge nunber of statutes
bei ng decl ared invalid because the |egislature enacting them may

appear to have legislated in a forbidden sphere. Hence the rule

whi ch has been evol ved by the Judicial Commttee, whereby the

i mpugned statute is exam ned to ascertain its 'pith and substance,

or its "true nature and character,’ for the purpose of determning
"whether it is legislation with respect to matters in this list or in that."
Their Lordshi ps agree that this passage correctly describes the
grounds on which the rule is founded, and that it applies to I'ndian

as well as to Dominion |legislation."

The | earned counsel for the State of Cujarat submtted that Entry 25 of
List Il of the Seventh Schedul e gives power to the State Legislature to make
| egislation on any subject relating to gas and gas-works and that this was
considered by this Court in Calcutta Gas Conpany (Proprietary) Limted
(supra) and the Act passed by the State legislature, nanely, the Oiental Gas
Conpany Act, 1960 was held to be constitutionally valid. The brief facts of

the case are : The Oiental Gas Conpany was registered in England. It was
enmpowered to lay pipes in Calcutta and its suburbs and to excavate the streets
for the said purpose. A firmcarrying a business in India purchased 98 per cent

of the shares of the said Oriental Gas Conpany and floated a linmted liability
conpany naned the Calcutta Gas Conpany (Proprietary) Limted. By an
agreement, the Calcutta Gas Conpany was appointed as the Mnager of the
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Oiental Gas Conpany. The West Bengal Legislature passed an Act whereby

the State Governnent took over for a period of five years the managenent and
control of the Oriental Gas Conpany. The appel |l ant Cal cutta Gas Conpany
(Proprietary) Limted filed a petition under Article 226 of the Constitution
chal l engi ng the constitutional validity of the said Act. The State CGover nnent
contended that by virtue of Entry 25 of List Il, the West Bengal Legislature was
conpetent to make |laws effecting the gas industry. Speaking for the Bench

Subba Rao, J., as he then was, observed thus:

"Entry 24 in the List Il in its w dest anplitude takes in all industries,

i ncluding that of gas and gas-works. So too, entry 25 of the said

Li st conmprehends gas industry. There is, therefore, an apparent

conflict between the two entries and they overlap each other. In

such a contingency, the doctrine of harnonious construction nust

be i nvoked\ 005\ 005\ 005 If industry in entry 24 is interpreted to include
gas and gas-works, entry 25 nay becone redundant, and in the

context of the succeeding entries, namely, entry 26, dealing with

trade and commerce, and entry 27, dealing with production, supply

and di stri'bution of 'goods, it will be deprived of all its contents and
reduced to "usel ess | unmber." If industrial, trade, production and
supply aspects are taken out of entry 25, the substratum of the said
entry woul d di sappear : in that event we would be attributing to the
aut hors of the Constitutionineptitude, want of precision and

tautol ogy. "

Though it is stated in the Cal cutta Gas Conpany’s case (supra) that
under Entry 25 of List Il the State Legislature has got powers to make any
| egi sl ation regardi ng gas and gas-works, it cannot be of any assistance to
support the constitutional validity of the *Cujarat Act’ as the definition of the word
'gas’ under the Gujarat Act is an inclusive definition and any matter in gaseous
state which predoninantly contains nethane would cone within that definition
In Calcutta Gas Conpany’'s case, the question whether the gas and gas-
wor ks nentioned in Entry 25 List |} would come within the expression 'petrol eum
or petrol eum products’ was not directly involved nor it was considered in that
case.

The controversy in the instant case could only be resol ved by exani ning
the question whet her the expression 'petroleum and 'petroleum products’ or
"mineral oil resources’ nmentioned in Entry 53 of List | of the Seventh Schedul e
woul d take in its conpass the natural gas or its derivative forns. The above
question could be considered by properly understanding these ternms. The
parties on either side produced the extracts fromvarious authoritative books on
the subject.

In Kirk-Q homer Encycl opedi a of Chemi cal Technol ogy, [Third
Edition], Vol . 11 page 630, ’'Natural gas’ is defined as a naturally occurring
m xt ure of hydro-carbon and non-hydrocarbon gases found in the porous
geol ogi c formations beneath the earth’s surface, often in association with
petrol eum

To obtain a marketabl e product, the raw natural gas flow ng fromgas or oi
wel | s must be processed to renpbve water vapor, inert or poisonous constituents,
and condensabl e hydrocarbons. The processed gas is principally nethane, with
smal | amounts of ethane, propane butane, pentane, carbon di oxide and nitrogen
This gas can easily be transported fromthe producing areas to the market in
under ground pi pelines under pressure or liquefied at |ow tenperatures and
transported in specially designed ocean-going tankers.

Natural gas is found in areas of the earth that are covered with
sedi nentary rocks. These sedinents were first laid down during the Canbrian
period, ca 500 mllion years ago, and this process continued until the end of the
Tertiary period ca 100 mllion years ago. These sediments contain the organic
source materials fromwhich natural gas and petrol eum were produced. Gas and
petrol eum being | ess dense than the water present in the rocks, tended to
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m grate upward until contained under inpervious rock barriers.

On page 634 of the above Encyclopedia, Natural gas is classified in
several broad categories based on the chemi cal composition, which are : (1) wet
gas contai ns condensabl e hydrocarbons such as propane, butane, and pentane;

(2) lean gas denotes an absence of condensabl e hydrocarbons; (3) dry gas is a
gas whose water content has been reduced by dehydration process; (4) sour gas
contai ns hydrogen sul fide and other sul fur conmpounds; and (5) sweet gas
denot es an absence of hydrogen sul fide and other sul fur compounds. Natura

gas sold to the public is described as | ean, dry and sweet.

The conposition of natural gas at the well head varies widely fromfield to
field. Many undesirabl e conponents may be present that nust be renpved by
processi ng before delivery to the pipeline.

The technol ogi cal advancenent in the use of |iquefied natural gas (LNG
provi ded the gas industry with new nmethods to solve the problens of storage and
transportation. Natural gas can be reduced to 1/600 of the vol une occupied in
the gaseous state by cryogenic processing, safely stored or transported in
doubl e-wal I .ed i nsul ated nmetal containers at near atnobspheric pressure and
when required, can be re-gasified.

Natural gas is used mainly as fuel to provide heat for homes, conmercia
bui | di ngs and i ndustri al processi ng.

In Volunme 17 on page 119, it is stated that the term’ petrol eum,
literally, rock oil, is applied to the deposits of oily material found in the

upper strata of the earth’s crust. Petrol eum was f or med by a

conpl ex and i nconmpl et el y under st ood series of chemi cal reactions

from organic mat eri al |l aid down in previous geol ogi cal eras. Large

deposits have been found in wdely di fferent parts of the world and their

chem cal conposi tion varies greatly. Consequent | vy, no single

conposition of petroleum can be defined. It is not surprising that the
conposition vari es, since the I'ocal distribution of plant, ani mal and

mar i ne life is quite varied and, presumably, was simlarly vari ed when
the petrol eum precursors Wer e f or ned.

As per ' The New Book of Popul ar Science’ Vol. 2, petrol eumis an oily,
i nfl anmabl e, liquid made up nostly of hydrocarbons \026 conpounds cont ai ni ng
only hydrogen and carbon. The hydrogen content of petrol eumranges from 50
per cent to 98 per cent. The rest is made up chiefly of organic compounds
cont ai ni ng oxygen, nitrogen, or sul phur

According to a widely held theory, the remai ns of countless small marine
animal s and plants dropped to the ocean bottom and were covered over by mud.
Many | ayers of nud and plant and ani mal remains accunul ated in the course of
time. These sediments were subjected to great pressure and heat, and were
of ten squeezed and distorted as the earth’s crust. noved. Gradual |y they were
converted into layers of sedinentary rock. The plant and ani nal renains
contained within themwere transforned into petrol eumand natural gas. The
details of this transformation are not quite clear

Gas and oil are found in huge subterranean caverns. They both occur in
m nute pores of such rocks as sandstone and |inestone. They are held captive
under great pressure by surrounding rock formations that are inpervious to
seepage. Finally they are released when the shifting of the earth’s surface
cracks the cap rock.

"Natural gas’ has been defined in the Wbster’s new 20th Century
di ctionary, wunabridged second edition, as follows :

"Natural Gas : A mxture of gaseous hydrocarbons, chiefly
nmet hane, occurring naturally in the earth in certain place, from
which it is piped to cities etc., to be used as a fuel." (p-756).
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In Bal l antine’s Law Dictionary, 3rd Edn., 1969, 'Natural Gas’ has been

defined as "A mineral in the formof a vapor." A gas characterized by

hydrocarbons in mxture, occurring naturally in the crust of the earth, obtained by
drilling, and piped to cities and villages, industrial and commercial centres, for
use in heating, illum nation and other purposes.

Learned Seni or Counsel, Dr. A M Singhvi, appearing for the State of
Assam pl aced reliance on the decision of the Privy Council in Borys vs.
Canadi an Pacific Railway Co. & Anr. 1953 (1) All ER 451 and contended that
gas and petroleumare two distinct commodities. That was a case where the
appel | ant owned an estate in Al berta. The property had been acquired by his
predecessors from Canadi an Pacific Railway Co. (CPR). In the origina
conveyance, CPR reserved to themselves all coal, petroleum and val uabl e stone
and in reliance on this reservation, they |eased to the second respondent al
petrol eum that m ght be found within, on or under the |land, together with the
exclusive right to work, win and carry it away, for a period of ten years, subject to

the right of renewal. There was, in fact, under the appellant’s property and the
| ands adjoining it, a large reservoir of petroleumwhich was found in a bed of
porous rock. ~This bed contained at the bottom water, then the petrol eum and

on top a layer of gas. The porous rock and the other substances were held in a
cont ai ner, whi ch was inpervious and shut themoff fromthe surrounding | and

which lay outside it, but - within the container they could nove from place to place,
and, therefore, any wi thdrawal of water, petroleumor gas fromone portion of the
container would normally result in filling of the vacant space by one of those

t hree substances. The particul ar substance of which the appellant clainmed to be
owner, and to interference with which he objected, was the gas contained in a

cap situated on top of the petrol eum and al so any gas which was in solution in
the petrol eum under his |and or mght be w thdrawn from under his |and.

Therefore, the problemarose when they proceeded to bore for oil, but before
they reached the container, the appellant, maintaining that their working would
renove his gas, whether free or in a solution, applied for, and obtained, an
interiminjunction inhibiting themfrompenetrating into the chanber. At the sane
time, he brought an action claimng a declaration that he was the owner of the
natural gas within his |ands . It ‘was deci ded that although the right to work the
petroleumgranted in the |l ease tothe second respondent was a right which had
been in the original conveyance, the absence of such a clause did not abrogate

or limt the powers of the respondent. The second respondent had direct grant
of petrol eum whereas the appell ant had nerely such residual rights as renmai ned

in himsubject to the grant to the respondents and it was held that respondents
were under no obligation to conserve the free gas within the appellant’s land with
the consequent denial of their right to recover the petroleumin the usual way.

In that case, the question was whether the | ease-holder had the right to
extract petrol eumw thout causing |oss of the natural gas enbedded in the
earth’s crust. That question arose because of 'the nature of conveyance
obtai ned by the | ease-hol der and the specific lease granted to the | ease-hol der
Therefore, the decision in Borys’ case (supra) is of no assistance.

Al the materials produced before us woul d only show that the natural gas
is a petrol eum product. It is also inmportant to note that in various |egislations
covering the field of petroleum and petrol eum products, either the word
"petrol eum or ’'petrol eum products’ has been defined in an inclusive way, so as to

i ncl ude natural gas. In Encycl opaedia Britannica, 15th Edn. Vol. 19, page 589
(1990), it is stated that "liquid and gaseous hydrocarbons are so intinmately
associated in nature that it has beconme customary to shorten the expression
"petrol eum and natural gas’ to 'petroleum when referring to both." The word
petroleumliterally means 'rock oil’. It originated fromthe Latin term petra-ol eum
(petra-neans rock or stone and ol eummnmeans oil). Thus, Natural Gas could very

wel | be conprehended within the expression " petrol eum or 'petrol eum

product .’

In the State of Madras vs. Gannon Dunkerley & Co. 1959 SCR 379,
it was observed that it is inportant to consider the |legislative practice in
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interpreting the various words used in the Constitution. Venkat arama Al yar, J.,
speaki ng for the bench, said:

"Turning next to the question as to the weight to be attached to

| egislative practice in interpreting words in the Constitution, in Croft
v. Dunphy (1933) AC 156, the question was as to the validity of

certain provisions in a Canadian statute providing for the search of

vessel s beyond territorial waters. These provisions occurred in a
custons statute, and were intended to prevent evasion of its
provi si ons by snuggl ers. In affirming the validity of these

provisions, Lord Macmillan referred to the legislative practice
relating to custonms, and observed

"When a power is conferred to |egislate on a particular
topic it is inportant, in determ ning the scope of the
power, to have regard to what is ordinarily treated as
enbraced within that topic in legislative practice and
particularly in the | egislative practice of the State
whi ch has conferred the power."

In Wal ace Brothers & Co. Ltd. v. Comm ssioner of |ncome-tax,
Bonbay City and Bonbay Suburban District, Lord U hwatt
observed

"Where Parlianment has conferred a power to legislate

on a particular topic it is permssible and inportant in
determ ni ng the scope and neani ng of the power to

have regard to what is ordinarily treated as enbraced
within that topic in the |legislative practice  of the
United Kingdom The point of the reference is
enphatically not to seek a pattern to which a due
exerci se of the power nust conform The object is to
ascertain the general conception involved in the

words in the enabling Act."

A survey of the various Ilegislations on the topic woul d show t hat the
term ’'petroleum or "petrol eum products’ has been given a wide nmeaning to
i ncl ude natural gas and other simlar products.

In t he Pi pelines Act, 1962 of the United Ki ngdom ' petrol eum has
been defined as follows :

"Petrol eumincludes any mineral oil or relative hydrocarbon and
natural gas existing in its natural condition in- strata, whether or not
it has undergone any processing; but does not include coal or

bi tum nous shal es or other stratified deposits fromwhich oil can/ be
extracted by destructive distillation.”

Petrol eum has been variously def i ned in different Acts, noted
her ei nbel ow :

Petrol eum (Production) Act, 1934 (UK)

"Petrol eumincludes any mineral oil or relative hydro-carbon and
natural gas existing in its natural condition in strata, but does not
i ncl ude coal or bitum nous shales or other shales or other stratified
deposits fromwhich oil can be extracted by destructive
distillation."

Petrol eum Act, 2000 (Sec. 4), Australia

"Petrol eun rmeans a naturally occurring substance consisting of a
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hydr ocarbon or m xture of hydrocarbons in gaseous, liquid or solid
state but does not include coal or shale unless occurring in
circunstances in which the use of techniques for coal seam
nmet hane production or in situ gasification would be appropriate.”

Li quid Fuel Energency Act, 1984 (Sec. 3)

"petrol eunt neans :

a. any naturally occurring hydrocarbon or m xture of
hydr ocar bons, whether in a gaseous, liquid or solid state; or

b. any naturally occurring mxture of a hydrocarbon or
hydrocarbons and of another substance or other substances,
whet her in a gaseous, liquid or solid state.

The vari ous | egi-sl ations passed by the Indian Parlianent and the
rel evant rul es al'so woul d show that 'natural gas’ was treated as mineral oi
resour ce or pet r ol-eum pr oduct.

1. The G Fields (Regulation & Devel opnent) Act, 1948
3(c)"Mneral G ls" include natural gas and petrol eum

2. M nes Act, /1952

2(j1) "m neral s" nmeans all substances which can be obtained
fromthe earth by mning, digging, drilling, dredging,
hydraul i ci ng, quarrying or by any other operation and

i ncludes mneral oils (which in turn include natural gas and
petrol eum”

3. The Mnes & Mnerals (Devel opnent and Regul ati on) Act, 1957

3.(b) "minerals oils" includes natural gas and petrol eum

4, Petrol eum and Natural Gas Rules, 1959

3(k) "Petrol eunt neans naturally occurring hydrocarbons
inafree state, whether in the formof natural gas or in
a liquid viscous or solid form but does not include

hel i um occurring in association with petroleum or coal

or shale, or any substance which nay be extracted
fromcoal, shale, or other rock by the application of

heat or by a chemi cal process."

3(n) "petrol eum product” means any conmmodity nade

frompetrol eumor natural gas and shall include refined
crude oil, processed crude petroleum residuumfrom

crude petrol eum cracking stock, uncracked fuel oil

fuel oil, treated crude oil residuum casing head
gasol i ne, natural gas gasoline, naphtha, distillate,
gasol i ne, kerosene, waste oil, blended gasoline,
lubricating oil, blends or mxture of oil with one or nore

liquid products or by-products derived from oi
condensate, gas or petrol eum hydrocarbons, whet her
herei n enunerated or not."

5. The Petrol eum and M nerals Pipelines (Acquisition of Right
of User in Land) Act, 1962

2. (c) "petroleunt has the sane nmeaning as in the Petrol eum
Act, 1934, and includes natural gas and refinery gas."
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6. The O | Industry (Devel opnent) Act, 1974
2. (h). "mneral oil" includes petrol eum and natural gas."

2. (M. "petroleumproduct"” neans any commpdity nade from
petrol eum or natural gas and includes refined crude oil
processed crude petrol eum residuum from crude
petrol eum cracking stock, uncracked fuel oil, fuel oil
treated crude oil residuum casing head gasoline, natura
gas, gasoline, naphtha, distillate gasoline, kerosene,
bi tumen, asphalt and tar, waste oil, blended gasoli ne,
lubricating oil, blends or mixture of oil with one or nore
liquid products or by products derived fromoil or gas and
bl ends or m xtures of two or nore liquid products or by-
products derived fromoil condensate and gas or
pet rol eum hydr ocar bons not specified hereinbefore."

Under Entry 53 of List I, Par |i ament has got power to nake | egislation for
regul ati on and devel oprment of oil fields, mneral oil resources; petroleum
petrol eum products, other Liquids and substances declared by Parlianent by |aw

to be dangerously inflamrmabl e. Nat ural gas product extracted fromoil wells is
predom nantly conprising of nethane. Production of natural gas is not

i ndependent of the production of other petrol eum products; though from sone

wel l's the natural gas al one woul d emanate, other products nay enanate from

subt erranean chanbers of earth. But all oil fields are explored for their potentia
hydrocarbon. Therefore, the regul ation of oil fields and mneral oil resources
necessarily enconpasses the regulation as well as devel opment of natural gas.

For free and snooth flow of trade, commerce and - industry throughout the |length

and breadth of the country, nat ural gas and ot her petrol eum products
play a vital role.

In Re: Cauvery Water Dispute Tribunal 1993 (Supp.1l) SCC 96, the right

to flowi ng water of rivers was described as a right "publici juris', i.e. a right of
public. So al so the people of the entire country has a stake in the natural gas
and its benefit has to be shared by the whole country. There shoul d be just and
reasonabl e use of natural gas for national developnment. |If one State alone is
allowed to extract and use natural gas, then other States will be deprived of its
equi t abl e share. This position goes on to fortify the stand adopted by the Union
and will be a pointer to the conclusion that "natural gas’ is included in Entry 53 of
List 1. Thus, the legislative history and the definition of "petroleuni, ’'petroleum
products’ and 'mineral oil resources’ contained in various |egislations and books
and the national interest involved in the equitable distributionof natural gas
amongst the States - all these factors |lead to the i nescapabl e conclusion that
"natural gas" in raw and liquefied formis petroleum product and part of mnera

oil resource, which needs to be regulated by the Union

Natural gas being a petrol eum product, we are of the view that under

Entry 53 List |, Union Govt. alone has got |egislative conpetence. Going by the
definition of gas as given in Section 2(g) of the Gujarat Act wherein "gas" has
been defined as "a matter of gaseous state which predom nantly consists of

nmet hane", it would certainly include natural gas also. W are of the view that
under Entry 25 List Il of the Seventh Schedule, the State woul d be conpetent to
pass a legislation only in respect of gas and gas-works and having regard to

col l ocati on of words 'gas and gas works’, this Entry woul d nean any work or
industry relating to manufactured gas which is often used for industrial, nedica
or other simlar purposes. Entry 25 of List Il, as suggested for the States, wll
have to be read as a whole. The expressions therein cannot be conpartnentally
interpreted. The word 'gas’ in the Entry will take colour from other words ’gas-
works’. In Ballantine’'s Law Dictionary, 3rd edition, 1969 'Gas Wrks’' is defined as
"a plant for the manufacture of artificial gas". Simlarly in Wbster’'s New 20th
Century dictionary, it is defined as "an establishnment in which gas for heating and
lighting is manufactured”. In the ww.freedictionary.com’gas works' is
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expl ai ned as "a manufactory of gas, with all the machinery and appurtenances; a

pl ace where gas is generated." The neaning of the term’gas works' is well
understood in the sense that the place where the gas is manufactured. So it is
difficult to accept the proposition that 'gas’ in Entry 25 of List Il includes Natural
Gas, which is fundanmentally different from manufactured gas in gas works.
Therefore, Entry 25 of List Il could only cover manufactured gas and does not

cover Natural Gas within its anbit. This will negative the argunent of States that
only they have exclusive powers to nake |l aws dealing with Natural Gas and

Li quefied Natural Gas. Entry 25 of List Il only covers nmanufactured gas. This is
the clear intention of framers of the Constitution. This reading will no way make
that entry a ’usel ess lunber’ as feared by the States, because Natural Gas was
never intended to be covered by that entry. It is also difficult to accept the
argunent of States that all 'gas’ could be categorized as dangerously

i nfl anmabl e and thus arriving at the conclusion that Natural Gas is al so covered
in State List because ‘this differentiation is based not on the characteristics of
gas, but on the manner of its origin. Entry 25 of List Il covers the gas

manuf act ur ed and-used in gas works. In view of this specific Entry 53, for any
petrol eum and petrol eum products, the State Legislature has no |egislative
conpetence to pass any legislation in respect of natural gas. To that extent,
the provisions contained in the Gujarat Act are |lacking |egislative conpetence.

In the result, the Reference is answered in the following terms :

Q 1. Whet her Nat ur al Gas in whatever physical formincluding
Li quefied Natural Gas (LNG is a Union subject covered by Entry

53 of the List | and the Union has excl usive legislative

conpetence to enact.

A .1l Nat ural Gas  including Liquefied Natural Gas (LNG is a Union
subj ect covered by Entry 53 of List | and the Union has exclusive
| egi sl ative conpetence to enact |aws on natural gas.

Q 2. Whet her States have | egislative conpetence to make | aws on the
subj ect of natural gas and |iquefied natural gas under Entry 25 of

List Il of the Seventh Schedule to the Constitution

A 2. The States have no |egislative conpetence to nake | aws on the
subj ect of natural gas and |iquefied natural gas under Entry 25 of

List Il of the Seventh Schedule to the Constitution

Q 3. VWet her the State of CGujarat had | egislative conpetence to enact

the Gujarat Gas (Regul ation of Transm ssion, Supply &
Distribution) Act, 2001.

A 3. The Gujarat Gas (Regul ation of Transmi ssi on, Supply &
Distribution) Act, 2001, so far as the provisions contained therein
relating to the natural gas or liquefied natural” gas (LNG are

concerned, is without any |egislative conpetence and the Act is to
that extent ultra vires of the Constitution.




